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79- 

I.  Constructive  Trusts  from  Con- 
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I.  DSFnriTlOir  AHD  DlVISlOir. — Implied  trusts  are  such  as  arise 
by  operation  of  the  law  for  the  purpose  of  carrying  out  the  presunied 
intention  of  the  parties,  or  without  regard  to  the  intention  of  the 
parties,  for  the  purpose  of  asserting  rights  of  parties  or  of  frustrat- 
ing fraud ;  they  include  the  two  classes  of  trusts,  known  as  result- 
ing and  constructive  trusts.*     In  some  States  they  have  been 

1.  Bispham's  Eq.   (4th  ed.),  p.  iz8;  The   Students   Pocket    Law    Lexicon 

I  Pomeroy's  Eq.,  p.  136,  ^  155;  Story's  takes    the    same   view.     See  also  Ab- 

Eq.  Jur.  (13th  ed.).  \   980,   vol.  2,   p.  bott's    Law    Diet.,    tit.     Constructive 

282;  Bouvier's  Law  Diet.,  tit.  Trusts;  Trusts.       Snell    gives    the    following 

BurriU's     Law     Diet.,    tit.    Implied  classification  of  trusts:  ^^Trusts  may  be 

Trusts.  classified  under  three    heads:  express 

This  definition  certainly  has  the  trusts,  implied  trusts  and  constructive 
weight  of  authority  in  its  favor,  trusts  .  .  .  Trusts  implied  and  con- 
although  Lewin  and  Perry  give  a  dif-  structive  are  frequently  confounded,  or 
ferent  meaning.  The  former  says  at  least  classed  together,  and  it  is  not 
(LewinonTrusts.ch.  8,  ^2,  i):  "When-  always  easy  to  draw  the  line  between 
ever  a  person  having  a  power  of  dispo-  them."  This  author  uses  implied 
sition  over  property  manifests  any  trusts  in  a  very  restrictive  sense  as 
intention  with  respect  to  it  in  favor  of  equivalent  to  resulting  trusts.  3o  also, 
another,  the  court  .  .  .  will  execute  Brown's  Law  Diet.,  tit.  Trusts, 
that  intention  through  the  medium  But,  as  formerly  stated,  the  weight 
of  a  trust,  however  informal  the  Ian-  of  authority  is  against  this  definition 
guage  in  which  it  happens  to  be  ex-  and  classineation.  Of  classing  trusts, 
pressed."  And  in  eh.  8,  ^  2,  2,  he  further  which  arise  from  precatory  words,  etc., 
says:  "A  frequent  ease  of  implied  trusts  under  implied  trusts,  Pomeroy  says: 
arises  where  a  testator  employs  words  "There  is  another  kind  which  are  some- 
precatory  or  recommendatory  or  ex-  times  but  very  improperly  called  im- 
pressing a  belief."  To  the  same  effect  plied  trusts;  namely,  where  a  party  by 
see  Perry  on  Trusts  (3rd  ed.),  §  112,  a  written  instrument,  deed  or  will,  has 
vol.  I,  p.  III.  This  description  is  fol-  intended  to  create  a  trust  for  some  spe- 
lowed  by  Rapalje  &  Lawrence's  Law  cific  object,  and  has  used  language 
Diet,  but  the  latter  authority  seems  to  showing  that  intent,  but  the  language 
include  also  under  the  head  of  implied  he  has  employed  does  not  in  express 
trusts,  resulting  and  constructive  trusts,  terms  declare  and  create  the  trusts,  sa 
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the  court  in  deciding  upon  the  effect  of  of  right  and  permanency.  Even  if  the 
the  instrument,  is  obliged  to  construe  or  trust  relation  is  not  wholly  wrongful, 
interpret  the  words  in  order  that  they  resulting  from  fraud  or  other  unconsci- 
may  amount  to  a  declaration  of  the  entious  act,  still  a  certain  antagonism 
trust.  The  most  familiar  illustration  is  between  the  cestui  que  trust  and  the 
that  of  a  trust  arising  from  mere  preca-  trustee  is  involved  in  the  very  existence 
tory  words  in  a  deed  or  will.  These  of  the  trust;  and  instead  of  the  idea  of 
trusts  have  no  relation  whatever  to  permanence,  the  substantial  right  of  the* 
those  which  arise  by  implication  of  beneficiary  is  that  the  trust  should  be 
law.  They  are  in  every  respect  express  ended  by  a  conveyance  of  the  legal 
trusts,  either  active  or  passive;  they  title  to  himself.  All  trusts  by  operation 
only  differ  in  form  from  ordinary  of  law  consist,  therefore,  in  a  separation 
express  trusts  from  a  certain  incom-  of  the  legal  and  equitable  estates,  one 
pleteness  or  vagueness  of  the  language  person  holding  the  legal  title  for  the 
u».ed  to  create  or  declare  them,  so  that  benefit  of  the  equitable  owner,  who  is 
a  court  is  forced  to  interpret  this  regarded  in  equity  as  the  real  owner, 
language.  When  interpreted  it  be-  and  who  is  entitled  to  be  clothed  with 
comes  in  every  sense  an  express  the  legal  title  by  a  conveyance."  2 
declaration  of  the  trust.  To  include  Pomeroy*s  Eq.  Jur.  603. 
these  instances  among  implied  trusts  is  To  the  same  effect  Story  says:  "Pass- 
to  violate  ew^ry  principle  of  true  classi-  ing  from  these  more  general  consider  a- 
iication  and  to  introduce  an  unnecessary  tions  in  regard  to  trusts  ...  we  may 
confusion  into  the  subject.  All  true  next  proceed  to  examine  them  under  the 
implied  trusts  differ  from  express  trusts  heads,  into  which  they  are  usually  di- 
notonly  In  the  manner  of  their  creation,  vided,  of  express  trusts  and  implied 
but  also  in  their  essential  features  and  trusts,  the  latter  comprehending  all 
qualities,  i  Pomeroy  Eq.  Jur.,  f  155,  those  trusts  which  are  called  construct- 
p.  137  n.  The  same  author  further  ive  and  resulting  trusts.  Express 
says  (Pom.  Eq.  Jur.,  f  loio,  vol.  2,  p.  trusts  are  those  which  are  created  by 
574  n):  "These  trusts  (/.  «.,  trusts  in-  the  direct  and  positive  acts  of  the  par- 
ierred  by  a  construction  of  deeds,  preca-  ties  by  some  writing,  deed  or  will.  Not 
tory  words,  etc.)  are  in  no  sense  im-  that  in  those  cases  the  language  of  the 
plied,  if  the  word  is  used,  as  it  only  can  instrument  need  point  out  the  very 
be  properly,  in  opposition  to  express,  nature,  character  and  limitations  of  the 
They  are  a  species  of  express  trusts,  trusts  indirect  terms,  1^515^/1111  jr^r^fV; 
and'  not  a  class  distinct  from  for  it  is  sufficient  that  the  intention  to 
express  trusts.  They  differ  from  create  it  can  be  fairly  collected  upon 
all  other  express  trusts  only  in  degree  the  face  of  the  instrument  from  the  terms 
and  not  in  kind.  In  every  instance  of  used,  and  the  trust  can  be  drawn,  as  it 
express  trusts  the  court  must  see  an  were  ex  viscerihus  verdorum.  Implied 
intention  to  convey  or  to  hold  trusts  are  those  which  are  deducible 
the  property  in  trust  for  some  from  the  nature  of  the  transaction  as  a 
purpose,  and  its  intention  must  be  matter  of  clear  intention,  although  not 
shown  by  the  language  used;  in  one  found  in  the  words  of  the  parties;  or 
instance  the  language  is  strict  and  tech-  which  are  superinduced  upon  the  trans- 
nical,  in  another  it  is  not  so  technical  action  by  operation  of  law,  as  a  matter 
but  the  meaning  is  equally  plain.  In  of  equity,  independent  of  the  particular 
the  present  instance  there  is  no  such  intention  of  the  parties.*'  Story's  Eq. 
striking  language  used  to  show  that  Jur.,  (13th  ed.),  ^  9S0,  vol.  2,  p.  282. 
intention,  and  the  intention  is  gathered  See,  also,  Brown  z:  Cherry,  56  Barb, 
from  the  whole  instrument  or  from  the  (N.  Y.)  640;  Wharton's  Law  Lex.,  tit. 
nature  of  the  dispositions.  The  term  Implied  Trusts;  Stimson's  Law 
implied*  should  be  confined  cxclu-  Glossary,  tits.  Trusts,  Implied 
sively  to  those  trusts  which  arise  bv  Trusts.  Resulting  Trusts;  Adams' 
operation  of  law^  and  are  opposed  to  Doct.of  Eq.  (7th  Am.ed.)«  p- 27. 
express  trusts.''  Civil  Code  Cal.,  ^  2217  calls  these 
The  distinction  between  express  and  trusts  ^'involuntary  trusts."  Accord- 
implied  trusts  is  thus  given:  ''A  broad  ingly  this  title  will  treat  only  of  con* 
distinction  separates  all  express  trusts  struct  ive  and  resulting  trusts.  The  so 
from  those  which  arise  by  operation  of  called  implied  trusts  arising  from  the 
law.  In  the  former  chiss  the  trust  construction  of  wills,  deeds,  etc.,  from 
relation  is  rightful  and  permanent.  In  precatory  words,  etc.,  will  be  treated 
the   latter  there   is   no    such    clement  under  the  title  Trusts. 
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called  **  involuntary  trusts.*** 

IL  BE8ULTIN0  TBU8TS— DeflnitioiL — Resulting  trusts  are  trusts 
raised  by  implication  or  construction  of  law,  and  presumed  to  ex- 
ist from  the  supposed  intention  of  the  parties  and  the  nature  of 
the  transaction.* 

m  Ck>H8TBUCTIVE  TBU8T8 — Defimtion. — Constructive  trusts  are 
such  as  are  raised  by  equity  for  the  purpose  of  working  out 
rights  and  justice,  where  there  was  no  intention  of  the  party  to 
create  such  a  relation  and  often  directly  contrary  to  the  intention 
of  the  one  holding  a  legal  title.* 

IV.  BXSVLTIHO  TBirsTB — DivifloiL — Resulting  trusts  may  arise 
in  several  ways,  and  may  conveniently  be  treated  under  the  four 

1.    Civil   Code   California   (1880),    ^  but  merely  for  the  purpose  of  asserting 

2217;  Civil  Code  Dakota  (Swiser's    ed.  rights  of  parties,  or  of  frustrating  fraud. 

1884),  §  I3Q0.     And  see  proposed  Civil  Bispham  Eq.  (4th  ed.),  118.     See  also 

Code  N.  Y.,  §  1169.  Perry    on     Trusts    (3rd   ed.),   \    166; 

a.  Bouvier*s  Law  Diet.;  Pomeroy's  Bouvier's  Law  Diet;  Rapalje  &  Law- 
Eq.  Jur.,  §  155,  vol.  i,  p.  137  and  rence's  Law  Diet.,  tit.  Constructive 
notes;  Story's  Eq.  Jur.  (13th  ed.),  ^  Trusts;  Wharton^s  Law  Lex.,  tit. 
1 195;  Bispham's  Eq.  (4  ed.),  118;  Stu-  Constructive  Trusts;  Student's 
dent's  Pocket  Law  Lex.,  tit.  Resulting  Pocket  Law  Lex.,  tit.  Constructive 
Trusts;  Wharton's  Law  Lex.,  tit.  Trusts;  Abbott's  Law  Diet.,  tit.  Con- 
Resulting  Trusts;  Rapalje  &  Law-  structive  Trusts.  The  scope  of 
rence's  Law  Diet.;  Stimson's  Law  these  trusts  is  thus  given  by  Bouvier 
Gloss.,  tit.  Resulting  Trusts.  (Law     Diet.,    tit.    Trusts):     "Under 

Burrill    restricts    the    meaning     of  these  branches  of  trusts  it  has  been 

resulting  trusts,  defining  them  as  fol-  said  that  ^wherever  one  person  is  placed 

lows:  *^A  resulting  trust  is  one  raised  in  such  a  relation  to  another  by  the  act 

by  implication  for  the  benefit  of   the  or  consent  of  that  other,  or  the  act  of  a 

party    granting    an     estate.       Various  thirdperson,  or  the  law,  that  he  becomes 

kinds  of  trusts   are  ranked  under  this  interested  for  him  or  with  him  in  any 

head  in  the  books,  such  as  trusts  raised  subject  of  property  or  business  he  is 

by  implication  for  the  benefit  of  a  per-  prohibited  from  acquiring  rights  in  the 

son  who  advances  the  purchase  money  subject  antagonistic  to  the  person  with 

of  an  estate,  etc.,  but  these  are  rather  whose  interest  he  has  become  associa- 

implied   than  resulting  trusts  properly  ted.'      Note  by    Hare,  J.,   to   i    Ldg. 

so  called,  the  term  resulting  in  strictness  Cas.  Eq.  62. 

importing  a  going  back  or  reverting  of  '*The  rule  as  to  such  trusts  applies  not 

an  estate  to  the  party  from  whom  it  only  to  persons  standing  in  direct  fidu- 

Sroceeded."      Burrill's  Law   Diet.,    tit.  ciary  position   toward  others,  such  as 

Lesulting  Trusts.      But  the  weight  trustees,    attorneys,    etc.,   but    also  to 

of  authority  is  clearly  against  him.  See  those  who  occupy  any  position  out  of 

preceding  note  and   authorities   previ-  which  a  similar  duty  ought  in  equity 

ously  cited.  and   good   morals   to  arise;  as  against 

In  Keller  v,  Kunkel,  46  Md.  569,  a  partners,   tenants    in     common,  mort- 

difTerent  but  equally  restricted  defini-  gagees."     In  this  connection,  see  Burks 

tion  was  adopted,  namely:  **That  which  t;.  Burks,  7  Baxt.  (Tenn.)  356. 

arises  when  one  person  \x\iy%  an  estate  The  only  dissenting  authority  on  this 

and  pays  the  purchase  money  but  takes  subject  is  Burrill,    who   says  that  "A 

the  deed  under  the   name  of  another  constructive  trust  is  one  raised  by  con- 

person,  then  a  trust  results  by  construe-  struction  of  law,  or  arises  by  operation 

tion  in  favor  of  the  person  who  pays  of  law,  as  distinguished  from  an  express 

the  purchase  money."  trust;  a  trust  implied  or  inferred  from 

3.  Pomeroy's    Eq.    Jur.,  ^   155,  vol.  circumstances,  otherwise  called  an  im- 

1)  P*   ^37*      Bispham   says  that  these  plied  trust  and  sometimes  a  resulting 

trusts  exist  purely  by  construction  of  trust.     But    the   distinction   is  mainly 

law,  without  any  actual  or  supposed  one  of  terminology."       Burrill's   Law 

intention  that  a  trust  should  be  created,  Diet,  tit.  Constructive  Trusts. 
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following  heads :  (l)  where  the  purchaser  of  an  estate  pays  the 
purchase  money,  and  takes  title  in  the  name  of  a  third  person  ;  (2) 
where  a  person  standing  in  a  fiduciary  relation  uses  fiduciary  funds 
to  purchase  property,  and  takes  the  title  in  his  own  name ;  (3) 
where  an  estate  is  conveyed  upon  trusts  which  fail,  either  in 
whole  or  in  part,  or  are  not  declared,  or  are  illegal ;  (4)  where  a 
conveyance  is  made  without  consideration,  and  it  appears  from 
the  circumstances  that  the  grantee  was  not  intended  to  take 
beneficially.* 

7.  BssiaTiHG  Tbttsts  of  the  FIB8T  CLA88— Title  in  One,  Pur- 
chaie  Mfmey  Paid  by  Another. — In  all  cases  where  -  the  purchase 
money  of  an  estate  is  paid  by  one  person  and  the  title  is  taken 
in  the  name  of  a  third  party,  that  third  party  being  a  stranger, 
the  party  taking  the  title  holds  it  in  trust  for  him  who  pays  the 
purchase  money.  The  reason  of  this  doctrine,  which  is  well  set- 
tled in  England  and  a  great  majority  of  the  United  States,  is  that 
the  man  who  pays  the  purchase  money  is  supposed  to  become 
or  intends  to  become  the  owner  of  the  property,  and  the  bene- 
ficial title  follows  that  supposed  intention.* 

1.  Bispham's  Eq.  (4th  ed.)  118;  I  Per-  where  a  purchase  is  made  by  a  trustee 

ry  on  Trusts  (3rd  ed.)  127.    The  latter  with  trust  money;  (8)  where  a  purchase 

author  gives  five  classes,  but  they  may  of  real  estate  is  made  by  a  partner  in 

be  reduced  to  the  four  mentioned  in  the  his  own  name  with  partnership  funds; 

text.  In  Lloyd  v,  Spillett,  Lord  Chan-  (9)  where  a  renewal  of  a  lease  is  ob- 

CELLOR  Hardwicke    Said  that  a  re-  tained  by    a    trustee    or  other  person, 

suiting  trust  arising    by    operation  of  standing  in    a  fiduciary  relation;  (10) 

law  existed:    (x)  When  an  estate  was  where  purchases  are  made  of  outstand- 

purchased  in  the  name  of  one  person,  ing  claims  upon  an  estate  by  trustees  or 

and  the  consideration  came  from  an-  some  of  the  tenants  thereof,  connected 

other.    (2)  When  a  trust  was  declared  by  privity  of  estate  with  others  having 

only  as  to  part,  and  nothing  was  said  an  interest  therein;  (11)  where  fraud 

u  to  the  residue,  that  residue  remaining  has  been  committed  in  obtaining  the 

undisposed  of,    remained  to  the  heir  at  conveyance;  (12)  where  a  purchase  has 

i^w,  and  he  observed  that  he  did  not  been  made  without  a  satisfaction  of  the 

know  of  any  other  instances  except  in  purchase  money  to  the    vendor;  (13) 

cases  of  fraud.  where  a  joint  purchase  has  been  made 

See  also  2  Lomax  Dig.  200;  Whar-  by  several,  and  payments  of  the  pur- 
ton's  Law  Lexicon,  tit.  Resulting  chase  money  to  the  vendor  has  been 
Trusts,  and  Brown's  Law  Diet.,  tit.  made  beyond  their  proportion. 
Trusts.  The  first  of  these  authorities  This  enumeration,  somewhat  con- 
considers  resulting  trusts  as  arising  ( i )  densed,  is  followed  by  Wharton  and 
out  of  the  equitable  conversion  of  land  Brown.  See  supra.  For  trusts  under 
into  money,  or  money  into  land;  (2)  the  first  of  these  classes  see  tit. 
where  an 'estate  is  purchased  in  the  EqyiTABLE  Conversion  and  Re- 
nameof  one  person,  and  the  considera-  conversion.  Those  under  (2)  and 
tion  is  paid  by  another;  (3)  where  (13)  belong  to  the  first  division  in  the 
there  is  a  conveyance  of  land  without  text;  (7)  (8)  (9)  and  (10)  to  the  see- 
any  consideration  or  declaration  of  ond;  (4)  (5)  and  (6)  to  the  third,  and 
uses;  (4)  where  a  conveyance  of  land  (3)  and  (12)  to  the  fourth.  For  (11), 
is  madie  in  trust  as  to  part,  and  the  con-  see  tit.  Fraud. 

vcjraiice  is  silent  as  to  the  residue;  (5)  2.  Enifland. — Dver  v.  Dyer,  2  Cox 92; 

where  a  conveyance  is  made  upon  such  s.  c,  1  Ldg.  Cas.  £q.  (White  &  Tudor, 

trusts  as  shall  be  appointed,  and  there  4th   Am.  ed.)   314;    Willis  v,.  Willis,  2 

is  default  of  appointment;  (6)  where  a  Atk.  71;  Crop  v.   Norton,  2   Atk.  75; 

conveyance  is    made  upon  particular  Lloyd  v.  Spillett,  2  Atk.  150;  Rider  v. 

trusts  which  fail  of  taking  effect;  (7)  Kidder,  10  Ves.Jr.  360;^* /ar/^Hough- 
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ton,  17  Ve6.  Jr.  251;  Redington  v.  Red-  lAUisUma. — Hall  v,  Sprigg,   7   Mar. 

ington,  3   Ridg.   106,  177;  Ambrose  v.  La.  343. 

Ambrose,    i    P.    Wms.   321;  Ex  parte  Maine. — Buck    v.    Pike,    11    Me.  9; 

Vernon,  2  P.  Wms.  549;  Woodman  v.  Baker  v.  Vining,  30  Me.    121;   8.  c,  50 

Morrel,  Freem.  Ch.  Cas.  33;  Groves  v.  Am.  Dec.  617;   Kelley   v,  Jenness,   50 

Groves,  3  Y.  &  J.  170;   Lade  v.  Lade,  i  Me.  455;  Lawry  v.  Spaulding,  73  m^, 

Wils.  21;  Wray  v.  Steele,  2  V.  &  B.  31. 

388;  Lever  v.   Andrews,  7  Bro.  P.  C.  Maryland. — Neale    v,    Hagthrop,    3 

288;    Withers    v.   Withers,  Amb.  151;  Bland.  Ch.  (Md.)  551;  Dorsey  v.  Clark, 

Prankerd  v.   Prankerd,   i    S.  &   S.  1;  4  H.  &  J.  (Md.)  551;  Mollis  v.  Hollis,  i 

Howe  V.  Howe,  i  Vern.  415.  Md.  Ch.  479;  Glenn  r.  Randall,  2  Md. 

United    States     Oonrta. — Powell    v,  Ch.  220;  Farringer  v.  Ramsey,  2   Md. 

Monson  etc.  Mfg. Co., 3  Mason  (U.S.  365;  Insurance  Co.  v.  Deal,  z8  Md.  26; 

C,  C.)  362;  Olcott  V,  Bynum,  17  Wall,  s,  c,  79  Am.  Dec.  673;  Bank  v.  Snively, 

(U.  S.)  44.  %x  Md.  253;  Keller  v,  Kunkel,  46  Md. 

AlalMuna. — Foster  v.  Trustees,  3  Ala.  565. 

302;  Anderson  v,  Jones,  10  Ala.  401;  Massachuietta. — Root    v,    Blake,   14 

Caple  V.  McCollum,  27  Ala.  461;  Bates  Pick.  (Mass.)  271;  Peabody  v.  Tarbell, 

V,  Kelly,  80  Ala.  142.  2  Cush.  (Mass.)  226;  Livermore  v,  Ald- 

Arkainsas. — McGuire  v.  Ramsey,  9  rich,  5  Cush.  (Mass.)  431;  McGowan  7'. 
Ark.  (4  Eng.)  518;  Sale  v.  McLean,  39  McGowan,  14  Gray  (Mass.)  119;  Ken- 
Ark.  612;  DuVal  r;.  Marshall,  30  Ark.  dall  r/.  Mann,  11  Allen  (Mass.)  271; 
230.  Blodgett  V.   Hildreth,   103   Mass.  484; 

California. — Osborne    v,  Edicott,    6  Sherburne  v,  Morse,  132  Mass.  469. 

Cal.  149;  Bayles  v.  Baxter,  22  Cal.  575;  Minnesota. — Irvine    v,    Marshall,    7 

Millard     v, '  Hathaway,   27    Cal.  1 19;  Minn.  286. 

Jenkins  v,  Frink,  30  Cal.   586;  Wilson  But  see  infra,  p.  60,  note  i. 

V,  Castro,  31  Cal.  420;  Case  v.  Cod-  Mississippi.  —  Powell    v,    Powell,  i 

ding,  38  Cal.  191;  Wormouth  v.  John-  Freem.   Ch.    (Miss.)    134;    Runnells  v. 

son,  58  Cal.  621;  Ward  v.  Ward  (Cal.),  Jackson,  i  How.  (Miss.)  358;  Mahorner 

14  Pac.  Rep.  604.  V.Harrison,   21  Miss.  (13   Sm.   &   M.) 

Colorado. — Lipscomb    v,   Nichols,   6  53;  Leiper  v,  Hoffman,  26  Miss.  615; 

Colo.  290.  Harvey  v,  Ledbetter,  48  Miss.  95;   Mc- 

Delaware. — Morgan    v.    Newells,   2  Carroll   v,    Alexander,   48  Miss.    128; 
Harr.  (Del.)  224.  Brooks  v.  Shelton,  ^4  Miss.  353;  Robin- 
Georgia. — Murphy    v,  Peabody,    63  son  v.  Leflore,  59  Miss.   148;   Bratton 
Ga.  522;  Kirkpatrick  v.   Davidson,    2  v.  Rogers,  62  Miss.  281. 
Kelly  (Ga.)  297.  Missouri. — Paul  v.  Choteau,  14  Mo. 

IlUnols. — Prevo  v.  Watters,  5  111.  35;  580;  Rankin  v.  Harper,   23   Mo.   579; 

Smith  V,  Sackett,  10  111.  534;   Coates  v,  Eddy  v.  Baldwin,  23  Mo.  508;  Kelly  v. 

Woodworth,  13    111.  654;  Williams   v.  Johnson,  28  Mo.  249;   Baumgartner  v. 

Brown,  14  III.  200;  Nichols  v.  Thorn-  Gueesfield,    38    Mo.    36;    Johnson    v, 

ton,  16  111.  X13;  Bruce  v.  Roney,  18  111.  Quarles,  46  Mo.  423. 

67;  Latham  v.  Henderson,  47  111.  i8c;  Neyadia. — Frederick  v.  Haas,  5  Nev. 

Kane  County   v,   Herrington,   50    III.  389;  Boskowitz  v.  Davis,  12  Nev.  446. 

232;  Mathis  v.  Stufflebeam,  94  111.  481;  New   Hampsblre. — Page  v.  Page,  8 

Scheerer  v.  Scheerer,  109  111.  11;  Don-  N.  H.  187;   Lyford  v.  Thurston,  16  N. 

lin  t;.  Bradley,  119  111.  412.  H.    399;    Dow    v,   Jewell,  18    N.    H. 

Indiana. — ^Elliot     v,    Armstrong,     2  340;  Pembroke  v,  Allenstown,  21  N. 

Blackf.  (Ind.)  198;  Jennison  v.  Graves,  H.  107;   Tibbetts  v.  Tilton,  31   N.   H. 

2  Blackf.  (Ind.)  A40;  Rhodes  v.  Green,  273;   Hall   v.  Young,  37   N.   H.   134; 

36  Ind.  7;  Milliken   v.   Ham,  36  Ind.  Hopkinson  it.  Dumas,  42  N.  H.  296. 

166;  Hampson  v.  Fall,  64  Ind.  382.  Hew  Jersey. — DePeyster  v.  Gould,  2 

Iowa. — McLennan    v.   Sullivan,     13  Gr.  Ch.  (N.  J.)  474;  Howell  v.  Howell, 

Iowa  521.  X5  N.  J.  Eq.  (2   McCart.)75;   Stratton 

Kansas. — Reynolds  v.  Reynolds,  30  v.  Dialogue,  16    N.  J.   Eiq.   (i  C.  £. 

Kan.  91.  Green)  70;  Johnson  r.  Dougherty,  18 

Kentucky. — Perry  v.  Head,  i    A.   K.  N.  J.  Eq.  (3  C.  E.  Green)  447;  Cutter 

Marsh.  (Ky.)  47;  Stark   v.  Cannady,  3  v.  Tuttle,  19N.  J.  Eq,  (4  C.  E.  Green) 


Sleeper,  i  Dana  (Ky.)  531.  Cent.  Rep.  239. 
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HewTorlL — Jackson  v.  Sternberg,   i  24  W.  Va.  299;   Smith  r.  Patton,  I2  W. 

Johns.  Cas.  N.  Y,  1^3;   Boyd   r.   Mc-  Va.  54I. 

Lean,  i  Johns.  Ch.  (N.  Y.)  582;   Bots-  wiaeoaiiin.— Rogan  r.  Walker,  i  Wis. 

ford  V.  Burr,  2  Johns.  Ch.  (1^.  Y.)  405;  527. 

Stcere  ».  Stecre,  5  Johns.  Ch.  (N.  Y.)  "The  clear  result  of  all   the  cases, 

!•  White  V,  Carpenter, 2  Paige  Ch.  (N.  without  a  single  exception,  is  that  the 

Y.)  318;  Partridge  v.  Mavens,  10  Paige  trust  of  a  legal  estate,  whether  freehold, 

Ch.  (N.  Y.)  6x8;  Jackson  f.  Matsdorf,  copyhold  or  leasehold;  whether  taken 

II  Johns,  (N.  Y.)  91;  Jackson  r.  Mills,  in    the    names   of   the  purchaser  and 

13   Johns.   (N.    \.)    463;    Jackson    v.  others  jointly,  or  in  the  names  of  others 

Morse,  16  Johns.  (N.  Y.)  197;  Forsjthe  without  that  of  the  purchaser;  whether 


V.  Clark,  3  Wend.  (N.  Y.)  637;  Guthrie  in  one  name  or  several;  whether  jointly 

V,   Gardner,    19   Wend.   (N.   Y.)   414;  or  successive,  results  to  the   man  who 

Gomez    v.   Bank,  4  Sandf.   Sup.    Ct.  advances  the  purchase  money.     This  is 

(N.   Y.)    106;    Brown    v,  Cheney,   59  a  general  proposition  supported  by  all 

Barb.  (N.  Y.)  628;    Union   College  v.  the  cases,  and  there  is  nothing  to  con- 

W^heeler,  59  Barb.  (N.  Y.)  585;  Louns-  tradict  it."     Per  Lord  Chief  Baron 

bury  V,  Purdv,  18  N.  Y.  515;   McCart-  Eyre,  in  Dyer  v.  Dyer,  2  Cox  92;  s.  c, 

ney  V.  Bostwick,  32  N.  Y.  53;   Robbins  1  Ldg.  Cas.  in   Eq.  (White  &   Tudor, 

V,  Robbins,  89  N.  Y.  251.  4th   Am.   ed.)  314.    This   language  is 

Vorth  Carolliia. — Henderson  v.  Hoke,  adopted  by  most  if  not  all  of  the  lead- 

I  Dev.  &  Bat.  Eq.  (N.  Car.)  119;  Cun-  ing    text    writers.       Story's    Eq.   Jur. 

ningham  V.  Bell,  83  N.  Car.  328.  (13th  ed.)*  §   1201;  Bispham's  Eq.  (4th 

01iio.~-Creed   r.  Lancaster   Bank,  x  ed.),  p.   X19;    1    Pomeroy's   Eq.  Jur.,  p. 

Ohio   St.  i;    Williams  I'.  Van  Tuyl,  2  610;  i  Perry  on  Tr.  138;    i    Lewin  on 

Ohio  St.  336;   McGovern   v,  Knox,  21  Tr.  (ist  Am.  ed.)  163. 

Ohio  St.  547.  Accordingly  it   has  been   held  that 

Ptnxuylyaiila. — Stewart  v.  Brown,  2  where  parties  managing  another's  busi- 

S.&  R.(Pa.)  461;  Jackman  ^^  Ringland,  ness,  take  a  lease  at  his  desire,  and  pay 

4  W.  &   S.  (Pa.)   149;    Lloyd  v.   Car-  rent  under  it  with  his  funds,  a  result - 

ter,  17  Pa,  St.  216;    Strimpner  v.  Rob-  ing  trust  arises  in   favor  of  his  estate, 

erts,  18  Pa.  St.  283;   Lyncn  v.  Coxe,  23  af^er  his  decease,  and   nominal   lessees 

Pa.  St.  265;  Beck  v,  Graybill,  28  Pa.  St.  will  be  restrained  from  transferring  the 

66;   Brock   v.  Savage,  31    Pa.  St.  410;  lease  to   the   prejudice  of   the  estate. 

Edwards  v.  Edwards,  39  Pa.  St.  369;  Plaut  v.  Plaut   (N.  J.),  12  Cent.   Rep. 

Williard   v.  Williard,  56   Pa.  St.    119;  239. 

Nixon's  Appeal,  63  Pa.  St.  279;  Bickers  So-,  where    A,    having    bought    the 

Appeal,  86  Pa.  St.  20^.  property  9X    the  instance  of    B,  and 

Soutti  CaroUiui. — Dillard  v,  Crocker,  given  bonds  for  the  purchase  money, 

Speer's  Ch.  (S.  Car.)  20;    Williams  v,  allowed   B  to  occupy,  and  the  latter 

Hollingsworth,  i  Strobh.  (S.  Car.)  Eq.  paid  part  of  the  purchase  price  from 

X03;  s.  c,  47  Am.  Dec.  527;  Garrett  v,  the  proceeds  of  crops, and  it  was  shown 

Garrett,   i   Strobh.    Eq.  (S.  Car.)  96;  that  A  intended  to  convey  to  B  when 

McGuire  V.  McGowen,  4  Des.  (S.Car.)  the   purchase   money  was   fully  paid, 

491;  Witte  V.  Wolfe,  16  (S.  Car.)  256.  Hela^  there  was   a   resulting  trust  in 

Tenneutte. — Smitheal    v.    Gray,     i  favor  of  B,  and  that  a  mortgage  of  the 

Humph.  (Tenn.)  491;  Ensley  v.  Ballen-  property  executed   by  him  would  bind 

tine,  4   Humph.  (Tenn.)  233;   Gass  t».  it,  subject  to  the  right  of  A  to  have  the 

Gass,  I    Heisk.   (Tenn.)  613;   Click  v.  balance  of  the   purchase   money  paid. 

Click,  I  Heisk.  (Tenn.)  607;   Burks  v.  Witte  v.  Wolfe,  16  S.  Car.  256. 

Burks,  7  Baxt.  (Tenn.)  353.  So,  where  it  appeared  that  defendant 

Texaa. — ^Tarpley    v,    Poage,  2    Tex.  had      purchased     certain    lands    with 

139;    Long    XK    Steiger,    8    Tex.    460;  money  furnished   for  that  purpose  by 

Obertheir  v.  Strand,  33  Tex.  522;  Burns  plaintiff's  intestate,  and   had  held   the 

V.  Ross  (Tex,,  Oct.  23,  i^),  9  S.  W.  lands  as  trustee  for  the   latter  during 

Rep.  468.  his  life,  it  was  error  to  dismiss  the  bill 

Vemumt. — Pinney  v.  Fellows,  15  Vt.  to  declare  a  resulting  trust  in  plaintiffs 

525;  Dewey  v.  Long,  25  Vt.  564;  Clark  favor.     Reynolds  v.  Sumner,  (III.,  Jan. 

i.  Clark,  43 Vt.  685.  19,  1888),  14  N.  E.  Rep.  661. 

VlrginU. — Bank  of  U.  S.  v.  Carring-  A,  the  purchaser,  to  raise  the  pur- 
ton,  7  Leigh  (Va.)  566;  Law  v.  Law,  chase  money,  got  B  to  become  his 
76  Va.  527.  surety  on   his   note,  and  therewith  ob- 

Weat  Vlrgliila. — Weinrich    v.  Wolf,  tained  the   money  from   a  bank,  and 
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1.  What  Veoeaaary  to  Eftablidi. — In  order  to  establish  a  result- 
ing trust  of  this  class,  it  is  necessary  that  the  person  paying  the 
purchase  money  should  have  actually  paid  it  as  his  own»^  as  part 
of  the  original  transaction  * 

paid  it  to  the  owner  of  the  land,  who,  land.    Held^  that   A  was  seized  as  to 

at  the  request  of  A,  conveyed  it  to  B  one-half  of  the  land   in  trust  for  R*s 

as  indemnity  for  his  suretyship.    Held^  child,  who  was  entitled  to  a  conveyance 

that  a  trust  resulted   in   favor  of  A.  upon  payment  of  one-half  of  the  pur- 

Bratton  v.  Rogers,  62  Miss.  281.  chase    money    and    taxes   paid  by  A. 

A  suretv  on  a  note  upon  which  iudg-  Reynolds  v,  Reynolds,  30  Kan.  91. 

ment  haa    been  recovered,  purchased  Defendant  in  ejectment  claimed  that 

and  paid  for  the  land  of  his  principal  the  consideration    for    plaintiif^s  pur- 

at    an    execution    sale;    but    doubting  chase  was  paid   by  defendant  and  her 

whether  it  was  lawful  for  him  to  bid  at  husband,  and   that  the  conveyance  to 

said  sale,  he  had  the  sheriff  issue  the  plaintiff,  absolute  in  fonn,  was  in   fact 

certificate    of     purchase    to    another,  made  in  trust  for  defendant's  husband. 

Htld^  that  he  had  a  resulting  trust  in  Held^  that  as  against  the  plaintiff's  ab- 

the  land.     Mathis  v.  Stufflebeam,  94  111.  solute  conveyance,  the  statute  of  uses 

481.  and   trusts    would  not  permit  such  a 

Where  one  man  pays  the  purchase  trust,  arising  merely   from  payment  of 

money  to  the  State,  and  he  and  those  consideration,  to  be  asserted.  Campbell 

claimmg  under  him  have  the  lands  as-  v.  Campbell  (Wis.),  35  N.  W.  Rep. 743. 

sessed,  pay  the  taxes  and  exercise  acts  And   this  trust  was  held  to  arise  even 

of  control  and  ownership  over  them ;  where  the  person   paying  the  purchase 

patents  taken  out  by  the  party   who  money  was  a  slave.     I^iper  v,  Hoff- 

made  the  application  will  enure  to  the  man,  26  Miss.  615. 

benefit  of  him  who  paid  the  purchase  It  has   also  been  held  to  extend   to  a 

money,  although  more  than  twenty-one  ship.     Ex  parte    Houghton,   17   Ves. 

years    have    elapsed  since  the  patent  251;  to  a  lease.  Crop  v.  Norton,  2  Atk. 

Issued.  Brock  v.  Savage,  31  Pa.  St.  410.  75;  to  slaves.  Long  v,  Steiger,  8  Tex. 

Where  a  married  woman  paid  the  460. 
consideration  money  for  the  convey-  1.  See  in/ra,  V.,  54  2  and  3  and  notes, 
ance  of  land  which  was,  without  her  Kendall  v.  Mann,  11  Allen  (Ma88.)i5; 
knowledge  or  consent,  deeded  to  her  Davis  v.  Wetherill,  1 1  Allen  (Mass.)  19; 
brother  in  his  own  name  without  any  Pinnock  v.  Clough,  x6  Vt.  coo;  Steere 
declaration  of  a  trust,  keld^  that  a  v,  Steere,  5  Johns.  Ch.  (N.  Y.)  i.  Ac- 
trust  resulted  for  her  benefit,  though  cordingly  it  has  been  held  that  a  surety 
•he  had  consented  to  a  conveyance  who  pays  the  purchase  money  upon  the 
which  would  have  vested  the  whole  default  of  his  principal,  takes  no  in- 
estate  in  herself,  and  proved  ineffectual  terest  in  the  land.  Gee  v.  Gee,  32  Miss, 
as  a  trust.  Lounsbury  v.  Purdy,  18  190. 
N.  Y.  515.  And  where  a  decedent  had  paid  off 

Where    it    was    clearly    established  an  equitable  mortgage  on  certain  land 

that    a    father     purchased    land    with  and  directed  the  mortgagee  to  deed  it  to 

money  belonging  to  his  children,  fur-  a  third  person,  who  obtained  a  convey- 

nished  for  the  purpose  by  their  guar-  ance  of  the  legal  title  from  the  owner, 

dian,  the  court  refused   to  subject  the  it  was  held  that  as  the  decedent  had  not 

land  to   the  judgment  of  a  prior  cred-  actually  paid   the  purchase  money,  but 

itor  of  the  father.     Robinson  v.  Robin-  only  removed  an  incumbrance  on  the 

son,  22  Iowa  427.  land,  there  could  be   no  resulting  trust 

R  bought  a  tract  of  school  land  from  thereof  in  favor  of  his  heirs.     Boyer  v, 

the  State,  made  improvements,  paid  the  Floury (Ga.,  Jan.  30,1888), 5  S.  E.  Rep. 63. 

purchase  money  instalments  up  to  the  The  payment  must  be  actuaL    It  is 

time  of  his  death,  four  years  afterwards,  not  sufficient  that  security   should   be 

when   he  was  in  default  for  a  years'  given.    Dillard  v.  Crocker,  Spear's  Ch. 

taxes.     He  left  a  widow  and  an  infant  (S.  Car.)  20. 

child.    The  widow  assigned  the  certifi-  2.  Hunt  v.  Friedman,  63  Cal.  510;  Mill- 

cate  of  purchase  to   A,  who  paid  the  ard  t^.  Hathaway,  27  Cal.  119;  Cross's 

balance  of  the  purchase  money,  and  re-  Appeal,  97  Pa.  St.  471;    Perry  v.  Mc- 

ceived  from  the  State  the  patent  for  the  Henry,  13  111.  227. 
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at  or  before  the  time  of  the  conveyance.* 

2.  What  Coniideratioii  Will  Baiie. — It  is  not,  however,  necessary 
that  the  consideration  to  raise  such  a  resulting  trust  should  be 

money  ;*  but  if  the  consideration  moves  from  the  cestui  que  trusty 
a  trust  will  be  declared  in  his  favor,  whether  that  consideration  be 
money,'  services,* 

Therefore  it  is  impossible  to  raise  a  not  result  to  a  person  whose  funds  have 
resulting  trust  so  as  to  divest  the  legal  been  applied  in  payment  for  land,  sub- 
estate,  by  the  application  of  the  funds  sequently  to  the  purchase  unless  the 
of  a  third  person,  whether  he  is  a  prin<  funds  were  so  applied  under  an  agree - 
cipal  or  a  cestui  que  trusty  to  satisfy  ment  made  at  the  time  of  the  purchase, 
the  unpaid  purchase  money.  Coles  v.  And  see  Brooks  r.  ShcUon,  54  Miss.  353. 
Allen,  64  Ala.  98;  Alexander  r.  Tarns,  Compare  Blodgett  xk  ilildreth,  103 
13  III.  221;  Sale  V.  McLean,  29 .Ark.  Mass.  4S4,  where  Wells,  J.,  said: 
612;  Buck  V,  Pike,  11  Me.  9;  McCarroll  ^*The  exact  time  and  form  in  which  the 
V.  Alexander,  4S  Miss.  128;  Kelly  t'.  consideration  was  rendered,  are  imma> 
Johnson,  28  Mo.  249;  Watson  v,  Thomp-  terial,  provided  they  were  in  pursuance 
son,  12  R.  1.466.  of  the  contract  of  purchase.     He  who 

1.    Kendall  xk  Mann,  11  Allen  (Mass.)  purchases  at  the  time  and  pays  aflter- 

15;  Davis  T/.  Wetherill,  xi  Allen  (Mass.)  wards,  is  as  much  a  purchaser  as  if  he 

19;  Bailey  v,  Hemenway,  (Mass.)  6  N.  had  bought  for  cash." 

E.   Rep.  613;    Boskowitz   v,  Davis,  12  2.   Bispham  Eq.  (4th  Am.  ed.),  122; 

Nev.  446;  Olcott  V.   Bynum,    17  Wall,  note  to  Dyer  r.  Dyer,  i   Ldg.  Cas.  Eq. 

(U.  S.)  44;  Lehman  r.  Lewis,  62   Ala.  (White   &.  Tudor,  ^th    Am.   ed.)   341. 

129;   Foster  v.  Trustees,  3   Ala.  302;  The  principle  is  fully  staled  by  Shep- 

DuVal  V.  Marshall,  30  Ark.  230;  Wal-  ley,  C  J.,  in  Dwinel  r.  Veazie,36  Me. 

ter*s    Appeal  (Pa.),    8   Atl.   Rep.  ^06;  500.     He    says    (see    p.    5x2):      **The 

Cross's  Appeal,  97  Pa.  St.  471 ;  Beecher  principle  upon  which  one  person  is  re- 

V,  Wilson   (Va.,   April   26,  1888),  6  S.  garded  as  holding  estates   for  another 

E.    Rep.   200;  Alexander  r.  Tams,  13  by  a  resulting  trust  is,  that   the  other 

III.    221;    Westerfield     x»,  Kimmer,  82  has  paid*  for  the  estate  so  conveyed.    It 

Ind.  365;  Roberts  v.  Ware,  40  Cal.  634;  is  not  material   in  what  manner  pay- 

Mahomer  v.  Harrison,   21    Miss.   (13  ment  was  made  to  the  grantor.     It  is 

Sm.  &  M.)  53;  Cutler  r.  Tuttle,   19  N.  sufficient    that  it  was    made  in   such 

J.  Eq.  549.  manner  as  to  induce   him  to  convey." 

And  this  rule  applies,  even  under  the  And  see  Bibb  x\  Hunter,  79  Ala.  351; 

AVw  ror*  statute  of   trusts.     Nivert'.  Shaffer  r.  Fettv   (W.  Va.,  Nov.   1887), 

Crane.  98  N.  Y.  40.  4  S.  E.  Rep.  27*8,  283. 

In  Pennsylvania  it  has  been  said  in  8.    See  authorities  cited  in  preceding 

several  cases  that  a  resulting  trust  can  note. 

only  arise   at    the  inception  of    title,  4.   Banrleea. — Equity  will  decree  an 

either  through  the  payment  of  the  pur-  implied  trust  in  favor  of  him  who  ren- 

chase  money  by  which   it   is  obtained,  ders  professional  services  wherewith  to 

or    through    fraud    in   its  acquisition,  purchase  property,  as  well  as  in  favor 

Barnet   v.  Dougherty,  32   Pa.  St.  371;  of  him  who   furnishes   the   money  for 

Kellum  V.  Smith,  33  Pa.  St.  15S;  Bick-  that  purpose,  where  the   legal   title   is 

elV   Appeal,  86   (*a.   St.   204;   Cross's  taken  in  the  name  of  another.     White 

Appeal,    07  Pa.   St.   471.      The   latter  r.  Sheldon,  4  Nev.  380. 

part  of  this  statement  is  inaccurate,  as  And  where  two   attorneys,  plaintiff 

a  resulting   trust,    properly    speaking,  and  defendant,  not  partners,  had  rcn- 

never  arises  from  fraud.  dered  valuable  services   to  a   litigant, 

It  has  been  said,  however,   that  the  from  whom  defendant,  in  consideration 

payments,  which,  in   order  to  raise   a  thereof,  had  procured  a  conveyance  oi 

resulting  trust,  must  be  made  at  the  time  land   to   himself  in   plaintiffs  absence 

of  the  purchase,  are  so  made,  if  made  from  the  State,   it   was  held  that   the 

after  the  agreement,  but  before  the  exe-  plaintiff  was  entitled  to  a  deed  of  one 

cution  of  the  conveyance.     Brown   ?'.  undivided  half.     Robarts  v.  Haley,  65 

Cave,  23  S.  Car.  251.  Cal.  397. 

In    Forsythe  v.  Clark,  3    Wend.  (N.  In  Williams   x\   Turner,  7   Ga.   348, 

Y.)  637,  it  was  said  that  a  trust  would  which  was  a  case  in  which  a  trust  was 
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land^  or  any  other  thing  of  value* 

sought  to   be    established    in   a  ferry  son  given  for  the  benefit  of  the  cestui 

right,  where  A  had  agreed  with  B  that  que  trust.     Morey   v.   Herrick,  i8   Pa. 

he  would  advance  to   B   the  purchase  St.  133;  Bibb  v.  Hunter,  79  Ala.  351. 

money  for  a  lot  of  land,  free  of  interest  The  giving  of  a  note  by  the  person 

for  one  year;  in  consideration  of  which  in    whose     name    the    purchase    was 

B  had  agreed  to  secure  the  ferry  right  made,   for    the   benefit    of   the    cestui 

on  said  land  for  the  use  of  A,  and  the  que  trust ,  and  upon  the  understanding 

contract  was  executed  and   the  title  of  that  it  should  be  paid  from  the  ftinds  of 

the  land  taken  in  the  name  of  B,  it  was  the  latter,  subsequently  received  by  the 

keld  that  an  implied  trust  was  created  nominal    purchaser    for    her     benefit 

as  to  the  ferry  right,  and  that  B  held  it  Lounsbury  v.  Purdy,  18  N.  Y.  515. 

as  trustee  for  A.     Williams  v.  Turner,  The  acceptance  of  a  promissory  note 

7  Ga.  348.  by  the  grantor.     Buck  v.  Pike,  1 1   Me. 

And  in  Bumpus  v.  Bumpus,  59  Mich.  9. 
95,  it  was  declared  that  no  suit  to  ob-  See  also  Peabody  v.  Tarbell,  2 
tain  a  reconveyance  of  land  could  be  Cush.  (Mass.)  226;  Blodgett  v.  HiU 
maintained  by  the  parents  against  their  dreth,  103  Mass.  484;  Harrison  v,  Em- 
son,  no  offer  to  recompense  him  for  his  erv,  8i6  N.  Car.  161;  Laughlin  v.  Mitch- 
services  having  been  made  by  them,  ell,  14  Fed.  Rep.  382;  Dryden  v. 
where  the  son  had  devoted  eighteen  Hanway,  31  Md.  254. 
years  after  coming  of  age  to  carrying  So  where  H  contracted  for  the  pur- 
on  the  business  of  his  parents,  and* had  chase  of  a  tract  of  land,  and  made  the 
saved  them  $20,000  without  rew^ard,  and  cash  payment.  The  papers  were 
during  that  time  had  bought  real  estate  adjusted  by  H^s  father,  who  took  the 
worth  $2,500,  with  the  profits  of  the  deed  in  his  own  name,  giving  his  own 
business,  taking  title  in  his  own  name,  notes  for  the  deferred  payments,  and 
And  see  Lyon  v.  Lyon,  i  Tenn.  Ch.  executed  a  mortgage  to  secure  the 
225.  same.    -It  was  keld  that  payments  made 

1.  Land. — Hunt  i*.  DuPuy,  11  B.  by  H*8  father  in  consideration  that  H 
Mon.  (Ky.)  282;  Blauvelt  v.  Acker-  should  not  move  to  another  State,  con- 
man,  20  N.  J.  £q.  (5  C.  E.  Gr.)  stituted  a  resulting  trust  in  favor  of  H, 
X41;  Clark  v.  Clark,  43  Vt.  685;  the  real  purchaser.  Cramer  v.  Hoose, 
Bostleman    v.     Bostleman,    24    N.    J.  93  III.  503. 

Eq.  103;  Parker  v.  Coop,  60  Tex.  iii.  And  where  A  takes  out  a  grant  of 

2.  Other  Tblng  of  Value. — The  fol-  land  from  the  State  in  pursuance  of  a 
lowing  have  been  keld  to  be  sufficient  contract  with  B  that  the  latter  shall 
to  raise  a  resulting  trust:  share  the  land  upon  payment  of  a  cer- 

A  conveyance  absolute  on  its  face  and  tain  portion  of  the  expenses  incurred  in 

importing  consideration.     Albright  v,  securing  and  completing  the  title,  and 

Oyster,  19  Fed.  Rep.  849.     But  the  con-  B  is  let  into  possession  of  the  land  by 

sideration  clause  in  a  deed  is  not  always  consent  of  A,  a  trust  in  favor  of  B  at- 

conclusive.     Millard  t^  Hathaway,  27  taches  to  the  estate,  and  he  is  entitled  to 

Cal.  no.  an  account  of  the  proceeds  of  timber 

Receipts  for  shares  of  land.      Donlin  cut  from  said  land  sold  by  A.     Harri- 

V.  Bradley,  119  III.  412.  son  v.  Emery,  85  N.  Car.  161.. 

A  settler's  claim.     Brooks  v,  Ellis,  3  Under    a  written  contract,  a  person 

Iowa  527.  undertook  to  enter  land  with  warrants 

A     bond     to    convey.   .  Hardin     v.  furnished  by   another,  taking    title    in 

Baird,  6  Litt.  (Ky.)  340.  their  joint  names  and  paying  half  the 

Furnishing  the  money  by  a  third  cost  after  one  year.  One  month  there- 
party  to  the  purchaser  for  the  benefit  of  after  he  had  the  precise  amount  of  war- 
the  cestui  que  trust,  Pegues  v.  Pegues,  rants  agreed  upon,  which  he  entered  in 
5  Ircd  Eq.  (N.  Car.)  418.  his  own  name.     He  paid  the  note  for 

The  payment  of  an  old  debt.    Dwinel  half  the  costs  of  the  warrants  and  often 

V.  Veazie,  36  Me.  509.  admitted   the  other's   interest    in    the 

A  release  of  indebtedness.      Thomas  land.    Held,  that  a  trust  resulted  for  a 

V.   Thomas,   62   Miss.  531;  Shaffer  v,  half  interest,  which  was  not  affected  by 

Fetty   (W.    Va.   Nov.   1884),   4    S.  E.  the    statute    of    frauds.     Reynolds    r. 

Rep.  248.  Sumner  (111.,  Oct.  36,   1888),  18  N.  E. 

The  promissory  note  of  a  third  per-  Rep.  334. 
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3.  Source  of  the  Coxuideration. — Nor  is  it  necessary  that  the  con- 
sideration should  move  directly  from  the  cestui  que  trust ;  it  is 
sufficient  if  it  satisfactorily  appear  that  the  person  supplying  it 
intends  it  as  a  loan  or  gift  to  such  cestui  que  trust,^ 

4.  Poundation  of  Besnltiiig  Tnuts  of  the  Fint  Class. — The  whole 
foundation  of  resulting  trusts  of  this  class  is  the  ownership  and 
payment  of  the  purchase  money  by  one  when  the  title  is  taken  in 
the  name  of  another  ;*  and  on  the  presumption,  founded  on  such 

But  a  purchase  of  real  estate  com plet-  sold  he  was  to  have  the  whole  of  the 

cd  on  the  credit  of  two,  and  afterwards  sum  so  advanced  with  interest,  and  that 

paid  for  wholly  by  one  of*  them,  does  the  profits  over   that  sum  were  to  be 

not,  of  itself,  give   rise   to   a   resulting  equally   divided  between   them.     That 

trust.       Brooks  v.  Fowle,  14  X.  H.  24S.  the  arrangement  was   to  continue   for 

And  so  a  husband's  promise  to  invest  eighteen  months.     Honore  was  to  pay 

for  his  wife  in  land  money  ofher  inher-  one-half  of  the  sum  so  advanced,  with 

itance  received  by  him  at  a  time  when,  the  accrued  interest,  or  Hutchings  was 

under  the  law,  such  money  is  not  hers,  to  be  the  sole  owner  of  the  land.      The 

is  based  upon  no   valid  consideration,  land  was  not  sold   in  eighteen  months, 

and  she,  therefore,  can  claim  no  trust  in  and  Honore  failed  to  pay  any  part  of 

the    land     thus     purchased    with    her  the   sum    so   advanced.     Subsequently 

money.      Westerfield    v,    Kimmer,    82  Hutchings   sold   the   land   at    a    large 

Ind.  365.  profit,  and  refused  to  pay   Honore  any 

A  tract  of  land  was  deeded  to  a  pur-  part   of   the    sum    realized.     On     suit 

chaser   who  soon   died    intestate.     An  brought  by  the  latter  to   recover  one- 

cxecution  against  one  of  the  heirs  of  the  half  the  net  profits,  it  was  held  that  a 

purchaser  was  levied  on  his  interest  in  trust  resulted  in  favor  of  Honore  to  the 

the  land.     Plaintiff  claimed  to  be  the  extent  of  one-half  of  the  land  jointly 

equitable  owner.     It  was  shown  that  he  purchased. 

paid  the  purchase  money,  had  been  in  Lindsay.  J.,  delivering    the  opinion 

possession  of  the  land  prior  to  the  date  of  the  court,  put  this  decision  on   the 

of  the  judgment,    and   had   exercised  ground  that  Honore  had  secured  to  be 

rights  of  and  claimed  ownership;   that  paid  his  share  of  the  purchase  money, 

the  purchaser  did  not   claim  ownership  saying  (p.  693) :  "But  it  is  equally  weli 

in  his  lifetime.     Held^  that  the  trans-  established  that  if  a  joint  purchase  be 

action  created  a  resulting  trust  in  favor  made  in  the  name  of  one  party,  and  the 

of  plaintiff,  superior  to  the  lien  of  the  other  .t<?r«rM /o*^ /<?/</ his  share  of  the 

judgment,  as  the  continuous  possession  purchase  price,  he  will  be  entitled  to  his 

by  plaintiff  was  suilicient  constructive  share  of  the  property  purchased   as  a 

notice  of  ownership.    Carter  r.  Challin  resulting  trust.     .     .     .     In  this  case  we 

(Ala.),  X  So.  Rep.  313.  have     written    evidence    that    Hutch- 

1.  Kelly  V.  Johnson,  28  Mo.  249.   See  ings     bought    the    land    jointly    with 

also  Wright  V.  GsLy^  loi   111.  233,  where  Honore;      that     Honore    secured     fa 

it  was  said  that,  where  land  of  which  A  be  paid     his      share    of    the    |6,ooo, 

was  the  equitable  owner  was  about  to  the       purchase       price,        and        ten 

be  sold,  and  B,  C  &  D,  three  partners,  per     cent,     interest     thereon,     which 

had  orally  agreed  with  A  to  purchase  sum   had  been  advanced  by  Hutchings 

the  land  for  the  benefit  of  her  children,  on  the  joint  purchase  of   himself    and 

and  B  for  himself,  and  as  representing  Honore." 

the  others,  bought  the  land,  taking  the  9.  Bruce  r.  Roney,  18   111.  67;    Pem- 

title  for  security  in    his  own  name,  the  broke  v.  Allenstown,  21  N.  H.  107. 

facts  raised  a  trust  in    favor  of  A's  chil-  Agent  Paylnf  out  of  HU  Own  Fnndt. 

dren.  — Therefore,  if  an  agent  buys  land  for 

In  Honore     r.    Hutchings,    8    Bush  his  principal  and  takes  title  m  his  own 

(Ky.)  687,  the  parties  plaintiff  and  dc-  name,  and   pays   the   price   out  of  his 

fendant   had  jointly    purchased    land,  own  funds,  no  resulting  trust  can  arise, 

Hutchings  advanced  the  whole  of  the  since  there  is  no  payment  by  the  prin- 

purchase  money,  took  a  conveyance  to  cipal  on  which  the   right  of  the   latter 

himself  and  executed  a  writing,  provid-  can   rest,  but  that   right   is   solely  de- 

ing,    infer  alia^  that  when  the  land  was  pendent  on   the  verbal  promise  of  the 
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transaction,  of  the  intention  of  the  parties  that  such  a  trust  should 
result.^ 

5.  What  Will  Hot  Saiie  Snoh  a  Trust. — Therefore  a  mere  parol 
agreement,*  declaration,*  or  voluntary  conveyance,*  will  not  raise 
such  a  trust ;  nor  will  payment  of  money  or  other  transaction, 
subsequent  to  the  time  of  the  conveyance,*  nor  the  mere  loan  of 


agent,  which  is  within  the  statute  of 
frauds.  Bispham^s  Ek^.  (4th  ed.)  120; 
O'Hara  v.  Dil worth,  72  Pa.  St.  403; 
Minot  V.  Mitchell,  30  Ind.  288;  Momer 
V.  Homer,  107  Mass.  82.  Compare 
Follansbe  v,  Kilbreth,  17  111.  522;  Hid- 
den V,  Jordan,  21  Cal.  92;  C  has  tain  v. 
Smith,  30  Ga.  96. 

But  when  the  funds  are  furnished  to 
the  agent,  the  mere  fact  that  they  can- 
not be  traced  distinctly  into  the  land 
will  not  prevent  a  trust  from-  resulting. 
Bispham^s  Eq.  (4th  ed.)  121;  Frank's 
Appeal,  59  Pa.  St.  194;  Sanfoss  v. 
Jones,  35  Cal.  422;    Malloy  v.  Malloy, 

5  Bush  (Ky.)  465.  See  infra^  ^  30  and 
notes. 

Mere  Violation  of  a  Parol  Agreement. 
— The  rule  has  frequently  been  ex- 
pressed as  follows:  "Where  no  money 
is  advanced,  and  there  is  nothing  more 
in  the  transaction  than  is  implied  from 
the  violation  of  a  parol  agreement, 
•equity  will  not  decree  the  purchaser  a 
trustee.  Hackney  r.  Butts,  41  Ark. 
303;  Kistler's  Appeal,  73  Pa.  St.  398; 
Walker  v.  Brunyard,  13  Sm.  &  M. 
(Miss.)  723, 

1.  White  V.  Carpenter,  2  Paige  Ch. 
(N.  Y.)  217;  Jackson  v.  Feller,  2  Wend. 
(N.  Y.)  465;  Glidwell  v.  Spaugh,  26 
Ind.  319;    Henderson   v.  Hoke,  i  Dev. 

6  Bat.  Eq.  (N.  Car.)  119. 

8.  Hence,  where  a  man  employs  an- 
other person  by  parol  as  agent  to  buy 
an  estate  for  him,  and  the  latter  buys  it 
accordingly  in  his  own  name,  the  prin- 
cipal paying  no  part  of  the  purchase 
mone^ ,  no  trust  results  in  favor  of  the 
latter.  McCall's  Appeal  (Pa.),  11  Atl. 
Rep.  206;  Hackney  7*.  Butts,  41  Ark. 
393  i  Collins  v,  Sullivan,  135  Mass.  461; 
Kendall  v,  Mann,  11  Allen  (Mass.)  15, 
17;  Howland  v,  Blake,  97  U.  S.  624; 
Burden  t;.  Sheridan,  36  Iowa  125;  Wat- 
son V.  Erb,  33  Ohio  St.  35.  See  infra^ 
v.,  ^  16  and  notes. 

Nor  will  a  parol  agreement  to  pur- 
chase for  another  or  to  hold  the  land  in 
trust  for  another,  raise  iuch  a  trust. 
Randall  v.  Constans,  33  Minn.  329; 
Saulsbury  v  Black  (Pa.,  March  12, 
1888),  13  Atl.  Rep.  67;  Pinnock  v. 
Clough,  16  Vt.  ^00. 


Nor  a  parol  agreement  that  another 
shall  be  interested  in  the  purchase  of 
land.  Bland  v.  Talley  (Ark.  Dec.  17, 
1887),  6  S.  W.  Rep.  234;  Smith  v. 
Garth,  32  Ala.  368.  Nor  a  parol 
agreement  that  the  purchase  shall  be 
for  the  benefit  of  another.  Hunt  v, 
Friedman,  63  Cal.  510. 

Nor  an  oral  contract  that  one  should 
buy  land  on  joint  account  for  another. 
Bailey  xk  Hemenway  (Mass.  June  23, 
1888),  6  New  Eng.  Rep.  613;  Green  v. 
Drummond,  31  Md.  71. 

Nor  an  oral  agreement  by  a  husband 
to  pay  out  of  his  wife^s  distributive  share, 
for  property  purchased  at  a  sale  of  her 
father's  estate.  Reaves  v.  Garrett,  34 
Ala.  558. 

Nor  a  verbal  agreement  to  take  in 
the  name  of  the  wife.  Lawrence  v, 
Lawrence,  14  Oreg.  77. 

Nor  an  oral  agreement  to  buy  at 
sherifTs  sale  and  reconvey.  Kellum  v. 
Smith,  33  Pa.  St.  158;  Bank  v.  Bennett, 
76  Pa.  St.  402;  Kistler's  Appeal,  73  Pa. 
St.  393;  Lathrop  v,  Hoyt,  7  Barb.  (N. 

Y.)  59. 

But  where  a  resulting  trust  has  ac- 
tually arisen  from  the  facts  and  the 
relations  of  the  parties,  it  will  not  be 
destroyed  by  a  verbal,  and  therefore 
void,  agreement  that  such  a  trust  shall 
exist.  Robinson  x\  Leflore,  59  Miss. 
148. 

But  where  the  defendant,  in  pursu- 
ance of  a  previous  parol  understanding 
with  plaintiff  that  land  shall  be  bought 
by  the  defendant  for  their  joint  benefit, 
buys  the  land  and  takes  title  in  his  own 
name,  the  court  will  declare  and  exe- 
cute the  trust.  Leggett  v,  Leggett,  88 
N.  Car.  108. 

5.  Moyer's  Appeal  (Pa.),  12  Cent. 
Rep.  S19;  Bland  v.  Talley  (Ark.,  Dec. 
17,  1887),  6  S.  W.  Rep.  234;  Williard  r. 
Williard,  56  Pa.  St.  119:  Dorsey  v. 
Clark,  4  Har.  &  J.  (Md.)  551;  Thomp- 
son T'.  Branch,  Meigs  (Tenn.)  390;  Wat- 
son V.  Thompson,  12  R.  I.  466. 

4.  Shaffer  v.  Huntingdon,  53  Mich. 
310;  Lane  v.  Lane  (Me.,  Nov.  19, 1888), 
16  Atl.  Rep.  323. 

6.  A  resulting  trust  will  not  arise 
from  an  advance  of  money  to  the  pur- 
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money  to  make  the  purchase  ;*  nor  even  the  payment  of  the  pur- 
chase money,  if  it  is  not  the  intention  of  either  party  that  the 
beneficial  interest  should  be  in  the  party  so  paying.^ 

chaser  after  the  purchase  is  complete,  nor  contracted  with  C  to  make  the  pur- 

Walter's    Appeal    (Pa.),  8  Atl.   Rep.  chase,  and  C  died.     NeM,  that  C's  heir 

406;    Olcott  V.  Bynum,   17  Wall.  (S.  at  law  could  not  set  up  a  claim  to  the 

C.)   44;  Bailey  v,  Hemenwav  (Mass.  money  on  tendering  a  deed  of  the  land. 

June    23,    1880),    6    N.    E.   Rep.  613;  Rogers  r.  Rogers,  63  Iowa  92. 

Lehman  v,   Lewis,  62   Ala.    129.     So  A   testator  having  given   his  widow 

even  under    the    New    Torh    statute,  the  use  and  benefit  of  his  farm  for  the 

Niver  r.  Crane,  98  K.  Y.  40.  support  and  education  of  his  children 

Nor  from  any  other  transaction  sub*  until  one  of  them   should  come  of  age, 

sequent  to  the  conveyance.     Niver  v.  when  it  was  to  be  sold  and  the  proceeds 

Crane,  98  N.  Y.  40.  divided  among  the  heirs;  she  sold  the 

Accordingly  it  was  held  in  a  recent  land,  and  gave  bond  for  a  good  title  in 

case,  Beecher  v.  Wilson  (Va.,  April  26,  the   future,   and  purchased   other  land 

1888),  6  S.  £.  Rep.  209,   that  aflier  the  with  the  consideration   money.    Held^ 

legal  title  has  been  conveyed  to  one  who  that  she  conveyed  only  her  interest,  and 

agreed   to  buy  for  another,  the  appli-  there  was  no  resulting  trust  to  the  heirs 

cation  of   the    latter's  money  to  pay  in    the    land    purchased.       Iladley    v. 

notes  for  the  purchase  money  created  Stuart,  62  Iowa  267. 

no  resulting  trust  in  his  favor.  So  where  Where  a  married  woman  inherited 

the  plaintiffs  were  heirs  at  law  of  a  de-  property   to  which  her  husband,  who 

cedent  who  had   paid  off  an  equitable  died  before  her,  did  not,  according  to  the 

mortgage  on  certain  land  and  directed  law  of  the  State,  acquire  the  title,  and 

the  mortgagee  to  deed  it  to  the  defend-  afterwards  she  married  again,  and  her 

ant,  who  obtained  a  conveyance  of  the  second  husband  became  entitled  thereto 

legal  title  from  the  owner,  it  was  Md^  hy  the  law  of  the  State  where  she  re- 

that  as  decedent  did  not  pay  the 'pur-  sided   with  him,  keid^  that  the  children 

chase  money,  but  only  removed   an  in-  of  the  first  marriage  could  not,  after  the 

cumbrance  on  the   land,  there  could  be  divorce  of  their  mother  from  the  second 

no  resulting  trust  thereof  in  favor  of  his  husband,  have  a  resulting  trust  declared 

heirs.    Boyer  v.  Floury  (Ga.,  Jan.  30,  in  their  favor  as   to  the  avails  of  the 

1888),  5  S.  £.  Rep.  63.  property  in  the  hands  of  the  said  hus- 

1.   Whaley  v,  Whaley,  71  Ala.  159;  band.   McCullough  v.  Ford,  96  111.  439. 

Gibson  v,  Foote,  40  Miss.  788;  Caruth-  Where,  on  the  subdivision  of  a  school 

ers  V.  Williams,  21    Fla.  485;  Page  t'.  district  and  the  apportionment  of  assets. 

Page,  8  N.  H.  187.    Plaintiffpurchased  it  was  agreed  that  certain  taxes  yet  to  be 

reu    estate    for   which  he  was  to  pay  collected  from  territory  not  included  in 

$950,  $200  in  cash,  and  the  balance  to  be  A,  should  be  paid,  when  collected,  to  A, 

secured  by  mortgage  on  the  property,  keld^  that  the  fact  that  the  money  was 

and   to  enable  him   to  make  the  cash  paid   to  the  district  formed  out  of  the 

payment  procured  a  loan  of  $200  from  territory  from  which  the  taxes  were  col- 

defendant.     As  security  for  its  payment  lected  did   not  make  that  district  the 

title  was  taken  in  defendant,  he  execut-  trustee  of  A.     Jasper  v,  Wheatland,  62 

ing  the  mortgage  back,  and   verbally  Iowa  62. 

agreeing  to  convey  to  plaintiff  on  pay-  I  and  B,  each  claiming  the   right  to 

roent  of  the  $200  and  being  secured  on  purchase  certain   public    land,  it  was 

account  of  his  liability  on  the  mortgage,  agreed  in  writing,  that  the  lot  should  be 

//^/<(/,  that  the  defendant  held  the  entire  bid  in  by  the  public  bidder,  to  be  con- 

property    in    trust    for     the    plaintiff,  veyed  by  him  as  five  disinterested  citi- 

Thomas    v.  Jameson  (Cal.,   Sept.    22,  zens  should  award.     I  and  B  each  paid 

x888),  loPac.  Rep.  177.  one-half  the  price  of  the  land.    Held^ 

9.   White  V.  Carpenter,  2  Paige  Ch.  that  the  circumstances  of  the  case  re- 

(N.  Y.)  217;  Jackson  t;.  Feller, 2  Wend,  butted    the    ordinary    presumption  of 

(N.  Y.)  465;   Glidwell   v,   Spaugh,  26  equity,  that  a  trust  results  in  favor  of  a 

Ind.  319;  Henderson  v.  Hoke,  i  Dev.  &  party  paying  the  consideration  for  the 

Bat.  Eq.  (N.  Car.)  119.  purchase  of  real  estate.    Irvine  v.  Mar* 

WlMt  OoM  Mot  GoBStUutA'lBStanMS.  shall,  7  Minn.  286. 

— A  paid  money  to  B  to  be  used  in  the  A  letter  from  A  to  B,  saying:  "I   in- 

purchase  of  C  s  land.     B  never  made  tend  to  settle  up  our  affairs  and  give 
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Nor  can  a  resulting  trust  arise  in  opposition  to  the  intention  of 
the  parties;*  nor  where  the  use  is  expressly  limited  to  the  grantee 
in  a  deed  ;*  nor  where  the  purpose  was  a  fraudulent  one  ;•  nor 
where  it  would  break  in  upon  the  policy  of  the  law  or  a  public 
statute."* 

6.  To  What  Property  Applicable. — The  doctrine    of    resulting 

trusts  applies  in  all  its  phases  to  personal  as  well  as  to  real  prop- 

you  your  deeds,  that  yon  entrusted  with  tion,  there  can  be  no  presumptive  or  re- 
Tnef'^^is  not  sufficient  to  establish  a  trust  suiting  trust,  and  that,  inasmuch  as  the 
in  B's  favor,  in  land  which  had  been  deed  of  the  property  in  question,  as  to 
conveyed  to  A  by  B  and  others.  Blod-  the  wife,  states  these  facts,  she  will  be 
gett  V.  Hildreth,  103  Mass.  484.  presumeid  to  have  the  beneficial  interest 
It  has  been  doubted  whether  a  trust  in  the  property,  and  the  presumption 
would  arise  in  favor  of  the  true  owner  cannot  be  rebutted  by  parol  evidence, 
where  a  father,  under  a  claim  of  right,  This  may  be  the  rule,  but  it  does  not 
«eized  property  which  belonged  to  his  extend  to  cases  where  land  is  purchased 
son-in-law,  sold  it,  and  invested  the  with  the  funds  of  a  party,  or  the  con- 
proceeds  in  land.  Ensley  v.  Ballentine,  sideration  paid  by  him,  and  the  convey- 
4  Humph.  (Tenn.)  233.  ance  taken  in  the  name  of  -another. 
1.  Intention  of  Parties.  — White  v.  Such  cases  are  exceptions  to  the  rule. 
Carpenter,  2  Paige  Ch.  217,  265;  Bots-  Unless  such  exceptions  are  recognized, 
ford  V.  Burr,  2  Johns.  Ch.  (N.  Y.)  405;  there  could  be,  in  fact,  no  such  thing  as 
Steere  V.  Steere,  5  Johns.Ch.  (N.  Y.)  i;  a  presumptive  trust,  unless  evidence 
Elliott  V,  Armstrong,  2  Blackf.  (Ind.)  thereof  appeared  in  the  body  of  the 
1,  213;  Phillips  V.  Crammond,  2  Wash,  d'^ed." 

.  S.  C.C.)  441,445.  3.  Fraud. — Proseus  v.  Mclntyre,  5 
8.  Uee  Limited  in  a  Deed. — Dentin  v.  Barb.  (N.  Y.)  424;  Baldwin  v.  Camp- 
Bradley,  119  111.  412,  MuLKEY,  J.:  "In  field,  8  N.  J.  Eq.  (4  Halst.)  891;  Ford  v, 
these  cases  there  can  be  no  implied  Lewis,  10  B.  Mon.  (Ky.)  127;  Vanzant 
trust,  for  the  grantor,  by  expressly  de-  v.  Davies,  6  Ohio  St.  52.  And  see  title 
daring  the  trusts  upon  which  the  con-  Fraud.  See  infroy  f  37,  note  7. 
veyance  is  made,  leaves  nothing  for  4.  Policy  of  Law. — It  has  been  heldy 
implication.'*  (p.  420).  See  Leggett  v,  therefore,  that  where  an  alien,  for  the 
DuBois,  5  Paige  Ch.  (N.  Y.)  114^  Alex-  purpose  of  evading  the  law  of  the  State 
ander  t;.  Warrance,  17  Mo.  228,  Dean  prohibiting  him  from  taking  and  hold- 
V.  Dean,  6  Conn.  285.  ing  real  property,  purchases  land  and 
But  the  mere  recital  m  a  deed  that  takes  a  conveyance  thereof  in  the  name 
the  purchase  money  was  paid  by  the  of  a  third  person,  no  resulting  trust 
grantee  is  not  conclusive  to  establish  arises  in  favor  of  such  alien.  Leggett  v, 
the  trust.  Millard  v.  Hathaway,  27  DuBois,  5  Paige  Ch.  (N.  Y.)  114;  Phil- 
Cal.   119,    Hyden  f.   Hyden,  6    Baxt.  lips  v.  Crammond,  2  Wash,  (U.  S.  C. 

(Tenn.)  406;  McKeown   v.  McKeown,  C.)  441,  447;  Taylor  v,  Benham,  5  How. 

«  N.  J.  Eq.   384;  Cotton  v.  Wood,  25  (U.  S.)  270;   Hubbard   v.  Goodwin,  3 

Iowa  A3i  Murry  i'.   Sell,   23    W.   Va.  Leigh  (Va.)  492. 

47c;  Livermore  v.  Aldrich,    5    Cush.  Nor,  under  the   English  registration 

tMass.)  431.  acts,   is  the  doctrine  applicable  to  the 

Although  it  has  been  said  that  a  re-  case  of  a  vessel,  purchased  and  paid  for 

suiting  trust  cannot  be  shown   against  by  one  man,  but  registered  in  the  name 

an  absolute  deed   in   consideration  of  of  another.   Hill  on  Trustees  (4th   Am. 

natural   love  and  affection.     Miller  v.  ed.)i5i;  Ex  parte   Houghton,  17  Ves. 

Stokely,  5  Ohio  St.  194.  And  see  Irwin  251. 

v  Iver8,7lnd.3o8;s.c.,63  Am.  Dec.  420;  Nor  when  the  purpose  is  to  do  that 

Miller  v.  Blackburn,    14  Ind.  80;   Mc-  through  the  medium  of  a  trustee  what 

Donald  V.  McDonald,  24  Ind.  70.  the  cestui  que  trust  could  not  do  in  his 

C^nw/flftf  CoUon  V.  Wood,  25  Iowa  4j.  own  person.     Alsworth   v,  Cordtz,  31 

In  this  case  Beck,  J.,  said  (p.  47}:  "It  is  Miss.  32. 

further  objected  that  there  is  an  express  See  also  Murphy  v.  Hubert,  16  Pa.  St. 

declaration  in  the  deed   that  the  con-  50,  56;  Eastham  v.  Roundtree.  56  Tex. 

veyance  is  for  the  use  of  the  grantee,  no.     And  see  infra,  VII.,  p.  54,  n.  3; 

and  for  a  good  and  valuable  considera-  XL;  XII. 
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erty.^  But  it  cannot  be  set  up  as  to  property  perishable  in  its 
nature,*  nor  as  to  a  mere  claim  to  property.* 

7.  Besolting  Tmsts  by  Part  Payment  of  the  Purohaie  Money. — Where 
two  or  more  persons  together  advance  the  price,  and  title  is  taken 

in  the  name  of  one  of  them,  a  trust  will  result  in  favor  of  the 
other  with  respect  to  a  share  of  the  property  proportionate  to  his 
share  of  the  price  * 

1.  Bispham^s  £q.  (4th  ed.)i2o;  i  Per-  621;  Cloud  r.  Ivie,  28  Mo.  579;  Baum- 

ry  on  Trusts  (3rd  cd.)  146;  2  Pomcroj's  gartner  v.  Guessfield,  38  Mo.  36;  Bear 

Eq.Jur.  611,  ^1038.  V.  koenigstein,   16  Neb.  65;  Frederick 

It  has  accordingly  been  held  to  ex-  v.   Haas,  5   Nev.  389;    Bbskowitz    f. 

tend  to  the  purchase  of  stock.    Garrick  Davis,  12  Nev.  449;  Uow  v.  Jewell,  18 

V.   Taylor,  29  Beav.   (£ng.   Ch.)   79;  N.  H.  340;  s.c,  45  Am.  Dec.  371;  Teb- 

Stover^v.  Flack,  41  Barb.  (N.  Y.)   162;  betts  r.  Tilton,  y  N.  H.  273,  283;  Hall 

Creed  v.  Lancaster  Bank,  i  Ohio  St.  i.  r.  Young,    37  N.  H.    134;  Botsford  v. 

To  a  mortgage.     Kelley   t'.  Jenness,  Burr,  2  Johns.  Ch.  (N.  Y.)  40^;  Ross 

50  Me.  455.                                     '  V.  Hegeman,  2   Edw.  Ch.  (N.  Y.)  373; 

To  an  annuity.    Rider  v,  Kidder,  10  Quackenbush  v.  Leonard,  9  Paige  Ch. 

Ves.  363.  (N.  Y.)  33^;  Trustees  v.  Wheeler,  59 

And  where  a  bond  is  assigned  at  the  Barb.  (N.  V.)  585;  Jackson  v,  Moore, 

instance  and  request  of  a  third   person  6  Cowen  (N.  Y.)   706;  McGovem  v, 

who  pays  the  consideration,  the  assignee  Knox,   21    Ohio   St.    547;    Stewart  v, 

holds  in  trust  for  him   and   his  estate.  Brown,  2  S.  &  R.  (Pa.)  461;  Morey  v. 

Grant  v.  Heverin  (Cal.,  Oct.  24,  1888),  Herrick,  18  Pa.  St.  i2j;    Chadwick  v. 

19  Pac.  Rep.  493.  Felt,  35  Pa.  St.  30s;  Bigley  v.  Jones, 

9.  It  was  said  in  Union  Bankr.  Bak-  114  Pa.  St.  5x0;  Shoemaker  v.  Smith, 

er,  8  Humph.  (Tenn.)   447,  that  a   re-  11    Humph.     (Tenn.)    8i;     Neill     v. 

suiting  trust  may  be  set  up  as  to  lands  Keese,  13  Tex.  187;  Pinney  v.  Fellows, 

and  slaves,  but  not  as  to  property  more  15  Vt.  525;  Clark  v.  Clark,  43  Vt.  685; 

perishable  in  its  nature.                '  McCully  v,  McCully,  78  Va.  159;  Shel- 

S.  Mandeville  v.  Solomon,  53  Cal.  38.  don  t*.  Sheldon,  3  Wis.  699. 

4.  2  Pomroy*s  Eq.  Jur.  611;  Bisp-  In  Lewis  v.  Building  Association,  70 
ham*s  Eq.  (4th  ed.)  i2x;  2  Story  Eq.  Ala.  276,  it  was  held  that  where  the 
Jur.  (13th  ed.)  542;  X  Perry  on  Trusts  title  to  a  tract  of  land  was  taken  by  a 
(3rd  ed.)  147;  rowell  z\  Monson,  and  husband,  and  one-third  of  the  purchase 
Brimfield  Mfg.  Co.,  3  Mason  (U.  S.  C.  money  was  paid  by  the  wife's  father  as 
^-)  347»  J^i  LarkinsT'.  Rhodes,  5  Port  an  advancement  to  her,  a  trust  in  the 
(Ala.)  196;  Rhea  i*.  Tucker,  56  Ala.  land  arose  to  that  amount  which  ex- 
450;  Bibb  V.  Hunter,  79  Ala.  351;  tended  to  the  whole  of  the  land  and 
Shelby  V.  Tardy  (Ala.,  May  24,  1^88),  which,  upon  the  final  payment  of  the 
4  So.  Rep.  276;  Anthe  r.  lieide  (Ala.,  purchase  monev,  %yould  have  been  en- 
May  31,  1888),  4  So.  Rep.  380;  Russell  forced. 

V.  Marchbanks  (Ark.,  April  29,  1887),  So  where  the  separate  property  of  the 

4  S.  W.  Rep.  200;  Dikeman  v.  Morrie,  wife,  consisting  of  land,  was  given  in 

36  Cal.  94;  Case  v.  Codding,   38  Cal.  exchange  in  part  payment  for  a  larger 

191;  McCreary  v,  Casey,  50  Cal.  349;  tract  of  land  which 'was  attached  for  a 

Somerstr.  Overhul8er,67Cal.237;Lip8-  debt  due  by  the  husband,  it  was  held 

comb  V.  Nichols,  6  Colo.  290;  Letcher  that  the  exchange  created  a  resulting 

r.  Letcher,  4  J.  J.  Marsh.  (Ky.)   590;  trust  in  the  wife  s  favor  in   the  larger 

Brothers  v.  Porter,  6  B.   Mon.  (Ky.)  tract  thus  acquired  in  proportion  to  the 

X06;  Pierce  v.  Pierce,  7  B.  Mon.  (Ky.)  value  which  her  land  so  exchanged  sus- 

473;  Honorev.  Hutchings,8  Bush  (Kv.)  tained  to  the  value  of  the  whole  of  the 

697;   Latham  v.  Henderson,  7  111.  1S5;  land  given  in    exchange.      Parker  v. 

Smith  V.  Smith,  8c  111.  189;  McNamara  Cook,  60  Tex.  iii. 

r.  Garrity,   xo6  111.   384;  Springer  v.  In   Frederick  v.  Haas,  5  Nev.  389,  a 

Springer,  114  III.  550;  Donlin  t;.  Brad-  trust  arose  ^ro  /an /0,  though   part  of 

ley,  1x9  111.4x2;  McDonald  v.  McDon-  the  consideration  was  paid  in  chattels, 

aid,  24  Ind.  68;  Purdy  v.  Purdy,  3  Md.  So    under  evidence  that  complainant 

Ch.     547;    Bank    t*.  Snively,    23  Md.  furnished  part  of  the  money  with  which 

253 f  McCarroll  v.  Alexander,  48  Miss,  defendant  purchased  a  lot,  that  it  waa 
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The  Payments  Must  Be  of  Aliquot  Part. — But  it  has  been  said, 
though  the  principle  is  by  no  means  universally  established,  that 
the  payment  to  raise  a  trust  pro  tanto  must  be  of  some  definite 
aliquot  part  of  the  purchase  money.* 

agreed  that  complainant  should  have  a  made  a  general  contribution    for   the 

one-half  interest  therein,  but  that  de-  purpose,  varying  in  amounts/'    It  was 

fendant,  instead,  took  a  bond   for  title  keld^  therefore,  that  no  trust  arose  pro 

in  his  wife's  name  and  made   the   last  ,  tanto.    See  also  Buck  v,  Warren,  14 

deferred  payment,  before  due,  without  Gray  (Mass.)   121  n;  Fickett  v,  Dur- 

complainant's    knowledge,    defendant  ham,  109  Mass.  419. 

will  be  decreed  a  truistee  and  compelled  The  reason  for  this  rule  is  thus  given 

to  convey  title  to  an  undivided  one-half  by  Mr.  Chancellor  Jones,  in  White 

interest    to  the    plaintiffs.      Anthe  v,  v.  Carpenter,  2  Paige  Ch.  (N.  Y.)  217, 

Heide  (Ala.,  31, 1088),  4  So.  Rep.  380.  2ao.    "  But  though  there  may  be  a  trust 

But  compare  Bernard  v.  Bougard,  i  ot  a  part  only  of  the  estate  by  implica- 

Harr.   Ch.   (Mich.)  130;    Coppage    v,  tion  of  law,  it  must  be  of  an   aliquot 

Bamett,  3^  Miss.  621;  Bogert  v.  Perry,  part  of  the  whole  interest  in  the  prop- 

17  Johns.  (N.  Y.)  351;  Jackson  V.  Bate-  erty.     The  cestui  que  trust  to  whom 

man,  2  Wend.   (N.   Y.)    57;  where  it  the  trust  results  must  become  by  the 

seems  to  have  been  ketd  that  pavment  operation  of  law  upon  the  estate,  a  ten- 

of  part  of  the  consideration  will  not  ant  in  common  with  the  grantee,  of  the 

raise  a  trust  pro  tanto,  whole  interest  vested  in  him    by  the 

1.  The  leading  case  is  McGowan  v,  grantor,  there  can  be  no  resulting  trust 

McGowan,   14  Gray  (Mass.)    119.     In  of  the  whole  estate  to  a  given  extent  of 

this  case   Hoar,  /.,  said  (page    121):  the  value  of  it,  leaving  the  residuum,  if 

**  When  a  part  of  the  purchase  money  any,  of  the  value,  to  the  grantee.    .    .    . 

is  paid  by  one,  and   the  whole  title  is  When  an  estate  results  by  implication 

taken  by  the  other,  a  resulting   trust  of  law,  the  title  and  legal  estate  of  the 

pro  tanto    may,  under  some  circum-  whole,  or  of  some  aliquot  part  of  the 

stances,  be  created.     But  in   the  latter  whole,  must  vest  in  the  party  to  whom 

case  we  believe  it  to  be  well  settled  that  it  results    .    .    .    The  principle  is,  that 

the  part  of  the  purchase  money  paid  by  the  whole  consideration  for  the  whole 

him  in  whose  favor  the  resulting  trust  estate,  or  for  the  moiety,  the  third  or 

is  sought  to  be  enforced,  must  be  shown  some  other  definite  part  of  the  whole, 

to  have  been  paid  for  some  specific  part,  must  be  paid  to  be  the  foundation  of  a 

or  distinct  interest  in   the  estate  ;  for  resulting  trust;  and  that  the  contHbu- 

'somealiquot  part*  as  it  is  sometimes  ex-  tion  or  payment  of  a  sum   of  money 

•pressed  ;  that  is,  for  a  specific  share,  as  generally  for  the  estate,  when  such  pay  • 

a  tenancy  in  common,  or  joint  tenancy,  ment  does  not  constitute  the  whole  con - 

of  one-half,  one-quarter,  or  other  parti-  sideration,  does  not   raise   a  trust  by 

cular  fraction  of  the  whole;  or  for  a  par-  operation  of  law  for  him  who  pays  it ; 

ticular  interest,  as  a  life  estate,  or  ten-  and  the  reason  of  the  distinction  obvi- 

ancy  for  year^  or  remainder,  in  the  ously  is,  that  neither  the  entire  interest 

whole  ;  and  that  a  general  contribution  in  the  whole  estate,  nor  in  any  given 

of  a  sum'  of  money  towards  the  entire  part  of  it  could  result  from  any  such  a 

purchase  is  not  sufficient."  payment  to    the  party  who  makes  it, 

And  in  Bailey  v.  Hemenway    (Mass.  without  injustice   to    the    grantee  by 

Tune    23,    1880),  6    N.  E.   Rep.    612,  whom  the  residue  of  the  consideration 

Morton,  C.  J.,  said  :  "  There  being  no  is  contributed." 

memorandum  in  writing,  no  trust  can  See  also  the  language  of  Mr.  Jus- 
arise  or  be  attached  to  the  two-fifths  held  TicE  Story  in  Smith  t;.  Burnham,  3 
by  the  defendant,  unless  the  facts  show  Sumner  (U.  S.  C.  C.)  435,  466. 
a  resulting  trust  by  implication  of  law.  And  see  also  Cutler  v.  Tuttle,  19  N. 
To  produce  this  result,  it  must  appear  J.  Eq.  549;  Wheeler  v,  Kirtland,  23  N. 
that  each  of  the  plaintiffs  contributed  J.  Eq.  13;  Shaffer  v.  Fetty  (W.  Va. 
and  furnished  one-quarter  part  of  the  1887),  4  S.  E.  Rep.  278;  Sayre  v.  Town- 
money  and  credits  paid  for  the  bond,  send,  15  Wend.  (N.  Y.)  6-47;  Perry  v, 
.  .  .  It  was  not  obtained  by  each  of  Mc Henry,  13  111.  227;  Alexander  v, 
the  parties  paying  and  furnishing  an  a/i-  Tams,  13  111.  221;  Reynolds  t;.  Morris, 
qnct  fourth  part.    The  plaintiffs  each  17  Ohio  St.  510;   Bibb  v.  Hunter,  79 
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Ala.  351;  Olcott  V,  Bynum,   17    WalL  plied  with,  whether  the  portion  paid  is 

(U.  S.)  44.     Compare  Jenkins  v.  Eld-  an  exact  division  of  the  whole  purchase 

ridge,  8  Story  (U.  S.)  181,  288.  price  or  not.      Fleming    v.    McHale, 

But  the  principle  has  not  been  uni-  47  III.  282. 
yersally  adopted;  thus  in  Sheldon  v.  Maine. — The  doctrine  in  Maine  seems 
Sheldon,  3  Wis.  699,  the  amounts  to  be  that  the  payment  must  be  of  a 
paid  were  I74S  and  $1,105  respectively,  known  and  certain  part.  In  Baker  v. 
The  raising  oi  a  trust /r^  tanto  seems  Vining,  30  Me.  121;  s.  c,  50  Am.  Dec. 
not  to  have  been  doubted  in  this  case,  617,  Tenney,  J.,  said:  *'No  case  has 
the  whole  contention  being  Statute  of  been  found  where  a  resulting  trust  has 
Limitations.  In  Pierce  v.  Pierce,  7  B.  been  Meld  to  arise  upon  payment  made 
Mon.  (Ky.)  433,  the  amounts  were  in  common  by  the  one  asserting  his 
$1,000  and  $492.50,  and  a  resulting  trust  claim  and  the  grantee  in  the  deed, 
was  raised  on  those  proportions,  wherein  the  grantor  acknowledges  the 
In  Chadwick  v.  Felt,  35  Pa.  St.  receipt  of  the  consideration  from  him 
305,  the  amounts  paid  were  $75  alone  when  the  amount  belonging  to 
and  $425;  and  in  Parker  v.  Cook,  one  and  the  other  is  uncertain  and 
60  Tex.  Ill,  land  was  given  in  unknown  even  to  those  who  make  the 
part  payment  in  exchange  for  a  larger  payments;  and  no  satisfactory  evidence 
tract  of  land,  and  title  was  taken  in  is  offered  exhibiting  the  portion  which 
the  name  of  a  person  other  than  the  was  really  the  property  of  each,  the 
owner  of  the  first  mentioned  tract.  It  trust  springs  from  a  presumption  of 
was  keid  that  the  exchange  created  a  law,  because  the  alleged  cestui  que 
resulting  trust  in  favor  of  the  owner  of  trust  has  paid  the  money.  Such  pre- 
the  first  mentioned  tract  of  land  in  sumption  must  be  attended  with  no  un- 
proportion  to  the  value  which  the  land  certainty.  The  foundation  is  the  pay- 
thus  exchanged  sustained  to  the  value  ment  and  this  must  be  clearly  estab- 
of  the  whole  of  the  land  for  which  it  lished." 
was  exchanged.  The  next  case  is  Buck  v.  Swazey,  35 

Moreover  the  courts  have  been  very  Me.  41.       In  that  case  the  value  of  the 

liberal  in  deciding  what  constitutes  such  land  was  $1,025.(0,  the  plaintiff  advanc - 

a  definite  a//^«f<»/ part  or  interest.   Thus  ing  one-sixth  of  the  purchase  money; 

besides  the  usual  aliquot  parts  the  fol-  and  afterwards,  in  order  to  make  cash 

lowing  have  been  Ar^  to  raise  resulting  payment,   a   further  sum   of  $so.     He 

trusts  fro  tanto :    three-sevenths  and  claimed  the  resulting  trust  in  the  land 

four-sevenths,  Clark  v.  Clark,  43  Vt.  to  the  extent  of  one-sixth  of  its  value, 

685;    five-eighths     and    three -eighths,  and   in   addition   to  the  extent  of  one 

Rhea  V.  Tucker,  56  Ala,  450;   twelve-  hundred     two-thousand-and- fifty-firsts 

twenty -fifths,  Latham  v.  Henderson,  47  {^f^)-      The    court    decreed    a    trust 

111.  185;  one-fortieth,  Botsford  v.  Burr,  in  the  land  in  his  favor  in  both  of  these 

2  Johns.  Ch.  (N.  Y.)  40c;  one    hundred  proportions.     In  Kelley  t'.Jenness,  50 

two  -  thousand  -  and  -  fifty  •  firsts  i^ffi),  Me.  455,  the  general  doctrine  was  laid 

Buck  V.  Swazey,  35  Me.  41.  down  that  part  payment  raised  a  trust 

In   Crawford   v.   Manson   land  was  pro  tanto.     As  the  whole  transaction 

purchased  for  $1,500.    The  daughter  of  was   very    much   involved  the    matter 

the  purchaser  alleged  that  $1,700  of  the  was  referred  to  a  commissioner  to  ascer- 

purchase  money  was  paid  by  her.    The  tain   the  exact  amount.     In   Dudley  v. 

court      keld     that       if      that       sum  Bachelder,    53     Me.     403,     the    court 

was  so  paid  by  her,  she  was  entitled  to  declared  that  the  payment  must  be  of 

become  a  tenant  in  common  with  her  an  aliquot  part;  but  as  the  case  was  one 

father,  she  holding  seventeen    thirty-  where  the  whole  of  the  purchase  money 

fifths  and  he  eighteen  thirty -fifths,  or  had  been  paid  the  statement  was  a  mere 

to  leave  him  sole  owner  and  recover  of  obiter  dictum.    Of  the  cases  which  are 

him  $1,700  with  a  lien  (by  decree)  upon  relied    upon    as   authority   (Baker    v. 

the  premises  for  its  payment.    (Georgia,  Vining,  30  Me.  121;   and  McGowan  v. 

Nov.  Jist  1888),  8  S.  E.  Rep.  54.  McGowan,  14  Gray  (Mass.)   114)  the 

Wlien  Rule  m  to  Aliiinot  Part  com-  former  does  not  support  the  doctrine. 

pUod  WIUl — When  the  first  payment  is  Ohio.— -The  doctrine  in   the    text  is 

in    full  satisfaction  of  one  instalment  laid  down  in   Reynolds  v.   Morris,  17 

under  the  contract  of  purchase,  and  the  Ohio   St.   510.    But  in   that   case  the 

vendor  is  ready  to  make  the  deed  to  the  facts  were  that  the  defendant  agreed  in 

person  entitled,  the  rule  in  relation  to  writing  to  collect  a   note  endorsed  to 

aliquot  payments  is  sufiiciently  com-  him   for  the  endorser,  and  received   in 
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Where  Amounts  Paid  Are  Uncertain. — In  some  cases  it  has  been 
held  that  where  the  amounts  paid  were  uncertain  they  would  be 
presumed  by  the  court  to  be  equal.* 

&  Advancements. — The  presumption  that  the  person  who  pays 
the  purchase  money  of  an  estate,  the  title  to  which  is  taken  in 
the  name  of  a  stranger,  intended  some  benefit  to  himself  does 
not  arise  when  the  purchaser  takes  the  conveyance  in  the  name  of 
some  person  for  whom  he  is  under  any  legal  or  moral  obligation 
to  provide  ;*  as  in  the  case  of  a  father  taking  title  in  the  name  of 
a  child,* 

pajrment  of  the  note  and  another  debt  per  v.  Burton,  i8  Ohio  418;  Lawrence 

a  tract  of  land,  and  expenses  of  uncer-  v.  Lawrence,  I4  0reg.  77;  Shepherd  v. 

tain  amount  were  incurred  in  making  White,  10  Tex.  72;  Eastham  v.  Round- 

the    collection,    and  the  case    was  de-  tree.  56  Tex.  no;  Lorentz   v.  Lorentz, 

cided  on  the  ground  that  "the  amount  14   W.  Va.  809;  Dudley  i'.  Bos  worth, 

•due   the  endorser    was   so    uncertain"  10  Humph.  (Tenn.)  9;  fames  v.  James, 

that  a  trust  as  to  the  land  could  not  be  41   Ark.  301;  McGinnis  v.  Edgell,  39 

'enforced.  Iowa  419;  Read  v.  Huff,  40  N.  J.  Eq. 

1.  Shoemaker  v.  Smith,  11  Humph.  229;  Harden  v.  Darwin,  66  Ala.  55; 
(Tenn.)  81;  Edwards  v.  Edwards,  39  Buren  r.  Buren,  79  Mo.  538;  Partridge 
Pa.  St.  369;  Letcher  v.  Letcher,  4  J.  J.  v.  Havens,  10  Paige  (N.  Y.)  618;  Shaw 
Marsh. (Ky.)  C90.  v.  Read,  47  Pa.  St.  96. 

2.  Bispham  6  Eq.  (4th  ed.)  125;  Perry         Accordingly   it   has  been   held  that 
on   Trusts  (3rd  ed.),  161;  2    Pomeroy  s    when  a  father  has  purchased  a  tract  of 

Kx.  Jur.  611,  f  1039;  Lewin  on  Trusts,  land   in  the  name  of  his  son  under  a 

'*i70,  *I77;  2    Storjr*s   Eq.    Jur.    (13th  written  contract  requiring  the  vendor 

Kid.)     538,   §    1202,   el    3eq,\    Miller    x>.  on  payment  of  the  purchase  money  to 

Blose,  30  Gratt.    (Va.)    744;  Dyer  v.  convey  the  land  to  the  son,  the  latter 


Dyer,  2  Cox  92;  s.  c,  i   Ldg.  Cas.  Eq.     may  bring  a  bill  in  equity  to  compel  a 
White   &   Tudor,  4th  Am.  ed.)    314,    conveyance  of  the  land  to  him, 
1.3;  Insurance  Co.  v.  Deal,  18  Md.  20;     entz  t'.  Lorentz,  14  W.  Va.  809. 


'(White   &   Tudor,  4th  Am.  ed.)    314,    conveyance  of  the  land  to  him.     Lor- 

343;  Insurance  Co.  v.  Deal,  18  Md.  26;     entz  t'.  Lorentz,  14  W.  Va.  809. 

Russ  V.  Mebius,  16  Cal.  350;  Miller  f.        But  in  Neale  v.  Ilagthrop,  3  Bland 


Stokely,   50  Ohio   St.    194;  Taylor  v.  (Md.)    551,  it  was   said   that,  where   a 

James,  4  Des.  (S.  Car.)  i;  JacKson  v.  father  had  conveyed  to  his  son  all  his 

Jackson,  91  U.  S.  122;  Cotton  r.  Wood,  real  estate  on  condition  that   the  son 

25  Iowa  43.  Mould   pay  certain  debts   due  'by   the 

3.  The  leading  case  is  Dyer  z\  Dyer,  father,  there  was  so  far  a  resulting  trust 

2  Cox  92;  s.  c,  I  Ldg.  Cas.  Eq.  (4th  Am.  in  favor  of  the  father  as  to  require  the 

ed.)  314.     In  that  case  copyhold  prem-  son   to  show   that   he   had   paid   such 

ises  had  been  granted  to  Simon  Dyer,  debts,  and  to  give  the   administrator  of 

his  wife    and  son   William,  to  take  in  the  father  the  right  to  an  account, 

-succession    for    their     lives     and    the  And  where  a  son  was  entrusted  with 

longest  liver  of  them.        The    entire  money  to  buy  land  for   his  father,  and 

purchase  money  had  been  paid  by  the  without  the   knowledge   of  the    latter 

father.    The   wife  died,  and   then  the  took   title  in   his  own   name,  and   the 

husband,  having  by   will    devised   the  father  occupied    the   land   as  his  resi- 

property  to  a  younger  son.     The  latter  dence,  there  was  a  resulting  trust  in  his 

filed  a  bill  against  his  brother  William,  favor,  which  was  held  to  prevail  over  a 

and   it  was  held  that  the  latter  could  mortgage  made  by  the  son.     Taylor  v. 

not  be  treated  as  a  trustee  of  the  legal  es-  Moseley,  57  Miss.  544. 

tate  for  the  benefit  of  his  father *s  devi-  Pasrment  of  Part  of  Purchase  Money. — 

see,  but   that  he   took  beneficially  by  Where  a  father  pays  a  large  proportion 

way  of  advancement,  and  the  bill  was  of  purchase   money   for  an  estate,  and 

dismissed.  his  son,  paying  the  smaller  part,  takes  a 

The  rule  in  this  case  has  been  fol-  deed   thereof,  the   presumption   is  that 

lowed   in  the   United   States.     Russ  v.  the  father  intended  an  advancement  to 

Mebius,   16  Cal.   350;  Gee  v.  Gee,  32  the  son.  Shepherd  r.  White,  1 1  Tex.  346. 

Miss.  190;  Taylor  i'.  Moseley,  57   Miss.  It  applies  where  the  son  is  a  minor. 

C44;  Page  T*.  Page,  8  N.  H.187;  Trem-  Proseus   v.  Mclntvre,  5    Barb.  (N.  Y.) 
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or  a  husband  in  the  name  of  a  wife.^      In  this  case   the  pre- 
sumption   is,  prima   facie,  that  the   purchase   and   conveyance 

424;    Demaree    x*,   Driskili,  3   Blackf.  follows:     "As   I   understand,  the  Lord 

(Ind.)  115.  Chancellor  decreed  that  the  son  took 

Or  an  idiot.     Cartwright  v.  Wise,  14  for  his  own   benefit   and  not  in  trust'* 

111.  417.  There  is  a  dictum  to  the  same  effect  in 

Or  where  title  is  taken  in  the  name  Kilpin  v,  Kilpin,  i  M.  &  K.  (Eng.  Ch.) 

of  a  daughter.    Butler    v.   Insurance  520,  542;  and  Beckford  v.  Beckford  is 

Co.,  14  Ala.  777;   Hatton  v.  Landman,  cited  as  an  authority  on   the   point  in 

28  Ala.  127;    Fleming  v,   Donahoc,  5  Soar  v.  Foster,  4  K.  &  J.  (Eng.  Ch.) 

Ohio  255;  Wheeler  v.  Kidder,  105  Pa.  152,  160. 

St.  270;  Eastham  v.  Roundtree,  56  Tex.  In  Kimmel  i*,  McRight,  2  Pa.  St.  38, 

no.  land  was  purchased  by  a  father  in  the 

Secus  where  the  manifest  intention  name  of  his   natural  child,  at  a  time 

of  the  parties  was  otherwise.    Jackson  when  the  father  was  deeply  indebted. 

V.  Matsdorf,  11  Johns.  (N.  Y.)  91.  Subsequently  the  property  was  sold  at 

Or  where  it  is  taken  in  the  name  of  a  sheriffs  sale  as  the  property  of  the 
several  children.  Stanley  v,  Brannon,  the  father  who  lived  on  it  with  his  son. 
6  Blackf.  (Ind.)  193;  Partridge  t'.  The  father  set  up  as  a  defence  that  the 
Havens,  10  Paige  Ch.  (N.  Y.)  678;  property  belonged  to  his  son,  the  pur- 
Douglas  V.  Price,  4  Rich.  Eq.  (S.  Car.)  chase  of  it  in  the  name  of  the  latter 
322.  constituting    an     advancement.      The 

Or  in  the  name  of  a  father  and  his  court  held  that  as  the  transaction  vras 

son  jointly.     Thompson  t'.  Thompson,  in  fraud  of  creditors,  it  would  be  con* 

X  Yerg.  (Tenn.)  97.  sidered  that  the  son  held  the  title  on  a 

Or  in  the  joint  names  of  a  son  and  a  resulting  trust  in  favor  of  the  father, 

stranger.     Lamplugh  t\  Lamplugh,   1  But  the  implication  is  clear  that  had 

P.  Wms.  (Eng.  Ch.)  III.     See  i  Perry  the    transaction   been   clear  of   fraud, 

on  Trusts  (3rd  ed.)  163.  it  would  have  been  construed  as  an  ad- 

Or  in     the     name  of    an    adopted  vancement.     See  further  Wait  v.  Dav, 

daughter.      Astreen   r.     Flanagen,    3  4  Denio  (N. Y.)  439;  Anon.,  i  Wall.  Jr. 

Edw.  Ch.  (N.  Y.)  279.  (U.  S.  C.  C.)  107. 

PnrolUMa  Ikf  Sob  la  llama  of  Father.  But  it  has  been  decided  that  the  rule 

— But  the  converse  of  the  rule  is  not  4ioes  not  extend  to  the  case  of  an  ille- 

true,  and  if  the  money  be  advanced  by  gitimate  child   of   a    legitimate  child, 

the  son,  and  title  taken  in  the  name  of  Tucker  v.  Burrow,  2  Hem.  &  M.  (Eng. 

the  father,  the  relation  of  the  parties  will  .Ch.)  C15. 

not  defeat  the  resulting  trust.     Howell  1.   Harden  r.    Darwin,  66   Ala.  55; 

V.  Howell,  15  N.J.  Eq.  75;  Johnson  v,  Milner  v.  Freeman,  40  Ark.62;  Thpmas 

Anderson,  7    Baxt.   (Tenn.)   251.     In  r.  Chicago,   55   III.  403;    Maxwell  v, 

the  latter  case.   A,  being  a  minor,  con-  Maxwell,   109  111.  588;   Lochenour  v, 

tracted  with  B  for  a  tract  of  land,  but  Lochenour,    61    Ind.    C95;    Cotton  v, 

on   account  of  the  minority  of  A,  B  Wood,  25  Iowa  43;  Sprtng  v,  Hight,  22 

was  unwilling  to  make  a  contract  with  Me.  408;  Stevens  v.  Stevens,  70  Me.  9a; 

him,  and   it    was    accordingly   agreed  Lane  v.  Lane  (Me.,  Nov.  19,  1888),  16 

that  C,  the  father  of  A,  should  become  Alt.  Rep.  ^23;  Insurance  Co.  v.  Deal, 

the   contracting    party   instead  of  A.  iS   Md.  26;   Groff  v,  Rohrer,  35   Md. 

The  land  was  accordingly  conveyed  to  327;    Whitten    v,    Whitten,    3    Cush. 

C,  but   A   paid  the  purchase  money.  (Mass.)   X91;  Johnson   v.  Johnson,   16 

The  facts  were  i^/</ to  make  out  a   re-  Minn.   ^12;   Fatheree  f.   Fletcher,    31 

suiting  trust  in  favor  of  A.  Miss.  2^5;  Gilliland  v.  Gilliland  (Mo., 

mogltliBato  Ohlldroa.— It  seems  to  be  Dec.  20,  1888),  10  S.  W.  Rep.  139;  Gray 
well  established  that  the  doctrine  of  v.  Gray,  13  Neb.  453;  Bartlett  v,  Bart- 
advancements  is  applicable  where  the  lett,  13  Neb.  456;  l5ickin8on  v,  Davis, 
purchase  b  made  in  the  name  of  an  43  N.  H.647;  Hill  r.  Bank,  45  N.  H. 
illegitimate  child.  Beckford  v.  Beck-  300;  Belford  v.  Crane,  16  N.J.  £q.  265; 
ford,  Loft*s  Rep.  490.  The  case  is  im-  Wilton  v,  Devlne,  20  Barb.  (N.  Y.)  9; 
perfectly  reported.  The  facts  are  set  Guthrie  v.  Gardner,  19  Wend.  (N.  Y.) 
forth  showing  a  purchase  by  a  father  414;  Jencks  r.  Alexander,  11  Paige  Ch. 
in  the  name  of  an  illegitimate  child,  (N.  i .)  619;  Garfield  r.  Hatmaker,  15 
and  the  decision  is  given  in  a  note  as  N.  Y.  475;   Earncst^s  Appeal,  to6  Pa. 
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"St.  310;  Wallace  v.  Bowen»  28  Vt.  638;  the  wife,  the  presumption  of  advance- 
Bennett  V.  Camp,  54  Vt.  36;  Jackson  v.  ment  does  not  arise.  Higgins  v.  John- 
Jackson,  91  U.  S.  122.  son,  20  Tex.  389;  Cooke  v.  Brand,  27 

Compare  Pembroke  v,   Allenstown,  Tex.  457.     Compare  Peck  v.  Brumma- 

21  N.  H.  107;  Tebbetts  v.  Tilton,  31  N,  gjm,3i    Cal.  447;   Smith  v,  Boquet,27 

H.   273;    Whitestone   v.  Constable,  14  Tex.  507. 

Johns.  (N.  Y.)  469;  Parish  v.  Rhodes,  So  where  land  is  bought  with  a  mixed 

Wright  (Ohio)  339,  where  a  purchase  fund   belonging  in   part  to  a  husband 

by  a  husband  in  the  name  of  his  wife  and  in  part  to  his  wife,  and  title  is  taken 

wsiskeld  to  raise  a  trust  in  his  favor.  in  the  wife^s  name  upon  her  agreement 

And   this  presumption   arises,  even  to  convey  to  the  husband  at  his  request, 

though  it  was  expressly  understood  at  there  is  a  resulting  trust  in  favor  of  the 

the   time  of  the  transaction    that  the  husband.     Harden   v.  Darwin,  66  Ala. 

conveyance  is  taken  for  the  sole  pur-  55. 

pose  of  providing  a  home  for  the  wife.  And  a  purchase  by  a  wife,  with  mon- 

and,  in  case  he    should   survive   her,  ey    borrowed    on   her  own  credit,  of 

the  title  should  vest  in  him  and   not  land  mortgaged   by  her  husband,  after 

descend  to  her  heirs,  no  instrument  in  foreclosure    and   tne  expiration  of  the 

writing  having  been  executed  to  declare  time    for  redemption,  will   not  raise  a 

the  trust.  Johnson  v.  Johnson,  16  Minn,  trust  in  favor  of  the  husband.    Baker 

512.  V.  Baker,  22  Minn.  262. 

In  Jackson  v,  Jackson,  91  U.  S.  123,  So  where  the  deed  for  land  articled 
land  in  the  District  of  Columbia  was  for  in  the  name  of  husband  and  wife 
purchased  by  a  wife  with  money  partly  was,  by  her  direction,  made  in  his  name, 
coming  to  her  from  the  estate  of  her  and  he  paid  the  purchase  money,  the 
father,  and  partly  with  her  earnings  presumption  is  that  he  paid  it  for  him- 
subsequent  to  her  marriage.  The  self.  Kline*s  Appeal,  39  Pa.  St.  463. 
husband  attempted  to  set  up  a  resulting  And  where  the  wife,  against  the  will 
trust  in  the  land,  on  the  ground  that  of  her  husband  and  without  his  knowl- 
the  money  with  which  it  was  purchased  edge,  took  title  to  an  estate  for  which 
belonged,  at  the  time  it  was  purchased,  her  husband  paid,  it  was  Ae/d  to  raise  a 
absolutely  to  him,  the  common  law  resulting  trust  in  his  favor.  Gogherty 
rights  of  the  husband  over  his  wife's  v.  Bennett,  37  N.  J.  £q.  87. 
property  not  having  at  that  time  And  similarly  where  the  wife  re- 
been  altered  in  the  District  of  Colum-  ceived  from  her  husband  money  to  be 
bia.  The  court,  while  granting  this  invested  in  real  property,  under  an 
contention,  were  yet  of  the  opinion  agreement  between  them  that  the  title 
that  the  transaction  constituted  an  ad-  was  to  be  taken  in  his  name  alone,  and 
vancement  for  the  wife.                         •  instead  took  title  in  their  joint  names. 

Therefore,  where  a  wife,  acting  under  a  trust  resulted  in  favor  of  the  husband, 

a  power  of  attorney  from  her  husband,  Higgins  v.  Higgins,  14   Abb.  N.  C.  (N. 

to  collect  all   money  and  property  due  Y.)  13. 

him  for  her  own  use,  purchased   land  Legal  Wife. — But  it  seems  that  she 

with  the  money  so  received,  and  took  must  be  his  legal  wife.     Soar  v.  Foster, 

the  conveyance  to  herself,  it  was  ke/d  4  Kay  &  Johnson  (Eng.  Ch.)  152,  where 

that  no  trust  arose  in  favor  of  the  hus-  Harris,  having    married    his    deceased 

band.    Whitten  v,  Whitten,   3  Cush.  wife's  sister,  purchased    stock    in  the 

(Mass.)  191.  joint  names  of  himself   and  "his  said 

And  one  who,  having  acquired  an  wife  Rachel."  It  was  Aeld  that  the 
equitable  title  to  real  estate,  acquiesces  transaction  could  not  be  an  advance- 
in  the  same  being  held  to  his  wife  by  ment,  since  the  woman  was  legally  only 
the  person  holding  the  legal  title,  will  his  mistress;  Wood,  V.  C,  saymg,  p. 
be  presumed  to  have  intended  the  same  161 :  "Then  how  does  the  inference 
as  an  advancement  to  his  wife,  and  to  arise  that  the  purchase  was  intended  as  a 
create  no  trust.  Gray  v.  Gray,  13  Neb.  provision  for  the  defendant?  Not  upon 
453;  Bartlett  v.  Bartfett,  13  Neb.  456.  the  ground  of  his  being  under  a  moral 
So  where  the  purchase  is  made  in  the  obligation  to  provide  for  the  defendant, 
joint  names  of  the  husband  and  wife,  for  that  argument  would  be  equally  ap- 
Dummer  v.  Pitcher,  2  M.  Ac  K.  (Eng.  plicable,  if,  instead  of  an  invalid  mar- 
Ch.)  262.   ^^  riage  of  this  description,  the  case  had 

Wliere  a  TmBtWiU  Arlae. — But  where  been  one  of  bigamy  by  a  person  repre- 

land    is    purchased    with    community  senting  himself  to    be  unmarried.     In 

oroperty  and  title  taken  in  the  name  of  such  a  case  there  would  be  a  clear  moral 
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were  intended  to  be  an  advancement  for  the  benefit  of  the  nomi- 
nal purchaser.* 

(i)  Extent  of  the  Doctrine— (a)  To  Persons, — The  doctrine 
extends  to  purchases  by  a  father  in  the  name  of  his  son  and  a 
stranger,*  or  by  a  husband  in  the  name  of  his  wife  and  a  stran- 
ger.'  In  these  cases  the  moiety  to  the  son  or  wife  will  be  an  ad- 
vancement, but  the  moiety  in  the  name  of  the  stranger  will  be 
presumed  to  be  in  trust  for  the  actual  purchaser.^ 

The  doctrine  of  advancements  has  further  been  extended  to  the 
case  of  a  mother  purchasing  real  property  in  the  name  of  a  son  or 
daughter;^  to  a  purchase  by  a  father  in  the  name  of  his  son-in- 

duty  incumbent  upon  the  person  sup-  4.   See  cases  cited  in  .two  preceding 

posed  to  provide  for  a  woman  whom  he  notes. 

had  so  grossly  deceived.  The  same  6.  A  distinction  has  been  made  be- 
argument  would  apply  to  a  case  of  mere  tween  the  case  of  a  father  purchasing  in 
cohabitation  without  any  iorm  of  mar-  the  name  of  his  child  and  the  case  of  a 
riage  whatever.  Any  moralist  would  mother  purchasing  in  the  name  of  her 
say  that  a  man  was  bound  to  make  pro-  child,  on  the  ground  as  stated  by  J  En- 
visions for  the  woman  with  whom  he  sel,  M.  R.,  in  Bennet  r.  Bennet,  L.  R., 
had  so  cohabited.  But  it  would  be  im-  loCh.  Div.  47S,  that  ^'there  is  no  legal 
possible  for  this  court  to  holdy  if  in  moral  obligation — no  obligation  ac- 
either  of  the  cases  supposed  an  invest-  cording  to  the  rules  of  equity — on  a 
ment  had  been  made  by  the  man,  in  the  mother  to  provide  for  her  child."  And 
names  of  himself  and.  the  woman,  that  the  weight  of  authority  in  England  is 
upon  the  mere  ground  of  his  being  un-  against  treating  such  a  purchase  by  a 
der  such  moral  obligation,  the  purchase  mother  as  an  advancement, 
could  be  presumed  to  have  been  in-  /»  ri»dc  Vivi^e,  2  DeG,  J,  &  Sm.  17, 
tended  by  him  as  a  provision  or  ad-  was  a  petition  by  a  daughter  asking  a 
vancement."  transfer  to  herself,  as   executrix   of  her 

TnutM  of  Wlf«. — Of  course  the  rule  mother,  of  certain  stock  for  which  the 

applies    where    a    husband    purchases  mother  had   paid,  and  which  stood   in 

property  and  has    it  conveyed  to  his  the  name  of  the  petitioner  and  of  her 

wife's  trustee.  Alexander  v.  Warrance,  brother,  who  was  a  lunatic.    The  court 

17  Mo.  22S.  ordered  the  transfer,  on  the  ground  that 

PoTCbaM   with    Property  of   Wifo—  there  was  no   presumption   of  an  ad- 

Tltle  laHniband. — Where  the  husband  vancemcnt  to  the  two  children,  and  the 

purchases  land  with  the  separate  prop-  stock  therefore  belonged  to  the   estate 

erty  of  his  wife,  which  he  holds  as  her  of  the  mother.     It  appeared,   however, 

trustee,  taking  title  to  himself,  a  trust  that  the  mother,  at  the  time  of  the  pur- 

wtil  result  in  her  favor.  Derry  r.  Derry,  chase,was  living  apart   from   her  hus- 

74   Ind.  560;    RadclifT  t;.   Radford,  96  band,  and  that  the  petitioner  alleged  that 

Ind.  482;    Loften  r.   Witboard,  92  III.  the  object  of  taking  title  in   the   names 

461;  Walker  v.  Elledge,    65    Ala.  51.  of  the  son  and  daughter  was  the  securing 

But  no  such  trust  will  arise   unless  the  of  the  funds  from  the  control  of  the 

money  paid  for  the  land  shall  have  come  husband. 

into    his    possession   as    such    trustee.  This  case  was  followed  in  Bennet  v, 

Waldron    v.    Saunders,  85    Ind.    270;  Bennet,  L,  R.,  10  Ch,  Div.  474,  where  a 

Moddrell  v.  Riddle,  82    Mo.  31.     See  widowed  mother  had  borrowed  a  large 

infra,  VI.,  i,  p.  44,  note  4.  sum  of  money  for  her  son's  benefit.  The 

PnroliaM  Iqr  Wtfo  in  llamo  of  HubaiUL  facts  of  the  case  show  dearly,  however, 

— In  this  case  the  trust  may  be  proved,  that  a  loan   and   not  an   advancement 

McGovern  v.  Knox,  21  Ohio  St.  547,  552.  was  intended. 

1.  Sufra,  p.  18,  notes  2  and  3;  p.  19,  Compare   Say  re  v.  Hughes,  L.  R.,  5 

note  I.  Eq.  376.     In    this    case    the    evidence 

9.    Lamplugh    z*.    Lamplugh,   i    P.  showed  that  the  daughter  who  claimed 

Wms.  (Eng.  Ch.)  111.  the  advancement  was  an   invalid  who 

8.   Kingdon  V.  Bridges, 2  Vern.(Eng.  had   always  resided  with   her  mother, 

Ch.)  67;  Back  f'.  Andrews,  2  Vern.  120.  and  that  tiie  mother  had  declared  her 
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law;^  by  a  grandfather  in  the  name  of  a  grandchild  ;*  by  an  uncle 
in  the  name  of  his  nephew  ;^  by  a  husband  in  the  name  of  his 
wife's  nephew  ;*  or  niece,*  and,  generally,  by  anyone  who  stands 
in  loco  parentis  to  the  person  in  whose  name  he  purchases.® 

The  rule  does  not  apply  to  the  case  of  a  brother  or  sister  who 
purchases  property  in  the  name  of  another  brother  or  sister,''  un- 
less the  purchaser  stands  in  loco  parentis  to  the  one  in  whose 
name  title  is  taken.* 

{b)  To  property — Extends  to  Personal  Property. — The  doctrine 
of  advancements  extends  to  personal  property  as  well  as  to  real.^ 

intention   of  providing  for  her.     The  of  the  amount  of  the   purchase  mone}', 

purchase  of  stock  in  the  joint  namts  of  she  having  paid  the  other  one-third,  al- 

the  mother  and 'daughter  was  held  to  be  though  these   notes  were   subsequently 

an  advancement  for  the  latter.  paid  by  the  mother. 

Possibly  these  cases  may  be   recon-  1.  Baker  v.  Leathers,  3  Ind.  (i  Port.) 

ciled  by  inquiring  into  the  intention  of  558;  James  v.  James,  41  Ark.  301;  Mil- 

the  parties  in  each  case.  ler  v.  Blose,  30  Gratt.  (Va.)   744,   752. 

And  see  Batstone  v.  Salter,  L.  R.,  10  So  a  deed  of  conveyance  to  a  son-m- 

Ch.  App.  431,  where  a  transfer  of  stock  law,  in   consideration   of  his  marriage 

by  a  mother  into   the  joint  names  of  and  "natural  love  and  affection"  of  the 

herself,  her  daughter  and   her  son-in-  grantor    for    his     daughter    and     the 

law,  was  held  to  be  an  advancement,  grantee,  is  an  advancement  to  the  son- 

and  where   the  daughter  having  died  in-law,  and  not  in  trust  for  the  daugh- 

before  the  mother,  and   the  son-in-law  ter.    Thompson  r.  Thompson,  18  Ohio 

having  survived  both  of  them,  the  latter  St.  73.     And  Batstone  v.  Salter,  L.  R., 

took,  as  an  advancement,  on  the  ground  10  Ch.  App.  431,  where  a  purchase  bv 

that  it  would  have  been  good  as  an  ad-  a  mother  in  the  joint  names  of  herself, 

vancement  to  the  daughter,  and   as  the  her  daughter  and   son-in-law  was   kefd 

character  of  the   transaction   was  im-  to  be  an  advancement.     Supra ^  p.  18, 

pressed  upon  it  at  the  time  of  its  incep-  note  3. 

tion,  this  character  was  not  changed  by  2.  Ebrand  v.  Dancer,  2  Ch.  Ca.  26; 
the  subsequent  death  of  the  daughter  s.  c,  i  Coll.  (Eng.  Ch.)  265* n.  Corn- 
in  her  mother's  lifetime,'  and  conse-  fare  Lloyd  v.  Read,  1  P.  Wms.  (Eng. 
quently  the  property  went  to  the  son-in-  Ch.)  607.  But  the  rule  seems  to  have 
law  by  virtue  of  his  rights  as  husband,  no  application  if  the  grandchild  be  ille- 

In  the  United  States^  the   cases  are  gitimate.     Tucker  v.  Burrow,   2   Hem. 

uniform  in  treating  such  a  purchase  by  a  Si  M.  51c. 

mother  as  / r* ma  ?«ciV  an  advancement.  S.  Jackson  v.  Feller,  2  Wend.  (N.Y.) 

Murphy   v,   Nathans,  46   Pa.   St.  508,  465. 

where  a  mother  negotiated  for  the  pur-  4.  Currant  v.  Jago,  i  Coll.  (Eng.Ch.) 

chase  of  land,  paid  the  purchase  money,  261 . 

and  directed  the  deed  to  be  made  to  her  5.  Robert's  Appeal,  85  Pa.  St.  84. 

married  daughter.  6.   Tucker  v.  Burrow,  2    Hem.  &  M. 

And  in  Flynt  v.  Hubbard,   57   Miss.  (Eng.   Ch.)   515;  Robert's   Appeal,  85 

471,  a  mother  entrusted   money  to   her  Pa.  St.  84;  Jackson  v.  Feller,  2    Wend, 

son  to  complete  a  purchase  of  land  for  (N.  Y.)  465;  Miller  v.  Blose,  30  Gratt. 

her.     The  son  took  the  title  in  his  own  (Va.)  744;  Higdon  v.  Higdon,  57  Miss, 

name  and  then;  with  the  consent  of  his  264;  Jackson   r.  Jackson,  91  U.  S.  122. 

mother,  exchanged   the  land   so  pur-  7.   Field  v.  Lonsdale,  13  Beav.  (Eng. 

chased  for  other  land.     It  was  held  that  Ch.)  78;  Maddison  v.  Andrew,  i    Ves. 

he  took  the  latter  land   as   trustee   for  Jr.  (Eng.  Ch.)  57;    Forrest  v.   Forrest, 

her  benefit.  34  L.  J.   Ch.    (Eng.)   ^28;    Edwards  v. 

So,  in  Boozer  v.  Teague  (S.  C,  Oct.  Edwards,  39  Pa.  St.  309,  377;  Smitheal 

10,  1887),  3  S.  E.  Rep.  551,  no  resulting  v.  Gray,  i  Humph.  (Tenn.)  491;    s.  c, 

trust  arose  in  favor  of  a  mother  who  34  Am.   Dec.  664;  Keaton  v.  Cobb,  i 

gave  her  son   an  absolute  deed   to  a  Dev.  Eq.  (N.  Car.)  439. 

tract  of  land,  on  the   parol   promise   of  8.    Higdon  v.  Higdon,  57  Miss.  264. 

the  latter  to  pay  two   notes  which   she  9.   Stock. — Dummer  r.  Pitcher,  2  M. 

had  given  to  the  vendor  for  two-thirds  &  K.  (Eng.  Ch.)  262;  Butler  xk  Ins,  Co., 
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(2)  Transaction  Will  Not  be  Construed  as  Advance- 
MENT  IF  in  Fraud  of  Creditors. —  If  the  deed  is  made  to 
the  grantee  in  any  of  the  foregoing  cases,  for  the  purpose    of 

defrauding  the  creditors  of  the  one  paying  the  purchase  money, 
a  trust  will  result  to  the  latter  so  as  to  make  the  property  liable 
to  his  debts.*     But  if  the  person  so  paying  the  purchase  money 

14   Ala.   777;    Hill   V.   Bank,  45  N.  H.  And  the  transaction  will  raise  such  a 

joo.  resulting  trust  even  though  the  creditors 

BlaTes. — Douglas  v.  Price,  4  Rich.  Eq.  have    nottice  of   the   trust.     Elliott  v, 

(S.   Car.)  322;     Dillard   v.   Dillard,  3  Horn,  10  Ala.  348. 

Humph.  (Tenn.)  41.  Where  land  was  purchased  with  the 

1.  See  tit  Fraud.  Spring  v,  Hight,  separate  earnings  of  the  wife  during 
16  N.J.  Ek}.  365;  Newells  v.  Morgan,  4  coverture,  and  Stle  was  taken  in  the 
Harr.  (Del.)  325;  Demaree  v.  Driskill,  name  of  the  wife,  the  husband  being 
3  Blackf.  (Ind.)  115;  Creed  v.  Lancas-  deeply  indebted  at  the  time  of  the  pur- 
ler Bank,  x  Ohio  St.  i ;  Kimmel  v.  Mc-  chase,  it  was  ke/d  to  raise  a  resulting 
Right,  2  Pa.  St.  38;  Doyle  xk  Sleeper,  trust  in  his  favor.  Belford  v.  Crane,  16 
I  Dana  (Ky.)  531;  Watson  r.  LeRow,  N.  J.  Eq.  265. 
6  Barb.  (N"[  Y.)  481,  Where  a  father,  in   the  purchase  of 

The  leading  case  is  Guthrie  r*.  Gard-  land,  pays  one-half  the  purchase  money 

ner,  19   Wend.   (N.  Y.)  414,  where  the  with   his  own    money,    intending    the 

plaintiff  below,  Ann  Gardner,  claimed  same  as  an  advancement  to  his  daugh- 

title    under  a  deed   from  one  Jewett,  ter,  and  takes  the  deed  in  the  name  of  a 

dated  1S21,  she  being  at  that  time  the  third   party   in   order    to    defraud   his 

wife  of  one  Waterman.     It  appeared  creditors,  she  cannot  claim   a   resulting 

that  the   husband  of  the  plaintiff  had  truKt  in  the  land,  though  no  party  to  her 

paid   for  the   land   with  his  own  prop-  father^s  fraud.     Eastham  v.  Roundtree, 

erty,  and  directed   the  deed  to  be  made  56  Tex.  1 10. 

to  his  wife,  and  that  at   the  time  of  the  But    in  Gowing   v.  Rich,  1    I  red.  L. 

transaction  he  was  indebted  to  Guthrie,  (N.  Car.)  553,  it  was  ke/d  that,  where 

who  afterwards  obtained  judgment  on  land  was  purchased  by  a   mother  and 

his  claim,  and  issued  execution^  thereon,  the  conveyance  taken  in  the  name  of 

The  sheriff  sold  the  land  in  question  a»  her  daughter,  who   became  personally 

the  property  of   the   husband,  Guthrie  liable  for  part  of  the  consideration  mon- 

becoming    the    purchaser,    taking    the  ey,  a  creditor  of  the  mother  could  not 

sheriffs  deed  therefor,  and  entering  into  sell  this  land  under  an  execution  at  law 

possession.      On     ejectment     brought  to  satisfy  a  judgment  against  the  mother,, 

against  him  by   Ann  Gardner,  ft  was  although  the  land  was  so  conveyed  ex- 

ieid  that  the  original  transaction,  being  prcssly  to  protect  it  from  her  debts,  but 

in   fraud   of   the  creditors  of  the  bus-  that  the  land  could  be  subjected  to  the 

band,  raised  a  resulting  trust  in  his  favor,  payment  of  her  debts  by  compelling 

So  where  the  title  was  taken  in  the  the  grantee  and  trustee  to  convey  to  the 

name  of  the  wife  "for  the   ptirpose  of  purchaser  the  legal   title.    But  before 

scaring  Captain    Hill   [a  creditor  and  that  could  be  done,  the  grantee  must  be 

partner  of  the  purchaser]  into  a  settle-  compensated   for  the   money  she  had 

ment,'"  there  was  a  trust  in  favor  of  the  paid  or  indemnified  for  the  liability  she 

husband.     Bartlett  f.  Bartlett,   13  Neb.  had  incurred. 

456.  Extent  of  Tmit. — ^The  best  view  seems 

So  where  a  stockholder  in  a   failing  to  be  that  the  trust  in  this  case   is   ere- 

bank  puts  his  property  into  the  hands  ated   only    in   favor  of  creditors  to  the 

of  his  son  to  secure  the  enjoyment  of  it  amounts    of    their  claims.    Jencks   v. 

for  himself  and  family,  and  to  protect  Alexander,   11  Paige  Ch.  (N.  Y.)  619; 

it  from  creditors  of  the  bank,  the  trans-  Proseus   v.  Mclntyre,  5  Barb.  (N.    Y.) 

action  is  fraudulent  and  void,  and  caus-  424.     In  the  latter  case,  after  .declaring 

ing  the  property  to  be   taken  in  execu-  that  where  title  is  taken  in  the  name  of 

tion  and  sold  to  the  son,  a  leased  land  to  a  son  to  defraud  creditors  of  the  father, 

be  forfeited  and  re-entered  by  the  son  in  who  paid  the  purchase  money,  the  court 

his  name,  will  not  change  the  character  say:     "But  as  between   the   father  and 

of  the   transaction.     Edington  r.  Will-  son,  and  those  claiming  under  the  father, 

iams,  Wright's  Ch.  (Ohio)  439.  the  conveyance  is  absolute,  and  will  vest 
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was  not  indebted  at  the  time,  subsequent  creditors  could  not 
defeat  the  title  or  enforce  the  trust,  unless  the  settlement  or  con- 
veyance was  so  made  for  the  purpose  of  afterwards  running  in 
debt  and  defrauding  creditors.* 

(3)  Character  Impressed  by  Original  Transaction. — 

The  character  of  such  a  conveyance  as  an  advancement  or  a 
resulting  trust  must  be  impressed  upon  it  by  the  original  trans- 
action.* 

(4)  Presumption  of  Advancement  May  be  Rebutted. — 

The  presumption  of  advancement,  being  a  mere  circumstance  of 
evidence,  may  be  rebutted  by  other  evidence  or  other  presump- 
tions tending  to  show  that  the  nominal  grantee  was  to  hold  has 
a  trustee.* 

in  the  son  the  entire  legal  and  equitable  8  Ind.    121;  Dudley   v.  Bosworth,    10 

estate."  Humph.  (Tenn.)  9. 

But  compare  Bartlett  v.  Bartlett,  13  Accordingly  where  A  purchased  real 
Neb.  456.  In  that  case  Henry  Bartlett  estate,  taking  title  in  the  name  of  his 
bought  real  estate  and  took  title  in  the  wife  "to  save  costs  and  trouble,  and  to 
name  of  his  wife,  as  he  expressed  it,  have  the  legal  title  in  his  then  wife,  in 
*^for  the  purpose  of  scaring  Captain  case  the  husband  should  die,'*  it  was  a 
Hill  [his  partner  and  creditor]  into  a  trust  in  his  favor,  and  not  an  advance- 
settlement.  Subsequently  Bartlett  paid  ment.  Cotton  t;.  Wood,  25  Iowa  43. 
Hill's  whole  claim,  and  after  the  pay-  So  where  title  was  taken  in  the  name 
ment  the  wife  died  intestate,  leaving  a  of  the  wife,  on  the  representation  of  the 
brother  and  sister  as  her  heirs  at  law.  vendor  and  the  magistrate  who  took 
Bartlett  brought  action  to  have  a  trust  the  acknowledgment,  that  the  husband 
in  the  lands  declared  in  his  favor.  But  "would  own  it  the  same  as  though  it  was 
it  was  decided  that  having  thus  placed  deeded  to  himself."  Wallace  v,  Bowen, 
his  property  for  the  purpose  of  hinder-  28  Vt.  638. 

ing  and  delaying  his  creditor,  a  court  So  where  the   money  w^as  paid   by  a 

of  equity  can  give  him  no  relief  parent,  and  a  son,  without   the  knowl- 

And  in  Elliott  t.  Horn,  10  Ala.  34S,  edge  or  consent  of  the  parent,  procured 

it  was  said  that  such  a  purchase  is  void,  the  deed  to  be  made  to  him.    Peer  v, 

both   as  to  creditors    and    subsequent  Peer,  11  N.J.  Eq.  (3  Stockt.)  432. 

purchasers  from  the  father,  though  they  So  where  property,   for  which   the 

have  notice  of  the  conveyance  to  the  son.  husband  paid,  was  deeded  to   the  wife 

See  next  succeeding  note.  See  also  tit.  under  the  impression  that  they  would 

FRAUD,andiJ»/>a,VriI.,  i;  p.  58,  note  I.  thus  acquire   a  joint  title.     Milner  v. 

1.    See  tit  Fraud.    Creed  t'.  Lancas-  Freeman,  40  Ark.  62. 

ter  Bank,  1  Ohio  St.  i;  Dillard  v.  Dill-  So  where  a  husband  bought  land  tak- 

ard,  3  Humph.  (Tenn.)  41;  I  Perry  on  ing  title  in   the  name  of  his  wife,  the 

Trusts  (3rd  ed.)«  169.  presumption  of  an  advancement  to  her 

9.  Dudley  v.  Bosworth,    10   Humph,  was  repelled  by  evidence  showing  that 

(Tenn.)    9;  s.    c,    51    Am.   Dec.  690;  he  intended  to  limit  her  interest  in   the 

Thompson     v.     Thompson,     i    Yerg.  land  to  the  term  of  her  own  life.     Far- 

(Tenn.)  97;  Howell  v.  Howell,  15  N.  J.  ley  v.  Blood,  30  N.  H.  354. 

^-  75f  77*  Bnrden  of  Proof. — The  presumption 

3.  Bispham*s  Eq.  (4th  ed.)  127;  rPer-  in  these  cases  being  in  favor  of  an   ad- 

ry  on  Tr.  (3rd  ed.)  167;  Butler  v.   M.  vancement,  the  burden  is  on  the  person 

Ins.  Co.,  14  Ala.  777;  Harden  z\  Dar-  asserting  the  trust  to  prove  his  conten- 

win,  66  Ala.  55;  Ins.  Co.   v.   Deal,    18  tion.     Stevens  t;.  Stevens,  70   Me.  92; 

Md.  26;  Guthrie  v.  Gardner,   19  Wend.  Earnest's  Appeal,  106  Pa.  St.  310;  Cot- 

(N.  Y.)  414;  Jackson   v.   Matsdorf,   ix  ton  v.  Wood,   25  Iowa  43;  Dudley  v, 

Johns.  (N.  Y.)  91;    Fleming  v.   Dona-  Bosworth,  10  Humph.  (Tenn.)  9;  Lane 

hoe,  5  Ohio  255;  Tremper  v.  Burton,  18  i'.  Lane   (Me.,  Nov.  19,  1888),    16  Atl. 

Ohio  418;  Smith  v.  Strahan,    16  Tex.  Rep.  323. 

314;  s.  c,  67  Am.  Dec.  622;  Baker  v,  Wlxat  Bvidexice  Buflicient. — Any  writ- 
Leathers,  3  Ind.  558;  Hodgson  v.  Macy,  ten   acknowledgment  by   the    grantee 
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9.  Sesnltiiig  Trusts  Vot  Within  the  Statute  of  Frand. —  From  their 
very  nature  resulting  trusts  are  not  within  the  statute  of  frauds.^ 
They  are  indeed  expressly  excepted  from  the  operation  of  that 

fitatiite  in    Encrland.*  and  in   the   followincr  states  and  territories 


n  was  not  intended     6  Conn.   285;  Ward  v,  Armstrong,  84 
is  sufficient  to  rebut    111.  151;  Elliott  v.  Armstrong,  3  Blacki: 


that  the  transaction 

as  an  advancement 

the  presumption.    Shepherd  v.  White,  (Ind.)   198;    Farringer  v,  Ramsay,  4 

10  Tex.  72.  Md.    Ch.    33;    Peabody  v,  Tarbell,   2 

So  is  uninterrupted  possession  of  the  Cush.  (Mass.)   226;  Kelly  v.  Mills,  41 

^i^^arent  claiming  title  adversely  to   the  Miss.  267;  Cloud  v,  Ivie,  28  Mo<  570; 

tSb^ed.    Peer  v.  Peer,   11   N.  J.  Eq,  (3  Shaw  i'.  Shaw,  86  Mo.  594;  Farrineton 

-Stockt.)  432.  V.  Barr,  36  N.  H.  86;  Jackson  v,  \fats- 

-    See  further  as  to  what    evidence   is  dorf,   11  Johns.   (N.  Y.)  91;  HanfF  i*. 

sufficient.  Earnest's  Appeal,  106  Pa.  St.  Howard,    3   Jo.    Eq.    (N.   Car.)    440; 

310;  Taylor  V.  Tavlor,  9  III.   (j-Gilm.)  Myers  i'.  Myers,  25  Pa.    St.  100;  San- 

303;  Slack  V.  Slaclc,  26  Miss.  287.  ford  v,  Weeden,   2  Heisk.   (Tenn.)  71; 

Wlxat  InanAetont. — But  evidence  that  Brown  v.  Brown,  77  Va.  619. 

the    husband    paid    all    the    purchase  2.    29  Charles  2,  ch.  3;  3    Stats,    at 

money,  expended  large  sums  of  money  Large  385;  Rev.  Stat.,  vol.  i,  774. 

for  improvements,    and    paid    all    the  8.  Civil   Code    Alabama     (1887),   ^ 

taxes,  is  not  sufficient  to  overcome  the  1845. 

presumption.      Maxwell    v.    Maxwell,  4.  Digest    of    Statutes     {Arkansas 

109  111.  ^88.     See  also   Lane  7^  Lane  1886),  ^  33S3. 

(Me.,   l4ov.    19,    1888),    16   Att.   Rep.  0.  General  Statutes  (C^^^rai/o,  1883), 

323.  §  1 5 16. 

Wliat  Brldanee  AdmlBilble  to  Rebut.—  6.  McClellan's       Digest      {Florida 

The    antecedent    or  contemporaneous  1881),  p.  214,  ^  2. 

declarations   of  the  purchaser,  or  cir-  7.  Code  ot  Georgia  (Lester,  ROwell 

cumstances  tending  to  show  that  it  was  &  H ill's  ed.,  1882),  ^  2316. 

the  intention  of  the  purchaner  that  the  8.  Rev.  Stat.  Idaho    (1887),  (  6008. 

grantee  should   hold   as  a  trustee,  and  9.  Rev.  Stat.  Illinois  (Cothran's  ed., 

not  beneficially  for  himself,  are  admis-  1S87),  p.  742,  (  9. 

sible  to  rebut  the  presumption  of  an  ad-  10.  Rev.  Stat.  Indiana  (Myers  &  Co's 

vancement    Milner    v.    Freeman,    40  ed.,  188S),  ^  2969. 

Ark.  62;  Butler  t;.  M.  Ins.  Co.,  14  Ala.  11.  Rev.   Code   Iowa   (Miller's    ed., 

777;  Taylor  v,  Taylor,  9  111.   (4Gilm.)  1884),  §  1934. 

303;  Persons  i*.  Persons,  25  N.  J.  Eq.  19.  Compiled  Laws  of  Aaif laj  (Das- 

250;  Seibold  v.  Christman,  75  Mo.  308.  sler*s  ed.,  1885),  §  6497. 

The  proof  which   in  such  cases  will  13.  Rev.  Stat.   Maine  (i88j;,  p.  650, 

overcome  the  presumption  of  a  gift  to  (  11. 

the  wife  must  be  of  facts  antecedent  to  14.  Public    Statutes    Massachusetts 

or  contemporaneous  with  the  purchase,  (1882),  p.  792,  (  i. 

or  else  immediately  afterwards,  so  as  to  16.  Howell's  Annotated  Statutes  ot 

be  in  fact  part  of  the  same  transaction.  Michigan  (1S82),  §  5568. 

Read  v,  Huft,  40  N.  J.  Eq.  229.  16.  Statutes  of  Minnesota  (1878),  p. 

Wliat  Xnadmlifible. — But  the  declara-  553,  $  6. 

tions  of  the  husband,  made   two  years  17.  Rev.  Code  Mississippi  (1880),  $ 

after  the  conveyance,  are  inadmissible  1296. 

to  rebut  the  presumption.     Ins.  Co.  v,  18.  Rev.   Stat.   Missouri  (1879),  f^\ 

Deal,  18  Md.  26.  251 1,  2512. 

1.  Hoxie  v.  Carr,   i  Sumn.  (U.  S.  C.  19.  Compiled  Statutes  of    Nebraska 

C.)    172,   187;  Cook  V.   Kennerly,    12  (1885).  p^,  363,  464,  (^  3,  4. 

Ala.  42;  Caple  v.  McCollum,  27  Ala.  80.  General  Laws  of  A^rw //aiM/5i<>« 

461;  Lehman  r.   Lewis,  62   Ala.  129;  (1878),  p.  ^24,  §  13. 

Bates  V.  Kelly,  80   Ala.   142;  McGuire  81.  Revision  01  New  Jersey  (1877)^ 

V.  Ramsey,  9  Ark.  518;   Dean  t/.  Dean,  p.  445,  ^  3. 
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New  York,^  Pennsylvania  *  South  Carolina,*  Utah  *  Vermont* 
and  Wisconsin.®  But  this  exception  in  these  statutes  is  merely 
declaratory  of  existing  law,  and  accordingly  in  those  States  where 
there  is  no  such  express  statutory  exception,  resulting  trusts  are 
on  the  same  footing  as  in  those  States  where  such  an  exception 
exists.'^ 

10.  Parol  Evidence  Admiwrible  to  Establiflh  or  Sebut. —  Since  result- 
ing trusts  are  based  on  the  mere  presumption*  that  the  creation 
of  a  trust  was  the  intention  of  the  parties,  and  since  they  are  not 
within  the  statute  of  frauds,*  it  is  well  settled  that  parol  evidence 
is  admissible  to  establish*® 

1.  Rev.  Stat.  A'etu  Tork  (Banks  28  N.  Y.  568;  Botsford  v.  Burr,  2^^ 
&  Bro.,  7th  ed.,  1882),  pt.  2,  ch.  i,  Johns.  Ch.  (N.  Y.)  405;  Stafford  t'^P 
tit.   2,  §  50;  vol.  3,  p.  2180.  Wheeler,  93   Pa.  St.  462;  Jackman  xT* 

2.  Purdon's  Digest,  (1883),  p.  831,  §  3.  Rtngland,    4   Watts  &  Scrg.  (Pa.)  149; 

3.  General  Statutes  of  50tf/i  Carolina  McGuire  v.  McGowen*  4  Dessaus.  (S. 
(1882),  ^4  1961,  1962.  Car.)  486;  James  v.  Fulcrod,  5 Tex.  512; 

4.  Code  of  Civil  Procedure,  §  1206.  Agricultural  Association  v.  Brewster, 
Sec  also  laws  of  1884,  p.  366.  ^i    Tex.  257;    Bank   v.   Carrington,  7 

6.  Rev.    Laws    Vermont     (1880),   ^  Leigh   (Va.)   566;  Miller  v.  Blosc,  30 

1933.  Gratt.  (Va.)  744;  Kane  v.    O'Conners, 

6.  Rev.  Stat.  Wisconsin  (1878),  ^  78  Va.  76;  Smith  r.  Batton,  12  W.  Va. 
2076.  541. 

7.  Iloxie  V.  Carr,  i  Sumn.  (U.  S.  C.  The  leading  case  is  Bojd  v.  McLean, 
C.)  172,  187;  Farringer  v.  Ramsay,  4  i  Johns.  (Ch.)  N.  Y.  582.  In  that  case 
Md.  Ch.  33.  a  bill  was  filed  praying  that  the  dcfend- 

8.  Supray  V.,  4,  and  notes.  ant  be   decreed    to    reconvey    certain 

9.  Supra^  V.,  9,  and  notes.  property  to  the  plaintiff,  on   paying  the 

10.  Iloxie  V.  Carr,  i  Sumn.  (U.S.  C.  amount  due.  It  appeared  that  the 
C.)  172,  187;  Laughlin  v.  Mitchell,  14  plaintiff  had  agreed  in  writing  with  one 
Fed.  Rep.  382;  Caple  v.  McCollum,  27  Colden,  that  he  should  convey  and  that 
Ala.  461;  Rhea  v.  Tucker,  ^  6Ala.  450;  they  should  purchase  a  lot  of  land  in 
Lee  V,  Browder,  51  Ala.  28S;  McGuire  Newburgh.  The  plaintiffs  alleged  in 
V.  Ramsey,  9  Ark.  518;  Mallagh  v.  their  bill  that  they  had  borrowed  the 
Mallagh  (Cal.  Feb.  4,  1888),  16  Pac.  money  from  McLean,  and  as  security 
Rep.  535;  affirmed  on  rehearing,  Sept.  for  its  repayment  had  the  deed  made  in 
26,  180S,  19  Pac.  Rep.  256;  Lipscomb  his  name,  and  that  the  plaintiffs  entered 
V.  Nichols,  6  Colo.  290;  Scott  v,  Tay-  into  possession.  The  defendant  abso- 
lor,  64  Ga.  506;  Corder  v.  Corder  (III.),  lutely  denied  the  loan  and  declared  that 
14  West  Rep.  120;  Elliott  r.  Armstrong,  he  had  paid  the  money  as  his  own. 
2  Blackf.  (Ind.)  198;  Irwin  v.  Ivers,  7  For  the  defendant  it  was  insisted  that, 
Ind.  308;  s.  c,  63  Am.  Dec.  421;  having  in  his  answer  absolutely  denied 
Letcher  v.  Letcher,  4  J.  J.  Marsh  (Ky.)  any  trust  or  loan,  parol  proof  of  it  was 
590,  593;  Faris  v.  Dunn,  7  Bush  (Ky.)  inadmissible,  since  the  deed  stood  in 
276;  PTPool  v.  Thomas  (Ky.,  May '3,  his  name.  Mr.  Chancellor  Kent, 
1888),  8  S.  W.  Rep.  198;  Baker  v,  after  a  careful  review  of  the  English  and 
Vining,  30  Me.  121;  Whitmore  v.  American  authorities,  decided  in  favor 
Learned.  70  Me.  276;  HoUis  v.  Hayes,  of  the  admissibility  of  the  evidence, 
I  Md.  Ch.  479;  Dryden  f.  Hanway,  31  saying  (p.  590):  "I  consider  myself 
Md.  254;  Peabody  v,  Tarbell,  2  C^ush.  bound  by  this  series  of  authorities,  and 
(Mass.)  226;  Livermore  v.  Aldrich,  5  that  the  parol  proof  taken  in  the  pres- 
Cush.  (Mass.)  431;  Shaw  v.  Shaw,  8i6  ent  case  is  to  be  received  as  compe- 
Mo.  S94;  Farrington  v.  Barr,  36  N.  H.  tent." 

86;  ^age  v.  Page,  8   N.   11.    1S7,    195;  In  McGuire  T'.Ramsey,  9  Ark.  51 8, 

Jackson  v.  Matsdorf,  11  Johns.  (N.  Y.)  Johnson,  C.J.,  said  (p.  527):  "Res'ult- 

91;  Malin  v.  Malin,  r  Wend.    (N.  Y.)  ing  trusts,  or  trusts  created  by  opera- 

62^;  Boyd  V.   McLean,    x   Johns.   Ch.  tion  of  law,  being  expressly  excluded 

(>J.  Y.)  582;  Swinburne  v.  Swinburne,  from  the  operation  of  the  statute  [of 
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or  rebut*  them;  and   this  even  contrary   to   the   consideration 

Frauds]  it  is  manifest  that  parol  evt-  rule    that    it    is    not     competent    to 

dence  is  admissible  to  establish  them,  engraft  an  express  trust  on  a  written 

The  evidence  in  such  cases  is  not  in«  deed  by  parol  proof.     Scott  v,  Taylor, 

troduced  to  establish  any  fact  inconsist-  64  Ga.  506. 

ent  with    the    leeal   operation   pf  the  But    parol    testimony   of    the    mere 

words  of  the  deed,  but  merely   to   en>  intention  of  the  parties  is  not  admissible. 

graA  a  trust  upon  the  legal  estate."  Shelby  v.  Tardy  (Ala.,  May  24,  i8SS)» 

In  Osborne  v.  Endicott,  6  Cal.  149,  it  4  So.  Rep.  276. 

was  said   that,  in  order     to  create  a  But  as  to  resulting  trusts  of  the  third 

resulting  trust,  the  facts  need  not  appear  and  fourth  class,  sec  infra^  VIII..  2. 

affirmatively  on   the   face  of  the  deed,  1.    J^kins  v.  Pye,  12  Pet.  (U.  S.) 

but    may  be  proved   by   any   note  qr  241;  Tryon  i*.  Huntoon,  67  Cal.  325; 

memorandum  in  writing  of  the  original  Livermore  i'.  Aldrich,  5  Cush.  (Mass.) 

purchase,  even   though   the  statute  of  J31;  Irvine  T^  Marshall,  7  Minn.  286; 

(raudsbe  pleaded.  rarrington  v.  Barr,  36  N.  H.  86;  Page 

The  fact  and  manner  of  paying  the  i'.  Page,  8  N.  H.  187,  195;  Botsford  v. 

purchase    money    may   be  proved   by  Burr,  2  Johns.  Ch.  (N.  Y.)  405;  Creed  r. 

parol.    DePeyster  v.  Gould,  3   Green's  L4inca6ter  Bank,  i  Ohio  St.  i. 

Ch.  (13  N.  J.  Eq.)  474,  480.  In  the  last  case  it  was  said  by  Cald- 

The    transaction    out    of    which    a  well,  J.:  '*  When  a  person  purchasen 

resulting  trust  arises  may   be   proved  property  with  his  own  funds  and  places 

by    parol,    but    the    trust   itself   must  the  title  in  the  name  of  a  stranger,  the 

rest      upon     the     acts      or    situation  legal  presumption  is  that  he  made  such 

of     the      parties      as      proved,      and  purchase  for  his  own  use,  and  that  the 

not    merely    upon  their    declarations,  property  is  held  in  trust  for  him.     .     .     . 

Foote  V.  Bryant,  47  N.  Y.  544.  This    is,    however,    a    mere    abstract 

Underwood,  J.,  said,  in  lletcher  v,  presumption  that  may  be  rebutted  by 

Letcher,  4  J.  J.   Marsh.  (Ky.),  on  p.  circumstances  or  evidence  going  to  show 

1(94:   **  Although     a    trust    cannot    be  a  different  intention,  and  each  case  has 

created     by    parol     declarations,    and  to   be    determined    by  the    reasonable 

although  a  parol  agreement  in  relation  presumptions  arising  from  all  the  acts 

to  lands  cannot  be  enforced;  yet,  when  and  circumstances  connected  with  it;  ^o 

the  question  is  whether  the   law  will  that  it  may  happen,  that,  where  property 

imply  a  trust  from  the  facts  in  a  given  is  thus  purchased  and   placed  In   the 

case,  it  is  not  improper  to  show   the  name  of  a  stranger,  the  presumption 

intentof  the  party  laying  out  the  money  that  the  law  will  draw,  taking  all  the 

by  his  declarations.''  'circumstances  into  consideration,  will 

The  evidence  must  be  clear  and  satis-  be  that  the  property  was  intended  for 

factory,  and  can  only  be   received  to  and  vested  absolutely  in  the  person  in 

show    a    fact,    from    which    the    law,  whose  name  it  is  placed."    The  opinion 

without  any  declaration  of  a  trust,  or  goes  on   to  show   how  these  circum- 

agreement  of  the  parties,  implies  a  trust  stances,  etc.,  may  be  proved  by  parol, 

resulting  from  the  fact  proved.    Far-  "The  presumption  may  be  rebutted 

rington  v,  Barr,  36  N.  H.  86.  also  by  the  declarations  of  the   pur- 

Where  a  bill  was  filed  by  a  sister  chaser'  made  at  the  time  of  and  in  such 
against  a  brother  to  compel  the  con-  immediate  connection  with  the  pur- 
veyance to  her  of  certain  property,  the  chaser  [purchase]  as  to  be  part  of  Jthe 
title  to  which  had  been  taken  in  res  gesice.  It  is  important  that  this 
him,  under  a  purchase  made  by  her,  to  rule  in  regard  to  declarations  be  received 
secure  the  payment  of  the  notes  for  with  the  limitation  here  stated.  .  .  . 
the  purchase  money,  which  had  been  If  a  purchaser  declare  that  he  pays  his 
given  by  him,  and  upon  a  verbal  agree-  money  for  the  benefit  of  the  nominee  in 
ment  to  convey  to  her  upon  the  the  deed  ...  let  it  tell  against  him. 
payment  of  said  notes,  which  payment  The  legal  effect  of  his  act  without  the 
she  alleged  had  been  made,  the  pro-  declaration,  would  have  been  to  give 
ceeding  is  not  to  be  regarded  as  one  to  him  an  equity,  but  any  man  of  common 
change  the  deed  to  the  brother  from  a  sense  may  qualify  the  legal  effect  of  his 
fee  simple  to  a  conditional  title.  Evi-  conduct  by  an  accompanying  decla- 
dence  of  such  agreement  and  payment  ration.  But  what  do  declarations  before 
was  admissible,  without  infringing  the  orafter  the  purchase  signify?    If  before, 

27 


XMolting  TnutB                  IMPLIED  TRUSTS.                te  fh«  lint  CUat. 
clause  in  the  deed,^  and  the  answer  of  the  trustee,*  and  even 

they  can    import    no    more    than    an  and  A  and  B  each  paid   one-half  the 

intention,  whicfi,  because    it  is    mere  price  of  the  land,  these  circumstances 

mental  purpose,  may  be  changed.     If  shown  in  part  by  parol,  were  held  suffi- 

after,  they  operate  to  divest  an  equitable  cient  to  rebut  the   presumption  of   a 

estate,  and  therefore  are  unworthy  to  be  trust.      Irvine    v,    Marshall,    7    Minn 

received."      Per    Woodward,   J.,    in  286. 

Edwards  v.  Edwards,  39  Pa.  St.  369.  So  the  presumption   that   the  party 

Rebuttal  as  to'  Part. — And  the  pre-  furnishing  the  purchase  money  for  land 

sumption  may  be  negatived  as  to  part  becomes  its  equitable  owner,  is  rebutted 

of  the  estate,  and  prevail  as  to  part,  i  by  proof  •that  the  money  was  loaned  to 

Perry  on  Trusts  (3rd.  ed.),  §  139;  Ben-  the  taker  of  the   legal  title.     Moyer's 

bow  V.  Townsend,  i  M.  &  K.  506;  Rider  Appeal  (Pa.,  May   14,   1888),   14  Atl. 

V,    Kidder,   10    Ves.    360;    rinney    v.  Rep.  253. 

Fellows,  IS  Vt.  525.  What  WUl  Not  Rebut.— "The  inten- 

Wliat    BulBcient   to  Rebut. — ^A    was  tion  of  the  parties  at  the   time  is  the 

about     to     go     to     California.        His  essential  element,  for  if  the  party  pays 

favorite  sister  furnished  him  with  $100,  the  consideration  as  his  own,  and  not 

earned  by  teaching  school  at  $8.00  per  for  the  party  taking  title,  the  beneficial 

month,to  assist  in  defray ing  the  expenses  title  is  his;   his  declarations  afterwards 

of  his  journey.     Without  her  knowledge  made,  and  not  bearing  upon  his  inten- 

he  bought  land  taking  title  in  her  name,  tion  at  the  time,  cannot  affect  his  title 

He  informed  her  of  the  fact,  and  asked  nor  vest  in  the  party  holding  the  title, 

for  a  power  of  attorney  from  her,  to  an  estate,  which,  at  the  execution  of 

take  possession  of,  lease  or  sell  all  lands  the  deed,  was   the  estate  of  the   party 

she   had  or  might   hereafter  have  in  paying    the     purchase    money."     Per 

California.     She  accordingly  executed  Clark,  J.,  in  Warren  v.  Steer,  112  Pa. 

and  returned  the  power  of  attorney.     It  St.  642. 

was  held  that  these  facts  could  be  shown  1.    Hyden  v.  Hyden,  6  Baxt.  (Tenn.) 

by    parol,    and,    being    shown,    were  406;   Page  v.  Page,  8  N.  H.  187;   Buck 

sufficient  to  rebut  the  presumption  of  a  v.  Pike,  11   Me.  9;    McKeown  t/.   Mc- 

trust.      Tyron    v.   Huntoon,  67    Cal.  Keown,  33  N.  J.  Eq.  384;  DePeyster  v» 

325.  Gould,  2   Gr.  Ch.   (3   N.  J.   Eq.)   474; 

The    parol    evidence    admissible    to  Cotton  v.  Wood,  25  Iowa  43;  Cooper 

rebut  the  presumption  must  be  of  the  v.   Skeel,    14    Iowa    578;    Millard    v, 

intention  of   the  parties    at  the   time  Hathaway,  27  Cal.  119;  Murry  v.  Sell, 

of  the  transaction.     Warren  v.  Steer,  23  W.  Va.  475;    Livermore  v.  Aldrich, 

112  Pa.  St.  634.  5  Cush.  (Mass.)  431;   Peabody  v,  Tar- 

B  paid  the  purchase  money  of  an  bell,  2  Cush.  (Mass.)  232;' Irwin  r. 
estate  conveyed  by  a  third  person  to  A,  Ivers,  7  Ind.  308;  s.c.,63  Am.  Dec.  420; 
who  agreed  to  convey  to  B  subject  to  a  Pinney  v.  Fellows,  15  Vt.  525;  Barron 
mortgage;  and  A  and  B  afterwards  v.  Barron,  24  Vt.  375. 
agreed  that  A  should  raise  an  additional  Though  it  seems  that  the  express 
sum  of  money  by  another  mortgage,  consideration  in  a  deed  cannot  be  con- 
and  convey  the  estate  to  B  subject  to  tradicted  by  parol  evidence  by  the 
the  two  mortgages;  and  B  subsequently  parties  to  it  or  by  those  holding  under 
accepted  of  A  a  deed  of  the  estate,  them  to  defeat  the  conveyance.  Far- 
subject  to  the  two  mortgages,  the  latter  rington  v,  Barr,  36  N.  H.  86;  Connor  v. 
of  which  was,  in  fact,  never  made.  It  Follansbee,  59  N.  H.  124. 
was  held  that  the  presumption  of  a  2.  Boyd  v.  McLean,  i  'Johns.  Ch. 
resulting  trust,  raised  by  the  first  agree-  (N.  Y.)"582;  Buck  v.  Pike,  11  Me.  24; 
ment,  was  rebutted  by  the  subsequent  Baker  v.  Pining,  30  Me.  121;  Moore 
agreement  and  the  acceptance  of  the  v.  Moore,  38  N.  H.  282;  Page  v.  Page, 
deed.  Livermore  v.  Aldrich,  5  Cush.  8  N.  H.  187;  Larkins  v.  Rhoads,  5 
(Mass.)  431.  Port.  (Ala.)  196;  Enos  v.  Hunter,  9  111. 

So  where  A  and  Beach  claimed  the  211;  Elliott  v,  Armstrong,  2  Blackf 
right  to  purchase  certain  public  land,  (Ind.)  198;  Jenison  v.  Graves,  2  Blackf. 
and  it  was  agreed  in  writing  that  the  (Ind.)  441;  Blair  v.  Bass,  4  Blackf. 
lot  should  be  bid  in  by  the  public  bid-  (Ind.)  540;  Irwin  v,  Ivers,  7  Ind.  308; 
tier,  to  be  conveyed  by  him  as  five  dis-  s.  c,  63  Am.  Dec.  420;  Snell  v.  Utter- 
interested   citizens  should     determine,  back,  i  Bibb  (Ky.)  609. 
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after  the  death  of  the  nominal  purchaser,^  but  not  contrary  to  an 
express  trust,  declared  in  the  deed.* 

11.  Burden  of  Frool — The  burden  of  proof  is  on  the  party  seek- 
ing to  establish  the  trust .' 

12.  Character  of  Bvidenoe. —  And  the  evidence,  in  order  to  estab- 
lish such  a  trust,  must  be  clear,  full,  and  satisfactory.* 

1.   DcPcyster  t».  Gould,  3  N.  J.  Eq.  said:  "Different  judges  have  employed 

474;   Boyd   v.  McLean,   i  Johns.   Ch.  different    language    in    declaring    the 

(N.  Y.)  582;  Harder  v.  Harder,  2  Sand,  character  and  weight  of  the  evidence 

Ch.  (N.  Y.)    17;   Fausler  v.  Jones,  7  which  is  necessary  and  sufficient  to  es- 

Ind.  277;  Harrisburg  Bank  v,  Tyler,  3  tablish  a  resulting  trust.    The  result  of 

W.&  S.(Pa.)  372;  Williams  v.  Hollings-  all  the  attempts  to  define  the  rule  as  to 

worth,    I    Strobh.  Eq.   CS.   Car.)    103;  the  amount  of  parol  proof  necessary  in 

McCammon  v.  Pettit,  3  Sneed.  (Tenn.)  such  cases  is,  that  the  conscience  of  the 

242;  Neill  V,  Keese,  5  Tex.  23.  court  should  be  fully  satisfied   that  the 

S.   See  supra ^  V,  5,  p.  14,  note  2.  facts  relied  on  to  support  a  trust  are 

8.  Lehman  v.  Lewis,  62  Ala.  129.  In  true    and     sufficient     to    create    the 

this  case,  Bickell,  C.  J.,  said,  (p.  133):  trust." 

"The  presumption  arising  from  the  The  language  of  the  court  in  Shaw 
conveyance,  that  it  fully  speaks  the  v.  Shaw,  86  Mo.  594,  is,  if  the  owner- 
whole  truth,  must  prevail  until  the  con-  ship  of  the  purchase  money  "be  estab- 
trary  is  established  beyond  reasonable  lished  by  parol,  in  such  a  manner  as  to 
controversy.  The  burden  of  removing  leave  no  reasonable  doubt  in  the  mind 
this  presumption  rests  upon  the  party  of  the  chancellor,  the  trust  springs  into 
asserting  the  contrary,  and  it  is  not  being  by  implication  of  law.*' The  proof 
enough  for  him  to  generate  doubt  and  required  must  be  "well-nigh  convincing 
uncertainty."  in  its  character." 

So    it    was    said     in    Whitmore  v.  And  in  Lee  t'.  Browder,  51  Ala.  288, 

Learned,  70  Me.  276:  "The  burden  rests  the  admission  of  parol  evidence  to  es- 

heavily  upon  the  plaintiff  to  establish  tablish  a    resulting    trust    was    called 

against  the  record,  a  passive  trust  re-  "one  of  the  mistakes  of  equity." 

suiting  by  operation  of  law  from  the  The  following  are  some  of  the  ex- 

payment  by  one  person  of  the  consid-  pressions  used  by  the  courts:    The  evi- 

eration  of  a  deed  taken  in  the  name  of  dence  should  be: 

another."  Clear.  Smith  v.  Patton,  12  W.  Va. 

And  see  Bibb  x/.  Hunter,  79  Ala.  351;  541;    McCammon    v.  Pettit,  3   Sneed 

N ey land  V.  Bendy,  69  Tex.  711;   Green  (Tenn.)   246;    Parker  v.  Snyder,  31  N. 

V,  Deitrich,  114  111.  636.  J.  Eq.  164. 

.  4.  See  preceding  note  and  cases.  Very  clear  and  received  with  great 

The  law  will   not  presume  a  trust,  caution.  Corder  v,  Corder  (111.,   Mch. 

except  in  cases  of  absolute  necessity.  28, 1888),  14  West.  Rep.  120. 

2   Story's  Eq.  Jur.  (13th  ed.)  529;   Or-  Clear  and  distinct  or  explicit.  Miller 

ton  V.  Rnab,  3  Wis.  1576;  Strimpfler  v,  v.  Blose,  30  Gratt.  (Va.)   744;  Kane  v, 

Roberts,  18  Pa.  St.  283;  Cook  v,  Foun-  O'Connors,  78  Va.  76;  Wilts  v,  Hor- 

tain,  3  Swanst.  591.  ney,  59  Md.  584. 

The  leading  case  is  Boyd  v.  McLean,  Clear  and  satisfactory.    Laughlin  v. 

I  Johns.  Ch.  (N.  Y.)  582.    In  that  case  Mitchell,  14  Fed.   Rep.  382;  Agricul- 

Mr.  Chancellor  Kent,  af\er  reluc-  tural  Association  v,  Brewster,  51   Tex. 

tantly  deciding  that  parol   evidence  is  2^7;   P' Pool  v.  Thomas    (Ky.,   May  3, 

admissible  to  establish  resulting  trusts,  x^),  8  S.  W.  Rep.  198. 

goes  on  to  say:  "The  cases  uniformly  Not  only  satisfactory,  but  clear  and 

show  that  the  courts  have  been  deeply  undoubted.  Reynolds  v.   Caldwell,  80 

impressed  with  the  danger  of  this  kind  Ala.  232. 

of  proof,  as  tending  to  perjury  and  the  Unquestionable.    Dudley  v.  Bachel- 

insecurity  of  paper  title,  and  they  have  der,  53  Me.  403. 

required  the  payment  by  the  cestui  que  Clearly  sufficient    Billings  v.  Clin- 

trust  to  be  clearly  proved."  ton,  6  S.  Car.  90. 

This  doctrine  has  been  uniformly  fol-  Full,  clear  and  convincing.    Lee  v. 

lowed.     In    Sandford   v.    Weeden,    2  Browder,    ^x    Ala.    288;    Lehman    v. 

Heisk.  (Tenn.)  70,  Nicholson,  C.  J.,  Lewis,  62  Ala.  129;  Donaghe  v,  Tams, 
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13.  What  Must  be  in  Evidence. — The  controlling  question  is  the 
ownership  of  the  purchase  money,^  and  in  order  to  establish  a  re- 
sulting trust  payment  by  the  cestui  que  trust  must  be  clearly 
shown.*  Where,  therefore,  there  has  been  no  payment  of  purchase 
money  by  the  cestui  que  trust,  parol  evidence  will  not  be  admitted 
to  establish  a  trust.' 

14.  What  Evidence  Admiasible. — The  declarations  or  admissions 
of  the  nominal  grantee  that  he  holds  the  title  for  the  benefit  of 
another,  are  admissible  to  establish  a  resulting  trust,  though  fre- 
quently entitled  to  little  weight.*  So  the  declarations  of  the  per- 
son paying  the  purchase  money  are  admissible  when  they  con- 

8i  Va.  132;  Baker  v.  Vining,  30   Me.  tion  price  by  the  person  claiming  to  be 

121;  8.  c.f  50  Am.  Dec.  617.  the  beneficial  owner,  it  must  be  shown 

Most    convincing    and   irrefragable,  that  the  purchase  was  made  on  his  ac- 

Hyden  v.  Hyden,  6  Baxt.  (Tenn.)  406.  count  or  for  his  benefit.    It  is  sufficient 

On  the  other  hand,  in  a  recent  case  in  if  that  which   in   fact  formed  the  con- 

Texas    the   defendant     requested    the  sideration  of  the  deed  be  shown  to  have 

court    to    charge  the  Jury    that:     "  In  moved   from   the  party   for  whom  the 

order  to  make  a  deed  of  trust  out  of  trust  is  claimed  to  exist,  or  was  furnished 

a  deed  absolute  on  its  face,  or  to  engraft  on  his  behalf  or  on  his  credit    Bibb  v. 

a  parol  trust  on  such  a  deed,  it  requires  Hunter,  79  Ala.  351. 
the  clearest  and  most  positive  proof  of        It  must  be  proved  that  the  considera- 

such  fact,  and  unless  the  plaintiff  has  tion  belonged  to  the  cestui  que  trust,  or 

such  proof  you  will  find  for  the  defend-  was  advanced  by  some  person   for  him 

ant."    The  court  refused  so  to  charge,  as  a  loan  or  gift.     Dudley  v.  Bachelder, 

and  the  refusal  was  assigned  as  error.  53  Me.  403. 

The  lower  court  was  affirmed,  the  court        See  also  Olive  v.  Dougherty,  3  Iowa 

saying:  "Such  a  degree  of  proof  has  372;  Farringer  v.   Ramsay,  4  Md.  Ch. 

never  been   required  by  the  courts  of  33;  Kendall  v\  Mann,  11  Allen  (Mass.) 

this  or  any  other  State,  so  far  as  we  15;  Davis  r.  Wetherell,  11  Allen  (Mass.) 

are  advised,  and   it  was  properly  re-  19;    Stephenson   v.  Thompson,  13  111. 

fused."  Ney land  t;.  Bendy,  69  Tex.  711.  106;  Alexander  r.  Tarns,   13   III.   221; 

In  two  cases  in   Illinois,   Green  x\  Frederick  v,  Haas,   5   Nev.  394;  Malin 

Dietrich,  114  111.  636,  and   Hencke  v.  v,  Malin,   i    Wend.  (N.  Y.)  6I2J;  Get- 

Floring,  114  III.  554,   it  was  said   that  man  r.  Getman,  i  Barb.  Ch.  (N.  Y.) 

the  proof  must  be  "of  the  most  satisfac-  499. 

tory  character."     But  in  both  of  these        3.   Perry  on  Trusts  (3rd  ed.),   §  134; 

it  was  afler  the  lapse  of  many  years.  Bibb  v.  minter,  79  Ala.  351;  Dudley  v. 

See  further,  Whitmore   v.   Learned,  Bachelder,  53  Me.  403;  Olive  v.  Dough* 

70  Me.  276;  Enos  V.  Hunter,  9  111  211;  erty,   3   Iowa  371;    Wright    v.    King, 

Farringer  v.  Ramsay,  4   Md.   Ch.  33:  Harr.  (Mich.)  12;  Kendall  v.  Mann,  10 

Lloyd  V.  Lynch,  28  Pa.   St.  419;  Ben-  Allen  (Mass.)  15;  Irwin  v,  Ivers,  7  Ind. 

nett  V.  Fulmer,  49  Pa.  St.    155;   Farrell  308;  Stephenson   v.  Thompson,  13   III. 

V.    Lloyd,    69;  Jenison    v.    Graves,    2  186;  Botsford  v.  Burr,  2  Johns.  Ch.  (N. 

Blackf.  (Ind.)  440;  Parmlee  v.   Sloan,  Y.)  408;  Walker  v.  Brungard,  3  Smed. 

37   Ind.   482;  Holder    v.    Nunnelly,   2  &  M.<Miss.)723;  Ensley f.  Ballentine,4' 

Cold w. (Tenn.)  288;  Johnson  r.Quarles,  Humph.    (Tenn.  )  233;   Thompson    t». 


46  Mo.  423;  Miller  v.  Stokely,  5  Ohio  Branch,  Meigs  (Tenn.)  390. 
St.  194;  Tunnard  v.  Littell,  23  N.  J.  4.  In  Lee  v.  Browder,  51 
Eq.   264;  Olive    v.    Dougherty,    3   G.    was  said  that  the  oral  evidence  usually 


Greene  (Iowa)  371;  Phelps  v.   Seely,  offered  consists  of  the   verbal  declara- 

22  Gratt.  ( Va.)    589;   Greer  v.   Baugh-  tions  or  admissions  of  the  party  to  be 

man,  13  Md.   257;  White  v.  Sheldon,  4  charged  with  the  trust. 
Nev.  280;   Frederick  v.  Haas,  5  Nev.        The  rule  and  reason  for  it  are  clearly 

389.  enunciated    in    Lehman   v,  Lewis^oz 

1.    Shaw  V.  Shaw,  86  Mo.  594.  Ala.  129.     "The  verbal  declarations  or 

S.  The  foundation    of      a  resulting  admissions  of  the  grantee,  in  whom  the 

trust  being  the  payment  of  the  considera-  legal  estate   resides,  are  admissible  as 
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stitute  parts  of  the   res  gcstay  So  of  other  parol   testimony 
tending  to  show  facts  from  which  the  law  will  imply  a  trust.* 
15.  What  Svidenoe  Inadminible. —  See  note.' 

evidence  against  him  and  all   claiming  and     her    8on,    parol     evidence    wan 

under  him  otherwise  than  vls  bona  fide  admired  to  show  the  nature  of  those 

purchasers  for  value.     Evidence  of  this  dealings  and  to  esUiblish  a  trust.     Mai- 

kind  is  admitted  to  be  of  the  most  un-  lagh    v.    Mallagh   (Cal.,    February   2, 

satisfactory  character,  and   is  received  iSS),  16  Pac.  Rep.  535. 

-with  great  caution.     It  is  so  easy  of  And  where  a  sister  filed  a  bill  against 

fabrication,  so  incapable  of  contradic-  her  brother  to  compel  the  conveyance 

tion,  and  the  total  alteration  of  its  effect  of   land  to   which   he  had  taken  title 

which  the  slightest  mistake  or  failure  to  secure  payment  of  notes  made  by 

of  recollection  may  cause,   that,  after  him  for  the  purchase  money,  he  having 

the  death  of  the  grantee,  it  will   not   be  verbally  agreed    to  convey  upon    her 

made  the  basis  of  a  decree  establishing  paying  the  notes,  parol  evidence  was 

a  resulting  trust  or  an  equity   in  oppo-  admitted  to  prove  the  agreement  and 

sitton  to  the  terms  of   a  conveyance,  payment.      Scott    v,    Taylor,  64  Ga. 

unless  it  is  clear,  consistent  and  cor-  506. 

roborated  by  circumstances.**  In  a  suit  by  a  husband  against  his 

See  alsoCorder  v,  Corder  (111.,  Mch.  wife  to  enforce  a  resulting  trust  arising 

28,  1888.),  14  West.  Rep.  120;  Malin   z\  from  the  payment  of  part  of  the  price, 

Malin,    i     Wend.    (N.    Y.)   625,   649;  evidence  that  part  of  such  price  was 

Donaghe  V.  Tams,  8x  Va.  132;  Green  f.  paid   by  one   not  a  party  to  the  suit 

Dietrich,  14  111.  636.  is    admissible    to  rebut  complainant's 

1.     Edwards  z'.  Edwards,  39  Pa.  St.  allegation   that  he  paid   it.     Kellv   t\ 

369.       In  this    case    Woodward,  J.,  Kelly  (III.,  Nov.  15,   1888),   18  li.  E. 

announced    the    doctrine    in   the    text  Rep.  785. 

excluding    statements    made    by    the  So  it  may  be  shown  that  the  nominal 

person   paying    the   purchase    money,  purchaser  was  of  such  mean  circum- 

made    before    and    after    the  time    of  stances   as  to   make  it  impossible  for 

purchase  on  the  ground  that,  if  made  him  to  have  been  the  purchaser.    Bis- 

before,  they  were  merely  evidence  of  pham's    Eq.    (4th    ed.)    123;   i    Perry 

intention,  and   if   made    subsequently,  on  Trusts  (3rd  ed.),  ^  137.     Willis  v. 

they  should  not  be  admitted  to  divest  Willis,  2   Atk.  71;  Farrell  v.  Lloyd,  60 

an    equitable    estate.      This    doctrine  Pa.  St.  247;  Strimpfler  v.  Roberts,  18 

seems  to  be  modified  by  the  later  case  Pa.   St.   283;    Say  re    z'.    Frederick,  16 

of  Warren   v.  Steer,  112   Pa.  St.  642,  N.J.  Eq.  205. 

where  the  subsequent  admissions  were  Compare    Balbec    z'.    Donaldson,   2 

admitted,  but  said  to  be  material  only  Grant's  Cas.  (Pa.)  459. 

as  they  bore  upon  the  intention  of  the  8.     Evidence  of  the  declaration  of  a 

parties  at  the  time  of  the  purchase.  deceased  person,  asserting  an  interest 

See  also   Blodgett  v.  Hildreth,  103  in  land  held  by  another,  not  made  in 

Mass.  484.  the    presence   of   the    latter,  is   inad* 

Compare    Corder    v.    Corder    (111.  miasible.      Corder     t\     Corder    (III., 

March  28,  1888),  14  West.  Rep.  120.  March  28,  1888),  14  West.  Rep.  120. 

S.     In    Leakey  v,  Gunter,  25   Tex,  So  the  declarations  of    the   person 

400,  Gunter  htJL  purchased  land  from  paying  the  purchase  money  when  not 

one  Lemon.     Ceakey  claimed  to  have  the  res  f^estce.     Edwards  x\  Edwards, 

paid  the  purchase  money,  and  asserted  39  Pa.  St.  369. 

a  trust  in  the  land.     He  offered  evidence  So  declarations  of  the  party  paying 

of  certain  conversations  between  him-  the  purchase  money,  and  not  bearing 

«elf  and  the  agent  of  Lemon,  in  which  upon  his  intention  at  the  time  of   the 

Gunter  did  not  participate.    The  court  purchase.      Warren  r.  Steer,  X12   Pa. 

keld^   that    these    conversations    were  St.  634. 

admissible  as  parts  of  the  res  g-estte^  So  evidence  of  the  mere  intention  of 

it  being  competent  to  'prove  by  parol  the   parties,  without    payment  of    the 

that  tiie  purchase  was  in  fact  made  by  purchase    money.       Shelby  z*.    Tardy 

him  and  for  his  benefit,  though  the  deed  (Ala.,  May  24,  1*888),  4  So.'  Rep.  276. 

was  taken  in  the  name  of  Gunter.  And  where  a  sister  sought  to  establish 

So  where  there  had  been  complicated  a  trust  against  her  brother  in  land  to 

business  transactions  between  a  mother  which  he  held  title  in  his  own  name, 
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16.  What  Evidence  Sufficient. —  Such  evidence  as  leaves  no  reason- 
able doubt  in  the  mind  of  the  court  is  sufficient  to  establish  a  re- 
sulting trust.* 

17.  What  Evidence  Insofflcient. —  But  any  evidence  which  falls 
short  of  the  above  requirement  is  insufficient.* 

upon  the  ground  that  her  share  of  her  defendant  at  about  one-sixth  of  its 
father's  estate  constituted  part  of  the  value,  evidence  that  the  defendant,  at 
purchase  money,  declarations  of  her  the  sale,  declared  that  he  was  buying  it 
mother  in  her  behalf  are  not  admissible,  for  the  plaintiff,  and  afterwards  de- 
Schneider  i;.  Becker  (111.,  May  9,  1888),  clared  that  he  had  bought  it  for  the 
17  N.  E.  31.  plaintiff,  and  that  the  plaintiff  had  sub- 

And  in  Tennessee^  when  a  wife  seeks  sequently  actually  paid  the  money,  was 

to  establish  in  equity  a  trust  arising  sufficient  to  establish  a  trust.    Caple  v. 

from  the  use  of    her  money  by   her  McCollum,  27  Ala.  461. 

husband    in    the    purchase    of    land,  Although  there  may   be  -no  direct 

making    her    husband    defendant,  his  proof,  yet  there  is  sufficient  evidence  to 

testimomr  is  inadmissible.      Hyden  v,  establish  a  resulting  trust  in  favor  of 

Hyden,  6  Baxt.  (Tenn.)  406.  the  mortgagor,  where  it  appears  that  a 

1.  See  supray  V,  X2,  p.  29,  note  4.  mortgagee  who  purchased    the  mort- 

More  must  be  shown  than  the  mere  gaged  premises  at  a  foreclosure  sale, 

violation  of    the    parol    agreement,     i  suffered  the  mortgagor  to  remain  in 

Perry  on  Trusts  (3rd  ed.),  J  134;  Bibb  possession  and  control  of  the  land  for 

V,  Hunter,  79  Ala.  351;   Hackney  v,  several  years,  claiming  and  dealing  with 

Butts,  41   Ark.  393;  Walker  v,  Brun-  it  as  his  own,  having  it  assessed  to  him- 

gard,  13   Sm.  &   M.  (Miss.)  723;   Kist-  self  for  taxation  and  paying  the  taxes, 

ler's  Appeal,  73  Pa.  St.  398;  WilHard  v.  and  where    the  mortgagee  frequently 

Williard,    56  Pa.   St.  119;   Loomis  v.  admitted   payment  of  his  debt  in   full 

Loomis,  6o*Barb.  (N.  Y.)  22;  Duffy  v.  after  the  sale,  and   obtained  the  clerk 

Masterson,  ^4  N.  Y.   557;   Lantry   v,  and  master's  deed,  and  transferred  it  by 

Lantry,  51  111.  451.  written  endorsement   to   the  mortgae- 

The  plaintiff  in  ejectment  produced  or's  wife.      Sullivan  v.    Sullivan,    §6 

evidence  that  there  had  been  an  ar-  Tenn.  376. 

rangement  made,  that  the  land  in  ques-  2.   Mere    loose    declarations  of  the 

tion    should    be    purchased    for    four  husband  and  persons  since  dead,  are 

heirs,  and  that  she  paid,  as  part  of  the  not  sufficient  to  establish  a  trust.   Mod- 

purshase  money,  a  sum  which,  with  rell  v.  Riddle,  82  Mo.  31. 

ner  interest  in  the  estate,  would  more  In  order  to  establish  by  parol   a  re- 

than  pay   her  one-fourth.    //^/</,  that  suiting  trust  against  the*  grantee  in  a 

such  evidence  was  sufficient  to  estab-  deed,  it  is  not  sufficient  to  introduce 

lish  a  resulting  trust  unless  negatived  evidence    that    the    complainant    em- 

in  the  belief  of  the  jury.     Harrold  v.  ployed    the    grantee  as  his  agent  to 

Lane,  53  Pa.  St.  268.  purchase  and  pay  for  the  estate,  and 

Oral  evidence  that  a  conveyance  of  promised  to  repay   him  the  purchase 

land  by  a  quit-claim  deed   in  the  usual  money.     Kendall   v.   Mann,   11    Allen 

form  from  A,  B  and  C,  tenants  in  com-  (Mass.)  15. 

mon,  to   D,  the  other  tenant  in  com-  Proof  of   ah  oral  ngreement  by  a 

mon,  was  made  in  pursuance  of  an  man  with  his  wife  to  purchase  land 

agreement  between   them,  that  in  con-  with   her  money,   and    have  the  deed 

sideration  of  certain  payments  made  made  to  her,  the  deed  having  been  af- 

and   to  be  made  by  A,  the  land  should  terwards    taken  in  the  name  of    the 

be  held  by  D  in  trust  for  A,is  admissible  husband,  consisting  of  the  recollection 

andsufficient,  even  after  the  death  of  all  of  witnesses  twenty-six  years  after  it 

the  tenants  in  common,  to  establish  a  was  alleged  to  have  been  made,  of  what 

trust  in  A*s  favor  in  the   shares  con-  they  heard  the   husband   and  wife  say 

veyed  by  B  and  C,  but  not  in  the  share  about  it,  and  the  admissions  of  thehus- 

conveyed    by   A    himself,  nor  in   the  band  being  at  most  in  general  terms, 

share  of  D.    Blodgett  v.  Hildreth,  103  was  not  sufficiently  clear  and  satisfac- 

Mass.  484.  tory  to  establish  the  trust.     P*Pool  v. 

So  where  the  plaintiff's  land  was  sold  Thomas  (Ky.,  May  3,  1888),  8  S.  W. 

under  execution  and  bought  in  by  the  Rep.  198. 
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So  the  verbal  declarations  of  the  fath-  cured     insurance,    made     leases     and 

er,  in  whom  the   legal  title  was   vested,  receipted  for  the  rent  in  his  own  name; 

as  made  to  one  witness  both  before  and  that  the  land  was  assessed  in  his  name; 

after  the    purchase,  were  held  insufii-  that  the  son  erected   a  house  on   the 

cient  to  raise  a  resulting  trust  in  favor  of  land,  for  which  the  father  furnished  the 

his    son,   there   being  an   unexplained  greater  part  of  the  cost;  and  that  the 

discrepancy  between  the  amount  of  the  father  had  lived  with  the  son,  and  had 

purchase    money    as    paid     and    that  declared  that  the  property  belonged  to 

alleged  to  have  been  advanced  by  the  the  latter,  and   that  the  former    had 

son,      the      person      by     whom      the  loaned  the  money  to  pay  for  it.    Evi> 

money  was  alleged  to  have  been    sent  dence  having  been  given   of  the  above 

not  being  examined  as  a  witness,  and  facts,  was  held  insuiiictent  to  establish 

there  being  no  knowledge  of  the  trust,  a    resulting    trust.      Moyer's     Appeal 

or  other  confirmatory  proof  among  the  (Pa.,  May   14,  1888),  14  Atl.  Rep.  253. 

members  of  the  family.      Lee  v.  Brow-  In  Wilts  v,  Horney,  59  Md.  584,  the 

der,  51    Ala.   288.      And  see  Lloyd  v.  facts  were  that  a    woman  purchased 

Lynch,  28  Pa.  St.  4x9.  property,  taking  title  in  her  own  name. 

In  an  action  involving  the  ownership  On   her  death    her  son  filed    his  bill 

of    certain    land      the    evidence    for  claiming  that  the  land  was  purchased 

plaintiff  showed  that  his  testator,  under  with   his  money  and    was,    therefore, 

whom     he     claimed,    had     the    land  held  in  trust  for  him.    It  was  in  evi- 

surveyed,  performed    labor,  and  made  dence  that  shortly  before  the  purchase 

improvements  thereon,  and  that  defend-  the  mother    haci    received    a  sum    of 

ant    had    often    stated    that  the   land  money,  in  her  own  right,  and  another 

belonged    to    said    testator.    The    op-  sum  in  her  son's  right,  either  of  which 

posing    evidence    showed     that     the  were  more  than  sufficient  to  pay  the 

defendant  had  contracted  for  the  land  purchase  money.      One  of  the  grantors 

in  his  own  name,  paid   the   purchase  testified  that  the  grantee  informed  him 

money,  leased  the  property,  hired  testa-  at  the  time  the  deed  was  prepared  that 

tor  to  perform  labor  thereon,  and  that  she  was  purchasing  with  the  money  of 

the  said  testator  had  admitted  defend-  her  son,  and   two  other  witnesses,  be- 

ant's  ownership  of  the  land.      Heldy  sides  the  son,  spoke  of  similar  declara- 

that    plaintiff    failed      to    show    that  tions  made  by   her  at  different  times. 

defendant  held  the  land  in  trust  for  said  On  the  other  hand,  five  witnesses  on  the 

testator.      Corder  v.  Corder,  (111.)  16  other  side  testified  that  she  repeatedly 

K.  £.  Rep.  107.  declared  that  she  had  bought  the  prop- 

A  woman   had  delivered  money  to  erty  with  her  own  money  and  for  her 

her  son  which  he  had  invested  in  land,  own   use.      This   testimony   was   held 

but  what  land  did  not  certainly  appear,  insufficient  to  raise  a  trust  in  the  son's 

For  twenty  years  she  lived  with  him  favor. 

and  his  widow  on  land  the  title  to  In  Schneider  v,  Becker,  (III.,  May  9, 
which  was  in  his  name,  and  which  was  x888),  17  N.  E.  Rep.  31,  Wendel  Beck- 
always  regarded  as  his,  making  no  er  had  bought  land,  taking  title  in  his 
inquiry  as  to  the  title.  The  petition,  own  name,  and  subsequently  conveyed 
after  amendment  averred  that  the  title  it  to  his  brother,  Peter.  Barbara 
was  taken  by  him  without  her  knowl-  Schneider,  formerly  Becker,  his  sister, 
edge  or  consent.  The  only  evidence  thirty  years  after  the  purchase,  sought 
was  the  random  and  uncertain  declara-  to  establish  a  trust  in  the  land  00  the 
tions  of  the  decedent  and  the  indefinite  ground  that  her  share  of  her  father's 
testimony  of  the  mother,  then  seventy-  estate  went  into  the  purchase  money, 
six  years  of  age.  This  was  insufficient  Her  case  was  supported  only  by  evi- 
to  establish  the  trust.  Murphy  v.  dence  of  conversations  in  which  the 
Hanscome  (Iowa,  Dec.  19,  1888),  40  defendant  admitted  that  her  share  had 
N.  W.  Rep.  717.  formed  part  of  the  purchase  money, 

A  bill  was  brought  by  a  father  and  offered  to  buy  her  interest 
against  his  son  to  establish  a  resulting  Defendant  denied  such  conversations, 
trust.  It  appeared  that  the  contract  for  and  he  and  another  sister  testified  that 
the  purchase  of  land  was  made  by  the  they  and  Wendel  furnished  the  pur- 
son  in  his  own  name,  and  that,  at  the  time  chase  money.  There  was  testimony 
of  the  purchase,  the  father  furnished  that  the  defendant  had  accounted  to 
the  son  with  $1,000,  and  deposited  to  plaintiff  for  her  share  left  with  Wendel, 
the  credit  o{  the  son  the  balance  of  the  and  during  an  interval  of  nine  years 
purchase  money.    That  the  son  pro-  after  the  purchase,  although  plaintiff 
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18.  Bffeet  of  Laches. —  A  resulting  trust  will  not  be  enforced  by 
a  court  of  equity,  when  the  nominal  purchaser  has  occupied  and 
enjoyed  the  estate  for  a  long  time,  and  there  has  been  laches  on 

the  part  of  the  person  claiming  to  be  the  cestui  que  trusts     But 

where  the  trust  is  admitted,  and  there  has  been  no  adverse  hold- 
ing, lapse  of  time  is  no  bar.* 

lived  at  a  distance,  no  communication  would  be  a  time  quite  unreasonable,  is 

to  her  in  relation  to  her  interest  was  an  opinion  which  I   have  formed  with 

produced.    It  was  held  that  this  evi-  much  consideration.*'    Peebles  v.  Read- 

dence  justified  the  dismissal  of  the  bill,  ing,  8   S.  &   R.  (Pa.)  484.    So  in  Gra- 

Decedent   bought  plaintiff's    home-  ham  v,  Donaldson,  5    Watts  (Pa.)  451, 

stead  and  the  land  in  controversy  at  a  a  period  of  ten  years  barred  the  rient. 

tax  sale.    A  witness  testified  that  the  And  in  Strimpfler  v,  Roberts,  x8  ra. 

decedent  had  obtained  $165  from  him  St.  283,  a   pericKl  of  twenty-one  years 

on  plaintiff's  account,  and  stated  that  was  sufficient 

he  held  the  tax  deeds,  that  he  had  re-  The  whole  matter,  in  •  Pennsylvania^ 
conveyed  the  homestead  but  would  Is  at  present  governed  by  the  Act  of 
hold  the  other  for  his  trouble.  There  22nd  April,  1856,  f  6;  P.  L.  1856,  p.  ^32; 
was  also  evidence  that  the  deceased  had  Purd.  Dig.  18^,  p.  1064,  which  provides 
said  the  land  was  plaintiff's  and  he  that  no  action  shall  be  brought  to  en- 
would  convey  to  him  when  certain  force  any  implied  or  resulting  trust  but 
things  were  performed.  The  amount  within  five  years  after  such  trust  ac- 
required  to  redeem  the  homestead  was  crued,  with  the  proviso  that  in  cases  ol 
$120,  and  to  redeem  the  land  in  ques-  fraud  the  limitation  shall  run  only  from 
tion,  $63.  Plaintiff  was  not  indebted  the  discovery  thereof.  See  fiest  v, 
to  deceased  at  the  time.  This  evidence  Campbell,  62  Pa.  St.  476. 
was  k«ld  insufficient  to  establish  a  re-  In  an  lovta  case  the  decision  was  that 
suiting  trust  in  favor  of  the  plaintiff,  the  resulting  trust  would  not  be  en- 
Richardson  v,  Haney  (Iowa,  Oct.  29,  forced  by  a  court  of  equity  when  the 
1888),  40  N.  W.  Rep.  XI 5.  cestui  que  trust  has  neglected  and  failed 

See    further,  as  to    testimony    held  to  assert  his  right,  or  to  enforce  his 

insufficient,    Bibb  v.  Hunter,  79  Ala.  ownership    of   the   property  for  such 

351;  Agricultural  Association  v.  Brew-  length  of  time,  and  under  such  circum^ 

ster,  51  Tex.  258;    Hencke  v,  Fl6ring,  stances  as  to  estop  him  from  question- 

114  111.554;  Thomas  v.  Standiford,  49  ing  the  title  of   the  actual  occupant. 

Md.  187;  Parker  v.  Snyder,  31   N.  J.  Hall  v,  Doran,  13  Iowa  368.   And  in  a 

Eq.  16^;  Billings  v,  Clinton,  6  S.  Car.  later  case  in  the  same  State,  it  was  said 

90;  Aaams  v.  Burns    (Mo.,   Nov.  26,  that  long  and   unexplained  delay  is  a 

x888),  10  S.  W.  Rep.  26.  material  circumstance  against  the  es- 

1.  In  Clegg  V.  Edmonson,  3  De  G.  M.  tablishment  of  implied  trusts  in  real 
&  G.  787,  a  delay  of  nine  years  in  at-  estate  when  parol  evidence  alone  is  re- 
tempting  to  enforce  a  resulting  trust  lied  on  for  this  purpose.  Sunderland  v. 
was  held  fatal,  although  the  parties  Sunderland,  19  Iowa  325. 
claiming  the  trust  had  been  continually  And  in  Brown  v.  Guthrie,  27  Tex. 
asserting  their  right,  which,  however,  610,  a  delay  of  twelve  years  was  held 
was  alwavs  denied  by  the  trustee.  to  bar  the  right  to  have  a  resulting  trust 

In  Peebles  v,  Reading,    a    delay  of  declared, 

fourteen  years  was  held  to  bar  the  right  See    also    Robertson    v.    Maclin,   3 

of   the  alleged   cestui  que  trusts    The  Hayw.  (Tenn.)  70;  Newman  v.  Early, 

case  was  that  lands  were  sold  under  3  Tenn.  Ch.  714;  Smith  v.  Patton,  12 

execution,  the  purchaser  declaring  that  W.  Va.  541;  Delane  v.  Delane,  7  Bro. 

he  was  buying  for  the  former  owner.  P.  C.  279;  Beckford  v.  Wade,   17  Ves. 

There  was  evidence  of  an  agreement  97;    Haines    v.  O'Connor,    10    Watts 

on  the  part  of  the  former  to  convey  to  (Pa.)  315;  Lewis  v.  Robinson,  10  Watts 

the  latter  on  payment  by  the  latter  of  (Pa.)  338;  Midmer  v.  Midmer,  26  N. 

the  purchase  money.    The  purchaser  J.  Eq.  299;  King  xk  Pardee,  96  U.  S.  90; 

went  into  possession  of  the  premises,  i  Perry  on  Tr.  (3rd  ed.),  §  141. 

Duncan,  J.,  said:    "Where   no  time  2.   Lapse  of  time  is  no  bar  to  relief 

is  mentioned  the    law    could    intend   a  for  the  enforcement  of  a  resulting  trust, 

reasonable  time,  and  that  fourteen  years  where  there  has  been  an  acknowledg- 
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VL  SB8aLTiH&  Tbubts  07  THE  Segovd  CIA88— Porchaaes  by  Persona 
in  a  Kdudary  Capacity. — The  second  class  of  resulting  trusts  arises 
where  a  trustee  or  other  fiduciary,  acting  apparently  within  the 
scope  of  his  powers — that  is,  having  authority  to  do  what  he 
does — purchases  property  with  trust  funds  and  takes  title  thereto 
in  his  own  name,  without  any  declaration  of  trust.  In  such  case 
a  trust  will  result  by  operation  of  law  for  the  benefit  of  the  trust 
estate,  as  the  trustee  will  be  presumed  to  have  intended  that  the 
purchase  should  enure   to    the  benefit   of   the  estate.^     If  the 

• 

ment  of  the  trust,  and  no  adverse  pos-  v.  Deg,  2  P.  Wms.  412,  414;  Perry  v. 

session  and  no  laches.    Dow  i^.  Jewell,  Phillips,  4  Ves.  R.  107;    Powel  v.  Glo- 

18  N.  H.  340.  ver,  3  P.  Wms.  252  n.;  Fox  v.  Macreath, 

When  the  holder  of  a  legal  title  sub-  2  Bro.  Ch.  400;  s.  c,  2  Cox  320;  Morret 

ject  to  a  resulting  trust    permits    the  v.  Paske,  2  Ark.  54;  Kimber  v.  Barber, 

cestui  que  trust  io  occupy  SLXid  tT\]oy  the  L.   R.,  8  Ch.  Ap.  56;  Wedderbum   v» 

land  as  owner,  he  shall  derive  no  benefit  Wedderbum,  4  My.  &  Cr.  41 ;  Docker 

from  the  lapse  of  time.     Douglass  f.  v.  Somes,   2   My.  &.  K.  665;  Gresley  f. 

Lucas,  63  Pa,  St.  9.  Mouseley,  4  Dc  G.&  J.  78;  Holman  v. 

In  Jennings   v,   Shacklett,  30   Gratt.  Loynes,  4   De  G.  M.  &  G.  270;  Hesse 

(Va.)  765,  an  attempt  was  made  to  en-  v.  Briant,  6  De  G.  M.  &  G.  623;  Knight 

force  a  resulting  trust  resting  on  parol  v.   Browyer,  2  De    G.  &  J.  421,445; 

evidence  thirty -three  years    after   the  Savery  v.  King,  5  H.  L.  Cas,.  627. 

transaction  by  which  it  was  alleged  to  United    States    Conrti. — Phillips    v. 

have  been  raised.    The  alleged  cestui  Crammond,  2  Wash.(U.  S.)  441;  Flan- 

que  trust  was  in  possession  of  the  prem-  ders  v.  Thompson,  3  Woods  (U.  S.)  9; 

iscs  to  the  time  of  her  death,  which  oc-  Dodge   v.  Woolsey,    18   How.    (U.  S.) 

curred  five  years  before  the  commence-  331,  341;  Koehler  x\  Black  R.  &  Co.,  2 

ment  of  the  action.     Neither  she  nor  Black  (U.  S.)  71^;  Smith  v.  Burnham, 

her  heirs  made  any  attempt  to  set  up  3    Sumn.    (U.    6.)  435;  Thompson  v. 

the  trust  until  creditors  of  the  alienee  Perkins,   3   Mason   (U.    S.)  232;  U.  S. 

undertook  to  subject  the  land  to  the  pay-  B^nk  v.  State  Bank,  96  U.  S.  30. 

ment  of  his  debts.    The  court  held  ihQ.1  Alabama. — Tilford  v.  Torrey,  53  Ala. 

the  delay  was  not  a  bar  to  the  setting  120;  Crutch  v,  Tavlor,   66   Ala.   217; 

up  of  the  trust,  but  that  owing  to  the  Walker  v,  Elledge,65  Ala.  51;  Lewis  v, 

great  lapse  of  time,  the  testimony  to  es-  Montgomery  Bldg.  Assoc.,  70  Ala.  276. 

tablish  the  trust  must  be  such  as  to  leave  Arkanaat. — Pindall  v.  Trevor,  30  Ark. 

no  doubt  of  the  character  of  the  trans-  249. 

action.  California. — Jenkins  v.  Frink,  30  Cal. 

1.  Text WHten.-Bisp.  Eq.(4th  ed.)  §86;  586;  Jenkins  v.  Frink,  30  Cal.  586;  Neall 

2  Story  Eq.  Juris.  (13th  ed.)  J  1210;  v.  Hill,  16  Cal.  145;  Everdson  v,  May- 
Perry  on  Trusts  (3rd  ed.),  §  127;  Adams  hew,  65  Cal.  163. 

on    Equity   (7th    Am.  ed.)  •53,  n.  i ;  2  Oonnectlcut.--Church  v.  Sterling,  16 

Pom.  Equity  Juris,  §  1049;  *    Lewin  on  Conn.  388. 

Trusts  (8th  ed.),  *i43.  Ctoorgla. — Chastain   v.  Smith,  30  Ga. 
BBfllah  Autliorltl08. — Keech  v.  Sand-  96;  Sasser  v.  Sasser,  73  Ga.  275;   Mar- 
ford,  1  Eq.  Lea.   Ca.  48,  49,  62;  Trench  tin  v,  Creer,  i  Ga.  Dec.  109. 
V.   Harrison,    17    Sim.    11 1;   Lench  r.  nUnoU. — Dodge  v.  Cole,  97  lU.  338; 
Lench,  loVes.  511;  Mathias  v.  Mathias,  Musham  v.  Musham,  87  III.  00;    Rob- 

3  Sm.  &  GifF.  552 ;  Onseley  v.  Anstruth-  erts  v.  Opp,  56  111.  34;  Cookson  v, 
er,  10  Beav.  453,  461;  Mathias  v.  Ma-  Richardson,  69  III.  137;  Moss  v.  Moss, 
thias,  3  Sm.  &  Giflr.  552;  Great  Luxem-  95  III.  449;  Stow  v,  Kimball,  28  III.  93; 
bourg  Ry.  Co.  v.  Magnay,  25  Beav.  Smith  v.  Ramsay,  6  III.  373;  Follansbe 
586;  Flitcroft's  Case,  21  Ch.  D.  519,  v,  Kilbreth,  17  111.  522;  Loften  v,  Wit- 
^29;  Bagnall  v.  Carlton,  6  Ch.  Div.  371 ;  board,  92  111.  461. 

New  Sombrero  Co.  v.  Erlanger,  5  Ch.  Indiana. — French  v,  Sheplor,  83  Ind. 

Div.  73;  8.  c,  3  App.  Ca.  1218;  Lees  r.  266;  s.  c,  43   Am.   Rep.  67;  Resorr. 

N'uttall,  iRuss.  &  Myle.  53;  Carter  v.  Resor,  9  Ind.  347;  Miller  v.  Blackburn, 

Palmer,  11    Bl%h      K.  3^,  418,  419;  14  Ind.  62;  Goldsberry   v.  Gentry,  92 

Lane  v.  Dighton,   Amb.  K.  409;  Deg  ind.  193;  Boycr  v.  Libey,  88  Ind.  235; 
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purchase   is  made  partly  with  trust    funds,  a  trust  results  pro 
tanto}' 

FiBhbcck  v.  Gross,  112  111.  208;  Derrjrv.  v.  Hynds,  39  Barb.  625;  Freeman   -'. 

Derry,  74  Ind.  560;   Pugh  v,  Pugh,  9  Kelly,  i  Hoflfm.  Ch.  90;  Methodist  Ch. 

Ind.  132;  Riehl  v.  Foundry  Assoc.,  104  v.  Jaques,  i  Johns.    Ch.  450;  s.  c,   3 

Ind.  70;  Waldron  v.  Saunders,  85   Ind.  Johns.  Ch.  77;  Dickson   r.  Codwtse,    i 

270;  Catherwood  v.   Watson,  65  Ind.  Sandf.  Ch.   214;  Schlaefer   r.   Corson, 

576.  52  Barb.  (N.  Y.);  Day  v.  Roth,   18  N. 

Iowa. — Fox  V.  Doherty,  30  Iowa  334;  V.  448;  Butts  v.  Wood,  37  N.  Y.  317; 

Robinson  f.  Robinson, 22  Iowa 427;  Bur-  Bliss  v.  Mattesen,  45  N.  Y.  22;  Newton 


den  V.  Sheridan,  36  Iowa  125;  s.  c,  14  v.  Porter,  69  N.  Y.  131;  Pascoag  Bank 
Am.  Rep.  505;  Reichoff  v.  Brecht,  51  v.  Hunt,  3  Kdw.  Ch.  (N.  Y.)  583;  Bank 
Iowa  633;  Claussen  v.  Franz,  i  Clarke    of  America  v.  Pollock,  4  Edw.  Ch.  (N. 


(Iowa)  226;  Schaffner  v. Gontzmacher,6  Y.)  215. 

Clarke  (Iowa).  Nortli  Carolina. — Hall  v.   Sprigg, '7 

Kaniae. — Rose   r.  Hayden,  35   Kan.  Mart.  (N.  Car.)  243;  s.  c,  12  Am.  Dec. 

106;  8.  c,  57  Am.  Rep.  145;  English  v.  506;  Lyon  v.    Akin,  78   N.   Car.    258; 

Law,  27  Kan,  242;  Winkneld  v.  Brink-  Campbell  r.  Drake,  4  Ired.  (N.  Car.) 

man,  21  Kan.  682.  94. 

Xentueky. — Lee  v.  Fox,  6  Dana  (Ky.)  Oregon. — Springer  v.  Young,  14  Oreg. 

171.  280. 

Lonliiana — Hall  v,  Sprigg,  7  Martin  Penniylyanla. — Wallace  v.  Duffield, 

(La.)  243;  s.  c,  12  Am.  Dec.  506.  2  S.  &  R.  (Pa.)  C2i-,  s.  c,  7  Am.   Dec. 

Maine. — Brown  v.  Dwelly,45  Me.  52;  660;  Lefevre's  App.,  69  Pa.  St.    122;  s. 

McLarren  r.  Brewer,  51  Me.  402;  Mer-  c,  8  Am.  Rep.  229;  Hammett's  App.,  73 

rill  v.  Smith,  37  Me.  394.  Pa.  St.  337;  Thompson's  App.,  22   Pa. 

Karyland.— Brooks  v.   Dent,   i    Md.  St.   16;  Kisler  r.  Kisler,  2  Watts  (Pa.) 

Ch.  523;  Thomas  xk  Standiford,  40  Md.  ^23;  Rupp's  App.,  100  Pa.  St.  531;  Big- 

181;  Ceil.  Bank  v,  Snlvely,  23  Mel.  253.  ley  v.  Jones,   114   Pa.   St.  510;  Beck  v. 

Massaclinsette. — Richards  i'.  Manson,  Ulrich,  13   Pa.   St.  636;  s.  c,  53   Am. 

loi  Mass.  482;  Bancroft  i^.  Cousen,    13  Dec.    ^07;  Raybold  r.  Raybold,  20  Pa. 

Allen   50;  Jones  r.  Dexter,    130   Mass.  St.  30S;  Barrett  r.  Bamber,  81    Pa.   St. 

380;  Nat.  Bank  v.  Barry,  12^  Mass.  20;  247;  Robb's  App.,41  Pa.  St.  45;  Harris- 

Bresnihan   v.  Sheehan,  125  Mass.  11.  burgh  Bank  v.  Tyler,  3  W.  &.   S.  (Pa.) 

Mlohlgan. — Mich.   Ry.   Co.    v,  Mel-  373;  Coder  v.   Huling,  27  Pa.   St.  84; 

len,  44  Mich.  321.  Harrold  v.  Lane,  53  Pa.  St.  268;  Beigle 

MUitlBSlppl. — Harper   v.   Archer.   28  t*.    Wentz,  55   Pa.   St.   369;   Filman  v. 

Miss.  212;  Hancock  v,  Titus,  33   Miss.  Divers,   31    Pa.   St.  429;  Kline's  App., 

224;  Henderson  v.  Warmack,  27  Miss.  39  Pa.  St.  463. 

830;  Cameron  v.  Lewis,  56  Miss.  76.  Bbode  Island. — Watson    v,  Thomp- 

MUeonrl. — Valle  v,  Bryan,   19   Mo.  son,  12  R.  I.  466. 
423;  Woodford  v.  Stephens,    51    Mo.  Tennessee. — Snell  v,  Elam,  2   Heisk. 
443;  Modrell    v.    Riddle,    82    Mo.  31;  (Tenn.)    82;    Broyles    v,    Nowlin,    59 
White  V.   Drew,  42   Mo.   561;  Baum-  Tenn.    191;     Pritchard    v.   Wallace,  4 
gartner  v.  Guessfield,  38  Mo.  36.  Sneed  (Tenn.)  405;  s.  c,  70  Am.  Dec. 
Helnraska. — Roy  v.   McPhierson,    11  254;  Burks  r.  Burks,  7  Baxt.  353;   Mil- 
Neb.  197.  ler  t'.  Birdsong,  7   Baxt.   (Tenn.)   531; 
New  Hampslilre. — Farley   v.    Blood,  Hawthorne   v.  Brown,    3   Sneed  462; 
10  Foster  (N.  H.)  354;  Hall  v.  Young,  Pillow  v.  Thomas,  i  Baxt.  (Tenn.)  120. 
37  N.  H.  134.  Texas. — Smith  f.  Boquet,  27  Tex.  507; 
Kew  Jersey. — Stratton   v.   Dialogue,  Neill  v.  Keese,  13  Tex.    187;  s.  c,   51 
16  N.  J.  Eq.  70;  Nestal   v,  Schmid,   29  Am.  Dec.  746. 

N.J.  Eq.  458;  Lathrop   v.  Gilbert,  10  Vermont. — Pinney  v.  Fellows,  15  Vt. 

N.  J.  Eq.  344;  Gogerty  v.  Bennett,   37  525;  Barron  v,  Barron,  24  Vt.  ^75. 

N.  J.  Eq.  87;  Johnson  v.  Dougherty,  18  Wisconsin. — Barker    v.     Barker,    14 

N.  J.  Eq.  406;  Baldwin   v.  Johnson,    i  Wis.  131. 

N.  J.  Eq.  441.  3.  Part  Pasrment  wltb  Tmst  Funds, 

New  York. — Trephagen  v,  Burt,    67  Tmst  Results  Pro  Tanto. — Where  the 

N.  Y.  30;  Reid  v.  Fitch,  11    Barb.   Ch.  consideration,  for  the  purchase  of  land 

(N.  Y.)  399;  Crocker  v.   Crocker,   31  conveyed  to  a  third  person,  is  paid  in 

N.Y.  507;8.  c,  88Am.  Dec.  29i;Safford  part  with  the  money  of  the  husband, 
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and  the  rule  applies  as  well  to  personal  as  to  real  property.* 
There  is  no  imputation  of  fraud  and  no  proof  is  required  of  an 

intention  to  violate  the  existing  fiduciary  obligation,  because  it 

assumes  that  the  purchaser  intended  to  act  in  pursuance  of  his 

fiduciary  duty  and  not  in  violation  of  it.* 

1.  Who  Ii  Such  Fidndary. — The  rule  applies  to  purchases  with 

trust  funds,  made  by  a  trustee  ;• 

and  in  part  with  that  of  the  wife,  not  3ut  the  analogy  should  not  be  pushed 

reduced  to  possession  by  the  husband,  too  far.    The  trust  which  exists  in  these 

the  conveyance  enures  to  the  husband  and  similar  cases  is  not  of  so  high  and 

and  wife  respectively,  in  proportion  to  complete  a  character  that  equity  has  an 

the  amount  so  paid  by  them.     Hall  v.  exclusive  jurisdiction   over  the   rights 

Young,  37    N.    H.    134;    Tilford    v,  and   interests  of    the   beneficiaries,  to 

Torrey,  53  Ala.  120.  maintain  and  enforce  them  against  the 

The  lands  of  a  decedent  were  sold  by  trustees.     The  law,  by  means  of   its 

order  of  court  in  proceedings  in  parti-  actions  ex  aquo  et  hono^  supplies  the 

tion,  and  purchased  by  the  husband  of  beneficiaries  with  sufficient  remedies  for 

one  of  the  heirs  entitled  to  participate,  many  violations  of  the  trust  relations, 

who  paid  the  purchase  money  except  The   relations  in   which  such  persons 

such  portion  as  his  wife  was  entitled  stand  towards  their  beneficiaries  partake 

to    receive;  this    she    released  to    the  so  much  of  the  trust  character,  however, 

master  who  made  a  deed  to  the  husband  that  equity  possesses  a  jurisdiction  in 

alone.      Held^  that  a  trust  resulted  in  many  instances  where  its  remedies  are 

favor  of  the  wife  to  the  extent  of  her  in-  more  effective,  or  its  modes  of  procedure 

terest  in  said  real  estate.  Bigley  r.  Jones,  enable  the  court  to  do  more  complete 

114  Pa.  St   ^lo.     Vide  also  Bitzer  v.  justice  by  its  decrees,     i  Pomeroy  Eq. 

Bobo,38N.  \V.  Rep.  (Minn.)  609;  Day  v.  Jur.,  J  157. 

Roth,  18   N.  Y.  448;   Ward  v.  Arm-  3.    If  property  is  bought  by  a  trustee 

strong,  84  III.  151;  Evcrdson  7*.  May  hew,  with  the  trust  funds,  it  will  be  impressed 

65    Cal.    163;   Lewis    x\   Montgomery  with  the  original  trust,  and  no  decla- 

Bldg.  Assoc.,  70  Ala.  276;  Cecil.  Bank  xk  ration  made  in  the  deed  conveying  the 

Snively,    23     Md.    253;     Watson     r.  property  can  impress  it  with  a  different 

Thompson,  12   R.  I.  Afi>\  Houghton  v,  trust.      Breit  r.  Yeaton,  loi   111.  ^42; 

Davenport,  74  Me.  590.  Pugh  r.  Pugh,  9  Ind.  132. 

1.     1   Perry  on  Tr.  (3rd  ed.),  §  130.  A  person  purchasing  property  at  a 

S©B  j*/rtf,V.,6,  note;  V.,  8,  (x)  (b),note.  sale,  with  the  funds  of  the  debtor,  is  a 

3.     Even  in  that  single  class  where  trustee,    and    chancery    will    interfere 

equity  proceeds  upon  the  maxim  that  when  the  trust  is  ended  or  likely  to  be 

an    intention    to    fulfil    an    obligation  abused.     Deatley  v.  Murphy,  3  A.  K. 

should   be  imputed,  and   assumes  that  Marsh.  (Ky.)  472;  Stow  t'.  Kimball,  28 

the    purchaser    intended     to     act    in  III.  93. 

pursuance  of    his    fiduciary  duty,  the  A  son  owning  a  farm  not  fully  paid 

notion  of  fraud  is  not  invoked  simply  for,  and  holding,  in  trust  for  his  mother, 

because  it  is  not  absolutely  necessary  $300  to  be  invested  in  a  home  for  her 

under  the  circumstances;  the  existence  Use  during  her  life,  and  after  her  death 

of  the  trust  in  all  cases  of  this  class  to  go  to  her  children,  by  agreement 

might  be  referred  to  constructive  fraud,  with  her  used  the  money  in  paying  off 

I  refer  to  the  class  of  cases  where  a  the  debt  and  in  consideration  thereof 

trustee    uses    trust    funds    to    pay  for  set  apart  100  acres  of  the  tract  as  a 

property  purchased  in  his  own  name;  home  for  her,  to   which    she  moved, 

equity  assumes  that  he  intended  to  act  /^^'A/,  that,  on  her  death,  her  heirs  could 

in  accordance  with  his  fiduciary  duty,  assert  a  resulting  trust  in  this  xoo  acres, 

although     in    the    majority   of^    such  Burks    v,    Burks,    7     Baxter    (Tenn.) 

instances    the    actual    intention    is    to  353. 

violate  such  duty.     It  will  be  seen  that,  Bleetton. — Property  purchased    with 

in  my  opinion,  certain  kinds  of  so-called  trust  funds  is  the  property  of  the  cestui 

trusts,  which  are  often  spoken  of    as  que  trust  if  they  choose  to  assert  their 

**  constructive,'*  do  not  at  all  belong  to  rights.     Turner  v.  Petigrew,  6  Humph, 

that  class.    2  Pom.  Eq.  Juris.,  §   1044,  (Tenn.)  438;  Wilkinson  v,  Wilkinson 

n.  I.  I  Head  (Tenn.)  305. 
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Property  wrongfully  purchased  with  legal   title  to  hhnself.      Campbell    v. 

the  trust  fund,  may  at  the  option  of  the  Drake,  4  Ired.  Eq.  (N.  Car.)  94. 

cestui  que  trust  be  pursued  into   the  Also  where  a  cashier  fraudulently  ab- 

hands    of    the    trustee,    or    those    in  stracted    the    funds    of   a    bank,    and 

privity  with  him,  and  held  subject  to  invested  them  in  a  bond  and  mortgage 

the  terms  of  the  original  trust.    Martin  in    his  own    name    and    on  his    own 

t'.  Greer,  i  Ga.  Dec.  iiS.  account.      Heid^  that  this  court  could 

The '  plaintiff,  it    seems,  understood  not  protect  the  bank  by  laying  hold  of 

that  her  money  was  to  be  invested  in  the  bond  and  mortgage,  or  by  restrain- 

the  real    estate  and    assented  thereto,  ing  the  mortgagor   or  mortgagee  by 

vet  not  having  consented   that  an  abso-  injunction.     Pascoag  Bank  v.  Hunt,  3 

lute  deed  be  taken  to  another  person  Edw.  Ch.  (N.  Y.)  583.     But  says  Elli- 

wlthout  any  recognition  of  her  interest,  ott,  J.,  in  Riehl  v.  Evansville  Foundry 

Heldy  that  the  transaction  was  in  fraud  Assoc.,  104  Ind.  72   (1885):  "We  have 

of  her  rights  and  that  the  estate  was  no  doubt  that  these  cases  (Campbell  t'. 

chargeable  with  an  equitable  lien  in  her  Drake,  4  Ired.  Eq.  (N.  Car.)*94,  and 

favor    in    the    nature    of   a    resulting  Pascoag     Bank    v.     Hunt,     3      Edw. 

trust.    Day  v.  Roth,  x8  N.  Y.  448.  Ch.     (N.    Y.)     583)     were    not  well 

Co-b0lr — ^BTldenoe. — Under  proceed-  decided.    They    are  in    conflict    with 

ings    in     partition,  land     of    a    dece-  the    very    great  weight    of    authority 

dent  was  sold  Dy  order  of  the  orphan^s  and      are       unsound      in      principle, 

court    to  one   of  the  heirs.    On  eject-  The  fact  that  the  agent  may  be  crimi- 

ment      for      its      possession     by     the  nally    prosecuted    does  not    affect  the 

purchaser,      the      defendant,    another  right  of   the  principal  to  get  back  his 

of    the      heirs,    gave     evidence    that  monev.      With    quite    as    much    rea- 

there  had  been  an  arrangement  made  son    rnight    it     be    urged     that     the 

that  it  should  be  purchased  for  four  of  principal      could      not      take       from 

the  heirs,  that  she  paid  the  purchaser  as  the    embezzler    the    money,    if   found 

part  of    the  purchase  money    a  sum  upon  his  person,    because  he  can  be 

which,  with  her  interest  in  the  estate,  punished  by  a  criminal  prosecution,  as 

would  more  than  buy   her  one-fourth,  to  urge  that  the  principal  cannot  follow 

Heldy  that  such  evidence  was  sufficient  the  trust  because  the  embezzler  is  liable 

to    establish    a  resulting    trust  unless  to  be  punished  by  a  prosecution  at  the 

negatived   in    the  belief  of   the   jury,  instance  of  the  State.     There  is  no  con - 

Harrold  v.  Lane,  53  Pa.  St.  268.  ceivable  reason  why  the  wronged  em- 

SeBnltliig  Traat  Does  Not  Arise  Wbere  ployer  may  not  secure  his  money  and 

Tliere  Is  No  Fiduciary  Belation. — If  one  the  embezzler  be  also  punished.    The 

who  stands  in  no  fiduciary  relation  to  punishment    is     not    to    vindicate    or 

another  appropriates  the  other's  money  reward     the    principal,  but    to      pro- 

and  invests   it  in   real  estate  or  other  tect  the    community     from  the  crimi- 

property,  no  trust  results  to  the  owner  nal    acts    of    embezzlers."      Accord- 

of  the  money.    Ensley   t/.  Ballentine,  ingly,    a    book-keeper     or    salesman 

4  Humph.  (Tenn.)  233;    Hawthorne  v.  who    receives     the     money    of     hiS 

Brown,  3  Sneed  (Tenn.)  465.     Butrt^xn-  employer      by    virtue     of     his      em- 

fare  Beck  v,  Ulrich,  13   Pa.  St.  636;  s.  ploy  men  t,    receives    it    in  a  fiduciary 

c,  53  Am.  Dec.  507,  and  cases  cited  in  capacity,    and   if  he  fraudulently  ap- 

notes,   from   which  it  appears   that    a-  propriates  it  to  his  own  use,  he  is  guilty 

resulting  trust  arises  even  where  there  of  a  breach  of  trust.      The  funds  which 

is  no  fiduciary  relation.  come  into  the  hands  of  an  agent  for  his 

Wli&tis  a  Fiduciary  Selatton. — There  principal  are  trust  funds,  and  the  latter, 

is  some  question  in  the  books  as  to  what  as   the  beneficiary,  becomes  in  equity 

is  a  fiduciary  relation,  and  it  seems  to  the  owner  of  the  property  purchased  by 

depend    largely    upon    the    extent    to  the  agent  with  these  funds,  and  'may 

which  the  person  is  trusted.    As  where  follow  it  into  property  in  which  it  has 

a  clerk  in  a  store  pilfered  money  and  been    invested.        Riehl    v.    Foundry 

goods  from  his  employer,  and  laid  out  Assoc,  104  Ind.  72. 

the  proceeds  in  the  purchase  of  a  tract  Equity  will  charge  land,  paid  for  in 

of  land.      Heldy  that  the  person   thus  part  with  money  known  to  have  been 

robbed      could       hold      neither      the  stolen   from   a  bank,  with  a  trust   in 

clerk        nor        his         representatives,  favor  of  the  bank  for  the  amount  so 

after      his      death,      as      trustees      of  used.     Nat.  Bank  v.  Barry,  125  Mass. 

the  land  for  his  benefit,  so  as  to  enable  20;   Bresnihan  v.  Sheehan,  125    Mass. 

him  to  call   for  a  conveyance  of  the  11;   U.   S.   Bank     i/.   State    Bank,    96 
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executor;* 

U.S.  30;  Bank  v.  Carey,  39  N.J.  Eq.  457;  96  U.  S.  30;  Walker  v,  Brungard, 

25.  21  Miss.  723. 

The  owner  of  negotiable  securities,  Mixing  Tnut    Funds. — If    a  trustee 

stolen  and  afterwards  sold  by  the  thief,  commingles  trust  money  with  money  of 

mav  follow  and  claim  the  proceeds  in  his  own,  and  afterwards  separates  from 

the  hands  of  the  felonious  taker  or  of  the  common  fund  a  proper  portion  as 

his  assignee  with  notice,  and  this  right  to  the  property  of  the  cestui^  and  with 

continues  and  attaches  to  any  securities  such  portion  of  the  fund  purchases  real 

or  property  in  which  the  proceeds  are  estate    in    his    own    name,   the    trust 

invested,  so  long  as  they  can  be  traced  becomes  impressed  upon  and  attaches 

and  identified  and  the  rights  of  a  bona  to  the  money  thus  set  aside  and  to  the 

fde  purchaser  do  not  intervene.    The  real  estate  purchased  with  such  money. 

law  will  'raise  a  trust  in  invitum  out  of  Houghton  v.  Davenport,  74  Me.  590. 

the    transaction    in    order  ,  that    the  PurchaMB  Partly  with  Trust  Funds 

fiubstituted  property  ma^  be  subjected  and  Partly  with  Funds  of  Trustee. — If  a 

to  the    purposes    of    indemnity   and  trustee  purchases  partly  with  his  own 

recompense.     Newton  v.  Porter,  69  N.  funds  and  partly  with  those  of  a  cestui ^ 

Y.  133.  the  cestui  has  a  resulting  trust  in  the 

A  clerk  of  a   bank,  through   fraud  purchase,  and  the  burden  rests  on  the 

using  the  borrowed  cheque  of  a  firm,  trustee  to  show  the  amount  of  his  own 

whose  account  (in  that  way  overdrawn^  funds.     Watson  v,  Thompson,  12  R.  I. 

was  more  particularly  under  his  own  466. 

super^'ision,  withdrew  money  from  the  A  trust  results  pro  tanto  where  only 

bank   and    deposited    it    to    his    own  part  payment  is  made  with  trust  funds, 

account  at  another  bank,  and  bought  Cecil.  Bank  v.  Snively,  23  Md.  253. 

^tock  with  it  and  caused  such  stock  to  Though  an  entry  on  public  lands  in 

be  placed  in  the  name  of   his  sisters  the  name  of  one  for  the  use  of  another 

without  consideration.     Held^  that  the  is  illegal,  where  a  son  entrusted  with 

sisters  were  to  be  construed  as  trustees  money  by  his  mother  to  enter  lands, 

for  the  bank.      Bank  of    America  v,  entered  them  in  his  own  name.     Held. 

Eollock,  4  Edw.  Ch.  (N.  Y.)  215.  that  there  was  a  resulting  trust  to  her. 

Where    a     draft    for     money    was  Buren  t*.  Buren,  79  Mo.  538. 

entrusted  to  a  broker  to  buy  exchequer  The  mere  fact  that  the  owner  of  land 

bills  for  his  principal,  and  the  broker  uses  trust  funds  in   the  improvement 

received  the  money  and  misapplied  it  thereof,  will   not   raise    for   the   bene- 

by  purcha.sing    American    stock    and  6ciaries  of  such  funds  a  resulting  trust 

bullion,  intending  to  abscond  with   it  in  the  land,  so  as  to  entitle  them  to  the 

and  go  to  America,  and  did  accordingly  proceeds   thereof,  to   the  exclusion  of 

abscond,  but  was  taken  before  he  quitted  judgment  creditors  subsequent  to  the 

England,  and  thereupon  surrendered  to  making  ot   the   improvements.      Such 

the  principal  the  securities  for  American  beneficiaries   are   not  entitled   to    any 

»tock  and  the    bullion,  who   sold    the  equitable     lien     against     the     estate. 

w\io\c  and  received  the  proceeds,  held^  Cross's  Appeal,  97  Pa.  St.  471. 

X\\'at  the  principal  was  entitled  to  with-  Time  of  Payment. — To  constitute  a 

hold  the  proceeds  from  the  assignees  of  simple    resulting     trust,    where     one 

the  broker,  who  became  bankrupt  on  person's  money  is  used  in  paying  for 

the  da)'  on    which    he    received   and  lands  conveyed  to  another,  the  money 

Tjisapplied    the     money.      Taylor    v,  must    be     paid    at    the    time    of    the 

Plumer,  3  M.  &  S.  562;  Thompson  v.  purchase;  but  when  a  trustee  thus  uses 

Parker,  3  Mason,  (U.  S.)  332;  Hoffman  trust  funds,  it  is   not  essential  to  the 

r.  Canon,   22     Wend.    (N.    Y.)    285;  f^5/«rjr  equity  to  charge  the  lands,  that 

Silsbury  V.  McCoon,  3  N.  Y.  579;  Bas-  the  money  be  paid  at  the  time  of  the 

settr.  Spofford,  45  N.  Y.  387.  purchase.    The  right  may  be  enforced, 

Oonvenion    of    Trust    Property    by  whether  the  payment  be  made  before 

Trtitw.— If  a  trustee  or  agent  convert  or  after  the  purchase,  so  long  as  the 

a  trust  fiind  in  his  hands  into  another  trust  funds  can  be  traced  into  specific 

species  of  property,  and  its  identity  can  property,  and  against  all  persons  except 

be  traced,  it  will  be  held  in  its  new  form  bona    fide    purchasers.       Lehman     v. 

liable  to  the  rights  of  the  beneficiary.  Lewis,  62  Ala.  129. 

Moffittr.  McDonald,!  I  Humph. (Tenn.)  1.  An  executor  who,  with  the  money 
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administrator  1}  partner  with  funds  of  the  partnership  ;* 

of   the    estate,  redeems    land    of    the  and  they  all  lived   together,  the  widow 

testator  sold  on  execution,  holds  it  in  furnishing  all  the  supplies  for  the  fami- 

trust    for    the    estate.       McCrory   v.  ly,    held,    that    the  widow  was  to  be 

Foster,  i  Iowa  271.  considered  in  all  these  investments  as 

A   trust    results   to   legatees    whose  acting  as  trustee  for  those  interested  in 

funds  are  applied  by  an  executor  to  the  the    property  purchased    in    her    own 

purchase  of  property.     Perry  v.  Head,  name,  and  the  law  will  raise  a  resulting 

X  A.  K.  Marsh.  (Ky.)  46.  trust  to  the  owners  in  the  property  so 

Where  an  executor  purchases  land,  purchased.  Seaman  t^.  Cook,  14  111.  501. 
and  takes  a  conveyance  to  the  estate,        8.  Where  one  of  three  partners  took 

this  is,  prima  facie,  a  declaration  of  a  portion  of  the  partnership  funds  and 

trust,  and  the  land  will  be. subject  to  a  invested  it  in  lands  in   a  distant   State, 

division  among  the  heirs.    Garrett  v.  with  the  declared   intention  of  appro- 

Garrett,  i  Strobh.  (S.  Car.)  Eq.  96.  priating  such  lands  to  his  own  use  and 

Where  an  executor  or  administrator,  the  use  of  his  children,     held,  that  the 

without      any     authority,      purchases  other    partners  might  follow  him  and 

property  for  the  estate,  and  no  objection  claim   the  lands  in  which   the   money 

being  made  by  those  interested  in  the  had  been  invested;  that  the  partner  in 

estate,  to  the  use  of  the  funds  in  that  such  case  was   but  a  trustee.     King  v. 

way,  the  property  so  purchased  must  Hamilton.  16  111.  190. 
be  treated  in  equity  as  the  property  of        Where    a    complainant    files    a  bill 

the  estate.     Harper  v.  Archer,  28  Miss,  claiming  for  himself  and  others  certain 

212.  tracts  of  land  purchased  in  partnership, 

Where  executors  were  authorized  by  to  sustain  the  suit  it  is  enough  to  show 
will  to  sell  land  devised  to  the  testator^s  that  the  land  was  purchased  ^Vith  the 
family  on  giving  security,  and  they  partnership  funds,  without  specifying 
sold  the  land  and  employed  the  the  amount  contributed  by  each  part- 
identical  money  it  produced  in  buying  ner.  Piatt  v.  Oliver,  2  McLean  (U. 
other  land,  and  there  was  evidence  S.)  267;  Phillips  I'.Crammond,  2  Wash, 
of  declarations  by  one  of  the  executors,  (U.  S.)  441;  Jenkins  v.  Frink,  30  Cal. 
tending  to  show  *  that  the  purchase  was  586. 

in  trust  for  the  family,  heldy  that  the  A  and  B  were  partners  in  trade.  B 
circumstances  were  sufiScient  to  raise  a  having  the  management  of  the  partner- 
trust  for  the  family  in  the  lands  thus  ship  business,  purchased  real  property 
purchased.  Wallace  v.  Duffield,  2  S.  with  the  partnership  funds,  and  took  a 
&  R.  (Pa.)  521.  deed  in  his  own  name.     Although   the 

1.  Where  an  administrator  of  an  es-  conveyance  is  made  to  him  alone,  and 

tate  uses   the  money  of  the  estate   to  the   legal   title   is   invested  in  him,  he 

procure  the  title  to  lands  for  the  benefit  holds  one  moiety  for  the  benefit  of  his 

of  the  heirs  of  the  estate,  the  heirs  may  partner  A.     Baldwin  v.  Johnson,  Saxt. 

adopt  his  act  and  claim   the  land,   and  (N.  J.  Ch.)  441;  Coder  v.   Huling,   3 

in  a  suit  by  the  conservator  of  one  of  Casey  (Pa.)  84. 

the  heirs  to  set  aside   a  sale  of  such        Prior  to  the  act  of  1786,  concerning 

heir's  portion  of  the  land,  the  party  in  partitions  and  joint  rights  and  obliga- 

possession  will  not  be  allowed  to  set  up  tions,  two  men,  who  were  partners  in  a 

in  defence  that   the   administrator  had  drove  of  cattle,  applied  part  thereof  to  a 

no  right  to  make  the   investment,  and  joint  purchase  of  a  settlement  right  to 

that  such  heir's  claim   is  only  for  his  land,  and  one  of  them  died;  the  survivor 

share  of  the  money  invested.     Doge  v.  had  the  land   surveyed   by  virtue  of  a 

Cole,  97  111.  338;   Barker  v»  Barker,  14  land  office  treasury  warrant,  and  sold  it 

Wis.  131.  to  a  third  person,  who,   having  notice 

Where  an  intestate  left  a  widow,  one  of  the  partnership    right,    obtained  a 

son  and  three  daughters,  and  the  widow  grant  of  the  whole  from  the  common - 

administered  the  estate,  and   managed  wealth;  a  purchaser  from   the  heir  of 

the  whole  of  it  and   its  proceeds  for  a  the  deceased  partner  was,  nevertheless, 

period  of  thirty-seven  years,  investing  entitled,  in  equity,  to  his  share  of  the 

and  reinvesting  the  proceeds,  at  first  in  land.     Edgar  v.  Donally,  2  Munf.  (Va.) 

the  joint  names  of  herself  and  children,  387. 

and  afterwards,  with   their  assent   and         Where  real  estate  is  purchased  with 

knowledge,  in  her  own  individual  name,  partnership   funds,   for  the   purpose  of 
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guardian  ;* 

sale,  to  pay  the  debts  of  the  firm,  the  descended,  became  trustee  in  his  stead. 

heirs  of  a  deceased  partner,  who  alone  Smith  v.  Ramsay,  x  Gilm.  (III.)  373. 
took  title  to  such  land,  will   be  consid-        A  parol   agreement  to  become  part- 

ered  trustees  for  the  surviving  partner,  ners  in  the  business  of  buying  and  sell- 

Pugh  V.  Currie,  5  Ala.  446.  ing  lands  in  Maine  is  void,  under  the 

If  two  or  more  persons   as    mining  statute  of  frauds.     Smith  v.  Burnham, 

partners  claim  and  develop  a  mine  situ-  3  Sumn.  435. 

ated  upon  land  owned  by  a  third  per-  If,  on  the  dissolution  of  a  firm,  one 
son,  and  the  partners  authorize  one  of  partner  sells  the  partnership  issets  by 
their  number  to  purchase  the  land  of  the  public  auction  to  a  person 'who  after- 
owner  for  the  benefit  of  all,  and  he  buys  wards,  in  pursuance  of  a  secret  arrange - 
the  same  in  his  own  name,  he  holds  the  ment  made  with  him  before  the  sale, 
legal  title  of  his  partners*  proportion  in  re-conveys  them  to  him,  he  will  be  keid 
trust  for  them.  Settembre  v.  Putnam,  in  equity  to  account  to  the  other  partner 
30  Cal.  490.  as  if   no  sale  had  been  made,  although. 

Where  real  estate  is  purchased  for  such  partner  was  present  at  the  sale  and' 

partnership  purposes  and  on   partner-  made  a  bid  for  the  assets  himself.  Jones 

ship  account,  let  the  legal  title  be  vested  v.  Dexter,  130   Mass.  380.  Vide  Coder 

in  whom  it  may,  as  where  the  convey-  f.  Hullng,  27  Pa.  St.  84. 
ance  is  taken  to  the  partners  as  tenants        1.   Property  purchased  by  guardian, 

in  common,  it  will,  in  equity,  be  deemed  in  his  own  name,  with  his  ward  s  money, 

partnership    property,  and   like  other  stands  charged  with  the  same  trust  as 

effects,  personal  estate;  and   the   part-  did  the  money. 

ners  are  cesiuis  que  trust.     But  a  court        Caplinger  z*.   Stokes,  Meigs  (Tenn.) 

of  law  must  view  it,  in  general,  only  175;  Broyles  v.  Nowlin,  59  Tenn.  191. 

according  to  the  legal  title.     Moxie  i\  Where    slaves    were  purchased   by   a 

Carr.  i  Sumn.  (U.  S.)  174.  guardian  at  the  administrator's  sale,  and 

W^here  one   party  has  acquired  the  the  notes  of  the  guardian  were  handed 

legal    title    to    real    estate,    to    which  to  him  by  the  administrator  as  the  dis- 

another  has  a  better   right,  a  court  of  tributive  share  of  his  ward,  it  is  heid 

equity  will  convert  him  into  a  trustee  of  that  there  was  no  payment  made  by  the 

the  true  owner,  and  compel  him  to  con-  guardian,  and  that  the  slaves  purchased 

vey  the  legal  title.  Winkfield  v.  Brink-  are  the  property  of  the  ward,  whether 

man,   21    Kan.  682;  Stark   r.  Starrs,  6  such    slaves    be   in   the   hands  of  the 

Wall.  419;  Moody  v  Arthur,  16  Kan.  guardian  or  his  vendee  with  notice  of 

428.  ward's  equity.    Turner  i*.  Petigrew   et 

The  appropriation  of  the  joint  funds  <?/.,  6  Humph.  (Tenn.)  43S. 
of  a  copartnership  by  one  of  the  mem-  Property  purchased  by  a  guardian, 
bers  of  a  firm,  to  the  purchase  of  real  with  funds  belonging  to  his  ward's  es- 
estate  conveyed  to  such  partner  in  his  tate,  and  the  title  to  which  was  taken 
own  name,  will  not  create  a  resulting  in  the  guardian's  name,  will,  at  the  op- 
trust  in  favor  of  his  copartner,  unless  tion  of  the  ward,  be  declared  to  be  held 
the  funds  were  so  appropriated  in  pur-  in  trust  for  him.  A  purchaser  of  prop* 
suance  of  an  agreement  between  the  erty  so  held  in  trust,  at  a  sale  under  an 
parties  at  the  time  of  the  purchase,  execution  against  the  trustee,  the  pur- 
Forsythe  v.  Clark, 3  Wend.  (>J.Y.)  637.  chaser   having  notice  of  the  facts  cre- 

A,  B  and  C  were  partners  in  business,  ating  the  trust,  will  be  decreed  to  hold 

C  contributing  one-half  of  the  capital,  it  as  trustee.     Durling  v,  Hammar,  20 

A  debtor  of  the    firm  conveyed   to   B  N.f.  Eq.  220. 

certain  lands  in  discharge  of^  the  debt.        Where  a  guardian  uses  the  money  of 

On  a  dissolution  of  the    partnership  his  ward  in  the  purchase  of  lands,  the 

business,  by  mutual  consent,  a  conveyed  ward  is  entitled  to  the  results  of  the 

one-half  of  the  lands  to  C,  B  still   re-  purchase,  whether  the  guardian  pur- 

taining  the  legal  title  to  the  other  half,  chased    for    himself  or    his  ward,   or 

B  died  leaving  an  only  heir.   Held^  that  whether  he  use  the  money  merely  as 

in  equity,  B  was  a  trustee  of   the  firm,  agent  and  not  as  guardian.     Shelton  v, 

and  that  the  trust  was  executed  in  part  Lewis,  27  Ark.  190;  Tohnson  v,  Dough- 

by  the  conveyance  to  C,  that  he  was  erty,  18  N.  J.  Eq.  406. 
then  the  trustee  of  A,  and  on  his  death,        The  mother  of  the  plaintiffs  was  en- 

his  only   heir,  to  whom   the   legal  title  titled,  under  the  will  gC  tier  deceased 
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committee,  conservator  or  trustee  of  a  lunatic  ;* 

husband,  to  the  income  of  his  estate  and  the  money  is  so  used,  the  transac- 
until  she  should  again  marry,  when  the  tton  does  not' create  an  equity  in  the 
whole  estate  was  to  vest  in  plaintiffs,  ward  to  charge  the  lands  with  the  pay- 
She  having  married  W,  permitted  him  ment  of  the  money  so  borrowed  and 
to  collect  the  rents  belonging  to  the  used.  Coles  v,  Allen  et  al.^  64  Ala.  98. 
plaintiffs.  Part  of  these  he  deposited  A  guardian  of  an  infant  having  pur- 
in  a  bank,  and  the  balance  he  used  in  chased  real  estate  chiefly  with  the 
his  business.  Under  an  arrangement  money  o{  his  ward,  he,  however,  con- 
between  the  mother,  acting  as  guardian  tributing  a  portion,  and  having  taken 
of  the  plaintiffs,  and  W,  he  purchased  title  in  his  own  name,  a  trust  results  in 
certain  premises  for  the  plaintiffs,  pay-  respect  to  the  property  in  favor  of  the 
ing  towards  the  same  $4,700  of  their  infant  who  may  claim  afterwards,  not 
money  in  his  hands,  and  assuming  the  merely  a  lien  as  security  for  the  money, 
payment  of  a  mortgage  of  $10,000  then  but  a  proportionate  share  of  the  estate, 
on  the  premises,  and  took  the  title  in  Bitzer  v.  Bobo  (Minn.),  38  N.  W.  Rep. 
his    own    name,  but  for  their  benefit.  609. 

Heidy  that  there  was  a  resulting  trust  Where   a  guardian  purchases   lands 

in  favor  of  the  plaintiffs;  that  w,  hav-  for  himself,  upon   his  own   credit,  and 

ing,  as  the  agent  of  his  wife,  received  takes  a  conveyance,  and  afterwards,  in 

the  rents  belonging  to  the  plaintiffs,  he  violation  of  his  duty,  uses'  the  money  of 

was  their  trustee,  and  they  might  follow  his  wards  in  payment  of  the  purchase 

the  fund  into    his   hands,  and  into  any  money,  no  trust  in  the  land   results  or 

proper^  in  which  he   might  invest  it.  arises' in  favor  of  the  wards.     French  v, 

Schlaener  v.  Corson,  52  Barb.  (N.  Y.)  Sheplor,  83  Ind.  266. 

510.  Land    for  which    the  title  is  in   the 

Though  a  title  bought  in  by  a  guardi-  wife's  name  was  sold  by  the  sheriff;  on 
an  and  co-tenant  was  in  fact  worthless,  distribution  of  the  balance  after  pay- 
as  they  purchased  it  in  good  faith  be-  ment  of  liens,  a  judgment  creditor  oC 
lieving  it  would  be  beneficial  to  the  the  husband  claimed  it,  alleging  that  the 
estate  of  the  wards  and  co-tenants,  the  land  had  heen  bought  with  money  she 
purchasers  are  entitled  to  be  reimbursed  held  as  guardian,  and  the  husband  be- 
for  a  proportional  part  of  the  price  paid,  ing  liable  for  her  misappropriation,  he 
by  the  heirs  who  claim  the  benefit  of  a  h^  an  equitable  title  to  the  land.  Held^ 
compromise  obtained  by  using  it.  Lee  that  the  creditor  had  no  standing  in 
r.  Fox,  6  Dana  (Ky.)  171.  court  on   that  ground,  and   the  wards 

A   purchase  of  land   by  a  guardian,  having  a  resulting  trust  in  the  land,  the 

which  he  declared  at  the  time  to  be  for  balance  was   theirs,  and   the  wife   had 

the  use  of  his  ward,  is  not  such  a  trust  the    right    to    receive    it  as  guardian, 

as  can  be  enforced  by  the  ward,  but  is  Hammett's  App.,  72  Pa.  St.  337. 

within  the  provisioixs  of  the  statute  of  On  the  death  of  A,  in  1834,  her  realty, 

frauds  and  perjuries.     Kisler  v,  Kisler,  subject  to  her   husband's  curtesy,  de- 

2  Watts  (Pa.)  323.  scended  to  her  two  sons,  B  and  C.  The 

The  rule  which  requires  strictness  of  husband  was  appointed  guardian  of  the 

proof  to  establish   a  trust  may   be  re-  son's    estate,    obtained  legislative  per- 

laxed  in   a  case  of  parties  who  do  not  mission  to  sell  their  realty,  and  invested 

deal  on  equal  terms,  as  in  a  case  between  the  proceeds,  with  other  moneys,  in  a 

guardian  and  ward,  where  the  guardian  farm  in  his  own  name.     Of  this  farm  he 

has  kept  no  accounts,  a  trust  will  more  subsequently  sold  large  portions  to  bona 

readily  be  presumed.     Snell  v.  Elam,  2  fide  purchasers  without    notice,  mort- 

lieisk.  (Tenn.)  82.  gaged  a  part  of  the   rest,  and  subse- 

Where  a  person  borrows  money  of  quently  died  insolvent  in  1877.  Held^ 
an  infant's  guardian,  to  be  used  in  pay-  that  B  had  an  equitable  title  or  result- 
ing his  notes  for  lands  which  he  has  ing  trust  in  the  unsold  residue  of  the 
purchased,  with  the  understanding  and  farm,  to  the  extent  of  his  part  of  the 
agreement  between  them  that,  on  the  purchase  money  thereof.  Watson  v. 
guardian's  resignation  in  a  short  time,  Thompson,  12  R.  I.  466. 
the  guardian  would  take  out  letters  of  1.  Where  the  committee  of  a  lunatic 
guardianship  and  receive  his  own  notes  purchases  real  estate  and  takes  the  con- 
from  the  former  guardian  as  money,  veyance  to  himself,  in  violation  of  his 
and  this  agreement  is  carried  into  effect  trust,  and  pays   the  consideration  with 
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agent  ;*  attorney,  solicitor  or 

monej  belonging  to  the  lunatic,  a  trust  estate  subject  to  all  the  incidents  at- 

results  in  favor  of  the  lunatic;  and  this  taching  to  such  estate.     Follansbc  v. 

trust  is  retained   by  the  i  R.  S.  728,  ^  Kilbreth,  17  111.  522. 

53,  and  is  turned  into  a  legal  estate  hy  The  statute  of  limitations  is  not  allowed 

the  45th  section  of  the  same  article  (i  to  run  in  favor  of  a  man  who  was  em- 

R.  S.  728,  i  45 )f  and  it  is  liable  to  be  ployed  to  act  as  agent  but  purchased 

sold  on  execution,  and  descends  to  the  for  himself.     He  is  considerea  a  trustee, 

heir-at-law,  if  not  otherwise  disposed  and  his  employer  shall   be  entitled   to 

of.     Reid  V.  Fitch,  11  Barb.  (S.  Car.)  the  benefit  of  the  purchase.     Hutchin- 

399.  son  V.  Hutchinson,  4  Des.    (S.  Car.) 

1.  If  an  agent,  employed  to  purchase  Eq.  77;  Chastain  x\  Smith,  30  Ga.  96. 

lands  for  his  principal  and  with  his  A,  ijcing  aware  that  B  wished  to  ob- 

money,  upon  the  purchase  thereof  takes  tain  shares  in  a  certain  company,  rep- 

the  title  thereto  in  his  own   name  with>  resented  to  B  that  he.  A,  could  pro- 

out  the  knowledge  or  consent  of  the  cure  a  certain  number  of  shares  at  £3 

latter,  he  will  be  adjudged  to  hold  the  per  share.  B  agreed  to  purchase  at 
title  as  trustee  for  his  principal,  and,  K  -  that  price,  and  the  shares  were  there - 

f^old  and  transferred   by  him,  the  pro-  upon  transferred,  in   part  to  him  and 

ceeds  in  his  hands  will  be  impressed  in  part  to  his  nominees,  and  he  paid  A 

with  a  similar  trust,  and  the  court  will  £3  a  share.      He  afterwards  discovered 

compel  him  to  account  therefor.    Krae-  that  A  was  in  fact  owner  of  the  shares, 

mer  v.  Deustermann  (Minn^,  3  N.  W.  having  just  bought  them  for  £2  a  share. 

Rep.    276;    Schlaefer    v,    Corson,    52  Heid^  that,  on  the  facts,   A   was  an 

Barb.  (N.  Y.)  510.  agent  for  B;  and  A  ordered  to  pay  back 

The  owner  of  a  mining  claim  sold  to  B  the  difference  between  the  price  of 

for  taxes  requested   another  to  buy  it  the  shares.     Kimber  t\  Barber,  L.  R.,S 

in  and  furnished  purchase  money  there-  Ch.  Ap.  56. 

for.  The  agent  purchased  in  his  own  Where  a  party  managing  an  estate 
name.  Heid^  that  these  transactions  uses  funds  belonging  to  the  estate  with 
created  a  resulting  trust  in  the  owner's  which  to  buy  an  outstanding  tax  title 
favor,  although  the  agent  made  no  ex-  on  real  estate,  a  resulting  trust  to  the 
press  promise  to  act  as  such.  O'Connor  extent  of  that  title  will  arise,  by  opera- 
te. Irvine  (Cal.),  16  Pac.  Rep.  236.  tion  of  law,  in  favor  of  the  heirs  entitled 

An  agent  who  buys  land   at  the   re-  to  the  trust  funds  used,  and  the  srantee 

quest  of  his  principal,  taking  title  in  will  be  considered  as  holding  them  as 

his  own  name,  and  advancing  the  money,  trustee.     Ward  v.  Armstrong,  84  UK 

which  is  afterwards  repaid,  holds    in  151. 

trust  for  his  principal,  under  California  Parol  proof  cannot  be  received  to  es- 

civil  code,  providing  that  when  a  land  tablish  a  resulting  trust  in  lands  pur- 

transfer  is  made  to  qne,  and  the  consid-  chased  by  an  agent  and  paid  for  by  his 

cration   is   paid   by  or  for  another,  a  own  funds,  no  money  of  the  principal 

trust  is  presumed  to  result  in  the  latter*s  beinff  used   for  the  payment;  for  thfc 

favor.    Heilman  v.  Messmer  (Cal.),  16  relation  of  principal  andf  agent  depends 

Pac.  Rep.  766.  upon  the  agreement  existing  between 

An  agent  or  attorney  buying  prop-  them,  and  the  trust  in  such  a  case  must 

erty  under  a  judgment  o{  hu  principal  arise  from  the  agreement  and  not  from 

becomes  a  trustee  if  he  pay  the  money  the    transaction,    and    where    a    trust 

of  his  principal  or  purchase  for  less  than  arises  from  an  agreement  it  is  within 

his    claim,    but   the    principal    is    not  the  statute  of  frauds,  and  must  be  in 

obliged  to  take  the  land,  or  consider  the  writing.    This  rule  is  so  inflexible  that, 

purchaser  as  his  trustee,  but  may  elect  though  the  agent  may  be  indicted  and 

to  treat  him  as  a  debtor  and   claim   the  convicted  or  perjury,   in   denying  hi» 

money  instead  of  the  property.    Eshel-  character  as  agent  in  his  answer  under 

man  v.  Lewis,  49  Pa.  St.  410.  oath,  the  court  cannot  decree  and  estab- 

An  agent  employed  to  purchase  for  lish  the  trust.     But  if  an  agent  invest 

another,  whether  he  be  actually  or  con-  his   principaKs   money    in    real   estate 

structively  an  a|^ent,  cannot  purchase  without  his  knowledge,  or  if,  investing 

for  himself,  but  ts  a  trustee  for  his  em-  the  money  with  his  knowledge,  he  takes 

plover.     Church  v.  Sterling,  16  Conn,  the  deed  m  his  own  name  without  his 

388.  And  the  principal  has  an  equitable  consent,  or  take  a  deed  in  form  con- 
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Steward  ;^  father  who  purchases  in  his  own  name  with  the  funds  of  his 
children  ;*  mother  who  purchases  in  her  own  name  with  the  funds 
of  her  children  ;*  husband  who  purchases  out  of  his  wife's  sepa- 
rate property  or  out  of  savings  of  his  wife's  w^parate  property  ;* 
but,  where  purchase  is  made  from  savings  out  of  an  allowance 
made  by  the  husband   or  out  of  the  wife's  earnings,  no  trust 

• 

trary  to  the  understanding,  there  wiU  Opp,  56  III.  34;  Fox  v,  Doherty,  30 

be  a  resulting  trust,     i  Peny  on  Trusts  Iowa  334. 

(3rd  ed.)i  §  135*  and  cases  cited.  A    widow,  occupant  of    town  lots, 

1.  Where    a    steward    had  laid  out  married    again,    and    on    her    death 

money  remitted  to  him  in  purchases  of  intestate,  leaving    a    minor  child,    her 

land  in  his  own  name,  Lord  Hardwicke  husband  took  from  the  county  judge, 

thought   the    property    so    purchased  who  had  received  a  patent  from  the 

liable,  and  that  the  steward  should  be  United  States,  a  certificate  of  title  in  his 

presumed  to  have  meant  to  do  the  just  own  name,  and  subsequently  sold  the 

and    honest    thing.      The    estate  was  lots.     Held^  that  the  widow^s  interest 

treated  by    Lord   Bath  as    purchased  was  her  separate  property,  vesting,  on 

with  trust  money.     Bennett  v.  May-  her  death,  in  her  husband  and  child  as 

hew,  cited   i   Bro.  Ch.  '232;    2   Bro.  tenants  in  common,  and  that  to  the 

Ch.   287;    See   infra^  XII.,  2,  (i)  and  extent    of     the    child's    interest    the 

notes.  husband  held  the  legal  title  in  trust, 

3.  Where  a  father  obtains  money  from  and    a    purchaser    with    notice    took 

the  guardian  of  his  children  and  invests  subject    to    the    trust.      Everdson    v, 

it  for  their  benefit    in  certain    lands,  Mayhew,  65  Cal.  163. 

taking  the  title  in  his  own  name,  the  4.  Resulting  trust    arises  in  favor  of 

father  will  be  treated  as   holding  the  wife  whose   husband  induces    her    to 

same  in  trust  for  said  wards,  and  it  will  allow  him  to  sell  separate  -land  of  hers 

not  be  subjected  to  the  judgment  of  a  and  to  use  the  money  thus  derived  to 

creditor,  rendered   against    the  father  purchase    other  land   with,  where   he 

after  such  purchase,  but  upon  a  debt  takes  the  title  in  his  own  name.     A 

contracted  by  him  before.    Robinson  court  of  equity  will  enforce  the  trust 

V.  Robinson.  22  Iowa  427.  after    his    death    against    his     heirs. 

8.  Where  a  mother,  a  married  woman,  Pritchard  v.  Wallace,  4  Sneed  (Tenn.) 

received  money  from  her  daughter,  and  405;  70  Am.  Dec.  254;  Goldsberry  v. 

declared  that  certain  lands,  purchased  Gentry,  92  Ind.  193. 

by  and  conveyed  to  her  for  about  the  A  purchase  of   real  estate   with   a 

amount  so    received,  were   purchased  wife's  money,  which  was  obtained  on 

with  that  money  and  for  her  daughter,  condition  that  the  deed  should  be  taken 

the  lands  will  be  decreed  to  be  held  in  in  the  wife's   name,  would  constitute 

trust  for    the  daughter.     Johnson    ik  the  husband    a  trustee    for   his  wife, 

Dougherty  et  «x.,  18  N.  J.  Eq.  406.  independent  of  the'  act  of  184S.    And 

Where    a  purchaser    of    land    died  the  subsequent  giving  of  a  judgment  for 

without'  completing  his  payments,  and  the    money    would    not    convert    his 

afterwards  the  vendor  without  mani-  situation  of  trustee  into  that  of  a  mere 

Testing    any    desire    or    intention    of  debtor.    Fillman  v.  Divers,  31  Pa.  St. 

declaring  a  forfeiture  of  the  contract  429. 

under  a  clause  giving  him  such  right,  Where  land  had  been  conveyed  to 

resold    one- half  of  the  lot  to  a  third  husband  and  wife  which  was  purchased 

person,  and  the  other  half  to  the  w}dow  with  money  loaned  by  the  wife,  and  the 

of  the  original  purchaser,  for  the  exact  husband    afterwards  exchanged   it  for 

sum  then  due  on  the  first  contract,  and  other    land,  the    deed    to    which,  by 

the  half  sold  to  the  widow  was  worth  express  agreement  with  his  wife,  was  to 

considerably  more  than  the  price  paid  be  executed  to  her  in  consideration  for 

by  her,  and  she,  on  payment,  obtained  the  loan,  but  which  was  inadvertentlv 

a  conveyance,  it  was  held  there  was  no  executed    tp    him,    held^  that  he  took 

forfeiture  declared,  and   she  took  the  the  land  only  as  a  trustee  for  his  wife, 

legal  title  in  trust  for  the  heirs  at  law  of  and  that  it  was  not  subject  to  his  debts, 

her  husband.    Musham  v.  Musham,  87  English  v.  Law,  27  Kan.  242. 

111.  80;  Seaman  v.  Cook,   14  111.  501;  Where     land     is    purchased    by    a 

Stow  V.  Kimball,  28  111.  93;  Roberts  v.  husband     for    his    wife    with    money 
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belonging  to  her  separate  estate,  and  a  to  an  undivided  half.     Held^  that  there 

deed  is  made  out  to  the  husband,  a  was  a  trust  in  her  favor  and  the  statute 

resulting  trust  arises  in  her  favor,  and  of  uses  did  not  affect  it     Springer  r. 

if,  within  the  statu torjr  period   there-  Young,  14  Oreg.  280. 
after,  in  which  a  resulting  trust  must  be         Where  it  was  agreed  that  the  husband 

declared     in     writing,     the     husband  should  invest  the  wife's  money  in  land 

executes  a  deed  to  the  wife,  it  operates  for  the  use  of  her  and  her  son,  or  return 

as  a  valid  conveyance  of  the  legal  title  it    to    her,  kcld^  that    in    the    former 

to  her  even  as  against  his  judgment  alternative,  a  resulting  trust  would  be 

creditors.      Hay   r.   Martin    (Pa.)«    13  created  in  the  land  in  favor  of  the  wife; 

Cent  Rep.  217.  in  the  latter.it  would  be  money  had  and 

Where  a  tract  of  land,  bought  by  the  received  to  her  use.    Resor  r.  Resor  et 

husband  with  money  belongmg  to  the  a/.,  o  Ind.  347. 

wife,  is  sold  and  exchanged  by  him  for        If  the  husband  purchases  lands  with 

another  tract,  the  exchange  does  not  the  proceeds  of  or  accumulations  of  the 

affect  her  right  to  pursue  her  money  wife^s  separate  estate  and  takes  title  in 

and  fasten  a  trust  on  the  lands  received  his  own  name,  a  trust  results  to  the 

in  the  exchange.     Walker  v.  Elledge,  wife,  and  she  may  elect  to  charge  him 

65  Ala.  51.  personally  or  claim  the  purchase  as  her"" 

On  a  partition  sale  of  lands  of  heirs  own;  so  also  if  part  only  of  the  purchase 

including    L,  her  husband    became  a  money  is  paid  with  such  funds,  or  the 

purcliaser,  paying  only  the  $22  in  excess  husband  uses  them  in  making  improve- 

of    his  bid  over  her    interest  in    the  ments  on  the  lands,  a  resulting  trust- 

proceeds  of  the  whole  sale,  and  took  arises  to  the  extent  of  the  sums  thus 

title  in  his  own  name.     Held^  that  a  expended,  and  the  wife  may  charge  the 

resulting  trust   thereby  arose    in    her  lands    and    improvements    with    their 

favor.    Loften  v.  Witboard,  92  III.  461.  repayment  to  her.    Tilford  v,  Torrey, 

If,  on  purchase  of  land  by  a  husband  53  Ala.  120. 
partly  on  credit,  the  cash  payment  is         Where  a   husband   buys    land    with 

made    with    money   furnished    by   the  his    wife's    money,      taking  a     deed 

wife's  father  as  an  advancement  to  her,  therefor  in  his  own  name,  without  her 

a  resulting  trust  arises  in  her  favor  to  consent,  or  with  her  consent,  agreeing 

the  extent  of  such  payment,  which  can  orally  to  hold  the  land   in  trust  tor  her, 

be  specifically  enforced  by  her  when  the  a  trust  results  in  her  favor,  under  section 

purchase  money  is  wholly  paid.     Lewis  2976  R.  S.,  1881.      Radcliff  v.  Radford, 

r.   Montgomery   Mut.   Bldg.  &   Loan  96  Ind.  482. 
Ass.,  70  Ala.  276.  In  1870  a  husband  and  wife  owned 

A  father  placed  trust  funds  in  the  certain  lands,  the  latter  an  undivided 
hands  of  his  son-in-law,  for  the  benefit  one-eigth  thereof,  and  they  sold  it  to  A 
of  his  daughter.  The  son-in-law  pur-  and  B,  who  paid  the  husband  $3,000  in 
chased  real  estate  with  the  trust  funds,  cash,  which  he  applied  to  his  own  use, 
and  took  the  deed  in  his  own  name,  and  gave  him  a  mortgage  for  $12,000, 
//e/(t/,  that  the  court  would  protect  the  the  balance  of  the  consideration.  In 
real  estate  against  a  judgment  and  1875,  A  and  B,  in  consideration  of  $100, 
execution  creditor  of  the  husband,  and  the  cancellation  of  their  mortgage, 
And  if  the  husband  expends  his  own  reconveyed  the  premises  to  the  hus- 
money  to  a  large  amount  in  the  band.  Af^er  his  death,  and  on  a  parti- 
improvement  of  the  trust  property  for  tion  of  the  premises,  keld^  that  the 
the  purpose  of  protecting  it  from  his  wife  was  entitled  to  one-eighth  part 
creditors,  the  court  might  properly  thereof  in  her  own  right.  Bergstrasser 
refuse  its  aid  in  protectmg  the  trust  v.  Say  re,  42  N.  J.  Eq.  4S8.  Where  a 
property,  and  certainly  would  not  wife  furnished  to  her  husband  one-half 
interfere,  except  so  far  as  to  protect  the  the  purchase  price  of  a  farm  upon  an 
fund  in  the  property  belonging  to  the  understanding  that  the  title  should  be 
wife.  Lathrop  v.  Gilbert,  10  N.  J.  Eq.  taken  in  her  name,  but  she  was  present 
344.  when  the  conveyance  was  made  to  her 

AAer  a  husband  and  wife  had  per-  husband,  and  knew  the  fact  and  made 
fected  a  donation  claim  they  sold  it,  no  objection,  held^  that,  under  see- 
the husband  investing  the  proceeds  in  tions  2071,2077,  2078,  R.  S.,  no  trust 
other  land,  to  which  he  took  title  in  his  resulted  in  favor  of  the  wife,  though  she 
own  name,  living  on  it  with  his  wife  for  may  have  believed  that  her  husband 
more  than  twenty  years  and  recognizing,  held  the  title  in  trust  for  her.  Skinner 
during  the  whole  of  that  time,  her  right  v.  Jame>»,  69  Wis.  605. 
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When  a  wife  allows  her  husband  to         Where  a  husband,  entrusted  with  his 

act  as  her  agent  in  the  care  and  invest-  wife*s  money  to  invest  in  real  estate  in 

ment  of  her  monejf  no  presumption  of  her  name,  took   the   title  in   his  own 

gift  arises.      On  the  contrary,  if  he  in-  name,  paying  with  her  money,  and  after 

vests  it  in  real  estate,  and  takes  the  title  their  separation  a  settlement  was  made 

in    his    own    name,  a  resulting    trust  between   them  by  which  he  gave  her 

arises  in  her  favor.       Heath  v,  Slocum  certain  furniture  and  |8oo,  in  considera* 

(Pa.),  9  Atl.  Rep.  259.  tion  of  which  she  gave  him  a  written 

No  Tnut  Results. — Where  a  legacy  release    and    full    discharge    from    all 

in  the  hands  of  a  guardian  of  a  married  claims,  debts,  demands,    actions    and 

woman  was  used  by  him  to  purchase  causes    of   action    of  every    kind    and 

land,  and  the  deed  was  made   to  her  nature,  it  was  held  a  complete  bar  to 

husband,  with  the  parol  understanding  a     bill     subsequently     filed     by     her 

and  agreement  that  the  land  was  pur-  against   him  to  compel  a  conveyance 

chased  for  the  wife,  it  was  keld^  Hama,  of  the  real  estate  to  her.     Moss  t'/Moss, 

J.,  dissenting,  that  the  purchase  money  95  111.  449. 

was   not  the  separate  property  of  the        Money  settled  to  the  separate  use  of 

wife,  and  that  there  was,  consequently,  the  wife,  and  in  the  event  of  no  children 

no  resulting  trust  in  her  favor.     Miller  to  her  absolutely — with   power   to  the 

V,  Blackburn,  14  Ind.  62.  trustees,  with  her  consent,  to  invest  it 

A  married  woman  cannot  assert  an  in  land,  is  no  lien  on  land  purchased  by 
equitable  lien  on  lands  purchased  by  husband  having  obtained  the  purchase 
her  husband  on  the  ground  that  her  money  thereof  from  the  trustees,  the 
funds  were  used  by  him  in  paying  the  circumstances  not  raising  the  presump- 
purchase  money,  when  the  proof  tion  as  if  he  had  been  under  an  engage- 
shows  that  the  payment  was  in  fact  ment  to  purchase,  that  his  purchases 
made  with  moneys  borrowed  by  him  on  were  in  pursuance  of  that  engagement; 
his  individual  credit,  which  he  intended  and  upon  the  evidence  the  fact  of  the 
to  repay  from  his  wife's  funds  when  application  of  the  trust  fund,  or  the  ina- 
received.  Crutcher  v.  Taylor,  66  Ala.  bility  of  the  husband,  by  other  means, 
217.  not  being  made  out.     Lench  v.  Lench, 

A  husband  bought  land  paying  for  it  xo   Ves.  511. 
in  part  with  his  wife's  money.  This  land        Prior  to  the  act  of  1875,  n^oney  of  the 

he  sold  and  bought  other  land,  his  wife  wife^  not  her  separate  estate,  became 

joining  with  him   in  the  sale.     Held^  the    property    of    the     husband  jure 

that  there  was  no  resulting  trust  giving  mariti,  and  if  invested  in  land  by  him, 

the  wife  a  claim  on  the  land  last  pur-  no  resulting  trust  would  be  thereby  ac- 

chased.    Jennings  i'.  Langdon  (Pa.),  11  credited  in  favor  of  the  wife  or  those 

Atl.  Rep.  212.  claiming  under  her.     Modrell  v.  Rid- 

The  land  was  purchased  by  the  wife  die,  82  Mo.  31. 
with  money  derived  from  the  estate  of  A  purchased  land  with  his  wife's 
her  deceased  father,  but  title,  contrary  money  and  took  a  deed  in  his  own 
to  her  directions, was  taken  in  the  name  name;  subsequently  A  became  replevin 
of  her  husband,  George  Roy,  who  after-  bail  on  a  judgment  obtained  against  a 
wards  conveyed  the  land  to  a  third  per-  third  party  by  one  B,  and  the  land  was 
son  with  the  intention  of  having  him  sold  on  execution  againt  A,  B  becoming 
convey  it  to  the  wife,  which  was  done,  the  purchaser,  but  without  any  notice 
During  the  time  George  Roy  held  the  of  the  resulting  trust  in  favor  of  the 
title  he  engaged  in  mercantile  ventures,  wife.  Held^  that  B's  title  to  the  land 
obtaining  credit  and  contracting  debts  was  good  as  against  the  M'ife.  Cather- 
on  the  faith  of  his  being  the  absolute  wood  v.  Watson,  65  Ind.  576. 
owner  of  the  land.  These  debts  were  Trust  Results  in  Payor  of  Husbajid. — 
put  in  judgment,  which  were  liens  on  If  a  wife,  without  her  husband's  kno wi- 
the land  when  George  Roy  parted  with  edge  or  assent,  deposits  his  wages, 
the  legal  title.  Afterwards  executions  placed  in  her  hands  for  safe  keeping,  in. 
were  issued  and  levied  on  the  land,  a  savings  bank,  and  uses  the  deposits 
which  was  about  to  be  sold  by  the  sher-  with  money  of  her  own  in  the  purchase 
iff,  when  this  action  was  brought  to  en-  of  land,  the  title  to  which  she  takes  and 
join  the  sale.  Held^  that,  as  between  holds  in  her  own  name,  the  husband 
Mrs.  Roy  and  these  creditors,  their  has  an  equitable  interest  in  the  land,  to 
equity  must  be  preferred  and  the  reach  and  apply  which,  in  payment  of 
injunction  denied.  Roy  v,  McPher-  his  debt,  a  creditor  of  the  husband  may 
«on,  I  Neb.  197.  maintain  a    bill  in  equity   against  his 
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• 
results.*  The  rule  applies  to  purchases  or  investments  made  by' 
an  assignee  with  the  funds  of  his  assignor  and  title  taken  in  his 
own  name  ;^  to  the  case  of  a  man  who  purchases  an  estate  with 
money  of  the  woman  with  whom  he  cohabits  ;*  to  trustees  or  di- 
rectors of  a  corporation  purchasing  lands  in  their  own  names  with 
corporate  funds.* 

8.  Following  Tmit  Funds — Heotion. — Trust  funds  may  be  fol- 
lowed into  any  land  or  property,  in  which  they  may  have  been 
invested  by  the  trustee,  in  spite  of  any  transmutation  of  form  or 
•change  of  possession,  so  long  as  the  property  can  be  distinctly 
traced  ;^  but  the  trustee  may  elect  to  take  the  land  or  hold  the 

Mrife.    Bresnihan  v.  Sheehan,  125  Mass.        8.  James  v.  Holmes,    4  De  G.  F.  & 

II.  J-470- 

1.  Tnut  DOM  Not  BMnlt  ValMt  Land  4.  It  is  a  fraud  upon  the  rights  of  a 
17aa  Fudiaaod  wllb  Wlft's  Stparaia  railway  corporation  if  a  director  who 
SaUto. — Where  a  husband  takes  title,  buys  land  for  the  use  and  benefit  of  the 
paying  for  land  with  money  of  his  wife,  company  and  pays  for  them  with  its 
which  was  not  part  of  her  separate  funds,  takes  title  in  his  own  name  or 
estate,  so  as  to  make  him  her  trustee,  a  jointly  with  others;  and  the  nominal 
trust  does  not  result  in  her  favor.  Wal*  grantees  would  hold  in  trust  for  the 
-dron  V.  Saunders,  85  Ind.  270.  company.  Michigan  Ry.  Co.  v.  Mel- 
Trust  results  if  husband  purchase  with  len,  44  Mich.  321 ;  Stratton  v.  Dialogue, 
the  savings  of  his  wife's  separate  prop-  16  N.  J.  Eq.  70;  Church  v.  Wood,  5 
•erty,  but  not  from  an  allowance  made  Hamm.  (Ohio)  28^. 
by  him.  Merrill  v.  Smith,  37  Me.  394;  6.  Story  Eq.  Juris.,  vol.  2,  $  i3io,and 
Farley  v.  Blood,  10  Foster  354;  Ray-  note.  Taylor  v.  Pluraer,  3  M.  &  Selw. 
bold  V.  Raybold,  20  Pa.  St.  308;  Hender-  ^62;  Cunard  v,  Atlantic  Ins.  Co.^  i 
son  V,  Moore,  27  Miss.  830.  Peters  S.  C.  R-448;  Liebman  v.  Har- 
Where  9.  feme  covert  purchases  land  court,  2  Meriv.  C13;  Chedworth  v.  Ed- 
with  the  consent  of  her  husband,  for  wards,  8  Ves.  46;  Ryall  v»  Ryall,  i  Atk. 
her  separate  use,  with  means  which  she  59;  s.  c,  Amb.  4x2,  413;  Lane  v,  Digh- 
was  the  meritorious  cause  of  acquiring,  ton.  Ambler  R.  409;  Atherley  on  Marr. 
a  trust  results  to  the  wife.  Pinney  v.  Sett.,  ch.  28,  pp.  ^42-444;  Buckeridge 
Fellows,  15  Vem.  525.  v,  Glasse,  1  Craig  Si  Phil.  126;  Schlae- 
Where,  on  a  question  between  bus-  fer  v.  Corson,  52  Barb.  510;  White  v. 
band  and  wife  as  to  which  of  them  was  Drew,  42  Mo.  561;  Martin  v.  Greer,  i 
the  actual  owner  of  certain  land  stand-  Ga.  Dec.  118;  United  States  Bank  v. 
ing  in  the  husband's  name,  the  proof  State  Bank,  96  U.  S.  30;  Moflitti;.  Mc- 
showed  that  the  wife  had  paid  for  the  Donald,  xi  Humph.  (Tenn.)  457; 
land  with  her  own  savings  and  by  the  Walker  v,  Brungard,  21  Miss.  723; 
earnings  of  her  children,  which  the  Lehman  v,  Lewis,  62  Ala.  129;  King 
husband  had  permitted  her  to  have,  and  v.  Hamilton,  x6  111.  190;  Newton  r. 
by  loans  from  her  own  relatives;  keld^  Porter,  69  N.  Y,  133;  Bank  v.  Pollock, 
that  the  title  to  the  land  should  be  de-  4  Edw.  Cfh.  (N.  Y.)  215. 
clared  to  be  in  the  wife.  Barrett  r.  In  the  case  of  a  purchase  of  land  by  a 
Foley,  12  Cent.  Rep.  (N.J.)  577.  trustee  in  his  own  name,  in  pursuance 
%.  A  recovered  judgments  against  o{  iht  iruhi.,  iYi^  cestui  que  trust  is  en- 
B  and  recorded  them.  B  became  as-  titled  to  the  estate.  But  where  it  is 
signee  in  bankruptcy  of  C,and  invested  purchased  with  trust  money  in  violation 
assets  in  his  possession  inland  which  he  of  the  trust,  Mr.  Atherley  is  of  opin- 
took  in  his  own  name;  for  this  he  was  ion  that  the  cestui  que  trust  has  a  lien 
removed  and  compelled  to  convey  the  only  on  the  estate,  and  not  a '  rieht  to 
land  to  a  new  assignee.  Held,  that  the  the  estate.  There  is  much  sound  sense 
land  standing  in  B*s  name  was  subject  in  the  distinction;  but  he  admits  Bennet 
to  a  resulting  trust  in  favor  of  the  bank-  v,  Mayhew  is  apparently  against  it. 
nipt  estate,  and  that  A  acquired  no  lien  Atherley  on  Marr.  Sett.,  ch.  28,  pp.  4431 
on  said  land.  Flanders  t'.  Thompson,  444. 
3  Woods  (U.  S.)  9.  So,  too,  where  the  fund  is  invested  in 
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• 
trustee  personally  liable.* 

3.  Time  of  Payment. — Such  payment  by  the  fiduciary  must  be 

made  at  the  time  the  contract  is  entered  into,  or  provision  made 
therefor.* 

personalty,  as  in   railway  stocks.    Ex  So  where   land  is   purchased  by  an 

parte  Cooke,  4  Ch.  Div.  123;  Story  Eq.  agent  in  his  own  name,  the  principal  is 

Juris.,  §§  1255,  et  seq.  not  obliged  to  take  the  land  or  treat 

It  has  been  held  in  some  English  de-  the  agent  as  his  trustee,  but  may  elect 
cisions,  approved  in  Wallace  v.Uuffield,  to  treat  him  as  a  debtor,  and  take  the 
2  S.  &R.  (Pa.)52i;  HarrisburghBank  money  instead  of  the  land.  Eshelman 
V.Tyler,  3  W.  &  S.  (Pa.)  373;  Wallace  v,  Lewis,  49  Pa.  St.  410. 
V*  McCullough,  I  Rich  Eq.  (So.  Car.)  And  where  a  husband  purchases  M'ith 
426,  that  a  trust  is  not  fastened  upon  proceeds  of  his  wife's  separate  estate,  a 
the  property  acquired  under  such  cir-  trust  results  to  the  wife,  and  she  may 
cumstances,  and  that  the  cestui  que  elect  to  charge  him  personally,  or  claim 
trust  can  claim  only  a  lien  upon  it,  and  the  purchase  as  her  own.  Tilford  v. 
a  consequent  decree  of  sale;  but  this  is  Torrey,  53  Ala.  X2o;  Turner  v.  Petti- 
contrary  to  the  current  authority.  A  grew,  6  Humph.  (Tenn.)  438;  Wilkin- 
cestui  que  trust  may  elect  to  claim  a  son  v,  Wilkinson,  i  Head  (Tenn.)  305; 
lien,  however.  Smith  v.  Perry,  56  Admx.  Doge  v.  Cole,  97  III.  338;  Bark- 
Ala.  266.  er   V.  Barker,    14  Wis.   131.     But  if  a 

Where  a  husband  bought   lands   for  trustee  buy  up  a  debt  intending  it  for 

his  wife  with   her  money,  taking  the  the  cestuis  que  trust,  and  they  refuse  to 

deed  to  himself,  and  agreeing  to  hold  take  it  or  pay   the  purchase  money, 

them  in  trust  for  her,  and  afterwards  they  cannot,  after  lying  by  for  a  length 

sold  them  without  notice  of  the  trust,  of  time,  step  forward  when   the  specu- 

taking  in  payment  a  note  payable   to  lation  turns  out  profitably   and  claim 

himself,  which,  without  his  wife's  con-  the  debt  for    themselves.    Barwell  r. 

sent,  he  assigned  to  one   having  notice  Barwell,  34   Beav.  371;   Barksdale    v, 

of  the  trust,  keid,  that    she  was  en-  Finney,  14  Gratt.  338;    King  n,  Cush- 

titled  to  the  proceeds  of  the  note.  Boyer  man,  41  111.  31;  Herr's  Est.,  i  Grant  Ca. 

V.  Libey,  88  Ind.  235.  272;  Schoonmaker  v.  Van    Wyke,  31 

But  where  a  depositor  drew  out  all  of  Barb.  (N.  Y.)  457. 
his  deposit,  including  trust  moneys,  ex-  It  is  to  be  observed,  however,  that 
cept  a  trifling  balance,  and  used  it  where  such  employment  of  fiduciary 
chiefly  for  the  purpose  of  loan,  and  for  funds  is  unauthorized  and  wrongful  in 
taking  up  outstanding  notes,  and  for  itself,  the  parties  affected  are  not  con- 
various  other  purposes  outside  of  his  fined  to  the  mere  enforcement  of  a  re- 
mercantile  business,  it  cannot  be  held  suiting  trust,  but  may  instead  elect  to 
that  on  the  formation  of  a  partnership  take  the  money  back.  Oliver  v.  Piatt, 
.in  a  mercantile  business,  several  years  3^  How.  (U.  S.)  3^3;  BonsalFs  App.,  i 
afterwards,  any  part  of  the  trust  fund  Kawle  (Pa.)  266;  May  v.  LeClaire,  11 
is  traceable  into  the  partnership  assets.  Wallace  217;  Baker z;.Disbrow,  18 Hun 
Englar  v.  Oflfutt  (Md.),  19  Md.  L.  J.  (N.  Y.)  29;  Steele  v.  Babcock,  i  Hill 
947;  16  Atl.  Rep.  497.  (N.  Y.)  Rep.  527. 

But  comfare  Campbell  v.   Drake,  4  2.    Whether  payment  is  made  to  the 

Ired.  Eq.  (N.  Car.)   94;  Pascoa?  Bank  vendor    directly,    or    to    the    nominal 

V,  Hunt,  3  Edw.  Ch.  (N.  Y.)  583.  grantee  to  reimburse  him,  or  to  meet 

1.  Election. — Where  such  a  purchase  the  payment,  it  is  essential  that  such 
has  been  made  by  a  guardian  with  the  payment  be  proven  to  have  been  made 
money  of  his  ward,  the  ward  may,  on  before  the  consummation  of  the  pur- 
coming  of  age,  at  his  option,  take  the  chase.  It  is  unsettled  whether,  if  part  is 
money  or  the  property,  and  if  with  full  paid  before  and  part  after  the  deed  is 
knowledge  of  the  facts  and  of  his  rights  delivered,  the  proof  of  a  parol  agree- 
he  elects  the  money,  the  property  dis-  ment  to  hold  the  land  in  trust  may  be 
charged  of  the  trust  vests  in  the  guar-  admitted.  It  j^^mj  admissible.  Free- 
dian  absolutely.  Caplinger  v.  Stokes,  man  v.Clarke,  i  HofTm.  Ch.  (N.  Y.)  90. 
Meigs  (Tenn.)  275;  Broyles  v,  Nowlin,  The  trust  arises  whether  the  payment 
59  Tenn.  191;  Durling  v.  Hammer,  20  be  made  before  or  after  the  purchase, 
N.  J.  Eq.  220;  Docker  v.  Somes,  2  My.  the  essence  of  the  transaction  being  the 
&  K.  655.  purchase  with  trust  funds.    Lehman  r. 
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4   Xvidenoe.  —  The   facts  in   all   cases   must   be  proved  with 

great  clearness  and  certainty.*  For  this  purpose  all  competent 
evidence  is  admissible,  as  the  admissions  of  the  nominal  purchaser 
and  grantee  in  the  deed  ;*  recitals  in  the  deed  and  other  proper 

Lewis,  62   Ala.  129.     Vide  also  Lewis  the  name  of  A  as  grantee,  and  notwith- 

t*.  Montgomery  Bldg.   Assoc.,  70  Ala.  standing  his  wife*s  protest  A  declined 

276;    French  v.   Sheplor,  83  Ind.  266;  to  allow  it  to  be  altered,  had  it  executed 

Forsythc  T».  Clark,  3    Wend.  (N.  Y.)  in  that  form,  and  paid   as  part  of  the 

637.  consideration,    certain    of    his    wife's 

1.   Where  a  husband  purchases  land  money,    which  she  had    entrusted   to 

with  his  wife*s  money,  a  trust  results  in  him.     Subsequently  A  made  and  dcliv- 

favor  of  the  wife;  but  clear  and  con-  ered  to  B   a  promissory  note   for  that 

vincing  proof  that  the  money  belonged  amount  of  her  money  which  he  had 

to  the  wife  is  necessary  to  establish  used  in  the  purchase  of  the  land.  Heldy 

such   trust.    Thomas  v,  Standiford,  49  that      the    above    facts      were    suffi- 

Md.  181.    And  see  Wallace  v,  Dufiield,  cient    to     raise      a      resulting     trust 

12  R.  I.  466.  for  the  benefit  of  B  to   the   extent  of 

All  personal  property  of  wife  in  po»-  the  money  contributed  by  her  to  the 

session,  whether  at  the  time  of  marriage  purchase  of  the   land.     Rapp*8   App., 

or  aAerwards  acquired,  vests  absolutely  100  Pa.  St.  531. 

in  the  husband,  unless  conveyed  to  him  But  where  the  husband  is  permitted 

or  her  for  her  sole  and  separate  use,  and  by  the  wife  to  have  the  management  of 

he  cannot  be  declared  a  trustee  for  his  her  separate  property,  secured  to  her 

wife  by  any  loose  or  general   remarks  by  a  marriage  settlement,  to   receive 

made  in    conversations.    To  establish  rents,  etc.,  very  strict  proof  of  his  hav- 

such  a  trust  the  evidence  must  be  clear  ing  paid  to  and  settled  with  her,  during 

and  unequivocal.    Woodward  v.  Steph-  her  lifetime,  for  the  sums  received,  is 

ens,  51  Mo.  443.  not  required;  but  from  the  confidential 

The  evidence  must  be  clear  and  con-  nature    of   the    connection,    the  most 

vincing  that  shall  warrant  setting  up  a  favorable    presumptions    are  indulged 

resulting  trust  against  the   legal  title,  towards     him.       Methodist      Ch.    v. 

The  declarations  of  a  husband  as  to  the  Jaques,    3     Johns.    Ch.    (N.   Y.)     77. 

purchase  of  the  land,  inaccurate  and  in-  And  see  Snell  v,  Elam,  2  Heisk.  (Tenn.J 

consistent  with  the  proven  facts  of  the  82.  And  9ee  supra,  V,  9-17. 

case,  are  of  doubtful   admissibility  in  a.  While  the  rules  of  law  require  the 

favor  of  the  wife  in  a  contest  with  her  most  satisfactory  and  convincing  evi- 

husband's  creditors,  and  are  not  such  dence  to  establish  a  resulting  trust,  it  is 

unequivocal,  convincincr  and  satisfactory  now  well  settled  that  such  a  trust  may 

evidence  as    will  establish  a  resulting  be  established  upon  the  admissions  of 

trust  in  her  favor  against  the  legal  title,  the   trustee  sought  to  be  charged   as 

Kline's  Appeal,  39  Pa.  St.  463.  such.  Pillow  v.  Thomas,  x  Baxt.(Tenn.) 

Whenever  the  question  arises  as  to  120;  Ray  bold  v.  Raybold,  20  Pa.   St 

the  passing  of  property  from  the  wife  joS;     Baumgartner    v.    Guessfield,  38 

to  the  husband,  it  must  be  closely  scru-  Mo.  36. 

tinized,  if  the  husband  claims  ft  as  a  And  the  declaration  of  one  executor 

gift  to  him;  and  it  must  clearly  appear  is  sufficient  to  raise  a  trust.     Wallace  v, 

that  it  was  a  free  and  voluntary  gin  by  Duffield,  2  S.  &  R.  (Pa.)  521. 

the  wife  to  the  husband,  and  if  the  evi-  Though  the  deed  recites  the  consid- 

dence   does  not  clearly  establish  that  eration  to  have  been  received  from   the 

the  same  was  a  eifl,  then  the  husband  nominal  purchaser,  yet  the  cestui  que 

is  liable  to  the  wife  for  all  such  prop-  trust  will  be  allowed  to  prove,  by  the 

erty  as  went  into  his  hands  and  was  trustee  himself,  that  it  was  her  money, 

used  by  him.      Sasser  v.  Sasser,  73  Ga.  Pinney  v.  Fellows,  15  Vt.  525. 

275.  In  order  to  constitute  a  trust   in   re* 

A  having  entered    into  articles    of  spect  to  money  or  personal  estate,   no 

agreement  tor  the  purchase  of  certain  formal  writing  or  agreement  is  neces- 

land,  B,  his  wife,  agreed  to  advance  a  sary.     Any   declaration   or  admission 

large  part  of  the  purchase  money,  with  by  the  person  in  possession  of  the  fund 

the  understanding  that  the  conveyance  will  have  that  effect,  if  founded   on  a 

of  the  land  was  to  be  made  to  her.  consideration,  and  if  the  intention   be 

The  deed  was,  however,  prepared  with  evinced  with  sufficient  clearness.    Such 
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documents  ;*  and  even  circumstantial  evidence,  as  that  the  means 
of  the  nominal  purchaser  were  so  limited  that  it  was  impossible 
for  him  to  pay  the  purchase  money.* 

5.  Lapse  of  Time. — Mere  lapse  of  time  is  no  bar  to  the  enforce- 
ment of  a  resulting  trust,  if  good  excuse  is  given ;  but,  otherwise, 
equity  will  not  enforce  after  great  delay.* 

6.  Hotioe. — A  bona  fide  purchaser  of  a  trust  estate  for  a  valuable 
consideration  without  notice  takes  the  estate  discharged  of  the 
trust.* 

declarations  or  admissions  are  evidence  in  evidence  to  enable  the  jury  to  deter- 
of  the  trust,  not  only  against  the  party  mine  how  he  in    fact  held  it.    Golds- 
who  made  them,  but  also  for  the  pur-  berry  v.  Gentry,  92  Ind.  19^. 
pose  of  charging  lands  afterwards  pur-  The  giving  of  notice  by  the  wife,  that 
chased    by    another    person.    Day    v,  she  claimed  the  benefit  of  the  exemp- 
Roth,  18  N.  Y.  448;  Harrold  v.  Lane,  tion  law  out  of  the  property,  and  the 
53  Pa.  St.  268.  subsequent  renting  of  it  from  the  pur- 
See  supra^  4§  V,  9-17.  chaser,  though  strong-  evidence  against 
But  the  burden  of  proof  is  on  the  the  wife,  would  not  estop  her  from  set- 
trustee.     Watson  V,  Thompson,   X2   R.  ting  up  a  resulting  trust  in    the  land. 
I.  466.  FilTman  v.  Divers,  31  Pa.  St,  429. 
See  supra^  V,  11.  Where  without  her  husband's  knowl- 

1.  A  trust  in  real  estate  in  a  grantee  edge  and  against  his  will,  the  wife  took 
may  be  proved  by  an  endorsement  made  in  her  own  name  the  title  to  lands  for 
by  him  on  an  envelope  enclosing  the  which  he  paid  the  purchase  money  and 
deed ;  also  by  an  unexecuted  deed  for  all  the  taxes  and  assessments,  and  costs 
the  premises  prepared  by  the  direction  of  improvements,  and  he  continuously 
of  the  grantee.  Raybold  v.  Raybold,  occupied  the  property  up  to  her  death. 
20  Pa.  St.  3C^.  Held^  that  a  trust  resulted  in  his  favor 

2.  If  it  can  be  proved  that  land  stand-  and  that  he  was  entitled  to  relief  as 
ing  in  the  name  of  her  husband  at  the  against  her  heirs  at  law.  Gogherty  v. 
time  of  his  death  was  purchased  with  Bennett,  vj  N.  J.  Eq.  87;  Harden  v, 
the  wife's  money,  then,  as  between  her  Darwin,  66  Ala.  55;  and  see  supra^ 
and   the    heirs    at    law,  or  volunteers  V,  9-17. 

claiming  under  her  husband,  a  trust  S.   Harris  v.  Mclntyre,  118  111.  275. 

would  result  to  her,  being  implied  by  In  Henkle  v,  Floring,  114  111.554,6?- 

law  from  the  intentions  of  the  parties  teen  years  .was  held  to  be  no  bar,  while 

and  the  justice  of  the  case,  and  which,  in  Rogers  v,  Saunders,  16  Me.  92;  s.  c, 

being  excepted  out  of  the  statute  of  33  Am.  Dec.  635,  three  years  was  heid 

frauds,  may  be  proved  by  parol.  Brooks  to  be  a  bar.  Where  a  bill  showed  equity 

V.  Dent,  1  Md.  Ch.  533.  on  its  face,  a  lapse  of  twenty  years  from 

A  wife  gave  her  husband  |i,ooo  to  creation  of  the  trust  was  A^/anottobar 

invest  for  her,  and  pay  her  the  income,  that  equity.     Smith  v,  Ramsay,  i  Gilm. 

and,  both  in  conversation  and  in  wills  (111.)  373.     Vide  also  Barwell  v.  Bar- 

made  by  him  afterwards,  he  recognized  well,  34  Beav.  371;    King  v,  Cushman, 

it  as  something  to  be  repaid.    Heid^  41  111.  31;  Schoonmaker  v.  Van  Wyke, 

that  the  relation  of  trustee  and  cestui  31  Barb.  (N.  Y.)  457;  Midmer  v,  Mid- 

was  created  and  that  no  satisfaction  or  mer,    26    N.   J.   £q.  299;  Jennings   v. 

release  of  the  obligation  was  shown  by  Shacklett,  30  Gratt.  (Va.)  705;  Barks- 

the  fact  that  the  wife  afterwards  bor-  dale  v.  Finney,    14  Grat.    (Va.)   338; 

rowed  $900  from  the  husband  and  repaid  Kennedy  v.  Kennedy,  25  Kan.  151;  Dow 

it  without  asking  for  an  accounting  as  v.  Jewel,    18   N.   H.  340;  s.  c,  45  Am. 

to    the    |x,ooo.    Rusling    v,   Rusling^s  Dec.  371;  Hennessey  v.  Walsh,  55  N. 

Exrs.  (N.  J.),  8  Atl.  Rep.  534.  H.  515;    Best  v.  Campbell,   62  Pa.  St. 

Where  there  is  no  direct  proof  that  478;  Herr's  Estate,  i  Grant*s  Cas.  (Pa.) 

the  wife  furnished  the  purchase  money,  272. 

or  that  the  husband  agreed  to  hold  the  4.   A    purchaser  of   a    trust   estate, 

land  in   trust  for  her,  the  manner  in  without  notice  of  th6  trust,  will  be  pro- 

which  he  used  and  improved  it,  such  as  tected  to  the  extent  of  his  payments 

clearing  and  cultivating  it,  is  admissible  made  before  notice.    Beck  r.  Uhrich, 
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« 

7.  Tniftee  Inoiirriiig  Bxpenaes  About  Tnut  Estate. — Where  the 

trustee  has  incurred  expenses  or  made  permanent  improvements 
he  will  be  allowed  to  retain  the  estate  until  his  advances  are 
paid.* 

.  TIL  BssuLTivo  TBVfTS  OF  THE  Teibd  CLAflB— When  the  Trusts  of 
a  Conveyaiioe  Axe  Hot  Declared  or  FaiL — This  class  includes^  gifts  or 

13  Pa.  St  636;  TaIbott*8  Exre.  v,  Bellas  12  R.   I.  466;  Everdson  v.  Mavhew,  6c 

heirs,   5    B.  Mon.  (Ky.)   320;  s.  c,  43  CaL   16^;  Edgar  v.  Donally/2   Munf. 

Am.  Dec.  126;  Bunting  v.  Kicks,  2  Dev.  ( Va.)  387;  Catherwopd   v.  Watson,  65 

&  Bat.  £q.  (N.  Car.)  130;  s.  c.,32  Am.  Ind.  576;  Barrett  v.  Bamber,  81  Pa.  St. 

Dec.  699,  and  cases  cited  in  notes.  247;  Coder  v,   Huling«  27  Pa.  St.  84; 

To  establish  a  resulting  trust  against  Louisville  Bank  v.  Gray,  84  Ky.  565. 

a  purchaser  at  a  sherifirs  sale  against  1.   Bodwell  v.  Nutter,  63  N.  H.  446; 

the  alleged  trustee,  it  is  necessary  to  es-  Rines  v,  Bachelder,  62  Me.  95. 

tablish  not  only  the  existence  of  the  a.     Bngliah    Anthorlttas. — Aston    v, 

trust,  but  also  that  the  defendants  who  Wood,L.  R.  6  Eq.  4i9;Symes  v,  Hughes, 

had  purchased  the  title  of  the  trustee  L.  R.,  9  Eq.  475;  Richards  t^.Delbridge, 

had  knowledge  of  the  trust  at  the  time  L.  R.,  18  Eq.  1 1 ;  Wild  v,  Benning,  L.  K., 

of  the  purchase.    Fillman  v.  Divers,  31  2  Eq.  577;  risk  r.  Att'y  GrenM,  L.  R., 

Pa.  St.  429.  4  Eq.  ^2x;  Halgh  v.  Kaye,  L.  R.,  7  Ch. 

Where  a  husband  holding  the  title  to  469;  I^awson  v.  Brown,  L.  R.,  13  Ch. 

real  estate  purchased  with  funds  of  his  i>iv.  202;  Cruse  v.  Barley,  3  P.   Wms. 

wife   so  as  to  nuike  him  a  trustee  for  20;  Robinson   v,  Taylor,  2   Bro.  Ch. 

her,  survives  her,  marries  again  and  589;  Stubbs  v.  Sargon,  3  My.  &   Cr. 

dies  intestate,  his  widow  takes  by  de-  '507;  Stansiield   v.  Habergam,  10  Ves. 

scent  and  not  by  purchase,  and  is  bound  273;  Ripley  v.  Wentworth,  7  Ves.  425, 

by  the  trust,  whether  she  had  notice  of  435;  Gibbs  v,  Rumsey,  2  V.  &  B.  294; 

it  or  not.    Derry  v,  Derry,  74  Ind.  560.  Ommaney  v.  Butcher,  i  T.  &  R.  260, 

The  husband  is  accountable  for  the  270;  Wood  v.  Cox,  2  My.  &  Cr.  684; 

rents  and  profits  of  the  wife's  real  estate  Fowler  r.  Garlike,  i   Russ.  &  M.  232; 

received  by  him,  and  lands  purchased  Dawson  v,  Clarke,  18  Ves.  247,  254; 

by  him  with  the  moneys  of  the  wife  Morice  v.  Bp.  Durham,  10  Ves.  537; 

are  deemed  to  be  held  in  trust  for  her,  Pratt  v.  Sladden,  14  Ves.  193,  198;  Sid- 

though  purchased  in  his  own  name;  and  ney  v.  Shelley,  19  ves.  3C2, 359;  Collins 

a  third  person  to  whom  the  husband  v.  Wakeman,  19  Ves.  TO3;  Dunnage  v. 

iiad  conveyed  an  estate  so  purchased,  White,  i  J.  &  W.  563;  Stoathouse  v. 

with  notice  of  the  manner  of  his  ac-  Bate,   2    V.   &    B.  ^96;  Brookman  v, 

quiring  it,  was  held  to  be  chargeable  Hales,  2  V.  &  B.  45;  Woollett  v.  Harris, 

with  the^trust  Methodist  Ch.  v.  Jones,  i  c  Madd.  452;  Atty.  Gen.  v.  Windsor,  8 

Johns.  Ch.  (N.  Y.)  4C0;  Brooks  v.  Dent,  H.  L.  Cas.  369;  s.   c.   24  Beav.  679; 

I  Md.Ch.  523;  Pritchard  v,  Wallace,  4  Gloucester  v,  Osborn,  i  H.  L.  Cas.  272; 

Sneed  (Tenn.)  405,  70  Am.  Dec.  254;  s.  c.  3  Hare  131;  Goodere  v.  Lloyd,  3 

Barron  v.  Barron,  24  Verm.  375;  Lyon  Sim.  538;  Taylor  v,  Haygarth,  14  Sim. 

t'.  Akin,  78  N.  Car.  258;  Goldsherry,  8;  Flint  v.  Warren,  x6  Sim.  124;  Coard 

Admr.  v.  Gentry,  92  Ind.  193;  Tilford  v.  Holderness,  20  Beav.  147;  Onslow  v. 

V.  Torrey,  5^  Ala.  120.  Wallis,  i    Macn.  &  G.  506;  Barrs  v. 

If  a  guardian  of  minor  children  uses  Fewkes,  a    Hem.  &   M.,  60;  Leslie  v. 

his  wards*  money  to  purchase  land  and  Duke  Dev.,  2  Bro.  Ch.  187;  Vezey  v. 

takes  a  deed  acknowledging  the  receipt  Jamison,  i  S.  &  S.  69;  Ellis  v.  Selby,  i 

of    the    consideration    paid    by    him.  My.  &  Cr.  286;  Williams  t.  Kershaw, 

'^guardian  of  the  minor  children"  of  5CI.  &  Fin.  1 1 1 ;  Ackroyd  v.  Smithson, 

A.»  but  running  to  himself,  his  heirs  and.  i  Bro.  Ch.  C03;  Spink  v,  Lewis,  3  Bro. 

assigns,  without  otherwise  referring  to  Ch.  3^5;   Hutcheson   v.   Hammond,   3 

his  guardianship,  this    is    sufficient  to  Bro.  Ch.  128;  Williams  v,  Coade,  xo 

give  notice  to  creditors  of  the  guardian  Ves.   500;   Muckleston    v,    Browne,   6 

that  the  land   is  held  by  him  in   trust.  Ves.  52,63;  Davenport  v.  Coltman,  12 

Bancroft  v.  Consen,    13  Allen  (Mass.)  Sim.  58S,  610;  Childers  v,  Childers,  t 

50.     ytde  also,  Baldwin  v.  Johnson,  x  De  G\  &  I.  482;  Philpotts  v.  Phil  potts, 

Saxt  (N.  J.)  441;  Durling  v.  Hammer,  10  C.  B.,  85-  FlitcroAi^s  Case,  21  Ch.  D. 

20  N.  J.  Eq.  220;  Watson  v.  Thompson,  519,  525. 
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conveyances  of  property  by  will  or  deed,  stated  to  be  upon  some 
particular  trust,  but  no  trust  is  declared  ;*  or  upon  trusts  there- 
United  states  Conrte.— Phillips  v.  Hewitt  v.  Wright,  i  Bro.  Ch.  86;  Rob- 
Crammond,  2  Wash.  (U.  S.)t44i;  Taj-  inson  v.  Tajlor,  2  Bro.  Ch.  589;  North 
lor  V.  Benham,  5  How.  (U.  S.),  270;  v.  Valk,  C.  W.  Dud.  Eq.  212. 
Osterman  v.  Baldwin,  6  Wall.  (U.  S.),  Testator  bequeathed  as  follows:  *'I 
1x6;  King  ?/.  Mitchell,  8  Pet.  349;  Bap >  give  to  the  trustees  of  Mount  Zion 
tist  Association  v.  Hart's  Exrs.,  4  Chapel,  where  I  attend,  £3,500,  and 
Wheat.  (U.  S.)  i;  Fontain  v.  Ravanel,  appoint  as  trustees  to  the  same  A  and 
17  How.  (U.  S.),  369;  Mumma  v.  G;  and  I  direct  that  their  receipt  shall 
Potomac  Co.,  8  Pet.  (U.  S.)  281,  286.  be  a  sufficient  discharge  to  my  execu- 
State  Courts. — Bennett  v.  Hutson,  33  tors;  and  the  money  to  be  appropriated 
Ark.  762;  Brown  v.  Jones,  1  Ark.  188;  according  to  statement  appended." 
Kennedy  v,  Nunan,  52  Cal.  326;  McAl-  There  was  no  statement  appended, 
lister  V,  Willey,  52  Ind.  3826;  Ford's  Held,  that  the  gift  was  not  intended  to  . 
Exrs.  V.  Lewis,  10  B.  Mon.  (Ky.)  127;  be  for  A  and  G  beneficially;  that  the 
Howard  v.  Am.  Peace  Soc,  49  Me.  court  could  not  presume  a  charitable 
288;  Dashiell  v.  Att*y  Gen*l,  6  Har.  &  object  in  the  bequest;  and  if  not  chari- 
J.  (Md.)  I ;  Needles  v.  Martin,  33  Md  table,  that  object  is  so  indefinite  that 
609,  618;  Wildeman  v.  Mayor  &  City  the  gift  must  fail.  Aston  v.  Wood,  L. 
Council  Balto.,  8  Md.  ^51;  Nichols  tu  R.,  09  Eq.  419. 

Allen,  130  Mass.  211;  OUiffe  v.  Wells,  Wliat  Ii  a  Bnfflclent  Declaration. — D 

130  Mass.  221;  McElroy  v,  McElroy,  was    possessed    of  leasehold  business 

113  Mass.  509;  Shaw  v,  Spencer,  100  premises  and  stock  in  trade;  shortly  be- 

Mass.    388;.  Sturtevant    v.   Jaques,  14  fore  his  death  purported  to  make  a  vol- 
Allen    (Mass.)    526;   Easterbrooks    v.  .  untary  gift  in  favor  of  his  grandson  E, 

Tillinghast,  5  Gray  (Mass.)    17;  San-  who  was  an  infant  and  who  assisted  in  the 

derson  v.  Steams,  6  Mass.  37;  Loring  business,  by  the  following  memorandum 

V.  Elliott,  16  Gray  (Mass.)  568;  Stone  signed    and    endorsed    on    the    lease: 

V.  Hobart,  8  Vick.  (Mass.)  464;  Hall  v,  "This  deed  and  all  thereto  belonging  I 

Cushing,  9  Pick.  (Mass.)  305;  Nash  v,  give  to  E  from  this  time  forth,  with  all 

Cutter,  19  Pick.  (Mass.)    07;  Pratt  v,  the  stock  in  trade."  The  lease  was  deliv- 

Beaupre,  13    Minn.   187;   Alsw^orth   v.  ered  to  E*s  mother  on  his  behalf.  Held^ 

Cordby,  3  Miss.  32 ;  Leiper  v.  Hoffman,  that  there  was  no  valid  declaration  of 

26  Miss.  615;  Stratt  v.  Uhrig,  56  Mo.  trust  of  the   property  in   favor  of  E. 

482;  Baldwin  v.  Campbell,  9  N.  J.  Eq.  Richards  v,  Delbridge,  L.  R.,  18  Eq.  11. 

591;  Cutler  V,  Tuttle,  19  N.J.  Eq.  562;  A  bequest  to  **the  suffering  poor  of 

Hogan    v.  Jaques,  19    N.  J.    Eq.   123;  the  town  of  Auburn"  is  not  void  for  un- 

Power  V.  Cassidy,  79  N.  Y.  602;  Haw-  certainty;  nor  because    no  trustee   to 

ley  V.  Tames,  5   Paige   (N.  Y.)   318;  execute  the  trust  is  expressly  named  in 

Proseus  v,  Mclntyre,  5  Barb.  (N.  Y.)  the  will.     Howard  v.  Am.  Peace   Soc, 

425;  Liggett  V,  DuBois,  5  Paige   (N.  49  Me.  288;  Saunderson   v,   Stearns,  6 

YO  114;  Austin  v.  Brown,  6  Paige  (N.  Mass.  37;    Stone  v.   Hobart,   8   Pick. 

Y.)  440;  Dillaye  v.  Greenough,  45  N.  (Mass.)  464;  Hall  v.  Cushing,   9   Pick. 

Y.  438;  Ayres  v.  Church,  3  Sandf.  Ch.  (Mass.)  395;  Nash  v.  Cutler,    19   Pick. 

(N.  Y.)  357;  Yates  v.  Yates,  9  Barb.  (Mass.)  67. 

(N.  Y.)  245;  Bascom  v.  Albertson,  34  So  of  a  bequest  to  the  '^General   As- 

N.   Y.   504;   Lemmond   v.   Peoples,  6  sembly  of  the  Presbyterian  church  in 

Ired.   Eq.   (N.    Car.)    137;   Mullen    v.  Confederate  States"  for  the  benefit  of 

Bowman,  i  Coll.  (N.  Car.)  197;  Miller  bible  and   tract  societies.    Frierson  v. 

V.  Atkinson,  63  N.  Car.  ^37;  Griffin  v.  Gen.    Assembly  Presbyterian   Church, 

Graham,  1   Hawks.  (N.  Car.)  96;  State  7  Heisk.  (Tenn.)  683. 

V,  McGowan,  2  Ired.  Eq.  (N.  Car.)  9;  So  a  bequest  to  the  overseers  of  a 

Kerlin  v,  Campbell,   15   Pa.   St.   500;  "Friends  preparatory  meeting,"  in  trust 

Farley  v.  Shippen,  Wythe  (Va.)   135;  for  the   benefit  of   the  Friends    of    a 

Hale  V.  Home,  21  Gratt.  (Va.)  112.  particular  place.     Dexter  v.  Gardner,  7 

1.  2  Story's   Eq,  Jur.    (13th  ed.),    §  Allen  (Mass.)  2^3. 

1200.    Brown   v.   Jones,     i    Atk.   188;  So  a  devise  of  land  and  monej**  for  the 

Stanisfield  v.  Habergam,    10  Ves.   273;  purpose  of  maintaining  a  "school  house 

Hawley  v.  Tames,  7  Paige  (N.  Y.)  213;  and  school  to  be  taught  by  a  female  or 

Bogert  v.  Hertell,  4   Hill    (N.  Y.)  492;  females,  wherein  no   book  of  instruc- 
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after  to  be  declared,  but  no  such  declaration  is  made '}  or  upon 
some  trust  which  has  failed  either  in  whole  or  in  part  and  become 
inoperative  ;*  or  the  particular  trusts  are  so  uncertain,  indefinite 

tion  is  to  be  used  to  teach  except  spell-  of  London   v.  Garway,  2   Vern.  571; 

ing  books  and   the  bible."    Tainter  v.  Collins  v.  Wakeman,  2  Ves.  jun.  683; 

Clark,  5  Allen  (Mass.)  66.  Fitch  v.  Weber,  6  Have.  145;  Shaw  v. 

So  a  bequest  to  trustees  of  a  sum  "to  Spencer,  100  Mass.  388;  Sturtevant  v, 

be  by  them  applied  for  the   promotion  Jacques,  14  Allen  526. 

of    agricultural     or    horticultural    or  2.    When    a    trust    is    inefTectually 

philanthropic  purposes,  at  their  discre-  declared,  or  fails,  the  party  taking  it 

tion.''    Rotch  v.  Emerson,    105  Mass.  becomes  trustee  for  carrying  out-  the 

431.  purposes  of  other  trusts  in  the  will,  or 

So  a  devise  to  an  executor  in  trust  to  for  those  who  are  to  take  under  the 

apply  the  residue  "to  the  education  of  disposition    of    law.      Stonehouse    v. 

colored  children  in  the  State  of   In-  Evelyn,  3    P.   Wms.    252;   Cooke  .r. 

diana.    Ex  parte  Lindley,  Ex.,  32  Ind.  Stationers'  Co.,  3  My.  &  K.  262;  Dun- 

367.  nage    v.     White,    i     T.    &     W.    563; 

And  a  devise  and  legacy  to  "Bishop  Southouse  v.  Bate,  2  v .  &  B.  396;  East- 
Thomas  Atkinson,  bishop  of  North  brooks  v.  Tillinghast,  5  Gray  (Mass.) 
Carolina,  and  his  heirs  in  trust  for  the  17;  Drew  v.  Wakefield,  54  Me.  291; 
poor  orphans  of  the  State  of  North  Lusk  v.  Lewis,  32  Miss.  297;Cu8hney  v. 
Carolina,  and  the  said  bishop  and  his  Henry,  4  Paige  (N.  Y.)  345;  Hawley 
successors  have  the  right  to  select  such  v.  James,  5  Paige  (N.  Y.)  318;  Pen- 
orphans,  and  he  shall  direct  and  con-  noyer  v.  Shelden,  4  Blatchf.  (U.  S.)3i6; 
trol  said  trust'in  the  best  way  for  the  Haskell  v.  Freeman,  i  Wins.  (N.  C.) 
support  of  said  orphans  and  tne  forma-  34. 

tion  of  their  morals  and    education,"  Therefore  a  bequest  by  a  citizen  of 

creates  a  trust  for  a  specified   object  in  Virginia  to  "  The  Baptist  Association, 

behalf  of  a  definite  class   and   is  valid,  that  for  ordinary  meets  at  Philadelphia 

Miller  v.  Atkinson,  63  N.  Car.  537.  annually,  which  I  allow  to  be  a  per- 

When  the  "remaining  portion    of  an  petual  Uind  for  the  education  of  youths 

estate  is  by  will  given  to  a   legatee  "to  of  the  Baptist  denomination  who  shall 

be  disposed  of  as  I  .have  already  direct-  appear  promising  for  the  ministry,"  the 

ed,"  without  proof  of  a  furtherdeclara-  association  not  being  an  incor{>orated 

tion  of  the  trust,  the  interest  so  undis-  body  at  the  testator^  death  could  not 

posed  of  is  held  by  the  trustee  as   a  re-  take  this  trust  as  a  society.      Baptist 

suiting  trust  for  the  heirs  at  law.  Robin-  Association  v.  Hart's  Exrs.,  4  Wheat, 

son  r.  McDiarmid,  87  N.  Car.  455.  (U.  S.)  i.     See  also  State  v.  Warren, 

No  Trust  Declared  as  to  Residue. —  28   Md.  338;  Grimes  v.  Harmon,  35 

Where  an  assignment  is  made  for  the  Ind.  198. 

benefit  of  creditors  those  creditors  who  So  where  there  is  a  qualified  conver- 

have  received  dividends  out  of  the  prop-  sion  by  will,  that  portion  of  the  fund 

ertv  assigned  are,  in  the  absence  of  any  which  fails  of  its  object  does  not  pass 

stipulation  to  the  contrary,  entitled   to  with   the   residue,  but  results    to    the 

any  unclaimed  dividends  m   the  hands  party  who  would  have  been  entitled  to 

of  the  trustees  and,  jpm^/tf,  also  to  the  the  real  estate  if  unsold.    2  Story  Eq. 

original  debtor.  Wild  v.  Baring,  L.  R.,  Jur.  (13th.  ed.),  §  793;  Bogertv.  Hertell, 

2  Eq.  577.  4  Hill  (N.  Y.)  492;  Williams  v,  Coade, 

If  lands  are  given  to  a  body,  which  10  Ves.  500;  Harker  v,  Reilly,  4  Del. 

is  itself  an  object  of  charity,  but  given  Ch.  72.    See  title  Equitable  Conver- 

subject  to  the  payment  of  specific  sums  sign  and  Reconversion. 

to  other  objects  of  charity,  the  increased  And  where  a  devise  was  made  to  a 

income  will  belong  to  the  body  to  which  man  on  condition   of  his   marrying  a 

the  lands  have  been  given,  andf  the  other  daughter    of    a    certain    person,  who 

objects  can  claim  nothing  beyond   the  never  had  a  daughter,  the  devisee  holds 

specific  charges.     Atty,  Gen.  v.  Wind-  the  land  as  a  resulting   trust   for  the 

sor,  8  H.  L.  C.  369.  heirs  of  the  testator.     King  v.  Mitchell, 

I.  Brookman  v.  Hales,  2  V.  &  B.  45;  8  Pet.  (U.  S.)  326.    And  so  a  devise  to  a 

Sidney  v.  Shelley,  19  Ves.  352;  Bid-  corporation    thereafter    to   be  created 

duiph  V.  Williams,   i    Ch.   Div.   203;  was  void.     Zeisweiss  v.  James,  63  Pa. 

Emblyn  v.  Freeman,  Pr.  Ch.  541;  City  St.  465. 
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and  vague  that  they  cannot  be  carried  into  effect;*  or  they 
lapse;*  or  are  illegal^ — in  all  of  these  cases  a  trust,  either  with 
reference  to  the  whole  property  or  to  the  residuum,  results  in 
favor  of  the  grantor,  or  the  heirs,  residuary  devisees  or  legatees, 

1.    Where    Trust    Is    Uncertain. — A  a  certain  portion  of  the  income  annually 

direction  by  testator  to  his  trustees  to  to  the  trustees  of  Hillsborough  school  to 

apply  the  residue  of  his  personal  estate  be  by  them  applied   towards  feeding, 

to  and  for  such  benevolent,  charitable  clothing  and  educating  the  poor  chil- 

and  religious  purposes  as  they  in  their  dren  of  Caroline  county  was  held  void 

discretion   should    think   most    advan*  for  uncertainty  as   to   the  person^  to 

tageous  and  beneficial,  and  for  no  other  take  under  it.     Dashiell  v.  Atty.  Gen., 

use,  intent  or  purpose,  is  void  for  uncer-  6  Har.  &  J.  (Md.)  i. 

tainty.    5   CI.  &  Fin.    11 1;   Fowler    v.  But  where,  from  proceeds  of  sale  of 

Garlike,  i  R.  &  M.  232;  Ellis  v.  Selby,  his  estate,  testator  directed  one  third  of 

I  My.  &  Cr.  2S6;  Vesey  v.  Jamison,  1  residuary  estate  "  to  be  divided  among 

Sim.  &  Stu.  69;  Gloucester  v,  Osborn,  such  Roman  Catholic  charities,  insti- 

I  H.  L.  Cas.  272*  tutions,  schools  or  churches  in  the  city 

A  will,  after  several  bequests  to  indi-  of  New  York"  as  the  majority  of  his 

viduals  and  to  charitable  corporations,  executors  should  decide,  and   in  such 

contained  the  following  clause:   "Af^er  proportions     as     they    should     think 

payment  of  the  foregoing  legacies,  and  proper,  this  was    not    void  for  uncer- 

alf  expenses  and  charges  in  the  settle-  tainty.  Power  v,  Cassidy,  79  N.  Y.  602. 

ment  of  my  estate,  should  there  be  any  3.    Testatrix    gave    a    legacy    to    a 

surplus,  I  give  and  bequeath  the  same  charitable   institution  which    was  dis- 

to   my  executors  and  the   survivor  of  solved  in  her  lifetime.     Held^  that  the 

them,  or  their  successors,  if  any  such  legacy  lapsed  and  fell  into  the  residue, 

should  be  appointed  to  administer  on  and  could  not  be  applied  cy  pres,    Fisk 

my  estate,  to  be  by  them  distributed  to  v,  Atty.  Gen.,  L.  R.,  4  Eq,  521. 

such  persons,  societies  or  institutions  as  Renewal  of  a  college  lease  by  tenant 

they   may   consider    most    deserving."  for  life,  with  a  power  of  appointment. 

By  a  separate  clause  two  persons  were  in  her  own  name  and  at  her  expense, 

appointed  executors.      Held^  that  the  has  not  the  effect  of  an  appointment  in 

executors  took  the  bequest  in  trust;  that  her  favor.     And   by  the  death  of  her 

the  trust  was  not  a  charitable  one,  and  appointee  therefore  in  her  lifetime  a 

was   too  inde6nite   to   be  carried  into  resulting  trust  by  lapse  for  the  repre- 

efFect;  and  that  the  next  of  kin  took  by  sentative  of  the  author  of  .the  power, 

way   of    resulting    trust.      Nichols    v,  Brookman  v.  Hales,  2  V.  &  B.  45. 

Allen,  130  Mass.  211;  Olliffe  v.  Wells,  S.  Where  the  words  of  a  will  are  not 

103  Mass.  221.  merely  those  of  advice  or  request,  but 

Testator,  after  bequeathing  legacies  declare  a  trust  which  is  void  or  unlaw- 

to  various  persons,  concludes  his  will:  ful,  the  legatee  holds  the  property   for 

"  In  case  there  is  any  money  remaining  next  of  kin,  and  if  there  is  none,  then 

I  should  wish  it  to  be  given  in  private  for  the  State.    Ford   v,  Dangerfield,  8 

charity."     Held^   that  private   charity  Rich.  (S.  Car.)  Eq.  95. 

was  an  object  too  indefinite  to  give  the  A  bequest  to  such  persons  as  the 

crown   jurisdiction,  or    to  enable  the  judges  of  another   State  may  appoint 

court  to  execute  the  trust.    Ommaney  after  testator's  death  to  receive  it  is  in- 

V.  Butcher,  i  T.  &  R.  260;  Leslie  v,  effectual  for  any  purpose  if  unlawful,  a& 

Duke  Dev.  2  Bro.  Ch.  187.  it  was  in  the  State  of  his  domicile  (N. 

A  devise  to  trustees  for  "  the  educa-  Y.).    Bascom  v,  Albertson,  34  N.   Y. 

tion  of  free  colored  persons  in  the  city  534. 

of  Baltimore"  held  void  for  uncertainty.  Where  a  trust  has  been   created  for 

Needles     v,    Martin,    33     Md.    609;  an  illegal  purpose,  the  court  will  not  in 

Dashiell  v.  Atty.  Gen.,  5  H.  &J.  392;  general  interfere;   it  will   do   so  where 

s.  c,  6  H.  &  J.  1.  the  illegal  purpose  fails   to  take  effect. 

Wildeman  v.  Mayor  &  City  Council  Symes  v.  Hughes,   L.   R.,  9  Eq.  475; 
Baltimore,  8    Md.   551;  and    so    of   a  Haigh  v.  Kaye,  L.  R.,  7  Ch.  469;  Paw- 
devise   "  for    the    propagation    of    the  son  v.  Brown,  13  Ch.  202. 
fospel  in  foreign  lands."     Carpenter  v.  Where  land  paid  for  by  a   father  is 
filler,  3  W.  Va.  174;  and  so  a  devise  of  conveyed  to  his  son  for  the  purpose  of 

54 


JUtalting  TrntU                  IMPLIED    TRUSTS,  of  the  Tbxsd  Claiv. 

or  personal  representatives  of  the  testator.*     The  essential  ele- 
ment is  the  intention  of  the  grantor  or  testator.* 

defrauding  creditors  of  the  former,   no  property,  to  the  next  of  kin  or  the  legal 

trust  will  result  to  the  father  in   conse-  representatives.      Such    questions  are 

quence  of  his  having  paid  the  consider-  not  important  in  the  United  States,  for 

ation  money;  but  as  between  father  and  the  reason  that  in  most  if  not  in  all  of  the 

son  and  those  claiming  under  the  father,  the  States,  the  same  persons  take   both 

such  conveyance  is  absolute  and  vests  real  and  personal  estate  of  an  ancestor 

in  the  son  the  entire  legal  and  equitable  in  the  same  rights,  and   it  is  compara- 

es^te.     Proseus  r,  Mclntyre,  5   Barb,  tivelv  unimportant  whether  the  trust 

(N,  Y.)  424.  results  as  real  or  personal  property,     i 

No  trust   results  where   the  grantor  Perry  on  Trusts  (3d  ed.),  k  160  a.  And 

conveys   fraudulently   though    without  <^ee  1  Lewin  on  Trusts  (8  Eng.   ed.),  p. 

consideration  to  evade  the   payment  of  •156. 

his  debts.     Nor  will  chancery  interfere  2.  Intention. — Intention  is  an  essential 

in  siich  case,  but  leave  the  parties  where  element    in    the    species    of   resulting 

they  have  placed   themselves.     Ford's  trusts.     It  is  never  expressed  in  direct 

Exrs.  V,  Lewis,  10  B.  Mon.  (Ky.)  127.  terms;  but  where   the  legal   estate  in 

The  implication  of  law  that  the  property  is  disposed  of,  conveyed  or 
grantee  takes  the  conveyance  in  trust  transferred,  the  intent  appears  or  is  in- 
fer the  person  who  furnishes  the  pur-  ferred  from  the  tenns  of  the  disposition 
chase  money,  may  be  rebutted  by  proof  or  from  accompanying  facts  and 
that  the  title  was  put  in  the  grantee  for  circumstances,  that  the  beneficial  inter- 
the  purpose  of  protecting  the  property  est  is  not  to  go  or  be  enjoyed  with 
from  the  creditors  of  him  who  paid  the  the  legal  title.  In  such  case  a  trust  re- 
purchase money.  4  Halst.  Ch.  (N.J.)  suits  in  favor  of  the  person  for  whom 
891.                    '  the   equitable   interest    is    assumed    to 

A  conveyance  designed  to  defraud  have  been  intended  and  whom  equity 
creditors  will  not  be 'declared  a  result-  deems  to  be  the  real  owner.  This  pcr- 
ing  trust  in  favor  of  a  party  thereby  son  istheone  from  whom  thcconsideia- 
seeking  to  be  benefited.  Cutler  V.  Tut-  tion  actually  conu-s,  or  who  represents 
fie.  19   N.J.  Eq.  549.  or  is  identified  with  the  consideration. 

Where  an  alien,  for  the  purpose  of  Thus  if  a  conveyance  be  by  deed  a 
evading  the  law  of  the  State  prohibit-  trust  will  result  to  the  grantor;  if  it  be 
ing  him  from  taking  and  holding  real  by  will,  the  trust  will  result  to  the  testa- 
property,  purchases  land  and  takes  a  tor's  residuary  devisees  or  legatees,  or 
conveyance  thereof  in  the  name  of  a  his  heirs  or  personal  representatives, 
third  person  without  any  written  de-  according  to  the  nature  of  the  property 
claration  of  trust,  a  resulting  trust  will  and  of  the  dispositions.  2  Pomeroy  s 
not  arise  in  favor  of  the  purchaser;  as  Eq.Jur.  606;  i  Perry  on  Trusts  (3rd 
equity  will  never  raise  a  resulting  trust  ed.),  ^  158;  Lewin  on  Trusts  (8  Lond. 
in  fraud  of  the  rights  of  the  State  or  of  ed.),  ch.  9,  ^  i,  pt.  12,  ei  seq. 
the  laws  of  the  land.  Leggett  v,  Du-  There  is  a  substantial  distinction 
bois.  5  Paige  (N.  Y.)  114.  between  giving  property  expressly  /i?r 

The  law  never  casts  either  a  legal  or  a  particular  purpose  and  giving  it'  sub- 

an  equitable  estate  upon  a  person  who  jcct  to  a  particular  purpose.     If  the  in- 

has  no  right  to  hold   it;  although   such  tention     appears      from     the     whole 

estate  may,  for  the  benefit  of  the  State,  instrument  that  the  donee  is  to  take  the 

be  vested  in  an  alien,  until  office   found  beneficial  interest,  even  though  subject 

by  an  express  contract  or  conveyance,  to  the    particular  object    or    purpose 

£eggett  t'.  Dubois,  5  Paige  (N.  Y.)  114.  designated,  then  no  trust  will  result  to 

And  sec  supra,  V,  5,  p.  14,  notes  3-4;  the  donor,  if  that  object  or   purpose 

in/ray  XL;  XII.  should  fail.    2  Pomeroy 's  Eq.  Jur.  606, 

1.  la  England  questions  of  some  difli-  note  4. 

culty  o(\en  arise  as  to  whether  a  trust  If  lands  be  devised  to  A  and  his  heirs 

in  property  results  to  the  heir  or  next  upon  trust  to  pay  dchts^  this  is  simply 

of  kin  or  legal  representatives,  since   in  the  creation  of  a  trust,  and  the  residue 

that  country  the  heir  and   next  of  kin  will  result  to  the  heir;  but  if  the  devise 

and  legal   representatives  are  not  the  be  to   A   and   his   heirs  charged  zvifb 

same   persons.     If  real   property,   the  debts ^  the  intention  is  to  devise  benefi- 

trust  results  to  the  heir;   if  personal  cially  subject  to  the  charge,  and  what- 
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Yin.  REBULTIVO  TBUBTB  of  the  FOXJBTH  CLA8& — This  class  of  re« 
suiting  trusts  embraces  voluntary  conveyances  without  any  con- 
sideration, and  it  appears  from  the  circumstances  that  the  grantee 
was  not  entitled  to  take  beneficially. 

It  was  formerly  the  doctrine,  that  where  a  feoffment  was  made 
without  any  consideration,  or  a  merely  nominal  one,  the  use 
resulted  to  the  feoffor,  and  it  was  thought  that  the  same  rule  would 
apply  to  voluntary  declarations  of  trust.^  But  the  rule  now  is, 
that  where  the  instrument  is  perfectly  executed  and  is  intended 
to  operate  at  once,  no  trust  results  to  the  grantor  merely  from 
the  fact  that  the  conveyance  is  a  voluntary  one,  unless  the  at- 
tendant circumstances  show  that  the  grantee  was  not  intended  to 
take  beneficially.* 

ever  remains  after  the  charge   has  been    469;  i  Perry  on  Tr.  (3rd  ed.),  J   x6i; 


satisfied  will  belong  to  the  devisee,     i 
Lewin  on  Trusts    (8  Lond.  ed.),  ch.  9, 
41,   pi- 11;  King  V.  Denison,  1  V.  &  B. 
272;  Downer  v.  Church,  44  N.  Y.  647. 
1.  Bennett  v.  Hutson,  33   Ark.   762 


Cruise  Dig.,  tit.  c.  x,  ^  52;  tit.  xi,  c.  4,  § 
x6;  Dyer  v.  Dyer,  2  Cox  92;  Pinney  v. 
Fellows,  15  Vt.  538;  Botsford   v.  Burr, 
2  Johns.  Ch.  (N.  Y.)  405. 
This  doctrine  had   no   application  to 


Burt  V.  Wilson,  28  Cal.  632;  Mason  r.  conveyances  which  operated  under  the 
Baker,  i  A.  K.  Marsh.  (Ky.)  208;  Bry-  statute  of  uses,  since  a  use  was  raised 
ant  V,  Mansfield,  22  Me.  360;  Phil-  in  favor  of  the  immediate  grantee  by  a 
brook  V.  Delano,  29  Me.  410;  Gerry  r.  "bargain  and  sale"  between  strangers, 
Stimson,  60  Me.  106;  Stewart  i'.  Igle-     and  by  "a  covenant  to  stand   seized   to 

uses"  between  relatives.    If  the  doctrine 


hart,  7  Gill  &  J.  (Md.)  132;  Groff  v. 
Rohrer,  35  Md.  327;  Cairns  r. 
Colburn,  104  Mass.  274;  Blodgett 
r.  Hildreth,  103  Mass.  484;  Harvey 
V.  Varney,  98  Mass.  ii8;  Bartlett 
V,  Bartlett,  14  Gray  (Mass.)  278; 
Flint  z'.  Seldcn,  13  Mass.  448;  Duni- 
ca  1'.  Coy,  28  Mo.  525;  MuUer  r. 
Davis,  50  Mo.  572;  Farrington  v, 
Barr,  36  N.  H.  8iS;  Ilutchins  v. 
Hey  wood,  50  N. 
V.    Tuttle,    IQ    N. 


Owi 


has  any  place  in  the  conveyancing  sys- 
tem of  this  country,  so  tJiat  a  trust 
should  result  to  the  grantor  from  ab- 
sence of  a  consideration,  it  can  only  be 
where  the  deed  contains  words  of  grant 
or  transfer,  and  does  not  recite  or  im- 
ply consideration,  and  does  not  in  the 
habendum  clause  or  elsewhere  declare 
any  use  in  favor  of  the  grantee  and  the 
H.  491;  Cutler  conveyance  is  not  intended  as  a  gift. 
J.    Eq.    553,562;     2  Pom.  Eq.  Juris.,  ^1035. 


't 


Ownes    V.    Ownes,     23     N.    J.     Eq.  Where  a  husband  executes  a  volun- 

60;    Baldwin     v.    Campfield,     8     N.  tary  conveyance   to    his  wife  without 

J.     Eq.    891;     Wheeler    v.    Kirtland,  qualification  or  reservation,  equity  will 

Eq.   18;   Closs   V,  Bopp,  23  not  presume  a  resulting    trust    in    his 

270;    Sourbye   v.  Arden,    i  favor.    Groff  v.  Rohrer,   35   Md.   327; 


23   N.J. 
N.  J.  Eq. 


Johns.  Ch.  (N.  Y.)  240;  Botsford  v. 
Burr,  2  Johns.  Ch.  (N.  Y.)  405  ;  Rath- 
bun  V.  Kathbun,  6  Barb.  (N.  Y.)  98; 
Squire  v.  Harder,  i  Paige  (N.  Y.)  494; 
8.  c,  19  Am.  Dec.  446;  Leggett  v.  Du 
Bois,  5  Paige  (N.  Y.)  114;  Bunn  v. 
Winthrop,  1  Johns.  Ch.  (N.  Y.)  329; 
Sprague  v.  Woods,  4  W.  &  S.  (Pa.) 
192;  Wilson  V.  Cheshire,  x  McCord 
(S.  Car.)  233;  Pinney  v.  Fellows,  15 
Vt.  538;  Chamberlayne  r.  Temple,  2 
Rand  (Va.)  384;  Dver  v.  Dyer,  2  Cox 
92;  Cottington  v.  I^letcher,  2  Atk.  156; 
Chaplin   v.  Chaplin,  3  P.   Wms.  233; 


Gerry  v.  Stimson,  60  Me.  106;  Davis  v. 
Baugh,  8  Pac.  Law  J.  903;  Bragg  f. 
Geddes,  93  111.  39;  Farrington  v,  Barr, 
36  N.  H.  86;  Graves  v.  Graves,  29  N. 
H.  129;  Bartlett  v.  Bartlett,  14  Gray 
(Mass.)  277;  Titcomb  v.  Morrill,  10 
Allen  (Mass.)  X5;  Cairns  v.  Colburn, 
104  Mass.  274;  Rathbun  v.  Rathbun,  6 
Barb.  (N.  Y.)  98;  Bank  of  U.  S.  v, 
Housman,  6  Paige  (N.  Y.)  526;  Squire 
r.  Harder,  x  Paige  (N.  Y.)  494;  Miller 
V.  Wilson,  X5  Ohio  xo8;  vide  Advance- 
ment, §^  13-18. 
2.  No    Conaideration. — No    trust,  of 


Muckleston  r.  Brown,  6  Ves.  68;  Pitts*  which  a  court  of  equity  can  take  cog- 
Case,  cited  Amb.  266;  Curtis  v.  Perry,  nizancc,  results  merely  from  the  want 
6  Ves.  747;  Haigh  r.  Kaye,  L.  R.,  7  Ch.    of  consideration  fora'deed.    Philbrook 
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L  Volantary  Conyeyanoe  for  Illegal  or  Fraadulent  Purposes, — A 

voluntary  conveyance,  whether  a  common  law  or  a  modern  con- 


r.  Delano,   29  Me.  410;  Jenkins  v,  Pye,  of  land,  without  valuable  consideration, 

12  Pet.  (U.  S.)  241.  deeded  it  to  a  city  in  trust  for  a   public 

Accordingly,  an    uncompleted   sale,  levee,  and  afterwards  for  $2,500  gave  a 

where  a  deed   has   been  executed   and  second   deed,   which   recited    the   first, 

the   consideration   has  not   been  paid,  and   stated   that   he   had   certain  ferry 

and  where   there  Is   no   intention   of  a  rights  in  the  premises,  and   that  it  was 

^ilt  or  sale  on  time,  makes   a  resulting  desirable  that   the  city  should   hold  it 

trust  in  favor  of  the  vendor;  not  for  the  free  of  such  claim.  In  an  action  brought 

purchase  money,  but  for  the  whole  land,  by  the  grantor's   heirs   to  recover  the 

Equity  will  treat  it  as  no  sale   and  hold  land  because  the  city  no  longer  used   it 

the  vendee  as  trustee  of  the   dry  legal  for  the  purposes  for  which  it  was   con- 

title,  and  a  purchaser  from  such  vendee  veyed,  held^  that  the  grantor  conveyed 

with  notice  of  the  facts  will  acquire  no  all  his  interest  in  the  property,  and  that 

title.       Bennett    v.  Hutson,    33     Ark.  there  was  no  resulting  trust.     Coffin  r. 

762.  Portland  (Oreg.),  17  Pac.  Rep.  5S0. 

And  if  A  and  wife   convey  land  to  B  So  where  a  father  turned  over  valua- 

without  other  consideration   than   the  ble  property  to  his  son  to  use  in  busi- 

promise  of  B  that   he  will  immediately  ness    for  the  advantage  of  both,   and 

reconvey   the   land   to    A's  wife,   this  it    was     provided     that     the     father 

raises  a  constructive   trust   in  favor  of  was     to     become    a    member  of   the 

A*«5   wife.    Cox  x\    Ashman,   76    Ind.  son's      family,     and      afterwards      the 

218.  son    treated   his   father    as    a   menial. 

But  where  two  partners  are  embar-  and  it  became  probable   that  he  would 

rassed   with   debts   and  one  executes  a  be  deprived   of  the  necessaries   of  life 

deed  to  the  other,  absolute   on   its  face,  and    be    turned   into   the   street,   held^ 

without  a  consideration   expressed,  of  that  the  averment  of  these  facts   stated 

both  his  individual  property  and   inter-  a  trust  enforceable  in  equity.  Chadwick 

est  in  the  partnership   property,  for  the  r.  Chadwick,  59  Mich.  87. 

purpose  of  enabling  the  grantee  to  raise  So  where  a  son  conveys  land   to   his 

money  bv  mortgaging  the  same  to   pay  father  in  consideration  that   the   latter 

the   fiVm^s   debts,   there   is   no  express  shall  devise  to  him  certain  property  by 

trust,  nor  does  a  trust  arise  by  implica-  will,  which  agreement  is  not   complied 

tion  of  law.    Burt   r.   Wilson,  28  Cal.  with  by  the  father,  there  will   be   a   re- 

632.  suiting  trust  in  favor  of  the  son.  and  he 

If  a  quit  claim  deed  of  land  of  an  as-  may  recover  the  land.  Russ  v.  Mebius, 

signee  in  bankruptcy  recites  a  constd-  16  Cal.  350. 

eration,  and  contains  an  habendum  to  Where  Trait  WUl  Not  be  Declared. — 

the  grantee  to  the  grantee's  use,  and  the  But  where  the  trust  deed  is  declared  by 

usual  covenants,  in  the  absence  of  fraud  a  writing  executed  and  delivered,  and 

on  the  part  of  the  grantee,  no  trust   re-  the  estate  is  vested  in  the  complainant, 

suits   to   the  grantor,  although    he  re-  and  the  object  of  the  trust  is  to  compel 

ceived  no  consideration  in  fact.     Gore  a  naked  trustee  to  convey  the  property 

V.  Learovd,  140  Mass.  524.  held  in  trust  to  the  cestui  que  trusty  it 

By  a  (feed  of  bargain  and  sale,  or  any  will  not  bar  the  relief  sought,  that  the 

other  form  of  conveyance  duly  recorded,  conveyance  to  the  trustee  was  made  for 

a  use  may  be  raised  in  any  one  in  whose  the  purpose  of  delaying  and  defrauding 

favor  it   is  expressly  declared   by  the  the  complainant's  creditors.     Ownes  r. 

de«d.  without  a  consideration.  Sprague  Ownes,  8  C.   E.  Green.  (23   N.J.  Eq.) 

V.  Woods,  4  W.  &  S.  (Pa.)  192.  60. 

The  deed  may  be   founded   on  some  And  courts  of  equity  have  recognized 

consideration  and  vet  still  come  within  and  established  this  distinction  between 

the  technical    definition    of  voluntary  conveyances   and  executory  contracts: 

conveyance;  the  statement  of  a   mere  Where  the  title  is   vested,  they  never 

pecuniary  consideration  certainly  would  avoid  it  for  want  of  consideration;  and, 

not  be  allowed  to   affect   the   construe-  on  the  other  hand,  they  never  enforce 

tion  or  operation  of  a  deed.     Young  v.  an  executory  contract  without  consid- 

Peachy,  2  Atk.  256.  eration — they   treat     it     as    a    nullity. 

FalltireofCo&eideration. — The  owner  Ownes  v.  Ownes,  23  N.  j.  Eq.  (S  C.  E. 
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veyance,  if  made  for  a  fraudulent  or  illegal  purpose,  will  give  rise 
to  no  resulting  trust  to  the  grantor.* 

• 

Green)  60;  Bunn  v.  Winthrop,  1  Johns  be   executed.     See   Way's    Settlement, 

Ch.  (N.  Y.)  329;  Wright  V.  Miller,  4  lojur.  N.  S.,  1166. 

Seld.  (N.  Y.)  9.  A  conveyance  in  fraud  of  creditors 

In  a  deed  of  conveyance  to  a  son -in-  will  not  be  declared  a  resulting  trust  in 

law,  the   consideration   stated  was  his  favor  of  a  party  seeking  to  be  benefited, 

marriage  and  natural  love  and  "  natural  Cutler    v.  Tuttle,   19    N.  J.    Eq.   550; 

love  and  affection"  of  the  grantor  for  Baldwin  t'.  Campfield,  4  tialst.  (N.J.) 

his  daughter  and  the  grantee;  and  the  891 ;  and  a  contract,  whether  executed  or 

purpose  expressed  in  the  deed  was  to  executory,  for  the  conveyance  of  either 

advance  the  grantee  in  life;  keldy  that  real  or  personal  property  to  conceal  it 

no  trust  in  the  estate  conveyed  arose  in  from     attachment     by    the     grantor's 

favor  of  the  daughter.    Thompson  v,  creditors,  although  voidable  by  them  is 

Thompson,  18  Ohio  St.  73.  good  between  the  parties,  even  if  the 

How  Far  Such  Conyoyance  Is  Binding.—  grantee  shared  in  the  fraudulent  intent. 

A   conveyance,  without  consideration,  Harvey  r.  Varney,  98  Mass.  118.     But 

in  fraud  of  the  law  is  not  a  nullity,  but  a  court  of  equity  will  not  enforce  an 

binds  parties  and  privies.     Randall  v,  executory   contract   when   the  consid- 

Phillips,  3  Mason  (U.S.),  378.  eration     is    founded    on    fraud,  or    is 

1.    If,   instead    of   a    declaration   of  malum  in  se,  or  malum  prokibHum.     It 

trust,  the  instrument  executed  had  been  would  not  create  a  trust  in  such  case, 

a  mere  contract  to  reconvey  property;  Ownes  v.  Ownes,  8  C.  E.  Green  (23  N. 

or  if  the  bill  had  been  filed  to  establish  J.  Eq.)  60. 

a  trust,  either  as  a  resulting  trust  or  on  A  debtor  conveyed  an  estate  to  his 

a   parol   agreement;  then   the   defence  father  without    consideration,  and    to 

that  the  conveyance  had  been  made  to  prevent  it  from  bein^  attached  by  his 

delay  and  defraud  creditors  would  bar  creditors,  and  immediately  afterwards, 

the  relief.     Ownes  v.  Ownes,  8  C.  E.  at  the  verbal  request  of  some  of  his 

Green  (15  N.J.  Eq.)6o.  father's   other  children,  and   with   the 

Where  one  purchases  land  in  fraud,  knowledge  but  without  any  consent  of 

against  an  existing  statute,  and  has  the  his  father  agreed  that  the  estate  should 

title  convevcd  to  another,  there  is  no  be  held  in  trust  for  one  of  the  brothers 

resulting     trust     in     favor     of     such  who   was    a   creditor  of   the  grantor, 

purchaser.      Miller   v.   Davis,  50   Mo.  Held,  that  no  trust  was  thereby  created 

572.  which   could   be  enforced   against  the 

A     voluntary  deed    executed    by   a  father,  or  against   his  heirs   after   his 

father,  to  give  a  colorable  qualification  death.      Bartlett   v.  Bartlett,   14  Gray 

to  his  son  to  kill  game,  is  kept  in  his  (Mass.)  277. 

possession  during  his  life  without  being  Where    a  person,   largely   indebted, 

used  or  made  known  to  the  son,  held^  purchased     land,    paid     the    purchase 

in    equitv,   an     imperfect    instrument,  money,  and  took  a  conveyance  to  his 

Cecil  V.  Butcher,  2  J.  &   W.  573.     But  children,   held,   that    a    trust   resulted 

in    Souverbye   v.  Arden,  i  John.  Ch.  to  him   for   the    benefit    of   his  credi- 

(N.Y.)240;itwa8A^WbyCHANCELLOR  tors.     Brown  i^.  McDonald,  i  Hill  (S. 

Kent,  after  a  full  discussion   of   the  Car.)  Ch.  297;  Dunica  v.  Coy,  24  Mo. 

authorities    cited    in   the  text,  that    a  167. 

voluntary  settlement  was  always  bind-  A    fearing    his    property   might    be 

ing  on  the  grantor,  when  fairly  made,  reached    bv  someone    with   whom    he 

unless  where  clear  and  positive  proof  was  in  difiiculties,  conveyed  it  by  deed 

that  he  never  parted  nor  intended  to  absolute  in  form  to  a  married  woman, 

part  with  the  possession  of  the  deed;  After  the  danger  had  passed,  she  recon- 

and  that  there  must  be  other  circum-  veyed  it  bv  a  deed  in  which  her  husband 

stances  besides  the  mere  fact  of  retention  did  not  jom.    The  deeds  did  not  disclose 

to  show  that  it  was  not  intended  to  be  a  trust.    Held,  that  A  could  not  compel 

absolute.     So  in  Tolar  v,  Tolar,  i  Dev.  a  conveyance  from  the  woman  and  her 

Eq.  (N.  Car.)  456,  it  was  >Jr/</ that  where  husband.     Tatge   v.   Tatge,  34   Minn. 

a  voluntary  deed  to  a  son,  fairly  obtained,  272. 

afterwards  gets  into  the  possession  of  But  those  taking  under  a  deed  abso- 

the  donor  and  is  destroyed,  that  equity  lute    in   form    are    not  chargeable    as 

would  compel  a  second  conveyance  to  trustees     because     of     the     grantor's 
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2.  Evidence. —  In  conveyances  by  deed,  parol  evidence  is  not 
admissible  to  contradict  or  control  the  statements  of  a  considera- 
tion. To  allow  parol  evidence  to  raise  a  resulting  trust  in  such 
cases  would  violate  the  express  provisions  of  the  statute  of 
frauds.* 

embarrassments  when  he  made  the  deed,  shown  that  the  purpose  was  an  honest 

and  general  promises  to  deal  honorably  one,  and  where  an  intention  to  screen 

with  him,  there  being  no  fraud.     Orwig  property  from  the  vigilance  of  creditors 

V.  Merrill,  69  Iowa  733.  of  the  husband  is  averred  by  the  wife 

An  insolvent  debtor  who  buys  real  and  the  rules  of  law  arising  from  such 
estate,  taking  therefor  a  deed  to  another  conduct  are  sought  to  be  avoided  on 
in  secret  trust  for  himself,  cannot  en-  the  ground  that  the  property  was  not 
force  the  trust,  although  part  of  the  subject  to  the  demands  o(  such  credit- 
purchase  money  was  a  gift  to  him,  and  ors,  it  is  incumbent  on  the  wife  to  show 
part  raised  from  bad  debts  which  his  clearly  the  absence  of  such  liability, 
creditors  could  not  have  collected.  Pattoh  v,  Beecher,  62  Ala.  580. 
Robinson  v,  Robinson,  17  Ohio  St.  According  to  the  circumstances  of 
4$o.  the  case  as  established   in   evidence,  a 

1.  I  Perry  on  Trusts  (3rd  ed.),  ^^  76,  resulting  trust  for  the  donor  may  be 

162  and  163.     Where  the  conveyance  is  supported  as   to  part  of  the  property, 

expressed  to  be  for  a  valuable  consid-  which  is   the   subject  of   a    voluntary 

eration,  parol  evidence  cannot  be  re-  grant,  and   not    supported    as  to    the 

ceived  to  show  that  the  purchaser  was  remainder.     Cook  v.  Fountain,  3  Sw. 

intended  to  be  merely  a  trustee  for  the  585. 

vendor.     Hill   on   Trustees,  112;    Far-  Wher^  the  grantor  has  made  out  in 

rington  v.  Barr,  36  N.  H.  86.  evidence  a  case  for  a  trust  against  the 

Evidence  of  the  object  and  purpose  grantee,  it  is  of  course  open  to  the  lat- 

for  which  a  convevance   was  made   is  ter    to  rebut  that  case,  if  he'  can,  by 

not  admissible  to  convert  the  deed  pur-  counter-evidence  of  his  own.      And  for 

porting  to  be  an   absolute  conveyance  this    purpose     parol    declarations    are 

into    one   of  any   trust  not  expressed  clearly  admissible;  for  their  object  is  to 

therein.     Gerry  v.  Stimson,  60  Me.  186;  support  and  not  to  contradict  the  legal 

Flint  V.  Selden,  13  Mass.  448.  title  and  the  deed.     Cook  v.  Fountain, 

The  implication  of  law  that  a  grantee  3  Sw.   5967.     Such  evidence  may  also 

takes  the  conveyance  in  trust  for  the  be  drawn   from    other    circumstances, 
person    who    furnishes    the    purchase  ,  such  as  the  nature  of  the  property  and 

money,  may  be  rebutted  by  proof  that  the  conduct  and  situation  of  the  parties, 

the  title  was  put  in  the  grantee  for  the  and  also  the  provisions  of  the  deed, 

purpose  of  protecting  the  property  from  Where,   however,  the  purpose  con- 

the  creditors  of  him  who  furnished  the  tem plated  by  the  deed,  though  illegal, 

purchase  money.     Baldwin  v.  Camp-  or  such  as  tne  court  would  not  sanction 

field,  4  Halst.  Ch.  (N.  J.)  891.  is  abandoned  or  not  acted  upon  by  the 

On  a  judicial  declaration  that  a  trust  parties,  it  seems  that  the  court  will  not 

in   favor  of  a  religious  society  which  recognize  that  purpose  as  evidence  of 

ha^  for  many  years  held  land  conveyed  an    intention    that   the  donee    should 

on  such  trust  is   void   for  uncertainty,  not    take    beneficially,    and     on     that 

the  property  does    not  revert  to    the  ground  will  establish  a  trust  in  favor  of 

grantor,  nor  can  the  grantees  hold   it  the  grantor.     Or  at  any  rate  it  will  in- 

for  their  own  personal  use  and  benefit;  terpose  so  far  as  to  grant  an  injunction 

but    the   individuals    who  contributed  against  suing  on  the  deed  at  law  until 

the  purchase  money  are,  by  resulting  the  hearing  of  the  cause.    Birch  ?'.  Blu- 

trust^  the  beneficial  owners  and  entitled  grave,  Ambl.  262;  Platamore  zk  Staple, 

to  have  the  property  sold  and  the  pro-  Coop.  250. 

ce^s  distributed  in   proportion   to   the  The  testimony  of  a  subscribing  wit- 

sums  contributed.      Heiskell   v.  Trout  ness  to  a  deed  that  he  did  not  know  the 

( W.  Va.)»  8  S.  E.  Rep.  557.  bargain  on  which  it  was  given,  and  that 

Mcret  Tntit — Wluit  Baqnlilte  to  Bt-  he  did  not  see  any  consideration  paid  or 

taVllslL-^When  a  party  seeks  to  estab-  any  security  given,  is  competent  to  show 

llth  and  enforce  a  secret  trust  on  the  that     the    conveyance  was   voluntary. 

face  of  an  absolute  deed,  it  must  be  Lyford  r.  Thurston,  16  N.  H.  399. 
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IX.  Statutobt  PBOYIBIOira— In  several  of  the  States,  implied 
trust  are  expressly  abolished  by  statute,  and  in  such  cases  a  new 
trust  is  generally  declared  in  favor  of  creditors,  and  in  favor  of  the 
person  paying  the  purchase  money,  when  the  title  is  taken  in  the 
name  of  another,  without  his  consent,  or  in  violation  of  a  trust.* 

X.  COKSTBTTCTIYX  Tbitbts. — ^Dlviilon. —  Constructive  trusts  may 
be  divided  into  three  classes,  to  be  determined  according  to  the  cir- 
cumstances under  which  they  arise.  First,  trusts  that  arise  from 
actual  fraud.  Second,  trusts  that  arise  from  constructive  fraud, 
and,  third,  trusts  that  arise  from  some  equitable  principle  inde- 
pendent of  the  existence  of  fraud.* 

1.  Indiana. — ^The  statute  of  Indiana  (iSyS),  §^  2077-2079  inc.    And  see  Pub* 

is  as  follows:  Stats.      Massachusetts  (1882),  p.  792,  § 

^  2974.     When  a  conveyance  for  a  3;  Rev.  Stat.  Maine  (1883),  p.  605,  \ 

valuable  consideration  is  made  to  one  12. 

person,  and  the  consideration  therefor  Other     Proylsions. — In      California 

paid  by  another,  no  use  or  trust  shall  resulting  trusts  are  confined  to  those  of 

result  in  favor  of  the  latter;  but  the  title  the  first  class.      Civil  Code   (1880),  ^ 

shall  vest  in  the  former,  subject  to  the  853.     So  in  Dakota^  Civil  Code  (Levi- 

provisions  of  the  next  two  sections.  see's  ed.  1884),  §  280. 

§  2975.     Every  such  conveyance  shall  The  Civil  Code  of  California  (1880) 

be  presumed  fraudulent  as  against  the  further    provides    that   no    implied  or 

creditors    of    the    person    paying    the  resulting  trust  can  prejudice  the  rights 

consideration    therefor;  and    where    a  of  a  purchaser  or  innocent  incumbrancer 

fraudulent  intent  is    not  disproved,  a  of    real    property    for    value    without 

trust  shall  in  all  cases  result  in  favor  of  notice  of  the  trust,  ^  856.    There  are 

prior  creditors,  to  the  extent  of  their  similar    provisions    in    Dakota;    Civil 

just    demands,  and    also    in    favor    of  Code     (Levisee's    ed.    1884),    ^    281; 

subsequent  creditors,  if  there  be  suf-  Michigan^  Howell's   Annotated  Stats, 

ficient  evidence  of  fraudulent  intent.  1882;,  §  5572;  Minnesota^  Stats.  (1878), 

§2976.    The  provisions  of  the  section  p.  553,  §   10;  Netu    Tork,  Rev.   Stat, 

next  before  the  last  shall  not  extend  to  (Banks  &  Bro.,  7th  ed.  1882),  vol.  3,  p. 

cases  where  the  alienee  shall  have  taken  2181,  §  54;  Wisconsin,  Rev.  Stat.  (1878), 

a  conveyance  in  his  own  name  without  ^  2080. 

the  consent  of  the  person  with  whose  Ctoorgla. — The     Code    of     Georgia 

money  the  consideration  was  paid;  or  provides  as  follows: 

where  such  alienee,  in  violation  of  some  Trusts  are  implied — 

trust,  shall   have  purchased  land  with  i.  Whenever  the  legal  title  is  in  one 

moneys  not  his  own;  or  where  it  shall  person,  but  the  beneficial  interest,  either 

be  made  to  appear  that  by  agreement,  from    the    payment    of    the    purchase 

and  without  any  fraudulent  intent,  the  money  or  other  circumstances,  is  either 

party  to  whom    the  conveyance    was  wholly  or  partially  in  another, 

made,  or  in  whom  the  title  shall  vest,  2.  Where  from  any  fraud  one  person 

was  to  hold  the  land,  or  some  interest  obtains    the    title    to  property    which 

therein,  in  trust  for  the  party  paying  the  rightly  belongs  to  another, 

purchase  money  or  some  part  thereof.  3.    Where    from   the  nature  of  the 

Rev.  Stat.  Ind.  (Meyers  &  Co.,  1888),  transaction  it  is  manifest  that  it  was  the 

^§  2974-2976  inc.        "  intention  of  the  parties  that  the  person 

Slmlllu:  Statutes. — There  are  similar  taking  the    legal    title  shall   have    no 

provisions    in    Kansas.    Comp.    Laws  benehcial  interest. 

(Dassler*s  ed.  1885),  §§  6502-6504  inc.  4.  Where  a  trust  is  expressly  created, 

Kentucky,     Gen'l     Stats.     (Bullitt    &  but  no  uses  are  declared  or  extend  only 

Feland's  ed.  1888),  p.  828,  ^  19  and  p.  to  a  part  of  the  estate,  or  fail  from  any 

588,  §  20;  Michigan,  Howell's  Anno-  cause,  a   resulting  trust  is  implied  for 

tated  Stats.  (1882),  §§  5569-5571   inc.;  the  benefit  of  the  grantor  or  testator  or 

Minnesota,  Stats.  (1878),  p.  553,  §  7-9  his  heirs.    Code  Ga.  (Lester,  Rowell  & 

inc.;  New  Tork,  Rev.  Stat.  (Banks  &  Hill's  ed.  1882),  §  2316. 

Bro.  7th  ed.  1882),  vol.  3,  p.  2180,  2 181,  2.  i  Perry  on  Tr.  (3rd  ed.)  195.  This 

^§   51-53   inc.;    Wisconsin,  Rev.   Stat,  enumeration  and  division  seems  to  be 
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XL  CoirsTBircnvs  Tbusts  of  the  Fntsi  Cla8& — Actnal  Fraud. — 
Wherever  the  holder  of  the  legal  title  to  property  has  been  a 
party  to  actual  fraud  in  obtaining  it,  he  will  be  construed,  by 
equity,  as  the  holder  of  such  legal  title  in  trust  for  the  person  or 
persons  equitably  entitled  thereto.* 

the  most  complete  of  all  those  given  by  speaks  of  them  as  "those  implied  trusts 

the  text  writers,  who  differ  widely  in  (or  perhaps,  more  properly   speaking, 

their  conception  of  what  trusts  are  con-  those  constructive  trusts),  which   are 

structive.  independent  of  any  such  intention  [of 

Bispham,  after  defining  constructive  the   parties]  and  are  forced   upon   the 

trusts  as  those  "which  arise  purely  by  conscience  of  the  party   by  the  mere 

construction  of  equity,  and  are  entirely  operation  of  law.** 

independent  of  any  actual  or  presumed  The  author  of  the  note   to   Adams* 

intention  of  the  parties,**  goes  on  to  say:  Eq.  (7th   Am.  ed.)   36,   says   that  "the 

**Nor  have  constructive  trusts,  as   here  chief   instance    of  this    occurs  where 

considered,  any  element    of   fraud   in  property  has  been   acquired   by    fraud, 

them.     Equity,  indeed,  as  we  shall  see,  actual  or  constructive,**  and  that  all  the 

makes  use  of  the  machinery  of  a   trust  cases  "reduce  themselves  to  the  general 

for  the  purpose  of  affording  redress   in  principle,  that  wherever  a  man   cannot 

cases  of  fraud.      .    .    .     But  in   such  hold  property  beneficially,  and  for  him- 

casestheinterferenceof  courts  of  equity  self,    except  by    fraud,    or  in   contra- 

is  called  into  play  by  fraud  as  a  distinct  vention  of  equity,  he  holds  it  as  trustee 

head  of  jurisdiction;  and  the  complain-  for  those  who,  in  contemplation  of  equi- 

ant*s  right  to  relief  is  based  upon  that  ty,  are  entitled  thereto.** 

ground,  the  defendant  being  treated  as  This  is  the  doctrine  of  the  text  and  is 

a  trustee    merely  for   the   purpose    of  also  the   view  of  Lewin.     Lewin    on 

working  out  the  equity  of  the  complain-  Trusts,  ch.  10,  §  t,  *x8o. 

ant.*'    Bispham *s  Eq.'  (4th  ed.)   133.    .  1.  As  to  what  constitutes  such  fraud, 

According  to   Pomcroy  they  always  see  title  Fraud. 

arise  from   fraud.    That  author  says:  Actual  fraud   is  described  by  Labes 

^'Constructive  trusts  include   all  those  as  "any  cunning,  deception  or  artifice 

instances  in  which  a  trust   is  raised  by  used  to  circumvent,  cheat  or  deceive 

the  doctrines  of  equity  for  the  purpose  another,**  and   this  description   is  de- 

of  working  out  justice  in  the  most  efii-  clared   by  Story  to  be  "beyond  doubt 

cient  manner,  where  there    is  no  in-  sufficiently  descriptive*'  of  positive  or 

tention  of  the  parties  to  create  such  a  actual  fraud,     x  Story's   Eq.  Jur.   (13th 

relation,  and  in  most  cases  contrary  to  ed.)  200,  201. 

the  intention  of  the  one  holding  the  In  cases  of  this  class  the  leading 
legal  title,  and  where  there  is  no  ex-  principle  of  equity  is  by  way  of  equi- 
press  or  implied  written  or  verbal  dec-  table  construction  to  convert  the  fraudu- 
laration  of  the  trust.  They  arise  when  lent  holder  of  property  into  a  trustee 
the  legal  title  to  property  is  obtained  by  for  the  benefit  of  the  party  rightly  en- 
a  person  in  violation,  express  or  im-  titled  thereto,  and  to  preserve  the  prop- 
plied,  of  some  duty  owed  to  the  one  who  erty  itself  as  a  fund  for  purposes  of 
is  equitably  entitled,  and  when  the  prop-  recompense,  i  Perry  on  Tr.  (3rd  ed.) 
erty  thus  obtained  is  held  in  hostility  to  197. 

his  beneficial  rights  of  ownership.     As  In  all  cases  of  fraud,  and  where  cases 

the  trusts  oi  this  class  are  imposed   by  have  been  carried  on  mala  fide^   there 

equity,  contrary  to   the  trustee*s  inten-  is  a  resulting  trust  by  operation  of  law; 

tion    and  will,    upon    property  in    his  but  unless  there  is  something  more  than 

hands,  they  are  oHen  termed  trusts   in  is  implied  from  the  violation  of  a  parol 

invitum;  and   this  phrase   furnishes  a  agreement,  equity  will  not  decree   th^ 

criterion  generally  accurate,  and  suffi-  purchaser  to  be  a  trustee.  Robertson  v, 

cient  for  determining  what  trusts  are  Robertson,  9  Watts  (Pa.)  ^2. 

truly  constructive.**     He  then  goes  on  Where  one  procures  a  title  which  he 

to  show  how,  when  the   suggested  cri-  could   not  have  obtained  except  by  a 

terion  Is  applied,  that  all  true  construe  confidence  reposed  in  him,  and  abuses 

tive  trusts  are  based  on  fraud,  actual  or  the  confidence,  he  becomes   a  trustee 

constructive.  2  Pomeroy's  Eq.  Jur.  616.  ex  maleficio^  per   Agnew,  J.,  in   Sei- 

Story  (2  Eq.   Jur.    (13th    ed.)    604)  christ*8  App.,  66  Pa.  St.  237,  241.     See 
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1.  Conftmotive  Tnurts  Ariiing  from  WrongAil  Appropriation  or  Con- 

Torsion  Into  a  Different  Form,  of  the  Property  of  Another. — Where 
the  property  of  a  party  has  been  wrongfully  applied,  or  a 
trust  fund  has  been  wrongfully  converted  into  another  species  of 
property,  if  its  identity  can  be  traced  it  will  be  held  in  its  new 
form  liable  to  the  rights  of  the  original  owner  or  cestui  que  trusty 

Also  Baier  v,  Berberich,  6  Mo.  App.  fied?    Rennell  v,  DefTell,  4  De  G.  M.  & 

537-  G.  372,  388. 

1.  2  Storjr*8  Eq.Jur.  (13th  ed.)  606;  2«      In   accordance  with    this  principle, 

Pomerojr's  Eq.  Jur.  626.  where   a   factor  sold   the  gocxls  of  his 

According    to    the    latter  authority  principal,  taking  negotiable  securities  in 

they  arise  where  one   person   having  payment,  and    before    these  fell  due, 

money  or  any  kind  of  property  belong-  failed,    and     assigned     the      securities 

ing  to  another  in  his  hands,  wrongfully  to  his     assignee    for    the    benefit    of 

uses  it  for  the  purchase  of  lands,  taking  creditors,  and  the  latter  recovered  the 

title  in  his  own  name;  or  if  a  trustee  or  money  on  them,  the  assignee  was  held 

•  other  fiduciary  person  wrongrfuUy  con-  by  the  court  to  be  trustee  of  the  fund 

verts  the  trust  fund   into  a    different  for  the  principal.    Thompson  v.  Per- 

species  of  property,  taking  to  himself  kins,  3  Mason  (U.  S.)  232. 

the  title;  or  where  an  agent  or  bailee  So  where  a  son  acting  as  agent  for 

wronsfuUy  disposes  of  nis   principal's  his  mother  invested  her  estate  in  grain 

securities,  and  with  the   proceeds  pur-  and  other  commodities.    Clapp  v,  Em- 

-chases  other  securities  in  his  own  name,  ory,  98  111.  523,  531. 

Ex  farte  TyyxmsA^  i  Atk.  2^2;   Lane  v.  So  when  the  confidential  agent  of  an 

Dighton,   Ambl.  409;  Burdett  v.  Wil-  aged   and    illiterate    man,   having    his 

lett,  2  Vem.  6^8;  Fox  v,  Mackreth,  2  principars  money  to   invest,  made  a 

Bro.  Ch.  400;  Taylor  v.  Plumer,  3   M.  loan   of  a  portion  of  it,  taking  a  note 

&  Sel.  562;  Lench  v,  Lench,   10  Ves.  and  mortgage    to  himself  and    when 

^11,517;    Rolfe  v.  Gregory,  ^  De  G.J-.  the     debt     became     due    foreclosed 

.&  S.   ^76;  Pennell  v,  DefTell,  4  De  G.  the  mortgage,  and  bid  in   the  property, 

M.  &  G.  372;  Ex  parte  Cooke,  L.  R.,  he  was  held  to  hold  the  title  to  the  land 

Ch.  D.  123;  In  re  Hallett*s   Estate,  in  favor  of  the  principal.    Cookson  v. 

.  R.,  13  Ch.  D.  123;  Thompson  v.  Richardson,  69  111.  137. 
Perkins,  3  Mason  (U.  S.)  232;  Fried-  And  where  township  bonds  were  de- 
lander  V.  Johnson,  2  Woods  (U.  S.)  livered  by  a  railroad  company  to  one  of 
675;  Smith  V,  Perry,  56  Ala.  120;  Til-  its  directors  to  pay  for  depot  buildings 
ford  V.  Torrey,  53  Ala.  120;  Sheltonv.  which  he  had  erected  and  agreed  to 
Lewis,  27  Ark.  190;  Wells,  Fargo  &  convey,  but  did  not  do  so,  the  court 
Co.  V.  Robinson,  13  Cal.  133;  Cookson  keid  that  he  was  a  trustee  of  the 
v.  Richardson,  69  111.  137;  Dodge  v,  bonds,  or  if  they  had  been  sold,  of 
Cole,  97  111.  338;  Clapp  V.  Emery,  98  their  proceeds,  for  the  benefit  of  the 
111.  531;  Tracy  v.  Kelley,  52  Ind.  535;  railroad  company.  Mich.  Air  Line 
Clifford  V,  Farmer,  79  Ind.  529;  Shaw  Ry.  Co.  v.  Mellen,  44  Mich.  321. 
V.  Spencer,  xoo  Mass.  382;  Bank  tf.  In  Fox  v.  Mackreth,  2  Bro.  Ch.  319,  a 
Barry,  125  Mass.  20;  Michigan  Air  trustee  for  the  sale  of  estates  for  pay- 
Line  Ry.  Co.  t.  Mellen,  44  Mich.  321;  ment  of  debts,  who  purchased  them 
Perrin  t/.  Lepper  (Mich.),  40  N.  W.  himself  by  taking  an  undue  advantage 
Rep.  859;  Schlaefer  v.  Corson,  52  Barb,  of  the  confidence  reposed  in  him  by  the 
(N.  Y.)  ^xo;  Murray  v.Ballou,  I  Johns,  plaintiff,  and  previous  to  the  comple- 
Ch.  (N.  Y.)  566;  Murray  v.  Lylburn,  2  tion  of  the  contract  sold  them  at  a 
Johns.  Ch.  (N.  Y.)  441;  Bartlett  v,  highly  advanced  price,  was  decreed  to 
Drew,  57  N.  Y.  587;  Newton   v.  Por-  be  a  trustee  for  the  original  vendor,  as 

Bank,  72 

N.  Y^  286;  Hastings  v.  Drew,  76  N.  Y.  sale. 


t 


ter,  69  N.  Y.  133;  Holden  v.  Bank,  72    to  the  sums  produced  by  such  second 


9;  Newton  v.  Taylor,  32  Ohio  St.  399;  So  in  Wells,  Fargo  &  Co.  v,  Robin- 
Matthews  V.  Heyward,  2  S.  Car.  239;  son,  13  Cal.  133,  a  confidential  agent 
Burks  V.  Burks,  7  Baxt.  (Tenn.)  3C3.  having  been  entrusted  by  his  principal 
The  rule  applies,  however  much  the  with  money  to  buy  land,  appropriated 
trust  property  may  be  altered  in  its  form  the  money  to  his  own  use  and  invested 
•ornature.    The  test  is,  can  it  beidenti-  it  in  bonds.    Afler  the  death  of  the 

62 


Ganitmettve  Tnuto  IMPLIED   TRUSTS.  of  the  lint  CIam 

But  where  such  property  is  wrongfully  sold  to  a  bona-fide  pur- 
chaser, for  value  and  without  notice,  he  takes  it  discharged  of 
the  trust,  and  the  trust  attaches  to  the  proceeds  in  the  hands  of 
the  vendor  so  long  as  they  can  be  identified.^ 

2.  Comtrnctiva  Tmstt  Axiiiiig  from  a  Conveyanoe  or  Deviie  Obtained 
Iqr  Fraud- — Wherever  by  any  fraudulent  practice,  a  deed,  be- 
quest or  devise  has  been  procured  to  be  made  to  any  per- 
son, equity  will  construe  such  fraudulent  grantee,  legatee  or 
devisee  a  trustee  of  the  legal  title  for  the  benefit  of  the  party  or 
parties  equitably  entitled  thereto,  and  will  compel  him  to  account 
on  equitable  principles  and  to  make  a  reconveyance  of  the 
property.* 

agent  his  administrator  was  Ar/</ to  hold  S.    i   Perry  on  Tr.  (3rd  ed.)  198;  2 

the  bonds  in  trust  for  the  principal.  Pomeroy's  £q.  Jur.  629;  Hidden  v,  Jor- 

When  property  of  a  corporation  has  dan,  21  Cal.  92;  Sandfoss  r.  Jones,  35 

been  divided  among  its  stockholders,  Cal.  481;  Cameron  r.  Ward,  8  Ga.  245; 

before  all  its  debts  have  been  paid,  a  Fishbeck  r.  Gross,  112  111.  208;  Harris 

judgment  creditor    may    maintain   an  r.   Mclntyre,  118   111.  275;  Arnold   t'. 

action  against  a  stockholder  to  reach  Cord,  16  Ind.  177;  Nelson  r.  Worrall, 

whatsoever  was    so    received  bjr  him.  20  Iowa  469;  Kibby  v.  Cold,  63  Iowa 

Bartlett  v.  Drew,  57  N.  Y.  587.  663:  Martin  r.  Martin,  x6  B.  Mon.  (Kv.) 

'  A  certificate  of  stock  expressed  in  the  8;  Hunt  v.  Roberts,  40  Me.  187;  Lafng 

name  of  E.  Carter,  trustee,  was  by  him  r.    McKee,   13    Mich.    124;    /ones    v, 

pledged  to  secure  his  own  debt.    The  McDougal,  32    Miss.    179;   Fraser    v. 

pledgee  was  by  the  terms  of  the  certifi-  Child,  4   E.   D.   Smith    (N,   Y.)    153; 

cate  put  on  inquiiy  as  to  the  character  Cousins  v.  Wall,  3  Jones  £q.  (N.  Car.) 

and  limitations  of  the  trust,  and  if  he  43;  Coyote  v.  Ruble,  8  Oreg.  284;  Hoge 

takes  them  does  so  at  his  peril.      Shaw  v.  Hoge,  1  Watts  (Pa.)  163;  Hodges  v. 

V,  Spencer,  100  Mass.  382.  Howard,  5  R.  1. 149;  Troll  v.  Carter,  15 

But  if  money  is  delivered  to  a  person  W.  Va.  567;  Coyle  v,  Davis,  20  Wis. 

to  pay  debts,  that  he  converts  it  to  his  564. 

own  use  does  not  enable  the   heirs  of  The  doctrine  is  clearly  expressed  in 

the  party  who  reposed  confidence  to  Hammond  r.  Pennock,  61  N.  Y.  145,  as 

convert  it  into  a  trust  fund.      Doyle  x*.  follows:     Where    a    party  has    come 

Murphy,  22  111.  502.  into  the  possession  of  property  under  a 

Ho  IMrtet   Flduelarj    Ktlatlon  Vm4  contract  based  upon  a  misrepresentation 

Bziit. — The  owner  of  negotiable  securi-  or  suppression   of  a  material  fact,  he 

ties  stolen,  and  afterwards  sold  by  the  may  be  treated  as  a  fraudulent  trustee 

thief,  may  folio  wand  claim  the  proceeds  of   such   property,   and  compelled    to 

in  the  hands  of  the  felonious  taker,  or  transfer  the  proceeds  so  far  as  they  can 

of  his  assignees  with  notice,  and    this  be  traced  and  to  account  for  such  as 

right  continues    and  attaches   to   any  cannot  be  traced. 

securities  or  property  in  which  the  pro-  And   in    Christy  r.  Sill,  95  Pa.  St. 

ceeds  are  invested,  so  long  as  they  can  380,  it    was    said    that  one   who    has 

be  traced  and  identified,  and  the  rights  obtained  another's  property  by  fraud  is 

of  a  bona-fide  purchaser  do  not  inter-  a  trustee  for  him  ex  maleficio^  not  of 

vene.    The  law  will  raise  a   trust   in  the  title  (which  he  never  acquired),  but 

invitum  out  of  the  transaction  in  order  of  the  thing  in  his  manual  possession, 

that  the  substituted  property  may   be  and  that  to  establish  such  a  constructive 

subjected  to  the  purposes  of  indemnitv  trust  no  confidential  relation  is  neces- 

and  recompense.     Newton  v.  Porter,  ^  sary. 

N.  Y.  133.  DMd  ObtalaaA  tqr  Prand.— If  a  grantee 

See  also  smpra,  V.,  1-6,  in/ray  XII.,  in  a  deed  has  obtained  it  by  fraud  he 

a,  and  notes.  will  be  keld  by  a  court  of  equity   a 

1.  2    Pomeroy's     Bq.    Jur.    626;     2  trustee  for  the   real  owner.     Troll  v. 

Story's  Eq.  Jur.  (13th  ed.)  606:  Newton  Carter,   15   W.   Va.   567;    Hendrix    v, 

V.  Porter,  69   N.   Y.   133.     See  cases  Munn,  46  Tex.  141;  Newell  r.  Newell, 

cited  in  preceding  note.  14  Kan.  202;  Beach  r.  Dyer,  93  111.  295. 
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Accordingly  a  vendor  who  undertakes  should  operate  and  sell  the  mine,  paying 
to  sell  a  full  title  for  a  valuable  consid-  himself  first  from  the  proceeds,  then 
eration  when  he  has  less  than  a  fee-  paying  a  debt  due  him  from  A,  then 
simple,  but  afterwards  acquires  the  fee,  As  other  creditors,  the  balance  remain- 
holds  it  in  trust  for  his  vendee,  and  will  ing  to  be  returned  to  A.  B  further 
be  decreed  to  convey  it  to  his  use;  and  promised  to  execute  a  declaration  of 
if  the  vendee  mortgages  his  title,  the  trust.  Held^  a  constructive  trust  which 
perfection  of  the  title  to  the  vendor  equity  would  declare  and  enforce  on 
enures  to  the  benefit  of  the  mortgagee,  parol  proof,  notwithstanding  the  statute 
Clark  V,  Martin,  49  Pa.  St.  299.  of  frauds.     Hall  v.  Linn,  8  Colo.  364. 

So  where  one,  pretending  to  act  as  the  Under  Civil  Code  Cal.,  ^  1572,  de- 
agent  and  protector  of  infants'  rights,  in  fining  as  actual  fraud  a  promise  made 
that  character  obtains  a  conveyance  of  without  intention  of  performing  it,  and 
land  in  his  own  name,  but,  which  was  with  intent  to  induce  another  to  enter 
intended  for  their  benefit.  Roller  v.  into  a  contract,  an  oral  promise  made 
Spilmore,  13  Wis.  26.  by  a  wife  on  a  conveyance  of  land  by 

So  where  through  fraud  and  perjury  her   husband    to    reconvey    the    same 

a  person   acquires  title   to  a  tract   of  when   requested,  with   no   intention  to 

public  land  to  which  another  had  a  pre-  keep  such  promise,  is  such  actual  fraud 

emption  right.     Hollinshead  v,  Simms,  as  to  give  rise  to  a  trust  and  bring  the 

51  Cal.  158.  promise   within   the  statute  of  frauds, 

Where  a  party  while  negotiating  for  excepting    from   its    operations    trusts 

the    purchase    of    certain    mortgages  arising  by  operation   of  law.     Brison 

obtained  possession  of  them,  and  then  v.  Brison  (Cal.),  i7Pac.  Rep.  689. 

fraudulently  representing  himself  to  the  But  where  defendant,  by  falsely  pre- 

mortgagors  to  be  the  owner,  obtained  a  tending  to  represent  one  to  whom  a 

deed  in  fee  of  the  premises,  keld^  that  Spanish  claim  to  land  had  been  con- 

the  title  so  obtained  must  be  held  in  firmed,  obtained  a  conveyance  of  it  bv 

trust  for  the  mortgagees.     DeLeon  v.  a  compromise  with  the  city,  it  was  keid 

lliguera,  15  Cal.  483.  that  the    true     representative,   having 

W  lent  S,  a  squatter  on  land,  $40  to  afterwards  failed  in  proceedings  to  es- 

enter  the  land.     S,  not  finding  the  land  tablish  his  title  against  that  of  the  city, 

agent,  handed    W    the    money    back,  could  not  charge  the  defendant  as  his 

telling  W  to  enter  the  land  for  him  and  trustee  by  offering  to  pay  the  compro- 

hold  the  deed  as  security  for  its  pay-  misc  money.     Maguire  v.  Page,  23  Mo. 

ment.      W,   without     S*s     knowledge,  188. 

entered  the  land  in  his  own  name,  and  Where  a  person  having  land  warrants 
after  S  had  improved  it  to  the  value  of  in  his  hands,  under  an  agreement  to  en- 
$2,500  conveyed  to  D,  who  was  cog-  ter  them  for  the  joint  benefit  of  the 
nizant  of  the  facts.  Held,  that  S  was  owner  and  himself,  entered  public  lands 
entitled  to  redeem  the  land  on  payment  and  took  the  title  in  his  own  name,  a 
of  $40  with  interest.  Ward  v.  Spivey,  resulting  trust  arises  in  favor  of  the 
18  Fla.  847.  other,  in  proportion  to  his  interests  in 
R  C  owned  a  carriage  factory  in  the  warrants.  Reynolds  v,  Sumner 
Mississippi  before  the  war,  and  placed  (111.)*  iS  ^'  East.  Rep.  334. 
the  title  to  the  property  in  A,  who  was  Legacy  Obtained  by  Fraud. — ^Bennett 
surety  on  his  note.  When  the  war  at  the  time  of  his  death,  was  in  posses- 
broke  out,  R  C  entered  the  southern  sion  of  certain  securities  and  money 
army,  and  his  father  induced  his  standing  in  his  own  name,  but  which  he 
brother,  T  C,  who  was  loyal,  to  take  held  in  trust  for  his  daughter.  The  lat- 
charge  of  the  business.  When  the  note  ter,  before  her  death,  wished  to  make  a 
was  paid,  J  C  had  the  title  conveyed  will  leaving  this  property  to  her  nephew, 
by  A  to  him,  stating  that  he  was  the  At  the  request  of  her  father  and  on  his 
agent  of  R  C ;  and  if  the  title  was  put  representation  that  he  would  hold  the 
in  R  C,  it  would  be  subjected  to  his  property  as  trustee  for  the  nephew,  she 
debts.  Twenty  years  afterwards  R  C  refrained  from  making  a  will,  and 
filed  a  bill  to  have  J  C  declared  a  shortly  afterwards  died.  On  the  death 
trustee,  and  to  compel  an  accounting,  of  Bennett  subsequently  to  that  of  his 
Held,  that  J  C  was  a  trustee,  and  daughter,  action  was  brought  against 
should  be  compelled  to  account.  Clark  his  administrator  to  recover  the  funds, 
V.  Clark  (Miss.),  i  So.  Rep.  835.  the  nephew  asserting  that  transaction 
A  conveyed  a  mine  to  B,  by  absolute  raised  a  trust  in  his  favor,  which  was 
deed,  it  being  agreed  by  parol  that  B  denied  by  the  administrator.  The  court 
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decided  in  favor  Of  the  plaintiiT     Will-  them  and  on  the  testator,  and  that  a 

iams  V.  Fitch,  i8  N.  Y.  546.  constructive  trust  arose  which  equity 

So  where  A,  wishing  to  leave  a  sum  would    enforce,    notwithstanding     the 

of   money  to  B,  consulted  with  V,  his  statute  of  frauds.  Gilpatrick  v.  Gildden 

nephew,  on  the  subject,  .and   the   latter  (Me.),  x6  Atl.  Rep.  464. 

induced  him  to  include  the  sum  in  the  But  compare  Bedilian   v,  Seaton,  3 

bequest    to    be   made    to    himself   by  Wall.  Jr.  (U.  S.)  279.    In  that  case  the 

promising  to  hand  it  over  to  the  bene-  facts  were  that  one  Seaton,  a  few  days 

^claries,  and  the  request  was  so  made,  before  his  death,  sent  for  two  friends  of 

there  bcins  no  declaration  of  trust  in  his  to  come  to  his  house   to  draw  his 

the  will;  aUer  the  death  of  the  testator  will  for  him,  intending  to  leave  all  his 

V  refused  to  pay  over  the  money,  but  as-  property  to  his  natural  daughter,  the 
signed  the  entire  legacy  at  a  nominal  wife  of  plaintiff.  They  did  not  arrive, 
consideration  to'  one  of  his  children  on  and  his  heirs  at  law,  his  two  brothers, 
certain  express  trusts;  it  was  keld  that  constantly   asserted  that  his  illness  was 

V  or  his  children  held  the  fund  in  trust  not  dangerous,  and  that  as  to  the  prop- 
for  the  intended  beneficiaries.  Williams  erty,  the  daughter  should  have  every 
T\  Vrecland,  29  N.  J.  Eq.  417.  cent  of  it.    The  two  friends  failed  to  ar- 

DeTlae  Obtained  by  Fraud. — If  a  de-  rive,  and  under  the  circumstances  no 
visee  fraudulently  obtains  a  devise,  will  was  executed.  After  the  death  of 
representing  to  the  testator  that  it  should  Seaton  his  brothers  conveved  one-third 
be  held  for  the  use  of  another,  a  trust  is  of  the  propertv  to  plaintiff^s  wife.  Plain- 
thereby  established  in  the  devisee.  Hoge  tiff  filed  her  bill  for  an  accounting  and 
IK  Hoge,  1  Watts  (Pa.)  163.  See  for  a  conveyance  of  the  balance  of  the 
Church  V.  Ruland,  6^  Pa.  St.  432.  property.    This  was  refused,  the  court 

A  testatrix,  by  will,  gave  the  bulk  of  holding  that  the  circumstances  were  not 
her  estate  to  her  lawyer,  her  doctor  and  such  as  to  constitute  fraud;  that  no  ac- 
her  pnest,  as  tenants  in  common,  with  tual  fraud  was  shown,  and  that  even  if 
the  intention  that  they  should  apply  the  the  promises  made  by  the  heirs  at  law 
amount  in  accordance  with  certain  di-  had  been  fraudulent^  it  wouid  not  pre- 
rections  which  could  not  be  carried  out  sent  the  case  of  a  trust  which  adheres 
because  of  the  statute  against  perpetu-  to  land  in  the  possession  of  persons 
ities.  The  execution  of  the  will  was  having  notice,  but  only  that  of  a  con- 
obtained  by  the  fraud  of  the  devisees,  tract  of  which  equity  would  compel  the 
who  denied  having  made  any  agreement  execution. 

or  promise  and  claimed  the  property  Willi  or  DMds  Fraudulently  De- 
themselves.  Held^  that  they  should  be  ■troyetf.^On  the  same  principle,  where- 
deemed  trustees  ex  maleffcio  for  the  ever  a  party  has  destroyed  or  suppressed 
heirs  and  next  of  kin  of  the  testatrix,  a  deed  or  will  or  other  evidence  of  title, 
O'Hara  v.  Dudley,  95  N.  Y.  403;  s.  c,  and  is  in  possession  of  the  property,  he 
47  Am.  Rep.  53.  will  be  declared  a  trustee  for  the   right- 

And  where  A,  to  whom  B  had  by  ful  owner  of  the  suppressed  paper,  i 
will  devised  all  her  property,  prevented  Perry  on  Tr.  (3rd  ed.)  219;  Tucker  r. 
the  making  of  a  codicil  devising  a  cer-  Phipps,  3  Atk.  359;  Bailey  t\  Stiles,  i 
tain  portion  thereof  to  C,  by  promising  Gr.  Ch.  (N.  J.)  2.0. 
that  he  would  hold  for  C's  benefit  and  Other  Oaaei. — A  party  sold  land  in 
make  a  conveyance  to  her,  and  after  consideration  of  the  grantee's  agree- 
the  death  of  B  refused  to  convey,  it  ment  to  pay  off  certain  debts  of  the 
was  keld  to  be  such  fraud  in  obtaining  vendor,  and  the  grantee  gave  the  money 
the  devise  as  would  raise  a  constructive  necessary  for  that  purpose  to  a  third 
trust  in  C's  favor,  which  a  court  of  person,  who  agreed  to  cfischarge  the  in- 
equity would  enforce.  Dowd  v.  Tucker,  debtedness,  and  the  vendor  conveyed 
41  Conn.  197.  on  the  representation  of  such  third  party 

So  where  a  testator  desiring  that  his  that  he  had  paid  all  the  debts,  when,  in 

property  should  go  to   his  own   heirs,  fact,  he  had   only   paid   part  of  them, 

was  induced   by   his  wife   to  give  her  Such  third  party  held  the  fund  In   trust 

some  of  the  personalty,  and  will  her  the  for  the  payment  of  the  debts.     Jenkins 

residue  of  his  estate  in  form  absolutely,  v,  Doolittle,  69  111.  415. 

in  consideration  of  her  promise   to  use  Certain  parties  who,  by  fraudulently 

it  for  certain  purposes  during  her  life,  representing  that  the  entire  assets  and 

and  to  transfer  all  that  remained  to  his  stock  of  a  corporation  belonged  to  them, 

heirs,  it  was  keld  that  her  failure  to  obtained   a  decree  dissolving  the  cor- 

transfer  to  the  heirs   was   a  fraud  on  poration,  and  took    possession  of   its 
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3.  Congtraotive  Tnurts  Ariiing  from  Fraudalent  Eepresentationa  of 
Purchaser  that  He  b  Purohaaiiig  for  Another. — A  similar  trust 
arises   where   any  person,  by  falsely   asserting  that  he  is  pur- 

chasing  or  acting  for  another,  or  by  making  ahy  other  false  repre- 
sentations, thereby  secures  property  at  a   lower  cost   than  he 

otherwise  would,*  or  where  the  purchaser  has  made  fraudulent 

assets,    held^  liable  in  equity  to  be  de-  Prescott  v.   Wright,  4  Gray   (Mass.) 

creed  trustees  ex   maleficic  $i^  respect-  461. 

ed    bona- fide    stockholders.      Bailey's  Truft  Huit  Arise  ftom  Fraud. — ^This 

App.,  96  Pa.  St.  253.  trust  must  arise   from   fraud,  a  mere 

On  the  same  general  principle   when  breach  of  a  parol   agreement  will  not 

a  conveyance  is  obtained  for  fraudulent  create  it.    2   Pomeroy*s   Eq.  Jur.  631; 

ends    or    under     oppressive    circum-  i  Perry  on  Tr.  (3rd  ed.)   199;  Hoge  v, 

stances,  the  party  deriving  title  is  con-  Hoge,    i    Watts   (Pa.)     213;    Mix    v. 

verted  into  a  trustee,  if  necessary,  for  Kine^,  55  111.  435. 

administering  relief.     Huxley  v.  Rice,  Thus  where  a  testator  made  a  will 

40  Mich.  73.  leaving  the   bulk  of  his  property  to  his 

Oeneral   Remarks. — In     such    cases  wife,  the  understanding  was  that  she 

fraud  is  inferable   from  the   refusal  of  was   to  make  equitable  distribution  of 

the  devisee,  grantee  or  legatee  to  con-  what  she  did  not  consume  to  her  chil- 

vcy   when  requested   so  to  do  by  the  dren.    The  widow  made  conveyances 

party  entitled,  the  inference  being  from  of  some  of  the  property.    The  children 

8uch  refusal  that,  at  the  time  of  making  endeavored  to  hav^  the  will  set  aside 

the  agreement  or  promise,  he  did  not  and  a   trust  declared.    There   was  no 

intend  to  keep  It.    Dowd  v.  Tucker,  41  evidence    of   fraud  in    procuring    the 

Conn.  197.  makingof  the  will,  and  the  court  held 

And  when  the  constructive  trustee  that  no  trust  was  therefore  raised.    All- 
has  spent  money  on  the  land,  he  has  a  mon  v.  Pigg,  82  111.  149. 
right  to  demand  that  it  be  refunded  1.  Pnrcliaser    at    Execution     Sale. — 
before  making  a  conveyance.     HoUins-  If  a    purchaser    at    an    auction    sale 
head  v,  Simms,  ^i  Cal.  158.  represents  that  he  is   buying  for   some 

The  court  will  order  the  trustee  to  other  person,    as     for    the    judgment 

hold  the  title,  or  execute  the  trust  in  debtor  or  his  family,  under  an  execu- 

such  manner  as  to  protect  the  rights  of  tion  whereby  competition  is  prevented, 

the  defrauded   party.    Beach  v.  Dyer,  he  will  be  held  a   trustee  for  such  per- 

93  III.  295.  sons.     I   Perry   on   Tr.   (3d.   ed.)    201; 

And  no  trust  will  be  raised  against  a  Miller  v.    Antle,   2   Bush   (Kv.)    407; 

grantee    in    a    fraudulent     conversion  Crutcher  v.  Hord,  4  Bush   (I^y.)    360; 

unless  he  was  a  party   to  tlie   fraud.  Roach  v.  Hudson,  8  Bush   (Ky.)  410; 

Beach  v.  Dyer,  95  111.  295.  Brannln   v.  Brannin,  18   N.J.  Eq.  212; 

It  is  immaterial  whether  the  false  as-  Brown  v.  Lynch,  i  Paige  (N.   Y.)  147; 

sertion  be  made  knowinely   or    igno-  Peebles  v.   Reading,  8  S.  &   R.  (Pa.) 

rantly.      Hazard    v.    Irwm,    18    Pick.  484, 492;  Seichrist's  Appeal,  66  Pa.  St. 

(Mass.)  95;   Hammett  v.  Emerson,  27  437;    Pearson    v.    East,    36    Ind.    27; 

Me.  308;  Pratt  v.  Philbrook,  33  Me.  17;  Tankard  f.  Tankard,  84  N.  Car.  286. 

Doggett  V.  Emerson,  3   Story    (U.  S.)  Even  though  the   agreement  to  hold 

700,  733.  for  the  debtor   was   within   the  statute 

Other    Remedies. — In      such      cases  of   frauds.      Ragan    v,    Campbell,    2 

equity  will  often  employ  other  remedies  'Mackay  (D.  C.)  28. 

where  they  are  equally  efficient.    Thus  At  an  auction  sale  of  land  belonging 

deeds    may    be    set    aside.     Tyler    i\  to    the    estate    of    a    deceased     per- 

Black,  13  How.  (U.   S.)  231;  Bridgman  son,  two  daughters    of    the    deceased 

V.  Green,  2  Ves.  Sr.  627;  McAllister  v.  caused    it  to  be    publicly    announced 

Barrv,  2    Hayw.  (N.  Car.)  290;    Harris  that    they   and   their     three    brothers 

V.  Williamson,  4   Hayw.  (Tenn.)   124;  were      destitute      of     a     home,     and 

Walker  v,   Dunlop,   5  Hayw.   (Tenn.)  that  they  desired  to  purchase  the  land 

271.  And  contracts  rescinded.  Boyce  v.  for  the  joint  benefit  of  themselves  and 

Grundy,  3  Pet.  (U.   S.)    210;  Smith  v.  their   three   brothers   aforesaid.      This 

Richards,  13    Pet.    (U.   S.;    26;    Pitts  announcement   was  made   for  the  pur- 

V.    Cottingham,  9    Port.    (Ala.)   675;  pose  of  suppressing  competition   at  the 
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sale,  and    actually    had  the    effect    of  So  where  a  man  who  purchased  land 

enabling  them  to  bid  off  the  land   tor  at  a  tax  sale  induced  other  bidders  to 

less  than  its  real  value  by  $1,050.     A  refrain   from    bidding,  saying  that  he 

short    time    after     the    sale    the    two  wished  the  land  for  the  owner,  who  was 

daughters  aforesaid  resold  the  land  for  his   neighbor,  he    will    be  charged  as 

$i/>5o  more   than  they  paid   therefor,  trustee  tor  the  latter  or  the  sale  will  be 

Heid^  that  a   trust    accrued   whereby  set  aside.     Merrett  t*.  Poulter  (Mo.),9 

their  three  brothers  were  entitled  to  S.  W.  Rep.  586. 

maintain  a  bill  in  eauity   for  their  pro-  A  defendant  in  an  execution  was  in- 

portionate  share    of  the  $1,050.     Mc-  duced  to  waive  his  claim  to  the  exemp* 

Rarey  v.  Huff,  32  Ga.  681.  tion  law,  by  the  promise  of  the  creditor 

So  where  the  execution  creditor  made  that  if  he  would  do  so  he  might  retain 

statements    that  he  would  purchase  a  part  of  his  land.    The  creditor  was  the 

slave  of  the  debtor,  and  hold  him  as  a  purchaser  at  the  sheriff's  sale.    Held, 

security    for    his    debt    and     interest,  that  he  held  part  of  the  land  in  trust  for 

whereby  others    were    deterred    from  the  execution  debtor.    Beegle  v,  Wentz, 

bidding,  the  creditor  was  a  constructive  55  Pa.  St.  369. 

trustee   for  the   debtor   and  his  other  The  assignee  of  one  who  purchases 

creditors.    Lloyd   v,  Curren,  3  Humph,  land  at  a  tax  sale,  agreeing  to  hold  it  in 

(Tenn.)  462.  trust  for  the  original   owner,  is  to  be 

And  so  of  a  person  who  undertakes  treated  as  a  mortgagee  in  possession, 

to  act  as  the  guardian  of  an  infant  and  Berlien  v.  Bieler  (Nfo.),  9  S.  W.  Rep. 

obtains  a  conveyance  in  his  own  name  916. 

which  was  intended   for  their  benefit.  Where  persons  have  made  an  agree- 

Roller  ZK  Spilmore,  13  Wis.  26.  ment    in    writing  under  which  one  of 

And   so  wh^re  such   a  person,  at  a  their  number  is  to  purchase  land  at  a 

sale  of  personal  property  of  the  estate  sherift^s  sale  and  to  hold  it  for  the  bene- 

of  the   father  of  the  infant,  bid  in  and  fit  of  all,  and,  if  not  redeemed,  convey 

obtained  the  same  at  a  very  low  price,  to  each  his  portion  upon  payment  of  his 

professedly   for  her  benefit,  but  before  share  of  the  purchase  monev;  if  one  of 

he    was   actually  appointed   guardian,  the  persons  purchases  on  his  own  ac- 

Belcher  v.  Saunders,  34  Ala.  9.  count,  subsequently  to  the  sale  referred 

So  where  the  assertion  of  the  pur-  to,  an  outstanding  judgment  against  the 

chaser  was  that  he  was  buying  for  the  same  defendant  whose  land  had  been 

wife  and   children  of  the  debtor.    Gil-  sold  previously,  he  will  be  held  to  have 

more  i».  Johnson,  29  Ga.  67.  taken  it  in  trust  for  the  common  benefit. 

In  Baicr  v.  Berberich,  6   Mo.   A  pp.  Jenkins  v.  Frink,  30  Cal.  586. 

537,  Berberich    being   accommodation  Tlier*  Hiut  B«  Fraud  in  tlia  TnuiMC- 

endorser  fgr  John  T.  Baier  and  who  had  tton. — Such  a  purchase,  however,  does 

given  deeds  of  trust  whereby  the  prop-  not  raise  a  constructive  trust    unless 

erty  here  in  question  was  about  to  go  to  fraud   be  clearly   shown  to  have  been 

sale,  agreed  with  the  plaintiffs  to  buy  in  perpetrated  on  the  defendant  at  the  time 

the  property  at  the  sale  for  the  benefit  of  the  sale.     Krafl  r.   Smith  (Pa.),  11 

of   Mrs.  Baier  and   to  convey  to  her.  Alt.  Rep.  370;    Minot  v.  Mitchell,  30 

Both  plaintiff  and  defendant  took  steps  Ind.  228. 

to  deter  bidders  from  attending  the  sale.  Even  where  a  relative  of  the  execu- 

w^hereby  persons  who  intended  to  bid  tion  defendant  bought  a  house  taken  in 

were  kept  away,  and  in  this  manner  the  execution  at  less  than  its  value,  stating 

defendants    obtained    the    property  at  that  he  bought  tor  the  defendant,  but 

considerably  less  than  its  value.     The  not,  in  fact,   affecting  the  sale  by  his 

transaction  was  held  to  create  a  con-  statements,  the  agreement   not  being  in 

stnictive  trust.  writing,  it   was   held  that  no  express 

So  one  who  procures  an   assignee  In  trust  was  raised  in  favor  of  the  defend - 

insolvency,  the  creditors  and  the  debtors  ant;  and  as  the  sale  was  valid  and  there 

to  allow  him   to  purchase  the  debtor's  was  no  understanding  with  the  defend - 

property  at  a  public  sale  for  a  nominal  ant  that  the  purchase  was  to  be  for  his 

sum  by  advising  them  as  their  attorney  benefit,  and  no  advance  by  him  of  any 

that  thereby    a    sacrifice  will  be  pre-  part  of    the  purchaRC   money,  and  no 

vented,  and  by  orally  promising  to  hold  fraud,  there  was  no   resulting  trust  in 

and  manage  it  until  it  can  be  sold  more  his   favor.    Gilbert   z*.   Carter,  10  Ind. 

advantageously,  is  a  constructive  trus-  16. 

tee  for  their  benefit.  Broder  v.  Conklln  So  where  the  plaintiff,  an  uneducated 

(Cal.),  X9Pac.Rep.  513.  colored   man  of   good   common  sense, 
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sold  his  lot  at  a  judicial   sale  and  pro-  eve  of  the   sherifTs  sale,   Herrington, 

cured  the  defendant,  an  intelligent  busi-  knowing  of  the  deed,  told  the  wife  that 

ness  man,  topay  the  money  and  take  title,  her  title  was  doubtful,  and  if  she  would 

the  plaintiff  intending  to  redeem,  and  allow  him  to  buy  the  land  at  the  sheriff's 

taking  a  lease  for  life  from  the  defend-  sale  he  would  execute  a  writing,  before 

ant,  paying  taxes,  etc.,  which  lease  was  the  property  was  struck  off,  declaring 

read  to' the  plaintiff,  who  signed  it  will-  that  he  bought  for  her.     He  bought  the 

ingly  and  paid  the  rent  for  years  with-  property,  but  refused    to  execute  the 

out    expressing    dissatisfaction,  it  was  writing.     Held^  that  he  was  trustee  ex 

held  that  the  evidence  justified  a  finding  maleficio    for  the    wife,      Wolford    t*. 

of  no  fraud,  and  that  the  defendant  was,  Herrinjton,  74  Pa.  St.  311. 

therefore,   not   a    constructive  trustee.  So  if  A  agrees,  by  parol,  with  B,  to 

Nesbitt  t^.  Cavender  (S.  Car.),  8   S.  E.  purchase  a  certain  tract  of  land  of  a 

Rep.  193.  third  person,  in  his  own  name,  for  the 

Compare  Soggins  v.  Heard,  31  Miss.  bene6t  of  both,  and  A  enters  into  this 

A26,    In  this  case  no  fraud  appeared,  agreement /;f<zAi  yf^^,  for  the  purpose  of 

The  land  brought  a  fair  price,  and  it  obtaining  the  land  at  a  less  price  than 

does   not  seem   that  competition    was  he  could   probably  do  with    B   for  a 
hindered.     There  was   a  mere  verbal  .  competitor,  there  is  a  resulting  trust  in 

agreement  on  the  part  of  the  purchaser  favor  of  B,  and  equity  will  compel  a 

to  hold  for  the  execution  debtor.     The  conveyance   by  A   to  B,  according  to 

Court  held  this  to  raise  a  trust,  saying:  the  terms  of  the  contract.     McCulToch 

"  The  defendant,  upon  the  faith  of  such  v.  Cowher,  5  Watts  &  Serg.  (Pa.)  427. 

an  agreement,  may   have    ceased    his  See  Ferguson  v.  Williamson,  20  Ark. 

efforts    to    raise    the    money   for    the  272;  Adams  v.  Bradley,  12  Mich.  346; 

purpose  of   paying  off  the  execution,  Rothwell  v.  Dawes,  2  Black  (U.  S.) 

and    thus    preventing    a    sale    of    his  613. 

property     .     .     .     But  it  is  said   the  And    see    Coe   v.  Bradley,  49    Me. 

agreement    .    .    .    was  void  under  the  388. 

statute   of   frauds.      The    statute    has  Mortgagee's    Sale. — And    a    similar 

reference  alone  to  a  sale  of  lands,  and  trust  will  arise  where  at  a  mortgagee's 

not  to  a  contract  to  purchase  by  one  sale  a  purchaser  prevents  competition 

person  for  the  benefit  of  another.!     To  by  announcing  that  he  is  purchasing  for 

the  same  effect,  see  Arnold  v.  Cord,  16  the  mortgagor. 

Ind.  176.  Where     a    brother     redeemed     his 

Where  Parties  Are  Fraudolently  Kept  sister's  land  sold  on  foreclosure,  repre- 

firom  Attending  Sale. — So  if  the  pur-  senting  that  it  was  for  her  benefit,  and 

chaser  by   fraud   prevents  other  pur-  afterwards  rented  it  with  her  consent, 

chasers     from    attending    the    sale,   a  and  stated  to  several  p^'sons  that  he 

constructive  trust  will  arise,     i  Perry  had  redeemed  it  for  her,  and  paid  taxes 

on  Tr.  (3rd  ed.)  201;  Price  v.  Reeves,  on  it  out  of  the  wages  of  her  son,  whom 

38  Cal.  457;  Gilmore  T.  Johnson,  29. Ga.  he    employed,    held,    that    she    might 

67;  Pearson  v.  East,  36  Ind.  27;  Martin  redeem  for  the  amount  of  his  advances. 

V.  Southard,  4  J.  J.  Marsh.  (Ky.)  491;  Bush  v.  Walker  (Ky.),  6  S.  W.  Rep. 

Soggins  V,  Heard,  31  Miss.  426;  Boyn-  717. 

ton  V.  Housler,  73  Pa.  St.  4^3;  Wolford  A's  land  was  to  be  sold  under  a  deed 

V.  Herrington,  74  Pa.  St.  31 1 ;  Cowperth-  of  trust.     By  agreement  with  B,  A  was 

waite  V.  Carbondale  Bank,  102  Pa.  St.  to  furnish  what  money  he  could,  and  B 

397;  Brannin  v,  Brannin,  x8  N.  J.  Eq.  was  to  buy  in  the  property,  and  hold  it 

212.  for  a  few  months,  when  A  was  to  have 

Where  Competition  Is  Prevented  by  the  lot  on  the  payment  of  $100  over  and 

Fraudulent     Agreement. — So    a     con-  above  B's  expenditures.     A   furnished 

structive  trust  will  arise  where  one,  in  B  with  some  money  and  B  bought  in 

order  to  prevent  competition,  fraudu-  the  property,  taking  title  in  name  of  his 

lentlv  agrees  with  another  that  he  will  wife.       Subsequently    he     refused     to 

purchase  in  their  joint  names,  but  gets  convey,  on  being  tendered  the  amount, 

a  conveyance  to  himself  at  a  less  price,  denying  the  agreement  and  trust,  and 

In     such    case     the    purchaser    is    a  asserting  that  the  purchase  was  with 

constructive    trustee     for     the     party  the  separate  money  of  the  wife.    This 

defrauded.  evidence  was  held  to  justify  the  finding 

An    execution    was    issued    against  that   B  held  the   land  as  constructive 

Wolford,  his  wife  holding  an  unrecorded  trustee  of  A.    Dupree  v,  Estelle  (Tex.), 

deed  for  land  levied  on  as  his;  on  the  10  S.  W.  Rep.  93. 
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misrepresentations  which  are  in  any  way  material  to  the  trans- 
action.* 

4.  CoBStractive  Trusts  Arising  from  Keeping  Back  Valuable  Informa- 
tion.— So  one  standing  in  a  fiduciary  relation  to  another  may 
become   a  trustee    by   construction   of    law    by  keeping   back 

from  him  valuable  information.*  The  same  rule  may  apply  where 
no  fiduciary  relation  exists.* 

See  also  Brown  v,  D  vsinger,  *i  Rawle  So  where  one  agrees,  pending  eject- 
(Pa.)  408;  Bergh  v.  Wentz,  7^   Pa.  St.  ment,  to  pay  a  certain  judgment  out  of 
369;  Wolford  V.  Herrington,  S6  Pa.  St.  the  proceeds  of  the  land,  title  of  land  so 
39;    Dennis  v.  McCagg,   32   III.  429;  recovered  will  be  held  by  him  in  trust 
Brown  v.  Lynch,  i  Paige  (N.  Y.)  147;  to  pay  judgment.    Weaver's    Appeal, 
Ryan  v,  Dox,  34  N.  Y.  307;  Jenckes  v.  (Pa.),  u  Cent.  Rep.  160. 
Cook,  9  R.  I.  520.  But  where  the  declaration  of  the  pur- 
Fraud. — But  no  such  trust  will   arise  chaser  was  that  on  the  return  of  the  ab- 
in  the  absence  of  fraud.  Sharp  v.  Long,  sent  owner  he  would  let  him  repurchase 
28  Pa.   St.  443;  Kellum  v.  Smith,  33  the  property  at  the  price  paid  by  the 
Pa.  St.  158.                                                '  purchaser,  and  on  his  return  the  owner 
Extent  of  Tmit. — ^This  trust  attaches  refused  so  to  purchase,  the  purchaser 
to  the  property,  not  only  in  the  hands  held  the  property  discharged  of  the  trust, 
of  the  purchaser,  but  also  his  heirs  at  Roach  ?'.  Hudson,  8  Bush  (Ky.)  4x0. 
law,  and  to  his  vendee  taking  with   ac-  A  and  B  were  partners  in   possession 
tual  or  constructive  notice  of  the  trust,  of  a  stock   range  on  public   land   and 
Tankard  v.  Tankard,  84  N.  Car.  286.  owners  of  stock.    A  died.     B    was    of 
1.  Wlien  Fraiidiilent  MiarepreM&ta-  weak  mind,  without  knowledge  of  busi- 
tlona  Are  Material. — A  sold  land  bound-  ness  and  illiterate.    C  with  B's  consent 
ing  on  the  Ohio  river  to  B,  who  laid  it  became  A's  administrator  and  assumed 
out  for  a  town,  and  the  lots  were  sold  at  to  wind  up  the  partnership  aifairs.     He 
auction.     At  the  sale    the   auctioneer  caused  the  stock  to  be  sold  to   D   for 
stated  that  the  land  lying  upon  the  river  $2,000,  misrepresenting  to  the  probate 
was  for  the  benefit  and  use  of  the  town,  court  that  a  sale  was   necessary,  and 
and  A  recognized  this  trust  by  his  acts,  then  induced  B  to  enter  the  land  and  to 
//<•/</,  that  if  A  did  hold  the   legal   title  sell  to  him  for  $500.  C  and  D  then  sold 
to  land  on  the  river,  he  held  it  as  trustee  land   and    stock   to  a    third    party  for 
for  the  benefit  of  the  town,   and   the  $12,500.      Held^  it    appearing  that   D 
grant  of  a  ferry  with  a  landing  place  on  participated  in   the   fraud,   that  equity 
this  land  to  the  trustees  of  the  town  was  would  charge  C  and  D  as  trustees   for 
good.  Dover  V.  Fox,  9  B.  Mon.  (Ky.)  200.  the  amount  gained.    Griffith  v.  Godey, 

So  where  Z  bought  a  lot  of  M  by  ar-  1 13  U.  S.  89.    • 

tides,  took  possession,  and   made  im-  And  see  McNew  v.   Booth,  42   Mo. 

provements;  being  unable  to  make  the  189;  Grumley  v,  Webb,  44  Mo.  444. 

payments  he  sold  part  to  S  by  parol,  S.    An  agent  employed  by  his  prin- 

the  division  line  being  fixed  by  them,  cipal  to  purchase  land,  did  so,  taking 

M,  with  the  consent  of  Z,  made  the  title  to  himself.     Subsequently,  on  suit 

deed  of  the  whole  to  S,  he  agreeing  to  against  him  being  threatened,  he  offered 

hold  the  other  part  in  trust  for   Z   and  a    compromise,    which    by    fraudulent 

to  convey  to  him  on  being  refunded  the  misrepresentations  he  induced  his  prin- 

purchase  money,  and   Z   continued  in  cipal    to    accept,    and    hy    which    he 

possession  of  his  part,  and  on  tender  of  remained  in  possession  of*^  a  large  part 

the  purchase  money  S  refused   to  con-  of  the  property.     On   bill   aflerwards 

vey.  it  was  held  that  he  held   in   trust  brought  by  the  principal,  the  agent  was 

for  Z,  and  would  be  compelled  to  con-  held  a  constructive  trustee  for  the  prin- 

vey.     Seichrist*s  Appeal,  66  Pa.  St.  237.  cipal,  owing  to  the  fraud,  by  which  the 

A,  who  desired  to  convey  land  to  his  compromise  was  obtained.      Wellford 

wife,  conveyed  to  B,  induced  by   B*s  v.  Chancellor,  5  Gratt.  (Va.)  39. 

oral  promise  to  convey  it  to  A^s  wife  And  see  Matthews  v.  Bliss,  22  Pick, 

on  request.  Held^  a  trust,  which  equity  (Mass.)  48;  Miller  v,  Welles,  23  Conn, 

would    enforce,     notwithstanding    the  21, 33. 

statute  of  frauds.    Fishbeck  v.  Gross,  8.  Jenkins  x\  Eldredge,  3  Story  (U. 

112  III.  20S.  S.)  181. 
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xn.  Ck)K8TBircTnnB  Tbubtb  of  the  Second  Clasa.— Constructive 

trusts  of  the  second  class  are  those  which  arise  from  constructive 
fraud.*  They  differ  from  those  previously  discussed,  in  that  the 
constructive  trustee  need  not  have  been  guilty  of  any  actual 
fraud,  but  the  fraud  is  presumed  by  equity  from  the  relations  of 
the  parties  or  the  circumstances  of  the  case.* 

1.  Constructive  Tmsts  Arising  from  the  Acquisition  of  Trust  Property 
by  a  Purchaser  with  Notice  or  a  Volunteer. — The  most  frequent 
illustration  of  this  class  of  constructive  trusts  is  where  prop- 
erty which  is  impressed  with  a  trust,  express  or  implied,  is 
conveyed  or  assignied  by  the  trustee  to  persons  with  notice, 
actual  or  constructive,  of  such  trust,^  or  to  any  person  whomso- 

1.  Supra,  X.     See  title  Fraud.  &  R.  (Pa.)  49s;  Hood  v.  Fahnestock,  x 

2.  2  Pomeroy's  Eq.  Jur.  621.  See  Pa.  St.  470;  Wilklns  t'.  Anderson,  11 
title  Fraud.  Pa.  St. 399;  Viele  v.  Blodgett,  49  Vt.  270. 

3.  2  Pomero^'s  Eq.  Jur.  621;  Adair  The  only  thing  to  be  inquired  into  by 
r.  Shaw,  I  Sch.  &  Lef.  243, 262;  Mansell  a  court  of  equity  is  whether  the 
IK  Mansell,  2  P.  VVms.  678;  Leigh  v.  property  bound  by  the  trust  has  come 
Macauley,  i  Y.  &  C.  260;  Pennell  t'.  into  the  hands  of  persons  who  were 
DelTell,  4  De  G.  M.  &  G.  372,  388^  either  bound  to  execute  the  trust  or  to 
Mayor  v.  Murraj^  7  De  G.  M.  &  G.  preserve  the  property  for  the  persons 
497;  Ernest  v.  Croysdill,  2  De.  G.  F.  &  entitled  to  it  .  .  Trusts  are 
J.  175;  Rolfe  V.  Gregory,  4  De  G.J.  &  S.  enforced,  not  only  against  those  persons 
576;  Smith  t'.  Barnes,  L.  R.,  i  Eq.  65;  who  rightfully  are  possessed  of  the 
Boursot  V.  Savage,  L.  R.,  2  Eq.  134;  In  trust  property  as  trustees,  but  also 
re  European  Bank,  L.  R.,  5  Ch.  App.  against  all  persons  who  come  into  the 
358;  Ex  parte  Cooke,  L.  R.,  4  Ch.  D.  possession  of  the  property  bound  by 
123;  In  re  Ilallitt's  Estate,  L.  R.,  13  the  trust,  with  notice  of  the  trust. 
Ch.  D.  696;  Mechanics'  Bank  x\  Seton,  Redesdalb,  C,  in  Adair  v.  Shaw,  i 
I  Pet.  (U.  S.)  399;  Russell  v,  Clark,  7  Sch.  &  Lef.  243,  262. 

C ranch    (U.   S.)   69,  97;  Wormley  v.        It    is,  I    apprehend,    an    undoubted 

Wormley,8  Wheat.  (U.  S.)  421;  Oliver  principle  of  this  court  that  as  between 

f.  Piatt,  3  How.  (U.  S.)  333;  Caldwell  cestui  que  trust  and   trustee,  and   all 

V.  Carrington,9  Pet.  86;  Jones  v.  Shad-  parties    claiming    under    the     trustee 

dock,  41  Ala.  262;  Pindall  V.  Trevor,  30  otherwise     than    by    purchase    for    a 

Ark.  249;  Griffin  v.  Bkinchar,  17  Cal.  valuable  consideration,  without  notice, 

70;  Price  V.  Reeves,  38  Cal.  4^7;  Scott  all  property  belonging  to  a  trust,  how- 

V.  Umbarger,  41    Cal.   410;  Sharp   r.  ever  much  it  may  be  changed  or  altered 

Goodwin,  51  Cal.  219;  Boyd  r.  Brinckin,  in   its   character,  and   all   the   fruit  of 

55   Cal.  427;    Mercier  v.    Hemme,  50  such  property,  whether  in  its  original 

Cal.  606;  Wells  V.  Francis,  7  Colo.  396;  or  in  its  altered  state,  continues  to  be 

Ward  V.  Spivey,  18  Fla.  847;  Planter's  subject  to    or    affected    by  the    trust. 

Bank  v.  Prater,  64  Ga.  609;  Musham  v.  Pennell  v.  Deffel,  4  De.  G.  M.  &  J.  372, 

Musham,  87   111.  80;   McVey   v,   Mc-  388. 

Quality,  97  III.  93;  Rvan  v.  Doyle,  31        Real  Property. — In   accordance  with 

Iowa  53;  Pugh  V.  Bell,  1  J.  J.  IVlarsh.  these  principles,  one  who,  by  a  blunder 

(Ky.)  398,  403;  Liggett  v.  Wall,  2  A.  in    the    terms  of    a    deed,  obtains  the 

K.  Marsh.  (Ky.)  149;  Wright  v.  Dame,  legal  title  to  land,  with  full  knowledge 

22   Pick.    (Mass.)    55;    Wmona   &   St.  of  the  fact  that  the  equitable  ownership 

Peter  R.  R.  Co.  v.  St.  Paul  &  Sioux  is   in  another,  will   hold  as  trustee  for 

City  R.  R.  Co.,  26  Minn.  179;  Smith  v.  the  latter,  and    a    grantee  with  notice 

Walser,  49  Mo.  250;  Eaton  v,  George,  from  the  legal  owner  will  be  affected 

42  N.  H.  375;  Dey  V.  Dey,  26  N.  J.  Eq.  with  the  same  trust.     Smith  v.  Walser, 

182;  Murray  v.   Ballou,  x   Johns.  Ch.  49  Mo.  250. 

(N.  Y.)  566;  Swinburne  v.  Swinburne,        So  if  a  person  enter  land   knowing  it 

28  N.  Y.  568;  Newton  v.  Porter,  69  N.  to   have  been  previously  appropriated. 

Y-    133;  Tankard   v.  Tankard,  84   N.  Benzein    v.  Lenoir,    i    Law  Rep.  (N. 

Car.  28(S;  Peebles  v,  Reading,  8  Serg.  Car.)  504. 
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Mercier  purchased  and  was  entitled  controversy,  and  filed  his  application  to 
to  a  conveyance  of  an  interest  in  a  purchase  the  same  in  the  office  of  the 
rancho  from  Lewis.  Hemme,  knowing  company,  as  directed  by  the  circular, 
of  this  transaction,  subsequently  pur-  and  made  valuable  improvements  there- 
chased  the  same  interest  from  Lewis,  on.  The  company,  without  notifying 
Hemme  subsequently  sold  to  Seaton,  the  defendant  that  the  price  of  the  land? 
who  was  a  boma-fide  purchaser  for  had  been  fixed,  and  without  giving  him 
value,  without  notice.  Held^  that  Flem-  the  option  to  purchase,  sold  the  land  to 
me  was  a  constructive  trustee  for  Mer-  the  plaintiff,  who  took  with  notice  of 
cier.  and  having  sold  to  Seaton,  was  defendant's  equities.  Ilcld^  in  an  action 
liable  for  the  damage  sustained.  Mer-  of  ejectment,  wherein  the  defendant 
cier  V.  Hemme,  50  Cal.  606.  filed  a  cross  complaint  setting  forth  the 

So    where    land     belonging    to    the  above  facts  and  praying  that  the  plain- 

United  States  is  duly  entered  and  paid  tiff  be  compelled  to  convey  to  him,  that 

for  at  the  land  office,  but  the  entry  is  the  offer  by  the  company  and  the  ac- 

wrongly  cancelled  by  the  land  officers,  ceptance  of  it  by  the  defendant  created 

a   p>erson    making  a  subsequent  entry  a  valid  contract,  and  that  the  plaintiff 

with  knowledge  of  the  first,  and  acquir-  took   the  legal    title  impressed  with  a 

ing  the  legal   title   to  the  land,  will  be  trust    in    favor  of   the  defendant,  and 

held  as  trustee  for  the  first  occupant,  should  be  compelled  to  convey  the  same 

Forbes  r>.  Hall,  34  111.  159.  to  him.     Boyd  xk  Brinckin,  55  Cal.  427. 

So  the  assignee  of  a  title  bond,  who  And  equity  will  charge  land  paid  for 

is   notified  at  the   time   the  transfer  is  in  part  with  money  known  to  have  been 

made,  that  one  of   the   tracts   of  land  stolen  from  a  bank,  with  a  trust  in  favor 

embraced  in  the  bond  has  been  previ-  of  the  bank,  for  the  amount  so    used, 

ously  sold   to  another,  and   who  afler-  Bank  v.  Barry,  125  Mass.  20. 

w^ards  takes  to   himself  a  conveyance  Partition  Deed. — And  where  the  in- 

for  the  entire  tract,  will  be  keldm  equity  terest  of  a  tenant  in  common  is  impress- 

a  trustee  of  the  legal  title  for  the  bene-  ed  with,  a  trust  upon  partition  made,  the 

fit  of  the   prior  purchaser.     Dickinson  part  so  set  off  in  severalty  to  such  tcn- 

V.  Any,  25  Ala.  424.  ant  in  common   will   be   subject  to  the 

A  sold   a  tract  of  land  to  B,  taking  trust.     Breit  v.  Yeaton,  loi  III.  242. 

part  of   the   purchase  money  in  ca^h  But  where  the   transaction  was  free 

and  notes  for  the  rest,  and  giving  to  B  from  any  fraud,  and  there  is   no  con- 

a  title  bond  fbr  a  conveyance  on  pay-  fidential  relation,  no  trust  will  be  raised, 

ment  of   the   notes.     B  sold   to  C  and  Jordan  i'.  Moore  (Miss.),  3  So.  Rep.  737. 

assigned  the  bond.  C  sold  and  assigned  Penonal  Property. — The  same  prin- 

to  D,  who  entered  into  the  possession  ciples  apply  in   the  case  of  personal 

of  the  land  and  continued  in  possession  property.      Accordingly,    a   purchaser 

till  his  death.    The  year  following  D's  from  the  husband  of  a  promissory  note 

widow  paid  to   A   the  amount  of  the  belonging  to  the  wife's  separate  estate, 

notes  and  procured  from  A  a  deed  to  B,  with  notice  express  or  implied  of  the 

who  quit-claimed  to  her  without  con-  wife's  equitable  rights,  will  be  held  a 

sideration.     She    aflerwards,   for    less  trustee  for  her  benefit.     Smyth  v.  Oli- 

than  the  land  was  worth,  quit-claimed  ver,  31  Ala.  39. 

it  to  E.     D's  heirs  at  law  brought  suit  So    a    person    lending  money   to   a 

against  E  to  recover  the  land.     It  ap-  trustee  on  a  pledge  of  trust  stocks  and 

peared  that   E   had  knowledge  of  D's  selling  the  stocks  for  payment  of  the 

occupancy  during  his  lifetime.     Held^  loan,  will  be  compelled  to  account  for 

that  the  land  should  be  charged  in  E's  them,  if  he  have  actual  or  constructive 

hands  with  a  trust  in  favor  of  D*s  heirs,  notice  that  the  trustee  was  abusing  his 

subject  to  the  rights  of  D's  widow,  by  ^rust  and  applying  the  money  lent  to 

will  or  otherwise,  which  passed  by  her  his  own  puiposes.     Duncan  v.  Jaudon, 

deed   to   E.     McVey  v.  McQuality,  97  15  Wall.  (U.  S.)  165. 

111.  93.                        "  So  if  a  debtor  deposits   in  the  hands 

The  Central   Pacific  Railroad  Com-  of  his  surety  a  note  on  a  third  person,  as 

pany  issued  and  distributed  a  circular  an  indemnity  against  liability,  and  the 

inviting  people  to  settle  and  to  make  surety   transfers  such  note  to  another 

improvements  on  its  lands,  and  promis-  person  who  is  cognizant  of  the   trust, 

ing  those  that  should  do  so  that  they  the  latter  becomes  a  trustee,  by  impli- 

should  be  preferred  as  purchasers  when  cation  of  law,   for  the  benefit  of  the 

the    lands    should    be   offered  for  sale,  creditor  as  to  the  sums  collected  on  the 

The  defendant  settled  upon  the  land  in  note.     Martin  v.  Bank,  31  Ala.  115. 
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ever  without  consideration,*  or  has  come  into  the  hands  of  the 
heir,  devisee  or  legatee  of  such  trustee.*  In  such  cases  the 
holder  of  the  property  shall  hold  it  impressed  with  the  original 
trust,^  and  the  cestui  que  trust  may  follow  it,  as  long  as  it  can  be 

And  where  a  bill  single,  not  rendered  a  sale   under  the  first  mortgage,  equity 

negotiable  by  endorsement,  is  given  by  will  treat  the  voluntary  purchaser  as 

the  payee   to  an  agent  for  collection^  trustee  of  the  mortgagor  and  subject 

and  he  sells  it  for  a  fair  consideration  the  title  in  his  hands  to  the  rights  of  the 

to  a  third  person,  and  he  to  another  second  mortgagee.    Shinn  v,  Shinn,  15 

who  sues  thereon  in  the  name  of  the  111.  App.  141. 

pavee  to  his  use,  a  court  of  equity  will  Notes  were  given  for  the  purchase 

hold  him  as  trustee  for  the  payee  and  money  of  land,  oneof  which  was  trans - 

compel  him  to  account  for  the  proceeds  ferred  by  the  holder  to  a  third  person 

of  the  judgment.     May   v.  Nabors,  6  as  collateral  security  for  a  debt.     After 

Ala.  24.  the  death  ot  the  original  holder,  the 

But  where  there  is  authority  to  third  notes  not  being  paid,  his  administrator 

parties  to  transfer  stock,  expressing  on  brought  proceedings    to  foreclose  the 

its  face  that  it  is  given   for  full   con-  vendor*s  lien  upon  both  notes.     Under 

sideration,  but  the  stock   is   impressed  a  decree  of  foreclosure  the   land   was 

with  a  secret  trust,  if  the  trustee  trans-  bought  in  by  the  heirs  of  the  decedent 

fers  such   stock,   the   transferee  is  not  and  no  money  paid.     //<?/</,  that  a  trust 

to  be  held  a  trustee  unless  knowledge  was  created  in  favor  of  the  holder  of  the 

of  the  trust  is  brought  home  to  him.  one  note  as  collateral,  as  to  one -half  the 

Foster  r.  Ambler  (Fla.),  5  So.  Rep.  263.  land.      Phelps    v,   Jackson,     31    Ark. 

And  see  title  Notice.            ,  272. 

1.  Transfer  of  Tmat  Properly  With-  And  see  Mansell  f.  Mansell,  2   P. 

oat     Gonslderatloii. — In     Williams     v.  Wms.    6S1;   Anderson    v.    Nesbitt,    2 

\'reeland,  29  N.J.   Eq.  417,  Vreeland  Rawie   (Pa.)  114;    Hassey  r.  Wilke,  55 

had  obtained  a  bequest  by  fraud  and  Cal.  525;  Mallagh  v.   Mallagh  (Cal.), 

consequently  held  it  in  trust  for  Will-  19  Pac.  Rep.  256. 

iams,  the  party  defrauded.     He  assign-  2.  See  cases  cited  in  preceding  notes, 

ed  the  legacy  for  a  nominal  considera-  2  Pomeroy^s  Eq.  Jur.  621. 

tion  to  one  of  his  children  on  certain  When  a  mortgagor  is  in  possession  of 

express  trusts.      The  assignee  was  held  lands  under  an  agreement  with  the  pur- 

to  be  a  trustee  of  the  property  for   the  chaser  at  the  foreclosure  that  he  should 

original  cestui  que  trust,  have  time  to  pay  the  debt,  and  upon 

So  where  a  purchaser  of  land  died  payment  that  there  should  be  a  recon- 
without  completing  his  payments,  and  veyance  to  him,  upon  his  death  there  is 
afterwards  the  vendor  resold  one-half  of  a  resulting  trust  for  the  benefit  of  the 
the  lot  to  the  widow  of  the  original  pur-  heirs  of  the  mortgagor.  Gaines  z'. 
chaser  at  a  price  much  less  than  its  val-  Saunders  (Ark.),  7  S.  W.  Rep.  301. 
ue,  and  she,  on  payment,  obtained  a  When  a  person  named  in  a  will  as 
conveyance,  keld^  that  she  took  the  trustee  dies  before  the  testator,  the  title 
legal  title  in  trust  for  the  heirs  of  her  to  the  lands  embraced  in  the  trust  de- 
husband.  Musham  xk  Musham,  87  III.  scends  to  the  heir  at  law  charged  with 
80.  the  trust     Woodruff  r.  Woodruff  (N. 

So  if  a  person  has  himself  appointed  J.),  16  Atl.  Rep.  4. 

administrator  of  an  estate,  and   at   a  And  see  Smith  v.  Ramsay,   i   Gilm. 

sale  of  the  property  of  the  estate  pur-  (III.)    373;    Pritchard    v.    Wallace,    4 

chases  the  same  through  a  third  person  Sneed  (Tenn.)  405;  s.  c,  70  Am.  Dec. 

who  pays  no  money,  and  agrees  to  hold  254;  Goldsberry  t'.  Gentrv,  92  Ind.  193; 

the  title  for  the    administrator,    such  Coleman  r.  Ea'stmao,  5  f*aige   (N.  Y.) 

third  person  and  all  who  purchase  from  561 ;  Statesville  Bank  v.  Simonton,  86 

him  with  notice,  hold  the  property  in  N.  Car.   187;  Tankard  v.  Tankard,  84 

trust  for  the  heirs.    Scott  t*.  Umbarger,  N.  Car.   2S6;  McKihney  v.  Bums,  31 

41  Cal.  410.  Ga.  295. 

And  where  a  mortgagor,  for  the  pur-  8.  See  cases  cited  in  preceding  notes. 

pose  of  fraudulently  defeating  the  rights  See  also  title  Notice.  And  see  Kolfe  v, 

of  a  second  mortgagee,  furnished  the  Gregory,  4  De  G.  J.  &  S.  562;  Price  v, 

funds  for  the  purchase  of  the  property  at  Reeves'  38  Cal.  4^7. 
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identified,  until  it  comes  into  the  hands  of  a  bona-fide  holder  (or 
value  and  without  notice,*  when  the  trust  will  be  transferred  to 
the  fund  in  the  hands  of  the  trustee.*  Where,  however,  the  prop- 
erty is  money,  and  the  trustee  has  paid  it,  as  his  own,  for  an 
antecedent  debt,  to  one  who  receives  it  bona-fide  as  a  general 
payment,  and  not  as  a  special  fund,  the  money  becomes  free  from 
the  trust.* 

2.  Conftmotiye  Tnuts  AriBiiig  from  the  WnmgM  Aoquiiitioix  of 
Tmrt  Property  by  a  Trustee  or  Other  Fiduciary. — In  all  cases 
where  a  person  clothed  with  a  fiduciary  character  takes  advantage 
of  the  relation,  and  thereby  acquires  the  title  to  the  property,  he 
is  construed  to  hold  it  in  trust  for  the  original  beneficiary,*  as 

1.  Puroliaia  for  Taliiable  Oonaltara-  court  held  that  no  comtmctivc  trust 
tion  and  Withont  NoUoe. — A  purchaser  was  raised,  saying  that  if  the  fund  has 
of  trust  property  for  a  valuable  consid-  been  paid  either  K>r  a  new  consideration 
eration  and  without  notice  takes  it  dis-  or  an  antecedent  debt  to  one  without 
charged  of  the  trust.  Griffin  v,  Blanchar,  notice  no  trust  can  be  established. 

17  Cal.  70.  This  case  was  followed  in  Stephen  x\ 

A  grantee  will  not    be    declared    a  The  Board  of  Education,  79  N.  Y.  183, 

trustee  to  hold  the  land  for  a  party  who  where  A  had  borrowed  money  from   B 

has  been  defrauded  by  the  conveyance,  on  a  forged   mortgage,  which   he  used 

unless  he  was    a    party  to   the  fraud,  in   paying  a  debt   to  one  who   had   no 

Beach  v.  Dyer,  93  ill.  295;   Newton   v.  knowledge  of  the  fraudulent  transac- 

Newton,    L.  R.,  6  Eq.  135;  Dotterer  v.  tion.     A  bill  was  brought  against  the 

Pike,  60  Ga.  29;  Mercier  v.    Hemme,  latter  to  have  him  declared    a  trustee, 

50  Cal.  606;  Clarke  v.  Hackethorne,  3  but  it  was  held  that  he  took  discharged 

Veates  (Pa.)  269;    Reed   v.   Dickey,   2  of  the  trust. 

Watts  (Pa.)  459;  Viete  ?'.  Blodgett,  49  See  also  Burnett  xk  Gustafson,  54 
Vt.  276;  Hubbard  v.  Burrell,  41  Wis.  Iowa  86;  s.  c,  37  Am.  Rep.  190.  In 
365;  Foster  v.  Ambler  (F'la.),  5  So.  that  case  the  owner  of  certain  cattle 
Rep.  263;  Shiveley  v.  Parker,  9  Orcg.  covered  by  a  mortgage,  shipped  them 
500;  Eaton  r.  George,  42  N.  H.  375.  out  of  the  State  and  sold  them,  apply- 
But  in  order  to  take  the  property  dis-  ing  the  proceeds  to  paymg  a  note  which 
charged  of  the  trust  the  purchaser  must  he  owed  to  a  bank  in  another  county 
be  ignorant  of  it,  not  only  at  the  time  of  the  State.  The  cashier  of  the  bank 
of  the  purchase,  but  also  when  he  pays  to  whom  payment  was  made  supposed 
his  money  and  takes  his  deed.  Scott  7*.  that  the  money  was  the  proceeds  of  the 
Umbarger,  41  Cal.  410.  Although  it  sale  of  cattle,  but  had  no  actual  knowl- 
appears  that  the  burden  is  on  the  party  edge  of  the  facts  of  the  mortgage  which 
asserting  the  trust  to  clearly  show  no-  was  not  recorded  in  that  county.  Held, 
tice  on  the  part  of  the  party  to  be  that  the  bank  could  not  be  compelled 
charged.  Wilkins  v.  Anderson,  11  Pa.  to  account  for  the  amount  to  the  holder 
St.  39c^  of  the  mortgage. 

Although  the  records  may  not  show  Compare  Foster  r.   Ambler,   5   So. 

the  trust,  if  they  are  sufficient  to  put  Rep.  263,  where  M.\xwell,  C.  J.,  says 

the  purchaser  on  inquiry  he  takes   sub-  (p.  273)  that  an   antecedent  indebte'd- 

jcct  to  the  trust     Hassey  v.  Wilke,   55  ncss  is  not  a  sufficient  consideration  to 

Cal.  525.  enable  the  purchaser  to  take  discharged 

2.  See  Jir/ru,  XL,  i,and  notes;  Hub-  of  the  trust. 

bard  v.  Burrell,  41  Wis.   365;    Mercier  4.  2  Pomeroy's  Eq.  Jur.  627;  1  Perry 

V,  Hemme,  50  Cal.  606;  Foster  v.  Am-  on  Tr.  (3rd  ed.)  235,  et  seq.;   Heath  7'. 

bier  (Fla.),  5  So.  Rep.  263.  Crcalock,  L.  R.,  18  Eq.  215;  Buckley  v, 

3.  Justh  V.  Bank  of  Commonwealth,  Welford,  2  CI.  &  Fin.  102;  Mumma  7% 
56N.  Y.  478.  Here  trust  funds  were  Potomac  R.  Co.,  8  Pet.  (U.  S.)  281; 
paid  to  the  defendant,  the  consideration  Kclley  v.  Greenleaf,  3  Story  (U.  S.)  93; 
being  an  antecedent  debt.  The  trans-  Koehler  v.  Transportation  Co.,  2  Black 
feree,  however,  had  no  notice  of  the  (U.  S.)  715;  Taliaferro  v.  Taliaferro,  ^ 
trust  and  took  the  fund  ^f'Mii-yf^/^.    The  Ala.  404;  Pindall  v,  Trevor,   30   Ark. 
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long  as  the  original  property  can  be  identified.* 

(i)  Persons  to  Whom  the  Rule  Extends. — The  rule  ex- 
tends  to  trustees,*  attorneys,*  administrators,  executors  and  guard- 
ians, * 

349;     Dyer    v.     Jacoway,      42     Ark.  below  its  real   value,  is  always  consid- 

106;  Wells  V.  Robinson,   13  Cal.   133;  ered  as  doing  it  for  the  use  and  benefit 

Spott  V.  Umbarger,  41  Cal.  410;   Guer-  of   his    cestui   que    trust.     Fulton    v, 

rero  v.  Ballerino,  48  Cal.  1x0;  Tracy  v.  Whitney,  5  Hun  (N.  Y.)  16. 
Colby,  55  Cal.  67;  Church  v.  Sterling,        So  a  trustee  cannot  buy  either  direct- 

16  Conn.  388;  Chastain   v.   Smith,  30  ly  or  indirectly,  property  held  by  him 

Ga.  96;  FoUansbe  v.  Kilbreth,   17  In.  in    trust,    and    if   he    exchange    trust 

522;  Cookson    V.   Richardson,    69  111.  property  and  takes  title  thereto  in  his 

137;  Stewart!'.  Duffy,  116  111.  47;  Va-  own  name,  Ruch  property  will  be  con- 

lette  V,  Tedeus  (ill.)»  14  N.   East   Rep.  sidered  trust  property  to  the  extent  of 

52;  Goldsberry  v.  Gentry,  92  Ind.  193;  the  trust   property  exchanged  therefor. 

Reickhoffv.  Brecht,  51  Iowa 63^;  Storm  Blauvelt  v.  Ackerman,   20   N.  J.   Eq. 

Lake   Bank  v.  Mo.  Val.  Life  Ins.  Co.,  141 
66  Iowa  617;  Rose  v,  Hayden,  65  Kan.        8.  Attorney  and  Client. — Sayery    v 


I 


106;  Keith  z'.  Kellum    (Kan.),  35   Fed.  King,  5  H.  L.  Cas.  627;  Jortin  v.  S.  E. 

Rep.  243;  Bryan  7>.McNaughton( Kan.),  Ry.  Co.,  4  De  G.   M.  &  G.  270;  Hesse 

16  Pac.  Rep.  57;  Oldhams  r.  Jones,   5  v.  Briant,  6DeG.  M.&  J.623;  Cameron 

B.  Mon.  (Ky.)  458;  Risk  v.  Risk  (Ky.),  v.  Lewis,  56  Miss.  76. 
S.  W.  Rep.  712;  Price  v.  Thompson,        In  order  to  rebut  the  presumption  of 

4  Ky.  219;  Brown  v.  Dwelley,  45  Me.  a  trust  the  attorney  must  show  that  he 

52;  tones  V.  Dexter,    130   Mass.   380;  has  done  as  much  to  protect  his  client's 

Wales  V.  Newbould,  9  Mich.  45;  Mich,  interests  as  he  would   have  done  in  the 

R.  R.  Co.  V.  Mellen,    44    Mich.    321;  case  of  a  client  dealing  with  a  stranger. 

King  V.  Remington  (Minn.),  29  N.  W.  Cases  cited  supra. 
Rep.  352;  Kennedy  v,  Keating,  34  Mo.        The  rule  is    applied   with  especial 

25;  Blauvelt  v,  Ackerman,  20  N.J.  Ei^.  strictness  where  the  client  is   illiterate. 

141;  LeGendre   v.  Byrnes   (N.  J.),    14  Cookson  t\  Richardson,  69  111.  137. 
Atl.  Rep.  621;  Coleman  v.  Eastman,  5        Accordingly  an  attorney  employed  to 

Paige  (N.  Y.)  561;  Bliss  v.   Matteson,  foreclose  a  mortgage,  who  purchases 


45  N.  Y.  22;  Smith  v.  Frost,   70  N.  Y.  the  property   at  a  sale,  is    a  trustee. 

Oj;  Holden  v.  N.  Y.   &  Erie   Bank,  72  Reickhoff  r.  Brecht,  51  Iowa  633. 

N.  Y.  286;  Bennett  v.  Austin,  81  N.  Y.  So  of  an   attorney  purchasing  at  a 

308;  Hun  V.  Cary,  82  N.  Y.65;  Wood  ground  rent  sale.     Barrett  v.  Bamber, 

V.  Robe,  96  N.  Y .  414;  s.  c,   14  Am.  01  Pa.  St.  247. 

Rep.  640;  Safford  v.  Hynds,  39  Barb.  See  Coleman  v.   Eastman,  5   Paige 

(N.  Y.)  625;  B ,  N.  Y.  &  E.  R.  R.  Co.  (N.  Y.)  561;  Buckley  v,  Wilford,  2  CI. 

V.  Sampson,  47  Barb.  (N.  Y.)  533;  Ful-  &  Fin.  162. 

ton  V.  Whitney,  5  Hun  (N.  Y.)  16;  At-  But  the  client  has  the  option   to  ac- 

kins  V.  Withers,  94  N.  Car.  561;  New-  cept  or  avoid   the   sale*     i    Perry   on 

ton  v.  Taylor,  32  (Jhio  St.  399;  Barrett  Trusts  (3rd  ed.),  §   166;  i   Story's  Eq. 

V.  Bamber,    81    Pa.  St.  247;    Rabb  v.  Jur.,  §§  312,  313;    Manning  v.  Hayden^ 

Flenniken  (S.  Car.),  7  S.  E.  Rep.  597:  5  Sawy.  (U.  S.)  361;  Case   v.  CarroU 

Miller  v,  Birdsong,    7   Baxt.   (Term.)  3c  N.  V.  388;  Berrien  v.  Lane,  i    Hoff. 

531;    Treadwell   v.   McKeon,  7   Baxt.  Ch.    (N.   Y.)  428;  Howell   v.  Baker,  4 

(Tenn.)  201;    Broyles   v,   Nowlin,    59  Johns.   Ch.  (N.   Y.)    120;    Nesbitt   v, 

Tenn.  191;  Smith  v.   Boquet,   27   Tex.  Lockman,  34   N.   Y.   169;  Hawley  r. 

507;  Whitwell  V.  Warner,  20  Vt.  425;  Cramer,  4  Cow.  (N.  Y.)  730;  Evans  v. 

State  T^.  Rusk,  21  Wis.  212.  Ellis,  5  Den.  (N.   Y.)  643;   Harper   r. 

1.  Mills  V.  Post,  76  Mo.  426;  Bank  v.  Perry,  28  Iowa  60;  Hess  v,  Vass,  52  111. 
Gray,  12  Lea  (Tenn.)  459.  481;   Trotter    v.    Smith,    59    III.   244; 

2.  Tmstee. — Heath,  v,  Crealock,   L.  McDowell  v.  Milroy,  69  111.  500;  Wade 
R.,  18  Eq.  215;  Smith   v.  Frost,   70   N.  v,  Pettibone,  11  Ohio  60. 

Y.  65;   Rabb  v.  Flenniken  (S.  Car.),  4.    Administrator b,    Ezeontore     and 

7  S.  E.  Rep.  $97.  OnardlanB.— Holden  v.   N.   Y.    &    E. 

A    trustee    who    buys    in    property  Bank,  72  N.  Y.  286. 

under  an  encumbrance   prior  to  that  So  the  acts  of  one  who,  without   ad- 

held  by  him  as  trustee,  and  at  a  price  ministering  on   the  estate,  assumes   its 
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agents,* 

management,  are  to  be   treated   as  the  249;  Cookson  r.  Richardson,  69  111.  137; 

acts  of  a  duly  constituted  administrator^  Follansbe     v.    Kilbreth,    17     III.    522; 

and  where  the  acts  of  the  latter  raise  a  Stewart  v.  Duffy,  116  111.  47;  Wells  v. 

constructive  trust  the  acts  of  the  former  Robinson,    13    Cal.    133;   Chastain    v. 

have  the  same   effect.     Risk  r.   Risk  Smith,  30  Ga.  96;  Church  v.  Sterlinjy, 

(Kv.)»9  S.  W.  Rep.  712.  16  Conn.  388;  Brown  r.   Dwelley,  45 

ff  a  person  procures  himself  to  be  ap-  Me.  52;  Safford  v.  Hynds,  39  Barb.  (N. 

pointed     administrator  of    an    estate,  Y.)  625;  Smith  v.  Boquet,  27  Tex.  507; 

and  at  a  sale  of  the  property  of  the  es-  Oldhams   v.  Jones,  5   B.    Mon.    (K.y.) 

tate  purchases  the  same  through  a  third  45S;  Kleunder  v.  Fenske,  53  Win.  ziS; 

person,    who    pays     no    money,    and  Rose  r.  Hay  den,  35  Kan.  106;  Keith  x*. 

agrees  to  hold  the  title  for  the  adminis*  Kellam  (Kan.),  35  Fed.  Rep.  243. 

trator,  the  sale  is  a  fraud  on  the  heirs,  A   party   will   not  be    permitted   to 

and  such  third  person,  and  all  who  buy  purchase  property  and  hold  it  for  his 

from  him  with  notice,  hold  the  property  own   benefit,  when   he   has   a  duty  to 

in  trust   for  the  heirs.     Scott  v.  Um-  perform   in   relation   thereto  which   is 

barger,  41  Cal.  410;  Guerrero  v.  Bailer-  inconsistent   with    his  character   as    a 

ino,  48  ^al.  118.  purchaser  on  his  own  account.     King  r. 

Where  an    administrator     invested  Remington   (Minn.),   29   N.   W.   Rep. 

funds  of  the  estate  in   improving  his  352. 

"Wife's  land,  with  her  consent  and  A,  being  aware  that  B  wished  to 
connivance,  held^  that  equity  would  obtain  shares  in  a  certain  company, 
not  suffer  the  property  to  be  represented  to  B  that  he,  A,  could  pro- 
aliened,  but  would  hold  it  for  applica-  cure  a  certain  number  of  shares  at  £3 
lion  to  the  claims  of  creditors,  distribu-  a  share.  B  agreed  to  purchase  at  that 
tees  or  sureties  of  the  administrator,  if,  price,  and  the  shares  were  thereupon 
on  his  final  settlement,  he  appeared  to  transferred  in  part  to  him  and  in  part  to 
be  in  default.  Dyer  v,  Jacoway,  42  his  nominees,  and  he  paid  A  £3  a  share. 
Ark.  186.  He  afterwards  discovered  that  A  was 

And  where  a  widow,  before  appoint-  in  fact  the  owner  of  the  shares,  having 

ment  of  any  administrator,  took   and  just  bought  them  for  £2  a  share.     Held, 

used  assets  of  the  estate  in   partially  that  on  the  facts  A  was  agent  for  B;  and 

paying    for    land    purchased    by    her,  A  ordered  to  pay  back  to  B  the  differ- 

giving  her  note  for  the  remainder  with  ence  between  the  prices  of  the  shares, 

surety,  who  afterwards  paid  it,  taking  Kimber  r.  Barber,  L.  R.,  8  Ch.  56. 

from  the   widow  a  title   bond   of  the  An  agent  who,  for  a  certain  remu- 

vendor,  who  also  executed   to   him   a  neration.  undertook  to  collect  the  rents 

deed,  keld^  that    the    surety  held    the  and  exercise  control  over  the  property 

land   in   trust   for    the    benefit  of   the  of  his  principal  while   the  latter  was^ 

creditors     and     distributees      of     the  absent  and  relied  entirely  on  his  discre- 

decedent,  subject  to  the  prior  lien  in  his  tion,  judgment  and   integrity,  had   no 

own  favor  to  the  extent  of  the  sum  paid  right  to  interfere  with  the  title  to  the 

by  him,  which  might  be  set  off  by  rents  property,  or  place  himself  in  an  attitude 

o?  the  land  accruing  afler  his  deed,  he  to  of  antagonism  to  the  interests  of  his 

be  liable  for  any  excess  thereof  over  the  principal.     By  purchasing  the  property 

sum.      Miller    v,   Birdsong,   7    Baxter  under    such    circumstances,  he    made 

(Tenn.)  531.  himself  liable  as  a  trustee  in  relation 

So  of  a  guardian.     Broyles  r.  Now-  thereto,  for  the  benefit  of  his  principal, 

lin,  59  Tenn.  191.  Grumley   r.    Webb,  44    Mo.    444;  Le 

But  where  a  guardian,  being  indebted  Gendre  r.  Byrnes  (N.  J.),  14  Alt.  Rep. 

to  his  ward,  purchased  land  with  his  621. 

own  funds,  declaring  that  it  was  for  the  So  a  land   agent  employed   by   his 

ward,  whom  he  put  in  possession  but  principal  to  negotiate  in  regard  to  the 

took   a  deed   in  his  own   name,  keld,  purchase  of  certain  land,  purchased  the 

that  no  trust  resulted  to  the  benefit  of  property  for  himself  and  partner  with 

the  ward,  in  the  absence  of  proof  that  his  own  money,  and  took  title  in  the 

the  land  was  taken  in  satisfaction  of  the  name  of  his  partner.      Held^  that  the 

debt.     Taliaferro  v.  Taliaferro,  6  Ala.  purchase  money  furnished  by  the  agent 

404.  was  a  loan  only,  and  the  agent  and  his- 

1.  AftBt. — Pindall  v.  Trevor,  30  Ark.  partner  may  hold  the  title  as  security 
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directors*  and  promoters*  of  corporations,  and  to  all  others  in  a 
fiduciary  relation.* 

for  the  money  advanced,  but  cannot  legal  title  to  the  corporate  property  nor 
hold  adversely  to  the  principal,  merely  that  of  the  stock.  Directors  are  clothed 
because  she  has  not  advanced  the  pur-  with  a  double  character,  that  of  trustees 
chase  money,  when,  at  the  time  of  and  that  of  agents.  It  is  of  the  utmost 
employing  the  agent,  the  amount  could  importance  to  discriminate  exactly  be- 
not  be  known,  and  when  no  statement  tween  these  two  characters  and  deter- 
of  the  purchase  money  or  the  expenses  mine  accurately  for  whom,  over  what 
therefor  has  been  made.  Bryan  t».  subject-matter  and  to  what  extent  they 
McNaughton  (Kan.),  i6  Pac.  Rep.  are  trustees;  for  upon  this  trust  relation 
57.  primarily  depend  the  equitable  remedies 

And  an  agent  for  the  collection  of  which  may  be  obtained  against  them  by 

successive  mortgages  who  acquires   a  the  corporation  or  by  the  stockholders, 

title  under  a  foreclosure  of  one  of  the  while  from  their  function  of  agency  is 

earlier  of  them,  holds  this  as  a  con-  derived  their  power  to  act  for  the  cor- 

structive  trustee  for  the  later  mortgages,  poratton.       Pom,    Eq.    Juris.,   vol.    3, 

Rees  V.  Wallace,  113  111.  589.  ^  1089;  Great   Luxembourg  Ry,  Co.  v. 

Husband  as  Agent  for  Wife. — Where  Magnay,  25  Beav.  586. 

the  title  was  taken   by  the  husband  un-  Although  directors  undoubtedly  stand 

der  a  mere  oral  agreement  to  hold  it  for  in   the   position  of  agents  and  cannot 

his  wife,  the  trust  is  nevertheless  valid,  bind  their  companies  beyond  the  limits 

Goldsberry  t'.  Gentry,  92  Ind.  193;  Bri-  of  their  authority,  they  also  stand,  in 

son  V.  Brison  (Cal.),    17  Pac.  Rep.  689;  some  degree,  in  the  position  of  trustees. 

Newton  v.  Taylor,  32  Ohio  St.  399.  There  is  no  inconsistency  in  this  double 

And  where  a  husband,  acting  as  the  view  of  the  position  of  directors.  They 

agent  of  his  wife,  takes  in  his  own  name,  are  agents  and  cannot  bind  their  com- 

without  her  knowledge,  a  deed  of  prop-  panics  beyond  their  powers.    They  are 

erty  intended  to  have  been  conveyed  to  trustees  and  are  entitled  to  be  indemni- 

her  in  compromise  of  a  claim  due  to  an  fied  for  the  expenses  incurred  by  them 

estate  upon  which  she  is  administratrix,  within   the   limits  of  their  trust.     Ex 

he  will   in   equity  be  held  a  trustee  for  parte  Chippendale,  4   De  G.  M.  &  G. 

the  parties   interested   in   the  property.  19,  52;  Kelley  r.  Greenleaf.3  Story  (U. 

Wales  V.  Newbould,  9  Mjch.  45;  Rupp's  S.)  93;  Hun   v.  Cary,  82    N.  Y.  65,  70. 

Appeal,  100  Pa.  St.  531.  Accordingly,  where  C  had  been  ap- 

Wliero  Agent  Is  Not  Trustee'. — ^The  pointed  agent  or  commissioner  of  con- 
agent  of  a  devisee  of  certain  real  estate  struction  to  secure  the  right  of  way  for 
in  which  there  was  a  reversion  subject  a  railroad  company  and  takes  title  in  the 
to  sale  in  case  of  devisee's  death  with-  name  of  L,  a  director  of  the  company, 
out  issue,  purchased  the  reversion  at  a  it  was  held  that  the  effect  of  the  con- 
public  sale  by  the  testator's  executor,  veyances  to  L  was  to  create  a  valid 
with  his  own  funds.  Held^  that  the  trust  in  favor  of  the  company  resulting 
agent  was  not  trustee  of  the  reversion  by  implication  of  law,  in  relation  to  the 
for  his  principal,  there  being  no  ag^ree-  lands  described  in  those  deeds.  Buf- 
ment  to  that  effect.  Kennedy  v.  Keat-  falo,  N.  Y.  &  Erie  R.  R.  Co.  v.  Lamp- 
ing, 34  Mo.  25.  son,  47  Barb.  (N.  Y.)  533. 

1.  Directors  of  CorporatlonB.*!  Story's  The  officers  and  directors  of  a  cor- 
Eq.  Jur.  (13th  ed.)  232,  note.  Great  porate  body  are  trustees  of  the  stock- 
Luxembourg  Ry.  Co.  V.  Magnay,  25  holders,  and  in  securing  to  themselves 
Beav.  586;  Nant-y-Glo  &  Blaina  Iron  an  advantage  not  common  to  all  the 
Works  Co.  I'.  Grave,  L.  R.,  12  Ch.  D.  stockholders,  they  commit  a  plain 
738;  Mumma  v  Potomac  R.  Co.,  8  breach  of  duty.  Koehler  v.  Black  River 
Peters  (U.  S.)  281;  Dodge  v.  Woolsey,  Iron  Co.,  2  Black  (U.  S.)  715;  Bliss  z\ 
181  How.  (U.  S.)  331;  Mich.  Ry.  Co.  r.  Matteson,  45  N.  Y.  22. 
Mellen,  44  Mich.  321.  2.  Promoters  of  Companies. — Bagnall 

While  the  officers  and  directors  of  a  v.  Carlton,  6  Ch.  Div.  372;  New  Som- 

corporation  are  constantly  spoken  of  as  brero  Co.   v,  Erlanger,  5  Ch.  Div.  73; 

trustees,    they    are    not,  however,  true  s.  c,  3  App.  Cas.  1218. 

trustees  with   the  corporation  or    the  8.    The  rule  that  a  trustee   cannot 

stockholders  as   their  true  cestuis  que  purchase  at  a   public  sale  where  the 

trusty    since    they    hold    neither  the  trust  estate  is  interested  in  having  the 
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property  bring  the  highest  price  applies  and  must  reconvey  or  account   for  the 

*o  all  persons  invested  with  a  fiduciary  value  of  the  land.     22  N.  Y.  327. 

^wer,  as  well  as   to  trustees   proper.  If,  on  the  dissolution   of  a  firm,  one 

rrice  f.  Thompson,  84  Ky.  219.  partner  sells  the  partnership  assets   by 

A  county  surveyor  and  abstract  public  auction  to  a  person  who  after- 
maker,  employed  to  examine  and  pro-  wards,  in  pursuance  of  a  secret  arrange  • 
cure  the  title  of  a  tract  of  land,  occupies  ment  made  with  him  before  the  sale, 
such  a  fiduciary  relation  towards  his  reconveys  them  to  him,  he  will  be  held 
employers.  Valette  v  Tedeus  (111.),  in  equity  to  account  to  the  other  part- 
14  N.  East.  Rep.  52.  ner    as   if   no    sale    had    been    made, 

So  a  bank  comptroller  holds  the  se-  although  such  partner  was  present  at 

curities  deposited   with  him  under  the  the  sale  and  made  a  bid   for  the   assets 

banking  laws  as  trustee   for  the  banks  himself.    Jones  v.  Dexter,   130   Mas^. 

and  bill   holders.     State   v.   Rusk,   21  380;    Wyman    v.     Hooper,     2     Gray 

Wis,  212.  (Mass.)  141. 

But  the  relation  between  a  man  and  On  the    same    principle    when    the 

the  woman  he  is  engaged  to  marry  is  interest  of  the  plaintifT  in   real   estate 

not  such  a  fiduciary   relation.     Atkins  was  sold  on  execution,  and  the  time  for 

V.  Withers,  94  N.  Car.  581.  redemption  by  him  had  expired  before 

One     who,    without    authority,  as-  he  learned  of  the  sale,  and   in  order  to 

sumes  the  management  of  property  in  enable  his  mother  to  redeem   for  his 

which  others  are  beneficially  interested,  benefit,  and  upon  her  oral  promise   to 

becomes  in  equity  a  trustee,  by  con-  convey  to  him  upon  being  paid  certain 

struction,  for  their  benefit,  and  during  loans  and  advances,  and  hy  the  advice 

the  continuance  of  such  management  is  of  her  attorney,  his  former  guardian, 

subject  to  the  same  rules  and  remedies  having  recently  come  of  age,  he  con- 

as    other  constructive  trustees.    Ben-  fessed  a  judgment  to  her  for  an  amount 

nett  V.  Austen,  81  N.  Y.  30S.  much  less  than  the  value  of  the  land 

C,  a  trustee,  employed  a  broker,  who  which  she  claimed  as  a  loan,  but  which 
had  notice  of  the  trust,  to  sell  out  con-  he  Insisted  was  a  gift,  and  she  thereup- 
sols  and  invest  the  proceeds  in  rail-  on  redeemed  and  got  the  sheriffs  deed, 
way  stock.  The  broker  sold  the  con-  but  refused  to  reconvey  on  being  ten- 
sols  for  cash,  bought  railway  stock  to  dered  the  amount  of  the  iudement  and 
the  same  amount  for  the  settling  day,  her  advances,  it  was  ie/d  that,  by 
and  received  the  price  of  the  consols  m  reason  of  the  confidential  relation,  she 
a  cheque  which  he  paid  into  his  should  not  be  permitted  to  invoke  the 
account  at  his  banker^s.  He  stopped  statute  of  frauds,  but  must  reconvey. 
payment  before  the  settling  day  and  Wood  f .  Robe,  96  N.  Y.  414 ;  s.  c.  4S 
went  into  liquidation.    C  claimed  so  Am.  Rep.  640. 

much  of  the  broker's  balance  at  his  And  if,  under  an  agreement  to  con- 
banker's  as  was  attributable  to  the  vey  lands,  part  of  which  belong  to  the 
price  of  the  consols.  f/eld,  on  appeal,  grantor  and  part  to  an  infant,  the 
that  as  the  price  of  the  consols  was  grantor  receives  part  payment  and  with 
known  by  the  broker  to  be  trust  money  this  payment  purchases  a  mortgage 
it  could  be  followed,  and  that  the  claim  which  covers  the  infant's  share,  that  he 
must  be  allowed.  Ex  parte  Cooke,  L.  may  obtain  title  by  foreclosure,  the 
R.,  4  Ch.  Div.  123.  mortgage  will  not  be  held  in  trust  for 

A  judge  who  orders  a  sale  and  has  the  infant,  but  will   be  the   Individual 

power    to    confirm    or    set    it    aside  property   of  the  grantor,  inasmuch   as 

comes    within    the     reason     of     the  the  consideration  paid  therefor  was  the 

rule  that    trustees,  strictly    so    called,  money   of  the  grantor  and  not  of  the 

and    other    fiduciaries,    cannot     make  infant,  whose  property  was  not  affected 

a    valid    purchase    of    any     part    of  by  the  contract.     Johnson  v.  Dougher- 

the  estate  m  respect  to  which  they  have  ty,  x8  N.J.  Eq.  406. 

duties   to  perform.    Tracy   v,   Colby,  •  Plaintiff  was   the  owner  of  certain 

55  Cal.  67,  91.  real  estate  purchased  of  a  corporation 

The  clerk  of  a  broker  employed  to  of  which  defendant  was  an  officer  and 
make  sale  of  land,  who  has  access  to  director.  The  corporation  derived  its 
the  correspondence  between  his  princi-  title  from  certain  heirs,  but  the 
pal  and  the  vendor,  stands  in  such  a  purchase  price  had  not  all  been  paid, 
relation  of  confidence  to  the  latter  These  heirs  brought  suit  to  comi>el 
that,  if  he  becomes  the  purchaser,  he  is  payment  or  a  sale  of  the  land.  Pay- 
chargeable  as  trustee  for    the  vendor,  ment    not    being    made     a    sale    was 
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(2)  Election — Evidence. — ^As  in  other  cases  of  constructive 
trusts,  the  cestui  que  trust  may  elect  to  enforce  the  trust  or  to 
follow  the  fund.*  Trusts  of  this  description  may  be  established 
by  parol.* 

(3)  Trustee  Making  a  Profit  out  of  the  Trust  Estate. 

— The  same  principles  apply  to  cases  where  the  trustee  makes 
a  profit  out  of  the  trust  estate.' 

-ordered.  Defendant  had  assured  er's  estate,  assumed  to  act  as  her  guard- 
plaintiff,  when  the  action  was  ian,  or  trustee,  and  as  such  received 
beg^n,  that  the  company  would  her  distribution  share.  He  had  bought 
protect  the  rights  of  its  grantees  a  part  of  the  property  of  the  estate  and 
and  make  their  title  gocxl.  At  as  part  payment  assumed  to  pay  the 
the  sale  defendant  became  the  purchas-  amount  of  complainant's  share;  ai\er- 
er  of  the  land  and  then  refused  to  con-  wards  H  made  an  arrangement  with 
firm  plaintiff's  title.  Held^  that  by  his  decedent,  another  brotNer,  by  which 
assurances  to  plaintiff  defendant  volun-  decedent  succeeded  to  the  trusteeship, 
tarily  assumed  a  confidential  relation  The  latter  bought  of  H  property  which 
in  the  nature  of  a  trustee,  and  as  formerly  belonged  to  the  estate  and  as- 
between  the  parties,  the  title  to  the  sumed  "the  payment  of  complainant's 
property  should  be  in  precisely  the  share,  and  gave  her  his  note  therefor, 
same  situation  it  was  when  defendant  At  the  time  of  the  distribution  com- 
assured  plaintiff  his  rights  should  be  plainant  was  sixteen  years  of  age,  of 
protected.  Allen  v.  Jackson  (111.),  13  weak  understanding,  and  has  since  been 
N.  E.  Rep.  840.  incapable  of  transacting  business.  De- 
No  Trust  Where  Tliere  It  No  Gonfiden-  cedent  had  recognized  the  trust  until 
tial  BelatlOB. — Where  a  clerk  in  a  store  his  death  and  had  made  payments  there- 
pilfers  from  his  employer,  and  with  the  under.  Held^  that  the  allegations  were 
money  purchases  land,  he  cannot  be  insufficient  to  establish  a  trust.  Came- 
Meld  as  the  trustee  of  the  land  for  the  ron  v.  Cameron  (Ala.),  3  So.  Rep.  148. 
benefit  of  his  employer,  so  as  to  enable  1.  Nant-y-Glo  &  Blaina  Iron  Works 
him  to  compel  a  conveyance  of  the  Co.  f.  Grave,  L.  R.,  12  Ch.  Div.  738; 
le^al  title.  Campbell  v.  Drake,  4  Ired.  McLarren  v.  Brewer,  51  Me.  402. 
(N.  Car.)  Eq.  94.  2.  Church  v.  Sterling,  16  Conn.  388; 
If  a  party  abstracts  securities  not  en-  Swinburne  v.  Swinburne,  28  N.  Y.  568. 
trusted  to  him  and  substitutes  forged  The  agent  must  show  affirmatively 
securities  in  their  place,  this  does  not  that  he  has  not  abused  the  trust.  Le- 
create  the  relation  of  trustee  and  cestui  Gendre  v.  Byrnes  (N.  J.),  14  Atl.  Rep. 
•  4]ue  trust.  Doyle  v.  Murphy,  22  111.  631. 
522.  '  In  order  to  show  that  the  purchase 
Where  Cashier  Ib  Tmetee,  Relation  was  made  with  trust  funds  it  may  be 
Does  Not  Extend  to  the  Bank. — It  does  shown  that  the  trustee  had  no  means 
not  follow  from  the  fact  that  a  bank  wherewith  to  purchase.  N.  Y.  &  B. 
cashier  was  A*s  agent  in  such  a  sense  Ferry  Co.  v,  Moore,  18  Abb.  N.  Cas. 
that  his  purchase  of  A's  land  at  a  tax  (N.  Y.)  106. 

sale  would  inure  to  A's  benefit,  that  the  To  charge  a  priest  as  such  trustee  of 
bank's  purchase  would  so  inure  to  A's  church  property,  the  facts  which  con- 
benefit.  Storm  Lake  Bank  i'.  Missouri  stitute  such  a  trust  must  be  proved  as 
Valley  Life  Ins.  Co.,  66  Iowa  617.  in    other   cases.     St.    Patrick's    R.  C. 

No  Tmst  Raised. — But  where  the   as-  ^hurch  v,  Daly,  116  III.  76. 

signee  of  a  bond  for  the  conveyance  of  See  Hummeu  v.  Bank    of   Monroe 

land,  held  by  him  as  collateral   for  the  (Iowa),  37  N.  W.  Rep.  954. 

payment  of  sums  due  on   account;  the  As  to  what  evidence  is  not  sufficient, 

account  not  being  paid,  pays  the   sum  see  Frelinghuysen  v,  Nugent  (N.J,),  36 

due  to  the  obligor  and  takes  a  deed   to  Fed.  Rep.  239. 

himself,  there  is  no  resulting  trust,  and  8.  By  a  trustee  in  this  sense  is  meant 

he  will  hold  the   land   for  the  amount  a  person  who  acts   representatively,  or 

due    to    him.     Ramsdell  v.  Emery,  46  whose  office  is  to  advise  and  operate. 

Me.  311.  not  for  himself,  but  for  others.     This 

The  bill  alleged  that  H,  complainant's  principle  applies  to  and  includes  execu- 

brother,  on  the  distribution  of  her  fath-  tors,  administrators,  guardians,  attor- 
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Xm.  C0K8TBVCTITE  TBV8T8  07  THE  TEIBD  CLA8&— The  third  class 
of  constructive  trusts  includes  those  which  arise  by  pure  construc- 
tion of  equity,  for  the  purpose  of  carrying  out  certain  equitable 
principles,  and  entirely  independent  of  fraud.  Fraud  may  or  may 
not  be  present,  but  in  the  former  case  the  interference  of  courts 

of  equity  is  not  called  into  play  by  its  presence,  but  the  jurisdic- 
tion attaches  from  the  very  nature  of  the  transaction  itself,  or  the 
relations  of  the  parties.^ 

neys  at  law,  general  and  special  agents,  auction,  for  a  fair  price,  and  the  execu- 

as&ignees,  commissioners,  sheriffs,  and  tor  did  not  purchase  for  himself,  but  a 

all  persons,  judicial  or  private,  minis-  third  person  by  previous  arrangement 

terial  or  counselling,  who  may  in  any  became  the  purchaser,  to  hold  in   trust 

respect  have  a  concern  in  the  business  for  the  separate  use  of  the  wife  of  the 

entrusted  to  them.     Rea  r.  Copelin,  47  executor,  who  was  one  of  the  cestui 5 

Mo.  76.  que   trust  and   had  an  interest  in  the 

If  trustees  or  executors  buy  up  any  land  under  the    will   of   the  testator, 

debt  or  incumbrance  to  which  the  trust  Da voue  r.  Fanning,  3  Johns.  Ch.   (N. 

estate  is  liable  for  a  less  sum  than  is  ac-  Y.)  353. 

tually  due  thereon,  they  will   not  be  al-  And  where  in  a  conveyance  no  deed 

lowed  to  take  the  benefit  themselves,  had  actually  been  made   by  the  trustee, 

but  the  creditors  or  legatees,  or  other  and  the   property  was  afterwards  for- 

cestuis  que  trusty  shall  have  the  advan-  feited  and  given  back  to  the  trustee  for 

tage  of  it.     Darcy  v.  Hall,  i  Vern.  49;  breach  of  condition,  it   enured  to   the 

Ex  parte  Lacey,6  Ves.  628;  Morret  v.  benefit  of  the  trust  fund  and  not  of  the 

Paske,  3  Atk.  54;  Carter  v.   Home,  i  trustee.    Blauvelt  t*.  Ackerman,  20,  N. 

Eq.  Ca.  Ab.  7:  Dunch  v.  Kent,  i  Vern.  J.  Eq.  141. 

260;  2  De  G.  &  J.  327;  Pooley  r.  Qiiil-  And  where  one  of  the  co-owners  of 

ter,  4  Drew.  184.  a  boat  made  a  private  bargain  for  the 

The  cestui  que  trust  is  entitled  to  all  transportation  of  freight,  there  was  a 
the  profits  or  advantages  of  the  specu-  trust  in  the  profits  for  the  other  eo- 
lation or  investment  made  with  the  owners.  Dohrman  r.  Copelin,  47  Mo.  76. 
trust  property  in  the  name  of  the  Where  a  trustee  retired  from  his  trust 
trustee.  Stock  speculations  ;  buying  and  in  consideration  of  his  successor  paying 
selling  land;  commercial  adventure,  as  him  a  sum  of  money,  it  was  ketd  that 
in  fitting  out  a  vessel  for  a  voyage;  the  money  so  paid  must  be  treated  as 
trust  property  put  into  the  trade  of  forming  part  of  the  trust  estate,  and  be 
another  person  from  which  he  is  to  de-  accounted  for  by  the  retiring  trustee, 
rive  certain  stipulated  gains,  or  employ  Sugden  v.  Crossland,  3  Sm.  &  G.  192. 
it  himself  for  the  purposes  of  his  own  It  is  even  said  that  a  cestui  que  trust 
business  or  trade;  in  all  these  cases,  cannot  g'it^e  a  benefit  to  his  trustee, 
while  the  fiduciary  is  liable  for  all  loss-  Vaughton  v.  Noble,  30  Beav.  34,  39; 
es,  he  must  account  to  the  cestui  que  Mason  i\  Martin,  4  >fd.  124;  Andrews 
trust  for  all  clear  profits.  Docker  r.  i'.  Hobson,  23  Ala.  219;  Green  r.  .Win- 
Somes,  2  M.  &  K.  604;  Frank*s  Appeal,  ter,  i  Johns.  Ch.  N.  Y.  26.  It  Has,  how- 
5  Pa.  St.  190;  Brown  v.  Ricketts,  4  ever,  been  held  that  a  trustee  may  buy 
Johns.  Ch.  (N.  Y.)  527;  Blauvelt  x*.  from  the  beneficiary  or  accept  a  gift 
Ackerman,  5  C.  E.Green  (20  N.  T.  Eq.)  from  him,  where  the  transaction  is  be- 
141;  Titherington  v,  Hodge,  81  Ky.  286.  yond   all  suspicion   of  fraud  ;  but   the 

The   profits    of  such    a  transaction  courts  will  exercise  the  closest  scrutiny 

must  enure  to  the  benefit  of  the  cestui  in  all  such  cases,  and  require  the  trustee 

^ue  trusty  though  the  loss  must  fall  en-  to  show  that  the  transaction  was  fair  and 

tirely  on  the  trustee.     Deegan  v.  Cap-  reasonable.    Pennock's  Appeal,  14  Pa. 

ner  (N.  J.),  15  Atl.  Rep.  819.  St.  446;  Harrington  v.  Brown,  ^  Pick. 

If  a  trustee  or  person  acting  for  an-  (Mass.)  519;  Smith  i\  Isaac,  12  \fo.  106; 

other  sells  the  trust  estate,  and  becomes  Stuart  r.   Kissam,  2    Barb.   N.  Y.  493. 

himself  the  purchaser,  the  cestuis  que  And  see  Griffith  f.  Godey,   113   U.   S. 

trust    are     entitled,   as    a    matter  of  89;  Pennell  r.  DefTell,  4  De  G.  M.  &  J. 

course,  to  have  the  purchase  set  aside,  372;  Burhans  v.  Beam,  39  \.  J.  Eq.  593. 

and  this  even  though  the  sale   was  at  1.  Bispham's   Eq.   (4th    eJ.)    132;    i 
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1.  Constmctiye  Tnuts  from  a  Conyeyance  Made  Hmmgh  Mig^Vo 

— A  frequent  illustration  of  trusts  of  this  class  is  where  a 
conveyance  has  been  made  through  ignorance,  accident  or  mis- 
take. In  such  cases  equity  will  relieve,  even  though  there  be  no 
fraud,  if  necessary  through  the  medium  of  a  constructive  trust.* 

2.  Constructive  Trusts  from  the  Beuewal  of  Leases  by  a  Fiduciary.  j 
— Another  very  frequent  class  of  such  trusts  arises  from  the  ; 
rule  that  "  wherever  one  is  placed  in  such  relation  to  another,  by 

the  act  or  consent  of  that  other  or  the  act  of  a  third  person,  or  of  ' 

the  law,  that  he  becomes  interested  for  him  or  interested  with 
him  in  any  subject  of  property  or  business,  he  is  prohibited  from 
acquiring  rights  in  that  subject  antagonistic  to  the  person  with 
whose  interest  he  has  become  associated  ;"*  of  this  the  best  illus- 
tration is  the  renewal  of  a  lease  by  a  trustee  or  other  person  in  a 
confidential  relation  (as,  e.  ^.,  a  partner),  in  his  own  name  and 
with  his  own  funds.  In  such  case  such  person  will  be  construed 
to  hold  the  renewal  in  trust  for  the  cestui  que  trust  or  other 
persons  interested.'    And  the  same  principles  apply  to  a  pur- 

Perry  on  Trusts   (3rd  ed.)    195.     See  years  with  her  own  money,  a  trust  will 

supra^  X.  and  notes.  be  implied  in   favor  of  the   heirs  ;  and 

1.  As  to  what  constitutes  such  a  mistake  upon  refunding  the  redemption  money, 

as  equity  will  relieve  against,  see  titles  or  their  just  proportion  of  it,  they  will 

Accident    and  Mistake.    See   also  become  entitled   to  the  estate  in   fee, 

Mdllish    V.    Robertson,    25    Vt.    603;  subject  to  the  widow's  right  of  dower. 

Loss  V.  Obry,  22  N.  J.  Eq.  52;  Blood-  Clark   v,  Cantwell,  3    Head   (Tenn.) 

good   V.   Sears,  64  Barb.  (N.  Y.)  76;  202. 

Sawyer  v.  Hovey,  3  Allen  (Mass.)  331.  If  an    absolute    and    unconditional 

See  2  Pomeroy's  Eq.  Jur.  620.  deed  is  made  to  secure  a  debt  due  from 

Where,  through  the  mistake  of  an  grantor  to  grantee,  the  law  will  imply  a 

executor,  and  without  paying  for  it,  a  resulting  trust;  and  if  the   amount"^  of 

purchaser  obtained  more  land  than  he  the  debt  is  tendered  within  a  reasonable 

was  entitled  to,  he  was  construed   to  time  after  its   becoming  due,  a  recon- 

hold  the  surplus  land  as  trustee  for  those  veyance  will  be  decreed,  or,  if  the  land 

beneficially   interested.      Anderson    v.  has  been  sold  by  the  grantee  for  more 

Nesbit,  2  Kawle  (Pa.)  114.  than  the  debt,  rt55«i«/*i7  will  lie  against 

So  in  Hubbard  v,   Burrell,  41   Wis.  him  for  the  surplus.     If  the  debt  is  not 

365,  a  deed  of  certain  property  was  in-  paid    within    a    reasonable    time,    the 

tended  to  be  given  as  a  trust  deed,  but  grantee  will    hold    discharged   of  the 

by  inadvertence  no  trust  was  expressed  trust.      Richardson  v,    Woodbury,   43 

in  the  deed,  for  which  no  consideration  Me.  206. 

was  given,  the  grantee  was  held  a  trus-  And  a  vendor  who  retained  the  legal 

tee  for  the  intended  beneficiaries.  title  of  the  real  estate,  but  assigned  the 

So  where  the  executor  of  a  deceased  notes  given   for  the  unpaid   purchase 

owner  of  land  sold  it,  and  received  the  money,    held^  to  be  a  trustee  of   the 

payment  therefor,    but  the  purchaser  land    for    the  benefit  of  the  assignee, 

died  before  he  took  a  deed,  and  a  deed  Felton  v.  Smith,  84  Ind.  485. 

was  afterwards  given  to  his  widow  and  2.   Bispham*8  Eq.  (4th  ed.)  133. 

executrix,    held^     that     she     took   the  8.   Bispham's    Eq.   (4th    ed.)    133;   i 

land  as  trustee  of  the  heirs.      Hoel  v.  Perry  on  Tr.  (3rd  ed.)  238;  2  Pomeroy*s 

Coursery,  26  Miss.  511.  Eq.    Jur.    623;    Keech      v.    Sandford 

So  a  deed  by  mistake  conveyed  too  (Rumford  Market  Case),  Sel.  Cas.  in 

great  an  interest.    The    grantee  sold,  Ch.  61;  s.  c,  i    Leading  Cas.  in   Eq. 

and  was  held  ^  trustee  for  the  grantor  (White  &  Tudor,  4th  Am.  ed.)  48,  62; 

as  to  the  proper  part  of  the  proceeds.  Rakestraw  v.  Brewer,  2  P.  Wms.  511: 

Andrews  V.  Andrews,  12  Ind.  348,  Moody  v.  Matthews,  7    Ves.  Jr.   174: 

And  if  land  of  an  intestate  is  sold,  Fcatherstonehaugh  v.  Fenwick,  17  Ves 

and  his  widow  redeems  it  within  two  Jr.  298;  Clements  v.  Hall,  2  De  G.  &  J- 
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173;  Clegg  t'.  Edmonson,  8  De  G.  M.  &  very  obvious  what  would  be  the  conse- 

G.  787;  Clegg  V.  Fishwick,  i   Macn.  &  quences  of   letting  trustees   have    the 

G.  294;  Baker  v.  Whiting,  3  Sunin.  (U.  tease  on  refusal  to  renew  to  cestui  que 

S.)  475;  LafFer  v.  Naglee,  9  Cal.  6i52;  use." 

Gower  V.  Andrew,  59  Cal.  119;  King  r.  Mitchell  i\  Reed. — A  very  im- 
Cushman,  41  111.  31;  Winkfield  v,  portant  American  case  is  Mitchell  v^ 
Brinkham,  21  Kan.  682;  Curry  v.  Reed,  61  N.  Y.  123,  which  was  an  ac- 
Curry  (Ky.),  9  S.  W.  Rep.  831;  Leach  tion  brought  to  have  certain  leases 
z\  Leach,  18  FHck.  (Mass.)  68;  Grumley  obtained  by  the  defendant,  during  the 
V.  Webb,  44  Mo.  444;  Irwin  v,  Harris,  existence  of  a  copartnership  between 
6  Ired.  Eq.  (N.  Car.)  221;  Hudson  v,  him  and  plaintiff  for  terms  to  corn- 
Wallace,  1  Rich.  Eq.  (S.  Car.)  i;  Mat-  mence  at  its  termination,  of  premises 
thews  r.  Dragand,  7  Dessaus.  (S.  Car.)  leased  and  occupied  by  the  firm,  de- 
25;  Galbraith  t'.  Elder,  8  Watts  (Pa.)  clared  to  have  been  taken  for  the  part- 
81;  Lacey  r.  Hale,  37  Pa.  St.  360;  nership,  and  to  have  it  adjudged  that 
Frank*s  Appeal,  59  Pa.  St.  190;  Bamett  the  defendant  held  them  as  trustee  for 
r.  Bamber,  81  Pa.  St.  247;  Davone  v.  the  partnership. 

Fanning,  2  Johns.   Ch.    (N.   Y.)   252;  The  facts  were  that  the  plaintiff  and 

Holridge  V.  Gillespie,  2  Johns.  Ch.  (N.  defendant  were  partners  in  business  ire 

^•)  30;  VanHome  x'.  Fonda,  ^  Johns.  New  York,  occupying  certain  premises. 

Ch.  (N.  Y.)388,407;  Everton  v.Tappen,  under  leases  which  were  to  expire  at 

5  Johns.  Ch.  (N.  Y.)  497;  Phyfe  v,  VVar-  the  same  time  with  the  copartnership, 

dell,  5  Paige  (N.Y. )26o; Armour  v.Alex-  Two  years  before  that  time  the  defend- 

ander,  10  Paige  (N.  Y.)  571 ;  Dougherty  ant,  without  notice  to  the  plaintiffs,  pro- 

r.  VanXostrand,  i  Hon.  Ch.  (N.  Y.)  cured  in  his  own  name  renewal  leases 

68;  Gibbes  t^.  Jenckins,  3  Sand.  Ch.  (N.  commencing  at  the  termination  of  the 

Y.)  130;  Wood  f.  Perry,  i   Barb.  (N.  partnership   leases  and  of  the  partner- 

Y.)     114;    Bennett    v.    VanSyckle,    4  ship.     Upon  the  discovery  of  the  trans 

Duer  (N.  Y.)  462;  Struthers  v,  Pearce,  action  the  plaintiff  brought  action  as 

51   N.  Y.  357;  Mitchell  v.  Reed,  61   N.  above  described.    The  court  decided  in 

V.  123.  favor  of  the  plaintiff. 

The  leading  case  is  Keech  v.  Sand-  Dwight,  C.,  af\er  an  elaborate  dis- 

ford    (more  commonly  known  as   the  cussion  of  the  cases,  thus  summed  up 

Rumford   Market  Case),  Sel.  Cas.  in  the    principles    on    which    they   were 

Ch.  61;  s.  c,  I    Leading  Cas.  in   Eq.  based: 

(White  &  Tudor,  4th  Am.  ed.)  ^4,  62.  "i.  A  trustee  holding  a  lease,  whether 
In  that  case  the  trustee  applied  in  the  corporate  or  individual,  holds  the  re- 
first  instance  for  the  renewal  of  the  newal  as  a  trustee  and  as  he  held  the 
lease  for  his  beneficiary,  who  was  an  original  lease: 

infant;  but  the  renewal  was  refused  on  "2.   This  does  not  depend  upon  any 

the  ground  that,  the  subject-matter  of  right  which  the  cestui  que  trust  has  to 

the  lease  being  the  profits  of  a  market,  a  renewal,  but  upon  the  theory  that  the 

there    could    be    no  distress,  and   the  new    lease     is,    in    technical'  terms,  a 

lessee's  remedy  must  be  on  the  covenant  *graft'  upon  the  old  one,  and  that  the 

alone,  by  which  the  infant  could  not  be  trustee    *had    a    facility'   by  means  of 

bound.     The  trustee  then  renewed  for  his  relation  to  the  estate,  for  obtaining 

himself;  and  it  was  held,  on  bill  filed,  the  renewal,  from  which  he  shall  not 

that  he  must  still  be  regarded  as  trustee  personally  profit. 

for  the  infant,  Lord  King  saying:  '*  I  "3.   The  doctrine  extends  to  commer- 

must  consider  this   as  a   trust  for   an  cial  partnerships,  and  one  of  the  several 

infant,  for  I  very  well  see,  if  a  trustee,  partners  cannot,  while    a    partnership 

on  the  refusal  to  renew,  might  have  a  continues,  take   a   renewal   lease  clan- 

lease  to  himself,  few  trust  estates  would  destinely,  or  'behind  the  backs^  of  his 

be    renewed    to    the    cestui    que    use.  associates  for  his  own  benefit.     It  is  not 

Though  I  do  not  say  there  was  fraud  in  material   that   the   landlord  would  not 

this  case,  yet  he  (the  trustee)  should  have  granted  the  new  lease  to  the  other 

rather  have  let  it  run  out  than  to  have  partners  or  to  the  firm. 

had  the  lease  to  himself.     This  may  "4.    It   is  of  no  consequence  whether 

seem  hard  that  the  trustee  is  the  only  the  partnership  is  for  a  definite  or  an 

person  of  all  mankind  who  might  not  indennite  period.    The  disability  to  take 

have  the  lease;  but  it  is  very  proffer  the  lease  grows  out  of  the  partnership 

that  the  rule  should  be  strictly  pursued,  relation.     While  that  lasts  the  renewal 

and  not  in  the  least  relaxed ;  for  it  is  cannot  be  taken  for  individual  purposes^ 
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though  the  lease  does  not  commence  out  the  knowledge  of  the  other,  obtain 

until  after  the  expiration  of  the  partner-  a  new  lease  in  their  own  name,  of  prem- 

ship.  ises  leased  and  used   by  the  firm,  the 

'*5.   It  cannot  necessarily  be  assumed  same    becomes    partnership    property, 

that  the  renew^al  can  be  taken  by  an  and  upon  dissolution  the  other  partner 

individual  member  of   the  firm,  even  is  entitled  to  his  proportion  of  its  value, 

after    dissolution.      The  former  part-  Struthers  v.  Pearce,  51  N.  Y.  357. 

ners  may  still  be  tenants  in  common;  But  the  court  cannot  compel  the  con • 

or    there    may  be  other  reasons  of  a  tinuing  partners  to  take  the  lease  at  a 

fiduciary  nature  why    the  transaction  valuation.      Dougherty    v.  Van    Nos- 

cannot  be  entered  into."  trand,  i  HofT.  Ch.  (N.  Y.)  68. 

See   Phyfe  r.   Wardell,  5  Paige  (N.  On  the    same    principle,  where  one 

Y.)  268,  279.    This  was  a  case  in  which  possessed  of  a  renewable  term  mort- 

was  involved  the  renewal  of  a  lease  by  gaged  it  to  another,  who  gained  a  new 

parties  to  whom .  an    interest    in   the  term   from  the  landlord  to  commence 

premises  had    been  conveyed   by   the  afler  the  old  one;  this  new  one   was 

original   holder  of  the  lease,  in  order  held  subject  to  the  old  equity  of   re- 

that  thev  might  obtain  a  renewal  with-  demption.    Rakestraw  v.  Brewer,  2  P. 

out  prejudice  to  the   rights  of  a  sub-  Wms.  511. 

lessee   of    the    original    holder.    The  So  where  an  intestate  had  contracted 

parties  to  whom  the  interest  was  con-  for  the  purchase  of  a  tract  of  land  with 

veyed  secured  a  renewal  in  their  own  the  unexpired  term  of  a  ferry  charter 

names  and  proceeded  to  eject  the  sub-  annexed  to  it.    Shortly  after  his  death 

lessee,  by  which  the  original  holder  was  the  ferry  was  re -chartered  in  the  name 

obliged  to  make  good  the  loss  or  dam-  of  his  wife  who  was  his  administratrix, 

age  sustained  by  him.    The  case  did  Heldy  that  she  received   the  charter  as 

not  involve  a  trust,  but  the  prayer  was  a  trustee  for  the  estate  and  was  account - 

for  a  specific  performance  of  the  con-  able  for  the  rents  and  profits.  Husen  z\ 

tract  and  indemnity  against  the  claim  Wallace,  i  Rich.  Eq.  (S.  Car.)  x,  7. 

of  the  sub-lessee,  and  for  the  enforce-  And  the  principle  has  even  been   ex* 

ment  of  his  lien    for  the  unpaid  pur-  tended    to    the    case  of  a  confidential 

chase  money  upon  the  legal  interest  in  clerk  who,  pending  negotiations  by  his 

the  premises  which  the  defendants  in  employer  for  a  renewal  of  the  lease  of 

the  case  acquired  under  their  new  lease,  the  premises  occupied   by   him  for  the 

The  relief  asked  depended  on  the  same  purposes  of  his  business,  obtained  such 

principles    as    that    under    discussion,  renewal  in  his  own   name  and  that  of 

Chancellor  Walworth  thus  states  another  with  notice  of  the  facts.  Gower 

the  rule:     "The  rule  on   this  subject  is,  v.  Andrew,  59Cal.  119. 

that  if  a  person  who  has  a  particular  or  The  good-will  of  the  State  to  give  ac- 

special   interest  in    a  lease,  obtains  a  tual  settlers  the  benefit  of  their  improve- 

renewal  thereof  from  the  circumstance  ments  and  the  pre-emptive  right  to  pur- 

of  his  being  in  possession  as  tenant,  or  chase  the  lands  upon  which  they  have 

from  having  such  particular  interest,  settled  is  a  fair  subject  of  contract,  and 

the  renewed   lease  is,  in  equity,  con-  such  contracts  are  governed    by   the 

sidered  as  a  mere  continuance  of  the  same  principles  as  contracts  respecting 

original  lease,  subject  to  the  additional  the  good-will  of  the  renewal  of  leases, 

charges  upon  the  renewal,  for  the  pur-  Armour  r.  Alexander,  10  Paige  (N.Y.) 

pose  of  protecting  the  equitable  rights  571. 

of  all   parties  who   had  any  interest,  A  forfeiture  of  a  lease   fraudulently 

legal  or  equitable,  in  the  old  lease."  effected  through  the  agency  of  a  third 

Mr.  Chan'cellor  Kent  said:  **If  person,  to  defeat  the  interest  of  a  mort^ 
a  mortgagee,  executor,  trustee,  tenant  gagee  by  way  of  sublease,  cannot  inure 
for  life, etc.,  who  has  a  limited  interest,  to  the  benefit  of  such  third  person;  if 
^ets  an  advantage  by  being  in  posses-  the  latter  takes  a  new  lease  he  will  be 
bion,  or  ^behind  the  back*  of  the  party  held  a  trustee  for  the  benefit  of  the  sub- 
interested  in  the  subject,  or  by  some  lessee.  Aspinwall  v.  Jones,  117  Mo. 
contrivance  in  fraud,  he  shall  not  retain  200. 

the  same   for  his  own  benefit,  but  hold  Where   A,  being  bound  in  equity  to 

it  in   trust."     Holridge  v.  Gillespie,  2  lease  land  to  B,   makes  a  lease  thereof 

Johns.  Ch.  (N.  Y.)  30,  33.  to  C,  C   will  be  decreed    the    trustee 

So  where,  during  the  existence  of  a  thereof  for  B  and  to  assign  the  lease  to 

continuing  partnership  of  undetermined  him.     Westfall  v.   Singleton,   i  Wash. 

duration,  three  or  four  copartners,  with-  ( Va.)  227. 
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chase  by  such  trustee.* 

1.  Accordingly,  where    one  of   two  dispose  of  the  land  granted  to    him. 

holders  of  a  leasehold  in  partnership  This  grant  was  rejected  by  the  board  of 

purchases  the  fee  in  his  own  name  and  land   commissioners.      W's   was    con- 

with  his  own  money,  it  enures  equally  firmed.    Held,  that  W,  upon  the  re- 

to  the  other  on  payment  by  him  of  his  jection  of  said  grant,  ceased  to  be  a 

share  of  the  purchase  money.    Laffan  trustee  for  its  owner  and  was   free  to 

V.  Naglan,  9  Cal.  662.  take  under  his  grant  the   land  covered 

So  where  an    agreement  had   been  by  both  grants.  Pico  v,  Warner  (Cal.), 

made  to  purchase  land  for  the  firm,  and  14  Pac.  Rep.  377. 

one  of  the  partners  purchased  the  said  Stimpson  gave  a  deed  of  release  of 
land  in  his  own  name,  it  was  held  to  his  interest  as  a  tenant  in  common  of 
enure  to  the  benefit  of  the  firm.    Lacy  certain  premises  to  Baker;  at  the  time 
P.Hale,  37  Pa.   St.  360;  Settembre  r.  of  this  conveyance  Whiting  was  in  pos- 
Putnam,  30  Cal.  490.  session  of  the  premises,  claiming  them 
And  where  R,  with  his  own  money,  in  his  own  right  by  virtue  of  a  purchase 
bought  certain  mining  claims,  with  the  under  a  tax  sale. '  Whiting  was  one  of 
understanding  that  he  would  transfer  the  tenants  in  common  of  the  premises 
the  same  to  a  company  of  which  he  was  and  was  the  agent  of  Stimpson  and  the 
one,  which  company  was  to  own  these  other  tenants  in  common.     It  was  held 
claims    with     other     claims,     which  that  he  ought  to  be  construed  the  holder 
were  to  be  worked   together,   it  being  of  the  legal  title  for  Stimpson  and   his 
necessary  to  so  work   them   to  secure  grantee  to  the  extent  of  their  interests, 
water  rights  to  make  the  whole   valu-  and  that  he  ought  to  be  decreed  to  con- 
able,  held  that  R,  after  securing  in  his  vey  the  legal  title  to  the  premises,  afler 
own  name  claims  which,  if  held  by  him  being  repaid  his  just  costs.     Baker  v, 
in  severalty,  would   gjreatly   injure   the  Whiting,  3  Sumn.  (U.  S.)  475. 
other  clairns  of  the  company,  might  be  .  So  where  A,  B  and  C,  having  agreed 
required  to  convey  to  the  company  on  to  purchase  land,  each  paying  a  third 
being  tendered  the   money  he  paid  for  and  to  divide  the  profits  on  a  resale,  A 
such  claims.  Coyote  Gold  Co.  v.  Ruble,  privately  arranged  with  a  person  who 
8  Oreg.  284.  had  a  lot  for  sale,  that  if  he  secured  a 
So  of  a  trustee  who  purchases  an  out-  purchaser  for  a  part  of  the  lot  at  a  fixed 
standing  title.     King   v.   Cushman,  41  price  the  seller  would  convey  to  him  a 
III.  31.  certain  other  part,  and  A  then  secured 
Or  buys  up  incumbrances  at  an   un-  B  and  C  to  make  the  purchase,  telling 
dervalue.  Matthews  xk  Dragand,  3  Des-  them  that  the  other  part  of  the  lot  had 
saus.  (S.  Car.)  25,  28.  been    sold,    and     himself    afterwards 
And   an    attorney  at  law,  who  has  received   a   conveyance  of   that    part. 
been  consulted  professionally   respect-  Held,  that  he  held  it  in  trust  for  B  and 
ing  the  title  to  lands,  cannot  afterwards  C.     Hodge  v,  Twitchell,  33  Minn.  389. 
become  the   purchaser  of  these   lands  So  where  a  co-tenant  buys  in  an  out- 
from  the  State  or  a  third  person,   and  standing  title  in  his  own  name  he  holds 
set  up   such    title  against  that  of  his  in  trust  for  his  co-tenants.     Van  Home 
client,  but  tne  same  shall  enure  to  the  v.  Fonda,  5  Johns.  Ch.  (N.  Y.)   388; 
benefit  of  his  client.  Galbraith?'.  Elder,  Mandeville  v,  Solomon,  33  Cal.  38. 
6  Watts  (Pa.)   81.      And   see   Frank's  And  a  quit  claim  deed  made  by  one 
Appeal,  59  Pa.  St.  190.  joint  owner    to  his  co-tenant,  though 
S^  where  one  of  several  co-obligors  absolute  on  its  face,  will,  if  intended  as 
obtained  by  assignment    a    note    and  a  mere  matter  of  convenience  in  making 
mortgage  by  which  they  were  mutually  conveyances  to  purchasers  of  portions 
bound,  which   note  had  been  paid  by  of  the  land,  be  treated  as  between  co- 
two  of  the  said  co-obligors,  it  was   held  tenants  as  a  conveyance  in  trust  only, 
that  he  held  the  note  and   mortgage   in  and  not  as  devesting  the  grantor  of  his 
trust  for  himself  and   his  co-obligors,  interest  in  the  land.     Beadle  v.  Beadle, 
and  that  the  said  trust  enured   to  those  2  McCrary  C.  Ct.  5S6. 
who  paid  the  joint  note.    Curry  i;.  Cur-  The  apparent  exceptions  to  the  rule 
ry(Ky),  9S.  W.  Rep.  831.  all  show  some  peculiar  circumstance* 
The  owner  of  one  of  two  conflicting  which  take  them  out  of  its  application, 
land  grants  save   to  the  owner  of  the  Mitchell   r.  Reed,  61    N.  Y.  123,  140; 
other,  one  W,  a  power  of  attorney  to  Van  Dyke  v,  Jackson,  1  E.  D.  Smith 
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XIV.  C0K8TBUCTIVS  TBV8T8 — EviDEHCE. — Constructive  trusts  may 

be  proved  by  parol  evidence.*  But  it  must  be  very  strong  and 
clear.* 

XY.  LmiTATIOHS  AKB  LagH£S. — Constructive    trusts    may    be 

barred  by  long  acquiescence.*  The  exact  length  of  time  which 
is  necessary  cannot  be  determined.*  Each  case  is  governed  by 
its  own  circumstances.* 

(N.  Y.)   140;  Museelman's  Appeal,  62  twenty  years  was  *<?/</ to  bar  the  right 

Pa.  St.  81 ;  Phillips  r.  Reeder,  18  N.J.  See  Perry  r.  Craig,  3  Mo.    360;    Furd 

Eq.  95;  Anderson  v.  Lemon,  8  N.  Y.  v,   Wilson,  6   B.  Mon.  (Ky.)  479;  El- 

336.  mendort  v.  Taj'lor,  10  Wheat.  (U.  S.) 

1.  Hoge  V.  Hoge,  i  Watts  (Pa.)  163;  152.  But  in  Donovan  v.  Driscoll,  93 
Squire's  Appeal,  70  Pa.  St.  268;  Cox  v.  Pa.  St.  509,  a  different  conclusion  was 
Ashman,  76  Ind.  210;  Collier  v.  Collier,  reached,  and  the  cesiui  was  not  barred 
xo  Ind.  32 ;  Ryan  v.  Dox,  34  N.  Y.  307;  by  a  delay  of  twenty  years. 

\Vood  V.  Robe,  96  N.  Y.  414;  s.  c,  48  So  of  twenty -seve"!!  years.  Hayes  z\ 
Am.  Rep.  640;  Peterson  v,  Grover,  20  Goode,  7  Leigh  ( Va.)  ^42. 
Me.  363;  Gilpatrick  v.  Glidden  (Me.),  So  of  thirty.  Philips  v.  Belden,  2 
16  Atl.  Rep.  464;  Campbell  v.  Dear-  Edw.  Ch.  (N.  Y.)  i;  Harrod  t'.  Fount- 
born,  109  Mass.  130;  Hall  v.  Linn,  8  leroy,  3  J.  J.  Marsh.  (Ky.)  548. 
Colo.  464;  Fishbeck  v.  Gross,  112  III.  So  of  thirty -eight.  Jrowell  v.  Mur- 
208;  Russell  V.  Southard,  12  How.  (U.  ray,  10  Paige  (N.  Y.)  256.  And  see 
S-)  139;  Ferguson  v.  Haas,  64  N.  Car.  supra^  V.,  18. 

772;  Barrell   v.   Haurick,  42    Ala.  60;  4.  No  trust  will   be  decreed  in  favor 

Judd  V,  Mosely,  30  Iowa  423.  of   an  equitable  owner  who  has  neg- 

But  this  has  been  connned  to  cases  lected  to  assert  his  right   and  enforce 

where    fraud    or    mistake    is    alleged,  the  trust  for  such  a  length  of  time  and 

Peterson  x'.  Grover,  20  Me.  363;  Miller  under  such  circumstances,  as  to  estop 

f.  Cotten,  5  Ga.  341 ;  Barrell  t;.  rlaurick,  him  from  questioning  the  legal  title  of 

42  Ala.  60.  the  other  party.     Hall   v.   Doran,    13 

And  see  cases  cited  under  sub-heads  Iowa  368.      See  Donovan  z",   Driscoll, 

Evidence,  in  notes  sufra^  under  Con-  93  Pa.  St.  509. 

STRUCTivE  Trusts.  The  principles  are  Where  an  administrator  so  mixes  the 

the  same  as  those  which  govern  evidence  trust  money  with  his  own  that  identifi- 

in   Resulting  Trusts.     Supra  ^\,y  cation  is  impossible  and  dies,  and  his 

9;  v.,  17.  estate  is  settled,  those  to  whom  it  passes 

2.  Collier  v.  Collier,  30  Ind.  32;  Peter-  cannot  be  charged  as  trustees  at  the  in- 
son  r.  Grover,  20  Me.  363;  Miller  r.  stance  of  those  whose  money  is  thus 
Cotten,  5  Ga.  341.  misused,  but  who  made  no  claim  during 

Especially  after  a  long  lapse  of  time,  the  settlement  of  the  estate.     McComas 

Collier  v.  Collier,  30  Ind.  32.     And  see  f.  Long,  85  Ind.  549. 

suproy  v.,  11;  V,  17.  5.  Cases  of  constructive   trust  being 

3.  Hall  r.  Doran,  13  Iowa  368;  Kane  purely  of  equitable  cognizance,  lapse 
T'.  Bloodgood,  7  Johns.  Ch.  (N.  Y.)  90;  of  time  is  no  absolute  bar  to  a  suit  for 
Elmendorf  T'.  Taylor,  10  Wheat.  (L'.  relief  thereon  ;  but  each  case  depends 
S.)  152;  Sherwood  r.  Sutton,  5  Mason  upon  its  own  nature  and  circumstances, 
(U.  S.)  143;  Millen  r.  Mclntyre,  6  Pet.  the  court  taking  the  statute  as  a  guide 
(U.  S.)  61 ;  Grimsley  r.  Grimsley  (Ga.)  or  suggestion,  rather  than  a  command. 
5  S.  E.  Rep.  760.  Manning  v.  Harden,  5  Sawyer  (L'.  S.) 

Mere   lapse  of  time  may  be  no  bar.  360;  Boone  r.  Chiles.   19  Pet.  (U-  S.) 

Paschall  z-.  Hinderer,  28  Ohio  St.  56S.  177;  Michoud  v.  Girod,  4  How.  (U.S.) 

Sixteen  years  has  been  held  sufficient  503,  561,  and  see  supra^  v.,  18. 

to  bar  the  "trust  where  the  cestui  knew  AnthoxltleB  of  Implied  Tmsto. — Bis- 

or  might  have  known  of  his  rights  dur-  pham*s  Principles  of  Equity  (4th  ed.); 

ing  the  whole  time.     Hite  t\  Hite,  i   B.  Story's     Equity    Jurisprudence    (13th 

Mon.  (Ky.)  177.  ed.);  Pomeroy's  Equity  Jurisprudence; 

But  where  there  was  no  such  knowl-  Adams'  Doctrine  of  Equity   (7th  Am. 

^g^i  eighteen  years  was  insufficient,  ed.);  Perrv  on  the   Law  of  Trusts  and 

Bell  V.  Webb,  2  Gill  (Md.)  163.  Trustees  (3rd  ed.);  Lewin  on  Trusts  • 

In  Norris*  Appeal,  71    Pa.  St.   106,  Hill  on  Trustees. 
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1.  Implied  Warranty — ^Definition. — An  implied  warranty  is  a  con- 
tract which  the  law  implies,  as  collateral  to,  and  arising  out  of  an 
express  one  for  the  sale  of  personal  property,  and  wherein,  by 
implication  of  law,  the  vendor  is  held  to  have  warranted  the  title 
or  quality  of  the  property  sold  at  the  time  of  sale.^ 


1.  A  warranty  is  an  express  or  an  drawn  by  a  jury;  but  they  are  the  con- 
implied  statement  of  something  which  clusionsor  inferences  of  law  pronounced 
the  party  undertakes  shall  be  part  of  by  the  court  upon  facts  admitted  or 
the  contract,  yet  collateral  to  the  express  pro%'ed  before  the  jury."  Osgood  v. 
object  of  it.  Lord  Abinger,  in  Lewis,  2  liar.  &  G.  (\Id.)  495;  s.  c,  18 
Chanter  r.  Hopkins,  4  M.  &  W.  399.  Am.  1)00.317,319. 
"  Implied  warranties  arise  bv  implied  In  case  the  facts  are  controverted  the 
operation  of  law."  .  .  .  'f  hey  "  arc  court  should  instruct  the  jury  hypo- 
not  conclusions  or  inferences  of  fact  thetically    upon    them,    stating    what 
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2.  Caveat  Emptor — ^Bnle  Defined. — ''  Let  the  purchaser  beware  "  is 
a  maxim  of  the  common  law.  In  cases  where  it  applies  there  can 
be  no  implied  warranty,  and  in  cases  where  the  law  raises  an 
implied  warranty  the  rule  of  caveat  emptor  cannot  apply.  Thero 
fore  caveat  emptor  may  be  defined  as  a  rule  of  the  common  law, 
taken  to  be  a  part  of  every  contract  for  the  sale  of  personal 
property  in  which  there  is  neither  fraud,  deceit  nor  an  implied  or 
expressed  warranty,  on  the  part  of  the  vendor ;  and  in  which  all 
conditions  precedent  have  been  complied  with  by  the  vendor,  and 
under  which  rule  the  purchaser  takes  the  risk  of  loss  by  defects 
in  the  title,  quality  or  quantity  of  the  property  sold  to  him.* 

facts,  if  proved,  constitute  an  implied  quence  of  the  contract,  notwithstanding 

warranty  as  a  matter  of  law.    Osgood  there  had  been  no  special  undertaking 

V,  Lewis,  2  Har.  &  G.  (Md.)  495;  s.  c,  in  the  matter.    3  Schouler's  P.  P.  (2nd 

18  Am.  Dec.  317,  319.  ed.),  h  328. 

But  it  has  been  said  that  the  existence  But  an  antecedent  representation  bj' 

of  an  implied  warran^  is  a  question  of  the   vendor  not  made  a  part  of   the 

intent  for  the  jury.     Beirne  v.  Dord,  5  terms  of   sale,  does   not  constitute    a 

N.  Y.  95;  s.  c,  55' Am.  Dec.  321.  warranty.     Benj.  Sales  (Bennett's  ed. 

What  is  implied  in  an  express  con-  1888),  §  610;  2  Schouler's   P.  P.  (2nd 

tract  is  as  much  a  part  of  it  as  what  is  ed.),  ^^  321,  332. 

expressed.     Bishop  on  Con.  (Enlarged  Nor    can    a    warranty,  express    or 

ed.),  §  241.  implied,  be  created  after  a  sale  is  made 

Where  there  is  a  written  contract  by  any  acts,  expressions  or  represen- 

containing    no    express    warranty,  an  tations  of  the  vendor,  unless  some  new 

implied  warranty  must  arise,  if  at  all,  consideration  be  given  for  the  warranty, 

from  the  language  used  in  the  written  Benj.  on  Sales  (Bennett's  ed.  1888),  ^ 

instrument.    "It  must  have  its  source,  611;  2  Schouler's  P.  P.  (2nd  ed.),  §  332. 

if  at  all,  in  some  language  either  of  The    warranty   must    be  upon    the 

description  or  other  character  employed  sale  and  one  of  the  terms  of  the  contract 

in  the  contract."     Ottawa  Battle  etc.  of  sale.     Hogins  v.  Plympton,  11  Pick. 

Co.    V,  Gunther,  31    Fed.    Rep.    208,  (Mass.)  97, 99. 

212.  But  a  mere  expression  of  opinion,  not 

Implied  warranties  are  created    by  intended  as  an  inducement  to  the  sale 

law,  or  spring  from  the  facts  existing  at  or  to  be  relied  upon  by  the  buyer,  does 

the  time  of  sale,  from  what  the  parties  not  constitute  a  warranty.    Tenney  xk 

did,  rather  than  from  what  they  said.  Cowles,  67  Wis.  594. 

They  are  contracts,   to    be    sure,  but  1.    "The   law  of   England  is  more 

silent  contracts;  and  certain  rules  pre-  lenient"   than   the  civil   law,   "  to    the 

vail  as  to  their  existence  or  non -exist-  vendor,   its    general     principle    being 

ence.     Bennett's    note  to    Benj.  Sales  caveat    emptor^'*     With     reference    to 

(ed.  1888),  p.  614.  quality^  the  exceptions  to  this  principle 

A  warranty  in  a  sale  of  goods  is  not  are  very  few.       Holland's   El.  Jurisp. 

one  of  the  essential  elements  of  the  (4th  ed.)  238. 

contract,  for  a  sale  is  none  the  less  "  Note,  that  by  the  civif  law  every 
complete  and  perfect  in  the  absence  of  man  is  bound  to  warrant  the  thing  he 
a  warranty.  But  it  is  a  collateral  selleth  or  conveyeth,  albeit  there  be  no 
undertaking,  forming  part  of  the  express  warranty;  but  the  common  law 
confracihy  the  agreement  of  the  parties,  bindeth  him  not  unless  there  be  a  war- 
express  or  implied.  Benj.  on  Sales  ranty  either  in  deed  or  in  law,  for 
(Bennett's  ed.  1888),  §  610;  2  Schouler's  caveat  emptor, ^^  Coke  Lit.  102  a. 
P.  P.  (2nd  ed.),  5  321;  Foster  v.  For  a  case  in  which,  because  the  facts 
Smith,  18  C.  B.  156;  Mondel  v.  Steel,  8  did  not  raise  an  implied  warranty,  it 
M.  &  W.  858;  Street  v,  Blay,  2  B.  &  was  held  that  caveat  emptor  was  the 
Ad.  456;  Chanter  v,  Hopkins,  4  M.  &  rule,  see  Lukens  v.  Freiund,  27  Kan. 
W.  399.  664;  s.  c,  41  Am.  Rep.  429,  434. 

An  implied  warranty  Is   one  which  "  The  rule  of  the  common  law    .   .  . 

the  law  deduces  as  an  inevitable  conse-  is  caveat  emptor^  which  implies  that 
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the  purchaser  must  take  care  to  examine  Bennett's  note  to  Benj.  on  Sales    (ed. 

and  ascertain  the  kind  or  quality  of  the  1888),  p.  623. 

article  he  is    purchasing,    or    provide        One  of  the  leading  cases  of  the  com- 

against  any  loss  he  may  sustain  from  mon  law  showing  with  what  harshness 

his  ignorance  of  the  kind  or  quality  of  the  maxim  caveat  emptor  was  applied, 

the  article  sold,  or  from  his  inability  to  and   how   far   it   trenched   upon  other 

examine  it  fully,  by  an  express  agree-  doctrines  of  the   law,  that  in  modern 

ment  of  warranty,  that  the  article  pur-  times  have  resumed  their  true  position, 

chased  is  of  a  particular  kind  or  quality  is  Chandelor  v.  Lopus,  2  Croke  Jac.  2; 

which  the  parties  supposed  it  to  l)e."  s.  c,  1  Sm.  Lea.  Cas.  *77. 

Wright  r.  Hart,  18  wend.(N.  Y.)  453.        In   this  case  "  the  defendant  sold  to 

The  general  rule  is  well  understood,  the   plaintiff  a  stone,  which  he  affirmed 

that  in  the  sale  of  any  article  of  mer-  to  be  a  bezoar  stone,  but  which  proved 

chandise,  a  warranty  cannot  be  implied  not  to  be  so."     It  was  held  that  no  ac- 

of  the  goodness  of  the  article,  from  the  tion  would   be   against   the  defendant, 

fact  that  a  sound  fair   price   has  been  '^  unless  he  either  knew  that  it  was  not 

paid,  or  agreed  to   be   paid  ;  and  that  a  bezoar  stone,  or  warranted  it  to  be  a 

redress  cannot  be  had,  although  the  ar-  bezoar  stone." 

tide  sold  is  not  a  salable,  merchanta-         In  the  beginning  of  his  note  to  this 

ble  article,  unless  there  be  a  warranty  case  Mr.  Shjth  says  :  "  If  the  plaintiff 

of  its  soundness   or  quality,  or  unless  in  this  case  were  to  declare  upon  a  war- 

the  vendor  has  been  guilty  of  fraud   in  ranty  of  the   stone,   he  would   at  the 

the  sale.    In  such  sales,  the  purchaser  present  day,  perhaps,  succeed,  the  rule 

can  always  protect  himself  by  demand-  of' law  being  that  ^I'^ry  affirmation   at 

ing  a  warranty  ;  if  that  be  not  required,  the  time  of  sale  of  personal  chattels  is 

and  there  be  no  fraud  on  the  part  of  the  «  warranty^  provided  it  appears   to 

vendor,  the  purchaser  buys  at  his  own  have  been  so   intended?"*     i    Sm.  Lea* 

risk;  his  judgment  Is  his  only  warran-  Cas.  *78. 

tor,  and  he  has  no  right  to  call  on  the        But   notwithstanding  the    fact    that 

vendor  for  any  damages  he  may  have  Chandelor  i'.  Lopus  is   imperfectly  re- 

wstained,  by  the  article  being  different,  ported,  2  Schouler's  P.  P. (2nd ed.),  §  347, 

or  of  an  inferior  quality  from  that  which  it  has  many  times  been  cited  as  showing 

he  expected  he    was    purchasing,  the  the  correct  application  of  the  maxim 

maxim  ofr/ii'*<i/£r»i//£>r  applies.  Wright  caveat  emptor y2in^   upon   it   the  early 

r.  Hart,  18  Wend.  (N.  Y.)  455.  New     York      cases      were      founded. 

If  upon  a    sale  there  be   neither  a  Seixas  r.  Woods,  2  Caines  (X.  Y.)  48; 

warran  tynor  deceit,  the  purchaser  pur-  s.  c,  2  Am.  Dec.  215  and    note.     Since 

chases  at  his  peril.     Kent,  J.,  in  Seix-  that  time,  however,  the  limitations  upon 

asr.  Woods,  2  Cai.  (N.  Y.)  48;  s.  c,  the  rule  of  caveat  emptor  have  become 

2  Am.  Dec.  215.  more  clearly  understood,  and  Chandelor 

The  first  and  general  rule  relating  v.  Lopus  can    no   longer  be  considered 

to  warranty  in  cases  of  sale  is,  that  the  binding  upon  the  exact  point  decided  in 

purchaser  buys  at  his  own  risk — caveat  it.     Hawkins  v.  Pcmberton,  51   N.  Y. 

/«//<?r— unless   the  seller  either  gives  198;  Dounce   v.   Dow,  64    N.   Y.411; 

an  express  warranty,  or  unless  the  law  Story  on  Sales  (Perkins*  ed.),  §   359; 

imply  a  warranty    from    the    circum-  Stone  v.  Denny,  4   Met.    (Mass.)  151, 

stances  of  the  case,  or  the  nature   of  155;  2  Schouler's  P.  P.  (2nded.),  ^  343; 

the  thing  sold,  or  unless  the  seller  be  see  also   notes  to  Chandelor  v.  Lopus, 

guiltv  of  a  fraudulent  representation  or  in   Smith's   Leading  Cases,    especially 

concealment  in  respect  to  a  material  in-  the  American   notes  in  the  last  edition, 
ducement  to  the  sale.     Story  on  Sales         "On    the   sale  of  personal   property, 

(Perkins'  ed.),  J  349;  2  Schouler  F.  P.  where  the  purchaser  inspects  for  him- 

(2nd  ed.),  ^  322.     And  see  the  following  self  the   specific  goods   to  be  sold,  and 

cases  wherein  the  rule  of  caveat  emptor  there   is   no  express  warranty,  and  the 

is  explicitly  stated.     Kingsbury  v.  Tay-  seller  is  guilty  of  no  fraud  and  is  not 

lor,  29  Me.  508;  s.  c,  50  Am.  Dec.  607.  himself  the  manufacturer  of  the  goods 

Emerson  v,  Brigham,  10  Mass.   197;  sold,  the  doctrine  of  caveat  emptor  ap- 

^.  c.,6Am.  Dec.  109  and  note;  ilight  plies,  although   the   seller  may  suppose 

^.  Bacon,  126   Mass.  10;  s.  c,  30  Am.  that  the  goods  are  bought  for  the  pur- 

^^P-  ^39;  Welch  v.  Carter,  i   Wend,  pose  to  which   the   purchaser    applies 

(N'.  Y.)  i85;s.  c,  IQ  Am.  Dec.  473.  And  them.     Hight  r.  Bacon,    126   Mass.  10; 

for  a  collections  of  cases  from  all  the  s.  c,  30  Am.  Rep.  639. 
Slates  on  the  rule  caveat  emptor,  see         Warranty  of  quality  is  generally  not 
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3.  Implied  Warranty  Excludes  Caveat  Emptor,  and  vice  versa. — The 

existence  in  a  sale  of  an  implied  warranty  excludes  the  applica- 
tion of  the  itiaxim  caveat  emptor,  and  conversely,  when  the  maxim 
is  applicable  no  implied  warranty  exists.  This  will  appear  clearly 
from  a  comparison  of  the  definitions  just  given  of  "  implied  war- 
ranty "  and  "  caveat  emptor^  It  is  evident  that  the  cases  falling 
under  one  definition  cannot  come  within  the  scope  of  the  other. 
But  in  many  cases  the  distinction  between  the  two  doctrines  is 
very  subtle,  both  as  to  the  law  and  fact.  Yet  it  is  important  and 
the  rule  of  exclusion  should  be  carefully  observed.* 

4.  Caveat  Venditor — ^Bnle  of  Soman  Law. — In  contrast  with  caveat 
emptor  stands  the  rule  of  the  civil  law  caveat  venditor.  In  terms, 
the  two  rules  are  the  antipodes  of  each  other.*     But  the  limita- 

implied  in  executed  sales  of  goods,  but  Dec.  265  and  note;   Chadsey  v.  Greene* 

in  the  absence  of  fraud  or  express  war-  24  Conn.  562;  Biggs  v,  Perkins,  75    N. 

ranty  the  rule  is  caveat  emptor,  Beirne  Car.  379;    Armstrong    v.   Buffordf,   51 

T).  Dord,  5  N.  Y.  95;  s.  c,  55  Am.  Dec.  Ala.  410;    Roseman    r.   Qanovan,  43 

321.  Cal.  no,  117. 

The  doctrine  of  caveat  emptor  is  In  the  foregoing  cases  and  authorities 
founded  upon  the  idea  that  the  pur-  it  is  deemed  that  the  correctness  of  the 
chaser  sees  what  he  buys  and  exercises  caveat  emptor^  in  the  text,  is  fully  sus- 
his own  judgment.  Where  he  has  no  tained.  It  is  true  some  of  the  authori- 
opportunity  of  exercising  this  judgment,  ties  cited — for  example  the  New  York 
i)ut  relies  upon  the  judgment  of  the  cases — seem  to  ignore  some  of  the  limi- 
party  with  whom  he  deals,  the  tendency  tations  placed  upon  the  rule  bv  the 
01'  the  modern  decisions  is  to  imply  definition;  but  it  is  believed  that  m  the 
a  warranty  of  quality.  Brantley  v.  course  of  this  article  it  will  be  seen  that 
Thomas,  22  Tex.  270;  s.  c,  73  Am.  Dec.  the  definition  is  substantially  accurate 
264  and  note.  in  what  it  includes  and  excludes  as  the 

But    the    purchaser  must  attend  to  law  stands  to-day. 

qualities  within  his  knowledge  and  ob-  To  sum  up  the  rule,  caz>eat  emptor  is 

nervation.  Brantley  v.  Thomas,  22  Tex.  strictly  applied  in  all   cases  of  the  sale 

370;  s.  c,  73  Am.  Dec.  264.  of     an    ascertained,     specific     chattel 

Caveat  emptor  is  the  rule  of  sale  in  already  existing,  and  which   the  buyer 

the  absence  of  express  warranty,  where  has  or  might  have  inspected.     Bowman 

the  vendee  has  equal   knowledge  of,  or  v.  Clemmer,  50    Ind.    10;     Barnard  v. 

equal  opportunities  to  know  the  charac-  Kellogg,  10  Wall.  (U.  S.)  383;  Benj.  on 

ter  or  quality  of  the  article   sold,  with  Sales  (Bennett's  ed.  1888),  ^  644. 

liis   vendor.      Bartlett  v.   lloppock,  34  But  beyond  this  there  are  many  limi* 

N.  Y.   118;    s.  c.  88   Am.  Dec.  428;  tations    upon    the    application  of   the 

Weimer  f.  Clement,  37  Pa.  St.  147;  S.C.,  maxim,  which  will  be  more  fully  de- 

78   Am.   Dec.  411;   Hyatt   r.  Boyle,  5  veloped  later  on,  and  are  fully  estab- 

<jill  &  J.  .(Md.)  110;  s.  c,  25  Am.  Dec.  lished    by    the    best    authorities.     See 

J276.  Benj.  on   Sales  (Bennett's  ed.  1888),  §§ 

Caveat  emptor  is  the   rule  in  sales  627,  629.  631,  636,  639,  641,  644,  645,  et 

^where  there  is  neither  fraud  nor  express  seq.     Also  Mr.  Bennett's  note,  pp.  623, 

warranty,  <i»^  the  purchaser  buys  on  630;  2  Schouler's  P.  P.  (2nd  ed.),  ^§322, 

inspection  or  with   an   opportunity  to  343,  34^,  346,  381;  Story  on  Sales,  ^  359. 

inspect.     Kohl  v.   Lindley,  39  111.  195;  1.  Whenever  the  seller  has  given  an 

s.  c,  89  Am.   Dec.  294;  Getty  v.  Roun-  express  warranty,  or  the  law  implies  a 

tree,  2  Pin.  (Wis.)  379;  2  Chand.  (Wis.)  warranty  from   the  circumstances^    or 

^8;  s.  c,  54  Am.  Dec.  138.  the  buyer  can  bring  fraud  home  to  the 

But  defects   visible  and  easy  to  dis-  party  from  whom  he  purchased,  the  doc- 

<over  will  not  prevent  the  vendee's  re-  trine  oi  caveat  emptor  fails  of  applica- 

covery  therefor    if  the  seller  has  dis-  tion.    2  Schouler's  P.  P.  (2nd  ed.),  § 

guised  them,  and  by  his  false  statements  322. 

has  induced  the  vendee  to  buy.     Hanks  2.  The    rule  of    the  civil   law,   viz., 

z'.  McKee,  2  Litt.  (Ky.)  227;  s.  c,  13  Am.  caveat    venditor ,  yi^'i    adopted    at    an 
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tions  upon  the  application  of  the  rule  caveat  emptor,  whereby  the 
the  vendor  is  held  in  most  cases  to  warrant  the  title  of  the 
property  sold  by  him,  to  the  exclusion  of  the  common  law  maxim, 

have  very  nearly  harmonized  the  results  of  the  common  and  civil 

law  in  so  far  as  the  responsibility  for  the  title  of  personal  property 

earl/  period,   and   in   reference,   as    it  in  such  a  case,  unless  the  article  sold 
would  seem,  rather    to    those    articles  was  in  such  a  situation  that  it  could  not 
which  are  of  general  and  ordinary  use,  be  seen  and  examined   by  the  parties, 
than  to  such  as  enter  extensively  into  Seixas  v.   Woods,   2   Cai.    (N.  Y.)48; 
the  commerce    of  the   country;  while  Swett  v.  Colgate,  20  Johns.  (N.  Y.)  196. 
that  of  the  common   law,  viz.,  caveat  By  the  civil  law  also,  there  was  an  im- 
emptor^  originating  in  a  commercial  age  plied  warranty  on  the  part  of  the  ven- 
and  among  highly  commercial   people,  dor  that  the  article  sold  was  not  only 
naturally  took  the  form  best  calculated  free  from  such  defects  as  would  render 
to  promote  the  freedom   of  trade.     No  it  unfit  for  the  use  for  which  it  was  pur 
doubt  the  common  law  rule  is,  upon  the  chased,  but  also  that   it  was  free   from 
whole,  wisest  and  best   adapted  to  an  defects  of  a  different  kind  which  merely 
advanced  state  of  society ;  and  yet  there  diminished   its   value   below   that  of  a 
is  a  large  class  of  cases  in  which  that  of  sound  article.     In  the  first  case  the  ven- 
the  civil  law  would   serve  to  prevent  a  dee  might  return  the  article  and  rescind 
multitude  of  frauds.     Hoe  v.  Sanborn,  the  sale  by  a  rehibitory  action   to  re- 
21  N.Y.  552;  B.C., 78  Am.  Dec.  163, 168.  cover  back  the   price;  and  in   the   last 
The  rule  of  the  civil   law  is   caveat  case  the  actio  cstitnatoria  was  given  to 
venditor,  and,  therefore,   if  the   seller  enable  him  to  recover  the  difference  in 
wishes  to  secure  himself  from   future  value  between  the  defective  article  and 
responsibility,  in  case  the   article  sold  a  sound  one  of  the   same   kind.     Voet. 
should  afterwards  be  found  to  be  differ-  Pand.  b.  21,  tit.  i,  *^§  4,  5. 
cnt  in  kind  or  quality  from  what  the        The  vendor  might,  however,  in  either 
parties  supposed  it  to  be,  he  must  take  case,  exempt   himself  from  liability  by 
care  to  provide  against  such  a  responsi-  an  express  stipulation  to  that  effect,  un- 
bility  by  a  particular  agreement  with  less  he  was  aware  of  the  defect  in  the 
the ' purchaser.     Wright    v.   Hart,    18  article  and  concealed  the   fact  from  the 
Wend.  (N.  Y.)  440,  453.  purchaser.     Poth.   Cont.   of  Sale,  No. 
The  doctrine  of  implied  warranty  is  182.     By   the  law   of  Scotland   a   pur- 
very  much  restricted   by  the  common  chaser  is  allowed  to  rescind  the  sale  for 
law,  and  in  this  it  differs  from   the  Ro-  a  defect   which  renders  the  article  unfit 
man  law,  which  implied  a  warranty  of  for  the  use  for  which  it  was  purchased ; 
title  of  soundness   and  fitness  by  the  but  the  principle  of  implied  warranty 
mere  fact' of  sale.     Proffatt's   note   to  against  minor    defects   which    merely 
Emerson  v.  Brigham,  6  Am.  Dec.  113.  diminish  the  value  of  the  article,  is  dis- 
There  is  unquestionably  a  very  ma-  allowed,  as   hurtful  to   the   interests  of 
terial  dliFerence  between   the  rules  of  commerce.     Stair.   Inst.  80,  81 ;    Erok. 
the  civil  law  upon  the  subject  of  im-  Inst.  b.  3,  tit.  3,  §  10;  Lindsay  v.  Wil- 
plied  warranties  in  sales  and  the  rules  son  in   1771;  Morris.   Diet.  Dec.  Sale, 
of  the  common  law  on  the  same   sub-  No.  68.     The  general  rules  of  the  com- 
ject;  which  last  is  the  law  of  this  State,  mon  law  are  directly  in  the  reverse  of 
By  the  civil  law,  if  there  was  error  those  of  the  civil  law;  it  being  a  settled 
either  as  to  the  substance  of  the  thing  rule  of  the  common  law,  with  perhaps 
which  was  intended  to  be  sold  or  pur-  some  few  exceptions,  that  the  vendor  is 
chased,  or  as  to   any  of  its  essential  not  bound  to  answer  for  the  quality  or 
qualities,  without  which  it  would  not  be  goodness  of  the  article  sold,  unless  he 
the  article  for  which  it  was  sold — as  if  a  expressly  warrant  it  to  be  of  a  particu- 
metal  was  sold  for  silver  bullion,  which  lar    quality,     or     to     be     sound     and 
afterwards  turned  out  to   be    gold    or  good;  or  knows  it  to  be  otherwise,  and 
brass;  or  if  candlesticks  were  sold  as  uses  some  disguise  or  art  to  deceive  the 
silver  and  they  afterwards  turned   out  purchaser,  or  represents  the  article  to 
to  be  only  plated,   there  would  be  no  be  difterent  from  what  it  in  fact  is.     2 
valid  sale.    Poth.   Obi.   No.    18;  idem,  Bl.    Com.    450;    2     Kent    Com.     479. 
on  Cont.  of  Sale,  No.  34.     But  by  the  Waring  v.  Mason,  18  Wend.   (N.  Y.) 
common  law  the  sale  would  be  binding  425,  432. 
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bought  and  sold  is  concerned.^  The  difference  between  the  two 
rules  as  to  a  warranty  of  quality  was  and  is  more  pronounced. 

By  the  one  it  is  held  that  a  sound  price  implies  a  sound  article ;  by 
the  other   no  such   implication  arises,  and   the  purchaser  must 

usually  look  to  the  quality  of  the  thing  he  buys.     In  the  one  case 

the  risk  is  upon  the  seller;  in  the  other  it  is  upon  the  buyer.* 

1.  The  civil  law  rule  about  title  can-  from  the  payment  of  a  **80und  price'* 
not  be  treated  as  strictly  a  warranty  of  for  the  article  sold.  Although  paying 
title.  It  was  in  reality  only  a  warranty  a  sound  price  may  prove  that  the  pur- 
of  peaceable  possession  and  against  chaser  was  not.  it  does  not  prove  that 
eviction.  Holland^s  El.  of  Juris.  (4th  the  vendor  was,  cognizant  of  any 
ed.)  237;  2  Schouler's  P.  P.  (2nd  ed.),  defect.  It  can,  therefore,  have  no  ten- 
§379;  Benj.  on  Sales  (Bennett's  ed.  dency  to  show  which  of  the  two  parties 
18&),  §§405-409,  642;  Story  on  Sales  ought  to  bear  the  loss.  Where,  how- 
(Perkins'  ed.),  §  367,  C,  d:  E.;  2  Bl.  ever,  the  price  paid  is  less  than  the 
Com.  451;  2  Kent's  Com.  *478:  Free-  value  of  the  article,  supposing*  it  to  be 
man*s  note  to  Scott  v.  Hix,  62  Am.  sound,  this  shows  that  the  purchaser 
Dec.  460.  But  in  effect,  as  between  was  apprised  of  the  defect  and  that  the 
private  individuals,  the  rules  of  the  civil  parties  contracted  with  reference  to  it. 
and  common  law  as  to  an  implied  war-  In  such  cases,  therefore,  no  warranty 
ranty  of  title  arising  from  the  sale  of  arises.  It  is  in  this  aspect  alone  that 
chattels  are  not  essentially  different,  the  price  paid  becomes  of  importance, 
although  the  attainment  of  the  final  But  because  the  want  of  a  "sound 
result  may  be  sustained  upon  different  price"  would  thus  prevent  a  warranty, 
grounds  under  the  one  rule,  it  has  been  illogically  inferred  that  the 
Irom  those  advanced  as  the  basis  payment  of  a  "sound  price"  was  the 
of  the  other.  Benj.  on  Sales  (Bennett's  foundation  of  the  warranty.  The 
ed.  188S),  §  410,  639.  And  so  says  Mr.  truth  is,  that  the  civil  law  raises  the 
Story,  thus:  "The  doctrine  of  the  warranty,  because  it  presumes  knowl- 
Roman  law  in  respect  to  warranty  of  edge  on  the  part  of  the  vendor;  and  the 
title,  though  different  in  terms  from  the  want  of  a  sound  price  prevents  a  war- 
common  law  was,  in  substance,  the  ranty  because  it  proves  equal  knowl- 
same."      Story  on  Sales  (Perkins'  ed.),  edge  on  the  part  of  the  vendee. 

^  367,    C.    <f    E.      But  although  the  The  theory  of  tlie  civil  and  of  the 

effect  of  the  Roman  law  was,  as  is  that  common   law,  in  respect  to  these  im- 

of  England,  to  imply   a   warranty   of  plied  warranties,   is  entirely  different, 

title  in  sales  between  private  individu-  The  civil  law  holds  that  the  warranty 

als,  where  there  are  no  circumstances  enters  into  and  forms  an  integral  part 

to  show  that  the  vendor  does  not  sell  as  of  the  contract  of  sale  itself,*  as  will  be 

owner,  yet  the  distinction  now  made  in  seen  by  referring  to   Pothier's  defini- 

the  United  States  between  a  vendor  in  tion  of  a  sale,  and  his  statement  of  the 

and  out  of  possession  was  not  recog-  obligation   of   the  vendor  to  warrant 

nized.     Story  on  Sales  (Perkins'  ed.),  against  latent  defects,  which  he  deduces 

§  367  g.  directly  from  that  definition.    The  defi- 

2.  The  civil  law  maxim  that  a  sound  nition  he  gives  seems  to  be  somewhat 
article  is  warranted  by  a  sound  price,  strained  for  the  purpose  of  embracing 
was  not  the  maxim  of  the  common  law  that  obligation.  See  Pothier  on  Con- 
and  has  not  been  adopted  by  this  court,  tracts  of  Sale,  prelim,  art.  and  pt.  2, 
If  the  buyer,  instead  of   requiring  an  ch.  i,  ^  4. 

explicit  warranty,  chooses  to  rely  on  But  the  common  law,  with,  as  I  con- 

his  own  inspection,  or  the  opinion  of  ceive,  better  logic,  derives  the  obliga- 

the  vendor,  if  mistaken  as  to  quality  he  tion  from  the  general   doctrine  which 

has  only  himself  to  blame.     Weimer  v,  holds    vendors    responsible  for    every 

Clement,  37  Pa.  St.  147;  s.  c,  78  Am.  species  of  deception.    That  this  is  the 

Dec.  411,  412;  Eagan  v.  Call,  34  Pa.  St.  true  source   of   this  warranty  at    the 

236;  s.  c,  75  Am.   Dec.  653;   Holland's  common  law  will  be  rendered  apparent 

El.  Juris.  (4th  ed.),  237.  238.  by  reference  to  three  early  cases,  two 

It  has  been  frequently,  but,  as  I  ap-  of  which  have  been  already  referred  to, 

prehend,  inaccurately,  said  that,  under  viz  :  Dale's  Case,  Cro.  Eliz.  44 ;  Fur- 

the  civil   law,  a  warranty  is  implied  nis  v.   Leicester,   Cro.  Jac.  474 ;   and 
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5.  Friueiples  of  Implied  Warranty — Hot  Exceptiona  to  Caveat 
Emptor,  etc. — In  recent  times  the  expanding  common  law  has  ver^' 
nearly  found  a  middle  ground  between  the  rules  caveat  emptor 
and  caveat  venditor ;  that  is,  it  has  placed  each  of  them  on  its 
own  true  basis  by  the  recognition  of  fundamental  legal  principles, 
intermediate  between  them,  and  pursuant  to  which  the  one  rule 
or  the  other  is  applied,  in  effect,  according  to  the  manifest  inten- 
tion of  the  parties  and  the  policy  of  the  law  in  seeking  to  pro- 
mote justice.  This  has  been  accomplished  through  the  develop- 
ment of  the  doctrines  of  implied  warranty  and  their  application 
to  cases  once  firmly  bound  within  the  harsh  limits  of  the  maxim 
caveat  emptor.  It  is  now  the  rule  that  in  certain  classes  of  cases 
the  vendor  is  held  to  warrant  the  existence  of  those  attributes  of 
title  and  quality  to  and  in  the  property  sold  of  which  he  assumes 
to  have  knowledge  or  about  which  he  alone  has  the  means  of 
knowledge,  or  concerning  which  it  is  the  policy  of  the  law  to 
charge  him  with  knowledge ;  while,  on  the  other  hand,  the  vendee 
is  still  bound  by  the  maxim  caveat  emptor  in  those  cases  where  he 
has  fair  opportunities  of  ascertaining  the  facts  about  the  title  or 
quality  of  the  property  he  buys  or  is  put  upon  notice  of  a 
possible  defect  therein.^     Out  of  the  application  of  such  princi- 

Cro6s  V.   Gardner,  Carth.  90 ;  s.  c,  1  So  in  South  Carolina  there  has  been 

Show.  68.  a  marked  tendency  to  apply  the  rule  of 

These  cases  show  by  what  gradations  the  civil  rather  than  the  conunon  law, 

a  strong  principle  of  justice  overcame  but  it  is  submitted  that  the  cases  seem- 

at    length   the  technical    rules  of  the  ing  to  maintain  this  doctrine  can  usu- 

common  law,  and  forced  the  courts,  to  ally  be  sustained   upon   the  principles 

sustain  an  action  for  a  deceit  without  now  almost  universally  invoked  as  es- 

any  averment  or  actual  proof  of  wilful  tablii>hing  implied  warranties  of  quality. 

deception.     Hoe  z\  Sanborn,  21  N.  Y.  Timrod  v.  Shoolbred,  i  Bay  (S.  Car.) 

552  ;  8.  c^  78  Am.  Dec.  163,  168.  324;  s.  c,  i  Am.  Dec.  62o;'\Vhiteficld 

In  Louisiana  the  rule  of  the  civil  law  v,  McLeod,  2  Bay  (S.  Car.)  380;  s.  c, 

both  as  to  title  and,  to  quality  prevails,  1  Am.  Dec.  650;  Houston  v.  Gilbert,  3 

it  being  there  provided:  ** There    are  Brevard  (S.  Car.)  63;  s.  c,  5  Am.  Dec. 

things  which,  although  not  essential  to  ^42;    Vanderhost    v,    MacTaggart,    i 

the  contract,  yet  are  implied  from  the  Brev.  (S.  Car.)  269;  s.  c,  2  Am.  Dec. 

nature  of  such  agreement,  if  no  stipula-  667;  Smith  v.  McCall,  i  McCord  (S. 

tion    be    made    respecting    them,    but  Car.)   220;  s.  c,   10  Am.   Dec.  666;  i 

which  the  parties  may  expressly  modify  Parsons  Con.  (5th  ed.)  584.     See  also 

or    renounce,  without  destroying    the  Bailey  f.  Nickols,  2  Root  (Conn.)  407; 

contract  or  changing  its  description;  of  s.  c,  t  Am.  Dec.  83  and  note  ;  Benj.  on 

this  nature  is  warranty,  which   is  im-  Sales  (Bennett's  ed.  1888),  pp.  623,624. 

plied  in  every  sale,  but  which  may  be  1.  This  statement  of  the   principles 

modified  or  renounced,  without  chang-  upon   which   the  doctrines  of  implied 

ing  the  character  of   the  contract  or  warranty  rest  is  believed  to  be  approxi- 

destroying  its  effect."     La.  Civil  Code,  mately  correct.     Its   purpose  is  to  lay 

art  1764.  the  foundation  for  an  accurate  apprc- 

Another  provision  of  the  same  code  hension  of  the  more  specific  develop - 
is:  "Whether  the  defect  in  the  thing  ment  of  principles  that  is  to  follow.  la 
sold  be  such  as  to  render  it  useless,  and  a  general  way  it  is  fully  supported  by 
altogether  unsuited  to  its  purpose,  or  authority.  "The  tendency  of  all  the 
whether  it  be  such  as  merely  to  dimin-  modern  cases  on  warranty  is  to  enlarge 
ish  the  value,  the  buyer  may  limit  his  the  responsibility  of  the  seller,  to  con- 
demand  to  the  reduction  of  the  price.''  strue  every  aflfirmation  by  him  to  be  a. 
La.  Civil  Code,  art.  2541.  See  also  i  warranty,  and  frequently  to  imply  a 
Parsons  on  Con.  (5th  ed.)  5S4.  warranty   on   his  part   from   acts   and 
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circumstances,  wherever  they  were  re-  order,  describing  what  should  be  sup- 
lied  upon  by  the  buyer.  The  maxim  plied  him,  and  detailing  its  character  at 
of  cwveai  emptor  seems  gradually  to  be  pleasure;  and  the  seller  was  to  furnish 
restricted  in  its  operation,  and  limited  something  of  corres]>onding  description, 
in  its  domain,  and  beset  with  the  clr-  The  seller^s  judgment  being  necessarily 
cumvallations  of  the  modern  doctrine  relied  upon,  and  the  description  given 
of  implied  warranty,  until  it  can  no  by  the  buyer  being  a  rule  of  guidance, 
longer  claim  the  empire  over  the  law  of  the  seller  was  bound  to  supply  what  in 
sales,  and  is  but  a  shadow  of  itself."  truth  ans>^ered  that  description,  and 
Story  on  Sales  (Perkins*  ed.)i  i  359-  was  so  salable  in  the  market;  the  nature 
The  preceding  review  of  cases  under  of  the  contract  called  for  so  much, 
the  law  of  warranty  tends  to  show  that  But  here  the  seller's  duty  terminated; 
the  implied  warranty,  properly  so  for  caveat  emptor  would  throw  upon 
called,  of  sales,  concerns  itself  chiefly  the  buyer  all  additional  risks  as  to 
with  quality;  while  matters  of  kind  quality  and  the  inherent  fitness  of  such 
and  quantity,  as  fulfilling  a  buyer's  de-  a  thing  for  his  own  unexplained  pur- 
scription,  are  brought  rather  within  the  poses;  the  doctrine  further  suggesting, 
rule  of  conditions  precedent.  Leaving  that  so  soon  as  the  buyer  had  an  oppor- 
out  questions  of  title,  the  judicial  con-  tunity  of  inspecting  the  article,  and 
fusion  appears  to  have  chiefly  arisen  ascertaining  its  fair  compliance  with  his 
in  staying  the  disastrous  consequences  description,  he  was  bound  to  examine 
which  attend  a  conventional  caveat  and  reject  for  cause,  or  be  forever  held 
emptor — a  rule  which  was  obviously  to  his  bargain  as  ad  idem  with  the 
designed  by  the  fathers  of  the  common  seller  in  all  respects.  So  when,  at  a 
law,  not  to  trick  the  buyer  out  of  the  much  later  stage,  merchants  took  up 
subject-matter  he  had  bargained  for,  the  practice  of  dealing  in  specific  com- 
but  to  throw  him  upon  the  exercise  of  modities  by  bargaining  over  a  represen- 
his  own  mental  faculties  in  ascertain-  tatlve  sample,  caveat  emptor  still 
ing  its  true  qualities;  not  to  give  sellers  prevailing,  the  bulk  furnished  should 
as  a  class  an  undue  advantage,  but  to  correspond  with  the  sample,  to  be  sure; 
make  them  purchase  with  their  wits  but  of  its  intrinsic  qualities  the  buyer 
about  them.  Caveat  emptor  only  was  to  judge  by  testing  the  sample,  and 
goaded  the  buyer  in  case  he  had  mis-  using  all  the  precautions  in  his  power, 
used  his  own  opportunities  of  inspec-  Imfnied  warranty  of  quality  appears  to 
tion;  where  he  had  imprudently  trusted  be,  therefore,  a  doctrine  by  no  means 
to  good  luck  or  the  seller's  scruples,  at  variance  with  the  policy  of  caveat 
Did  the  minds  of  both  parties  meet  emptor;  it  is  rather  the  reasonable 
upon  a  specific  thing,  such  as  a  horse,  adaptation  ofthat  policy  to  emergencies; 
a  sack  of  flour,  a  piece  of  cloth,  or  an  for  still,  as  before,  the  subject-matter 
article  of  furniture?  For,  in  the  olden  delivered  by  the  seller  must  be  essen- 
time,  most  chattels  bargained  for  and  tiallythtit  bargained  for;  while  upon  the 
sold  were  of  this  simple  character,  buyer  is  ever  cast  the  responsibility  of 
visible  and  tangible.  Then  the  buyer  taking  heed,  to  the  extent  of  his 
could  not  exonerate  himself  from  blame  opportunity,  that  the  thing  which  he 
if  the  seller  had  given  him  a  chance  to  means  to  purchase  is  worth  all  he  agrees 
handle,  examine,  poise,  talk  over  such  to  pay  for  it.  It  is  only  where  the 
attributes  as  he  thought  fit,  and  ask  for  circumstances  of  the  transaction  are 
an  express  warranty  to  cover  every  such  that  the  buyer  cannot  be  supposed 
doubtful  point;  the  seller  transferred  capable  of  making  an  intelligent  inspec- 
ownership  in  the  specific  thing,  and  that  tion  of  the  thing  at  all,and  discriminating 
was  enough.  as  to  its  true  qualities  for  himself,  but 
But  if  the  circumstances  were  such  must,  instead,  trust  to  the  superior 
that  the  buyer's  opportunity  of  inspect-  discretion  and  opportunities  of  the  seller 
ing  its  qualities  must  necessarily  have  (the  seller's  vocation  here  importing 
been  deferred,  if,  for  instance,  something  peculiar  skill  or  expert  knowledge  in 
had  to  be  made  to  order,  or  an  article  supplying  the  thing  wanted),  or  where 
had  to  be  procured  from  a  distant  the  seller  seeks  to  defraud,  that  the 
market,  the  situation  was  quite  difterent.  latest  cases  seem  to  depart  from  the  old 
In  such  a  case  the  precise  subject  rule  of  caveat  emptor;  and  this,  after 
matter  which  should  eventually  fill  the  all,  in  order  to  give  the  particular 
contract  was  not  where  both  could  transaction  its  just  import,  consistently 
judge  of  it,  not  always  even  in  existence;  with  maintaining  the  general  maxim, 
and    the   buyer  could    only  leave    his  2  Schouler'b  P.  P.  (2nd  ed.),  4  381. 
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s  these  spring  the  entire  doctrine  of  warranties  by  implica- 

f  law.     But  from  this  it  must  not  be  inferred  that  implied 

nties  are  mere  exceptions  to  the  rule  caveat  ^emptor,  much 

<D  that  of  caveat  venditor.     It  is  common  to  treat  them  as  mere 

• 

-».  Siy  not  be  possible  to  reconcile  all  from  the  vendor's  conduct  at  the  time 
fK  ecisions    upon     the    subject     of  of  sale,  tantamount  to  an  affirmation  of 
?'«d    warranties  upon   the  sale    of  title,  there  iff  no  reason  why  it  may  not 
-    but  if  we  keep  steadily  in  view  be  inferred  from  the  mere  fact  of"  sale, 
r — inciple  which  lies  at  the  basis  of  especially  where  the  vendor  is  in  pos- 
er h  cases,  we  shall  6nd  that  much  session,  unless  the  sale  is  made  under 
s     apparent  conflict  will  disappear,  such  circumstances  as  to  negative  the 
universal  doctrine,  founded  upon  idea  of  a  warranty/*     Freeman's  note  to 
sB^inest  principles  of  natural  justice,  Scott  r.  Uix,  62  Am.  Dec.  462. 
*>-henever  the  article  sold  has  some  And  in  an  Illinois  case,  after  stating 
defect   which   is   known   to   the  cax^eat  emptor  to  be  the  general  rule, 
but  not  to  the   purchaser,   the  the  court  proceeds:     "Yet,  like  most 
-  is  liable  for  this  defect,  if  he  general  rules,  it  also  has  its  exceptions, 
D  disclose  his  knowledge  on  the  as  in  the  case  of  goods*  sold  by  sample; 
I  at  the  time  of  sale.     In  all  such  there  the  law  implies  a  warranty  that 
where    the    knowledge    of    the  the  bulk  is  of  a  quality  as  good  as  the 
r  is  proved  by  direct  evidence,  his  sample;  and  in  executory  contracts  for 
sibility  rests  upon  the  ground  of  the  sale  of  personal  property,  the  law 
But  there  are  cases  in  which  implies,  as  a  part  of  the  contract,  in  the 
-obability  of  knowledge  on   the  absence  of  any  express  stipulation  to 
f  the  vendor  is  so  strong  that  the  that  effect,  that  the  property  shall  be  of 
will  presume  its  existence  without  a  fair,  merchantable  quality  and  con- 
and  in  these  cases,  the  vendor  is  dition,  and  fit  for  the  uses  for  which  it 
responsible     upon     an     implied  is  purchased.     And  the  rule  is  the  same 
city.    The  only  difference  between  where   the  purchase   is  made  without 
:wo  classes  of'^cases  is,  that  in  one  sample,  or  without  an  opportunity  for 
~~  tenter  is  actually  proved,  in  the  inspection.     In  such  cases  it  would  be 
3»t  is  presumed.  unjust  to  say,  let  the  buyer  take  care, 
^=^"  obvious  that  the  vendor  of  goods  when  he  has  no  opportunity  of  looking 
^      be  \ery  likely  to  know  whether  at  the  article.     If,  however,  there  is  no 
^-'^*.  a  title  to  the  goods  he  sells.     He  fraud,    and    he    takes    the    article    on 
«^^=s    the   source   from   which     such  inspection,  or  with   an  opportunitv  to 
MS  obtained,  and  has,  therefore,  inspect  it,  he  has  no  right  to  complain, 
of  judging  of  its  validity,  which  The  maxim  of  caveat  emptor  is  then 
''•irchaser  cannot  be  supposed    to  properly  applicable  to  him."     Kohl   v. 
Hence  it  is  the  doctrine,  both  of  Lindley,  39  III.  195;  s.  c,  89  Am.  Dec. 
^=^   tvil   and   the   common    law,  that  294,  300. 

vendor  impliedly  warrants  that  The  common  law  applies  the  maxim 

^*^s  title  to  what  he  assumes  to  sell,  caveat  venditor  and  not  that  of  caveat 

^^"•.  Sanborn,  21   N.  Y.  552;  s.  c,  78  emptor  to  merchandise  sold  to  arrive, 

^^  )ec.  163,  165.  which  the  vendor  has  not  on  hand  and 

^         in  commenting  upon  the  opinion  which    neither   party  can  inspect.      It 

^^^ron    Parke  in  Morley  v.  Atten-  would   he  contrary  to  sound   morality 

^h,    3     Exch.    500,   the    learned  and   public   policy  to  enforce  the  doc- 

■~     of  the  Am.  Decisions  says:  trine  of  caveat  emptor  and  compel  the 

"•-It  admitting  all  that  is  said  in  the  purchaser    to    pay   for    goods    of    an 

"^n  to  be   directly  and    po«<itivcly  unmerchantable  quality  in  such  a  case, 

"•cated,  it  does   not   militate   very  Newberry  t».   Wall,  35*  N.  Y.  Sup.  Ct. 

s^ly  against  the  doctrine  of  implied  106;  1  Parsons  on  Con.  (5th  ed.)  583. 

•-ntyof  title.     The  rule  of  caveat  After    showing    that    much    of   the 

•^  r,  with  the  exceptions  stated  by  original  strictness  of  the  common  law 

Earned  baron,  is  shorn  of  most  of  in  the  application  of  the  maxim  caveat 

laming  and  menace  to  purchasers  emptor  grew  out  of  the  old  form  of  de- 

Tespccts  to  defects  in  title.     If  a  daring  in  tort  upon  a  warranty,  and 

-  ^^^^^^  -^nty    of    title    may    be    inferred,  that  later,  after  it  became  usual  to  dc- 

^       ^^O-ut  express  words    of    warranty,  clare  in  assumpsit^  the   rule  of  caveat 
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exceptions  to  the  common  law  rule.*  But  this  is  an  error  which 
has  led  to  much  of  the  difficulty  found  in  discriminating  between 
cases  governed  by  the  maxim  caveat  emptor  and  cases  of  implied 
warranty.*  It  shoul/J  be  avoided,  as  the  doctrines  of  implied 
warranty,  although  closely  analogous  to  those  of  the  maxim  caveat 
emptor^  are  in  reality  bottomed  upon  legal  principles  wholly  inde- 
pendent of  the  maxim.' 

Formerly,  the  rule  xavcat  emptor  was  so  applied  as  to  trench 
upon  the  domain  of  implied  warranties.  It  is  now  the  policy  of 
the  law  to  limit  the  application  of  the  maxim  to  cases  that  fall 
within  its  terms,  but  to  rigidly  apply  it  within  those  limits.*  On 
the  other  hand,  the  doctrine  of  implied  warranties  is  so  extended 

e/n/Zdr  began  to  be  limited  and  trenched  plied  war  ran  tj' that  the  article  shall  be 

upon,  Mr.  Story  says:   "Gradually,  of  fair  quality  and  merchantable;  the 

from  that  time  to  the  present  the  old  supposed   rule  that  upon  a  sale   of  a 

common  law  rule  of  caveat  emptor  has  thing  for  a  particular  purpose,  there  is 

been   losing  ground,  and   the  law  has  an  implied  warranU^  that  the  thing  shall 

been  tending  towards  the  doctrine  of  be  fit  and  suitable  for  that  purpose  ;  and 

the  Roman  law,  which  is  its  antipode —  the  like  rule  that  upon  the  sale  of  goods 

caveat  venditor — until  it  now  occupies  a  by   sample,  the  vendor  warrants  that 

middle  ground  between  the  two,  by  re-  the  goods  shall  be  equal  to  the  sample, 

quiring  the  strictest  good  faith  on  the  have  all  been  treated   as  exceptions  to 

part  of  the  seller  in   all   that  he  says  that  maxim. 

and  does,  and  throwing  on  the  buyer  The  first  of  these  rules  may,   per* 

the  responsibility  of  any  foolish  mis-  haps,  be  regarded  as  in  some  sense  an 

takes,  or  wrong  conclusions,  which  may  exception,  although  the  case  is  not  one 

result  from  his  trusting    to  his    own  to  which   the  maxim    caveat   emptor 

judgment."     Story  on  Sales  (Perkins*  could  by  possibility  be  supposed  to  ap- 

€d.),  §4  364,  365.     See  also   Benj.  on  ply.     But  the  other  two  can  hardly  be 

Sales  (ed.  18S8),  JJ  627,  639,  644,  645,  considered  as  exceptions   at  all.    "Hoe 

646,  and   Mr.  Bennett's  note,  pp.  614,  v.  Sanborn,  21  N.  Y.  552;  s.  c,  78  Am. 

623;  2  Schouler's  P.  P.   (2nd  ed.),   ^^  Dec.  163,  171. 

322,  343,  345;  X  Parsons  on  Con.  (5th  8.  The    doctrine  of   caveat  emptor^ 

^^•)  577*  however,  has  so  many  limitations  that 

1.  2  Schouler's  P.  P.  (2nd  ed.),  §§  it  must  be  read  in  the* light  of  what  are 
322,  343;  5  Wait's  Act.  and  Def.  564,  ^  sometimes  called  exceptions,  but  which 
21;  Moses  V,  Mead,  i  Den.  (N.  Y.)  are  really  independent  rules  and  prin- 
378;  s.  c,  43  Am.  Dec.  676;  Hoe  v.  ciples.  *  Bennett's  note  to  Benj.  on 
Sanborn,  21  N.  Y.  552;  s.  c,  78  Am.  Sales  (ed.  1888),  p.  623;  Benj.  on  Sales 
Dec.  163,  171.  (Bennett's    ed.    18S8),   §^  627,  639;    2 

2.  Whenever  the  vendor,  therefore,  Schouler's  P.  P.  (2nd  cd.),  §  3S1.  Note 
has  himself  manufactured  the  article  to  Bragg  r.  Morrill,  24  Am.  Rep.  102, 
sold,  or  procured  it  to  be  done  by  others  104,  where  many  cases  illustrative  of 
if  honesty  and  fair  dealing  are  ever  to  the  principles  that  govern  the  doctrine 
be  enforced  by  law,  a  warranty  should  of  implied  warranty  are  stated. 

be  implied.  The  doubts  which  have  4.  No  doubt  the  courts  have,  in  their 
been  expressed  in  one  or  two  cases  in  later  decisions,  manifested  a  strong  dis- 
this  State  upon  this  subject,  could,  I  position  to  construe  liberally,  in  favor 
think,  never  have  arisen,  if  the  courts  of  the  vendee,  the  language  used  by  the 
had  kept  steadily  in  view  the  principles  vendor  in  making  any  affirmation  as  to 
upon  which  implied  warranties- rest,  his  goods,  and  have  been  disposed  to 
This  would  also  have  prevented  the  treat  such  affirmations  as  warranties, 
confusion  which  pervades  the  early  whenever  the  language  would  reason- 
English  cases  on  the  subject  of  excep-  ably  authorize  the  inference  that  the 
tions  to  the  maxim  caveat  emptor,  vendee  so  understood  it.  Chapman  v. 
The  rule  that  upon  executory  contracts  Murch,  19  Johns.  (N.  Y.)  290;  Osgood 
for  the  delivery  of  some  indeterminate  7'.  Lewis,  2  Har.  &  G.  (Md.)  495. 
thing  at  a  future  day,  there  is  an  im-  The  case  of  the  Bczoar  stone,  in  Cro. 
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^     has  been  doubted,  for  this  reason 

:        was  suggested   by   Chief  Jus- 

[X'arker,  in  Bradford  v.  Manly, 

Ea>  «8.  X43,  that  it  would  not  be  re- 

iS.     as  law  in   this  commonwealth. 

^^o  Chancellor   Kent,  in  his 

lentaries,  vol.   2,  p.  ^79  (4th  ed.), 

^=>ns  the  soundness  of  the  decision 

3Kas  V.  Woods,  2  Cai.  (N.  Y.)  48, 

S:^ere  was  no  warranty  in  the  case. 

K=^  suggestion  is  made  by  either  of 

learned  jurists,  that  the  princi- 

^^  law  applicable  to  cases  of  mere 

rpresentation,  without  a  warranty, 

;en  erroneously  stated  in   those 

On  the  contrary.  Chancellor 

reaffirms  the  correctness  of  the 

l1  principles  stated  in    Seixas  v» 

=3,  2Cai.  (N.  Y.)48. 

^  the  application  of  the  prevail- 

^ral  views  of  the  courts,  m  con- 

the  affirmation  of  the  vendor  to 

'arranty  in   all   cases   where   the 

.ge  will  bear  that  construction,  it 

seem  that,  without  further  ex- 

1  of  the  liability  of  the   vendor, 

where  liability  should  reason - 

"fttach  to  the  party  making  such 

^ntations,    are    sufficiently    pro- 

for.      Stone  v,   Denny,  4  Met. 

~  J  *5'»  *55»  Story  on  Sales  (Per- 

«d.),   ^  359;  Barnard  v,  Kellogg, 

B»ll.  (Ut   S.)    383;    I    Parsons   on 

'  jjth  ed.)  579-5S4;  Smith  x\  Jus- 

3  Wis.  600;  Robinson  v.  Harvey, 

~     58;  Benj.  on    Sales   (Bennett's 

T),  §i  627,  628,  639,  644,  645  and 

":»p.  623-630;  Rodgers  v.  Niles,  11 

^t.  48;  6.  c,  78  Am.  Dec.  290. 

change  that  has  taken   place   In 

^cy  of  the  courts  toward   caveat 

^^  and   implied   warranty   is  well 

^ted   by  two   New   York   cases. 

an  the  case  of  Seixas  i\  Woods, 

(N.  Y.)  48,  the  maxim  was   ap- 

rith  rigor  to  a   state  of  facts  to 

it  would  now  be  held  that  it  had 

plication.     Seixas  v.   Woods,   2 

^^S.  Y.)  48;  B.  c,  2  Am.  Dec.  215. 

Jin  a  comparatively  late  New  York 

"^►eixasv.  Woods,  2  Cai.  (N.  Y.)  48, 

^{\y  5^  ^  ^*"  '^'scd  and  denied  and  in  the  courbc 

4» ^-j'^.^^^opimon  Earl,  J.,  says: 

.^       ^^.i^  ^  ^^^  ^^  Seixas  v.  Woods,  2  Cai. 

iii^'«-^^a^    -)  48,  seems  to  have  been  decided 

^  Q~-»  wr^^  upon  the  authority  of  the  case 

^  ^^      *"^^uidelor  V.  Lopus,  i  Smith's  Lea. 

^*^:^^      C  ^th  Am.  ed.)  295.     That  was  an 

^^   .^^y^    on  the  case  for  selling  peackum 

"^   ^^^       ^^'^  hrazileito;  the  former  worth 

V^^^  *  ^r  anything,  the  latter  of  considera- 

^        '^^^lue.    The  defendant    advertised 

C^      '^^ood   as  braziUtto^  showed  plain- 


tiffs the  invoice  in  which  it  was  so  de- 
scribed, and  billed  it  to  the  plaintiffs  as 
such.  The  plaintiffs  had  a  verdict  sub- 
ject to  the  opinion  of  the  court;  and  the 
court  held  that  there  was  no  express 
warranty,  and  that  the  defendant  was 
not,  therefore,  liable.  There  was  no 
intimation  in  the  opinion  delivered  that 
there  was  any  difference  between  a  war- 
ranty as  to  the  character  of  an  article 
sold  and  a  warranty  as  to  its  condition 
and  quality.  The  court  simply  held 
that  the  representations  on  the  part  of 
the  defendant  did  not  amount  to  an  ex- 
press warranty.  They  were  laying  down 
broadly  the  common  law  doctrine  of 
caveat  emptor^  and  combating  the  im- 
plied warranties  of  the  civil  law.  Hence 
great  stress  was  laid  upon  the  require- 
ment of  an  express  warranty.  The 
rule,  as  thus  laid  down,  has  been 
thoroughly  overturned  since  the  courts 
hold  that  any  positive  information  or 
representation  as  to  the  character  or 
quality  of  an  article  sold  may  constitute 
a  warranty.  The  case  has  been  much 
questioned,  and  can  no  longer  be  re- 
garded as  authority  for  the  precise  point 
decided.  2  Kent*s  Com.  (Comstock's 
cd.)  633;  Stone  v.  Denny,  4  Met.  (Mass.) 
151 ;  Iienshaw  r.  Robins, 9  Met.  (Mass.) 
83,  89;  Binnard  v.  Spring,  42  Barb.  (N. 
Y.)  470:  Hart  v.  Wright,  17  Wend.  (N. 
Y.)  267,  271;  Borrekins  x\  Bevan,  3 
Rawle  (Pa.)  37.  The  case  holds  that  a 
vendor  is  liable  upon  an  express  warranty 
of  the  character  of  the  article  sold;  and 
the  more  recent  cases  hold  that  a  posi- 
tive affinnation,  understood  and  relied 
upon  as  such  by  the  vendee,  is  an  ex- 
press warranty. 

The  case  of  Swett  v.  Colgate,  20 
Johns.  (N.  Y.)  196,  is  quite  analogous 
to  the  case  of  Seixas  f.  Woods,  2  Cai. 
(N.  Y.)  48,  and  was  decided  mainly 
upon  the  authority  of  that  case.  The 
defendant  purchased  at  auction  goods 
invoiced,  advertised  and  sold  as  barilla, 
when  in  fact  it  was  kelp^  a  much  inferior 
article.  It  came  before  the  supreme 
court  upon  a  case  containing  the  facts; 
and  the  court,  exercising  the  province 
of  a  jur>',  drew  the  inference  from  all  the 
facts  of'^the  case  that  there  was  no  war- 
ranty, laying  down,  however,  the  rule 
that'  if  there  had  been  a  warranty,  the 
vendors  wou4d  have  been  liable.  No 
intimation  is  contained  in  the  case  that 
there  is  any  difference  between  an  affir- 
mation by  the  vendor  as  to  the  charac- 
ter of  the  article  sold  and  one  as  to  its 
quality  and  condition.  Upon  the  same 
state  of  facts,  as  the  law  is  now  settled, 
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as  to  afford  a  just  protection  to  the  buyer  against  the  seller.* 
But  the  efficiency  of  the  maxim  as  a  bulwark  of  protection  to  the 
vendor  is  not  destroyed.  He  can  invoke  it  as  a  shield  but  cannot 
use  it  as  a  sword.* 

6.  Implied  Warranties  by  Agents,  etc. — One  employed  to  make 
sales  of  personal  property  for  another  as  a  general  agent  may,  by 
his  conduct  or  the  circumstances  under  which  he  makes  the  sale, 
raise  an  implied  warranty  of  title,  quality  or  quantity.  The 
ordinary  maxim  of  agency  governs  in  such  cases — "  Qui  facit  per 
alium,  facit  per  se^' — and  the  act  of  the  agent  is  the  act  of  the 
principal  in  so  far  as  the  buyer  is  concerned.®  But  ordinarily  a 
special  agent  with  limited  powers  for  the  sale  of  personal  property 
must  have  acted  within  the  scope  of  this  authority  to  raise  a 
warranty ;  for  he  does  not  usually  bind  his  principal  by  a  warranty, 

it  would  be  a  question  of  fact  for  the  Storj'  on  Sales  (Perkins*  ed.)t  k  3^i 

jury  whether  or  not  there  was  a  war-  Schouler^s  P.  P.  (2nd  ed.),  kh  343»  347? 

ranty.  348,  349,  350,  354,  358,  359,  etc.;    Benj. 

The  case  of  Seixas  v.  Woods,  2  Cai.  on  Sales  (Bennett's  ed.,    1888),  \^  627, 

(N.  Y.)  48,  and  of  Swett  v,  Colgate,  20  639,  644,  ct  seq.^  and  note  pp.  614-630; 

Johns.  (N.  Y.)  196,  have  been  frequently  Bragg  v.   Morrill,   49  Vt  45;   s.  c,    24 

cited  in  our  courts,  and  have  doubtless  Am.  Rep.  102,  and  note  reviewing  man>' 

influenced,  and  it  m«iy  be  controlled,  the  cases;  Bradford  v.  Manly,  13  Mass.  138; 

decisions  in  other  cases.    The  proposi-  s.  c,  7  Am.  Dec.   122  and   note;    Haw- 

tions  of  law   announced   in   them   are  kins  v.  Pemberton,  51  N.  Y.  198;   s.  c, 

sufficiently  correct ;  but  in  view  of  the  10  Am.  Rep.  595. 

rules  of  law,  as  now  settled  in  this  and  2.  i  Parsons  on  Con.  (5th  ed.j  5S4; 
other  States,  I  am  of  opinion  that  the  2  Schouler's  P.  P.  (2nd  ed.),  §  381.' 
law  was  not  properly  applied  to  the  3.  Undoubtedly  there  are  many  cases 
facts  appearing  in  those  cases.  Haw-  where  it  has  been  held  that  a  general 
kins  T'.  Pemberton,  51  N.  Y.  198;  s.  c,  agent  to  sell  might  warrant  quality.  A 
10  Am.  Rep.  59^,  599;  Dounce  i'.  Dow,  general  agent,  Mr.  Russell,  in  his  trea- 
64  N.  Y.  411.  It  is  worthy  of  note  that  tise  on  Factors  and  Brokers,  p.  75,  de- 
Chandelor  v.  Lopus,  i  Smith  Lea.  Cas.  fines  to  be  either,  first,  a  person  who  is 
(Sth  Am.  ed.)  295,  was  the  case  of  the  appointed  by  the  principal  to  transact 
Bezoar  Stone,  and  Earl,  J.,  in  the  all  his  business  of  a  particular  kind;  or, 
above  opinion,  confounds  it  with  an-  secondly,  an  agent  who  is  himself  en- 
other  case.  gaged  in  a  particular  trade  or  business, 

1.  That  is,  there  are  now  many  recog-  and  who  is  employed   by  his  principal 

nized  cases  of  implied  warranty   that  to  do  certain  acts  for  him  in  the  course 

are  promptly   classified   by  the  courts  of  that  trade  or  business.     Such  agen- 

and  text  writers  as  such  and  no  attempt  cies   extend,   it  is  said,  to  whatever  is 

is  made  to  apply  in  them  the  doctrine  of  fairly  included  among  the  dealings  of 

caveat  emptor.     What  those  cases  are  that  branch  of  business   in  which   the 

will  appear  in  the  progress  of  this  dis-  agent   is   employed.     But   their   scope 

cussion,  and  may  be  seen  in  the  text  arises,  not  out  of  the  instructions  given, 

books  and  decisions  of  the  courts.  but  out  of  those  implied  powers  which 

"The  law,  in  respect  to  implied  war-  the  law  confers,  even  in  spite  of  instruc- 

ranty  in  cases  of  sales,  as  it  now  stands,  tions,  because  of  which  these  are  often 

seems  to  be,  that  a  warranty  is  implied  called  implied  agencies  in  contradistinc- 

in  five  cases:    First,  that  the  seller  has  tion  from   special  agencies,  which   are 

a  valid  title ;  second,  that  the  subject-  express. 

matter  is  merchantable;   third,  that  it  Thus,  in  Howard  xk  Sheward,  L.  R., 

is  reasonably  fit  for  the  use  for  which  2  C.  P.  148,  an  agent  of  a  horse  dealer 

it  was    sold  ;  fourth,   that  it  does  not  bound  his  master  to  a  warranty  of  the 

contain   latent  defects    known   to   and  quality  of  a   horse   sold,   although  di- 

concealed  by  the  vendor;  fifth,  that  it  recteci  not  to  warrant.     Other  cases  of 

corresponds  to  the  sample,  if  a  sample  warranty  of  quality  by  a  general  agent 

be  shown.  are,   Hunter  v.  Jameson,  6  Ired.   (N. 
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Car.)  252;  Woodfprd   v.   McCIenahan,  a  particular  authority  is  confined  to  an 

9  HI.  85;  Milburn  t».  Belloni,  34  Barb,  individual  instance."     London  etc.  So- 

{N.  Y.)  607;  Nelson  v.  Cowing  et  al.^  6  ciety  v.  Haggerstown  etc.  Bank,  36  Pa. 

Hill(N.  Y.)  336;  Dixon,  J.,  in  Cooley  St.  498;   s.  c,   78   Am.   Dec.  390.     See 

V.  Perrine,  41  N.  J.  L.  330;   b.  c,  32  also  Lobdell  v.  Baker,  i  Met,  (Mass.) 

Am.Rep.  210,  217.  193;  s.  c,  35  Am.  Dec.  358;  Brady  v. 

The  definition  of  the  term  "general  Todd,  9  C.  B.,  N.  S.  145;  29  L.  J.,  C. . 

agent,"  as  above  quoted,  must  be  borne  P.  144;  Howard  v.  She  ward,  L.  R.,  a  * 

in  mind  in  applying  the  doctrine  of  the  C.  P.  148. 

text.  It  will  then  be  easy  to  harmonize        And  compare^  upon  the  doctrines  of 

many  apparently  conflicting  cases  and  the  text,  the  following:  2  Schouler*6  P. 

dicta,  and  will  make  clear  the  fact  that  P.  (2nd  ed.),  ^  324;  i  Parsons  Con.  (5th 

an  agent  with  general  power  to  s6ll  is  ed.)  60;  Benj.  on  Sales   (Bennett^s  ed. 

not  necessarily  a  general  agent.  1888),   §J  624,  625,  and   note  p.  613; 

Thus  on  the  final  hearing  of  the  case  Bishop  on  Con.  (Enlarged  ed.),  §  106^; 

above  quoted  from  !t  was  correctly  held  1  Am.  &  Eng.  Ency.  of  Law,  348,  358, 

that  "a  naked  power  to  sell  a  chattel,  tit.  Agency. 

confentd  on  a  person  not  the  general        From   the  doctrine  that    a    general 

agent  of  the  vendor,  does  not  comprise  agent  has  all   the  powers  of  his  prin- 

an  authority  to  warrant   the  quality  of  cipal   it   naturally  follows  that  persons 

the  thing  sold."     Perrine  v,  Cooley,  42  dealing  with  a  general  agent  need  not 

N.J.  L.  (13  Vroom)  623.  inquire  into  his  authority.     Williams  v. 

And  such  is  the  doctrine  of  a  very  Getty,  31  Pa.  St.  461;  s.  c,  72  Am.  Dec. 

recent  case.     Pickert  v.  Marston,  68  757. 

Wis.  465;    8.    c,    60    Am.    Rep.   876        They  may  deal  with  him  as  though 

(1887).  .  he  were  the  principal  and  by  his  acts 

The  distinction  between  general  and  his  principal  is  bound,  notwithstanding; 

special  agents  has  been  somewhat  dif-  any  secret  instructions  the  agent  may 

ferentiy  stated    as    follows:  "And    in  have  had,  if  they  were  unknown  to  the 

many  cases  the  acts  of  an  agent,  though  person  with  whom   he  dealt.    Davis  r*. 

notinconfomiity  to  his  authority,  may  Burnett,  4  Jones  L.  (N.  Car.)  71;  s.  c, 

vet  be  binding  upon  his  employer,  who  67  Am.   Dec.   263;  Lobdell  f.  Baker,  i 

if!  lefl,  in  such  cases,  to  seek  his  remedy  Met.   (Mass.)  193;    s.  c,  35  Am.  Dec. 

against  his    agent.     Whether  an  em-  357;  Towle  v,  Leavitt,  23   N.   H.  360; 

plover  be  or  be  not  bound  by  such  acts  s.  c,  55  Am.  Dec.  195  and  note;  Bryant 

as  are  not  conformable  to  the  commis-  v  Moore,  26  Me.  84;  s.  c,  45  Am.  Dec. 

sion  given  by  him,  depends  principally  96  and  note;  i  Am.  &   Eng.  Ency.  of 

upon  the  authority   being  general  or  Law  350. 

special.    By  a  general  agent  is  under-         So  in  sales  by  sample,  whether  made 
stood,  not  merely  a  person   substituted  by  an  agent  or  not,  the  law  implies,  as 
in  the  place  of  another,  for  transacting  we  shall  see  more  fully  later  on,  a  war- 
all  manner  of  business,  but  a  person  ranty  that  the  bulk  shall  be  similar  and 
whom  a  man  puts  in  his  place;  to  trans-  equal  to  the  sample,   and   consequently 
act  all  his  business  of  a  particular  kind,  it  is  clear  that  a  principal  cani^ot  escape 
*s  to  buy  and    sell   certain    kinds    of  liability  on  such  a  warranty  because  the 
Vfares,  to  negotiate  certain  contracts,  sale  was  made   for  him  by  an  agent, 
and  the  like.    An  authority  of  this  kind  whether  general  or  special.    Schuchard 
en^powers  the  agent  to  bind  his  em-  v.  Ailed,   i    Wall.  (U.  S.)  359;  Nelson 
plover  by  all  acts  within  the  scope  of  v,  Cowing,6  Hill  (N.  Y.)  336;  Andrews 
his  employment,  and  thatiK)wer  cannot  v,  Kneeiand,  6  Cow.  (N.  Y.)  354;  Ran- 
be  limited  by  any  private  order  or  re-  dall  v.  Kehlor,  60  Me.  47. 
slriction  not' known  to  the  party  deal-         It  may  also  be  said  that  lately  the  ten- 
ing  with  the  agent.     A  special  agent  is  dency  of  the  courts  seems  to  be  to  treat 
one  whom  is  employed  about  one  speci-  agents,  such  as  travelling  salesmen  with 
fie  act,  or  certain  specific  acts  only,  and  a  general    power    of   sale,   as    general 
he  does  not  bind  his  employer  unless  agents  whose  warranties  will  bind  9  prin- 
his  authority  be  strictly  pursued.  Paley  cipal    without    proof   of    express   au- 
on  Agency,  199,  et  seq.  thority  to  make  them.     Thus  in   a   late 
"Ageneralauthoritv,"  said  Lord  El-  Indiana  case  (1885)  it  is  said:    "It  is 
i-EXBORouGH,  in  Whitehead  v,  Tuckett,  next  contended  that  the  evidence  fails 
15  East  408,  "does  not  import  an  un-  to  show  that  the  salesman  had  authority 
qualified  one,  but  that  which  is  derived  to  make   the  guaranty  which  the  dc- 
^  a  multitude  of  instances;  whereas  fendants  claimed  was  made." 

10  C.  of  L.— 7  97 
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express  or  implied,  that  is  ultra  vires?-    Yet,  even  a  special  agent 

may  bind  his  principal  by  such  warranties,  either  express  or  im- 

The  inference  to  be  drawn  from  the  in  this  line  of  business,  of  the  deceased, 

arguments  of  counsel  is,  that  it  was  in-  and  that  he  had  no  special  authority  to 

cumbent  on  the  defendants  to  prove  make  representation  with  respect  to  the 

affirmatively,  either  that    express  au-  thing  to  be  sold,  nor  to  warrant  it,  and 

thority  to  that  end  had  been  conferred,  that  his  entire  delegated  power  was  em- 

or  that  such  '  sales  are  usually  attended  braced  in  a  direction  to  make  sale  of 

with  warranties.    It  may  be  said  that  the  horse  for  his  master.  In  the  supreme 

the  position  contended  for  has  the  sup-  court  the  doctrine  was  maintained,  and 

port  of  authority,  but  the   authorities  was  applied  to  these  facts,  that  a  naked 

supporting  it  are,  in   the  main,  cases  authority  to  sell   a  chattel,  conferred, 

which  involved  an  agency  to  do  a  single  under  ordinary  circumstances,  on  a  per- 

act,  as  the  sale  of  some  article  by  an  son  who  was  not  the  general  agent  of 

agent  in   whose  hands   the  particular  such  vendor,  in  the  business  to  which 

article  was  placed   for  sale.    Andrews  such  sale  appertained,  but  was  an  agent 

V,  Kneeland,  6  Cow.  (N.  Y.)  336,  354;  merely  pro  Mac  vice,  did  not  compre- 

Smith  V.  Tracy,  36  N.  Y.  79;  Cooley  v,  hend  an  authority  to  warrant  the  qual- 

Perrine,  41  N.  J.  L.  322;  Brady  t'.Todd,  ity  of  the  tiling  sold.    This  conclusion 

9  C.  B.  (N.  S.)  592.  harmonized  with  the  rule  of  law  on  this 

We  think  the  rule  generally  prevail-  subject,  as  settled  in  the  English  courts, 

ing  is,  that  an  agent  upon  whom  gen-  in   the   case  of  Brady  v,  Todd,  9  C.  B. 

eral  authority  to  sell   is  conferred   will  (N.  S.)  592,  and    it  will   be  perceived, 

be  presumed  to  have  authority  to  war-  upon  turning  to  that  case,  tliat  the  point 

rant,  unless  the  contrary  appears.    Tal-  involved  was   investigated    with    care, 

ma.<^e  v,  Bierhause,    103   Ihd.  270,  274;  and   was  decided   upon  general  prin- 

Deining  v.  Chase,  48  Vt.  382;  Murray  ciples,  with  the  concurrence  of  all  the 

V.   Brookes,  41    Iowa  45;   Boothby  v,  judges.     Mr.  Benjamin,  in   his  treatise 

Scales,  27  Wis.  635;  Flatt  t'.  Osborn,  33  on  Sales,  section  625,  says  that  *this  is 

Minn.  98.  the  most  authoritative  exposition  of  the 

1.   2  Schouler's  P.  P  (2nd  ed.)f  {  324;  present  state  of  the  law  on  this  point' 

Bishop  on  Con.  (Enlarged   ed.),  ^  1063;  I   entirely   agree  in   the  judicial   view 

Benj.  on    Sales  (Bennett's  ed.    1888),  thus  expressed,  but  I  do  not  feel  that  it 

J  625  and  note,  p.  613;  Brady  v,  Todd  is   necessary    to    explain     further    the 

9  C.  B.  (N.  S.)  592;  s.  c,  30  L.  J.,  C.  P.  grounds  of  this  conclusion,  nor  to  dis- 

223;  s.  c.  (in  substance),  Benj.  on  Sales  cuss  the  pertinent  cases,  as  this  has  been 

as  above.  done  with  so  much  clearness  and  force 

The   case    of   Brady   t\  Todd,  just  in   the  opinion   read    in    the   supreme 

cited,  is  a  leading  English  case  that  has  court,  in  this  case, 

been  directly  endorsed    in   the  United  "I  think  the  judgment  should  be  af- 

States.  firmed."     Perrine  v,  Cooley,  42  K.J. 

It  is  followed  in  the  United  States  in  L.  (13  Vroom)  623. 

similar  cases.  And  upon  a  previous  hearing  of  the 

"The   plaintiff  in  error  purchased  a  same  case,  in  the  supreme  court  of  New 

horse  of  the  defendant's   testator,  and  Jersey,  the  entire  doctrine  of  the  law 

this  action  arose  in  consequence  of  a  upon  this  question  was  reviewed  and  tlie 

claim  laid  by  the  former,  that  such  sale  same  conclusions  reached.    Cooley  v, 

was.  accompanied   by   a  warranty.     It  Perrine,  41  N.J.  L.  (12  Vroom)  332;  s. 

appeared  in   the  case,  that  the   sale  in  c,  32  Am.  Rep.  210.  To  the  same  effect 

question  was  made,  not  by  the  testator  are  other  cases.     Smith  v,  Tracy,  36  N. 

in  person,  but  by  his  servant,  in  his  be-  Y.  79;  State  f.  Fredericks, 47  N.J.  469; 

half.     It  was  de\;ided  in  the  court  below,  Herring  z».  Skaggs,  73  Ala.  446;  Dodd 

that  this  servant,  on  the  admitted  facts  r.  Farlow,  11   Allen   (Mass.)  426;  The 

of  the  case,  had  no  power  in  law  to  en-  Monte  Allegre,  9  Wheat.  (U.  S.)  6;^7; 

ter,  in   the   name  of  his  employer,  into  Schell  f .  Stephens,  50  Mo.  375. 

this  warranty,  and  the  question  now  is.  And  see,  too,  the  general  proposition 

whether  that  conclusion   was  correct,  that  the  acts  of  a  special  agent  must  be 

There  was   no  conflict  as  to  the  essen-  shown   to  be   within   his  authority  in 

tial  facts,  and  in  the  state  of  the  case  it  order  to  bind  his  principal.     Rossitert^. 

is  agreed   that  the  agent  who  acted  in  Rossiter,  8  Wend.  (N.  Y.)  494;  s.  c,  24 

this  matter  wub  not  the  general   agent.  Am.  Dec. 62  and  note;  Pursley  v.  Mor- 
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plied,  "  as  are  customary  in  the  particular  business."^  On  the 
principle  that  where  a  custom  of  warranty  exists,  or  where  the  law 
implies  one  generally,  the  buyer  is  justified  in  believing  the  agent 
of  the  seller  to  have  authority  to  make  such  warranty  or  to  be 
governed  by  the  law  or  the  custom  as  his  principal  would  be  if 

rison,  7  Ind.  356;  s.  c,  63  Am.  Dec.  ^4,  Marston,  6S  Wis.  465  ;   s.  c,  60  Am. 

and  note;  Carmichaei  v.  Buck;  xo  Rich*  Rep.  876. 

L.  (S.  Car.)  333;  8.  c,  70  Am.  Dec.  226;  The  usage  of  the  business  in  which  a 

London    etc.    Society  v.    Hagerstown  general   agent    is   employed   furnishes 

«tc.  Bank,  36  Pa.  St.  498;  s.  c,  78  Am.  the    rule    hy   which    his    authority   is 

Dec.  390;  Pickert  f.  Marston,  68  Wis.  measured.     Hence,    a    general    selling 

46c;  8.  c,  60  Am.  Rep.  876;  Kohn  7*.  agent   has   authority  to  sell  on  credit. 

Washer,  64  Tex.  131;  s.  c,  53  Am.  Rep.  and   to  warrant  the   soundness  of  the 

745.  article  sold  when  such   is   the  usage. 

1.  Bishop  on  Con.  (enlarged  ed.),  §  Metcalf,  J.,  in  Upton  x\  Suffolk  etc 

1063;  Story  on  Sales  (Perkins' ed.),  ^  Mills,  11    Cush.  (Masti.)  586;  s.  c.,  59 

350;  2  Schouler's  P.  P.  (2nd  ed.},  i  3^4;  Am.  Dec.  163,  164. 

I  Parsons  on  Con.  (5th  ed.)  60.  The  power  in  this  case  is  to  sell  and 

Warranties  are  sometimes  given  by  convey  the   negro  in   the  name  of  the 

agents    without    express    authority   to  plaintiff,  and  the  agent  must,  as  an  in- 

that  effect     In  such  cases  the  question  cident  of  the  power,  and  in  the  absence 

arises  as  to  the  power  of  an  agent,  who  of  any  prohibition,  have   the  right  to 

is  authorized  to  sell,  to  bind  his  prin-  warrant  the  soundness  of  the  slave,  as 

cipal  by  a  warranty.     The  general  rule  tkat  is  a  usual  and  ordinary  stipula- 

is,  as  to  all  contracts   including  sales,  Hon  in  suck  contracts^  and  must,  there- 

that  the  agent  is  authorized  to  do  what-  fore,  be  implied  to  effectuate  the  object 

ever  is  usual  to  carry  out  the  object  of  of   the    power.     Skinner    r.    Gunn,  9 

his  agency,  and  it  is  a  question  for  the  Port.  (Ala.)  305;  Gaines  t>.  McKinley, 

jury  to  determine  what  is  usual.     If,  in  i  Ala.  N.  S.  446;  Cocke  r.  Campbell, 

the  sale  of  the  goods  confided  to  him,  13  Ala.  286. 

\X  is  usual  in  the  market  to  give  a  war-  In  the  case  of  Skinner  t%  Gunn,  just 
ranty.the  agent  may  fi;ive  that  warranty  quoted,  the  decision  can  only  be  sup- 
in  order  to  effect  a  sale.  ported  on  the  ground  that  a  warranty 

Thus,  in  Alexander  v.  Gibson,  a  ser-  of  soundness  in  the  sale  of  slaves  was 

vant  who  was  sent  to  sell  a  horse  at  a  customary.     This   the  court  seems  to 

fair^  wnA  receive   the  price,  was  held  have  i^/c/ as  a  matter  of  judicial  knowl- 

by    Lord    EUenborough   to  be  author-  edge. 

ized   to  give  a  warranty  of  soundness.  But    a    later    Alabama    case    more 

because  **  this  is  the  common  and  usual  clearly  establishes  the  rule  on  correct 

manner  in  which  the  business  is  done."  principles  :    ''As   a    general    rule,  the 

In  Dingle  v.  Hare,  7C.B.N.  S.  145;  agent  has  power  to    do  whatever    is 

s.  c,  6  Jur.  N.  S.  670,  an  agent  selling  usual — to  enter  into  such  express  stipu- 

guano  was  held  authorized  to  warrant  lations  as  are  usual  and  customary — in 

it  to  contain  30  per  cent,  of  phosphate  effecting  such  sales.     What  stipulations 

of  best  quality,  the  jury  having  found  are  usual  and   customary  in  effecting 

as  a  fact  that  ordinarily  these  manures  such   sales  is   not  always  a  matter  of 

were  sold  with  such  a  warranty,  all  the  judicial  knowledge.     It  is  declared  in 

judges  agreeing,  and  Byles,  J.,  saying:  the   sale  of  slaves  and   horses  to  be 

**It  is  clear  law  that  an  agent  to  sell  within  the  knowledge  of  the  court  that 

has  authority  to  do  all  that  is  necessary  it  is  usual  to  give  warranties.     It  can- 

and  usual  in  the  course  of  the  business  not  be  affirmed  that  such  custom  exists 

of  selling,  and  if  it  was  usual   in  the  in  the  sale  of  all  chattels.    Generally, 

trade  for  the  seller  to  warrant,  Wilson  and  we  hold  in  a  sale  like  the  present, 

(the  agent)  had  authority  to  warrant."  *  it  is  a  question  for  the  jury  to  deter- 

Benj.  on    Sales   (Bennett's  ed.    1888),  mine  what  is  usual.*     This,  in  the  ab- 

^  624.  sence  of  express  authority  in  the  agent 

An  agent  to  sell  chattels  has  no  im-  to  warrant,  for  if  the  agent  had  such 

plied   authority  to  warrant   in  the  ab-  express  authority,  then  his  act  is  the 

sence  of  custom,  but  proof  of  a  custom  act  of  \\\s  principal.     And   in  the  ab- 

to  warrant  is  competent.     Pickert    v.  sence  of  express  authority,  the  questioa 
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dealing  in  propria  personal  And,  it  seems,  but  the  doctrine  is 
open  to  question,  that  even  though,  in  such  a  case,  the  agent  be 
expressly  forbi  !den  to  warrant,  yet  the  principal  will  be  bound  if 
the  buyer  has  no  notice  that  the  custom  is  not  to  govern  *  But 
on  the  other  hand,  where  the  custom  is  not  to  warrant,  no  war- 
ranty can  be  implied  from  the  circumstances  of  the  sale  or  the  con- 
arises,  and  it  is  one  for  the  jury,  But  a  warranty— and  so  ofarepresen- 
whether  such  warranty  is  customary  in  tation — is  one  of  the  usual  means 
the  sale  of  safes.  If  the  jury,  on  the  for  effecting  the  sale  of  a  chattel,  and, 
evidence,  find  there  was  such  custom,  when  the  owner  sells  by  an  agent,  it 
then  the  principal  is  bound,  *in  the  ab-  may  be  presumed,  in  the  absence  of  al'. 
sence  of  prohibition'  resting  on  the  proof  to  the  contrary,  that  the  agent 
assent,  and  brought  to  the  knowledge  of  has  been  clothed  with  all  the  usual 
the  purchaser,  to  the  same  extent  as  if  powers  for  accomplishing  the  proposed 
the  principal  had  himself  given  the  end.  So  long  as  the  agent  is  acting 
warranty.  On  the  other  hand,  if  there  within  the  general  scope  of  his  author- 
was  no  such  authority  given,  and  no  ity,  persons  dealing  with  him  are  con- 
such  custom  found  to  exist,  then  the  sidered  as  dealing  with  the  principal, 
principal  would  not  be  bound."  Her-  Nelson  v.  Cowing,  6  Hill  (N.  Y.)  33S. 
ring  V.  Skaggs,  62  Ala.  180;  s.  c,  34  And  see  LeRoy  v.  Beard,  8  How.  (U. 
Am.  Rep.  4,  6,  S.)  451,  467,  460;  Sanford  v.  Handy,  23 

Bound  &  Co.,  being  his  agents  to  sell  Wend.  (N.  Y.)  260. 
the  notes  without  expressed  restriction  2.  We  think  the  rule  generally  pre- 
of  their  powers,  had  authority  to  do  vailing  is,  that  an  agent  upon  whom 
any  act,  or  make  any  declaration  in  re-  general  authority  to  sell  is  conferred, 
gard  to  them,  found  necessary  to  make  will  be  presumed  to  have  authority  to 
a  sale,  and  usually  incidental  thereto,  warrant,  unless  the  contrary  appears. 
Andrews  V.  Kneeland,  6  Cow.  (N.  Y.)  Authority  to  sell  generally,  without 
35^;  Nelson  v.  Cowing,  6  Hill  (N.  Y.)  any  restrictions,  carries  with  it  prima 
336;  Sturgis  V.  N.  J.  St.  Bt.  Co.,  62  facie  authority  to  do  any  act  or  make 
N.  Y.  625.  any  declaration  in  regard  to  the  sub- 
It  is  plain  that  Goodspe^ed  would  not  ject-matter  of  the  sale  necessary  to 
have  bought  the  notes,  nor  was  it  reason-  consummate  the  contract  and  usually 
ably  to  be  expected  that  they  could  be  incident  thereto,  and,  until  the  contrary 
sold  at  all  unless  the  negotiation  was  is  made  to  appear,  it  will  be  presumed 
accompanied  with  an  assurance  that  c!.t.t  a  warranty  is  not  an  unusual  inci- 
would  be  confided  in  that  the  notes  dent  to  a  sale  by  an  agent  for  a  dealer 
were  business  paper.  It  is  within  our  in  a  commodity  or  article,  where  the 
judicial  observation  from  many  cases  thing  sold  is  not  present  and  subject  to 
before  us,  that  such  is  the  usual  accom-  the  inspection  of  the  purchaser.  Ahem 
paniment,  in  that  mart,  of  a  sale  of  v.  Goodspeed,  72  N.  Y.  108;  Sturgis  v, 
promissory  notes  having  the  guise  of  N.  J.  Steamboat  Co.,  62  N.  Y.  625; 
commercial  paper.  Bound  &  Co.  had  Nelson  v.  Cowing,  6  Hill  (N.  Y.)  336; 
power,  then,  by  their  agency,  to  give  Schuchardt  v.  Aliens,  1  Wall.  (U.  S.) 
such  assurance.  A  hern  v.  Goodspeed,  359;  Boothby  v.  Scales,  27  Wis.  626; 
72  N.  Y.  108,  114.  Opinion  by  FoL-  Howard  v.  Sheward,  L.  R.,  2C.  P.  148; 
«BSf  1.  And  see  cases  collected,  i  Deming  xk  Chase,  48  Vt.  382. 
Am.  4  Eng.  Ency.  of  Law,  358.  In  all  such  cases,  even  though  the 
1.  We  think  it  the  better  rule,  that  an  authority  of  the  agent  is  restricted  by 
agent,  employed  to  sell,  without  express  instructions  from  his  principal,  he  will 
power  to  warrant,  cannot  give  a  war-  be  bound  by  a  warranty  attending  a 
ranty  which  shall  bind  the  principal,  sale  made  by  the  agent,  unless  the  pur- 
unless  the  sale  is  one  which  is  usually  chaser  knew  of  the  restriction.  Tal- 
attended  with  warranty,  in  which  case  mage  i',  Bierhause,  103  Ind.  270,  274; 
he  may.  i  Parsons  on  Con.  (5th  ed.)  Murray  r.  Brookes,  41  Iowa  45;  Fenn 
60.  V.  Harrison,  i  T.  R.  760;  i  Parsons  on 
True,  there  is  no  direct  proof  that  Con.  (5th  ed-;  60;  2  SchoulerV  P.  P. 
David  had   authority   to  warrant  the  (2nd  ed.),  ^  324. 

nutnfis,  or  make  any  representation  con-  But  see  Cooley  v.  Perrine,  41   N.  J. 

X    their    quality    or    condition.  L.  (12  Vroom)  322^  s.  c,  32  Am.  Rep. 
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duct  of  the  specia.  agent,  which  will  be  binding  on  the  principal.^ 
And,  of  course,  no  warranty  can  be  implied  on  a  sale  by  an  agent 
where  the  law  would  not  have  implied  one  had  the  sale  been  made 
by  the  principal  in  person.*  And  neither  a  special  nor  a  general 
agent,  even  though  he  has  power  to  warrant,  can  give,  either  ex- 
pressly or  impliedly,  an  unusual  and  extraordinary  warranty 
without  express  authority  so  to  do,  for  the  law  will  not  presume 
the  existence  of  such  power  in  an  agent,  and  the  buyer  is  pre- 
sumed to  know  the  law.^ 

7.  Conditionfl  Precedent — ^Hot  Implied  Warranties. — A  condition 
precedent  in  a  contract  for  the  sale  of  personalty  is  one  that 
must  be  performed,  usually  by  the  vendor,  before  the  contract 
can  become  executed,  and  in  default  of  the  performance  of  which 
the  contract  cannot  be  enforced  by  the  party  at  fault  in  failing  to 
comply  with  such  condition.*     It  is  common  for  a  condition  pre- 

210;  Herring  t'.  Skagg8,  62  Ala.  180;  s.  4.  When  the  vendor  sells  an  article 
c,  34  Am.  Rep.  4;  which  seem  to  imply  by  a  particular  description,  it  is  a  con- 
that  a  selling  agent  expressly  pro-  dition  precedent  to  his  right  of  action, 
hibited  from  warranting  cannot  bind  that  the  thing  which  he  oners  to  deliver, 
his  principal  by  a  warranty  even  though  or  has  delivered,  should  answer  the 
a  warranty  be  customary.  It  is  sub*  description.  Lord  Abinger  pro- 
mitted,  however,  that  the  doctrine  of  tested  against  the  confusion  which 
the  text  and  the'  authorities  cited  in  its  arises  from  the  prevalent  habit  of  treat - 
support  is  the  true  one  when  applied  to  ing  such  cases  as  warranties,  saying  : 
cases  of  agency  where  the  agent  has  a  "A  good  deal  of  confusion  has  arisen 
general  power  of  sale  and  it  is  custom-  in  many  of  the  cases  upon  this  subject, 
ary  to  warrant  in  the  sale  of  such  prop-  from  the  unfortunate  use  made  of  the 
erty,  because  even  if  there  be  an  express  word  *  warranty.'  Two  things  have 
prohibition  by  the  principal  it  should  been  confounded  together.  A  war- 
not  invalidate  the  custom,  in  the  ranty  is  an  express  or  implied  state - 
absence  of  notice  to  the  pyrchaser,  ment  of  something  which  a  party  under- 
but  in  such  case  an  implied  warranty,  takes  shall  be  part  of  a  contract  and, 
in  accordance  with  the  custom,  should  though  part  of  the  contract,  collateral 
arise  even  though  an  express  warranty  to  the  express  object  of  it.  But  in 
by  the  agent  be  void,  the  principle  being  many  of  the  cases,  the  circumstance  of 
that  the  purchaser,  being  wholly  inno-  a  party  selling  a  particular  thing  by 
cent  and  without  laches,  in  relying  its  proper  description  has  been  called  a 
upon  the  custom,  should  not  suffer,  but  warranty,  and  the  breach  of  such  a 
that  the  loss  should  fall  upon  the  ven-  contract  a  breach  of  warranty;  but  it 
dor,  who,  knowing  of  the  custom,  gave  would  be  better  to  distinguish  such 
no  notice  of  his  departure  therefrom  to  cases  as  a  non-compliance  with  a  con- 
the  purchaser.  tract  which  a  party  has  engaged  to  fill ; 

1.  Bishop  on  Con.  (enlarged  ed.),  ^  as,  if  a  man  offers  to   buy  peas  of  an- 

1063;  Kohn  V.  Washer,  6a  Tex.  131;  s.  other  and  he  sends  him   beans,  he  does 

C  53  Am.  Rep.  745;   Pickert  v.  Mars-  not  perform  his  contract ;  but  that  is 

ton,  68  Wis.  465;   s.  c,  60   Am.  Rep.  not  a  warranty ;   there  is  no  warranty 

876;  Smith  f.  Tracy,  36  N.  Y.  Y.  79.  that  he  should  sell  him  peas  ;  the  con- 

3.  Thus,  an  administrator  is  not  held  tract  is  to  sell  peas,  and  if  he  sells  him 

to  a  personal  warranty  of  the  condition  anything  else  in  their  stead,  it  is  a  non- 

of  the  goods  of  his  intestate  sold  by  performance  of  it."      There  can  be  no 

him  pursuant  to  law,  and  consequently  doubt  of  the  correctness  of  the  distinc- 

an  auctioneer  selling  for  him  is   not  tion  here  pointed  out.     If  the  sale  is  of 

bound.      Blood    v,    French,     9    Gray  a   described   article,   the    tender  of  an 

(Mass.)  197.  article   answering  the  description  is  a 

S.  Upton   V.   Suffolk  Co.   Mills,    it  condition  precedent  to  the  purchaser's 

Cusb.  (Mass.)  586;  s.  c,  59  Am.  Dec.  liability,  and   if  this  condition  be  not 

163;  Palmer  f   Hatch,  46  Mo.  585.  perfornicd,  the  purchaser  is  entitled  to 
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cedent,  performance  of  which   is  due   from   the   vendor,  to  be 

treated  as  an  implied  warranty,  but  it  is  an  essentially  different 
thing,  usually  consisting  of  an  express  or  implied  agreement  on 
the  vendor's  part  that  the  property  sold  shall  be  of  a  certain 

reject  the  article,  or,  if  he  has  paid  for  it,        The  doctrine  that  on   the  sale  of  a 

to  recover  the  price  as  money  had  and  chattel  as  being  of  a  particular  kind  or 

received  for  his  use  ;  whereas,  in   case  description,  a  contract  is  implied  that 

of  warranty,  the  rules  are  very  differ-  the  article  sold  is  of  that  kind   or  de- 

ent.      Benj.   on    Sales  (Bennett^s   ed.  scription,  is  also  sustained  by  the  fol- 

1888),  %  600;  Chanter  ?*.  Hopkins,  ^  M.  lowing  English  cases:  Powell  v.  Hor- 

&  W.  399;  Shand  v.  Bowers,  2   App.  ton,  2  Bing.  N.  S.  668;  Barr  z».  Gibson, 

Cas.  4S0.  3  M.  &  W.  390;   Chanter  v,  Hopkins, 

The  old  rule  upon  this  subject  was  4  M.   &  W.  399;    Nichol  x\  Godts,   10 

well  settled,  that  upon  a  sale  of  goods,  Exch.  191 ;  Gompertz  v.  Bartlett,  2  E.  ^S: 

if  there  be  no  express  warranty  of  the  B.  849;  Azenar  t>.  Casella,  Law  Rep.  2 

quality  of  the  goods  sold,  and  no  actual  C.  P.  431,  677.  And  has  been  approved 

fraud   by    a  wilful    misrepresentation,  by  some  decisions  in  the  courts  of  this 

the    maxim     caveat    emptor    applies,  country.     Henshaw  v.  Robins,  9  Met. 

Without  going  at  large  into  the  doc-  (Mass.)  83;     Borrekins    v.    Bevan,    3 

trine  upon  this  subject,  or  attempting  Rawie  (Pa.)    23;  Osgood  7^  Lewis,  2 

to  reconcile  all  the  cases,  which  would  Harr.  &  G.   (Md.)   495;    Hawkins  x*. 

certainly  be    very  difficult,  it   may  be  Pemberton,  51  N.  Y.  198;  10  Am.  Rep. 

sufficient  to  say  that,  in  this  common-  59^. 

wealth,  the  law  has  undergone  some        The  right  to  repudiate  the  purchase 

modification,  and  it  is  now    held  that,  for  the  non-conformity  of  the  article 

without   express    warranty    or    actual  delivered  to  the  description  under  which 

fraud,  every  person  who  sells  goods  of  it  was  sold    is    universally   conceded, 

a  certain  denomination  or  description  That  right  is  founded  on   the  engage - 

undertakes,  as  part  of  his  contract,  that  ment  of  the  vendor,  by  such  descrip- 

the  thing  delivered  corresponds  to  the  tion  that  the  article  delivered  shall  cor- 

description,  and  is  in  fact  an  article  of  respond  with  the  description.    The  ob- 

the  species,  kind  and  quality  thus  ex-  ligation  rests  upon  the  contract.     Wol- 

pressed  in  the  contract  of  sale.     Hast-  cott  v.  Mount,  36  N-  J.  L.  (7  Vroom) 

ings  V,  Lovering,  2  Pick.   (Mass.)  214;  262;  s.  c,  13  Am.  Rep.  438,  442. 
Hogins  V.  Plympton,  11  Pick.  (Mass.)        So  where  the  vendor  contracted  to 

97.  deliver  ^^Manila  sugar"  and  delivered  a 

Indeed,  this  rule  seems  to   be  now  sugar  which,  in  commercial   language 

well  settled  in  England.     In  an  action  passes  for  and   is  properly  known   as 

for  a  breach  of  warranty,  a  vessel  was  "Manila  sugar,"  he  complies  with  the 

advertised  and  sold  as  a  copper  fastened  condition  precedent  in  his  contract  and 

vessel,  but  was  sold  as  she  lay  with  all  there  was  no  implied  warranty  of  the 

faults.    It  appeared  that  she  was  only  quality  or  purity  of  the  sugar  which 

partially  copper  fastened,  and  not  what  would  permit  a  recovery,  even   though 

is    known    to    the  trade  as  a    copper  the  sugar  delivered  contained  more  im- 

fastened  vessel.     It  was  held  that,  "with  purities  than  the  sugar  known  under  the 

all  faults"  must  be  understood  all  faults  name  of  "Manila  sugar"  usually  does, 

which  a  copper  fastened   vessel    may  Gossler  v.  Eagle    etc.    Refinery,   103 

have.    Shepherd    v,  Kain,    5  Bam.   &  Mass.  3^1. 

Aid.  240.      Shaw,  C.  J.,  in  Winsor  v.        And  m  Josling  v.  King  the  vendor 

Lombard,  18  Pick.  (Mass.)  57,  59,  60.  was  held  bound,  as  on  a  condition  pre- 

Where  the  vendee  gave  the  vendors,  cedent,    to    deliver    "oxalic    acid,    al- 

manufacturers  of  safes,  a  written  order  though  he  had  exhibited  the  bulk  of  the 

for  a   "  No.  4  safe,  with  a  combination  article  sold  to  the  buyer,  and  written  to 

lock,"    and   the  vendors    sent    a    safe  him    that   he  would    not    warrant   its 

answerable  to  the  order,  it  was    held  strength  in  order  to  "avoid  any  unpleas- 

that  they  had  complied  with  the  con-  ant  differences,"  and   suggested  to  him 

ditions  precedent,  and   that  there  was  to    make    a    fresh    examination  if   he 

no  implied  warranty  as  to  the  merits  or  thought   proper.    Josling  v.   King,    13 

usableness  of  the  lock.      Tilton  Safe  C.   B.   (N.   S.)   447;    32   L.  J.,  £.  P. 

Co.  v.  Tisdale,  48  Vt.  83.  94. 

102 


CondiUont Precedent.        IMPLIED    (F./A'/?^'^xV7'y'.  HotlmpUedWarroiitlea. 

described  kind  or  species.*  The  confounding  of  conditions  pre- 
cedent with  implied  warranties  has  produced  much  apparent  con- 
flict of  decisions  in  the  courts,  and  only  arigid  separation  of  the 
two  can  assure  harmony  in  the  application  of  the  principles  of 
implied  warranty.     When  they  are  confused,  confusion  arises  in 


If  the  specific  existing  chattel,  how-  not  barilla,  but  kelp.     Before  the  sale 

ever,  is  sold   by  description  and  does  they  inspected  and  examined  it,  and  a 

not  correspond  with   that  description,  sample  was  exhibited   at   the  time  of 

the  vendor  fails  to  complv*,  not  with  a  sale.    Goodhue  &  Co.  knew  it  was  an 

warranty  or  collateral  agreement,  but  article  of  bad  quality,  hutdid  not  know 

with  the  contract  itself,  by  breach  of  a  that  it  was  other  than  barilla.      .     .     . 

condition     precedent.     Bcnj.  on    Sales  Kelp  is  a  substance  greatly  resemMirr 

(Bennett's  ed.,  1888),   ^  645.    The  de-  barilla,   and  from  which  it  is  not  easily 

livery  of  property  corresponding  with  distinguishable.'*     There  w;is   no  fnu"! 

the  contract  is  a  condition  precedent  to  and  the  vendors  were  probably  deceived 

the  vestinir  of  title  in  the  vendee.     The  themselves. 


parties  understand  that  the  vendee  is 
not  bound  to  accept  the  property  ten- 
dered, except  upon  this  condition.  Reed 
I-.  Randall,  J9  N.  Y.  358;  s.  c,  86  Am. 
Dec.  305,  30S. 

Where  a  vendee  ordered  *'xx  pipe 
iron"  and  such  iron  was  forwarded  by 
the   vendor   and    accepted    and   partly 


On  this  state  of  facts  it  was  held  that 
there  was  no  implied  ivarranty  and 
the  re  fort  that  the  rule  cuvtul  emptor 
should  govern.  Swett  r.  Colgtttc,  20 
Johns.  (N.  Y.)  196;  P.  c,  11  Am.  Dee. 
^66.  To  the  same  effect  is  another  early 
case  in  New  York.  Setxas  v.  Woods, 
2  Cai.  48;   s.  e.,  2  Am.   Dec.  215.  And 


used  by  the  vendee  before  he  found  the     both   re^t  upon  Chandelor   r».  Lopus  2 


quality  of  the  iron  inferior  to  and  dif- 
ferent'from  that  in  iron  of  the  same  de 
scription  which  he  had  before  used,  it 
was  held  that  the  vendor  had  complied 
with  his  contract  and  that,  in  the  ab- 
sence of  fraud,   there  was  no   implied 


Cr.  Rep.  4;  s.  c,  i  Sm.  Lea.  Cas.  2-^^. 
All  of  these  cases  are,  however, 
wrongly  decided,  because  in  eac!'  of 
them  the  agreement  constituted  a  coiuH- 
tion  precedent  and  amounted  to  an  ex- 
press warranty  that  the  goods  were  of 


warranty   of   quality  upon   which    the     such  kind  or  species.     Hence,  upon  this 
vendee  could  recover,  the  vendor  being    point,    the   correctness   of  these    New 


a  dealer  in,  but  not  a  manufacturer  of 
such  iron.  Dounce  x*.  Dow,  64  N.  Y. 
411.  And  see  generally  upon  the  sub- 
ject of  conditions  precedent:  2  Schou- 
ler's  P.  P.  (2nd  ed.),  M  344'  Z$^^  352, 
353;  Story  on  Sales  (Perkin's  ed«J,  ^§ 
247,  251,  252;  Benj.  on  Sales  (Bennett's 
ed.),  ^J  564,  565,  566,  600-609  a.  And 
sec  Mr.  Bennett's  notes,  pp.  551,  619. 
1.  Swett    V.  Colgate,  an  early  New 


York  decisions  has  been  denied,  iind  in 
New  York  they  have  been  overruled. 
Hawkins  v.  Pemberton,  51  N.  Y.  U)A\ 
s.  c,  10  Am.  Rep.  595;  White  t».  Miller, 
71  N.  Y.  118;  s.  c.,  27  Am.  Rep.  13; 
Dounce  r.  Dow,  64  N.  Y.  411,  415.  See 
also  Benj.  on  Sales  ( Bennett's  ed.,  1888), 
J^  564, 600,  and  note,  p.  619. 

Later  on  this  doctrine  will  be  more 
fully  considered  in  treating  of  implied 


York  case,  well  illustrates  the  results  of  warranties  of  identity  of  kind  or  species, 

confusing  a  condition   precedent  with  It  is  here  sufficient  to  cite  a  few  authori- 

an  implied  warranty  and  the  doctrines  of  ties  to  the  proposition  that  a  condition 

the  rule  caveat  emptor.    In  that  case,  precedent  is  essentially  different  from 


''the  defendants  purchased,  at  auction, 
the  goods  in  question  invoiced  as  baril- 
la, and  advertised  and  sold  as  such; 
but  there  was  no  warranty  nor  any  con- 
cealment on  the  part  of  the  vendors. 
The  goods  were  consigned  by  certain 
merchants  in  England  to  the  plaintiffs 
who  sent  them  to  Messrs.  Goodhue  & 
Co.,  at   New  York,  to   be    sold;    they 


an  implied  warranty  of  quality,  usually 
being  an  express  or  implied  agreement 
that  an  article  sold  is  or  shall  be  of  a 
particular  kind  or  species.  Borrekins 
V.  Bevan,  3  Rawle  (Pa.)  23;  s.  c,  23 
Am.  Dec.  1^5;  Fraley  t*.  Bispham,  10  Pa. 
St.  320;  s.  e.,  51  Am.  Dec.  486;  Dounce 
T'.  Dow,  64  N.  Y.  411;  Hawkins  t-. 
Pemberton.  51  N..Y.  198;  s.  c.,  10  Am. 


xi'ere  described  as  barilla  in   the  hi II  of  Rep.    595;   White   v.    Miller,  71   N.  Y. 

parcels,   and   sold  to    the    defendants.  Tib;    s.  c.,   27    Am.    Rep.    13;   Flint  f. 

At>er  the  purchase  the  defendants  dis-  Lvon,  4  Cal.  17:  Webber  t*.  Davis.  44 

covered  that  the  article  purchased  was  >fe.  147;  Wolcott  v.  Mount,  38  N.J.  L. 
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the  application  of  the  maxim  caveat  eviptory  The  distinction  be- 
tween an  implied  warranty  and  a  condition  precedent  may  be 
seen  in  the  fact  that  a  condition  precedent  relates  to  the  kind  of 
thing  sold  and  an  implied  warranty  usually  to  the  quality  of  that 
kind  of  thing.  Hence  an  implied  warranty  and  a  condition  pre- 
cedent may  both  exist  in  a  sale  of  personalty.*  But  when  a 
condition  precedent  has  been  complied  with  and  there  is  no  im- 
plied warranty  the  rule  is  caveat  emptor? 

8.  Executory  and  Executed  ContractB — How  Affect  Implied  War- 
ranty. — "  A  contract  is  executory  when  the  thing  agreed  has  not 
been  done/'*  **  It  is  executed  when  the  thing  has  been  done."* 
Consequently  a  sale  of  personalty  is  executory  until  the  property 
in  the  thing  sold  has  vested  in  the  buyer.*  And  it  is  executed 
where  the  right  of  property  has  passed  to  him.'  When  the  right 
to  property  has  vested,  and  when  it  has  not,  is  often  a  disputed 
question  of  much  difficulty.®  And  sometimes  a  contract  remains 
executory  after  the  delivery  of  the  thing,  agreed  to  be  purchased, 
to  the  buyer  because  of  a  failure  on  the  seller's  part  to  comply 

496;  s.  c,  20  Am.  Rep.  428;  Josling  r.  5.  Bishop  on  Con.  (ed.  1887),  ^^  624 
King,  13  C.  B.  (N.  S.)  447;  i^i  L.  J.,  C.  636.  Benj.  on  Sales  (Bennett's  ed. 
P.  94.  1888),  §§  308-312.  A  contract  executed 
1.  Fraud,  condition,  representation  is  one  in  which  the  object  of  the  con- 
:nd  warranty  are  subjects  constantly  tract  is  performed.  Fletcher  r.  Peck,  6 
r.iingled  in  legal  discourse;  rules  over-  Cranch  (I'.  S.)  87,  136;  Frazer  v. 
lap;  and  as  between  implied  conditions  Robinson, 42  Miss.  I2i;  Robison  T'.Robi- 
and  implied  warranties  thecourts  are  at  son,  44  Ala.  227;  Beller  :•.  Block,  19 
decided  variance.  2  Schouler's  P.  P.  Ark.  566.  See  also  3  Am.  &  Eng.  Encv. 
(2nd  ed.),  §  320;  Story  on  Sales  (Per-  of  Law,  tit.  Contracts.  824,  825,  ^^'3 
kins'  ed.),  §§349,364,36^;  Benjamin  on  &  4;  Story  on  Sales  (Perkins'  ed.),  §§ 
Sales  (Bennett's  ed.,  18^8),  §644.    And  231,  232. 

see  the  preceding  note  for  some  cases  6.  Holland's  El.  of  Jurisp.(4thed.)2 10; 

showing  erroneous  decisions  made  be-  Benj.  on  Sales  (Bennett's  ed,  1888),  § 

cause  of  a  confusion  of  condition  prece-  308;  Story  on   Sales  (Perkins*  ed.),  §§ 

dent  with  implied  warranties.  296,  299,  300,  315.     It  is  conceived  that 


sler  V.  Eagle  Sugar  Refinery,  103  Mass.  recover  of  the  vertdee  the  market  price, 

33^334^  Swett  t'.  Shufnway,  102  Mass.  must  have  delivered  the  property  to  the 

365;  Tilton  Safe  Co.  v.  Tisdale,  48  Vt.  vendee,  or  have  done  such  acts  as  vested 

83;  Gunther  v,  Atwell,  19  Md.  157.  the  title  in  the  vendee,  or  would  have 

3.  Benj.  on  Sales  (Bennett's  ed!  1888),  vested  the  title  in  him,  if  he  had  con- 
§§  646,  647;  Barr  v.  Gibson,  3  Me.  &  sented  to  accept  it.  Pittsburgh  etc.  R.  Co. 
W.  390.  ;;..  Heck,  50  Ind.  303;  s.  c,  19  Am.  Rep. 

4.  Bishop  on  Con.  (ed.  1887),  §§  624,  713. 

636.     A  contract  is  a  compact  between         7.  That  is,  it  is  executed   upon  the 

two  or  more  parties,  and  is  either  execu-  vendor's  part  although  it  may  still  re- 

tory  or  executed.     An  executory  con-  main  in  a  certain  sense  executory  upon 

tract  is  one  in  which  a  party  binds  him-  the  part  of  the  vendee.    Story  on  Sales, 

self  to  do,  or  not    to  do,  a  particular.  §§  231,  232. 

thing.     Fletcher  v.  Peck,  6  Cranch  (U.        8.  Into  the  dispute  we  need  not  enter 

^•)   87,   1363.  See   also  3  Am.  &  Eng.  here,  as  it  is  not  essential  to  this  discus* 

Ency.  ot  Law,  tit.  Contracts,  824,  825,  sion.     Regarding  it  see  Benj.  on  Sales 

§§  3,  4;  Benj.  on   Sales   (Bennett's  ed.  (Bnneett's  ed.  188S),  bk.  2,  ch.  i,  and  the 

1S88),  §§308-312;  Story  on  Sales  (Per-  subsequent  chapters  in  the  same  book 

kms'  ed.),  §  231,  232.      "  developing  the  subject  fully. 
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with  a  condition  precedent.^ 

So  it  is  said  that  the  breach  of  a  condition  precedent  may  result 

in  raising  an  implied  warranty  for  the  protection  of  the  buyer, 
even  after  the  delivery  and  acceptance  of  the  thing  sold.*  But 
frequently  such  acceptance  is  regarded  as  a  waiver  and  permits 

1.  It  does  not    follow  that  because  ered   to  defendant   in  error  either    at 

there  has  been  a  delivery  by  the  vendor,  Copia/  or  Elizabethport,  and  the  sale 

he  has  passed  the  title  to  the  vendee  so  was  completed  thereby,  the  ov\y  remedy 

as  to  change  the  nature  of  the  contract  for  the  defendant  in  error  was  b^  a  suit 

from  executory  to  executed.     Delivery  upon  the  warranty, 

does  not  necessarily  pass  title.     Story  It  did  not  appear  that  at  the  date  of 

on  Sales,  §^  395,  296, 313;  Benj.  on  Sales  the  contract  the  iron  had  been  manu- 

(Bennett*s    ed.    1888),    ^^    674,  675;  2  factured,  and    it    was    shown    by   the 

Schouler's  P.  P.  (2nd  ed.),  §{  254,264,  record    that    no    particular    iron    wah 

3S3.     Nor  does  mere  delivery  and  ac-  segregated    and    appropriated    to    the 

ceptance  always  execute  the  contract  so  contract  by  the  plaintifts  in  error  until 

as  to  relieve  the  vendor  from  the  per-  a  short  time  before  its  shipment,  in  the 

formance  of  conditions  precedent.   Thus  latter  part  of  April  and  the  early  part 

where  a  manufacturer  of  steam  boilers  of  May.     The  defendant  in  error  had 

agreed  with  a  customer  to  manufacture  no  opportunity   lo   inspect   it   until   it 

and  deliver  to  the  latter  at  a  future  time  arrived  in  Milwaukee,  and  consequently 

three  steam  boilers  to  run  the  engines  never     accepted     the    particular    iron 

in   the  customer's   rolling  mill,  it  was  appropriated    to   fill   the   contract.      It 

kcid  that  it  was  an  implied  stipulation  was   established  by  the  verdict  of  the 

in  the  contract  that  such  boilers  should  jury  that  the  iron  shipped  was  not  of 

be  free  from  all  such  defects  of  material  the   quality   required   by   the   contract, 

and    workmanship,  whether   latent    or  Under  these  circumstances  the  conten- 

otherwise,  as  would  render  them  unfit  tion    of  the  plaintiftV   in  error  is,  that 

for  the  usual  purposes  of  such  boilers  ;  the  defendant  in  error,  although  the  iron 

and  that  the  delivery  and  acceptance  of  shipped  to  him  was  not  what  he  bought, 

boilers  having  defects  of  material  and  and  could  not  be  used  in  his  business, 

workmanship  unfitting  them  for  the  use  was  bound  to  keep  it.  and  could  only 

for  which  they  were  designed  was  not  a  recover  the  difference  in  value  between 

compliance  A%'ith  the  contract  suflTicient  the  iron  for  which  he  contracted  and 

to  execute  it  and  make  the  maxim  ca-  the  iron  which  was  delivered  to  him. 

veat  emptor  applicable  ;  but  that  on  the  We  do  not  think  that  such  is  the  law. 

contrary  the  purchaser  could  maintain  When  the  subject-n^atter  of  a  sale  is  not 

an  action  to  recover  back  the  money  in  existence,  or  not  ascertained  at  the 

paid  as  the  purchase  price  of  such  boif-  time  of  a  contract,  an  undertaking  that 

ers.     Rodgers  r.  Niles,  II  Ohio  St.  48;  it   shall,  when  existing  or  ascertained 

i.  c.  78  Am.  Dec.  290.  possess  certain  qualities,  is  not  a  mere 

The  delivery  of  property  correspond-  warranty,  but  a  condition,  the  perform- 
ing with  the  contract  is  a  condition  pre-  ance  of  which  is  precedent  to  any 
cedent  to  the  vesting  of  the  title  in  the  obligation  upon  the  vendee  under  the 
vendee.  Reed  v.  Randall,  29  N.  Y.  358;  contract;  because  the  existence  of  those 
fc.  c,  86  Am.  Dec.  305;  Howard  f.  qualities  l>eing  part  of  the  description  of 
Hoery,  23  W'endall  (N.  Y.)  350;  s.  c,  35  the  thing  sold  becomes  essential  to  its 
Am.  Dec.  572,  and  note.  identity,   and    the    vendee    cannot    be 

The  assignment  of  error  mainly  relied  obliged  to  receive  and  pay  for  a  thing 
on  by  the  plaintiflf  in  error  is  that  the  diflferent  from  that  for  which  he  con- 
court  refused  to  instruct  the  jury  to  tractcd.  Pope  t*.  Allis,  115  U.  S.  "^y^^^ 
ruturn    a   verdict   for    the    defendants.  371. 

The  legal  proposition  upon  which  their  2.    Although   a   man   may  refuse   to 

counsel  based  this  request  was,  that  the  perform   his   promise   until    the    other 

purchaser  of  personal  property,  upon  party   has   complied   with   a   condition 

breach  of  warranty  of  quality,  cannot,  precedent,  yet  if  he  has   received  and 

in  the    absence  of  fraud,   rescind   the  accepted  a  substantial  part  of  that  which 

contract  of  purchase  and  sale   and  sue  was  to  be  performed  in  his  favor,  the 

for  the  recovery  of  the  price.     And  they  condition  precedent  changes  its  char- 

contended  that,  as  the  iron  was  deliv-  acter^    and    becomes    a    ivarranty    or 
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the  invocation  of  the  maxim  caveat  emptor}.  In  executory  contracts 
there  is  usually  an  implied  warranty  of  quality  or  a  condition  pre- 

indep^ndcnt  agreement^   affording    no  use  and  market  as  a  sound  commodity; 

defence  to  an  action,  but  giving  right  to  and  his  duty,  under  the  contract,  was 

a  counter-claim  for  damages.     Benj.  on  not   performed   until   he  had  done  so. 

Sales  (Bennett's  ed.  i8S8),  ^564,  f/7/«^,  The  acceptance  of   the  corn    by   the 

Ellen   I'.  Topp,  6  Exch.  424;  Behn   v,  warehouseman  was  not  a  waiver  of  the 

Burness,  3  B.  &  S.  751;  Oppenheim  f.  implied  warranty,  nor  would  a  delivery 

Kraser,  34  L.  T.  N.  S.  524.  of  the  corn  to  Babcock   personality  at 

But  see  Mr.  Bennetts  notes  to  Benj.  the  warehouse  have  precluded  him  from 

on  Sales  (ed.  1S8S),  pp.  551,  619.  setting  up  in  defence  of  an  action  for 

In  a  recent  Iowa  case  (1885)  the  the  price  a  breach  of  warranty  as  to  its 
court  says:  "The  case  differs  in  no  quality.  He  was  not  bound  to  refuse  to 
essential  respect  from  one  where  the  receive  the  corn  because  some  portion 
buyer  makes  an  order  for  goods  of  a  of  it  was  damaged,  nor  was  he  bound  to 
certain  kind  and  quality  and  the  seller  return  it  on  discovery  of  the  fact.  He 
accepts  the  order.  The  obligation  of  might  rely  upon  the  warranty.  Ch.  Con. 
the  seller  is  to  execute  the  contract  .101;  Mondell  v.  Steel,  8  Mee.  &  W. 
upon  his  part  by  a  selection  and  858;  2  Smith's  Lead.  Cas.  20-22. 
delivery  of  the  goods  of  the  kind  and  It  is  true  that  the  acceptance  of  corn 
quality  contracted  for.  Such  conduct  under  an  executory  contract,  with  op- 
is  not  in  the  outset  a  sale  with  a  war-  portunity  of  inspection  at  the  lime  of 
ranty,  it  is  executory.  It  becomes  an  delivery,  without  complaint,  may  raise 
executed  sale  upon  delivery;  and  if  the  a  presumption  that  it  was  of  the  quality 
delivery  is  made  under  circumstances  contemplated  by  the  parties;  but  it  will 
which  preclude  inspection,  we  think  that  not  preclude  the  party  from  showing 
a  warranty  arises  that  the  goods  are  of  and  setting-up  the  actual  defect  in  the 
the  quality  contracted  for.  If  in  the  quality  and  condition.  Babcock  z\ 
case  at  bar,  the  plaintiffs  contracted  Trice,  18  111.  420;  s.  c,  68  Am.  Dec. 
for  "choice,  sugar-cured  canvassed  560.  And  see  Brantley  i'.  Thomas,  22 
hams,"  the  defendant  was  bound  to  Tex.  270;  s.  c,  73  Am.  Dec.  264;  Fisk 
select  and  deliver  such.  And  when  he  v.  Tank,  12  Wis.  276;  s.  c,  78  Am. 
drew  a  draft  against  them,  and  caused  Dec.  737. 

the    draft    to    be    presented,    and     he  1.  In    cases  of  executory  contracts 

accepted  payment   thereon   at   a   time  for  the  sale  and  delivery  of  personal 

when    the  goods  were  in   transit,   we  property,  the  remedy  of  the  vendee  to 

think  that  a  warranty  arose  that  the  recover  damages   on   the  ground  that 

goods  thus  shipped  and  drawn  against  the   article  furnished   does   not  corre- 

while  in  transit  were  of  the  quality  con-  spond  with  the  contract,  does  not  sur- 

tracted  for.'*     Forcheimer  xk  Stewart,  65  vive  the  acceptance  of  the  property  by 

Iowa  594;  s.  c,  54  Am.  Rep.  30,   7^yy  the  vendee  after  opportunity  to  ascer- 

See  also  Brown  r.  Burhans,  4. Hun  (N.  tain  the  defect,  unless  notice  has  been 

Y.)  227;  Woodle  V.  Whitney,  23   Wis.  given   to   the   vendor,   or    the    vendee 

55;  8.  c,  99  Am.  Dec.  102.  offers  to  return  the  property.     The  re- 

On  an  executory  contract  for  the  sale  tention  of  the   property  by  the  vendee 

of  corn,  which  the  vendee  had  had  no  is  an  asseTnt  on  his  part  that  the  con- 

opportunity  to  inspect  before  delivery,  tract  has  been  performed.    The  delivery 

the   vendor  delivered    the  corn    to    a  of    property   corresponding    with    the 

warehouseman  for  the  vendee.     Upon  contract  is  a  condition  precedent  to  the 

inspection  it  was  found  that  a  portion  vesting  of  the  title  in  the  vendee.    The 

of  the  corn  was  unmerchantable.     The  parties  understand  that  the   vendee  is 

vendee  kept  the  corn  but  was  permitted  not  bound  to  accept  the  property  ten- 

to  recoup  damages,  when  an  action  was  dered,    except     upon     this    condition, 

brought  against  him  for  the  purchase  This  the  vendee  is  to  determine  upon 

price,  to  the  amount  of  the  difference  the  receipt  of  the  property.    There  is 

between  the  purchase  price  and  the  real  no  intention   that   a   defective    article 

value  of  the  corn.     In  the  opinion  of  the  should  be  accepted,  and  that  the  vendee 

court,  Skinxer.  J.,  says:  "Thecontract  should  rely  upon  the  co\'enant  for  his 

was  cxccutorv,  the  corn  was  not  pur-  indemnity.     The  latter  is  not  bound  to 

chased  upon  inspection,  and  the  duty  of  receive  and  pay  for  a  thing  he  has  not 

Trice  was  to  deliver  a  fair  article  fit  for  agreed   to   purchase;  but   if  the   thing 

106 


SxMntarytad                  IMPLIED    WARRANTY,  Ezwmted  Contracts. 

cedent  equivalent  thereto.*  It  thus  appears  that  in  both  executed 
and  executory  contracts  an  implied  warranty  may  exist.*  And 
that  even  in  executed  contracts  such  an  implied  warranty  may 
serve  to  protect  the  buyer  against  defects  in  the  thing  sold  which 
it  was  the  duty  of  the  seller  to  avoid,  and  of  which  the  buyer  at 
the  time  the  contract  became  executed,  was  excusably  igno- 
rant.* But  generally  speaking,  there  is  no  implied  warranty  of 
quality  in  executed  contracts  where*  all  conditions  precedent  have 

purchased  is  found  on  examination  to  2.  This  is  plainly  to  be  inferred  from 

be  unsound,  or  not  to  answer  the  order  the  doctrines  already  stated.    That  there 

given  for  it,  he  must  immediately  re-  may  be  an  express  warranty  in  both 

turn  it  to  the   vendor,  or  give  htm  no-  executory  and  executed  contracts  ih,  of 

ticc  to  take  it  back,  and  thereby  rescind  course,  clear.     2   Schouler's  P.  P.  (2iid 

the  contract,  or  he  will  be  presumed  to  ed.),   ^  323;  Parks  v.  Morris  etc.  Co.,. 

have    acquiesced    in    its    quality.     He  54  N.  Y.  586;  Polhemus  r.  Ilciman.  45 

cannot  accept  the  delivery  of  the  prop-  Cal.  573. 

erty  under  the  contract,'retain  it  after  3.  Rodgers  f.  Niles,  ii  Ohio  81.48; 

an  opportunity  to  ascertain  its  quality,  s.c,  78  Am.  Dec.  290;  Bycrs  r.  Chapin, 

and  recover  damages  if  it  be  not  of  the  28  Ohio  St.  306;   Davton  t-.  llooglund, 

quality  or  description  called  for  by  such  39   Ohio   St.   682;  Cierst    zk  Jones,    t^i 

contract.     It    is    understood   of   every  Gratt.  (Va.)  525:  Shepherd   i-.   Pybiis, 

contract  for  the  future  sale  and  delivery  3  Man.  &  Gr.  8/)8;  Jones  t'.  Just,  L.  R., 

of  an    article    of    merchandise,    even  3  Q^  R«  '97i  I-^eopold   t'.   Van  Kirk.  27 

without  express  terms,  that  it  shall  be  wis.  152;  Brentoti  v.  Davis,  8   Blackf. 

of  nnerchan table  quality;  and  I  am  not  (Ind.)  317,  318. 

aware  that  it  has   ever  been   doubted  But  when  the  seller  is  the  maker  or 

that,  upon    the    delivery   of    property  manufacturer  of  the  thing  sold,  the  fair 

pursuant  to  such  a  contract,  the  vendee,  presumption  is  that  he  understood   the 

by  retaining  the  property  without   no-  process   of  its   manufacture,    and    was 

ticc  to  the  vendor,  waives  all   remedy  cognizant  of  any   latent   defect   caused 

upon  the  contract  for  any  breach  of  an  by  such  process  and  against  which  rea- 

obligation   implied    by   Taw.     Reed    i'.  sonable  diligence  might  have  guarded. 

Randall,  29  N.    Y.   35S;  s.  c,  86   Am.  This   presumption  is  justified    in   part 

Dec.  305,  308.  and   note  p.  312,  collect-  by    the    fact    that     the     manufacturer 

ing  many  authorities  fro  and  con.     See  or    maker    by    his     occupation     holds 

also  City   of  Memphis   r.    Brown,   20  himself    out    as    competent    to    make 

Wall.  (u.   S.)    289,   318 ;    Howard    v.  articles     reasonably     adapted     to     the 

Hocy,  23  Wend.  (N.  Y.)  350;  s.  c,  35  purposes     for     which     such    or    simt- 

Am.  Dec.    572    and    note;  Brown    t\  lar  articles  are  designed.     When,  there- 

Burhans,  4  Hun  (N.  Y.)  227.     And  see  fore,  the  buyer  has  no  opportunity  ta 

the  next  paragr&ph  of  text  and   notes  inspect  the  article,  or  when,  from   the 

thereto,  treating  of  waiver  of  implied  situation,  inspection  is  impracticable  or 

warranties.  useless,  it  is  unreasonable   to   suppose 

1.  This  appears    from  the  foregoing  that  he   bought  on  his  own  judgment, 

notes  to  this  section  of  the  text,  but  see  or  that  he  did  not  rely  on  the  judgment 

al»o  to  the  same  effect,  Bcnj.  on  Sales  of  the    seller    as    to   latent  defects   of 

(Bennett's  ed.  1888),  ^  600,  and  note  p.  which   the  latter,  if  he  used  due  care. 

551;  id.  p.    119,  note;    Story  on  Sales  must  have  been  informed   during  the 

(Perkins*  ed.).  §§  368,  37Xi374t  375*  37^»  process  of  manufacture.     If  the   buyer 

377;  2   Schouler's   P.  P.   (2nd  ed.),  §^  relied,  and,   under    the    circumstances. 

343,  344,  349,  3^1,  354,  et  sea.;  Howard  had  reason  to  rely,  on  the  judgment   <»f 

T'.  Hoey,  2"^  Wend.  (N.  Y.)  350;  s.  c.,  the   seller,  who  was   the   manufacturer 

\^  Amt  Dec.  572;  Babcock  v.  Trice,  18  or  maker  of  the  article,  the  law  implicH 

Ifl.  420;  s.   c,  68  Am.    Dec.   560,  and  a  warranty  that  it  is  reasonably  tit  f(»r 

note;  Reed  v.  Randall,  29  N.  Y.  358;  the  use  for  which  it  was  designed,  the 

8.  c,  86  Am.  Dec.  30^  and  note;  Gould  seller  at  the  time  being  informed  of  the 

V.  Banks,  8  Wend.  (N.  Y.)    ^62;  s.c,  purpose  to  devote  it  to  that  use.     Kel- 

24  Am.  Dec.  90;   Pope   v,  Allis,   1x5  logg  Bridge  Co.  v.  Hamilton,  110  W  S. 

U.  S.  363.  108,  116. 
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been  complied  with  by  the  vendor.* 

9.  A  Waiver  of  Implied  Warranty. — There  rfiay  be  an  express  or 
implied  waiver  of  an  implied  warranty  and  such  waiver  frequently 
arises  from  the  acts  of  the  vendee  in  accepting  and  using  chattels 
under  such  conditions  that  it  is  apparent  he  did  not  rely 
on  the  warranty.*  On  the  other  hand,  there  are  cases  where 
acceptance  and  user  do  not  imply  a  waiver  of  an  implied  war- 
ranty or  condition  precedent.'     And  fraud  or  deceit  will  avoid 

1.  Moses  r.  Mead,  i  Den.  (N.  Y.)  in  quality,  it  is,  in  general,  incumbent 
378;  s.  c,  43  Am.  Dec.  676,  and  note;  on  the  purchaser  to  notify  the  seller  of 
Belrne  v.  Dord,  5  N.  Y.  95;  s.  c,  55  his  non-acceptance  on  that  ^ound, 
Am.  Dec.  321  aiid  note;  Wetherill  v.  else  he  is  deemed  to  waive  the  objec- 
Neilson,  20  Pa.  St.  448;  s.  c,  50  Am.  tion,  and  to  consent  to  keep  and  pa^  for 
Dec.  741  and  note;  McCIurg  v.  kellev,  them  according  to  the  terms  speciiied. 
^i  Iowa  508;  Rodgers  v.  Niles,  11  Ohio  In  such  case  it  is  considered  sufficient 
St.  48;  s.'c,  78  Am.  Dec.  290  and  note,  evidence  of  acceptance  that  the  pur- 

2.  The  purchaser  of  a  machine  takes  chaser  has  not  returned  or  offered  to 
the  risk  of  its  quality  in  the  absence  of  return  the  goods,  or  notified  the  seller 
fraud  or  warranty.  And  where,  on  his  of  his  non-acceptance.  Barton  v. 
complaint,  it  is  agreed  that  he  shall  Kane,  17  Wis.  38;  s.  c,  84  Am.  Dec. 
retain  it  at  a  reduced  price,  he  precludes  728. 

himself  from  afterwards  objecting  to  its  A  purchaser  of  goods  by  sample,  not 
■quality.  James  i\  Bocage,  45  Ark.  284.  examining  them  promptly,  but  proceed- 
Where  a  buyer  of  logs  had  no  oppor-  ing  to  self  them  from  the  packages  and 
tunity  to  inspect  them  and  the  seller  continuing  to  do  so  for  several  weeks 
made  certain  representations  as  to  their  before  giving  notice  of  any  defects 
character  it  was  A^-Zrf  that  the  buyer,  by  waives  an  implied  warranty  against 
accepting  and  retaining  the  logs,  such  defects.  MuUer  v,  Eno,  3  Duer 
waived  his  right  to  complain  of  their  (N.  Y.)  421.  But  the  rule  is  otherwise 
defective  character,  and  that  the  repre-  when  it  is  a  custom  of  trade  in  such 
mentations  of  the  seller  raised  a  condi-  sales  that  the  warranty  shall  hold  until 
tion  precedent  rather  than  a  warranty,  the  packages  are  opened  in  the  course 
Thompson  v.  Libby,  35  Minn.  443.  of  trade.     Doane   v.    Dunham,   79    III. 

If  a  warranty  that  the  iron  was  mer-  131. 

chantable  could  be  implied,  defendant.  The  principle  that  when  the  contract 

by  using  a  large  portion  of  the  iron  of  sale  is  executory  the  remedy  of  the 

after  an  opportunity   to  examine  and  purchaser  to  recover  damages,  on   the 

ascertain  the  quality,  must  be  deemed  ground  that  the  article  furnished  does 

to  have  acc«pted  it  and  to  have  waived  not  correspond  with  the  contract,  will 

the  warranty.       Dounce  v,  Dow.  64  N.  not  survive  an  acceptance,  and   reten- 

Y.  411.  tion  of  the  property,  after  an  opportu- 

In  case  of  an  executory  contract  for  nity    to  ascertain    the    defect,  without 

the  sale  of  goods  with  express  or  im-  'notifying  the  vendor,  is   well  supported 

plied    warrant^',    if   there    are    patent  by  authority.     Reed  v.  Randall,  29  N. 

defects,  and    the    purchaser    has    full  \  .  358;  s.  c,  86  Am.  Dec.  305.     And 

opportunity  to   examine  and  knows  of  see,   for   numerous   authorities   on  this 

such  defects,  his   failure  to  notify   the  and  related  questions,  the  opinion  in  the 

vendor  within  a  reasonable  time,  that  case  just  cited,  and  Mr.  Freeman's'  note 

the  goods  are  not  accepted,  as  fulfilling  thereto.    86  Am.  Dec.  305,  312. 

the  warranty,  is  a  waiver.     Morehouse  3.  A  warranty  ma^*  exist,  in  the  case 

z\  Comstock,  42  Wis.  626.  of  an   executory    contract,    when   the 

If  a  vendee  would  rescind  a  contract  defect  in  the  property  is  incapable   of 

of   sale    for      breach    of    an    implied  discovery  at  the  time  of  delivery.     In 

warranty  of  the  quality'  of  the  goods  such  case  the  purchaser  may  retain  the 

he   must    act    promptly,    so    that    the  property   and  sue  upon  the   warranty, 

other  party  may  be   put   in  statu  quo.  Brown  Xf.  Burhans,  4  Hun  (N.  Y.)  227; 

Pritchett   r.   McFadden,    8    111.    App.  Babcock   v.   Trice,   18  111.  420;  s.  c,  68 

J97.  Am.  Dec.  560.     And  see  the  preceding 

When  goods  ordered  prove  defective  section  in  the  text  and  the  notes  there- 
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a  renunciation  or  waiver  of  warranty  cither  express  or  implied.* 
10.  When  Express  Warranty  Excludes  Implied. — An  express  war- 
ranty of  title  excludes  an  implied  warranty  of  title,  ahd  an  express 
warranty  of  quality  excludes  an  implied  warranty  of  quality.* 
But  an  express  warranty  of  title  does  not  exclude  an  implied 
warranty  of  quality,  and  vice  versa,^ 
Written  Contract — Parol  Evidence. — When  a  contract  of  sale  in 

to,  where  many  cases  bearing  on  the  Insistence  upon  an  express  warrantv 
doctrines  of  this  section  of  the  text  are  seems  to  be  a  waiver  of  an  implied  one- 
cited.  Expressio  unius  est  exclusio  alterius. 
\.  "Fraud  vitiates."  Consequently  a  Jackson  v.  Langston,  6i  Ga.  392;  Bald- 
renunciation  of  warranty  made  by  "the  win  v.VanDeu6en,37  N.Y.487;  Demin<»^ 
buyer  does  not  bind  where  there  has  v,  Foster,  42  N.  H.  175.  And  see  the 
been  fraud  on  the  part  of  the  seller,  cases  cited  in  the  preceding  paragraph 
Bevans  v.  Farrell,  18   La.    Ann.   232;  of  this  note. 

Heilbutt  T'.  Hickson,  L.  R.,  7  C.  P.  438;  8.    An  implied  warranty  of  soundne<iR 

2  Schouler*s  P.  P.  (^nd  ed.),  ^§  364,365.  is  not  excluded  bv  an  express  warranty 

a.  As  to  the  second  question,  we  are  of  title.    Trimmier  v.  I'homson,  10  S, 

of  opinion  that  the  law  will  not  imply  Car.  164;    Houston   v,  Gilbert,  3  Brev, 

what  is  not  expressed  where  there  is  a  (S.  Car.)  63;  s.  c,  5  Am.  Dec.  542.     In 

formal  contract.     Evans'   Essays,  32;  i  his  note  to  this  case  the  learned  editor 

Fonbl.  364;    Doug.  654;  6.  T.   R.  606.  of  the  Am.  Decisions  seems  to  think  it 

The  express  warranty  as  to  soundness  in  conflict  with  the  rule  in  other  States 

and  age,  excludes  any  implied  wap'anty  than   South   Carolina,  and  based  upon 

as  to  other  qualities.     Lanier  v.  Aula,  the  peculiar  modification  of  the  law  in 

1  Murphey  (N.  Car.)  138;  s.  c,  3  Am.  relation  to  implied   warranties  said  to 

Dec.  680,  681.  prevail  in  that  State.     In  fact,  however. 

The  language  just  quoted  lays  down  the  case  is  correctly  decided  on  common 

the  rule  of  law   correctly,  but  whether  law  grounds,  and  in   the  point  decided 

the  rule  was  correctly   applied  in  the  is  more  accurate  than  the  North  Caro- 

case  from  which  it  is  quoted  is  more  lina  case  of  Lanier  7/.  Auld,  i   Murph. 

than  questionable.     It  .was   there  held  (N.  Car.)  138;  s.  c,  3  Am.  Dec.  680. 

that  the  express   warranty    as  to   the  The  doctrine  laid   down   in  Houston 

stundness  and  age  of  a  negro  sold  as  a  v.  Gilbert,  3  Brev.  (S.  Car.)  63,  has  been 

plave  excluded  any   implied  warranty  several   times  repeated  in  South  Caro- 

that  the  negro  was  in   fact  a  slave,  it  lina.     Wells  t;.  Spears,    i    McCord  (S. 

turning  out  that  he  was  in  fact  free.  Car.)  421;  Hughes  t^.  Banks,  i  McCord 

The  court  treated  slavery  as  a  quality^  (S.  Car.)  537;  Wood  v.  Ashe,  3  Strobh. 

and  therefore   excluded    any    implied  (S.  Car.)  64.     It  seems  also  to  meet  the 

\              warranty  as  to  its  existence.     In  fact  it  approval  of  Mr.  Bennett  in  his  review 

isaj/0/«5,andawarranty  of  title  should  of  the  American  cases.     Benj.  on  Sales 

have  been  implied  at  common  law.  (Bennett's  ed.  1888),  p.  614. 

When  certain  qualities  are  expressly  And  there  are  cases  which  go  farther 
vrarranted    no  others  can   be   implied,  than  the  doctrine  stated  in  the  text  and 
McGraw  v.    Fletcher,  35    Mich.    104;  seem  to  hold  that  the  maker  of  a  manu- 
Story  on  Sales,  ^  358;  2  Schouler's  P.  factured  article  may  be  held  on  an   im- 
P.  (2nd  ed.),  ^  367;  Benj.  on  Sales  (Ben-  plied  warranty  of  quality  or  fitness  even 
nett's  ed.  1888),  §  666.  where   he  has  given   an   express  war- 
It  is  only  where  there   is  no  express  ranty    as  to  quality  in   some  specified 
warranty  that  resort  tt)  an  implied  war-  respects.     Boothby   v.   Scales,  27  Wis. 
ranty  can  be  had.    Johnson  v.  Latimer,  626;    Bigge  v.    Parkinson,   7    H.  &  N. 
7iGa.  470.  955;  2  Schouler*s  P.  P.  (2nd  ed.),  %  367. 
An  express  warranty  of  certain  quali-  While,  on  the  other  hand,  it  is  sonic - 
^es  excludes  an  implied  warrantv  that  times  held  that  a  warranty  of  title  in  a 
the  article  is   reasonably  fit  for  its  in-  bill  of  sale  is  an  exclusion  of  all  other 
tended  purpose.     International  etc.  Co.  warranties   not  expressed,  and   is   con- 
V.  Smith,  17   Mo.  App.  264;  Mullain  t'.  elusive   against    the    existence   of  any 
Thomas,  43  Conn.  252;  Warren  Glass  other  warranty.     Wren   r>.    Wardhiw, 
^orb  t'.  Keystone  Coal   Co.,  65  Md.  Minor  (Ala.)  363;    Sparks   t'.  Messick, 
547'  65  N.  Car.  440. 
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writing  is  silent  upon  the  question  of  warranty  one  may  be  im- 
plied provided  it  arises  from  the  subject-matter  and  language  of 
the  contract  as  a  matter  of  law.*  But  the  terms  of  the 
contract  cannot  be  varied  by  parol  evidence  so  as  to  create 
an  implied  warranty  when  from  the  terms  and  subject-matter  of 
the  written  contract  the  law   would    not  imply  one  *     Yet  the 

1.   The  rule  to  be  deduced  from  all  triy    is  evidenced   by  writing,   or    hy 

the  authorities   on  the  subject  that  is,  deed,  as  if  the  evidence  of  sale   were 

where  a  contract   for  the  purchase  or  merely  verbal.     And  this  principle  does 

manufacture  of  specific  articles,  or  of  a  not  contravene  the  general  rule  of  evi- 

certain  class  of   articles,  is  in  writing,  dence  alluded  to  by  the  judge  ;  because 

and  contains  no  express  warranty  of  6t-  the  warranty  of  his  title  is  as  strongly 

ness  of  the  article  for  a  certain  intended  implied  from   the   fact  of  sale,  which 

use,  an  implied  warranty  does  not  exist  fact  is  proved   bydeed^as  if   it   were 

unless  it  can  be  made  to  arise  from  the  proved  otherwise.     It  does  not  enlarge 

contract  itself.     It  must  have  its  source,  the  writing  ;  it  arises  by  operation  of 

if  at  all,  in  some  language,  either  of  law,  from  the  act  or  fact  of  sale  itself, 

description  or  other  character,  employed  The  property  being  a  slave,  makes  no 

in    the    contract.     Ottawa  Bottle  etc.  difference  in  the  principle  ;  a  slave  is  a 

Co.  V.  Gunther,  31  Fed.  Rep.  208,  212;  personal  chattel.       Trigg  v.  Fans,  5 

Story  on  Sales,  ^  358.     And  so  in  the  Humph.  (Tenn.)  343. 
above  case   it  was  keid  that  what  the        And,  in  support  of  this  doctrine,  see 

term  "export  beer  bottles'*  meant  was  a  Miller  v.  Van  Tassel,  24L  Cal.  458;  Long 

subject  of  parol  expert  evidence  in  or-  v.  Hickingbottom,  28  Miss.  772;  s.  c, 

•der  that  it  might  be  determined  whether  64  Am.  Dec.   118;  Word   v.  Cavtn,    i 

that  term  implied  a  warranty  of  kind.  Head  (Tenn.)  506;  Shattuck  v.  Green, 

Ottawa    Bottle  etc.  Co.  v.  Gunther,  31  104  Mass.  42;  Swett  i'.  Shumway,   102 

Fed.  Rep.  208.  Mass.   365;     Story   on    Sales,    ^ 


The  true  doctrine  and    the  reasons  Shepherd  v.  Pybus,  3  Man.  &  Gr. 

upon  which  it  rests  are  thus  stated  in  a  Freeman's   note  to   Scott    f.    Hix,    2 

Tennessee  case:     "The  defendant  was  Sneed  (Tenn.)  192;  s.  c,  62  Am.  Dec. 

in  possession  of  a  negro  slave,  and  sold  466,  467. 

the  same  to  plaintiff,  and  by  deed  trans-  2.  When  the  contract  is  in  wriUng  an 

ferred  the  slave  to  the  plaintiff.    This  additional  warranty,  not  expressed  or 

deed  contained  no  covenant  whatever,  implied  by  its  terms,  that  the  article  is 

but  was  a  mere  conveyance  of  the  title,  fit  for  a  particular  use,  cannot  be  added, 

This  action  of  assumpsit  was  brought  either  by  implication  of  law  or  by  parol 

Opon   the  warranty  of  title  implied  by  evidence.      Whitmore  i\  South  Boston 

law  from  the  mere  fact  of  the  sale;  the  etc.  Co.,  2  Allen  (Mass.)  52,  58. 

•defendant  not  having  a  good  title  to  the  An  examination   of  the  authorities 

slave,  who  was  taken   from  the  posses-  cited  in  the  preceding   note  will   show 

sion  of  the   plaintiff  and   sold,  by  the  that  this  is  as  far  as  the  principle  of  the 

paramount  right  of  another.     Upon  the  law  will  warrant  the  courts  in  going  in 

trial  of  the  cause,  the  honorable  circuit  the  exclusion  of  an  implied  warranty, 

judge  charged  the  jury  "that  the  plain-  where  there  is  a  written  contract  silent 

tiff   could   not   recover,  because  of  the  upon  the  subject  of  express  warranty. 

-deed   or  bill  of  sale;  that  the  writing  It  has  been  keld^  however,  that  '^a 

inust  contain  the  whole  contract,  and  to  warranty  of  title  to  a  chattel  cannot  be 

permit  the  plaintiff  to  recover  would  be  implied  or  proved  when  there  is  a  wril- 

to  add  to  or  enlarge  the  written  agree-  ten  bill  of  sale,  which  contains  no  war- 

ment."  ranty,  for  that  would  be  to  add  to  the 

In  this  charge  we  are  of  the  opinion  writmg  by  parol."     Sparks  v.  Messick, 

that  the  circuit  court  was  in  error.     It  65  N.  Car.  440. 

is  a  well  settled  principle,  applicable  to  It  is,  however,  correctly  held  that  in 
■all  sales  of  chattels  in  the  possession  of  the  absence  of  fraud,  accident  or  mis- 
the  vendor,  that  the  act,  or  fact  of  sale,  take,  it  is  incompetent  to  show  a  parol, 
of  itself,  by  operation  of  law,  implies  contemporaneous,  express  warranty  of 
4ind  involves  a  warranty  of  title.  This  agricultural  implements  sold  by  a  writ- 
principle  operates  with  as  much  force  ten  contract  containing  no  warranty. 
Avlien  the  Mile  and  transfer  of  the  prop-  Mast  t'.  Pearce,  58  Iowa  579;  s.  c,  43 
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mere  fact  that  the  terms  of  the  contract  exclude  an  express  or 
implied  warranty  of  title  will  not  prevent  an  implied  warranty 
of  quality,  and  vice  versa .^ 

11.  Qfidal  and  Judicial  Salei— Ho  Implied  Warranty  in.— In  offi- 
cial and  judicial  sales  there  is  no  implied  warranty  of  title,  and 
the  rule  caveat  emptor  applies.  And  such  is  the  general  rule  as 
to  sales  in  a  representative  capacity  as  by  trustees,  guardians, 
executors,  jidministrators,  etc.* 

12.  Erand  and  Deceit — When  Baiae  Imidied  Warranties. — Where  a 
person  offers  personalty  for  sale  as  though  it  were  his  own  but 
knowing  that  it  does  not  belong  to  him,  and  at  the  same  time 
keeps  the  purchaser  in  ignorance,  he  is  guilty  of  a  fraud  for  which 
the  sale  may  be  rescinded.*    And  in  cases  involving  the  quality 

Am.  Rep.  12^  and   note;  Nicholas  v.  son,  8  Ga.  236;  Salmond  v.  Price,  13 

Way  man,  71  Iowa  x6o.    But  this  docs  Ohio  383;  Freeman  on  Executions,   ( 

not  exclude  evidence  of  a  mistake  in  338,352;  Neal  z'.  Gillaspv,  56  Ind.  451; 

reducing  a  contract  to  writing,  and  that  s.  c,  26  Am.  Rep.  37,  and  note  collect- 

a  warranty  was  omitted  hy  mistake,  or  ing  many  cases;    McGhee   v.  Ellis,  4 

that  the  entire  contract  was  not  put  in  Lit.  (Kj.)  244;  s.  c,  14  Am.  Dec.  124, 

written  form.    Chapin  v.  Dobson,  78  and  note. 

N.  Y.  74;  8.  c,  34  Am.  Rep.  512.    And,  And  this  is  true  both  at  law  and  in 

conversely,  although  a  bill  of  sale  silent  equity.   Lang's  Heirs  t*.  Waring,  25  Ala. 

on  the  subject  of  warranty  implies  a  635;  s.  c,  60  Am.   Dec.  533  and  note; 

warranty  of  title,  yet  parol  evidence  but  see  titles:  Eq^'iTV  and  Subroga- 

may  be  introduced  to  overturn  the  im*  tion,  in  this  work, 

plication  and  show  that  there  was  no  It  has  been  keld^   however,  but   the 

warranty.     Miller  v.  Van   Tassel,  24  case  has  been  denied,  that  a  sheriff  may 

Cal.  458^  be  guilty  of  concealment  regarding  de- 

1.  This  follows  from  the  doctrines  and  fects  in  a  title  that  will  prevent  the  ap- 
authorities  that  have  gone  before.  It  is  plicaUon  of  the  maxim  caveat  emptor. 
clear  that  the  express  exclusion  of  a  Com.  r.  Dickinson,  5  B.  Mon.  (Ky.) 
warranty  of  title  might  still  leave  a  506;  s.  c,  43  Am.  Dec.  X39.  But  see 
warranty  of  quality  to  be  implied  from  note  to  this  case  denying  its  correctness 
the  language  and  subject-matter  of  the  andauthority,43  Am.  Dec.  143.  Caveat 
contract.  emptor  is  the  rule  of  executors  and  ad- 

2.  It  is  clear  that  sheriff's  and  ofTi-  ministrators' sales.  Robb.  r.  Mann,  1 1 
cers  of  the  law  generally,  also  execu-  Pa.  St.  300;  s.  c,  51  Am.  Dec.  551  and 
tors  and  other  trustees,  who  sell  prop-  note;  Sackett  v.  Twining,  18  ra.  St. 
erty,  real  or  personal,  in  such  capacity,  199;  s.  c,  i;7  Am.  Dec.  599  and  note; 
are  presumably  held  to  no  implied  war-  Lynch  v.  Baxter,  4  Tex.  431;  s.  c,  51 
ranty  of  title  ;' a  sufficient  reason  being,  Am.  Dec.  735;  Walton  x\  Reager,  20 
that  the  character  of  the  office  pre-  Tex.  109;  Doxey's  Admr.  v.  Bums,  37 
eludes  the  supposition  that  such  a  party  Tex.  719. 

i»»  the  true  and  absolute  owner  of  that  As  between  a  purchaser  and  a  trus- 

which  he  offers  for  sale.     2   Schouler*s  tee  at  a  trustee's  sale  of  pefsonalty,  the 

P.  P.  (2nd  ed.),  §  372.     The   rule  of  rule  caveat  emptor  applies.     Brewer  v, 

caveat  emptor  applies  in  all  its  rigor  to  Christian,  9  111.  App.  57. 

purchasers  at  judicial    sales.     Corwin  The  rule  caveat  emptor  applies  to  a 

r.  Benham,  2  0hio  St.36.    In  a  sheriff's  sale  by  a  guardian.     K  suppressio  veri 

sale  the  rule  is  cax'eat  emptor.    Jones  will  not  invalidate  the  sale  and  entitle 

r.  Burr,  5  Strobh.  (S.  Car.)  147;  s.  c,  53  the  vendee  to  rescind  it;  otherwise  of  a 

Am.  Dec.  699,  and  note  ;    Dan  ley  V.  jK^^wZ/d/tfAti.  Mason  r.  Wait,  5  111.  127. 

Rector,  10  Ark.  211  ;  s.  c,  50  Am.  Dec.  8.  2  Schouler's  P.  P.  (2nd  ed.),  §^  370, 

242,  and   note;   The  Monte  Allegre,  9  ^95,  604;  Story  on  Sales,  §  383;  Shcr- 

Whcat.  (U.  S.)  616;  Bashore  v.  Whis-  man  r.  Johnson,  56  Barb.   (N.  Y.)  59; 

ler,3  Watts  (Pa.)  490;  Stone  f.  Pointer,  Sweetman  r.  Prince,  62  Barb,  (N.Y.) 

5  Munf.  (Va.)   287;  Worthy    r.  John-  i^(y. 
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of  personalty  sold  which  would  otherwise  fall  within  the  rule 
caveat  emptor^  an  implied  warranty  may  arise  from  the  fraud  or 
deceit  of  the  vendor  that  will  prevent  him  from  invoking  the 
maxim  and  force  him  to  abide  by  and  make  good  the  expectations 
of  quality  or  condition  that  his  fraudulent  conduct  or  representa- 
tions  raised  in  the  mind  of  the  vendee.*  But  a  mere  suppression 
of  the  truth,  under  circumstances  where  there  is  no  obligation  on 
the  vendor  to  speak,  will  not  raise  such  a  warranty.*  There  must 
be  a  suggestio  falsi  as  well  as  a  suppressio  vert,  for  the  law  docs 
not  inhibit  a  seller  from  silently  allowing  a  buyer  to  cheat  him- 
self, but  it  forbids  him  from  actively  assisting  in  the  self-swindle 

1.  Defects  visible  and  easily  discov-  Held,  to  charge  a  vendor  selling  a  mare 

ered  will   not  prevent  the  vendee's  re-  and  saying  her  shortness  of  breath  was 

covery  therefor,  if  the   seller  has  dis-  caused  by  epizootic,  when  in  fact  it  was 

guised  them  and  by  his  false  statements  caused  by  another  disease  which   soon 

has  induced  the  vendee  to  buy.     Hanks  made  her  worth  less.     Perdue  v.  Har- 

V.  McKee,  2  Litt.  (Ky.)   227;  s.  c,  13  well  (Ga.),  4  S.  E.  Rep.  877. 

Am.  Dec.  265,  and  note.  And  in  a  similar  case  at  common  law 

In  such  a  case  asthma  in  a  slave  is  the  same  rule  was  enforced.     Hull  f. 

not  such  a  disease   that  by  its   visible  Kirkpatrick,  4  Ind.  637.     The  rule  of 

character  a  vendee  is  bound  to  know  caveat  emptor  does  not  apply  where 

the  stage  it  has  reached.  Hanks  v.  Mc-  the  vendor  has  used  any  device  to  put 

Kee,   2   Lilt.  (Ky.)  227;-8.  c,    13  Am.  the  purchaser  off  his  guard.     Biggs  v. 

Dec.  265.  Perkins,  75  N.  Car.  397;  Armstrong  t\ 

The  reason  for  the  rule  that  a  general  Bufford,  51  Ala.  410;  Roseman  z;.  Can- 
warranty  does  not  extend  to  visible  de-  ovan,  43  Cal.  no,  117;  Phipps  v.  Buck- 
fects  ceases  when  the  vendor  uses  art  to  man,  30  Pa.  St.  401 ;  Smith  v.  Richards, 
conceal,  and  succeeds  in  concealing  13  Pet.  (U.  S.)  26;  Lord  v.  Goddard, 
such  defects  from  the  purchaser.  Chad-  13  How.  (U.S.)  198;  King  r.  Eagle 
sey  V,  Greene,  24  Conn.  562.  Mills,  10  Allen  (Mass.)  548;  Thayer  r* 

Implied  warranties  arise   by  implied  Turner,  8  Met.  (Mass.)  550;  Hazard  r. 

operation  of   law;  they  exist   without  Irwin,   18  Pick.  (Mass.)  95;  Gatling  v. 

any  intention  of  the  seller  to  create  Newell,  12  Ind.  118;  Kennedy  v.  Pana- 

them,  and  may  properly  be  divided  into  ma  Mail   Co.,  L.  R.,   2  Q^  6.  580,  587. 

two  kinds.    The  one  untinctured  by  ac-  And  see  generally  on  this  subject,  Benj. 

tual  fraud  or  deceit,  as  the  warranty  on  Sales   (Bennett's  ed.   18&),   ^  430 

of  title,  warranty  that  provisions  pur-  and   note,  p.   448;   Story  on   Sales,  §^ 

chased   for  domestic    use  are    whole-  378-381;  2  Schouler's  P.   P.  (2nti  ed.), 

some  ;    and    the    warranty   in    execu-  5^  ^4»  ^5?  *  Story's  Eq.  Juris.,  §  191 

tory  contracts,  or  where  the  purchaser  et  se</. 

had  no  opportunity  of  inspection,  that  2.  It  is  only  where  a  party  is  under 
the  article  contracted  for  shall  be  sala-  some  pledge  or  obligation  to  reveal  facts 
ble  as  such  in  the  market.  The  other  to  another  that  mere  silence  will  be 
kind  of  implied  warranties  are  those  considered  as  a  means  of  deception, 
where  fraud  and  deceit  are  of  their  Benj.  on  Sales  (Bennett's  ed.  1888),  § 
very  essence,  without  which  they  do  430,  and  see  note  p.  450;  Story  on  Sales, 
not  exist,  as  in  cases  where  the  seller  i§  381,  382;  i  Story's  Eq.  Juris.,  §  197; 
of  any  article,  knowing  of  its  unsound-  i  Parsons  on  Con.  (5th  ed.)  578.  And 
ness,  uses  any  disguise  or  artifice  to  con-  even  false  representations  by  the  vendor 
ceal  it,  or  represents  it  (whether  in  the  do  not  imply  a  warranty  and  will  not 
way  of  expressing  opinion  or  belief,  or  release  a  vendee  when  by  ordinary  care 
otherwise)  to  be  exempt  from  such  dc-  he  might  have  ascertained  the  true  con- 
feet.  Osgood  V.  Lewis,  2  Har.  &  G.  dition  of  the  thing  purchased.  Moore 
(Md.)  495;  s.  c,  18  Am.  Dec.  317.  v.  Turbeville.  2  Bibb  (Ky.)  602;  s.  c,  5 

In  Georgia,  by  ^  2651  of  the  Code,  Am.  Dec.  642;  Williams  v.  Hicks,  2 
said  to  be  declaratory  of  the  common  Vt.  36;  s.  c,  19  Am.  Dec.  693;  Arm- 
law,  it  is  provided  that  the  vendor  of  strong  v.  BufTord,  51  Ala.  410;  Briggs 
chattels  is  held  to  warrant  that  he  v.  Perkins,  75  N.  Car,  397;  Oneida 
knows  of  no  latent  defect  undisclosed.  Manf.  Co.  v.  Lawrence,  4  Cow.  (N.Y.) 
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by  word  or  deed.^     And  in  some  cases  a  duty  to  speak  is  raised 

440;  Ellis  v.  Andrews,  56  N.  Y.  83;  on  equal  ground,  the  vendor  having  a 
Chrysler  r.  Canaday,  90  N.  Y.  272;  decided  advantage  over  the  purchaser. 
Parker  v,  Moulton,  114  Mass.  99;  Po-  But  this  rigid  principle  has  not  heen 
land  V.  Brownell,  131  Mass.  130;  Hoi-  adopted  into  the  common  law.  The 
brook  V,  Connor,  60  Me.  578;  Watts  t'.  doctrine  in  2  Kent's  Com.  490,  is  said 
Cummins,  50  Pa.  St.  84;  Gordon  :•.  to  be,  where  one  party  possesses  a 
Butler,  105  U.  S.  553;  Mason  r.  Wait,  knowledge  of  facts  which,  from  the 
5  III.  127.  This  rule,  however,  does  not  situation  of  the  property,  the  other  can- 
apply  when  the  property  is  not  present  not  know,  a  suppression  of  such  facts 
at  the  sale  and  the  vendee  is  forced  to  would  render  a  contract  invalid, 
rely  on  the  representations  of  the  ven-  To  make  the  mere  suppression  of  a 
dor.  Hanks  v.  McKee,  2  Litt.  (Ky.)  fact  such  a  fraud  as  will  justify  a  court 
227;  s.  c,  13  Am.  Dec.  265.  in  declaring  the  contract  void,  we  be- 

The  rule  that  the  vendor's  silence  as  lie\'e  the  more  modern  and  more  cor- 
to  defects  where  the  vendee  trusts  to  rect  doctrine  to  be,  there  must  be  some- 
his  own  observation  and  judgment  was  thing  more  than  a  failure  to  communi- 
correctly  applied  in  a  case  where  a  cate  facts  within  the  knowledge  of  the 
second  hand  engine,  with  defects  known  party  selling — there  must  be  conceal- 
to  the  seller,  was  examined  by  the  ment,  and  that  may  consist  in  withhold- 
buyer  and  an  expert  chosen  by  him,  ing  the  information  when  it  is  asked 
without  discovery  of  the  defect.  The  for,  or  by  making  use  of  some  device 
failure  of  the  seller  to  disclose  the  to  mislead,  thus  mvolving  act  and  in- 
defects — ^he  not  being  asked— did  not  tention.  Thus  Parsons,  in  his  able 
charge  him  with  an  Implied  warranty,  treatise  on  the  law  of  contracts,  tlu* 
Cogel  V.  Kniseley,  89  111.  598;  i  Par-  most  modern  work  on  that  subject  to 
sons  on  Con.  r5th  ed.)  578.  which   we    have    access,   says:  If   tlif 

So  far,  the  rule  is  clear,  but  there  is  seller  knows  of  a  defect  in 'his  goous 

a  tendency  to   restrict   rather  than  to  which  the  buyer  does  not  know,  and  if 

extend  the  doctrine   that   the   vendor  he  had  known  would  not  have  bougiit 

may  remain  silent  and  see  the  vendee  the  goods,  and  the  seller  is  silent,  and 

i^indle  himself.     Story   on   Sales,  §§  only   silent,   his    silence   is,   neverthe- 

382,  384;  I    Story  on   Con.,   §  648;  2  less',  a  moral  fraud,  and  ought,  perhaps!, 

Schouler's  P,  P.  (2nd  ed.),  ^  604;  Benj.  on   moral  grounds,  to  avoid   the  con- 

on   Sales   (Bennett's  ed.  1888),  ^  ^30;  tract.     But  this   moral    fraud   has   not 

note  to  Emerson  v.  Brigham,  6  Am.  yet  grown  into  a  legal  fraud.     In  cases 

Dec.  117.  of   this  kind,   there    may   be    circum- 

f.  The  defendants  insist    that  it  is,  stances  which  cause  this  moral  fraud  to 

in  all  cases  where  both  parties  have  not  be  legal  fraud,  and  give  the  buyer  his 

an  equal  access  to  the  means  of  infor-  action  on  the  implied  warranty,  or  on 

mation,  cf'/i ji^  2  Rentes  Com.  482;  and  the  deceit. 

further,  he  insists  that  the  concealment  And  if  the   seller  be  not  silent,  but 

of  any  latent  defect  that  could  not  have  produce  the  sale  by  means  of  false  rcp- 

bcen  discovered  by  the  vendee  through  resentations,  then   the    rule  of  caveat 

the  exercise  of  proper  diligence,  will  emptor  does  not  apply,  and  the  seller  is 

avoid    the    contract,  citing  numerous  answerable    for    his    fraud.      But    the 

cases.  weight  of  authoritv    requires  that  this 

How  far  a  person  is  bound,  when  should  be  active  fraud.  The  common 
dealing  with  another,  to  communicate  law  does  not  oblige  a  seller  to  disclose 
facts  wholly  within  his  own  knowledge,  all  that  he  knows  which  lessens  the 
is  a  question  about  which  the  ablest  value  of  the  property  he  would  sell. 
jurists  differ.  Testing  it  by  the  code  He  may  be  silent,  leavmg  the  purchaser 
of  moral  ethics,  there  can  be  no  doubt  to  inquire  and  examine  for  himself,  or 
about  it,  nor  is  there  any  doubt  when  to  require  a  warranty.  He  may  be 
tested  by  the  rule«  of  the  civil  law;  silent  and  be  safe;  but  if  he  be  more 
both  codes  would  require  a  communi-  than  silent,  if  by  acts,  and  certainly  if 
cation  by  the  vendor  of  every  material  by  words,  he  leads  the  buyer  astray, 
fact  within  his  knowledge,  ancf  unknown  inducing  him  to  suppose  that  he  buys 
to  the  purchaser,  which  might  have  an  with  warranty,  or  otherwise  preventing 
influence  in  making  the  contract,  his  examination  or  inquiry,  this  be- 
Otherwise,  the  parties  would  not  stand  comes  a  fraud,  of  which  the  law  will 
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by  the  circumstances  so  that  silence  upon  the  vendor's  part  works 
a  fraud  and  raises  a  warranty.^ 

take  cognizance.  The  distinction  seems  Story  on  Con.,  ^  648;  2  Schouler's  P.  P. 
to  be,  and  it  is,  grounded  upon  the  ap-  (2nd  ed.),  §  604;  Storjr  on  Sales,  ^^  381, 
parent  necessity  of  leaving  men  to  take  332,  384;  Benj.  on  Sales  (Ben- 
some  care  of  themselves  in  their  busi-  nett's  ed.  1888),  %  430;  Peek  v,  Gurney, 
ness  transactions.  The  seller  may  let  L.  R.,  6  H.  L.  403;  Ankuright  v.  New- 
the  buyer  cheat  himself  «<///^/V«w,  but  bold,  17  Ch.  D.  C.  A.  317;  Smith  v, 
must  not  actively  assist  him  in  cheat-  Chadwick,  20  Ch.  D.  C.  A.  58;  Lee  r. 
ing  himself,     i  Parsons  on  Con.  461.  Jones,  17  C.  B.  N.  S.  506;  Hill  v.  Gray, 

Here  the  seller  was  silent;  he  made  i    Starkie    434;  Laidlaw    v.  Organ,  2 

no   representations  of  any  kind   as  to  Wheat.  178;  Ferebee  v.  Gordon,  13  Ired. 

the  quality  of  the  hay,  and  used  no  (N.  Car.)  350;  Bean  xk  Herrick,  I2  Me, 

artifice  to  mduce  the  defendant's  agent  262;  Prentiss  'v*  Russ,  16  Me.  30;  Mil- 

to   buy.     The   hay  was  there  in  ricks,  liken  r.  Chapman,  75  Me.  322;  s.  c,  46 

and  it  was  quite  easy  for  the  purchaser  Am.  Rep.  386,  395,  396;  Downling  v, 

to  satisfy  himself  as  to  its  quality  by  Dearborn,    77    Me.    457;    Barnard    v. 

pulling  a  few  handfuls  from  the  neks.  Duncan,  38  Mo.   170;  Dean  v,  Morey, 

Damaged  hay,  as  everyone  knows,  can  33  Iowa  120;  Brown  v.  Gray,  6  Jones 

be  very  readily  detected  by  the  color  (N.  Car  )   103;  Turner  v.  riuggins,  14 

and  smell.     It  was  in  the  power  of  the  Ark.   21;  Singleton   v.  Kennedy,  9   B. 

purchaser  to  test  in  this  way  every  one  Mon.  (Ky.)  222;  Dixon  v.  McClutchey, 

of  the  ricks.     It  was  his  own  folhr  that  Add.  (Pa.)  322   (1797);  Stevens  r.  Ful- 

he  did  not  do  so.     It  was  lawful  for  ler,  8  N.  H.  463;  Paddock  t;.  Strobridge, 

the  seller  to  suffer  the  buyer  to  cheat  29  Vt.  471;  Card  well  r.  McClellan,  3 

himself  ad  libitum^  so  that  the  seller  Sneed  (Tenn.)  150;  Hough  v,  Evans,  4 

docs  not  actively   assist  him   therein.  McCord  (S.  Car.)  169;  Duvall  v,  Med- 

Proper  diligence  would  have  enabled  tart,  4  Har.  &  J.  (Md.)  14;  Cornelius  v, 

the  buyer  to  detect  the  unsound  condi-  MoUay,  7    Pa.    St.   293;    Kintzing    r. 

tion  of  the  hay.    The  charge  of  fraud  McElrath,  5  Pa.  St.  467;  Van  Arsdale  v. 

is  in  nowise  established.  Howard,    5     Ala.    596;    Truebody    i\ 

Kohl  V.  Lindley,  39  111.  195;  s.  c,  89  Jacobson,  2  Cal.  269;  Merritt  r.  Robin- 
Am.  Dec.  294;  Armstrong  v.  Bufford,  son,  35  Ark.  483;  Brown  v.  Montgomery, 
51   Ala.  410;  Biggs  \\  Perkins,  75  N.  20  N.  Y.  287. 

Car.  397;  Mason  v.  Wait,  ^  III.   127;  Of  course,  in  cases  where  the  conceal- 

Roseman  v.  Camoran,  43  Cal.  1 10,  1 17;  ment  of  the  truth  is  held  to  be  fraudulent, 

Benj.  on   Sales  (Bennetts  ed.  1888),  §  it  must  appear  that  there  was  an  inten- 

430  and  note,  pp.  448,449;  Schouler's  tion  to  deceive.     In  the  abscence  of  the 

V.  P.  (2nd  ed.),  \  604;  Story  on   Sales,  scienter  there  is  no  fraud.     Hanson  v, 

§  382,  384.  Edgerly,   29    N.   H.    343;   Binnard    v. 

1.  Where  a  vendor  sold  a  quantity  of    Spring,  42  Barb.  (N.  Y.)  470;  Hadley 

beef    for    domestic    consumption    and  v.  Clinton,  13  Ohio  St.  502;  Bigler  v, 

knew    at    the    time    of    the   sale   that  Flickinger,  55   Pa.  St.  279;  Cooper  v, 

the  cow  from  which  it  came  was  diseased  Lovering,  100  Mass.  79;  Beach  v.  Bemt^ 
when  she  was  slaughtered,  it  was  held  ^107  Mass.  499. 

that  there  was  an  implied  warranty  that  But  the  scienter  is  sometimes   pre- 

the  meat  was  sound  and  wholesome,  and  sumed    without    proof   of   the   actual 

the  court- added:  **  In  the  present  case  intent,  and   in   such  cases  an  implied 

the   concealment  of  the  fact  that  the  warranty  is  said  to  arise.     Hoe  v.  San- 

animal  was  diseased    is  equivalent  to  born,  21   N.  Y.  552;  s.  c,  78  Am.  Dec. 

the  suggestion  of  a  falsehood  that  she  163,  165. 

was  sound."     VanBracklin  v,  Fonda,  12  It  should  be  borne  in  mind,  however, 

Johns.  (N.  Y.)  468;  8.  c,  7  Am.  Dec.  that  "  a  transaction  cannot  be  charac- 

339.  terized  as  a  warranty  and  a  fraud  at  the 

There  is  a  strong  and  decided  ten-  same  time.  A  warranty  rests  upon 
dency  evinced  of  late  to  hold  a  party  contract;  while  fraud  ox  fraudulent  rep- 
liable  for  a  suppressio  vert  as  for  a  resentations  have  no  element  of  contract 
suggestio  falsi^  and  in  this  respect  we  in  them,  but  are  essentially  a  tort." 
are  approaching  the  rule  of  the  civil  Rose  v.  Hurley,  39  Ind.  77;  Shordan  v, 
law.  It  is  sometimes  as  fraudulent  to  Kyler,87lnd.  38, 41;  Graham  t».  Nowlin, 
conceal  facts  as  to  misstate  them.  -   i  54'  Ind.  389;  Pierce  v,  Carey,  37   Wis. 
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13.  Some  General  Principlet  of  Implied  Warranty. — A  warranty  of 

title  is  never  implied  in  the  sale  of  realty,  but  only  in  sales  of 

personalty.*     The  doctrine  of  implied  warranty  applies  only  to 

articles  susceptible  of  a  standard  quality  or  which  are  sold  by 

^^ample.*     But  ft  applies  to  property  exchanged    as  well  as  to 

property  sold.'     What  facts  will  constitute  an  implied  warranty 

's  a  question  of  law  for  the  court,  but  the  existence  of  the  facts  is 

^or  the  jury.*     Where  there  is  a  refusal  to  warrant,  no  warranty 

Can  be  implied.*     A  mere  contract  of  sale  or  agreement  to  sell 

^oes  not  imply  a  warranty.*     But,  subject  to  certain  limitations, 

^  warranty  of  title,  although  not  of  quality,  is  implied  in  every  sale 

^f  chattels.^     The  tendency  in  tht?  development  of  the  law  is  to 

^^gard  implied   warranties   with   greater,   and   the   doctrines   of 

^^veat  emptor  with  less,  favor  than  formerly.* 

^3^.    But    representations  or    conceal-  is    an     implied    warranty,    and     their 

^^nts  in  a  sale  which  would  amount  to  verdict  must  be  given  accordingly;  but 

"**  H^arranty,  express  or  implied,  **  will  if  thev  do   not   find   those   tacts,  then 

i?^^  be  deprived  of  that  character  by  the  there  is  no  implied  warranty.     Osgood 

.*:f  that  thev  were  falsely  and  fraudu-  v.  Lewis,  2  Har.  &  G.  (Md")  495;  s.  c, 

^^^y  made.^'     2  Schouler's  P.  P.  (2nd  18  Am.  Dec.  317. 

J^h  ^    606;  Carter  v.  Abbott,  33   Iowa  It  has  been  said  that  the  element  of 

f^:  l^o&e  -•-  Hurley,  39  Ind.  77.    And  intention  is  necessary  to  constitute  an 

^av  Yvork  an  estoppel,  equivalent  to  a  implied   warranty.      Figge   v.   Hill,  61 

^  ^'^nfjfcr,  for    the    protection    of   the  Iowa  430;  Seixas  r.  Woods,  2  Cal.  (N. 

^►H^'ej-.       "   Rose   T*.   Teeple,    16   Ind.   37;  Y.)  48;  s.  c,  2  Am.  Dec.  215. 

^^^g'hn     r.  Ferrall,  57  Ind.  182;  Ander-  But   this   has   been   denied   and    the 

"  ^^''     f  E  mibble,  93  Ind.  570,  577.     But  if  intention  has  been  implied,  as  a  part  of 

f  ^     salleged  no  recovery  can  be  had  the  conclusion  of  law,  from  the  facts 

^  of  a  breach  of  warranty  only,  necessary  to  constitute  an  implied  war- 

"^iathcr,  51  N.  Y.  108;  Ward  r.  ranty.     A  vendor  cannot  escape  liability 

Q^  B.  150.    But  see  Williamson  by  claiming  that  he  did  not  intend  what 

SI,  2  East  446.  his    language  declared.      Hawkins    r. 

e  purchaser  may  elect  to  sue  in  Pemberton,  51    N.  Y.  i^;  s.  c.  10  Am. 

:ontract  where' the   facts   will  Rep.   595;   Stroud   v.   Pierce,  6   Allen 

resort   to  either  remedy.     2  (Mass.)   413;  Stone   v.  Denny,  4   Met. 

s  P.  P.  (2nd  ed.).  ^606;  Las-  (Mass.)  151;  Smith  v.  Justice,  13  Wis. 

"^Vard,  II    Ired.  (N.  Car.)   443.  600;    Robinson   r.   Harvey,  82    111.  58; 

Js  it  will    be  seen  that  it   is  Hoe  v.  Sanborn,  21  N.  Y.  552;  s.  c,  78 

correct  to  speak  of  a  fraud  as  Am.  Dec.  163,  165. 

warranty,  but  it  is  common  so  5.  Habersham  ?•.  Rodrigues,  i  Spears 

d  the  legal  results  are  practi-  (S.  Car.)  314;  Smith  v.  Bank,  Riley  (S 

same  as  though  there  had  been  Car.)  Ch.  113. 

ty.  i.    Harley    v.   Golden  State  Works 

fcrsey  v.  Jackman,  i    S.  &  R.  66  Cal.  238.' 

s.  c.,  7  Am.  Dec.  611.  -7.    Perley  v.  Balch.  23    Pick.  (Mass.) 

Hard  V.  Lyman,  i  Day  (Conn.)  283;  s.  c,  ^4  Am.  Dec  56;  Scott  t'.  Hix, 

•  .»  2  Am.  Dec.  63.         "  2  Sneed  (Tenn.)  192;  s.  c,  62  Am.  Dec. 

«  'wers  V.  Grugett,  i   McCord  (S.  458.     and    note    collecting     and     re- 

O.  viewing    many    cases.       And   see   the 

I>lied  warranties  arise  by  opera-  discussion    of    implied    warranties    of 

^aw.     They  exist  without  any  title  //>.«/. 

TY*«iv      ~ -^   o^  the  seller  to  create  them.  8.    Story  on   Sales.  ^^  359.  364  365;  2 

*^^    ^*"^  conclusions  or  inferences  of  Schoulcr's  P.    P.  (2nd  ed.).  ^^  320,  381; 

^*  ^^^^^»-fcounced  by  the  court  upon  facts  Benj.  on  Sales  (  Bennett's  ed.  1888),  ^ 

er^^^^  or  proved  Ixjforc  the  jury.     If  627,   639.  644.   r/ .try.  and    note,  p.  623; 

^    ^^KiXfi.  be  controverted,  the  court  can  note   to    Emerson   v.  Brigham,  6  Am. 

V^^^^^^^tically  instruct  the  jury  that  if  Dec.  113.  rt  srq.;  note  to  Bragg  r.  Mor- 

iV^i*  fVnd  such  and  such  f-icts,then  there  fill,  24  Am.  Rep.  104,    et  seq. 
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14.  Cnftom  or  XTsage — Effect  on  Implied  Warranty,  etc. — A  custom  or 
usage,  if  well  established,  may  affect  the  application  of  the  maxim 
caveat  emptor,  or  the  doctrines  of  implied  warranty  by  modifying, 
enlarging  or  restricting  them.*  But  the  common  law  is  jealous  of 
such  interference  with  its  established  rules,  and  customs  or 
usages  are  not  permitted  to  so  alter  the  law  as  to  interfere  with 
its  policy  and  work  manifest  injustice.* 

15.  Subject-matter  of  Sale — Existence  o£ — It  is  said  that  there  is 
an  implied  warranty  that  the  subject-matter  of  a  sale  does  or 
shall  exist,  in  every  sale  Oi  chattels.^     But  in  realty  the  existence 

1.  In  JoneR  v.  Bowderi:  4  Taunt.  487,  tract  whence  the  law  implies  none,  or 
it  was  shown  that  in  an  auction  sale  of  to  prevent  the  implication  of  a  war- 
certain  drugs,  as  pimento,  it  was  usual  ranty  where  the  law  implies  one.  Dickin- 
to  state  in  the  catalogue  whether  they  son  v.  Gay,  7  Allen  (Mass.)  29;  s.  c.,8j 
were  sea  damaged  or  not,  and  in  the  Am.  Dec.  656. 

absence  of  a  statement  that  they  were  .  A  usage  that  in  s^les  by  sample  there 

sea  damaged,  they  would  be  assumed  to  is  an  implied  warranty  against  latent 

be   free   from   that  defect.     Held^  that  defects  existing  in  both  the  sample  and 

the  freedom  from  sea  damage  was  an  bulk,  is  illegal.    Boardman  v.  Spooner, 

implied  warranty  in   the   sale  when   it  13    Allen    (Mass.)    359;  Dickinson  r. 

was  not  stated  that  the  drugs  were  sea  Gay,  7  Allen  (Mass.)  29;  s.  c,  83  Am. 

damaged.  Dec.  656. 

So  in  Fatman  v.  Thompson,  2  Dis-  Where  one  sells  goods  under  circum- 
ntey  (Ohio)  482,  it  was  keia  that  a  usage  stances  to  justify  a  buyer  in  believing 
among  tobacco  dealers  to  warrant  that  them  to  be  of  the  vendor's  manufac- 
the  article  should  remain  sound  and  ture,  a  rule  of  a  board  of  trade  will 
merchantable  for  four  months  afler  the  have  no  application  to  prevent  a  war- 
sale  was  valid,  and  if  established  would  ranty  of  their  merchantable  quality  as 
govern  the  sale.  And  while  in  a  sale  implied  by  law.  Chicago  Packing  etc. 
by  sample  it  is  the  duty  of  the  buyer,*  Co.  v.  Tifton,  87  111.  547. 
when  the  goods  are  delivered,  to  ex-  No  custom  in  the  sale  of  any  par- 
am  ine  them  in  a  reasonable  time,  and  ticular  description  of  goods  can  be  ad- 
notify  the  seller  if  they  do  not  conform  mitted  to  control  the  general  rules  of 
to  the  sample,  yet  if  the  goods  are  in  law.  Beime  v.  Dord,  5  N.  ¥."95;  s.c, 
packages,  and  to  be  sold  again  from  the  55  Am.  Dec.  321,  32^;  Thompsons, 
packages,  a  usage  not  to  examine  such  Ashton,  14  Johns.  (N.  Y.)  317. 
goods  until  they  are  opened  for  sale  to  A  custom  cannot  affect  the  right  to 
customers  will  be  valid,  provided  the  return  goods  that  do  not  conform  to 
goods  are  so  opened  in  the  ordinary  the  sample  by  which  they  were  sold, 
course  of  trade,  and  without  unusual  Webster  v.  Granger,  78  III.  230.  And 
delays.  Doane  v.  Dunham,  79  111.  131.  see  on  the  subject  of  customs  and  usages 
Evidence  is  admissible  to  prove  a  cus-  and  their  relationship  to  the  doctrine  of 
tom  that,  upon  the  sale  of  berries  in  implied  warranty  generally:  2  Schouler's 
bags  by  sample,  the  sample  represents  P.  P.  f2nd  ed.),  §  326;  Boorman  v.  Jen- 
the  average  quality  of  the  entire  lot,  and  kins,  12  Wend.  (N.  Y.)  566;  27  Am. 
not  the  average  quality  of  the  amount  Dec.  158,  and  note;  Bradford  t*.  Manly, 
contained  in  each  bag  taken  separately.  13  Mass.  139;  s.  c,  7  Am.  Dec.  122,  and 
Schnitzer  v.  Oriental  Print  Works,  114  note;  Dickinson  r.  Gay, 7  Allen  (Mass.) 
Mass.  123.  29;  s.  c,  83    Am.   Dec.  656,  and   note; 

And  evidence  may  be  heard  to  show  Beime  v.  Dord,  5  N.   Y.  9^;    s.  c,  55 

that  the  term  "horn  chains"  in  a  contract  Am.   Dec.  321,  and  note;  Cox  v.  Hcis- 

was   the  customary   name    for   chains  ley,  19  Pa.  St.  243;  Dodd  r.  Farlow.  n 

made  of   **hoof  and  horn."     Swett    v.  Allen   (Mass.)  426;  Wetherill  r.  Neil- 

Shumway,  102  Mass.  365.  son,  20  Pa.  St.  448;  Whitmore  v.  South 

2.  Usages  will   not   be  permitted  to  Boston  I.  Co.,  2  Allen  (Mass.)  52. 
conflict  with  settled  rules  of  law,  or  the  3.   Lile  v.  Hopkins,  12   Smed.  &  M. 
legal  interpretation  or  effect  of  a  con-  (Miss.)  299;    s.  c,   51  Am.  Dec.  115; 
tract.     Nor  will  they  be  received  to  im-  Bern,  on   Sales   (Bennett's  ed.    1888), 
ply  a  warranty  from  the  terms  of  aeon-  §  669. 
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of  the  subject-matter  of  a  sale  is  not  impliedly  warranted,  but 
its  existence  is  a  condition  precedent  to  the  execution  of  the 
sale.* 

18.  Kinds  of  Implied  Warrantiea — The  elementary  principles 
relating  to  the  law  of  implied  warranties  in  general  having  been 
reviewed  and  established,  it  is  now  in  order  to  treat  o£  their  ap- 
plication to  the  different  kinds  and  classes  of  implied  warranties. 

Implied  warranties  may  be  divided  into — 

1.  Implied  Warranties  of  Title, 

2.  Implied  Warranties  of  Quality,^ 

Subordinate  to  implied  warranties  of  quality,  but  in  a  certain 
sense  distinct  from  them,  we  may  class: 

3.  Implied  Warranties  in  Sales  by  Sample;  especially  by  the 
warranty  that  the  bulk  shall  conform  to  the  sample.* 

These  three  branches  of  the  law  of  implied  warranty  will  now 
be  considered  in  the  order  named. 

17.  Implied  Warranty  of  Title — The  Bole  in  General. — By  the 
civil  law  in  every  sale  there  was  an  implied  warranty  of  peaceable 
possession  and  against  eviction  practically  equivalent  to  warranty 
of  title.*  At  common  law  it  has  been  said  that  no  warranty  of 
title  in  the  sale  of  personalty  is  implied.*     But  such  is  not  now 

1.  Benj.  on  Sales  (Bennett's  ed.  1888),  were  seemingly  endorsed,  for  the  court 
hh  A  77.  78,  669;  2  Schouler's  P.  P.  in  the  course  of  the  opinion 
(3nd  ed.),  44  317,  344;  ante,  4  7  of  this  although  the  remarks  were  obiter  dicta 
title.  said:  *'The  bargain  and  sale  of  a  spec! - 

2.  2  Schouler's  P.  P.  (2nd  ed.),  §  342;  fie  chattel  by  our  law  (which  differs  in 
Benj.  on  Sales  (Bennett^s  ed.  1888),  44  ^^^^  respect  from  the  civil  law)  un- 
627,  644;  Story  on  Sales,  4  3^6;  i  Par-  doubtedly  transfers  all  the  property  the 
sons  on  Con.  (5th  ed.)  573.  vendor    has,    where    nothing    further 

8.  Story  on  Sales,  4  3^>6;  2  Schouler's  remains   to  be  done   according  to  the 

P.  P.  (2nd  ed.),  4  359i  Benj.  on  Sales  intent  of  the   parties  to  pass  it.     But  it 

(Bennett's  ed.  1888),  note,  p.  624,  «/j«^.;  is  made  a  question  whether  there    is 

I  Parsons  on  Con.  (5th  ed.),  4  585.  annexed  by   law   to  such    a  contract, 

4.  Story    on    Sales    (Perkins'    ed.),  which  operates  as  a  conveyance   of  the 

h  3^  f ;  2  Schouler's  P.  P.  (2nd  ed.),  property,  an  implied  agreement  on  the 

i  379;  Benj.  on  Sales  ( Bennett's  ed.  1888),  part  of  the   vendor    that  he  has   the 

hk  405>  406,  642;   2   Bl.   Com.  451;   2  ability   to  convey.'     With    respect   to 

Kent's  Com.  478;  Dig.  21,  2,  i.  executory  contracts    of  purchase    and 

6.  In  Noy*s  Maxims, ch.  42, it  is  said:  sale,  where  the  subject  is  unascertained 

"If  I  take  the  horse  of  another  man  and   is  afterwards  to  be  conveyed,  it 

and  sell  him,  and   the  owner  take  him  would   probably  be  implied  that  both 

again,  I  may  have  an  action  of  debt  for  parties  meant  that  a  good   title  to  that 

the  money  ;Vor  the  bargain  was  perfect  subject  should   be  transferred,  Jin   the 

by  the  delivery  of  the  horse,  and  car^a/  same  manner  as  it  would   be  implied, 

emptor y    And  so  the  law   is  stated   in  under    similar    circumstances,   that    a 

Coke's  Institutes,  thus:    '^Note,  that  by  merchantable  article   was   to  be  sup< 

the  civil  law  every   man  is  bound   to  plied.     Unless  goods,  which  the  party 

warrant  the  thing  he  selleth  or  convey-  could  enjoy  as  his  own  and  make  full 

eth,  albeit  there  be  no  express  war-  use  of,    were  delivered,   the    contract 

ranty;  but  the   common   law   bindeth  would    not    be  performed.     The   pur- 

ViVro  not  unless   there   be  a  warranty,  chaser  could  not  be   bound  to  accept  if 

t\ther  in  deed  oV*  in   law,  for  caveat  he  discovered  the  defect  of  title  before 

emptor."    Co.  Lit.  102  a.  delivery,  and  if  he  did,  and  the  goods 

In  Morley  v.  Attenborough,  3  Exch.  were  recovered  from  him,  he  would  not 

500,  these  old   statements  of  the   law  be   bound  to  pay,  or,  having  paid,  he 

117 


ImpUed  Warranty           IMPLIED    WARRANTY,  ofTitte. 

would  be  entitled  to  recover  back  the  in  possefision  of  a  personal  chattel  sells 
price,  as  on  a  consideration  -which  had  it,  the  bare  affirming  it  to  be  his  own 
failed.  But  where  there  is  a  bargain  amounts  to  a  warranty/  And  Mr. 
and  sale  of  a  specific  ascertained  chat-  Jistice  Buller,  in  Fasley  v,  Free- 
tel,  which  operates  to  transmit  the  man  (3  T.  R.  57),  disclaims  any 
property,  and  nothing  is  said  about  distinction  between  the  effect  of  an 
title,  what  fe  the  legal  effect  of  that  con-  affirmation  when  the  vendor  is  in 
tract?  Does  the  contract  necessarily  possession  or  not,  treating  it  a£ 
import,  unless  the  contrary  be  ex-  equivalent  to  a  warranty  in  both 
pressed,  that  the  vendor  has  a  good  title?  cases.  .  .  .  From  these  authorities 
or  has  it  merely  the  effect  of  transfer-  in  our  law,  to  which  may  be  added  the 
ringsuch  title  as  the  vendor  has?  .  .  .  opinion  of  the  late  Lord  Chief  Jus- 
The  result  of  the  older  authorities  is,  tice  Tindal  in  Omerod  v.  Huth  (14 
that  there  is,  by  the  law  of  England,  no  M.  &  \V.  664),  it  would  seem  that  there 
warranty  of  title  in  the  actual  con-  is  no  implied  warranty  of  title  on  the 
tract  of  sale  any  more  than  there  is  of  sale  of  goods,  and  that,  if  there  be  no 
quality.  The  rule  of  caveat  emptor  fraud,  a  vendor  is  not  liable  for  a  bad 
applies  to  both;  but  if  thp  vendor  knew  title,  unless  there  is  an  express  war- 
that  he  had  no  title,  and  concealed  that  ranty,  or  an  equivalent  to  it,  by  decla- 
fact,  he  was  always  held  responsible  to  rations  or  conduct;  and  the  question  in 
the  purchaser  as  for  a  fraud,  in  the  each  case  where  there  is  no  warranty 
same  way  that  he  is  if  he  knew  of  the  in  express  terms^  will  be^  whether 
defective  quality.  This  rule  will  be  there  are  such  circumstances  as  will 
found  in  Co.  Lit.  102  a;  3  Rep.  22  a;  be  equivalent  to  such  a  warranty. 
Noy  Max.  42;  Fitz.  Nat.  Brev.  94  c\  in  Usage  of  trade,  if  proved  as  a  matter  of 
Springwell  v.  Allen,  Aleyn  91,  cited  hy  fact,  would,  of  course,  be  sufficient  to 
LiTTLEDALE,  J.,  in  Early  v.  Garrett,  9  raise  an  inference  of  such  an  engage- 
B.  &  C.  932;  and  in  Williamson  v,  Al-  ment;  and  without  proof  of  such  usage, 
lison,  2  East  449,  referred  to  in  the  the  very  nature  of  the  trade  may  be 
argument.  ...  It  may  be  that,  as  enough  to  lead  to  the  conclusion  that 
in  the  earlier  times,  the  chief  transac-  the  person  carrying  it  on  must  be 
tions  of  purchase  and  sale  were  in  understood  to  engage  that  the  purchaser 
markets  and  fairs,  where  the  bona  shall  enjoy  that  which  he  buys,  as 
fde  purchaser  without  notice  ob  against  all  persons.  It  is,  perhaps, 
tained  a  good  title  as  against  with  reference  to  such  sales  that  Black- 
all  except  the  crown  (and  after-  stone  makes  the  statement  above 
wards  a  prosecutor,  to  whom  restitu-  referred  to.  .  .  .  We  do  not  sup- 
tion  is  ordered  by  the  21  Hen.  8,  ch.  pose  that  there  would  be  any  doubt,  if 
1 1 ),  the  common  law  did  not  annex  a  the  articles  were  bought  in  a  shop  pro- 
warranty  to  any  contract  of  sale.  Be  fesscdly  carried  on  for  the  sale  of 
that  as  it  may,  the  older  authorities  are  goods,  that  the  shop  keeper  must  be 
strong  to  show  that  there  is  no  such  considered  as  warranting  that  those 
warranty  implied  by  law  from  the  mere  who  purchase  will  have  a  good  title  to 
sale.  In  recent  times  a  different  notion  keep  the  goods  purchased.  In  such  a 
appears  to  have  been  gaining  ground  case  the  vendor  sells  *as  his  own,' and 
(see  note  of  the  learned  editor  to  3  Rep.  that  is  what  is  equivalent  to  a  warranty 
22  a);  and  Mr.  Justice  Blackstone  of  title. 

says,  *In  contracts  for  sale  it  is  con-  "But  in  the  case  now  under  considera- 
stantly  understood  that  the  seller  tion,  the  defendant  can  be  made 
undertakes  that  the  commodity  he  sells  responsible  only  as  on  a  sale  of  a  for- 
is  his  own,*  and  Mr.  Woodrson,  in  fei ted  pledge  eo  nomine^  .  .  .  and 
his  Lectures,  goes  so  far  as  to  assert  the  question  is,  whether  on  such  a  sale, 
that  the  rule  of  caveat  emptor  is  accompanied  with  possession,  there  is 
exploded  altogether,  which  no  author-  any  assertion  of  absolute  title  to  sellj 
ity  warrants.  *At  all  times,  how-  or  only  an  assertion  that  the  article  has 
ever,  the  vendor  was  liable,  if  there  was  been  pledged  with  him,  and  the  time 
a  warranty  in  fact;  and  at  an  early  allowed  for  redemption  has  passed.*' 
period,  the  affirming  the  goods  to  be  Held^  that  the  latter  was  the  true 
his  own  by  a  vendor  in  possession,  meaning  of  the  contract.  The  learned 
appears  to  have  been  deemed  equiva-  judge  continued  as  follows:  "It  may  be 
lent  to  a  warranty.'  Lord  Holt,  in  that,  though  there  is  no  implied  war- 
Medina  T».  Stoughton  (i  Salk.  210;  Ld.  ranty  of  title,  so  that  the  vendor  would 
Raymond,  593),  says  that:  'Where  one  not  be  liable  for  a  breach  of  it  to  unliq- 
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the  rule  cither  in  England  or  America,  and  in  both  countries 
the  rule  is  settled,  that  in  a  sale  of  personalty  there  is  an  implied 
warranty  of  title  when  the  vendor  sells  as  owner,  or  under  circum- 
stances implying  an  affirmation  of  ownership,  personalty  of 
which  he  is  in  possession.^ 

uidated    damages,  yet    the   purchaser  s.  c,  2  VVh  &  Tud.  L.  C.  Eq.  (5th  ed.) 

may  recover  back  the  purchase  money  7^3. 

a^  on  a  consideration  that  failed,  if  it  In  the  United  States,  there  are  many 
could  be  shown  that  it  was  the  under-  cases  that  support  the  text,  which,  in- 
standing  of  both  parties  that  the  bar-  deed,  is  but  a  general  statement  of  the 
gain  should  be  put  an  end  to  if  the  American  rule  that  will  shortly  be  dis- 
purchaser  should  not  have  a  good  title,  cussed  more  fully.  From  the  mabs  (»f 
But  if  there  is  no  implied  warranty  of  cases  it  is  sufficient  to  cite  Ricks  v, 
title  some  circumstances  must  he  shown  Dillahunty,8  Port.  (Ala.)  133;  Cozzins 
to  enable  the  plaintiff  to  recover  /or  v.  Whitaker,  3  Stew.  &  P.  (Ala.)  322; 
money  had  and  received.  This  cabc  Williamson  v.  Sammons,  34  Ala.  091 ; 
was  not  made  at  the  trial,  and  the  only  Boyd  t*.  Whitfield,  19  Ark.  447;  Lind- 
question  is  whether  there  was  an  sav  v.  Lamb,  24  Ark.  222;  Gross  i\ 
implied  warranty."  Klerski,  41  Cal.  in;  Starr  r.  Ander- 
It  will  be  noticed  that  on  the  facth  of  sen,  19  Conn.  341;  Lines  v,  Sniitii,  4 


the   case   Morley   v,   Attenborough,  3     Fla.  47;  Morris  v.   Thompson^  85  111. 

T);    Fawcett   r.   Osborn.   32 
rightly  decided,  as  it  was  the  case  of  a     Marshall  i\  Duke,  51  Ind.  02. 


Kxchange  500;  s.  c,   13  Jur.   282,  was     16;    Fawcett   r.   Osborn.   32    III.   411; 


sale  by  a  pawnbroker  as  such  of  an  un-  Chism  f.   Woods,  Hard.  (Ky.)  540; 

redeemed  pledge,  and  the  court  properly  s.  c,  3  Am.   Dec.  740;  Payne  r.  Rod- 

decided  that  in  such  a  case  the  pledgee  den,  4  Bibb    (Ky.)  304;    s.  c,  7  Am. 

did  not  pretend  to  sell  as  owner,  but  Dec.    73^;  Scott    v.    Scott,   2    A.    K. 

avowedly    sold    as    a    mere    pledgee,  Marsh.  (Ky.)  215;  Chancellor  r.  W i ij- 

and,  therefore,  that  no  warranty  of  title  gans,  4  B.   Mon.  (Ky.)  201;    s.  c,  ;/» 

could   be   implied,  and    the    rule  was  Am.  Dec.  499;  Richardson  v.  Tip'.m, 

caveat  emptor.  2   Bush   (Ky.)   202;  Hale   v.   Smith,  6 

In  this  case  it  was  stated,  as  we  have  Greenl.  (>le.)  420;  Eldridge  v.  Wad- 
seen,  that  by  the  older  authorities  there  leigh,  3  Fairt.  (Me.)  372;  Butler  r. 
was  no  implied  warranty  of  title  in  the  Tufts,  13  Me.  302;  Huntingdon  v.  Hall, 
sale  of  chattels,  and  Blackstone's  state-  36  Me.  501;  s.  c,  58  Am.  Dec.  7^)5; 
ment  to  the  contrary  was  criticised.  Thurston  v.  Spratt,  52  Me.  202;  Mock- 
But  it  seems  that  the  learned  judge  who  bee  V.  Gardner,  2  Harr.  &  G.  (Md.) 
delivered  the  opinion  was  himself  in  176;  Rice  v.  Forsythe,  41  Md.  3S9; 
error  as  to  the  weight  of  the  older  Matheny  v.  Mason,  73  Mo.  677;  s.  c, 
authorities  upon  this  question.  Benj.  39  Am.  Rep.  <4i;  Dryden  r.  Kellogg, 
on  Sales  (Bennett's  ed.  1888),  §§  627-  2  Mo.  App.  87 ;  Donaldson  v.  New- 
640;  2  Schouler's  P.  P.  (2nd  ed.)  {^  man,  9  Mo.  App.  235 ;  Robinson  v. 
376,  377;  note  to  Scott  v.  Hix,  62  Am.  Rice,  20  Mo.  229;  Emerson  v.  Brig- 
Dec.  460.  ham,  10  Mass.  202;  s.  c,  6  Am.  Dec. 

1.  Mr.  Benjamin  elaborately  reviews  109;    Bucknam    v.   Goddard,   21    Pick. 

all  the  cases  and  states  the  existing  rule  (Mass.)   71;    Coolidge   v.   Brmham,    i 

in  conformity  with  the  text, and  in  even  Met.    (Mass.)   551;  Dorr  v.  Fisher,   i 

broader  terms,  as  we  shall  see  shortly.  Cush.  (Mass.)  273;  Bennett  r.  Bartlett, 

Benj.  on  Sales  (Bennett's  ed.  1888),  ^4  6  Cush.  (Mass.)  22c;  Whiney  v.  Hytc- 

627-640;  note  to  Scott  v.  Hix,  62  Am.  wood,  6  Cush.  (Nlass.)  86;  Brown  -•. 

Dec.  460.     And  that  such  is  the  result  Pierce,  97  Mass.  46;  s.  c,  93  Am.  Dec. 

of  the  American  cases,  see  2  Schouler's  57;  Shattuck  v.  Green,  104  Mass.  42; 

P.  P.  (2nd  ed.),  ^  376-378.  llunt  v.  Sackett,  31  Mich.  18;  Davis  t*. 

In    England   the  leading  case  upon  Smith,  7  Minn.  414;  Long  v.  Hicking- 

the  general  rule,  as  stated  in  the  text,  is  bottom,   28    Miss.    772;  s.  c,  64  Am. 

Eichholz   r.   Banister,    17  C  B.,  N.  S.  Dec.    118;    Storm    v.   Smith,  43   Miss. 

708;  34  L.  J.,  C.  P.  105,  and  with  it  may  497;  Sargeant  v.  Currier,  49  N.  ll.  310; 

be  usefully  compared  the  early  case  of  s.  c,  6  Am.  Rep.  524;  Wanser  v.  Mess- 

L'Apostre  v.  LTlaistrier,  as  stated  in  ler,  29  N.  J.  L.  256;  Wood  v.   Sheldon, 

Ryail   t'.   Rowles,  I    Vcsey,  Sen.  351;  42N.J.  L.  421;  s.  c,  36  Am.  Rep.  523; 
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18.  The  English  Bole. — In  Eng^^nd,  the  rule  is  even  broader 
than  this,  and  is  thus  stated  :  "  A  sale  of  personal  chattels  implies 
an  affirmation  by  the  vendor  that  the  chattel  is  his,  and  therefore 
he  warrants  the  title,  unless  it  be  shown  by  the  facts  and  circum- 
stances of  the  sale  that  the  vendor  did  not  intend  to  assert  owner- 
ship, but  only  to  transfer  such  interest  as  he  might  have  in  the 
chattel  sold."*  Under  this  rule,  in  England,  no  distinction  is 
drawn  between  cases  where  the  vendor  is  in  possession  and  those 
where  he  is  not,  and  such  a  distinction  has  been  expressly  repudi- 
ated as  unsound  in  principle.* 

19.  The  American  Rnle. — But  in  the  United  States  an  attempt 
has  been  made  to  distinguish  between  cases  where  the  vendor  was  in 
possession  and  those  where  he  was  not,  and  there  are  many  dicta 
and  a  few  direct  decisions  to  the  effect  that,  in  the  former  case, 
there  is  an  implied  warranty  of  title  and  in  the  latter  none.^  It 
has  been  thought  that  this  distinction  is  too  firmly  imbedded  in 

Inge  V.  Bond,  3  Hawks.  (N.  Car.)  101;  2.  The  case  of  Medina  v.  Stou^hton 

Heirmance  t'.  Vernoj,6  Johns.  (N.  Y.)  Salk.  210,  in   the   point   of  decision   is 

5 ;     Vibbard    v.    Johnson,    19   Johns,  the  same  as   Crosse   v,  Gardner  ;  but 

(N.  Y.)  78;  Swett  V.  Colgate,  20  Johns,  there  is  an  obiter  dictum  of  Holt,  C. 

(N.  Y.)    196;  s.  c,  II    Am.  Dec.  266;  J.,  that,  where  the  seller  of  a  personal 

Case  V,  Hall,  24   Wend.  (N.  Y.)  102;  thing  is  out  of  possession,  it  is  other- 

j..  c,  35  Am.  Dec.  605;  Rew  v.  Barber,  wise,  for  there  may  be  room  to  ques- 

3  Cow.   (N.  Y.)  272;  Hoe  v.  Sanborn,  tion  the  seller's  title,  and  caveat  emptor 

2£  N.  Y.  556;  s.  c,  78  Am.  ^ec.   163;  in  such  case  to  have  an  express  war- 

Burt  V.  Dewey,  40  N.  Y.  283;  s.  c,  100  ranty  or  a  good  title.     This  distinction 

Am.   Dec.  482;  McKnight  t-.  Devlin,  by  Holt    is   not  mentioned  by  Lord 

j2  N.  Y.  401;  s.  c,  II   Am.  Rep.  715;  Raym.,  593,  who  reports  the  same  case ; 

McCoy   V.   Artcher,  3   Barb.  (N.  Y.)  and  if  an  affirmation  at  the  time  of  sale 

323;  McGiffen  v.  Baird,  62  X.  Y.  329;  be  a  warranty,  I  cannot  feel  a  dtstinc- 

Darst  V.  Brockway,  11  Ohio  462;  Mc-  tion  between  the  vendor*s  being  in  or 

Cabe   V.  Morehead,   i    W.  &  S.  (Pa.)  out  of  possession.     The  thing  is  bought 

513;  Swanzey   v,   Parker,   50   Pa.   St.  of  him,  and  in  consequence  of  his  as- 

441;  Flynn  v.   Allen,  57  Pa.  St.  482;  sertion ;  and  if  there  be  any  difference, 

Whitaker  v.  Eastwick,  75  Pa.  St.  229;  it  seems  to  me  that  the  case  is  strongest 

Krumbhaar   v.   Birch,  83   Pa.  St.  426;  against  the  vendor  when  he  is  out  of 

Dorsey  r.  Jackman,  I  S.  &  R.  (Pa.)  42;  possession,   because   then    the    vendee 

s.   c,   7    Am.    Dec.    611;    Colcock    v.  has  nothing  but  the  warranty   to  rely 

Goode,  3  McCord  (S.  Car.)  513;  Wood  on.      Butler,  J.,  in   Pasley  v.   Free- 

V.  Caven,   i    Head   (Tenn.)  507;  Trigg  man,  3  T.  R.  51;  s.  c,  2  Sm."  Lea.  Cas. 

r.  Paris,  5  Humph.  (Tenn.)  343;  Goo-  *55,  02.     The  doctrine  thus  enunciated 

kin  V.  Graham,  5  Humph.  (Tenn.)  480;  by  Butler,  J.,  was  distinctly  reaffirmed 

Charlton   v.   Lay,   c   Humph.  (Tenn.)  in   Morley   v.   Attenborough,  3  Exch. 

496;  Bank  of  St.   Albans  v.  Farmers'  500,  and  in  Eichholz  v.  Banister,  17  C. 

etc.  Bank,  10  Vt.  145;  Thrall   v.  New-  B.  (N.  S.)  708;  s.  c,  in  substance,  Benj. 

ell,  19  Vt.  202;  s.  c,  47  Am.  Dec.  682;  on  Sales  (Bennett's  ed.  1888),  ^§  635, 

Patee  v.  Pelton,  48  Vt.   182;  Gilchrist  636. 

V.  Hilliard,  53  Vt.  592;  s.  c,  38  Am.  3.  See  the  long  list  of  cases  cited  in 

Rep.  706;  Sherman  v.  Champlain  etc.  note  i,  p.  119. 

Co.,  31  Vt.  162;  Byrnside  v.  Burdette,  In   many   of  the  cases  cited   in  the 

15   W.   Va.  702;    Lane   v.   Romer,   2  note  referred  to  ^iV/a  will  be  found  as- 

Chand.   (Wis.)  61;  Costigan  v.  Haw-  suming  that  in  the  United  States  there 

kins,  22    Wis.  74;  s.  c,  94   Am.   Dec.  is  no  implied  warranty  of  title  in  the 

583;  Croninger  v.  Paige,  48  Wis.  229;  sale  of  personalty  by  a  vendor  out  of 

Edgerton  v.  Michels,  66  Wis.  124.  possession.     Kent  so  states   the  rule, 

1.  Benj.  on  Sales  (Bennett's  cd.  188S),  2  Com.  478,  and  in  Huntingdon  v.  Hall, 

i  639.  36   Me.   501;  s.  c,   58  Am.   Dec.  765, 
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our  law  of  sales  to  be  eradicated.*  But  of  late  there  is  a  tendency 
to  question  its  correctness  in  principle,  and  upon  examination  it 
will  be  found  that  most  of  the  cases  relied  upon  as  establishing 
it  really  turn  upon  facts  from  which  no  warranty  would  have  been 

implied  under  the  English  rule,  and  therefore  that  the  question 
of  possession  or  the  want  of  it  was  not  controlling  in  such  cases.* 

Kent's  statement  of  the  doctrine  is  American  courts  have  found  a  safe 
quoted  with  approval,  and  the  court  harbor.  There  are  recent  cases  in  our 
said  that,  **  the  doctrine  of  implied  war-  State  courts  which  tend  to  establish 
rantj  would  seem  to  be  limited  to  the  this  preferable  doctrine :  that  the  sale 
case  where  the  vendor  has  possession  of  personal  property*  implies  a  war- 
.  .  .  The  cases  where  it  is  asserted  ranty  of  ownership  in  the  seller,  unless 
in  general  terms  that  in  the  sales  of  the  circumstances  are  such  as  to  justify 
personal  chattels  the  law  will  imply  a  a  contrary  presumption  ;  but  that  where 
warranty,  will  be  found  to  be  those  in  the  goods  are  absolutely  in  a  third  per- 
which  the  vendor  was  in  possession,  son*s  possession,  and  neither  actually 
and  where  the  distinction  here  con-  nor  constructively  in  the  seller's,  this  t>i 
sidered  did  not  arise,  and  was  not  a  strong  circumstance  against  imply- 
necessarily  involved  in  their  determi-  ing  so  full  a  warranty  In  other  word.s, 
nation."  In  general  it  may  be  said  that  the  question  is  one  of*  evidence,  without 
the  tendency  of  the  American  courts  is  any  clear-cutting  distinction  in  respect 
to  hold  that  if  the  vendor  has  not  the  of  possession  by  this  or  that  party,"  2 
possession,  there  is  no  implied  war-  Schouler's  P.  P.  (2nd  ed.).  k  378. 
ranty,  and  the  rule  is  caveat  emptor.  So,  Mr.  Freeman,  in  a  note  to 
Huntingdon  r.  Hall,  36  Me.  501;  s.  c,  Scott  r.  Mix,  62  Am.  Dec.  464,  465, 
58  Am.  Dec.  765;  Lackev  v.  Stouder,  doubts  the  correctness  of  the  American 
2  Ind.  376;  Johnson  v.  Houghton,  19  doctrine  that  there  is  no  implied  war- 
Ind.  359,  362;  Long  r.  Hickingbottom,  ranty,  except  where  the  vendor  is  in 
28  Miss.  772;  s.  c,  64  Am.  Dec.  118;  possession.  And  in  this  connection  the 
Storm  V.  Smith,  43  Miss.  497;  Scran-  case  of  Scott  f.  Hix,  supra,  is  itself 
ton  V.  Clark,  39  K.  Y.  220,  224;  s.  c,  worthy  of  attention  as  illustrative  of 
100  Am.  Dec.  430.  the  general  doctrine.     In  that  case  the 

It  should  be  noted,  however,  that  any  court  correctly   said:  "  The   law   does 

affirmation  of  title  by  a  vendor  not  in  not  imply  a  warranty  of  title   to   per- 

possession   is  constriied   to  be  a   war-  sonal  property  not  in  possession  of  the 

ranty.      Huntingdon  r.    Hall,  36  Me.  vendor  at  the  time  of  sale,  but  which  is 

501;  s.  c,  58  Am.   Dec.  765;  Byrnside  out  of  his  possession  and   claimed   by 

T'.  Burdette.  15  W.  Va.  702.  another,  as  in  the  case   before  us.     In 

That  in  the  absence  of  evidence   the  such  cases  the  warranty  must  be  cx- 

presumption  is  that  the  vendor  was  in  pres>  ;  it  cannot  be  implied."     In  this 

possession.      Long   r.    Hickingbottom,  case  it  was  also  clear  that  no  warranty 

28  Miss.  772;  s,  c,  64  Am.  Dec.  118.  was  intended  or  expected.     **It  was  an 

And  the  constructive  possession   is  adventure   for  speculation  with  a  risk 

sufficient  to  raise  a   warranty.     Hunt-  of    title   and    all  other   consequences." 

ingdon  v.  Hall,  36   Me.   501;    s.  c,  58  Scott  v.  Hix,  2   Sneed  (Tenn.)    192;  s. 

Am.  Dec.  765;  Shattuck  f.  Green,   104  c,  62  Am.  Dec.  458. 

Mass.  42.  for  a  review  and  comparison   of  the 

1.  Benj.  on  Sales  (Bennett's  ed.  1888),  leading  cases  cited   in   support  of  the 

^641;  Story  on  Sales  (Perkins*  ed.),  ^  American     rule,     see    Mr.     Bennett's 

367,  note;  2  Schouler's  P.  P.  (2nd  ed.),  note  to  Benj.  on    Sales  (ed.  188S),  pp. 

^  ^78.  616,  618.     As  the   result  of  his  exami- 

3.  Thus,  speaking  upon  this  subject,  nation  of  the  cases  Mr.  Bennett  >ays  : 

Mr.    Schouler    says:  "But    when    we  "If  this   is   a   correct   analysis  of  the 

reflect  how    little,  after  all,  the   prece-  cases  on  this  suWect,  it  will  be  seen  that 

dents    have  established,  how   recently  in   very    few    of   them    was  the   exact 

Eichholz  V.  Banister,  17  C.  B.  N.  S.,  708,  point  decided,  or  necessary  to   the   de- 

was  decided,  and  what  a  considerable  cision  ;  and,  considering   that   all   the 

part  of  the  law  in  England   upon   this  cases  and  dicta  rest  on  the  older  cases, 

subject  rested  previously  on  mere  dicta,  which  have  been  shaken   in   the   later 

we  shall  be  slow  to  conclude  that  the  English  decisions,  It  may  still  be  open 
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It  would,  therefore,  seem  that  the  distinction  between  a  vendor 
in  and  out  of  possession  as  affecting  the  doctrine  of  implied  war- 
ranty of  title  may  yet  be  abandoned  in  the  United  States  and  the 
English  rule,  w'ith  its  well  recognized  limitations,  be  adopted  as 
the  correct  enunciation  of  the  common  law  doctrine.* 

20.  The  Bnle  in  Canada. — In  Canada,  the  rule  as  to  an  implied 
warranty  of  title  has  been  somewhat  uncertain  and  there  has 
been  a  tendency  towards  the  United  States  rule  on  the  subject  of 
possession,  but  piobably  when  squarely  presented  for  decision  the 
English  rule  as  stated  above  will  be  followed.* 

21.  The  Civil  Law  Rule. — There  w  as  an  implied  warranty  against 
eviction  in  the  Roman  law  which  in  effect  amounted  to  an 
implied  warranty  of  title.* 

22.  Implied  Warranty  of  Title — Illustrative  Casea — In  preceding 
paragraphs  the  general  principles  and  peculiar  distinctions  of  the 
doctrine  of  implied  warranties  of  title  have  been  stated.*  In  con- 
nection therewith  leading  cases  have  been  cited  and  reviewed. 
Bearing  in  mind  these  principles  and  distinctions  it  is  proper  to 
here  consider  some  cases  in  which  they  have  been  applied.  Thus 
it  is  held  that  the  sale  and  delivery  of  goods  in  possession  of  the 
seller,  where  nothing  is  said  about  the  title,  is  equivalent  to  an 
express  warranty  of  title  and  the  rights  and  liabilities  of  the 
parties  are  the  sAme.*     Possession,  it  is  said,  implied  a  warranty 

to  doubt   whether  the   distinction   be-  like  this  to  undertake  to  state  what  the 

twcen  a  vendor  in  and  out   of  posses-  law  should  be,  but  only  what  it  is.     In 

sion  ought  to  be  or  will   be   generally  this  particular   instance,   however,  the 

sustained."      The  cases   reviewed    bv  rule  is  so  unsettled  that  a  discussion  of 

Mr.    Bennett  upon    this    question  are  the  question  in  the  lieht  of  fundamental 

the  following:  Andres  z\  Lee,   i    Dev.  principles  has  seemed  necessary.     It  is 

&   B.    (N.  Car.)   Eq.  318;    McCoy    r.  believed  in  so  doing  a  conclusion  has 

Artcher,  3  Barb.  (N.  Y.)  323;  Dresser  been   reached   in    harmonj'    with   well 

V.   Ainsworth,   9   Barb.    (X.  Y.)   620;  considered  authorities  of   recent   date. 

Edick  V.  Crim,  10  Barb.  (N.  Y.)  445;  See  Sherman  ?».  Champlain  Trans.  Co., 

Huntingdon  r\  Hall,  36  Me.  501;  s.  c,  31  Vt.  162;  Shattuck  ^•.  Green,  104  Mass. 

58  Am.  Dec. 765;  Scotti'.  Hix,  2   Sneed  42,45;  Gross  t-.  Kierski,  41  Cal.  iii;  2 

(Tenn.)    192;  s.  c,  62  Am.  Dec.   458;  Schciuler's  P.P.  (2nd  ed.),  4  378. 

Long  V,  Hickingbottom,  28  Miss.  773;  8.  See  upon  the  Canadian   doctrine, 

s.   c,  64   Am.    Dec.  118;    Hopkins   v.  Somers   r.  O'Donohue,   9  U.  C.  C  P. 

Grinnell,  28  Barb.  (N.  Y.)  537;  Scran-  208;  Johnston  v.  Barker,  20  U.  C.  C.  P. 

ton  V.  Clark,  39  X.  Y.   220;  s.  c,   100  231;  Brown  v.  Cockburn,  37  U.  C.  Q^ 

Am.   Dec.   430;    Storm    v.   Smith,   43  B.  592. 

Miss.  497;  Sheppard  r.  Earles,  13  llun  In  the  last  named  case  it  was  strongly 

<N.  Y:)  651;    Byrnside  v.  Burdette  15  intimated  that  the  true  rule  was  that  in 

W.   Va.   702.       In  only   one   of   these  a  case  of  sales  of  personalty  there  wa& 

cases,  namely,  Huntingdon  v.   Hall,  36  an  implied  warranty  of  title,  except   in 

Me. -501,  does    Mr.  Bennett    find  that  cases  where  from  the  facts  a  mere  in- 

the  so-called   American   doctrine   was  tent  to   pass   the  vendor's   interest  ap- 

necessary  to  the  decision  and  directly  peared. 

applied;  and  a  careful  examination  of  3.   2  Schouler's  P.  P.  (2nded.),  ^379; 

the  cases  in  question  leads  the  present  Story  on  Sales  (Perkins'  ed.),  §3670; 

writer  to  the  same  conclusion.  Benj.  on  Sales  (Bennett's  ed.   1888),  ^^ 

1.  This  is  hardly  stating   the   proba-  405,  406, 642. 

bilitics  of  the  adoption  of  the   English  4.  See  the   preceding  paragraphs   of 

rule  in  sufficiently  strong  terms,  but  it  the  text  numbered  17,  18,  19,  20. 

is  not  desirable   in  the   text   of  a  work  6.  Gross  v,  Kierski,  41  Cal.  iii. 
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of  title  to  the  goods  sold.*  But  this  rule  does  not  apply  when 
the  person  in  possession  sells  in  a  capacity  other  than  that  of 
owner  as  in  the  discharge  of  a  public  function  ;  nor  does  it  bind 
an  agent  who  sells  as  such  but  only  his  principal.*  Where 
property  is  exchanged  or  given  in  payment  there  is  an  implied 
warranty  of  title.'  Possession  is  prima  facie  evidence  of  the 
ownership  of  personalty  and  therefore  a  sale  by  one  in  possession 
is  said  to  imply  a  warranty  of  title ;  but  a  sale  in  market  overt 
does  not,  in  the  United  States,  make  good  the  title  of  a  vendee 
w^hen  the  vendor  in  possession  had  no  title.*  Where  a  tenant  in 
common  of  personal  property,  in  possession  of  a  bailee  for  all  the 
owners,  sells  his  interest,  the  possession  of  the  bailee  is  con- 
structively the  possession  of  each  tenant  in  common,  and  an  im- 
plied warranty  of  title  exists  in  such  sale.  The  vendor  in  such 
case  cannot  escape  liability  on  an  implied  warranty  by  delivery 
to  his  vendee  of  the  bill  of  sale  under  which  he  acquired  title.* 
Implied  warranties  exist  without  any  intention  of  the  seller  to 
create  them,®  and  it  is  said  that  in  every  sale  of  chattels  there  is 
an  implied  warranty  of  title  but  not  of  quality,^  while  a  sale  of 
chattels  in  the  seller's  possession  carries  with  it  an  implied  war- 
ranty of  title,  yet  if  the  buyer,  after  the  sale,  discovers  that  there 
are  incumbrances  on  the  property  he  is  not  forced  to  rely  upon 
the  warranty,  but  may  rescind  the  contract  and  return  the  prop- 
erty if  it  is  still  in  his  power  to  do  so.®  Where  the  vendor  is 
not  in  possession  at  the  time  of  sale  it  has  been  held  that  his  sub- 
sequent acquisition  of  a  good  title  to  the  chattel  sold  did  not 
enure  to  the  benefit  of  the  buyer.®  Where  the  subject  of  a  sale  is 
merely  the  vendor's  title  and  not  the  chattel*  itself  there  is  no  im- 
plied warranty  of  title,  even  though  the  vendor  be  in  possession.*^ 
But  in  every  sale  of  personalty  a  quit  claim  of  the  seller's  title  is 
implied, whether  he  be  in  possession  or  not.**  A  warranty  of  title 
is  implied  in  the  sale  of  an  unnegotiable  chose  in  action  by  a  ven-  • 
dor  in  possession.**  But  the  transfer  of  shares  of  stock  in  a  cor- 
poration without  any  representations  as  to  the  particular  property 

1.  Chism  f.  Wood,  Hard.  (Ky.)  540;  Trumper,  1  Johns.  (N.  Y.)  274;  s.  c,  3 

B.C.,  3  Am.  Dec.  740,  and  note,  a  leading  Am.  Dec.  329;  Erwin  v.   Maxwell,  3 

case  on  the  subject;  Edgerton  v.  Mich-  Murph.  (N.  Car.)  241;  s.  c,  9  Am.  Dec. 

els,  66  Wis.  124;  Barton  v.  Flaherty,  3  602;  Lile  v.  Hopkins,  12  Smed.  &   M. 

G.   Greene  (Iowa)   327;   s.  c,  ^4  Am.  (Miss.)   299;  s.  c,  51    Am.   Dec.  115; 

Dec.  503;  Long  v-  llickingbottom,  28  Morris  v.  Thompson,  85  111.  16;  Whita- 

Miss.  772;  fi.  c,  64  Am.  Dec.  118;  Cool-  ker  %k  Eastwick.  75  Pa.  St.  220. 

idge  t'.  Brigham,  i  Met.  (Mass.)  547,  5<;i.  8.  Baker  v.  McAllister,  2  Wash.  Ty. 

J.  Forsythe  v.  Ellis,  4  J.  J.   Marsh.  48;  Story  on  Sales,  ^^  367  *,  42J,  424. 

(Ky.)  298.  ••  Scranton  v.  Clark,  39  N.  Y.  220;  k. 

%,  Caylor  v.  Copes,  16  Fed.  Rep.  49.  c.  100  Am.  Dec.  ^30. 

€.  Fawcett  v.  Osbom,  32  111.  411;   s.  10.  Sherman  v.  Champlain  Trans.  Co., 

c,  83  Am.  Dec.  278.  3«  Vi.  162;  Morley  v.  Attenborough,  3 

0.  Shattuck  v.  Green,  104  Mass.  42.  Ex.  500. 

6.  Osgood   V,   Lewis,   2    Har.   ^   G.  11.  2  SchoulerV  P.  P.  (2nded.),  ^374; 
(Md.)  495;  8.  c,  18  Am.  Dec.  317.  Morlev  v.  Attenborough,  3  Ex.  500. 

7.  Perfey  v.  Balch,   23  Pick.  (Mass.)  18.  feoyd     v.     Anderson,     1     Overt. 
283;  8.  c,  34  Am.  Dec.  56;  DeFreeze  v.  (Tenn.)  438;  s.  c,  3  Am.  Dec.  762. 
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owned  by  the  corporation  implies  a  warranty  only  of  title  to  the 
stock  sold  and  not  of  the  title  of  the  corporation  to  property  held 
by  it.*  An  implied  warranty  of  title  to  personal  property  extends 
to  a  prior  lien  or  encumbrance  as  well  as  to  the  absolute  right  of 
property.*  A  bill  of  sale  implies  a  warranty  of  the  vendor's  title 
without  any  covenant  to  that  effect ;  but  the  implication  may  be 
rebutted.^  Possession  being  prima  facie  evidence  of  ownership 
it  devolves  on  the  plaintiff,  in  an  action  for  breach  of  an  implied 
warranty  in  a  sale  by  a  vendor  in  possession,  to  show  that  title 
was  not  in  the  vendor.*  Upon  the  assignment  of  a  chattel  mort- 
gage there  is  no  implied  warranty  of  title  to  the  mortgaged 
goods.*  Sale  of  personalty,  as  an  engine,  with  a  patent  attach- 
ment represented  by  the  vendor  to  be  of  great  value  to  the  ven- 
dee, creates  an  implied  warranty  that  the  vendor  has  a  right  to 
attach  the  patented  article  and  that  the  vendee  shall  have  the 
right  to  use  it.®  So  where  a  sale  is  made  of  an  exclusive  right  to 
manufacture  an  article  there  is  an  implied  warranty  of  title  to  such 
exclusive  right.''  Where  buildings  on  leasehold  property,  sub- 
ject by  the  conditions  of  the  lease  to  be  removed  at  the  expira- 
tion of  the  lease,  are  sold,  there  is  an  implied  warranty  of  title 
when  the  buildings  are  sold  and  transferred  as  personalty.®  So 
when  land  was.  sold  together  with  personal  property  accompany- 
ing it  a  warranty  of  title  to  the  personalty  was  held  to  be 
implied.®  Such  are  some  of  the  diverse  applications  of  the  doc- 
trines relating  to  implied  warranty  of  title,  but  it  should  not  be 
forgotten  that,  in  the  United  States  at  least,  caveat  emptor  is  the 
rule  as  to  title  in  money,  if  not  in  all  cases  where  the  vendor 
is  not  in  possession  at  Jthe  time  of  sale.*®  Many  other  illustrations 
might  be  given  but  these  suffice  to  show  the  application  of  the 
general  rules  already  laid  down  regarding  implied  warranty  of 
title. 

23.  Affirmations  About  Title  as  Warranties. — On  the  border  line 
between  implied  and  express  warrdnties  are  affirmations,  language, 
acts  or  conduct  on  the  part  of  a  vendor  in  regard  to  title  or 
quality,  which  are  of  such  a  character  as  to  throw  the  vendee  off  his 
guard.  In  general,  the  courts  are  very  ready  to  construe  these 
into  express  warranties  of  title  or  quality.**     But  a  mere  expres- 


1.  State  V.  North  La.  etc.  R.  Co.,  34 
La.  Ann.  947. 

2.  Dresser  z\  Ainsworth,  9  Barb.  (N. 
Y.)  610. 

8.  Miller    f.    Van    Tassel,    24  Cal. 

458. 

€.  Bergen  xk  Riggs,  34  III.  170;  s.  c, 

85  Am.  Dec.  304. 

5.  Jones  x\  Huggeford,  3  Met.  (Mass.) 

515- 

6.  Pacific  etc.  Works  v.  Ncwhall,  34 

Conn.  67. 

7.  Costigan  r.  Hawkins,  22  Wis.  74. 

8.  Dryden  v.  Kellogg,  2  Mo.  App. 


>.87. 


».  Bechet  v.  Smithers,  ^o  N.  Y.  Sup. 
Ct.  (1884)  381. 

10.  ,Long  x\  Hickingbottom,  28  Miss. 
772;  s.c,  o4Am.  Dec.  118,  and  note; 
Lackey  v.  Stonder,  2  Tnd.  376;  Hunt- 
ingdon V.  Hall,  36  Me.  501;  s.  c,  58 
Am.  Dec.  765;  Scranton  v.  Clark,  39 
N.  Y.  220;  8.  c,  100  Am.  Dec.  430, 

11.  2  Schouler*8  P.  P.  C2nd.  ed.),  $371; 
Newmark  on  Sales,  §§  317,  318;  White- 
head V.  Atherton  Machine  Co.,  139 
Mass.  366;  McLennan  7/.  Ohmen,  75 
Cal.  558;  Lamme  x\  Gregg,  1  Mete. 
(Ky.)  444;  Dickens   z\  Williams,  2  B. 
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!»ion  of  opinion  cannot  be  so  construed.*  When  any  affirmation 
or  statement  by  the  vendor  is  in  writing  its  construction  is  for  the 
court.*  And  such  would  also  be  the  rule  if  the  language  used 
was  not  in  dispute.^  But  where  the  facts  are  in  dispute  the  court 
should  instruct  the  jury  what  would  be  a  warranty  and  what  a 
mere  expression  of  opinion,  and  the  jury  must  then  determine  the 
facts  and  apply  the  law.* 

24.  Breach  of  Implied  Warranty  of  Title. — It  is  sometimes  a  mooted 
question  when  a  breach  of  an  implied  warranty  of  title  has  oc- 
curred so  that  a  right  of  action  for  the  breach  springs  into  exist- 
ence. 

In  some  cases  it  is  held  that  the  implied  warranty  is  broken 
immediately  on  the  completion  of  the  sale  if  the  vendor  has  no 
title.*  And  whether  the  buyer  has  or  has  not  surrendered  the  chat- 
tel to  the  real  owner  will  make  no  difference.®  Thus  it  has  been 
held  that  the  statute  of  limitations  begins  to  run  at  the  moment 
of  sale.''  On  the  other  hand,  it  has  been  held  that  in  the  absence  of 
fraud  on  the  seller's  part  there  is  no  breach  of  warranty,  such  as 
will  defeat  an  action  for  the  purchase  money  unless  the  vendee 
has  been  ousted  and  the  true  owner  recovered  the  property.* 
Where  this  is  the  rule  it  is  held  that  the  statute  of  limitations  docs 
not  begin  to  run  until  the  vendee  is  disturbed  in  his  possession 
of  the  chattels.*  In  Kentucky  the  rule  in  relation  to  implied 
warranty  is  that  first  above  stated,  while  the  rule  last  stated  ap- 

Won.  (Ky.)  374;  Note  to  Chandelor  v,  Caven,  i   Head  (Tenn.)  506;  Brown  v: 

Lopus,  I  Sm.  Lea.  Cas.  (8th  ed.),  p.  535  Pierce.  97  Mass.  46;  s.  c,  93  Am.  Dec. 

<?/.  seq.  ^7;  Fawcett  r.  Osborn,  32  \\\.  411;  s.  c, 

1.  Newmark    on    Sales,   ^  318,  and  63  Am.  Dec.  278. 

authorities  cited.     Reed  r.  Hastings,  61  6.    Perkins    r.   Whelan,   116    Mass. 

Ill-  266;  Tenney  v.  Cowles,  67    Wis.  542;  Chancellor  v.  Wiggins,  4  B.  Mon. 

594;  Lamme  v.  Gregg,  i   Mete.  (Ky.)  (Ky.)  201;  s.  c,  30  Am.  Dec.  499.  and 

444;  Dickens   r.  Williams,  2    B'.  Mon.  note.     And  see  Matheny  x\  Mason,  73 

(Ky.)  374.  Mo.  677;  s.  c,  39  Am.  Rep.  541. 

2.  This  rests  upon  the  elementary  7.  Chancellor  v.  Wiggins,  4  B.  Mon. 
principle  that  the  construction  of  writ-  (Ky.)  201;  s.  c,  30  Am.  Dec.  499;  Gross 
ten   instruments   is  for  the   court   and  v.  Rierski,  41  Cat.  115. 

needs  no  authority  to  support  it.  8.  Sweetnian  r.  Prince,  62  Barb.  (N. 

8.  Newmark  on  Sales,  §318;  Biddle  on  Y.)  256;  Case   v.  Hall,  24  Wend.  (N. 

Chattel  Warranties,  ^§  83,  84;  Malliday  Y.)  102;  s.  c,  35  Am.  Dec.  605;  Vibbard 

T'.  Briggs,  15  Neb.  219,  223.  r.    Johnson,    19   Johns.    (N.    Y.)    77; 

€.  Whitney  r.  Sutton,  10  Wend.  (N.  Krumbhaar    r.  Birch,  83   Pa.  St.  426; 

Y.)    412;   Tuttle    V.    Brown,  4    Gray  Flynn  r.  Allen,  57  Pa.  St.  485;  Wanser 

(Mass.)  457;  8.  c,  64  Am.  Dec.  80;  Mor-  v.  Messier,  29   N.  J.  L.  256;  Gross   r. 

rill  r.  Wallace, 9  N.  H.  iii;  Wolcott  v.  Kierski,  41   Cfal.  in;  Randon  v.  Toby, 

Mount,  36  N.  J.  L.  262;  s.  c,  13  Am.  11  How.  (U.  S.)  493;  Linton  v.  Porter, 

Rep.  447.  31  111.  107.     These  cases  should  be  care- 

5.    Perkins    r.    Whelan,    116    Mass.  fully  compared  together  and  with  the 

542;   Grose    v.    Hennessey.    13    Allen,  cases    cited    to   the    doctrine   on    this 

(Mass.)   389;    Matheny   r.    \fason,   73  subject   first   stated   in   the  text.      See 

Mo.  677;  s.  c  39   Am.  Rep.  541,  545;  also    Salle    f.     Light*s     Executors,    4 

Dryden   t'.    Kellogg,  2    Mo.    App.   87;  Ala.  700;   s.  c,  39  Am.    Dec.  317,  and 

McGiiTen  x\  Baird,  62  N.  Y.  329;  Payne  note. 

V.  Rodden,  4  Bibb  (Kv.)  304;  Chancel-  9.  Gross  v.  Kierski,  41  Cal.  in.    And 

lor  r.  Wiggins,  4  B.  Mon.  (Ky.)  201;  s.  see  Linton  v.  Porter,  31  111.  107.     Also 

c«,  39  Am.  Dec.  499,  and  note;  Word  x\  Newmark  on  Sales,  §  329. 
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plies  in  cases  of  express  warranties.'  The  soundness  of  this  distinc- 
tion has  been  questioned.*  In  Missouri  the  rule  prevails  that 
the  vendee  may  surrender  the  property  to  the  true  owner  and 
then  recover  for  a  breach  of  the  implied  warranty  by  his  vendor, 
but  in  order  to  do  so  he  must  prove  conclusively  that  the  person 
to  whom  he  surrendered  the  property  was  its  true  owner.*  And  in 
Tennessee  it  has  been  held  that  the  mere  fact  of  the  recovery  by 
a  third  person  against  the  vendee  in  a  suit  of  which  the  vendor 
had  no  notice  was  not  prima  facie  evidence  of  the  vendor's  want 
of  title  so  as  to  throw  on  him  the  burden  of  proof  as  to  his 
title.* 

25.  Sale  Vnder  Mortgage — Ho  Implied  Warranty  in. — On  a  sale  of 
<:hattels  announced  as  made  by  virtue  of  a  mortgage  there  is  no 
implied  warranty  of  title.*  And  such  is  th^  rule  in  the  case  of 
chattels  pledged  to  a  paw:nbroker  and  sold  by  him.as  unredeemed 
pledges.*  On  similar  principles  it  is  held  that  an  assignment  of 
personal  property,  held  under  execution-  at  the  time  of  the 
assignment,  does  not  imply  a  warranty  of  title.''  In  all  such 
•cases  the  rule  is  caveat  emptor, 

26.  Inoorporeal  Chattels--No  Implied  Warranty  in  Sales  of. — In 
the  sale  of  an  incorporeal  chattel  thqre  is  generally  no  implied 
warranty  of  title.®  But  implications  of  a  right  of  user,  as  in  the 
<:ase  of  a  patent,  sometimes  arise  that  are  equivalent  to  an  implied 
warranty.^ 

27.  Implied  Warranty  of  Title  in  Executory  Contracta — It  has 
already  appeared  in  what  class  of  cases,  where  the  contract  of  sale 
is  executed,  the  law  implies  a  warranty  of  title. *^  But  in  executory 
■contracts  of  sale  the  vendee  is  under  no  obligation  to  accept  the 
chattel  bargained  for  if  the  vendor's  title  is  defective,  and  may 
recover  back  the  purchase  money,  if  he  has  paid  it,  when  he  dis- 
covers the  defect.**     In  such  ca^es  there  is  an  implied  warranty 

1.   Payne  v.  Rodden,  4  Bibb  (Ky.)  37  Am.  Rep.  ^2^3;  Sheppard  v.  Earles, 

304;  8.  c,  7    Am.   Dec.  739;  Scott   v.  13   Hun  (N.  V.)  651,  653;  Browa  v. 

Scott,  2  A.  K.  Marsh.  (Ky.)  217;  Tipton  Copkburn,  37  Up.  Can.  cpi,  604. 

V,  Triplett,  i  Mete.  (Ky.)  570;  Plummer  7.    Hopkms  xk  Grinnell,  28  Barb.  (N. 

v.  Newdigate,  2  Duv.  (Ky.)  i;  s.  c,  87  Y.)  533. 

Am.  Dec.  479;  Newmark  on   Sales,  ^  8.   2  Schouler's  P.  P.  (2nd  ed.),  §  373. 

329.  See  also  Smith  v.  Neale,  2  C.  B.  (N.  S.) 

a.  Benj.  on  Sales  (Bennett's  ed.  1888),  67;   Hall  v.  Conder,  2  C.  B.  (N.  S.)  22. 

p.  619,  note.  ».   See  and  compare  2  Schouler's  P. 

3.  Dryden  v.  Kellogg,  2   Mo.  App.  P.  (2nd  ed.),  §§  373,  318;  Pacific  Iron 
92;  Matheny  r.  Mason,  73  Mo.677,683;  Works     v.     Newhall,    34     Conn.    67; 
«».  c,  39  Am.  Rep. .  C41,  545.     And  see  Crominger  v.  Paise,  48  Wis.  229. 
McGinen  v.  Baird,  62  N.  Y.  229;  New-  10.   See  the  full  statement  of  these 
•mark  on  Sales,  §  329.  cases  in  the  preceding  portions  of  the 

4.  Roper  v.  Rowlett,  7  Lea  (Tenn.)  text,    also    the    question    mooted.      2 
320.   See  Richardson  v,  Tipton,  2  Bush  Schouler*s  P.  P.  (2nd  ed.),  ^  368. 
(Ky.)  202.  11.  2  Schouler's  P.  P.  (2nd  ed.),  i  369; 

6.   Harris  v,  Lynn,  25  Kan.  281;  s.  c,  Story  on  Sales,  f  367,  b;  Newmark  on 

37  Am.  Rep.  253.  Sales,  §  324;  Benj.  on  Sales  (Bennett's 

•.   I  Parson^  on  Con.  (5th  ed.)  575,  ed.    18S8),   §    627;   Morley   v.    Atten- 

576;  Morley  v,  Attenborough  3  Exch.  borough,    3     Exch.    500;     Brown    v, 

500;  Harris  r.  Lynn,  25  Kan.  281;  s.  c,  Cockburn,  37  Up.  Can.  Q^B.  592. 
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of  title  on  the  vendor's  part,  or,  more  accurately,  title  in  him  is  a 
condition  precedent.* 

28.  Implied  Warranty  of  Quality  in  OenfiraL — ''  The  maxim  of  the 
common  law,  caveat  emptor^  is  the  general  rule  applicable  to  sales, 
so  far  as  quality  is  concerned.  The  buyer  (in  the  absence  of 
fraud)  purchases  at  his  own  risk,  unless  the  seller  has  given 
an  express  warranty  or  unless  a  warranty  be  implied  from 
the  nature  and  circumstances  of .  the  sale."*  No  warranty 
of  quality  is  implied  by  the  mere  sale  of  goods  and  chat-'', 
tels^  In  a  sale  of  goods  there  is  generally  an  implied  war- 
ranty of  title  and  that  the  goods  are  of  a  certain  kind  or 
species,  but  there  is  no  implied  warranty  of  the  quality  of  the 
goods  arising  from  the  mere  fact  of  sale.*  And  such  is  the  rule 
even  when  the  sale  is  in  open  market,*  for  the  seller  of  personal 
property  is  not  liabfe  for  defects  in  quality  or  condition  as  a  gen- 
eral rule,  unless  there  has  .been  fraud  or  an  express  warranty.* 
Nor  does  the  mere  fact  of  sale  imply  the  soundness  of  the  thing 
sold.^  Where  the  thing  sold  is  in  compliance  with  all  conditions 
precedent  and  conforms  to  the  description  given  there  is  no 
implied  warranty  and  the  rule  is  caveat  emptor^     The  rule  caveat 


X.   2  Schouler*6  P.  P.  (2nd  ed.)«  k  3^;  undertake  for  good  faith  and  fair  deal- 

Benj.  on  Sales  (Bennett*6  ed.  1888),  §  ing.    If  a  warranty  was  implied  of  the 

627;  anUy  paragraph  7  of  text.  good  quality  of  every  article  sold,  there 

2.  Benj.    on    Sales    ( Bennett *s    ed.  would  be  but  few  merchants,  or  prices 
1S88),  ^  644.  would  be  exorbitantly  high.     Dickson 

3.  It  is  a  principle  of  the  common  v,  Jordan,  11   Ired.    L.  (N.  Car.)    1C6; 
law  that  no  warranty  of  quality  is  im-  s.  c,  ^x  Am.  Dec.  403,  404. 

plied  in   the  sale  of    goods.      Caveat  4.  U  hitaker  x\  Eastwick,  75   Pa.  St. 

em f  tor.      In  the  absence  of  fraud,  if  229. 

the  article  proves  to  be  of  bad  quality,  0.  Morris  r.  Thompson,  8c  III.  16. 

the  purchaser  has  no  redress,  unless  he  9.  Hyatt  v,  Boyle,  5  Gill    &  J.  (Md.) 

has  taken  the  precaution  to  require  a  .110;  s.  c,  25  Am.  Dec.  276;  Weimer.v. 

warranty.     This    rule  is    founded    In  Clement,  37  Pa.  St.    147;   s.  c,  78  Am. 

wisdom;  and  its  practica^good  sense  is  Dec.  411. 

so  well  fitted  to  the  habits  of  our  trad-  7.  West  v,  Cunningham,  9  Port, 
ing  people  that  we  are  disposed  to  ad-  (Ala.)  10^;  s.  c,  33  Am.  Dec.  300. 
here  to  iL  We  believe  it  is  adopted  in  6.  On  the  other  hand,  a  severe  appli- 
almost  all  of  the  States  of  the  Union  cation  of  the  rule  of  caveat  emptor ^ 
where  the  common  law  prevails.  where  the  thine  sold  answers  the  de- 
The  law  protects  asamst  fraud,  and  scription,  together  with  a  lucid  state- 
the  vendor  is  held  liable  if  he  knows  of  ment  of  the  law,  and  the  distinction  be- 
the  defect.  If  he  is  innocent,  the  pur-  tween  warranty  of  quality  and  the  de- 
chaser  must  protect  himself  by  a  war-  •  scription  of  the  thing  may  be  found  in 
ranty,  and  it  is  supposed  that,  in  gen-  the  decision  of  the  exchequer  of  pleas 
cral,  trade  is  sufflcientlv  protected,  in  delivered  by  Parke,  B.,  in  Barr  r.  Gib- 
the  absence  of  fraud,  by  the  induce-  son,  3  M.  &  W.  390.  The  defendant 
ment  whiczh  is  held  out  to  all  dealers  to  sold  to  the  plaintin,  on  the  21st  of  Oc- 
take  proper  care  in  the  selection  of  tober,  1836, '^all  that  ship  or  vensel  called 
their  merchandise  arising  from  the  fact  the  Sarah,  of  Newcastle,  etc./*  cove- 
that  by  selling  articles  of  good  quality  nanting  in  the  deedpoll  by  which  the 
they  secure  customers,  and  by  selling  conveyance  was  made,  that  *'he  had 
those  of  bad  quality  their  cuntomers  good  right,  full  power,  and  lawful  au- 
desert  them.  Merchants  buy  upon  thority,  *  to  sell.  It  turned  out  that  the 
tneir  own  judgment;  they  sell  upon  the  ship,  which  waR  on  a  distant  voyage, 
judgment  of  their  customers,  and  only  had  got  ashore  on  the  coast  of  Prince 
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emptor  applies  as  well  to  a  sale  of  stocks  as  of  chattels,  and  a 
vendor  thereof  can  be  held  liable  only  for  fraud  or  misrepresenta- 
tion.* So  a  banker  or  broker  who  deals  in  depreciated  bills  must 
take  the  risk  of  a  bank  bill  purchased  by  him  being  worth  the 
price  he  pays  for  it.*  That  the  purchaser  of  personal  property 
must  attend  to  qualities  within  his  own  observation  is  well  settled. 
It  is  upon  this  idea  that  the  doctrine  of  caveat  emptor  is  founded.* 
And  where  the  vendee  has  equal  knowledge  or  equal  means  of 
knowledge  with  the  vendor  there  is  no  implied  warranty  of 
quality.*    So  where  goods  sold  are  present  and  in  view  of  the 

of  Wales*  Island,  on  the  13th  of  Octo-  as  an  express  covenant  to  the  same  ef- 

ber,  eight  daj's  before    the  sale;  on  a  feet.'    That  covenant,    therefore,  was 

survey,  on  the  14th,  it  was  recommended  broken  if  the  subject  of  the  transfer  had 

that  she  be  sold  as  she  lay,  because,  un-  been,  at  the  time  of  the  covenant,  physi- 

der  the  circumstances  of   the  winter  cally  destroyed,  or  had  ceased  to  answer 

coming  on,  and   the  want  of  facilities  the  designation  of  a  ship;  but  if  it  still 

and  assistance,  the  ship  could  not  be  bore  that  character,  there  was  no  breach 

got  off  so  as  to  be  repaired  there;  but  of  the  covenant  in  question,  although 

if  in  England  she  could  have  easily  been  the  ship  -was  damaged^   nnseaworthy* 

got  off.     At   the   sale,   on   the  24th   of  or  incapable  of  being  beneficially  em* 

October,  the   hull   produced  only  £10.  ployed.    The  contract  is  for  the  sale  of 

Patterson,  J.,   left  it  to  the  Jury  to  the   subject    absolutely^   and   not  with 

say  whether,  at  the  time  of  sale  to  the  reference    to  collateral  circumstances, 

plaintiff,  the   vessel  was  or  was  not  a  If  it  were  not  so  it  might  happen  that 

ship^  or  a  mere  bundle  of  timber;  and  the  same  identical  thing  in   the  same 

the  jury  found  she  was  not  a  ship.     On  state  of  structure  might  be  a  ship  in  one 

a  rule  to  set  aside  the  verdict,  which  place  and  not  in  another,  acconling  to 

was  thereupon  given  for  the   plaintiff,  the  local   circumstances   and    conven- 

Parke,    B.,   said    (at    p.    399):  *' The  iences  of  the  place  where   she  might 

question  is  not  what  passed  by  the  deed,  happen  to  be.     If  the  contracting  par- 

but  what  is  the  meaning  of  the  cove-  ties  intend  to  provide  for  any  particular 

nant  contained  in  it.  state  or  condition  of  the  vessel,  they* 

"In  the  bargain  and  sale  of  an  existing  should  introduce  an  express  stipulation 

chattel,  by  which  the  property  passes,  to  that  effect.     .     .     .     We  are  of  opin- 

the   law  does   not    (in   the  absence  of  ion,   upon   the  evidence  gfiven  on  the 

fraud)  imply  any  warranty  of  the  good  trial,    the    ship    did     continue    to    be 

quality  or  condition  of  the  chattel  so  capable  of  being  transferred  as  such  at 

sold.    The  simple    bargain    and    sale,  the  time  of  the  conveyance,  though  she 

therefore,  of  the  ship  does  not  imply  a  might  be  totally  lost  within  the  mean- 

contract  that  it  is  then  seaworthy,  or  in  ing  of  a  contract   of  insurance.     .     .     . 

a  serviceable  condition^  and  the  express  Here  the  subject  of  the  transfer  had  the 

covenant  that   the  defendant  has  full  form  and  structure  of  a  ship,  although 

power  to  bargain   and   sell    does    not  on  shore,  with  the  possibility   though 

create  any  further  obligation  in  this  re-  not  the  probability  of  being  got  off.  She 

spect.     But  the  bargain  and  sale  of  a  was  still  a  ship,  though  at  the  time  in- 

chattel,  as  being  of  a  particular  descrip-  capable  of  being,  from  the  want  of  local 

tion,  does  not  imply  a  contract  that  the  conveniences  and  facilities,  beneficially 

article  sold  is  of  that  description ;  for  employed  as  such."    New  trial  ordered, 

which  the  cases  of  Bridge  xk  Wain,  i  Benj.  on  Sales  (Bennett's  ed.   1888),  ^^ 

Stark.  504,  and  Shepherd  r.  Kain,  5  B.  646,  647;  Barr  v.  Gibson,  3  M.  &  W. 

&  Aid.  240,  and  other  cases,  are  author-  390. 

ities;  and  therefore  the  sale  in  this  case        1.   Renton   v.  Marj'att,  21  N.  J.  Eq. 

of  a  ship,  implies  a  contract  that  the  123. 

subject  of  the  transfer  did  exist  in  the        8.    Hinckley  v.  Kersting,  21  111.  247. 
character  of  a  ship;  and   the  express        3.    Brantley  v.  Thomas,  22  Tex.  270; 

covenant  that  the  defendant  had  power  s.  c,  73  Am.  Dec.  264. 
to  make  the  bargain   and   sale  of   the        €.   Bartlett  r.  Hoppock,3i  N.  Y.  118; 

«»ubject  before  mentioned  must  operate  s.  c,  88  Am.  Dec.  428. 
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parties  a  warranty  of  quality  will  not  in  general   be  implied.*' 
There  is  no  warranty  if  the  sale  is  on  inspection  and  the  vendee's 

knowledge    is  equal    to  that  of  the  vendor.*     Nor  is  there  an 

implied  warranty  of  the  quality  of  goods  that  have  been,  and  at 

1.  The  law  has  been  long  well  set-  given,  upon  which  judgment  was  en- 
tled,  both  in  this  country  and  in  Eng-  tered,  and  the  plaintiff  thereupon  sued 
land,  that  on  a  sale  and  transfer  of  out  a  writ  of  error/* 
goods  or  chattels  which  are  present  and  By  court,  Strong,  J.:  "We  have 
in  view  of  the  parties,  no  warranty  of  here  the  bald  question  whether,  in  sales 
quality  will  be  implied  where  none  is  of  personal  property  on  in^pection. 
expressly  made.  Snell  r.  Moses,  x  without  express  warranty,  the  lawpre- 
Johns.  (N.  Y.)  96;  Holden  v.  Dakin,  4  sumes  an  engagement  on  the  part  of  the 
Johns.  (N,  Y.)  421;  Sands  t'.  Taylor,  5  vendor  that  the  article  sold  is  of  tlie 
Johns.  (N.  Y.)  395;  4  Am.  Dec.  374;  species-  contemplated  by  the  parties. 
Oneida  Manf.  Soc.  v.  Lawrence,  4  0>w.  No  doubt  there  is  such  an  undertaking 
(N.  Y.)  440;  Bradford  v.  Manly,  13  where  sales  are  made  by  sample.  In 
Mass.  139;  6.  c,  7  Am.  Dec.  122;  Hart  such  cases  the  vendor  warrants  that  the 
t'.  Wriffht,  17  Wend.  (N.  Y.)  267;  How-  bulk  of  the  article  shall  correspond  in 
ardv.  Hoey,  23  Wend.  (N.  Y.)  350;  s.  kind  with  the  sample.  The  tendency 
C  35  Am.  "^Dec.  572;  Moses  v.  Mfead,  x  of  the  modern  cases  has  also  been  to  the 
Den.  (N.  Y.)  378;  s.  c,  43  Am.  Dec.  doctrine  that  in  sales  of  articles  in  re- 
676;  Chit.  Con.  (3rd  Am.  ed.)  449;  2  gard  to  which  the  seller  is  presumed  to 
Bla.  Com.  451;  Laing  v.  Fidgeon,  6  have  superior  knowledge,  there  is  a  war- 
Taunt.  108;  Fisher  v.  Samuda,  i  Camp,  ranty,  that  the  thing  sold  shall  be  in 
190;  Chandelor  r.  Lopus,  Cro.  Jac.  4.  kind' what  it  is  represented  to  be.  Illus- 
This  is  the  general  rule  of  the  common  trations  of  this  are  found  in  sales  of 
law  upon  an  executed  sale  of  specific  wine  by  wine  merchants,  of  jewels  by  a 
chattels,  and  rests  upon  the  old  adage  of  jeweler,  and  of  medicines  by  a  druggist. 
caveat  emptor,  Getty  x\  Rountree,  2  In  this  clas^  of  cases,  the  buyer  and  the 
Pin.  (Wis.)  379;  s.  c,  2  Chand.  (Wis.)  seller  do  not  deal  on  equal  terms.  The 
28;  s.  c^  54  Am.  Dec.  138.  vendor  is  professedly  an  expert.     His 

i.  ^^Afsumpsit  on  an  implied  war-  trade  Invites  confidence  in  his  repre- 
ranty  that  wheat  sold  by  the  defendants  sentations,  and  confidence  is  usually  re* 
to  the  plaintiff  was  spring  wheat.  The  posed.  So  far,  in  modern  deciblons, 
plaintiiT  went  to  the  defendants,  who  there  has  been  a  departure  from  the  rule 
were  grain  dealers,  for  the  purpose  of  laid  down  in  Chandelor  v.  Lopus,  Cro. 
purchasing  some  seed  spring  wheat.  Jac.  4  [s.  c.,  i  Sm.  Lea.  Cas.]  The 
The  wheat  was  at  the  mill  of  one  of  the  case  before  us  is  not  one  of  this  charac- 
dcfendanta,  and  an  order  was  given  to  ter.  The  wheat  was  not  sold  by  sam- 
the  plaintiff  for  the  quantity  desired,  but  pie,  and  neither  the  contract  of  sale  nor 
without  any  description.  "The  plaintiff  the  identity  of  the  article  was  defined 
took  the  onier  to  the  mill,  and  was  there  by  a  bill  of  parcels.  Nor  was  the  sub- 
shown  some  wheat,  which  the  miller  ject  of  the  contract  a  manufactured 
stated  was  spring  wheat.  The  plaintiff  article,  ordered  and  supplied  for  a  par- 
took the  wheat,  which  he  and  the  miller  ticular  purpose.  True,  the  difference 
ftupposed  to  be  spring  wheat,  and  sowed  between  spring  wheat  and  other  wheat 
it,  but  it  proved  to  be  winter  wheat,  and  is  not  ascertainable  by  inspection,  and 
the  plaintiff  consequently  lost  his  crop,  it  may  be  assumed  that  they  are  not  the 
It  was  admitted  to  be  impossible  for  same* in  species.  Still,  the  case  is  one 
anyone,  upon  inspection,  to  tell  the  dif-  of  a  purchase  on  inspection  of  an  article 
fcrcnce  between  spring  and  winter  of  which  the  vendor's  means  of  knowl- 
wheat.  The  plaintiff  requested  the  edge  were  no  greater  than  those  of  the 
court  to  charge  that  If  the  defendants  vendee.  .  .  To  the  purchaser  of 
sold  the  wheat  to  the  plaintiff  as  seed  goods  on  inspection,  the  language  of 
spring  wheat,  there  was  an  implied  the  law  is  caveat  emptor.  There  may 
warranty  that  it  was  spring  wheat,  and  be  a  few  exceptions,  such  as  we  have 
If  it  was  not,  the  defendants  were  liable,  referred  to,  but  a  sale  of  "such  an  article 
but  the  court  instructed  the  jun^  to  find  as  wheat  is  not  one  of  them.  When  the 
a  verdict  for  the  defendants.  A  verdict  purchaser  has  seen  it,  and  gets  what  he 
for    the    defendants    was    accordingly  saw,  no  warranty   Is  implied   that   is 
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the  time  of  sale  are,  in  the  custody  of  the  vendee.*  Where  the 
chattel  purchased  is  unsound  to  the  knowledge  of  the  vendee  at 
the  time  of  the  purchase,  caveat  emptor  is  the  rule  in  the  absence 
of  an  express  warranty.*  So  where  it  is  understood  at  the  time  of 
sale  that  an  article  is  unsound  and  consequently  it  is  sold  for  a 
less  price  than  it  would  otherwise  have  brought,  no  implication 
of  warranty  can  arise.'  And  such  is  the  rule  where  it  is  expressly 
understood  that  the  vendee  buys  at  his  own  risk,*  or  when  he 
relies  upon  his  own  knowledge,  or  information  received  from  his 
agents,  and  does  not  depend  on  the  representations  of  the  ven- 
dor.* So  when  the  subject  of  sale  is  of  a  dubious  quality  in 
regard  to  which  common  judgment  might  be  deceived,  the  rule  in 
the  absence  of  fraud  or  express  warranty  is  caveat  emptor^  and 
there  is  no  implied  warranty  of  the  merchantable  character  of  an 
article  of  which  the  vendor  is  not  the  manufacturer  and  concern- 
ing which  the  vendee  has  the  same  means  of  knowledge  as  the 
vendor.^  An  implied  warranty  of  soundness  or  fitness  relates  to 
the  condition  at  the  time  of  sale  and  does  not  extend  to  unfore- 
seen contingencies  that  cause  unsoundness  afterwards.®  Nor 
does  it  generally  extend  to  defects  that  are  visible.®  So  where 
the  seller  knew  the  purpose  for  which  goods  were  intended  and 
they  were  not  susceptible  of  examination,  and  if  they  had  been 
their  unfitness  could  not  have  been  determined  by  examination, 
it  was  held  that  there  was  no  implied  warranty  of  fitness,  the 
goods  delivered  being  of  the  kind  ordered.*®  It  is  only  where 
there  is  no  express  warranty  that  resort  to  syi  implied  warranty 
can  be  had.**  And  an  express  warranty  of  quality  excludes  an 
implied  one.**  But  an  implied  warranty  of  soundness  is  not  ex- 
cluded by  a  written  contract  of  sale  containing  a  warranty  of 
title.**  An  implied  warranty  of  quality  or  condition  may  result 
from  the  usage  of  a  particular  trade.**     But  no  custom  or  usage  in 

properly  described  by  the  name  which        7.   Bartlett  v.  I^Ioppock,  34  N.  Y.  118; 

the  vendor  gives  to  it.    The  charge  of  s.  c,  88  Am.  Dec.  428. 
the    court    below  was   therefore  right.        8.    Mann  v.  Everston,  32  Ind.  355. 
Judgment  affirmed."     Lord  v.  Grow,  39        9.    Schuyler   v.  Russ,  2  Cai.  (N.  Y.) 

Pa.  St.  88;  s.  c,  80  Am.   Dec.  504  and  202;    Jordan   v.   Foster,   11   Ark.    139; 

note.  Birdseye  v.  Frost,  34  Barb.  (N.  Y.)  367; 

1.    Doolev  I'.  Gallagher,  3  Hughes  (U.  Hudgins  v.  Perry,  7  Ired.   (N.  Car.)  L. 

S.)  214.       '  102;  Long  V.  Hicks,  2  Humph.  (Tenn.) 

a.   Doolev   V.   Jennings,    6    Mo.  61;  30";:  Williams  r.  Ingram,  21  Tex.  300; 

Wood  V.  Ashe,  i  Strobh.  (S.Car.)  407;  Hill  v.  North,  34  Vt.  604. 
Carnochran  v,  Gould,  i  Bailey  (S.  Car.)         10.  Dickson  v.  Jordon,  1 1  Ired.  L.  (N. 

I7<^.  '  Car.)  166;  s.  c,  53  Am.  Dec.  403.     See 

8.   Watson  t;.  Boatwright,  1  Rich.  (S.  also  Dounce  v.  Dow,  64  N.  Y.  411. 
Car.)  402.  11-  Johnson  v.  Latimer,  71  Ga.  470. 

4.   Thompson   v.  Lindsey,  Mills   (S.         13.   Story  on  Sales,  §  358. 
Car.)  236.  IS.  Wood  r.  Ashe,  3  Strobh.  (S.Car.) 

6.   Nester     v.   Michigan     etc.     Co.,  64. 
(Mich.  1888)  37  N.  W.  Rep.  278.  1*.  In  Jones  v.  Bowden,  4  Taunt.  487, 

6.    Er^'in   v.  Maxwell,  3  Murph.  (N.  it  was  shown  that   in  auction   sales  of 

Car.)  241;  8.  c,  9  Am.  Dec.  602;  Hart  certain  drugs,  as  pimento,  it  was  usual  to 

V.  Wright,  17  Wend.  (N.  Y.)  267.  state   in  the   catalogue    whether    they 
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the  sale  of  any  particular  description  of  goods  can  be  admitted  to 
control  the  general  rules  of  law.*  In  the  sale  of  a  business  and 
its  good  will  within  certain  specified  limits,  there  is  an  implied 
covenant  that  the  vendor  will  not  interfere  with  the  enjoyment  of 
the  rights  he  has  sold,  and  equity  will  prevent  him  from  so 
doing.*  In  the  sale  of  goods  by  weight  or  measure,  when  the 
vendor's  scales  or  measures  are  used,  there  is  an  implied  warranty 
of  the  correctness  of  the  scales  or  measures  and  the  competency 
of  the  person  using  them  to  weigh  or  measure  correctly,  and  that 
he  will  honestly  do  so.*  A  buyer,  having  a  right  to  assume  a 
warranty  of  kind  and  quality  to  be  true,  may  sell  with  like  war- 
ranty, defend  suits  for  the  breach  and  recover  of  his  vendor.* 
Where  goods  cannot  be  inspected  at  the  time  of  sale  and  the  sel- 
ler's statements  about  them  are  of  such  a  character  as  to  create  a 
condition  precedent  rather  than  an  implied  warranty,  the  buyer, 
by  accepting  and  retaining  them,  may  waive  his  right  to  complain 
of  their  defective  quality.*  Words  of  description  in  a  bill  of  par- 
cels or  sale  do  not  necessarily  imply  a  warranty  that  the  property 
is  of  the  kind,  quality  and  description  specified.*  And  where,  by 
a  written  agreement  one  man  contracted  to  purchase  of  another 
all  the  wheat  the  latter  might  raise  upon  his  farm,  there  was  no 
implied  warranty  that  the  wheat  should  be  merchantable.''  These 
illustrations  sufficiently  exemplify  the  doctrine  that  "  ordinarily  up- 
on sale  of  a  chattel,  the  law  implies  no  warranty  of  quality."  But 
there  are  cases  to  which  the  rule  does  not  apply  as  well  established 
as  the  rule  itself.®  Thus,  if  property  sold  is  in  the  hands  of  a 
third  party  and  cannot  be  inspected,  there  is  an  implied  under- 
taking on  the  part  of  the  vendor  that  the  property  is  of  the  kind 
and  in  the  condition  represented  by  him.*  But  where  the  vendor, 
while  highly  praising  the  gdods,  refuses  to  warrant  and  says  the 
vendee  must  go  and  examine  for  himself,  the  representations  are 
treated  as  mere  expressions  of  opinion  or  puffing  of  wares,  and  no 
warranty  can  be  implied.*®  And  such  is  the  rule  when  a 
vendor  expresses  the  opinion  that  the  cost  of  the  goods  sold 

were  sea  damaged  or  not,  and  in  the  ab-  8.  Ortinan  v.  Gr^en,  26  Mich.  209. 
sence  of  a  statement  that  they  were  sea  4.  Baglej  v.  Cleveland  etc.  Mill  Co., 
damaged  they  would  be  assumed  to  be  21  Fed.  Rep.  159.  Such  is  clearly  the 
free  from  that  defect.  Held,  that  free-  rule  in  cases  of  express  warranty  and 
dom  from  sea  damage  was  an  implied  in  many  cases  where  an  implied  war- 
warranty  in  the  sale.  ranty  is  created  by  the  circumstances 

1.  Thompson   v.   Ashton,  14  Johns,  and   conditions   under   which  the  sale 

(N.  Y.)3i6.  Seealsoi7iv/<7,  section  14 of  is  made  it  seems  equally  applicable, 
text,  where  custom  and  usage  as  affect-  6.  Thompson  v,  Libby,  35  Minn.  443. 
ing  the  doctrines  of  implied   warranty        6.    Hotchkiss  v.  Gage,  26  Barb.  (N. 

are  fully  treated.  '  Y.)  141. 

9.    Thus  where   a   physician  sold  his         7.    Davis  x\  Murphy,  14  Ind.  158. 
real  estate,  good-will  and  practice  in  a        8.   Curtis  &  Co.  Manfg.  Co.  v.  Will- 
certain  town  to  another  physician,  and  iams,  48  Ark.  325. 

soon  afterwards  returned  to  the  town         9.    Phelps   z\   Quinn,  x     Bush  (Ky.) 

and  began  to  practice  there,  it  was  keid  375. 

that  equity  would  restrain  him  from  so        10.    Fauntleroy     r.    Wilcox,  80     III. 

doing.  Dwight  r. Hamilton,  II 3Mass. 1 75.  477. 
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would  amount  to  a  certain  sum  really  larger  than  their  cost.^ 
While  mere  words  of  praise  or  commendation  cannot  be  construed 
into  an  implied  warranty;*  yet,  if  the  vendor  at  the  time  of  sale 
makes  representations  or  assertions  as  to  the  quality  of  the  goods 
sold  on  which  he  intends  the  vendee  to  rely,  or  by  which  he 
seeks  to  mislead  him,  and  if  the  vendee  does  rely  on' such  represen- 
tations or  assertions  in  making  the  purchase,  then  the  law  will 
treat  such  representations  or  assertions  as  a  warranty  and  not  as 
a  mere  expression  of  opinion.^  But  whether  the  representation 
amounts  to  a  warranty  or  is  a  mere  expression  of  opinion  is 
usually  a  question  of  fact  for  a  jury.*  In  a  leading  English  case 
certain  of*  the  general  doctrines  in  relation  to  implied  warranties 
of  quality  are  admirably  summed  up  and  classified,*  but  in  so  far 

1.   Tenney  v,  Cowles,  67  Wis.  59^.  principles,  justice  will  be  done  without 

3.  The  statement  by  a  vendor  tnat  driving  him  into  the  toils  of  an  imagi- 

hogs  sold  are  *^suitable  and  proper  for  the  nary  contract.     McFarland  v.  Newman, 

New  York  city  market,"  does  not  con-  9  Watts   (Pa.)   55;  s.  c  ,  34  Am.  Dec. 


stitute  a  warranty,  but^  is   a  mere  ex-     497.     See   also  JTenney  i^  Cowles,  67 

.  ~  _        Wis.   59jl; 

pock,  34  N.  Y.  118;  s.  c,  88  Am.  Dec.     N.  Y.  483;  Lamme  v,  Gregg,  i  Mete. 


pression  of  opinion.     Bartlett  v.  Hop-     Wis.   594;    Duffany   v.    Ferguson,    66 


428.  (Ky.)  444;  Dickens  v.  Williams,  2  B. 

Mere    praise  of  personal    property,  Mon.  (Ky.)  374;  Williams  t'.  Cannon, 

such  as  wood,  indulged  in  by  the  owner  9  Ala.  340. 

when    offering    it    for    sale    does    not        3.  Hahn   v,   Doolittle,  18    Wis.   196; 

amount  to'  an  implied  warranty  of  its  Hanks    v,   McKee,  2    Litt.  (Ky.)    227; 

quality  or  condition,  if  the  buyer  has  an  s.    c,    13    Am.    Dec.    267    and   note; 

opportunity  to  examine  it,  and  fails  to  Lamme  r.  Greeg,  x    Mete.  (Ky.)  444; 

do  so,  provided   no  artifice  is  used  to  Dickens  v,  Williams,  2   B.  Mon.  (Ky.) 

prevent  such   an  examination.     Byrne  374;  Richardson  v.  Grandy,  49  Vt.  22; 

V.  Jansen,  50  Cal.  624.  Beals  v.  Olmstead,  24  Vt.  114;  s.  c,  58 

An  implied  warranty  of  quality  or  Am.  Dec.  150  and  note;  McLennan  v, 

condition  does  not  arise  from  a  mere  Ohmer^,   75    Cal.    558;     Polhemus    v, 

affirmation   of   the    soundness    of  the  Heiman,  45  Cal.  57^;  Horton  v.  Green, 

thing  sold.  66     N.     Car.     596;     Whitehead    etc. 

Though  to  constitute  a  warranty  re-  Machine  Co.  v.  Ryder,  130  Mass.  366. 
quires  no  particular  form  of  words,  the        4.  Wolcott  v.  Mount,  36  N.J.  L.  262; 

naked  averment  of  a  fact  is  neither  a  s.  c,   13   Am.   Rep.   447;  Bradford   -v. 

warranty  itself,  nor  evidence  of  it.     In  Bush,  10  Ala.  386;  Terhune  v.  Dever, 

connection  with  other  circumstances,  it  36  Ga.  648;  Wheeler  v.  Reed,  36  III. 

certainly  may  bt  taken  into  considera-  81 ;  McFarland   v.   Newman,  9   Watts 

tion;  but    the   jury  must    be   satisfied  (Pa.)  55;  s.  c,  34  Am.  Dec.  497;  Kin- 

from  the  whole,  that  the  vendor  actu-  ley  v.  Fitzpatrick,  5  Miss.  59;  Morrill 

ally,  and  not  constructively,  consented  v.   Wallace,  9   N.   H.   iii;  Foggart  v. 

to  be  bound  for  the  truth  of  his  repre-  Blackweller,   4   Ired.    (N.    Car.)   238; 

sentations.  Beals  v.  Olmstead,  24  Vt.  114;  s.  c,  58 

Should  he  have  used  expressions  Am.  Dec.  150. 
fairly  importing  a  willingness  to  be  6.  The  cases  which  bear  on  the  sub- 
thus  bound,  it  would  furnish  a  reason  ject  do  not  appear  to  be  in  conflict 
to  infer  that  he  had  intentionally  in-  when  the  circumstances  of  each  are 
duced  the  vendee  to  treat  on  that  basis;  considered.  They  may,  we  think,  be 
but  a  naked  affirmation  is  not  to  be  classified  as  follows:  First — Where 
dealt  with  as  a  warranty  merely  be-  goods  are  in  esse^  and  may  be  inspected 
cause  the  vendee  had  gratuitously  re-  by  the  buyer,  and  there  is  no  fraud  on 
lied  on  it;  for  not  to  have  exacted  a  the  part  of  the  seller,  the  maxim  cai'eat 
direct  engagement,  had  he  desired  to  emptor  applies,  even  though  the  defect 
buy  on  the  vendor^s  judgment,  must  be  which  exists  in  them  is  latent,  and  not 
accounted  an  instance  of  folly.  Test-  discoverable  on  examination,  at  least 
ing  the  vendor's  responsibility  by  these  where  the  seller  is  neither  the  grower 
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as  the  doctrine  of  Jones  v.  Just  implies  that  there  is  no  distinction 
between  articles  sold  for  food  directly  to  the  consumer  and  other 
articles  of  merchandise^  that  case  cannot  be  considered  law  in  the 
United  States  generally,  for  the  rule  in  this  country,  as  we  shall 
presently  see  more  fully,  is,  that  on  the  sale  of  provisions,  meat  or 
food  for  domestic  use,  when  the  buyer  depends  on  the  judgment 
of  the  seller  there  is  an  implied  warranty  that  they  are  fit  and 
wholesome.*  The  special  applications  of  such  general  doctrines 
as  have  been  stated  may  now  be  considered  in  detail  thus: 

29.  Does  a  Sonnd  Price  Imply  a  Sound  Quality  t — It  was  a  doctrine 
of  the  civil  law  that  the  sale  of  goods  for  a  sound  or  full  price  raised 

nor  manufacturer.  Parkinson  t;.  Lee,  Edgington,  2  M  &  G.  279;  Jones  7*. 
2  East  314.  The  buyer  in  such  a  case  Bright,  5  Bing.  533.  In  such  a  case  the 
has  tlie  opportunity  of  exercising  his  buyer  trusts  to  the  manufacturer  or 
judgment  upon  the  matter ;  and  if  the  dealer,  and  relies  upon  iiis  judgment, 
result  of  the  inspection  be  unsatisfactory,  and  not  upon  his  own.  Fijtkly — 
or  if  he  distrusts  his  own  judgment,  he  Where  a  manufacturer  undertakes  to 
may,  if  he  chooses,  require  a  warranty,  supply  goods  manufactured  by  himself, 
In  Kuch  a  case  it  is  not  an  implied  term  or  in  which  he  deals,  but  which  the 
oi  the  contract  of  sale  that  the  goods  vendee  has  not  had  the  opportunity  ot 
are  of  any  particular  quality  or  are  inspecting,  it  is  an  implied  term  in  the 
merchantable.  So  in  the  case  of  a  sale  contract  that  he  shall  supply  a  mer- 
in  a  market  of  meat,  which  the  buyer  chantable  article.  Laing  v.  Fidgeon, 
had  inspected,  but  which  was  in  fact  4  Camp.  169;  6  Taunt.  108.  And  this 
diseased,  and  unfit  for  food,  although  doctrine  has  been  held  to  apply  to  the 
that  fact  was  not  apparent  on  examina-  sale  by  the  builder  of  an  existing  barge, 
tion,  and  the  seller  was  not  aware  of  which  was  afloat,  but  not  completely 
It,  it  was  held  that  there  was  no  im-  rigged  and  furnished;  there,  inasmuch 
plied  warranty  that  it  was  fit  for  food,  as  the  buyer  had  only  seen  it  when 
and  that  the  maxim  caveat  emptor  ap-  built,  and  not  during  the  course  of  the 
plied.  Emmerton  v.  Mathews,  7  >I.  &  building,  he  was  considered  as  having 
^*  5^>  3*  L.  J.  Ex.  139.  Secondly —  relied  on  the  judgment  and  skill  of  the 
Where  there  is  a  sale  of  a  definite  ex-  builder  that  the  barge  was  reasonablv 
isting  chattel  specifically  described,  the  fit  for  use.  Shepherd  v,  Pybus,  3  M. 
actual  condition  of  which  is  capable  of  &  G.  868;  Mfllor,  J.,  in  Jones  v.  Just, 
being  ascertained  by  either  party,  there  L.  R.,  3  Q^.  B.  197;  37  L.  K.,  Q^  B.  89. 
is  no  implied  warranty.  Barr  t'.  Gib-^  It  is  not  deemed  that  the  classification 
son,  3  M.  &  W.  390.  Thirdly — Where  made  in  Jones  t*.  Just  is  complete  and 
a  known,  described  and  defined  article  final,  but  it  is  a  most  suggestive  case 
is  ordered  of  a  manufacturer,  although  and,  generally  speaking,  correctly  states 
it  is  stated  to  be  required  by  the  pur-  the  law  both  in  England  and  the 
chaser  for  a  particular  purpose,  still,  if  United  States.  In  the  paragraphs  of 
the  known,  defined  and  described  thing  the  text  that  follow  will  be  found  an 
be  actually  supplied,  there  is  no  war-  attempt  at  a  more  complete  analysis 
ranty  that  it  shall  answer  the  particular  and  classification  of  the  cases  in  which 
purpose  intended  by  the  buyer.  Chan-  there  are  and  are  not  implied  warran- 
ter V,  Hopkins,  4  M.  &  W.  399;  OUi-  tics  of  quality,  and  in  this  connection 
vant  V*  Bayley,  5  Q.  B.  288.  Fourthly  both  the  English  and  American  cases 
—Where  a  manufacturer  or  a  dealer  will  be  more  fully  collected, 
contracts  to  supply  an  article  which  he  1.  Benj.  on  Sales  (Bennett's  ed. 
manufactures  or  produces,  or  in  which  1888),  note  pp.  629, 630;  iV/.,  ^^  672,  I72<i; 
he  deals,  to  be  applied  to  a  particular  2  Schouler's  P.  P.  r2nd  ed.),  §  348; 
purpose,  so  that  the  buyer  necessarily  Newmark  on  Sales,  ^  348;  Hunter  v, 
trusts  to  the  judgment  or  skill  of  the  State,  1  Head  (Term.)  160;  s.  c,  73 
manufacturer  or  dealer,  there  is  in  that  Am.  Dec.  164,  and  note  reviewing 
case  an  implied  term  of  warranty  that  many  cases;  Giroux  v.  Stedman,  145 
it  shall  be  reasonably  fit  for  the  purpose  Mass.  439;  s.  c,  i  Am.  St.  Rep.  472  and 
to  which  it  is  to  be  applied.     Brown  i\  note  ;  2  Sutherland  on  Dam.  410,  note 
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a  warranty  that  the  goods  were  sound.*  The  maxim  was  "  caveat 
venditor y^  To  this  the  common  law  opposed  the  maxim  ^^  caveat 
emptor?  and  consequently  where  the  common  law  prevails  and  is 
strictly  applied,  as  in  England  and  most  of  the  United  States,  no 
warranty  of  quality,  condition  or  soundness  arises  from  the  pay- 
ment of  a  sound  price  in  the  absence  of  fraud  on  the  part  of  the 
vendor,*  and  the  mere  fact  that  a  sound  price  was  paid  for  a 
defective  or  unsound  article  is  not  sufficient  to  show  fraud,  but 
there  must  be  other  and  stronger  evidence,^  and  the  burden  of 

2;  Story  on  Sales,  §  373.     See  also /0j/,  Eagan  v.  Call,  34  Pa.  St.  236;  s.  c,  75 

8ection<37,  of  text.  Am.  Dec.  653. 

1.  This  statement  of  the  rule  of  the  No  warranty  can  be  inferred   from 

civil  law  is  the  one  generally  made  and  the    price  paid.      Swett  v,   Shumway, 

commonly   accepted  as  correct,  but  it  102  Mass.  365,  369;  Mixer  v,  Coburn, 

has   been    pointed   out  that  it  is    not  11  Met.  (Mass.)  559;  s.  c,  45  Am.  Dec. 

strictly  accurate.     Hoe  v.  Sanborn,  21  230. 

N.  Y.  552;  s.  c,  78  Am.  Dec.  163,  168.  "  When  there  is  neither  fraud  nor  ex- 
It  is,  however,  sufficiently  correct  as  '  press  warranty  on  the  sale  of  a  chattel, 
used  in  the  text,  because  it  is  upon  this  the  buyer  takes  the  risk  of  its  quality 
statement  of  it  that  the  anomalous  de-  and  condition.  No  warranty  of  any 
partures  from  the  rule  of  caveat  emptor  kind  can  be  implied  from  the  fact  that 
in  some  of  the  United  States  have  been  a  sound  price  was  paid.  Caveat  emp- 
founded.  See  note  to  Emerson  v.  tor,  and  not  caveat  venditor^  is  the 
Brigham,  6  Am.  Dec.  113.  rule  of  the  common   law,  and   that  is 

3.  See  ante,  section  4  of  text:  Caveat  our  law.  I  speak  of  an  executed,  and 
Venditor.  not  of  an   executory   contract   for   the 

S.    See    ante,    section     2     of    text:  sale   of  goods.*'     Moses    v.    Mead,    i 

Caveat    Emptor,      "The  rule  of   the  Den.  (N.   Y.)   378;  s.  c,  43  Am.  Dec. 

civil  law  that  a  sound  price   implies  a  676  and  note;  Seixas  v.  Woods,  2  Cat. 

warranty  that  the  article  sold  is  sound,  (N.  Y.)  48;  s.  c,  2  Am.  Dec.  215   and 

is  not  a  rule  of  the  civil  law.                  .  note;  Dean  v.  Mason,  4  Conn.  428;  s. 

The  civil  law  doctrine  would  produce  c,  10  Am.  Dec.  162  and  note, 

endless  embarrassments  if  applied    (o  The  rule  that  a  sound  price  warrants 

the    extended    operations    of   modern  sound    property,    unless     there     be    a 

trade."     Eagan  v.  Call,  34  Pa  St.  236;  special  agreement  to  take  the  property, 

6.  c,  75  Am.  Dec.  653.  sound  or  unsound,  is   not  the   law   m 

The  maxim    of   the    common    law,  Alabama.      West    i>.   Cunningham,   9 

caveat  emptor,  is  the  general  rule  ap-  Port.  (Ala.)  104. 

plicable  to  sales  so  far  as  quality  is  con-  In  Rhode  Island,  a  warranty  is   not 

cemed.     Benj.  on  Sales  (Bennett's  ed.  inferrible  from  the  price   paid.     King 

1888),  ^  644.  v.  Quidnick  Co.,  14  R.  I.  131. 

4.  The  civil  law  maxim,  that  a  sound  On  the  sale  of  a  cow  it  was  held  that 
article  is  warranted  by  a  sound  price,  there  was  no  implieH  warranty  of  her 
was  not  the  maxim  of  the  common  fitness  for  breeding  purposes,  although 
law,  and  has  not  been  adopted  by  this  the  price  paid  indicated  it  was  for  such 
court.  If  the  buyer,  instead  of  requir-  purposes  she  was  bought.  Scott  v. 
ing  an  explicit  warranty,  chooses  to  rely  Renick,  i  B.  Mon.  (Ky.)  63;  s.  c,  35 
on  his  own  inspection,  or  the  opinion  of  Am.  Dec.  177  and  note. 

the   vendor,  if  mistaken   as   to  quality.  In  line  with  the  foregoing  are  many 

he  has  only  himself  to  blame.     If  over-  other    cases.    Joslin   v.    Caughlin,    26 

reached  by  wilful  misrepresentation  or  Miss.   134;  Caldwell  v.  Smith,  4  Dev. 

deceit,  he  has  his  remedy.     No  implied  &  B.  (N.  Car.)  64;  Hadley  v.  Clinton 

warranty  arises  from  an   unfounded  af-  etc.  Co.,  13  Ohio   St.   502;  Wilson   r\ 

firmation  of  soundness  in  the  sale  of  a  Shackleford,  4  Rand.  ( Va.)  5;  Mason 

chattel;  but  for  a  deceitful  representa-  z\  Chappell,  15  Gratt.  (Va.)  572;  Ben- 

tion  of  it  the   remedy  is   by  an   action  inger  v.  Corwin,  24  N.  J.  L.  2*57;  John- 

ex^delicto.     McFarland    f. 'Newman,  9  ston  v.  Cope,  3  Har.  &  J.  (Md.)  89;  s. 

Watts  (Pa.)   55;  Weimer  v,  Clement,  c,  5  Am.  Dec.  423. 

37  Pa.  St.  147;  s.  c,  78  Am.  Dec.  411:  5.  Fleming  i;.Slocum,  18  Johns.  (N. 
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proving  fraud  in  such  a  case  is  upon  the  vendee.*  In  South 
Carolina  and  Louisiana  the  rule  of  the  civil  law  is  said  to' prevail, 
and  a  sound  price  implies  a  sound  article.*  But  the  tendency  of 
the  recent  cases  in  South  Carolina  is  to  limit  the  doctrine  that  a 
sound  price  implies  a  sound  article  to  cases  of  secret  defects 
which  the  buyer  could  not  discover  on  inspection,  by  the  -use  of 
ordinary  skill  and  diligence,^  and  where  by  ordinary  care  the 
buyer  might  have  discovered  the  defects,  the  maxim  caviat  emptor 
is  applied  in  South  Carolina  as  rigidly  as  elsewhere.**  In  Georgia 
the  Code  provides  that  anything  sold  at  the  market  value  of  its 
kind  is  presumed  to  be  warranted  to  be  merchantable  and  reason- 
ably  suited  for  the  use  for  which  it  is  purchased.* 

30.  Second  Hand  Chattels. — In  the  sale  of  second  hand  chattels 
there  is  ordinarily  no  implied  warranty  of  quality  or  condition,* 
and  so  in  the  sale  of  refuse  or  waste  from  manufactories  there  is 
no  implied  warranty  of  its  quality  or  fitness  for  a  particular  pur- 
pose.'' 

Y.)  403;  s.  c,  9  Am.  Dec.  224;  John-  be  di>»covered.     Rose  v,  Beattie.  2  Nott 

stoii  V.  Cope,  3  Har.  &  J.  (Md.)  89;  s.  &  M.  (S.  Car.)  538. 
c,  c  Am.  Dec.  423;  Kimmel  v,  Lichty,         4.  A  vendor  sold  rice  in  South  Caro- 

3  \  eates  (Pa.)   262.     But  it   has  been  Una.     After  its  arrival  abroad  a  defect 

held  that  a  vendor  is   liable  for   selling  was  discovered   that  might  have  been 

a  blind  horse  at  a  sound   price  without  detected  hy  examination  at  the   time  of 

disclosing  his  blindness,  if  it  was  such  sale.     A  sound  price  was  paid   for   the 

as  not  to  be  discovered   at   first   view.  rice.     Ileitis  that  there  was  no  ini]  lied 

Hughes  v.  Robertson,   x    T.   B.   Mon.  warranty   of  quality.     VenderhorM   v. 

(Ky.)  215;  8.  c,  15  Am.  Dec.  104.  McTaggart,   i    Brev.  (S.  Car.)   2G/,  s. 

This  and  other  like  decisions  rest  c,  2  Am.  Dec.  C67  and  note, 
upon  the  principle  so  well  stated  by  A  vendee^s  knowledge  of  all  the  sur- 
Chief  Justice  Redfield  thus  :  rounding  circumstances,  coupled  with 
*•  There  is  no  positive  duty  on  the  ven-  opportunities  to  know  the  condition  of 
dor  to  disclose  secret  defects  in  the  ar-  the  thing  he  purchases,  bind  him  under 
tide,  but  if  he  conceal  them  even  by  the  maxim  caveat  emptor,  even  in 
silence,  when  he  knows  the  other  South  Carolina.  Whitefield  v.  McLeod, 
party  has  fallen  into  a  delusion,  in  re-  2  Bay  (S.  Car.)  3S0;  s.  c,  i  Am.  Dec. 
gardf  to  them,  and  is  making  a  purchase  650  and  note.  And  see  Be  vans  v.  Far- 
which  he  would  not  otherwise  make,  rell,  18  La.  Ann.  232. 
or  at  a  price  materially  beyond  what  he  5.  In  Georgia,  under  sections  2609, 
otherwise  would,  in  consequence  of  2610.  of  the  Georgia  Code,  which  re- 
such  delusion,  this  is  equivalent  to  a  late  to  express  and  implied  warranties, 
false  representation,  or  the  use  of  art  to  the  rule  is  that  anything  sold  at  the 
disguise  the  defects  of  the  article.**  market  value  of  its  kind  is  presumed  to 
Paddock  v,  Strowbridge,  29  Vt.  470.  be  warranted  to  be  a  merchantable  ar- 

1.  Beninger  v.  Corwin,  24  N.  J.  L.  tide  and  reasonably  suited  to  the  u$>e 
257.                                                            *  for  which  it  is  purchased.     Radcliff  v, 

2.  Barnard  v.  Yates,  i  Nott  &   M.  Gunby,  46  Ga.  464. 

(S.  Car.)  142;  Timrod  v.  Shoolbred,   i  6.  2  Schouler's  P.  P.  (2nd  ed.),  ^  366. 

Bay  (S.  Car.)  324;  s.  c,  i    Am.   Dec.  Thus,   where   a  second    hand  engine, 

620;    Whitefield    v.    McLeod,    2   Bay  with  defects  known   to  tlie  seller,  was 

(S.  Car.)  380;  s.  c,   1   Am.   Dec.  650;  examined  by  the  buyer  and  an  expert 

Crawford  v.  Wilson,  2  Mills  (S.  Car.)  chosen   by   him   without  discovery   of 

353;  Rose  V.  Beattie,  2  Nott  8i  M.   (S.  the  defects,  it  was  held  that  the  failure 

Car.)  538;  I  Parsons  on  Con.  (5lh  ed.)  of  the  seller  to  disclose  the  defects  un- 

584;  La.  Civil  Code,  arts.  1764,  2541.  der  the  circumbtances   did   not  charge 

8.  The    doctrine     of     implied    war-  him  with  an  implied  warranty.     Cogv'J 

ranty  from  the  soundness  of  the   price  v.  Knisely,  89  111.  598. 

relates  only   to  secret  defects,   which  7.  The  residuum  or  refuse  of  various 

cannot  by  ordinary  skill  and  diligence  kinds  of  manufactories  is  more  or  less 
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31.  Sales  Upon  Inspection. — In  sales  upon  inspection,  with  an 
opportunity  to  examine  the  goods  purchased,  there  is  no  implied 
warranty  of  quality  or  condition  in  the  absence  of  fraud.*  In  the 
sale  of  specific,  ascertained,  existing  chattels  there  is  no  implied 
warranty  of  quality;  but  where  the  chattels  are  not  ascertained  and 
are  insusceptible  of  examination,  the  rule  is  different,  and  implied 
warranties  frequently  arise.* 

valuable  for  certain  purposes  and  Is  of-  neither   fraud    nor    express    warranty, 

ten  the  subject  of  sale,  but  the  quality  Held^  that  there  was  no  implied  war- 

of  such  refuse  material  is  entirely  sub-  rantjr,  and  an  action  on  the  case  could 

ordinate  to  the  process  which  is   the  not  be  mahitained.     Shisler  r.  Baxter, 

main  object  of  the  manufacturer;  and  109  Pa.  St.  443;  s.  c,  58  Am.  Rep.  738. 

on  such  a  sale  there  is  no  implied  war-  In  respect  to  the  merchantable  quality 

ranty  that  the  article  when  delivered  of  goods  sold  on  inspection  or  with  an 

should  be  of  a  merchantable  quality  as  opportunity  therefor,  the  rule  of  law 

a    manufactured    article.       Holden    v.  seems  to  be  that  the  seller  may  let  the 

Clancy,  58  Barb.  (N.  Y.)  590.  buyer  cheat  himself   ad  libitum^  but 

1.  The  rule  as  stated  in  the  text  must  must  not  actively  assist  him  in  doing  so. 
be  taken  subject  to  the  exceptions  which  In  the  absence  of  a  warranty  the  pur- 
arise  in  cases  where  a  manufacturer  chaser,  in  such  cases,  buys  on  his  own 
sells  goods  of  his  own  manufacture  to  a  responsibility.  Armstrong  v,  Bufford, 
consumer.  This  question  will  be  fully  51  Ala.  410;  Biggs  v,  Perkins,  75  N. 
treated    in     a    later    paragraph.      As  Car.  397. 

applied  to  other  sales  upon  inspection  A  seller  is  not  liable  on  an  implied 

the  rule  in  the  text  is  fully  sustained,  warranty  of  quality  where  an  article  has 

tlius:   In  the  absence  of  express  war-  been    inspected    and    received   by  the 

r:inty,  when  the  buyer  had  an  oppor-  buyer,  provided  it  be  in  specie  the  thing 

iimity  to  inspect  and  the  seller  is  guilty  as  which  it  has  been  sold.    Jennings  r. 

of  no  fraud«and  is  not  the  manufacturer  Gratz,  3  Rawle  (Pa.)  168;  s.  c,  23  Am. 

of  the  article  he  sells, the  maxim  caveat  Dec.  in. 

emptor  applies.      Lindley  v.  Hunt,  22  There  is   no  implied   warranty  that 

Fed.  Rep.  52   (1885)-,  Kohl  v.  Lindley,  meat  sold  to  a  dealer^  without  reprc- 

39  III.  195;  s.  c,  89  Am.  Dec.  294.  sentations  as  to  the  quality,  is  sound. 

In  the  sale  of  baled  hemp  open  to  If  buyer  and  seller  have  equal  means  of 

inspection    or    which    can    readily  be  knowledge    of    its    condition,    and    it 

examined  there  is  no  implied  warranty  appears  sound,  and   the  buyer  makes 

that  the  interior  of  the  bales  conforms  to  what  examination  he  deems  necessary 

the  exterior.     Salisbury  v.  Stainer,  19  before  buying,  the  rule  caveat  emptor 

Wend.  (N.  Y.)  159;  s.  c,  32  Am.  Dec.  applies.      Rinschler  v.  Jeliffe,  9  Daly 

437  and  note.  (N.  Y.)  469,  1882. 

There  is  no  implied  warranty  of  the  No    fraud    arises  upon  the  sale    of 

quality   of   hay    in    ricks,    which    the  unsound  personal  property,  where  the 

purchaser    examined,  as    much  as  he  unsoundness  was  of  a  nature  to  be  per> 

desired,  before  completing  the  contract,  ceived  by  the  eye,  and  no  attempt  at  its 

Becker  v.  Brawner,  18    111.   App.  39  concealment  has  been  made.     Stewart 

(1886).  V.  Dugin,  4  Mo.  245;  s.  c,  28  Am.  Dec. 

In  the  sale  of  standing  trees  examined  348. 

by  the  purchaser  there  is  no  implied  3.   So  far  as  an  ascertained  specific 

warranty   of   the  quality   of    the   logs  chattel,  already    existing^  and    which 

which  the  trees  will  make.      Hege  v.  the  buyer  has  inspected^  is  concerned, 

Newson,  96  Ind.  426.  the  rule  of  caveat  emptor  admits  of  no 

A      market     gardener      who      had  exception  by  implied  warranty  of  qual- 

purchased  certain    cabbage  seeds    the  ity.  Benj.  on  Sales  (Bennett's  ed.  1888), 

year  before  of  a  dealer,  inquired  for  the  ^  645,  p.  584;   Parkinson  v.  Lee,  2  East 

same  kind,  and  was  shown  certain  seeds  314;  Chanter  r.   Hopkins,  4  M.  &  W. 

which  he  bought,  and   they  proved  a  64;  2    Schouler's    P.P.   (2nd    ed.),    §J- 

different  kind  from  those  sold  him  the  346,      347,     348;      2     Sutherland     on 

year  before  and  of  little  value.     The  Dam.   4oi8;    Story    on    Sales,   ^§    369, 

two    kinds    of    seeds    were    not    dis-  372.  Bowman  v,  Clemmer,  50   Ind.   10. 

tlngulshable  by  appearance.    There  was  On    the    sale    of   a    particular    steer 
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Executed  and  Ezecntory  Contracts  as  Affecting  Implied  Warranty 
oF  ^^-vajcality. — In  executed  or  completed  contracts  for  the  sale 
of  ^jz^^cific  ascertained  goods  there  is  no  implied  warranty  of 
qi-i^li±:;y,  and  the  rule  is  caveat  emptor,^    Fraud  will  of  course  pre- 

thcr^          2  s  no    implied  warranty  of  his  of  its  absence  up  to  the  moment  when 

ch^x-^cr^cr,     and     the     vendor    is    not  he  was  called  on  to  bid.    Overbay   v. 

ho^J  r"m<:J     ^o  disclose  it  unasked.   McCurdy  Lighty,  27  Ind.  27. 

f-'-    '^t.  <^  .K'^Arlandi  10  Mo.  377.  VV*hen    property     sold    is    not  pres- 

^'V^J-a^are  one  selects  a  specific  article  ent  at  the  time  of  sale,  and  the  vendee 

t^*^   Xsm^-^^    does  not  imply  a  warranty  that  is  forced  to  rely  on  the  representations 

i*  ^^~*  i*     «*ji^wer  the  purposes  for  which  it  of  the  vendor  as  to  its  quality  and  con- 

iis  tfc^^^^^^^j^      gQ  l^gljj   ju  reference  to  a  dition,  the  rule  that  there  is  no  implied 

ff'^^-^li.^'^T  the    ingredients  and   proper-  warranty   against  defects   in   property 

tJ^**    <z»C~   ^%ivhich  were  known  to  the  buyer,  open    to  observation    does   not  apply. 

^  ^^^*«.^^»-  V.  Pue,  57  Md.   155;    Rasin  r.  Hanks  v,   McKee,   2   Litt.   (Ky.)   227; 

^^i.'~^^^i*^y  ,  58  Md.  59.  s.  c,  13  Am.   Dec.  265. 

*        «a.       purchaser  inspects  for  himself  Where    lumber   is  sold  without  an 

t^,        *^P>^i«zific  article  sold,  and  there  is  no  opportunity    for  examination    by    the 

<jj^^^~^**si      warranty,  and    the    seller    is  vendee  there  is   an   implied   warranty 

vii^^^    <=»fno  fraud,  and  is  not  himself  that  it    is   merchantable.      Merriam  v, 

v^^^     '■~*^  «a  mufacturer,  and   the    particular  Field,  39  Wis.  578. 

^>^^_^5^    ^^vhich  it  is  to  be  put  is  not  com-  On  a  sale   of  ''choice  sugar  cured, 

^N^T^^^afc.^ed  to  him  by  the  purchaser  at  canvassed   hams, "    where    the   vendee 

^^j^       ^*Tf^e  of  the  sale,  there  is  no  implied  had   no  opportunity    to    examine    the 

^^  J^^'^^y  that  the  article  is  reasonably  hams  because  of  their  distance   from 

^^^  ^*"      the  purpose  intended    by    the  him,  and    no    particular    hams    were 

iVve  vj'*  ^ven  though  the  seller  supposes  selected  by  him,  it  was  held  that  there 

^^yer  to  intend  it  for  such  purpose',  wa**   an   implied    warranty    [condition 

.  ^^    t'.  Bacon,  126  Mass.  10.  precedent?]  that  the  hams  should  con-' 

XjnascertaiHed  ckatteis:     In  the  case  form  to  the  description  and  be   of  the 

^  unascertained  chattels,  not  suscepti-  quality  stated.     Forcheimer  v.  Stewart, 

^jle  o^c'^^"^*"*^^"   at  the  time  of  sale,  65    Iowa   594;    s.  c.   54  Am.   Rep.  30. 

tb^re  is  usually   an   implied    warranty  Where   there  is  no  opportunity   for 

of  quality  and  fitness  for  any  particu-  inspection,  there  is  an  implied  wa'rran- 

lar  purpose   for  which   they   may    be  ty  of  quality.     But  the  inspection  must 

purchased   to  the    knowledge    of    the  not  only  be  inconvenient,  it  must  be 

vendor.    Benj.  on  Sales  (Bennett's    cd.  praotically  impossible,  or  the  failure  to 

1888.),  ^645;   2   Schouler's   P.P.    (2nd  inspect    wiU    not     protect.      Hyatt   r. 

ed.),  H  345-350;  Newmark  on   Sales,  Boyle,  5  Gill  &  J.   (Md.)  no;  s.  c,   25 

^5  J3-'  333*'    2  Sutherland   Dam.  407,  Am.    Dec.  276. 

40S;  Story  on  Sales,  ^^  368,  371.  In  England,  the  rule  is  substantially 

Merchandise  not  seen,  and  sold  to  be  as  already   stated.     Jones  7*.  Just,   L. 

delivered  at  a  future  day,   is   impliedly  R.,  3  Q^  B.  197;   37  L.J.,  C^B.      And 

warranted  to  be  of  medium  quality   or  see,  for  the  substance  of  this  case,  Benj. 

goodness,  and  merchantable.      Howard  on  Sales  (Bennett's  ed.  1888.),  §655,  r/ 

t'.  Woeyy  23  Wend.  (N.  Y.)  350;  s.  c,  seq. 

35  Am-  Dec.  572.  The  English  rule  implying  a  warran- 

There  is  an   implied  engagement  in  ty  in  the  case  of  unascertained   goods 

the  contract  of  sale  of  articles  to  arrive,  only  extends  to   the   condition   of  the 

and  which  at  the  time  of  sale  are   not  goods   when   thev   leave    the   vendor's 

subject  to  inspection,  that  they  shall  be  poHnession.     Ben}   on   Sales  (Bennett's 

Tnerchantable.     In  such  cases  the   rule  ed.   1888),    §  659;    Bull  x\  Robinson,  10 

of  the  civil  law,  cai'caf  I'euditor^  should  Exch.  342;  24    L.  J.    Ex.  165. 

be  applied.     Newberry  v.  Wall,  35    N.  And  does  not  ordinarily  cover  pack- 

V.  Sup.  Ct.    106.  agcK   or   vessels   contiiining   the    thing 

Personal   property   sold   at   a  public  sold.      Benj.   on  Sales    (Bennett's   ed. 

auction,  but  remote  from  the  place  of  1888),  ^97,  ^  660. 

sale,    is    impliedly    warranted    of  the  1.  NtcClurg  v.  Keiley,  21   Iowa  508; 

<|uality  represented  by  the  seller  when  Beirne  z\  Dord,  5   N.  Y.  95;  s.  c,  55 

the  bidder  has  had   no  opportunity   to  Am.   Dec.    321,    and    note:    Hamilton 

inspect  the  property,  and  was  unaware  r.    (ianyard,    ^4  Barb.    (N.   Y.)    204; 
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vent  the  application  of  the  maxim  in  such  a  case.^  Where  a  con- 
tract is  still  incomplete  and  executory,  however,  there  is  generally 
an  implied  warranty  of  quality,  or  a  condition  precedent  equiva- 
lent thereto,  which  will  justify  the  buyer  in  refusing  to  receive 
goods  which  in  kind,  quality  or  condition  are  not  in  accordance 
with  the  terms  of  the  contract ;  and  if  the  contract  is  silent  upon 
these  points  it  will  be  presumed,  in  an  executory  contract,  to  be 
completed  by  the  delivery  of  the  unascertained  chattels,  that  the 
chattels  were  to  be  of  a  fair  merchantable  quality  and  reasonably 
fitted  for  the  use  to  which  the  seller  may  have  had  notice  that 
they  were  to  be  put.* 

33.  Sales  by  Desoription — Implied  Warranty  in. — Properly  speak- 
ing, a  sale  by  description  is  not  the  sale  of  a  specific  described 
article,  but  the  sale  of  a  certain  described  kind  or  species  of 
article.^  And  consequently,  if  the  goods  delivered  do  not  con- 
form to  the  description,  the  buyer  may  reject  them  as  not  in 
accordance  with  a  condition  precedent.*  This  class  of  conditions 
precedent    is   continually  treated    as    an   implied    warranty   of 

Rodgers  v.  Niles,  ii  Ohio  St.  48;  s.  c,  Reed  v.  Randall,  29  N.  Y.  358;  s.  c,  86 

78  Am.  Dec.  290,  and  note.     Compare  Am.  Dec.  305  and  note;    Howard  v, 

anie^  section  8  of  text.  Hoey,  23  Wend.  (N.  Y.)  350;  s.  c,  35 

1.  See  rt»/<?,  section  12  of  text.  Also  Am.  Dec.  572  and  note;  Forcheiraer 
note  to  Barnard  v.  Duncan,  90  Am.  *v.  Stewart,  65  Iowa  593;  s.  c,  54 
Dec.  426.  Am.  Rep.  30;*  Ketchum  v.  Wells,   19 

2.  One  who  agrees  to  sell  merchan-  Wis.  25;  Brantley  v.  Thomas,  22  Tex. 
dise  not  then  in  existence  thereby  war-  270;  s.  c,  73  Am.  Dec.  264  and  note; 
rants  that  it  shall  be  sound  and  Field  v,  Kinnear,  4  Kan.  476. 
merchantable  at  the  place  of  production  In  an  executory  contract  to  print 
contemplated  by  the  parties.  Black-  books,  the  law  implies  that  the  books 
wood  V.  Cutting*  Packing  Co.  (Cal.).  18  are  to  be  printed  in  a  skilful  and  work- 
Pac.  Rep.  248  (1888).  And  in  this  manlike  manner,  where  the  agreement 
case  future  crops  of  fruit  were  •  held  is  to  print  and  deliver  a  specified  num- 
merchandise,  under  Civil  Code  of  Cal.,  ber  of  copies.  Gould  v.  Banks,  8  Wend. 
J  1768.  (N.  Y.)  562;  s.  c,  24  Am.  Dec.  90. 

In  case  of  an  executory  contract  for  8.  2  Schouler's  P.  P.  (2nded.),  §  351; 

the    manufacture    of    articles    to    be  Benj.  on   Sales   (Bennett's  ed.   1^88), 

delivered  at    a    future    day,    there    is  §  600;  Newmark  on  Sales,  $§  341,  342; 

alwavs  an  implied  warranty  that  the  Chanter  v.  Hopkins,  4  M.  &  W.  399; 

articles  delivered  shall  answer  the  pur-  Opinion  of  Lord  Blackburn  in  Shand 

pose  for    which   they    were  designed,  v.  Bowes,  2   App.  Cas.  455,^  480;  note 

Woodle  V.  Whitney,  23  Wis.  55;  s.  c.  to  Chandelor  v,  Lopus,  i  Smith's  Lead- 

99  Am.  Dec.  102,  and  note.  ing  Cases  (8  Am.  ed.),  302,  *I96;  Swett 

There  is    an    implied    warranty    of  t;.  Shumway,  102  Mass.  365;  s.  c,  3  Am. 

merchantability  in  an  executory  con-  Rep.  471. 

tract    to    deliver    corn.      Babcock    v,  4.     Newmark  on  Sales,  ^  342;  Benj. 

Trice,  18  111.  420;  6.  c,  68  Am.  Dec.  on  Sales  (Bennett's  ed.  i88i3),  ^  588,  a, 

560  and  note.  p,  527,  528,  §  300;  2  Sutherland  Dam. 

Where  goods   not  in   existence  are  410,  411,  and  cases  cited  in  note  i;   i 

sold  the  buyer  may  reject  them  if  they  smith's  Lea.  Cas.  (8th  Am.ed.),  p.  302, 

are  not  of  the  quality  specified.     Pope  *i96;  also,  same,  pp.  326,  327;  2  Schoul- 

V.  Allis,  115  U.  S.  363.  er's  P.  P.  (2nd  ed.),  ^  352;  Pollock  on 

In  executory  contracts  for  the  sale  of  Con.  465;  Jones  v.  George, 61  Tex.  345; 

persor<il  property,  the  law  implies  that  s.   c,  48   Am.   Rep.   280;    Wolcott   v. 

the  article,  when  furnished,  shall  be  of  Mount,  36  N.J.  L.  266;  s.  c,   13  Am^ 

merchantable    quality,  and    this  with-  Rep.  438;  Phelps  T'.Qulnn,  1  Bush  (Ky.) 

out  express  words  between  the  parties.  375.     Compare  ante^  section  7  of  text 

138 


Special  Impliad  IMPLIED    WARRANTY,     Wamnties of  QoaUtr. 

quality.*  And  when  so  treated  it  is  said  that,  on  a  sale  by 
description  of  an  article  not  ascertained  and  which  there  has 
been  no  opportunity  to  inspect,  there  is  an  implied  warranty  that 
it  is  of  the  kind  and  quality  described.*  Perhaps  it  would  be 
correct  to  treat  a  failure  to  deliver  an  article  of  the  kind  or  species 
described  as  the  breach  of  a  condition  precedent,  and  a  failure  to 
deliver  an  article  of  the  quality  specified  and  described  as  the 
breach  of  an  implied  warranty.^ 

34.  Special  Implied  Warrantiea  of  Quality. — There  are  certain  im- 
plied warranties,  and  conditions  precedent,  of  quality,  kind  or 
character  that  deserve  special  consideration,  apart  from  the  gen- 
eral principles  of  the  subject  as  heretofore  treated.  Some  of 
them  arise  only  in  certain  limited  classes  of  cases;  some  of  them 
depend  on  the  relationship  or  status  of  buyer  and  seller  towards 
each  other ;  and  some  of  them  are  created  by  the  law  solely  as  a 
measure  of  public  policy.     First,  then,  of — 

35.  The  Implied  Warranty  of  Kerchantability. — In  the  sale  of  chat- 
tels or  merchandise  of  a  particular  kind  or  species,  where  the 
specific  articles  have  not  been  ascertained  and  examined  by  the 
buyer,  but  where^  on  the  contrary,  he  trusts  to  the  seller  to  furnish 
him  with  merchandise  or  chattels  of  the  kind  agreed  upon,  the 
same  not  being  subject  to  inspection,  there  is  not  only  a  condi- 
tion precedent  that  the  things  delivered  shall  be  of  the  kind  or 
species  bargained  for,  but  also  an  implied  warranty  of  quality, 

on  Conditions  Precedent.  Catchings  r.  Hacke,  15   Mo.  App.  51. 

1.  There  is  no  doubt  that  in  a  con-  2.  Phelps   xk  Quinn,   i    Bush   (Kv.> 

tract  of  sale  words  of  description  are  375;   VanWyck  v.  Allen,  69  N.  Y.  61; 

held  to  constitute  a  warranty  that  the  s.  c,  25  Am.  Rep.  136;  Swett  r.  Shuni- 

articles  sold  are    of   the  species    and  way,  102  Mass.   365;  s.  c,  3  Am.  Rep. 

quality  so  described.     Hogins  r.  Plymp-  471';  Gardner    r.  Gray,  4  Camp.  144; 

ton,  II  Pick.  (Mass.)  97,  99;  Borrekins  Boorman  t\  Jenkins,  12  Wend.  (N.  Y.) 

V.  Sevan,  x  Rawle  (Pa.)  23;  s.  c,  23  566;  Hawkins  v.   Pemberton,  ^i  N.  Y. 

Am.  Dec.  85;  Van  Wyck  v.  Allen,  69  198;  s.  c,  10  Am.  Rep.  595;  white  x\ 

N.  Y.  61;  8.  c,  25  Am.  Rep.  136.     And  Miller,  71  N.  Y.  118;  s.  c,  27  Am.  Rep. 

see   I   Smith's  Lea.  Cas.  (8  Am.  ed.),  13;  Jones  v.  Tust,  L.  R.,  j  Q.  B.  197;  37 

pp.  326,  327.     Similar  language  is  used  L.  J.,  C^  B.  89;  2  Sutherland  Dam.  410, 

in  many  otiier  cases,  but  it  can  scarcely  411;  Newmark  on  Sales,  ^^  341,  342;  2 

be  considered  strictly  accurate,  as  the  Schouler's  P.  P.  (2nd  ed.),  H  349»  35^* 

following  authorities  will  show:    Pol-  351,  353. 

lock  on  Con.  465;  Benj.  on  Sales  (Ben-  S.  2'Schouler's  P.  P.  (2nd  ed.),  ^  349,^ 

net's  ed.  1888),  §  600;  2  Schouler's  P.  P.  where  the  distinction  taken  in  the  text 

(2nd  ed.),  ii  349,  351;   Newmark   on  is  suggested.  Also  i</.,  ^  316;  Newmark 

Sales,  ii  341,  342;  Jones  v,  George,  61  on  Sales,  ^^  341,  342,  343. 

Tex.  345;  8.  c,  48  Am.  Rep.  280;  Wol-  Two  recent  cases  will   illustrate  the 

cott  V,  Mount,  36  N.J.  L.  266;  s.  c,  13  principle  that   a  failure  to  deliver  the 

Am.  Rep.  438;  Josling  v.  Kingsford,  13  kind  or  species  of  goods  sold  by  descrip- 

C.B.N.  S.  447;   Azemar  v,  Cassella,  tion  is  a  breach  of  a  condition  precedent, 

L.  R,,  2  C.  P.  431,  677;  36  L.  J.,  C.  P.  rather  than   of   an   implied  warranty, 

124,  263.  and  this  is  none  the  less  true,  because 

In  some  cases  such  conditions  prece-  one,  if  not  both,  of  the  cases  confuses 

dent  created  by  a  description  of  goods  an  implied  warranty  with  a  condition 

as    of  a  certain   kind    or  species    are  precedent.     Forcheimer  v.  Stewart,  65 

treated  as  a  guaranty  that  they  shall  be  Iowa  594;  s.  c,  54  Am.  Rep.  30;  White 

of   such   kind    or    species.     Whitaker  v.  Miller,  71   N.  Y.   118;  s.  c,  27  Am. 

V,     McCormick,    6    Mo.     App.     114;  Rep.  13.     And  see  Borrekins  v.  Bevan, 
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namely,  that  they  shall  be  merchantable  goods  of  such  kind.* 

"  Under  such  circumstances  the  purchaser  has  a  right  to  expect 
a  salable  article  answering    the  description  in    the  contract.'** 

3  Rawle  (Pa.)  23;  s.  c,  23  Am.  Dec.  85;  judgment  of  the  party  with  whom  he 

Gerst  v.  Jones,  32  Gratt.  (Va.)  518;  R.  c.,  deals.     If  goods  are  sent,  upon  order, 

34  Am.  Rep.  773.  by  a  New  York  merchant  to  a  Texas 

On  the  other  hand,  a  late  case  cor-  merchant,  the  law  will  imply  a  warran- 
rectly  holds  that  even  though  an  article  ty  that  the  goods  sent  are  such  as  were 
be  described  by  the  seller  to  the  buyer,  ordered;  or  if  goods  are  sent  from  a 
or  shown  to  him  as  an  article  which  the  New  York  merchant  to  a  Texas  mer- 
buyer  has  described  and  called  for,  yet  chant  without  a  special  order,  but  upon 
there  is  no  condition  precedent  that  it  a  general  engagement  to  forward  goods 
is  such  article  if  both  parties  at  the  time  the  law  will  imply  a  warranty  that  all 
of  inspection  and  purchase  have  equal  goods  sent  are  valuable  and  merchant- 
means  and  opportunities  of  knowledge  able.  Brantlev  v,  Thomas,  22  Tex.  270; 
as  to  its  kind  and  species  and  deal  about  s.  c,  73  Am.  l)ec.  264. 
it  in  good  faith.  In  such  case  there  is  A  contract  called  for  the  future 
no  breach  of  a  condition  precedent,  delivery  of  ice.  Held^  that  this  implied 
even  though  the  article  is  other  than  ice  of  a  fairly  merchantable  quality, 
that  it  was  supposed  to  be,  and  on  such  Warner  v,  Arctic  Ice  Co.,  74  Me. 
a  state  of  facts  no  implied  warranty  can  475. 

arise.  Shisler  t».  Baxter,  109  Pa.  St.  443;  Caveat  emptor  does  not  apply  when 

s.  c,  58  Am.  Rep.  738.  goods  not  the  subject  of  inspection  are 

But  where  there  is  a  sale  by  descrip-  sold  to  arrive.     It  would  be  contrary  to 

tion,  and  such  description  relates  both  sound   morality   and   public    policy    to 

to  quality  and  kind  or  species,  and  there  apply  the  maxim  in  such  a  case.     On 

is  no  opportunity  or  abilitv  to  examine  the   contrary,  the  rule  in  such  a  case 

and  know  the  goods,  there  is  a  condition  should  be  cai^eat  venditor^  and  there  is 

precedent  as  to  the  kind  or  species,  and  an  implied  warranty  of  merchantability . 

an  implied  warranty  as  to  the  quality.  Newberry  v.  Wall,  35  N.  Y.  Sup.  Ct. 

White  V.  Miller,  71  N.  Y.  118;  s.  c,  27  106. 

Am.  Rep.  13;  Best  x\  Flint,  58  Vt.  543;  A  merchant  selling  guano  or  "super- 

s.  c,  56  Am.  Rep.  570;  Jones  f.  George,  phosphate"  to  a  farmer  as  a  fertilizer, 

56  Tex.  149;  s.  c,  42  Am.  Rep.  689;  Jones  impliedly  warrants  it  to  be  merchantable 

T'.  George,  61    Tex.   345;   s.  c,  48  Am.  and  reasonably  suited  to  the  use  desig- 

Rep.  280;  Brantlev  v.  Thomas,  22  Tex.  nated.      Gammell     f.   Gunby,   52    Ga. 

270;  s.  c,  73  Am.  Dec.  264.  504. 

1.  Benj.  on  Sales  (Bennett's ed.  1888),  When  wheat  or  corn  is  sold  for 
^§  656-660,  and  note,  p.  626;  Newmark  future  delivery,  there  is  an  implied  war- 
on  Sales,  §  333;  2  Schouler's  P.  P.  (2nd  ranty  that  it  shall  be  merchantable  when 
ed.)  ^^*354-356;  Story  on  Sales,  ^§368,  delivered.  Fish  v,  Roseberry,  22  111. 
371;  I  SmkhVLea.  Cas.  (8th  Am.  ed.),  288;  Babcock  v  Trice,  18  111.  420;  s.  c, 
P-  332;  Gardiner  v.  Grav,  4  Camp.  144;  68  Am.  Dec.  560;  S.  P.  Doane  v,  Dim- 
Jones  r.  Just.  L.  R.,  3  (i,  B.  197;  Mer-  ham,  65  111.  516. 

riam  v.  Field,  24  Wis.  640;  29  Wis.  593;  8.   Lord  Ellenborough  thus  put** 

39  Wis.  578.  the  rule  in  a  case  relating  to  the  sale  oi 

In  ah  executory  contract  for  the  sale  twelve  bags  of  "waste  silk:"    *'  Under 

of  personal   property,  the   law  implies  such  circumstances  the  purchaser  has  a 

that  the  article  when  furnished  shall  be  right     to    expect    a    salable     article, 

of  merchantable  quality.    Reed  t*.  Ran-  answering  the  description  in  the   con- 

dall,  29  N.  Y.  358;  s.  c..  86  Am.   Dec.  tract.   Without  any  particular  warranty, 

305;  Floward  t*.   Hoey,   23  Wend.   (N.  this  is  an  implied  term  in  every  such 

Y.)  350;  s.  c,  35  Am.  Dec.  572.  contract.    Where  there  is  no  opportunity 

The  rule  of  caveat  emptor  is  founded  to  inspect  the  commodity ,  the  maxim  of 
in  the  idea  that  the  purchaser  sees  what  caveat  emptor  does  not  apply.  He  can- 
he  buys  and  exercises  his  own  judg-  not,  without  a  warranty,  insist  that  it 
ment,  and  the  strong  tendency  of  the  shall  be  of  any  particular  quality  or 
modern  decisions  is  to  imply  a  warranty  fineness;  but  the  intention  of  both 
of  quality  in  all  cases  where  the  pur-  parties  must  be  taken  to  be  that  it  shall 
chaser  has  no  opportunity  to  exercise  be  salable  ip  the  market  under  the 
his  own  judgment,  but   relics   on   the  denomination  mentioned  in  the  contract 
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4nd   while,  in  the  absence  of  an  express  warranty,  it  seems  that 
the  vendee  cannot  insist  that  the  goods  shall  be  of  any  particular 
quality  or  fineness,  so  long  as  they  are  fairly  merchantable  as 
ffoods  of  the  described  kind,*  yet  if  they  are  purchased  and  sold 
as  fitted  for  a  particular  use  or  salable  in  a  particular  market, 
there  is  an  implied  warranty  that  they  shall  be  fit  for  such 'use  or 
of  the  quality  merchantable  in  such  market.*     But  it  is  otherwise 
where  the  buyer  clearly  shows  that  he  does  not  intend  to  rely 
upon  the  seller's  judgment  to  furnish  him  a  merchantable  article 
of  the  kind  ordered.    Thus,  if  he  specifies  the  article  that  he  is  to 
have  and  fixes  its  character  and  quality,  and  the  seller  delivers 
him  an  article  fairly  conforming  to  the  order,  there  is  no  implied 
warranty  of  merchantability,  or  fitness  for  a  particular  use,  or  for 
a  certain  market  for  which  the  buyer  may  design  it.^     In   such 
case  the  buyer,  having  received  the  specific  thing  ordered  by  him, 
must  take   the   risk   of    its   quality  and    merchantability.*     So, 
where  the  thing  purchased,  although  not  susceptible  of  examina- 
tion at  the  time,  is  yet  specific,  as  a  cargo  of  corn  on  a  certain 
vessel,  it  has  been  held  that  there  was  no  implied  warranty  of 

between  them."     Gardiner  v.  Gray,  4  salable  article,  but  nothing  more,  and 

Camp.  144.    And  see  Jones  v.  Just,  L.  he  cannot  insist  that  it  shall  be  of  am" 

R..  3(^6.  197;  Brown  v.  E^gington,  2  particular  quality  or  fineness.     Ryan  v, 

M.  &  G.  279;  Warren  Glass  Works  v.  Ulmer,  108  Pa.   St.  332;  s.  c,  56   Am. 

Keystone  Coal  Co.,  65  Md.  547;  Reed  Rep.  210;  i  Wharton  Con.,  ^  223. 

r.  Randall,  29  N.  Y.  358;  s.  c,  86  Am.  2.  2  Schouler's  P.  P.  (2nd  ed.),  §  354; 

Dec. 305;  Kohl  t'..  Lindley,  39  111.  195;  Newmark  on    Sales,   §   333;  Story  on 

"i.  c,  89  Am.  Dec.  294.  Sales,   ^   371;   Brown   z>.  Edgingtbn,  3 

But  in  a  recent  Pennsylvania  case  it  M.  &  G.  371;  Keates  v.  Cadogan,  10  C. 
was  hldiYiBt  a  contract  to  sell  "fully  B.  591,  per  Maule,  J.;  Benj.  on  Sales 
cured  sweet  pickled  shoulders"  of  pork,  (Bennett's  ed.  1888),  ^  645;  Jones  v. 
does  not  imply  a  warranty  of  quality,  Just,  L.  R.,  3  Q^  B.  197;  Mann  v. 
even  though  the  buyer  had  no  oppor-  Everston,  32  Ind.  355;  Leopold  v.  Van 
tunity  to  examine  the  shoulders.  It  is  Kirk,  27  Wis.  157;  Pease  v.  Sabin,  38 
a  compliance  with  the  contract  if  the  Vt.  432;  Pacific  Iron  Works  v.  New- 
shoulders  are  salable,  and  it  is  not  hall,  34  Conn.  67;  Brown  v.  Murphee, 
necessary  that  they  should  be  sweet  and  31  Miss.  91;  Rodgers  v,  Niles,  1 1  Ohio 
sound.  Two  judges  dissent.  Ryan  v,  St.  48;  s.  c,  78  Am.  Dec.  290;  Kellogg 
Ulmer,  108  Pa.  St.  332;  s.  c,  50  Am.  Bridge  Co.  v.  Hamilton,  110  U.  S. 
Dec.  210.    And  see   Hyatt  v,  Boyle,  5  108. 

Gill  &  J.  (Md.)  110;  s.  c,  25  Am.  Dec.  3.    Story  on  Sales,  ^372;  2  Schouler's 

276.  P.  P.  (2nd  ed.),  §  356;  Newmark  on 

C0«/artf  with  these  cases  a  late  Iowa  Sales,  ^  333;  Benj.  on  Sales  (Bennett's 

case  where  it  was  held  that  a  contract  ed.  1888),  f  661;  Jones  v.  Bright,  5  Bing. 

io  At\i\'tr  ^''choice  sugar-cured  canvased  533;  Chanter  v.  Hopkins,  4  M.  &   W. 

hams"  implied    a    warranty   that    the  399;  Ollivant  v,  Bayley,  5  Q^  B.  288; 

goods  should  fully  conform  to  the  con-  Brown  v.  Edgington,  2   M.  &  G.  279; 

tract  in  quality,  as  the  buyer  had   no  Hyatt  v.  Boyle,  5  Gill  &  J.  (Md.)  no; 

opportunity  of  inspection.     Forcheimer  s.  c,  25  Am.  Dec.  276;  Rasin  v.  Conley, 

t'.  Stewart,  65   Iowa  594;  s.  c,  54  Am.  58  Md.  65;  Port  Carbon  Iron  Co.  v. 

Rep.  30.  And  see  note  to  Chandelor  v.  Groves,  68  Pa.  St.  149;  Mason  v.  Chap- 

Lopus,  I  Smith's  Lea.  Cas.  (8th  Am.  pell,   15   Gratt.  (Va.)   572;   Deming  v. 

ed.),  pp.  232,  233.  Foster,  42   N.  H.  165;  Tilton   Safe  Co. 

1.  Under  the  English   decisions,  as  v.  Tisdale,  48  Vt.  83. 

they  now stand,where  the  vendee  has  had  4.  Jones  v.  Just,  L.  R.,  3Qj,B.  197; 

"*>  opportunity  of  inspecting  the  com-  37    L.  J.,  Q^  B.   89;  Stated,  Benj.   on 

inodity,  he  has  a  right  to  require   a  Sales     (Bennett's    ed.    1888),     ^    657; 
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merchantability.*  And  it  has  been  held  that  where  there  is  an 
express  warranty  of  another  quality  no  warranty  of  merchanta- 
bility can  be  implied.*  This  latter  doctrine  is,  however,  the  sub- 
ject of  serious  question.^  And  an  express  warranty  by  a  manu- 
facturer of  certain  qualities  in  his  product  will  not  exclude  an 
implied  warranty  of  merchantability  if  silent  upon  that  subject.* 
An  implied  warranty  of  merchantability  is  limited  in  time  to  the 
period  at  which  the  thing  sold  is  actually  or  constructively  deliv- 
ered to  the  buyer. *^  But  the  seller  may  be  liable  for  a  deteriora- 
tion in  the  value  or  merchantability  of  the  thing  during  its  car- 
riage to  the  buyer,  even  by  the  agent  of  the  latter,  if  such, 
deterioration  results  from  defects  in  the  manner  in  which  the 
thing  was  packed  and  shipped  by  the  seller.*  In  sales  by  sample 
there  is  usually  no  implied  warranty  of  merchantability;''  but 
there  are  cases  where  the  facts  and  circumstances  of  the  sale 
imply  such  a  warranty.®  And  in  Pennsylvania  the  anomalous  rule 
prevails  that  on  a  sale  by  sample  there  is  no  implied  warranty 
that  the  bulk  of  the  thing  sold  shall  equal  the  sample  in 
quality  or  merchantability,  but  only  a  guaranty  that  the  article  to 
be  delivered  shall  follow  its  kind  and  be  simply  merchantable  as 
goods  of  such  kind.®  Mere  receipt  of  the  goods,  even  where  the 
defect  is  patent  and  the  unmerchantability  subject  to  discovery 
upon  examination,  is  not  necessarily  a  waiver  of  the  implied  war- 
ranty of  merchantability.*®     But   there  must   be   notice  to  the 

Chanter  v.  Hopkins,  4  M.  &  W.  399;  Bull  v,  Robinson,  xo  Exch.  342;  24  L. 

Ollivant  v.  Bayley,  5  Q:.^-  288*  J.  Exch.  165;  Legat  v.  Sand's  Ale  etc. 

The  vendee  gave  the  vendors,  manu-  Co.,  60  111.  158;  Mann  v,  Everston,  32 

facturers  of  sa^s,  a  written  order  for  a  Ind.  355;  Gower  v.   Van  Dedalzen,  3 

"No.  4  safe  with  combination  lock,"  Bing.  (N.  C.)  717. 

and  the  vendors  sent  a  safe  answerable  6.  2  Schouler^s  P.  P.  (2nd  ed.),  ^  355; 
to  the  order.  Held,  that  there  was  no  Jones  v.  Just,  L.  R.,  3  Q^^B.  197. 
implied  warranty  as  to  the  merits  or  7.  Benj.  on  Sales  (Bennett's  ed.  1888), 
usableness  of  the  lock,  but  only  that  it  ^  667;  Story  on  Sales,  §  376;  Parkin- 
should  be  such  as  the  order  called  for.  son  t/.  Lee,  2  East  314;  Gachet  r. 
Tilton  Safe  Co.  v,  Tisdale,  48  Vt.  83.  Warren,  72  Ala.  288.  But  see  Randall 
This  case  correctly  states  the  rule,  but  v,  Newson,  2  Q^,  B.  D.  102. 
perhaps  it  goes  too  far  in  applying  it  to  8.  Benj.  on  Sales  (Bennett's  ed. 
«uch  a  state  of  facts.  1888),  ^  667;  Moody  v.  Gregson,  L.  R., 

1.  Owens  V.  Dunbar,  12  Irish  L.  R.  4  Exch.  49;  Newmark  on  Sales,  §  336; 
^04  (1848).  And  see  Gossler  v.  Eagle  Nichols  v.  Godts,  10  Exch.  191;  Josling 
Sugar  Refinery,  103  Mass.  331;  Whit-  v.  Kingsford,  13  C.  B.  447;  note  to 
ney  v,  Broadman,  118  Mass.  242,  248.  Bradford  v.  Manly,  7  Am.   Dec.   128, 

2.  Rowe  V,  Farren,  8  Irish  C.  L.  R.,  129;  note  to  Revnolds  r.  Palmer,  21 
46,  1858.  Fed.  Rep.  454;  Heilbutt  v.  Hickson,  L. 

8.  See  Clew  v.  McPherson,  i  Bosw.  R.,  7C.  P.  438;  Remarks  of  Grove,  J., 

(N.  Y.  Sup.)  480;  Newberry  t'.  Wall,  on  the  state  of  the  sample,  in  Smith  v. 

3  Jones   &  Sp.   (N.  Y.)   106;"  Fitch  v.  Barker,  40  L.  T.,  N.  S.  262. 

Ardribald,  29  N.  J.  L.  160;  Merriam  v.  9.  Newmark  on   Sales,  §  336;  Boyd 

Field,  24  Wis.  640;  Wilcox  v.  Owens,  v.  Wilson,  83  Pa.  St.  319;  s.  c,  24  Am, 

64  Ga.  601.  Rep.  176;  2  Schouler's  P.  P.  (2nd  ed.), 

4.  Wilcox  T.  Owen,  64  Ga.  601.  ^  360,  note  3.  But  see  West  Republic 
And   see   Merriam   v.   Field,   24  Wis.  Co.  v.  Jones,  108  Pa.  St.  55. 

640.  10.  Babcock  v.  Trice,  10  III.  420;  s.  c, 

5.  2  Schoulers  P.  P.  (2nd  ed.),  ^355;    68  Am.  Dec.  560;  Morehouse   r.  Com- 
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vendor,  within  a  reasonable  time,  under  the  circumstances,  that 
the  vendee  does  not  accept  the  goods  as  filling  the  contract,  or  a 
waiver  of  the  warranty  will  be  presumed.* 

36.  ntneis  for  Partioalar  Purpose — Implied  Warranty  of. — In  con- 
sidering  implied  warranties  of  the  fitness  for  particular  purposes 
or  uses  of  things  sold,  a  distinction  has  been  taken  between  cases 
wherein  the  vendor  is  the  manufacturer  of  the  thing  sold  and 
those  wherein  he  is  a  mere  middleman  or  dealer.^  Thus,  in  an 
executory  contract  for  the  manufacture  of  articles  to  be  delivered 
at  a  future  day,  there  is  always,  in  the  absence  of  any  other 
agreement  between  the  parties,  an  implied  warranty  or  condition 
that  the  manufactured  article  shall  answer  the  purpose  for  which 
it  was  designed  by  the  manufacturer,  pursuant  to  the  orders  of  the 
vendee.^    This  rule  is  also  generally  applicable,  even  where  the 

• 

stock,  42  Wis.  626.  And  see  ante^  section  and  the  seller  is  guilty  of  no  fraud,  and 

9.  Waivkr  op  Implied  Warranty,  is  not  the  manufacturer  of  the  article 

1.  Morehouse  xk  Comstock,  42  Wis.  he    sells,    the    maxim    caveat   emptor 

626;  and  see  preceding  note.  applies.     Lindley    v.    Hunt,    22     Fed. 

3.  Note  to  Emerson  v.  Brigham,  6  Rep.  52. 
Am.  Dec.  114,  115;  i  Parsons  on  Con.  Where  the  contract  of  sale  is  exe- 
(5th ed.)  586;  Benj.  on  Sales  (Bennett's  cuted,  it  seems  that  a  vendor  who  did 
ed.  1888),  pp.  626,  627,  note;  2  Schou-  not  manufacture  the.  thing  sold,  and 
ler's  P.  P.  (2nd  ed.),  {(365;  Dounce  v,  was  guilty  of  no  fraud,  is  not  charge- 
Dow,  6  Thomp.  &  C.  (N.  Y.)  653;  able  on  an  implied  warranty  of  the  fit- 
6.  c,  on  appeal,  affirmed,  64  N.  Y.  411;  ness  of  the  thing  for  a  particular  pur- 
Biddle  on  Chattel  Warranties,  ^§  183,  pose,  even  though  he  knew  it  was  pur- 
185.  "The  plaintiff  is  not  a  manu-  chased  for  such  purpose.  Bartlett  v. 
facturer,  and,  therefore,  no  implied  Hoppock,  34  N.  Y.  1 18;  s.  c,  88  Am. 
warranty  of  a  manufacturer  exists  in  Dec.  428;  Deming  t'.  Foster,  42  N.  H. 
the  case.  The  sale  was  between  mer-  16^;  Mason  v.  Chappell,  15  Gratt. 
chants  who  are  bound  by  the  legal  (Va.)  572;  Dickson  v.  Jordon,  11  Ired. 
usages  of  merchants."  Dickinson  v.  (N.  Car.)  166;  s.  c,  53  Am.  Dec.  403; 
Gay,  7  Allen  (Mass.)  29,  31.  Kohl    t'.  Lindley,  39  111.   195;  s.  c,  09 

All   the  preceding  questions  which  Am.  Dec.  29^;    Humphreys   v.  Com- 

we  have  noticed,   and   the  exceptions  line,  8   Blackt.  (Ind.)  516;    Rocchi  z*. 

thereto,  seem    to  be  based  upon   the  Schwabacher,  33  La.  Ann.  1364. 

theory  that  a  warranty  of  fitness  of  an  Where    the    contract    is   executory, 

article  for  a  specific  purpose  may  be  however,  the  distinction   between  the 

implied    from    the  knowledge  on   the  liability  of  a  manufacturer  and  a  mere 

part  of  the  seller  that  the  article  is  in-  dealer  is  not  recognized  by  the  later  and 

tended  for  such  specific  purpose.    This  better  cases,  and  either  may  be  charged, 

is  a  doctrine  of  the  civil  law  which  has  on  an  implied  warranty,  for  a  failure  to 

been  attempted,  but  unsuccessfully,  to  deliver  a  thing  fit  for  a  specific  purpose 

be  made  a  part  of  our  common  law.  for  which  it  was  ordered  of  the  vendor. 

The  authorities  we  have  already  cited  Biddle     Chattel    Warranties,    ^     167 ; 

clearly  hold  that  where  the  vendor  of  Randall  x\  Newson,  L.  R.,  2  Q^  B.  102; 

the  article  is  not  the  manufacturer  of  s.  c.  (in  substance),  24  Am.   Rep.  (note 

the  article  sold,  and  in  cases  where  the  to  Bragg-  t'.   Morrill),  p.    106,  et  seq.; 

vendee,  as  in  this  case,  has  equal  knowl-  note  to  Chandelor  v.  Lopus,  1  Smith's 

edge  and  equal  opportunities  of  knowl-  Lea.  C as.  (8th  Am.  ed),  312,  313,  314, 

edge  of  the  character  or  quality  of  the  315,   332,  333,  334;    2    Sutherland    on 

article  sold,  with  the  vendor,  the  vendor  Dam.   409,   410  and   notes;    Story   on 

is  onlv  liable  upon  an  express  warranty.  Sales,  §  371;  Newmark  on  Sales,  {  346; 

Bartlett  v,   Hoppock,  ^  N.   Y.   u8;  Benj.  on  Sales  (Bennett's  ed.  1888),  §4 

8.  c,  88  Am.  Dec.  428.     in  the  absence  661,  661  a;  note  to  Bragg  v.  Morrill,  24 

of    an    express    warranty    when     the  Am.  Rep.  X04,  et  seq. 

buyer   has  an  opportunity  to  inspect,  8.  Story  on  Sales,  4  37  ^i  2  Schou- 

143 


i 

RtneM^r*  IMPLIED   WARRANTY.  Partienltf  PvpoM. 

contract  is  executed,  the  principle  being  that  in  sales  by  a  manu- 
facturer of  his  product  he  impliedly  warrants  it  fit  for  the  use  for 
which  it  was  intended,  knowledge  of  such  intended  use  having 
been  given  him.*  And  where  a  manufacturer  contracts  to  sell 
to  a  dealer  or  middleman  who  buys,  as  the  manufacturer  knows, 
to  sell  again,  there  is  an  implied  warranty  on  the  part  of  the 
manufacturer  that  the  thing  to  be  made  shall  be  reasonably  fit 
for  the  purpose  for  which  it  is  made  and  for  which   the  dealer 

lcr*8   P.   P^   $  354 ;  Biddle    on    Chat.  But    the    implied  warranty  will  not 

War.,  ^  167s  Newmark  on  Sales,  %  346;  go  beyond  the  thing  warranted,  and  the 

Pomeroy's  Smith's  Mer.  Law,  ^  603;  purpose  to  which  it  is  applicable,  and' 

Benj.  on    Sales   (Bennett's  ed.    1888),  for  which  it   is   designed.       Robinson 

^  66a.  Machine  Works  r.  Chandler,  56  Ind. 

Jones  V,  Bright,  c  Bing.  533;    Brown  575,  579,  580. 

V,  Edgington,  2  M.  &  G.  379;  Randall  Where  a  manufacturer  undertakes  to 

V,  Newson,  2  Q^B.  Div.  X02;  Jones  t/.  supply  goods  manufactured  by  himselt 

idst,  L.  R.,  3   Q£,B.   197;  37  L.  J.,   Of,  to  be  used  for  a  particular  purpose,  and 

\,  80.  the  vendee  has  not  had  the  opportunity 

Where  'goods  are  ordered  from  a  to  inspect  the  goods  and  trusts,  as  he 
manufacturer  for  a  particular  purpose,  necessarily  must  do,  in  such  a  case,  to 
there  is  an  impliod  warranty  that  they  the  judgment  and  skill  of  the  manu- 
shall  be  fit  for  the  purpose  for  which  facturer,  it  is  an  implied  term  in  the 
they  are  ordered  ;  but  he  is  only  re-  contract  of  sale  that  he  shall  fur- 
quired  to  furnish  goods  of  the  kind  and  nish  a  merchantable  article,  reasonably 
quality  usually  manufactured  and  used,  fit  for  the  purpose  for  which  it  was  in- 
and  such  as  are  reasonably  fit  and  tended.  Curtis  &  Co.  Mfg.  Co.  z\ 
proper  for  the  purpose.  Harris  r.  Williams,  48  Ark.  325;  Woodle  r. 
White.  51  Vt.  480;  8.  c,  31  Am.  Rep.  Whitney,  23  Wis.  55;  s.  c,  9*9  Am. 
694.  Dec.  102. 

In   a  sale  of  whiskey  barrels  by  the  Upon  the  sale  of  an  article  by   the 

man\if(Kturer,  there  is  an  implied  war-  manufacturer  there  is  an  implied  war- 

rUnty  that  they  will  hold  whiskey  with-  ranty  that  it  will  answer  the  purpose 

oift  leaking.    Poland  v.  Miller,  95  {^.  .for  which  it  was  made.      Brown    xk 

387;  s.  c,  48  Am.  Rep.  730.  Murphee,  31   Miss.  91;  Beers  v,  Will- 

An   agreement   to  manufacture  and  iams,   16  111.  69;  Overton  v,  Phelan.  2 

furnish   steam  boilers  of   specified  di-  Head  (Tenn.)  445;  Walton  v.  Cody,  i 

mensiojis  does  not  charge  the   manu-  Wis.  420;  Fisk  i'.  Tank,  12   Wis.  276; 

facturers  with  any   warranty  that  the  s.  c,  78  Am.   Dec.  737;  Field  f.  Kin- 

dimeixsions  of  the  boilers  shall  be  suffi-  near,  4  Kan*  476. 

cient  to  enable  the'm  t9  do  the  work  of  In  Califoritia,  the  Code,  sections  1769, 
the  vendees,  but  in  such  case  the  manu-  1770,  provides  that  on  a  sale  of  manu- 
facturers *'  must  be  regarded  as  havli^  fnctured  article  made  to  order  for  a 
agreed  to  procure  such  materials,  and  partitular  purpose  there  is  an  implied 
apply  •  such  workmanship  a»  would  warranty  of  the  fitness  of  such  article 
furnish  to  the  plaintiflfs  .filci^  boilers  for  such  purpose.  Correio  v.  Lynch, 
free  from  all  such  ddftcts,  latent  or  '  65  Cal.  273^  Hoult  i*.  Baldwin,  67  Cal. 
otherwise,  as,  would  render  them  unfit  610. 

for  the  6rdinary  uses  ^ntemplated  by  1.  It     is     immaterial     whether     the 

the  contract."      Rodgers    v.  Niles,  1 1  manufacture  of  the  article  precedes  or 

Ohio  St.  48,  56;  8.  c,  78  .Am.  Dec.  290.  follows  the  sale,  provided  the  vendor  is 

When  ^  a    manufacturer    undertakes  the  manufacturer.      Bragg  v.  Morrill, 

with  a  purc^iaser  to  manufacture  an  ar-  49  Vt.  4^;    s.  c,    24  Am.  Rep.    102; 

tide  at  a  fair  price,  for  a  special  pur-  Beals  v.  Olmstead,  24  Vt.  114;  s.  c,  58 

pose, ihere  is  an  implied  warranty  that  Am.  Dec.  150;  Pease' v.  Sabin,  38  Vt. 

the  article  is  reasonably  fit  for  the  ^ur-  432%  Thus,  in  Randall  v.  Newson, 
pose    designee}.       Robinson   -Machine*  2  Q^B.  D.  102  C  A.,  the  defendant,  a 

Works  r.  Chan3ler.  56  Iijd.  575,  570;  carriage  builder,  supplied  a  pole  for  the 

McCJamrock  v.    Flint,    loi    Ind.  278;  plaintiff's  carriage,  which  broke  w^hen 

Street   v.  Chapman,  29  Ind.  142.         «  the  plaintiff  was  driving,  in  consequence 
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intends  to  sell  it.*  But  a  manufacturer  does  not  impliedly  war- 
rant the  fitness  of  an  article  which  he  makes  in  accordance  with 
the  directions,  plans  and  specifications  of    the  vendee,  and  for 

which  the  manufacturer  is  in  no  way  responsible,  except  t^t  he 
is  required  to  conform  to  the  requirements  of  the  vendee,  which 

of  which  his  horses  were  injured.     The  ton  x\  Davis,  8  Blackf.  (Ind.)  317;  s.  c^ 

jury  found  that  the  pole  was  not  reason-  j^  Am.  Dec.  769. 

ably  fit  and  proper  for  the  carnage,  at  Where  one  sells  an  article  of  his  own 

the  same  time  absolving  the  defendant  manufacture  which   has  a  defect  pro- 

from  any  negligence,  but  acting  under  duced    by    the   manufacturiii^  process 

a-   misapprehension,  they  assessed  the  itself,  the  seller  must  be  presumed   to 

damages  at  the  value  of  the  pole  only,  have  had  knowledge  of  such  defect,  and 

Held,  by  the  court  of  appeal,  that  the  must   be   holden,   therefore,   upon .  the 

defendant  must  be  taken  to  have  war-  most  obvious  principles  of  equity  a\id 

ranted  the  pole  to  be  reasonably  fit  for  justice — unless  he  informs  the  purchaser 

th^  particular  purpose,  and  that  it  was  of  the  defect — ^to  indemnify  him  against 

immaterial  that  the  fracture  was  caused  it.     Hoe  r.  Sanborn,  21   N.  Y.  552;  s. 

by  a  latent  defect  in   the   wood   which  c,   78  Am.   Dec.   163;    S.    P.    Kellogjf 

he  could  not,   by  the  exercise   of  any  Bridge  Co.  v.  Hamilton,  110  U.  b.  10^ 

reasonable  care  or  skill,  have  discovered.  And  in  support  of  the  general  rule  laid 

The  case  was,  therefore,  sent  to  be  re-  down  in  the  text,  see:    Gerst  v.  Jones, 

tried,  in  order  that  a  jury  might  deter-  32  Gratt.  ( Va.)  ,<i8;  k.  c.,  34  Am.   Rep. 

mine  whether  the  damage    caused  to  773;    Dearborn    v.    Downing,   77    Me. 

the  horses  was  the  natural  consequences  457;    Hight  r.  Bacon,    126   Mass.    lo^ 

of  the  fracture,  in  which  event  the  de-  Jones  r-.  Just,  L.  R.,  3  Q^B.  197;  Joiic* 

fendant  would  be  Ifable  for  such  dam-  t*.  Bright,  5  Bing.  533;  Getty  r.   Rovui- 

age.     Randal!  v.  Newson,  2  Q.  B.   D.  tree,   2    Pin.    (Wis.)    379;  '  2    Chaitd. 

102.         .  /'Wis.)    28;    >    c.   54    Am.    Dec.    13S; 

So,   one   who   manufactures   articles  Shatto   v.  Abemethy,   35    Minn.    538; 

for  the  use  of  another,  to  be  applied  t6  Ulrich  r.  Stohrer.  12  Phila.  CPa-)   '99; 

a    particular   purpose,   warrants    their  Benj.  on   Sales  (Bennett's  ed.  1888),   ^ 

adaptability  to  that  piypose,  and  in  the  661,  H  seq.;  also  Am.  note,  p.  ^it^y  et 
defence  ot  an   action  for  the  price  of  ^seq^  Newmark  on   Sales,  ^^  346,  3J.7, 

such   articles,    the    purchaser    is    not  ^49,  350;  Biddle  on  Chat.  War.,  ^  167, 

stopped  from  setting  up  a  breach  of  the  vt  seq.;  Story  on  Sales,  ^§  371,  374,375- 

warranty  because  the  goods  have   been  1.  The  present  suit   was  brought  to 

received  and  partially  paid  for  in   ig-  recover  the  agreed  price  of  two  pianos^ 

norance  of  their  unfitness.     Thomas  z'.  sold  and  delivered   in  Pennsylvarfia  in 

Simpson,  80  N.  Car.  4.  1877.     Tjie  plaintiff  proved  th^  sale  and 

."  We  consider  the  law  to  be  settled,  •  delivery  and  the  agreed  price,  and  then 

that   if   a  manufacturer  of  an    article  closed.     The  articles  sold  were  |iianu- 

sells  it  at  a  fair  market  price,  knowing  factured  by  the  plaintitT,  and  were  sold 

the  purchaser  designs  to  apply  It  to  a  fiar-  to  the  defendant  with  a  knowfcdge  on  the 

ticular  purpose,  he  impliedly  warrants  part  of  the  plaintiff,  that  defendant  was 

it  to  be  fit  for  that  purpose,  and   that  a  dealer  in  ^|^no8  and  was  purchasing; 

if,  owing  to  some  defect  in  the  article  to  resell  or  ^i^l^ent.     As  their  name 

not  visible  to  the  purchaser,  it  is  unfit  imports,  they  were   manufactured  and 

for  the  purpose  for  which  it  was  sold  sold  as  musical  ii^truments.     When  a 

and  bought   the  seller  is  liable  on  his  manufacturer  cornracts  to  sell  an  arti- 

implied    warranty If  the^cle  of  his  own  make^or  manufacture, 

defendant  was  the  manufacturer  of  the  and  there  is  no  Express  agreement' as  to 
boat  in  question,  and  sold  it  to  the  warranty,  the  law  implies  a  ^vfUrranty 
plaintilT  at  a  fair  price,  for  the  purpose  on  the  part  of  the  sellpr  that  it  shall  be 
of  transporting  freight  on  White  river  reasonaUy  fit  for  the  purpose  to  which  it 
and  the  other  rivers  to  a  market,  he  is  to  be  applied*  Benj.  on  Sales  '(3rd 
impliedly  warranted  it  to  be  fit  and  Am.  ed.),  ^  657;  2  Ross.  Lead.  Casen, 
suitable  for  that  purpose,  at  least  against  m.  p.^sS;  Jondl  ^.Bright,  3  M.  &  P. 
all  defects  not  open  and  visible  to  the*  155; -Pacific  Guano  Co.  r.  Mullen,  66 
plaintiff  on  inspection;  and  the  jury  Ala.  582.  Thi#  implies  that  the  mate- 
should  have  been  so  instructed.**    Bren-.  rial  and  iMQrkmanship  shall  be  good  and 
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done,  the  risk  of  fitness  rests  on  the  vendee.*  But  where  a 
manufacturer  sells  his  product  to  another  manufacturer,  who  buys 
it  to  use  in  another  manufactured  product,  of  which  it  is  a  raw 
material,  there  is  an  implied' warranty  of  its  reasonable  fitness  as 
such  raw  material.*     And  a  manufacturer  of  an  article  delivered 

that  the  instrument  shall  be  reasonably  of  iron  to  be  used.  Held^  that  plaintiff 

adapted  to  the  uses  for  which  it  is  made  was  not  liable  as  upon  an  implied  war- 

and  sold.     If  by  reason  of  deficient  ma-  ranty  of  the  sufficiency  of  the  material 

terial,  workmanship  or  structure,  it  fall  designated  by  defendant,  there  being  no 

below  this  standard  there  is  a  breach  of  proof  that  he  did  not  exercise  ordinary 

this  implied  warranty.     Snow  v.  Scho-  diligence   in  selecting  the  plates  used 

macher  Manf.  Co.,  60  Ala.  iii;  s.  c,  44  and  in  constructing  the  boiler.     Shoen- 

Am.  Rep.  500.  See  also  Kellogg  Bridge  ^reer  v.  McEwen,  15  111.  App.  496. 

Co.  V.  Hamilton,  no  U.  S.  xS.  The  principle  that  if  an  article  is  or- 

But  compare  with  this  case  Wilson  v.  dered  for  a  special  purpose,  and  is  sold 

Lawrence,  139  Mass.  318.  for  that  purpose,  there  is  an  implied 

1.  A  paper  drying  cylinder  was  made  warranty  of  fitness,  does  not  apply  to 

under  a  contract  which    specified    its  cases  where  a  special  thing  is  ordered, 

shape  and  dimensions  and  the  material  although  intended  for  a  special  purpose, 

of  which  it  should  be  made,  and  further  when  the  vendor  makes  or  delivers  the 

stipulated  that  "it  should  be  steam  tight  thing  ordered.     Port  Carbon  Iron  Co. 

and  capable  of  sustaining  a  pressure  of  v.  Groves,  68   Pa.   St.    149;  i   Parsons 

thirty  pounds  to  the  inch."     It  proved  Con.  586. 

unfit  for  the  purpose  for  which  it  wa^  Where  a    known,  described  and  de- 

made  and  was  not  "steam  tight"  at  a  fined  article  is  ordered  of  a  manufac- 

pressure  greater  than  thirty  pounds  to  turer,  although  it  is  stated  to  be  required 

the    inch.    The   design   or  plan  upon  by  the  purchaser  for  a  particular  pur- 

which  the  vendee  had  ordered   it  con-  pose,  still,  if  the   known,  defined  and 

structed  seemed  to  have  been  defective,  described   thing   be  actually  supplied, 

Tlie  court,  by  Marshall,  J.,  thus  laid  there  is  no  implied   warranty  that  it 

down  the  general   rule  in  such  cases:  shall  answer  that  particular  purpose  in- 

"It  cannot  be  admitted  that  an  artificer  tended  by  the  buyer.    Jones  v.  Just,  L. 

of  any  sort  is  to  be  considered  as  under-  R.,^  Q^B.  Div.  197;  Chanter  v,  Hopkins, 

taking  that  any   machine,  instrument,  4  M.  &  W.  399;    Ollivant  v.  Bayley,  5 

or  vessel,  which  he  makes  for  the  use  Q^  B.  288;  Tilton  Safe  Co.  v,  Tisdale, 

and  by  the  direction    of   another,  and  48  Vt.  83. 

according  to  specifications  furnished  b}'  Where  one  agrees  to  furnish  an  ar* 

his  employer*  shall  answer  the  purpose  tide  similar  to  a  certain  model  or  design, 

for  which  it  was  designed  by  the  pro-  there  is   no  implied   warranty  beyond 

jector.  It  is  the  projector,  the  man  who  conformity    to   the  model    or    design, 

designs  the  instrument  and  controls  its  Cosgrove  v,  Bennett,  32  Minn.  371. 

material,  shape,  and  mode  of  construe-  Where  one   selects  a  specific  article 

tton,  who  is  responsible  for  its  adapta-  the  sale  does  not  imply  a  warranty  that 

tion  in  material,  shape  and  mode  of  con-  it  will  answer  the  purpose  for  which  it 

struction  to  the  end  for  which  it  was  in-  is  bought.  So  held  in  reference  to  a  fer- 

.tenfled.     The    artificer,    who    actually  tilizer  the  ingredients  and  properties  of 

-          constructs  \\\  is  only  bound  to  do  his  which  were  known  to  the  buyer.  Walker 

^          work  in  a  substantial,  workmanlike  and  v.  Pue,  57  Md.  15  c.     And  see  generally, 

skilfal    manner,     and    to    pursue    the  Biddle  on  Chat.  War.,  ^  171,  172;  Benj. 

specifications  in  the  contract,  or  the  di-  on   Sales  (Bennett's  ed.  1888),  $  657;  i 

rection  of  his  employer,  in  regard 'to  Smith's  Lea.  C  as.  (8th  Am.  ed.),  p.  334.; 

ii^aterial,  shape,  and  mode  of  construe-  2  Sutherland  on  Dam.  509;  Newmark 

tion.     If  he  does  this,  he  is  entitled  to  a  on  Sales,  §  346;  Story  on  Sales,  ^  372. 

reasonable  reward  for  his  labor,  though  2.    On  a  sale  of  leadier  by  the  manu- 

tlie  machine,  instrument,  or  vessel,  may  facturer    to    a  shoe    manufacturer,  the 

Wholly   fail    to    perform    its    intended  sale  being  made  with  the  specific  pur- 

^  office.'^  *  Ricketts   v.   Lisson,  9   Dana  poseof  furnishing  the  latter  with  leather 

(Ky.)  358;  8.  c,  35  Am.  Dec.  141.  from  which  to  make  shoes,  there  is  an 

rlaintiff  manufactured  for  defendant  implied  warranty  that  the   leather  sold 

a  boiler,  the«latter  specifying  the  kind  is  reasonably  fit  for  such  use,  sound  and 
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pursuant  to  an  executory  contract  of  sale  impliedly  warrants  that 
€uch  article  has  been  made  without  fraud,  and  is  free  from  latent 
defects  resulting  from  the  process  of  manufacture  or  inherent  in 
the  material  used.* 

There  are  cases,  however,  which  seem  to  limit  such  liability 
to  the  manufacturer's  work  upon  the  manufactured  article,  and  do 
not  hold  him  liable  as  on  an  implied  warranty  against  latent 
defects  in  the  article  resulting  from  the  work  of  others  or  inherent 

suitable.  Downing  v.  Dearborn,  77  Me.  purpose/*    The    court  declined    so   to 

457.  charge  the  jury,  and  charged   the  re- 

So  where  a  dealer  ordered  iron  of  a  verse.      In    this   we    think  there  was 

•qualitjr  known  as  **strictly  neutral"  from  error. 

a  manufacturer,  who  knew  it  was  wanted  The  principle  seems  to  be  now  well 

by  the  dealer  for  a  customer  who  re-  settled  by  the  authorities  that  when  the 

quired  it  to  be  of  such  quality,  there  manufacturer  of  an  article  sells  it  for  a 

was  an  implied  warranty  that  the  manu-  particular  purpose,  the  purchaser  mak- 

facturer  would  deliver  iron  of  the  quality  mg  known  to  him  at  the  time  the  pur- 

■ordered.    Phila.  etc.  Coal  Co.  v,  Hon-  pose  for   which   he  buys   it,  the  seller 

man,  4  Atl.  Rep.  (Pa.)  848.  thereby  warrants   it  fit  and  proper  for 

The  plaint] flfs,  manufacturers  of  steel  such  purpose,  and  free  from  latent  de- 
at  Pittsburgh,  sold  to  the  defendant,  fect8.  The  law  therefrom  implies  a 
the  Morris  Axe  and  Tool  Co.,  ten  tons  warranty  of  the  6tness  of  the  article  for 
of  steel,  and  it  seems  to  have  been  held  -  the  purpose.  -  Certainly  so,  if  the  unfit- 
that  the  name  of  the  defendant  com-  ness  of  the  article  for  the  particular 
pany  was  notice  to  the  plaintiffs  of  the  purpose  is  occasioned  by  any  want  oC 
purpose  for  which  the  steel  was  wanted,  skill  or  care,  or  is  the  result  of  any  de- 
and  that  a  warranty  was  implied  that  feet,  from  any  cause,  in  the  process  of 
it  would  be  fit  and  suitable  to  manu-  its  manufacture:  that  is,  he  warrants  it 
facture  tools  and  axes  out  of.  Parks  t'.  to  be  as  fit  and  suitable  for  the  purpose 
Morris  Axe  and  Tool  Co.,  4  Lans.  (N.  indicated,  as  any  good,  sound,  well- 
Y.)  103.  made    article    of"^  its    kind    would  be. 

And   see  Freeman   v,  Clute,  3  Barb.  Pease  v.  Sabin,  38  Vt.  432;  s.  c,  91  Am. 

(N.   Y.)   424;    County  v.  Wade,  12  U.  Dec.  364.     And  in  the  Supreme  Court 

C.  Q^  B.  614;  Gilson  v.  Bingham,  45  of  the  united  States  this  doctrine  has 

Vt.  410;  Brown  i'.    Murphee,  31  Miss,  been  clearly  recognized.    Thus  in  Kel- 

-91;  Shepherd  v.  Pybus,  3  M.&  W.  868.  logg  Bridge  Co.  v.  Hamilton,  no  U.  S. 

But  compare  Might  i*.  Bacon,  126  Mass.  108,  where  the  vendee  had  purchased  of 

10.  the  vendor  portions  of  a  bridge  which 

1.  Story  on    Sales    (Perkins*  ed.),  ^  the  vendor  had  contracted  to  build,  and 

371,  374,  375,  378,  et  jtrq.;  Benj.on  Sales  at  the  same  time  assumed  the  contract 

(Bennett's  ed.   1888).  ^  661  a,  ei  seq.;  2  for  the  completion   of  the  work,  it  was 

Schouler's   P.  P.  (2nd  ed.),  f  (  357,  358,  held    t^at  the  principle  governing  in 

^5;  Newmark  on   Sales,  f^   349*  350«  ^be  sale  by  a  manufacturer  of  his  pro- 

Biddle  on  Chat.  War.,  ^  i(yj,  et  seq.;  i  ducts  was  applicable,  and  that  there  was 

Smithes  Lea.  Cas.  (8th  Am.  ed.)«  note,  an  implied  warranty  on  the  part  of  the 

p.  332,  et  seq.  vendor  that  the  work  done  and  the  ma* 

The    plaintiff  requested  the  court  to  terial  used  bv  him  were  free  from  latent 

4:harge   the    jury   that  ''where  produce  defects.    Kellogg  Bridge  Co.  v,  Hamil- 

requiring    skill  '  in     the     manufacture  ton,  no  U.  S.  xo8. 

thereof,  as  in  the  case  of  the  manufac-  In  a  leading   Ohio  case   where    the 

ture  of  butter  and  cheese,  and  especially  vendor  contracted  to  manufacture  cer- 

where  the  same  were  subject  to  latent  tain  steam  boilers  for  the* vendees'  use 

defects  that  could  not  be  discovered  by  in  their  manufactory,  it  was  held  that 

the  purchaser,  was  sold  by  the  manu-  there  was  an  implied  warranty  of  free- 

facturer  thereof  to  a  dealer  for  a  spe-  dom  from  latent  defects  in  the  boilers, 

■cial  purpose,  then  made  known  to  the  and  that  thev  should  be  skilfullj^built 

seller,  and   a  sound  price  was  paid  for  out    of  good    materials.     Rodgers  V. 

the  article,  the  law  would  imply  a  war-  Niles,  11  Ohio  St.  48;  s.  c,  78  Am.  Dec. 

ranty  that  the  article  was  fit  'for  such  290;  Byers  v,  Chapin,«i8  Ohio  St.  306; 
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imthe  raw  material  used.*  And  while  it  is  the  general  rule  that 
a  manufactufcr  impliedly  warrants  his  goods  free  from  defects^ 
the  rule  seems  to  be  different,  even  in  executory  contracts,  where 
the    vendor    is  not    the    manufacturer   and   is  ignorant  of   the 

Dayton  V.  Hoogiund,  39  Ohio  St.  682;  latent,  or  discoverable.  And  accord- 
Leopold  V.  VanKirk,  27  Wis.  152.  ingly  there  is  no  suggestion  of  anjsuch 

In  Jones  v.  Bright,  5  Bing.  533,itwa8  limitation  in  any  of  the  jiidgments  in 

argued  by  counsel  that,  notwithstanding  cases  relating  to  contracts  of  purchase 

the  decision  in  Gray  v.  Cox,  4  B.  &  C.  and  sale."     Randall  i*.  Newson,  2  Q^  B. 

108,  it  should  not  be  ^cr/</ that  there  was  Div.  102  C.  A.;   s.    c,  in  subtance  in 

a  liability  for  latent  defects  in  a  manu-  note  to  Bragg  v.  Morrill,  24  Am.  Rep. 

factured   article   where    there    was   no  106. 

proof  of  a  want  of  care  and  skill  in  its  A  manufacturer  who,  after  furnishing, 

manufacture  or  in  the  selection  of  the  in  obedience  to  several  orders  from  a 

material   used.  To  this  argument  Best,  customer,  an  article — as  here  steel — of 

C.  J.,  repKed:  a  certain    quality,  fills    an     order   for 

**I  wish  to  put  the  case  on  a  broad  the  same  kind  of  steel,  is  liable  on  an 

principle.     Ifa  man  sells  an  article  he  implied    warranty,    if   the    steel    sent 

thereby  warrants  that  it  is  merchant-  proves  inferior;    and   this   is  so  even 

able;'tnat  is,  fit 'for  some  purpose.     If  though  the  customer  did  not  test  the 

he  sells  it  for  a  particular  purpose  he  steel  before  using.     Bagley  v.  Cleveland 

thereby  warrants  it  fit  for  that  purpose.  Rolling  Mill  Co.,  21  Fed.  Rep.  159. 

.     .    .     Whether  or  not  an  article  has  But  it  is  said  that  where  the  goods 

been  sold  for  a  particular  purpose   is,  purchased    are    open    to   examination 

indeed,  a  question  of  fact;  but  if  sold  "it  cannot  be    generally    maintained  '* 

for  such  purpose  the  sale  is  an  under-  **there  is  any  engagement  implied  in  the 

taking  that  it.  is  fit.     .     .     .    The  law  contract  of  sale  that  the  seller  warranto 

then  cesolves  into  this,  that  if  a  man  against  latent  defects  unknown  alike  to 

sells  generally,  he  undertakes  that  the  himself  and  the  purchaser."   Eagan  t». 

article  sold  is  fit  for  some  purpose;  if  he  Call,  34  Pa.  St.  236;  s.  c,  75  Am.  Dec* 

sells    it  i»r   a    particular  purpose,  he  653. 

undertakes  that  it  shall  be  fit  for  that  Perhaps  in  this  and  some  other  cases 

particular  purpose.*'    Jones  r.  Bright,  5  the  true  distinction  is  overlooked,  vi:^: 

Bing.C33,  540.  that  when  the  goods  purchased  of  the 

In  Randall  v.  Newson,  2  O.  B.  Div.  manufacturer  are  to  be  made  or  are  not 

loi   C.    A.,    the    defendant  was   held  susceptible  of  examination  there  is  an 

liable  for  damages  to  plaintiff's  horses  implied  warranty,  and  that  there  is  also 

from  the  breaking  of  a  carriage  pole  an  implied  warranty,  notwithstanding 

mad£  by  the  defendant  for  the  plaintiff,  *the  goods  may  be  subject  to  examina- 

and  in  the  raw  material  of  which  there  tion  where  the  defects  are  latent  and 

■were  latent  defects.    The  defect  in  the  the  vendee  clearly   relies  on  the  skill 

wood  was  such  that  It  could  not  have  and  judgment  of  the  maker  and  seller 

4)een    discovered    by    the    exercise    of  and  is  himself  incompetent  to  determine 

reasonable  care,  and  the  jury  expressly  by  examination  the  fitness  and  freedom 

absolved  the  defendant  from  any  negli-  from   defects  of  the   thing  purchased, 

gence.    On  this  state  of /acts  the  court  Beals  f.  Olmstead,  24  Vt.   114;  s.  c,  58 

of  appeals  An?/!/ that  the  defendant  must  Am.  Dec.  150;  Kellogg  Bridge  Co.  v, 

he  tak^n  to  have  warranted  the  pole  to  Hamilton,  no  U.  S.   108,  116;   French 

be  reasonably  fit  for  the  particular  pur-  t*.  Vining,  102  Mass.  132;  Jones  v.  Just, 

pose,  and  that  it  was  irrfrnaterial  that  L.  R.,  3  Q^B.  197;  Murray  v.  Smith,  4 

the   fracture   was    caused   by  a   latent  Daly  (N.  Y.)  277;  Hoe  t\   Sanborn,  21 

defect  in  the  w6od  which  he  could  not,  N.   Y.  552;  s.  c,  78  Am.  Dec.  163,  and 

by  the  exercise  of  any  reasonable  care  or  note;  Parsons  on  Con.  (5th  ed.)  586^ 

skill,  have  discovered.    In  the  course  of  and  note  a;  Biddle  on  Chat.  War.,  ^^ 

an  opinion  reviewing  all   the    English  174-182. 

cases,  Brrtt,  L.  J.,  said:  "If  the  article  1.  Defendant  sold  to  plaintiff  a  shaft 

or  commodity  offered  or  delivered  does  for  the  purpose  of  driving  machinery, 

not  in  fact  answer  the  description  of  it  Defendant  was  carr3'ing  on  the  business 

in  the  contract,  it  does  not  ^  so  more  of  a  foundry  and  machine  shop,  and  held 

or  lees  because  the  defect  is .  patent  or  himself  out  as  skilled  in  whatever  per- 
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defects.*  In  England,  however,  it  seems  to  be  held  that  therms 
an  implied  warranty  of  fitness  for  the  special  purpose  for  which 
goods  are  sold-,*  and  of  freedom  from  defects,^  even  where  the 
vendor  is  not  the  manufacturer  but  a  mere  dealer  or  middleman.* 
In  America,  on  the  other  hand,  a  niere  dealer  is  in  many  cases  held 
not  to  be  chargeable  with  an  implied  warranty  of  fitness  or 
freedom  from  defects,*  But  this  seems  to  be  true  only  in 
executed  sales  or  sales  upon  inspection ;  and  where  the  contract 
IS  executory  or  the  facts  and  circumstances  will  justify  it,  a  war- 
ranty of  fitness  for  a  particular  purpose  is  frequently  implied 

tained  to   that  business.      He  did   not  for  defects,  as  a  manufacturer  would  be, 

make  the  shafl  but  sold  it  by  the  pound  on  an  implied  warranty.     Dickinson  v. 

and  then  charged  an  additional  sum  for  Gay,  7  Allen  (Mass.)  29;  s.  c,  83  Am. 

turning  and  fitting  it.  Dec.  656. 

The  selection  of  the  shaft  seems  to  In  a  sale  of  pie  iron  by  a  dealer  who 

have    been     made    by   the    defendant,  was  not  a  manufacturer,  it  was  held  by 

There  were  two  defects  in   the  shafl,  the    New  York  court  of  appeals  that 

one  an  imperfect  weld  and  the  other  a  there     was    no    implied    warranty    of 

flaw.     These    defects   were    alike    un-  freedom     from-    defects,    and     in     the 

known     to     the     defendant    and    the  opinion  Church,  Ch.  J.,  says:   "The 

plaintiff,  and  seem  not  to  have  been  dis*  plaintiff  was  not  a  manufacturer,  but  a 

coverable  by  any  ordinary  inspection  dealer  in  *  pig  metals,*  and  wa«  not  pre- 

or  examination.    There  was  no  express  sumed  to  know  the  precise  quality*  of 

warranty,  and  plainttfT  relied  upon  an  every  lot  of  pigs  bought  and  sold  by 

implied    warranty    of    freedom    from  him,   bearing  that    brand,  and    hence 

defects.     It  yi?is'  held   that  there    was  cannot  beheld  to  have  warranted  that 

no     such      warranty,     and   the    court  the  pigs  in  question  were  of  any  certain 

«aid:                            '  quality."     Dounce  v.  Dow,  64   N.   Y. 

•*We  think  the  result  of  the  cases  on  411,  415.      See  also  Bragg  i^  Morrill, 

implied  warranty  is,  that  the  vendor  of  49  Vt.  45;  s.  c,  24  Am.  Rep.  102;  Hoe 

an  article  for  a  particular  purpose  does  r.  Sanborn,  21,  N.  Y.  552;  s.  c,  78  Am. 

not  impliedly  warrant  it  against  latent  Dec.  163. 

defects  unknown   to   him,   and    which  2.    Beivj.  on  Sales  (Bennett's  ed.  188S), 

have     been     produced     through     the  ^§  657,  661,  66^;  Jones  r.  Just,  L.  R., 

unskilfulness  of  some  previous    manu-  3  Qt^B.  197;  37  L.  J.  Q^  B.  89;  Brojirn 

facturerorowner,without  his  knowledge  f.  Edgington,  2   M.  &  G.  279;  lones  r. 

or  fault,  except  in  those  cases  where  thq  Bright,  2  Bing.  533;  Randall  i'.  Newson, 

sale  of  the  article  by  him  is,  in  and  of  2  Q^  B.  102  C.  A. 

itself,  legally  equivalent  to  a   positive  8.    Newmark  on  Sales,  §^  3^19,  350; 

affirmation  that  the  article  has  certain  Benj.  on  Sales  (Bennett's  ed.  xo88),  ^^ 

inherent  qualities  inconsistent  with  the  661,  66ia;  Randall  v.  Newson,  2  Q/  ^. 

claimed  defects,  as  is  the  case  in  the  sale  102.  C.  A.    And  see  authorities  in  pre* 

of   provisions   for  domestic   use.      On  ceding  note. 

this  ground,  the  defendant  is  not  liable  4.    Benj.  on  Sales  (Bennett*sed.  18S8), 

on  an  implied  warranty  of  the  shaft  for  ^  661 ;  Newmdrk  on  Sales,  §  349;  Brown 

the  latent  det'ects,  that  caused  it  to  break,  r.  Edgington,  2  M.  &  G.  279;  Laing  r. 

and  were  wholly  unknown  to  him,  and  Frtdgeon,  6  Taunt.  loS. 

were  not  produced  through  any  fault  or  6.   There  is  no  implied  warranty  in 

unskilfulness  on  his  part,    but  wholly  the  sale  of  guano  by  one  not  the  manu- 

through  the  fault  or    unskilfulness  of  facturer,    that    it    is    reasonably    well 

the  manufacturer  of  the  shaft  from  the  adapted  to  the  purpose  for  which  it  is 

raw  material."     Bragg  r.  Morrill,  49  Vt.  purchased.      Farrow    x\   A*ndrews,   69 

45;  8.  c,  24  Am.  Rep.   102.     Sec  also  Ala.  96. 

Hoe  T'.  Sanborn,  21  N.  Y.  552;  *».  c,  78  But  see  Gammell  v.  Gunby,  52  Ga. 

Am.   Dec.    163,   17^;  Wilnori   f.    Lau-  504,  where  it  is  held  that  a  'merchant 

rence,  139  Mass.  310.  selling  guano  or  *'  superphosphate,"  to 

1.  A  sale  by  one  merchant  to  another  a  farmer  as  a  fertilizer.  Impliedly  war- 
of  manufactured  goods  made  bv  a  third  rants  it  t<f  be  merchantable  and  reason- 
person  will  not  make  the  vendor  liable  ably  suited  to  the  use  designated. 
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against  mere  dealers  or  middlemen.*  A  manufacturer,  who  is  not 
otherwise  a  dealer,  impliedly  warrants  that  he  will  fill  orders  for 
articles  of  the  kind  he  manufactures  with  goods  of  his  own  make.* 

And  to  the  same  effect  see  Sims  v.  341;  s.  c,  9  Am.  Dec.  602;  Emerson  v, 

Howell,  49  Ga.  620.  Brigham,   10  Mass.   197;  s.  c,  6  Am. 

•  There  must  be  an  express  warranty  Dec.  109;  Kimmel  v.  Lichty,  3  Yeates 

or  fraud  to  hold  the  vendor  ot  a  horse  (Pa.)   262;    Neilson    v.    Dickenson,   i 

with  a  secret  malady  responsible  to  the  Desau.  (S.  Car.)  133. 

purchaser.     Lindsay  v,  Davis,  30  Mo.  And  in  sales  by  sample,  it  seems  that 

406.  there  is  no    implied   warranty,  by    a 

And   such  is  the  rule   in   the    case  dealer,  against  latent  defects  in  botk 

where  a  cow  proved  unfit  for  breeding  sample  and  bulk,  where  he  sells  in  good 

purposes     although     the     price     paid  faith,  being  ignorant  of   such   defect, 

indicated  that  it  was  for  such  use  she  Bradford  v.  Manly,  13  Mass.  139;  s.  c..^ 

was  bought.      Scott  v.   Renick,   i   B.  7  Am.  Dec.  122,  and  note;  Dickinson 

Mon.   (Ky.)   63;   s.  c,  35    Am.    Dec.  v.  Gray,  7  Allen  (Mass.)  29;  Sands  i'. 

177.  Taylor,  5  Johns.  (N.  Y.)  404. 

And  so  it  was  held  when  sheep  were  But  in  a  recent  English  case  it  has 

unfit  for  the  purpose  for  which  they  had  been  held  that  in  a  sale  by  sample  there 

been  bought.     Williams  v.  Slaughter,  3  may  be  an  implied  warranty  that  the 

Wis.  347.  goods  equal  the  sample,  and  that  both 

The  rule  of  caveat  emptor  requires  sample  and  bulk  are  so  far  free  from 

that    the    vendee  shall  guard    against  latent  defects  as  to  be  suitable  for  a 

latent  defects  by  demanding  a  warranty  purpose     for  which    the    goods    were 

or  bear  the   loss  himself.      Welsh  v,  knowingly  sold.     Drummond   v.   Van 

Carter,  i   Wend.  (N.  Y.)   185;  s.  c,  19  Ingen,  24  Rep.  731;  57  L.  T.  N.  S.  i 

Am.  Dec.  473.    But  see  Kellogg  Bridge  (1&7). 

Co.  V.  Hamilton,  no  U.  S.  108,  118,  1.  Gammell   v.  Gunby,  52   Ga.  504; 

where  this  common  way  of  stating  the  Sims  v.   Howell,  49  Ga.  620;  Hook  v. 

rule  is  criticised  by  Mr.  Justice  Har-  Stovall,  21  Ga.  69. 

LAN,  who    says:    "That  he    did    not  In  Georgia,  indeed,  the  Code,  ^  2651, 

exact    an    express    warranty    against  provides  that  the  vendor  of  chattels  is- 

latent    defects     not    discoverable     by  held  to  warrant  that  he  knows  of  no 

inspection,  constitutes,  under   the  cir-  latent  defect.     Perdue  v,  Harwell  (Ga.), 

cumstances,  no  reason  why  a  warranty  4  S.  E.  Rep.  877. 

may  not  be  implied  against  such  defects  But  in  the  case  of  executory  con- 
as  were  caused  by  the  mode  in  which  tracts  there  are  numerous  authorities 
this  false  work  was  constructed.  In  the  for  the  doctrine  stated  in  the  text  in  the 
cases  of  sales  by  manufacturers  of  their  absence  of  any  statutory  provisions, 
own  articles  for  particular  purposes,  Pacific  Iron  Wks.  v.  Newhall,  34  Conn, 
communicated  to  them  at  the  time,  the  67 ;  Hamilton  zk  Ganyard,  34  Barb, 
argument  was  uniformly  pressed  that,  (N.  Y.)  204;  Kingsbury  i'.  Taylor,  29 
as  the  buyer  could  have  required  an  Me.  508;  McClury  v.  Kellev,  21  Iowa 
express  warranty,  none  should  be  508;  Hanks  v.  MxrKee,  2  titt.  (Ky.) 
implied.  But,  plainly,  such  an  argu-  227;  Murray  v.  Smith,  4  Daly  (N.  V.) 
ment  impeaches  the  whole  doctrine  of  277;  French  v.  Vining,  102  Mass.  132; 
implied  warranty,  for  there  can  be  no  s.  c.,j  Am.  Rep.  440;  Rodgers  r.  Niles, 
case  of  a  sale  of  personal  property  in  11  Ohio  St.  48;  s.  c,  78  Am.  Dec.  290; 
which  the  buyer  may  not,  if  he  chooses,  Babcock  v.  Trice,  18  111.  420;  s.  c,  6S 
insist  on  an  express  warranty  against  Am.  Dec.  560;  Doane  v.  Dunham,  65 
latent  defects."  111.  516;  Howard  v.  Hoey,  23  Wend, 

Where  there  is  no  express  warranty  (N.   Y.)   350;  s.  c,  35  Am.  Dec.  572; 

and  the  vendor  sells  the  thing  as  sound  Hargous  v.  Stone,  5  N.  Y.  86;  Chapin 

which    is    unsound,    having    a    latent  f.  Dobson,  78  N.  Y.  74, 82;  Morehouse 

defect    unknown    to    him,    he    is    not  v.  Comstock,  42  Wis.  626;  Brantley  r. 

answerable  to  the  buyer;  the  law  will  Thomas,   22   Tex.   270;    s.  c,  73  Am. 

not  raise   an    implied  undertaking    to  Dec.  264;  Jones  t*.  George,  61  Tex.  345; 

make  good  the  defect.  s.  c,  48  Am.  Rep.  280;  i   Smith's  flea. 

Westmoreland  v.   Dixon,  4    Hayw.  Cas.  (8th  Am.  ed.),  pp.  332,  333. 

(Tenn.)   223;    s.  c,  9   Am.   Dec.   763;  2.  Where  goods  are  purchased  of  a 

Erwin  v.  Maxwell,  3  Murph.  (N.  Car.)  manufacturer,  not  .otherwise  a  dealer  in 
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And  such,  is  the  rule  against  a  mere  dealer  who  undertakes  to 
supply  the  goods  of  a  particular  manufacturer.*  None  of  these 
rules  implying  a  warranty  of  fitness  are  thought  to  apply  in 
cases  where  an  express  warranty  of  quality  has  been  given.*  And 
in  nearly  all  of  these  implied  warranties  of  fitness  the  underlying 
principle  is  that  where  a  vendee  relies  upon  the  skill  and  judg- 
ment of  the  vendor  to  make  for  or  deliver  to  him  articles  fit  for 
the  use  to  which  they  are  to  be  put,  the  law  will  imply  a  war- 
ranty, upon  the  part  of  such  vendor,  that  he  has  done  his  duty 
and  made  or  furnished  articles  adapted  to  the  purpose  for  which 
they  were  ordered.^ 

them,  in  the  absence  of  any  custom  or  full  accord  with  the  text.     West  Stock* 

usage  to  the  contrary,  there  is  an  im-  ton  Iron  Co.  v,  Neilson,  17  Scotch  L. 

plied  condition   that  the  goods  are  of  R.  719;  Johnson   v.  Nicoll,  18  Scotch 

the  seller's  own  make,  and  that  it  is  L.  K.  268.    And  see  Biddle  Chat.  War. 

immaterial    whether   the    goods    pro-  §^  138,  IJ9,  whence  these  citations  are 

posed  for  delivery  are  asgood  as,  or  even  derived. 

better  than,  similar  goods  of  the  seller^s  1.  **  The  buyer  in  such  a  case  is  as- 
own  make."     In  this  case,  Br  AN  WELL,  sumed  to  have  contracted  in  reliance 
L.  J.,  dissented,  and   Brett,  L.  J.,  on  upon  the  reputation  of  the  particular 
account  of  this  dissent,  reviewed  the  firm  with  whom    he  deals,"   says  Mr. 
whole  question   very  elaborately,  and  Benjamin,  speaking  of  the  case  where 
fully  presented  the  arguments  for  and  goods  are  ordered  of  a  manufacturer, 
against  such  an  implied  warranty.     In  not  otherwise  a  dealer,  when  it  is  im- 
the  closing  part  of  his  opinion,  he  said:  plied  that  he  will  deliver  goods  of  his 
**  It  seems  to  mc,  after  long  considera-  own     manufacture.      Benj.    on    Sales 
tion,  to  be  more  consonant  with   the  (Bennett's  ed.  1888),  ^  59,  p.  59. 
ordinary  simplicity  of   fair  mercantile  And  the  same  principle  seems  equally  ' 
business,  and  more  in  accordance  with  applicable  where  there  is  an  agreement 
legal   principles,   to  say   that   he  who  by  a  dealer  to  supply  the  good;»  of  a 
holds  himself  out  to  be  a  selling  manu-  particular  manufacturer.     See  Johnson 
facturer  of  goods,  and  does  not   hold  r.  Raylton,  7  Q.  B.  D.  438,  C.  A. 
himself  out  as  being  otherwise  a  dealer  Indeed,  in  sudh  a  case  the  agreement 
in  such  goods,  does  hold  out  to  a  pro-  is  clearly  a  condition  precedent   that , 
posing    purchaser    that  what   he    (the  must  be  complied  with   by  the  vendor 
manufacturer)  offers  to  do,  on  an  order  in  order  that  the  contract  may  become 
given  to,  or  contract  otherwise  made  executed.      See    ante^  section  7,  Cox- 
with  him,  for  the  supply  of  goods,  such  ditions  Prbcedekt. 
as  he  professes  to  deal  in,  is  that  he  will  1.  Benj.  on  Sales  (Bennett's  ed.  188S), 
supply  goods  manufactured  by  himself.''  ^  666;  Parkinson  v.   Lee,  2   East  314; 
Johnson  v.  Raylton,  L.  R.,  7  Q;,B.  Div.  Dickson  v.  Zizania,  10  C.  B.  602;  20  L. 
439,  C.  A.;  Biddle  on  Chat.   War.,  ^  J.,  C.  P.  72.     But  see  Randall  v.  Ncw- 
140;  2  Schouler's  P.  P.  (2nd  ed.),  §  t8o;  son,  2  Q^  B.  D.   102,  C.   A.;   s.  c.  (in 
Benj.  on   Sales  (Bennett's  ed.  1888),  §  substance),  note,  24  Am.  Rep.  106. 
6090.  An  express  warranty  of  quality  ex* 
And  see  Chicago  Packing  etc.  Co.  v.  eludes  an  implied  warranty  that  the  ar- 
Tilton,  87   111.   547,  where  it  was  held  tide   is  reasonably  fit  for  its  intended 
that  where  one  sells  goods    under  cir-  purpose.      International     etc.    Co.   r. 
cumstances  to  justify  a  buyer  In  believ-  Smith,  17  Mo.  App.  264. 
ing  them  to  be  of  the  vendor's  manu-  S.  Biddle  on   Chat.  War.,  §    167,  H 
facture,  a  rule  of  a  board  of  trade  will  seq.;  2  Schouler's   P.    P.  (2nd   ed.),  ^§ 
have  no  application  to  prevent  a  war-  356,  3^7,  358;  Benj.  on  Sales  (Bennett's 


ranty  of  their  kind  and  quality  as  im-  ed.  10S8),  ^^  661,661  a;  Story  on  Sales 

plied  by  law.                                '  (Perkins'  ed.),  ^^  371-374- 

In  two  Scotch  cases  there  seems  to  Many  cases  have  already  been  cited 

be  some  clashing  of  opinion  over  the  to  this  division  of  the  text  that  support 

doctrine  stated  in  the  text,  and  in  John-  the  Kpcciat  statement  of  the  rule  here 

son  V,  Raylton,  supra;  but  the  better  made;  but  see  also  the  followint?,  viz: 

opinion  in  the  Scotch  courts  seems  in  Jones  t*.  Just,  L.  R.,  3  Q^B.  197;  Brown 
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3*^  Food,  Provisions,  etc. — Implied  Warranty  in  Sale  of. — In  England 
it  %-*ems  that  at  common  law  there  is  no  implied  warranty  of  quality, 

fitness  or  wholesomeness  in  the  sale  of  food  or  provisions,  even 
when  sold  by  a  dealer  for  immediate  domestic  use,  except  in 
cases  where  such  a  warranty  would  be  implied  from  the  facts  and 
circumstances  of  the  sale  independent  of  the  fact  that  the  thing 
sold  was  an  article  of  food  for  domestic  consumption.^     In  other 

V.  Edgington,  2  M.  &  G.  279;   Randall  from  the  stall.   The  butcher  the  farmer 

-v,  Newson,  L.  R.,  2  Q.  B.  l3.  102, C.  A.;  and  the  last  purchaser  were  alike  igno* 

8.  c,  note,  24  Am.   Rep.    106;  Beals  v.  rant  of  any  unsoundness  or  secret  de- 

Oltnstead,  24  Vt.  114;  s.  c,  58  Am.  Dec.  fects  in  the  carcass  of  the  pig  and  there 

150;  Bigge  v.  Parkinson,  7  H.  &  N.  955;  was  no  express  warranty  of  quality.  It 

French  v,  Vining.  102  Mass.  132;  Rod-  turned  out  that  the  pig  was  measly  and 

gers  V,  Niles,    xi  Ohio  St.  48;  s.  c,   78  its  flesh  was  putrid  and  unfit  for  food. 

Am.  Dec.  290;  Kenner  r.   Harding,  85  It  was  insisted  that  there  was  an  im- 

111.264;  8.  c,   28   Am.    Rep.  615;  Mc-  plied^ warranty  in  the  sale  of  food  for 

Clamrock  v.  FKnt,  101  Ind.  27S;  Thomp-  domestic  consumption  that  it  was  sound 

son  V.  Tate,  i  Murph.  (N.  Car.)  97;  s.  and  fit  for   food;  but   Baron   Parkr, 

c,  3  Am.  Dec.  678.  delivering  the  opinion  of  the  court,  held 

1.  Mr.  *  Benjamin,   after    citing   and  otherwise,  saying: 

commenting  upon  3  Bl.  Com.  166;  Pas-  **  On  the  part  of  the  plaintiff  the  argu- 

ley  V.'  Freeman,  3  T.  R.  51;  s.  c,  2  Sm.  ment  was  that  the  sale  of  victuals  to  be 

L'.  C.  66,  ed.  1879;  Chitty  on  Contracts,  used    for  man's  consumption    differed 

419,  ed.  1881;  Emmcrton  v.  Matthews,  from  the  sale  of  other  commodities,  and 

7  U.  &  N.  586;  31   L.  J.   Ex.   139,   and  that  the  vendor  of  such,  without  fraud, 

lUirnby    f.  BoUett,  16*  M.  &   W.  644,  would  be  liable  to  the  vendee  on   an 

».ay8:  *'It  is   submitted   that  it   results  implied  warranty.    This  position  is  ap- 

vlearly  from  these. authorities  that  the  parentlv  laid  down  in  Keil way,  91,  but 

responsibility  of  a   victualler,  vintner,  the  authorities  there  referred  to  in  the 

brewer,  butcher,  or  cook,  for  selling  un-  Year  Books  9,  Hen.  6,   53   B.,  and  xi 

M'holesome  food,  docs  not  arise  out  of  Edw.  4,  6  B.,  and    others  when  well 

any  contract  or  implied  warranty,  but  considered,  lead  rather  to  the  conclu- 

is   a   responsibility  imposed  by  statute,  sion  that  there  is  no  difference  between 

that  they  shall  make  good  any  damage  the  sale  of  food  for  man  and  other  arti- 

caused  by   their  sale   of  unwholesome  cles  than  this,  viz,  that  victualler  and 

food.     Emmerton   v.  Matthews,  there-  common    dealers  in   victuals  are    not 

fore,  when  applying  the  maxim  off  rtT'^tf/  merely   in    the   situation    of    common 

emptor  to  the  sale  of  an  article  of  food,  dealers  in  other  commodities;  nor  are 

cfen   when   the   vendor  is    a    general  they  liable  under  the  same  circumstan- 

dealcr,  if  the  buyer  has  bought  on    his  ces  as  they  are,  as  if  an  order  be  sent 

own  judgment,  without  express  warran-  to  them  to  be  executed,  they  are  to  be 

ty.docs  notseem  tobeatallincontradic-  presumed  to  undertake  the  supply   of 

tion  With  the  earlier  authorities,   as  ex-  food   and   wholesome   meat;  and  they 

plained  in  Burn  by  T'.Bollett,  by  Parke,  are  likewise  punishable   as  a  common 

h.     And   the    correctness  of    the  de-  nuisance  for  selling  corrupt  meat    by 

cision   has  since  been  confirmed  by  the  virtue  of  an  ancient  statute^  and  this 

common    pleas    division."       Smith    t».  certainly  if  they  know  the  fact,  and 

Baker,  40  L.   T.   N,   S.   261;  Benj.  on  probably  if  they  do  not.     Such  persons 

Sales  (Bennett's  ed.  1888),  §  672.  are,    therefore,  civilly    responsible     to 

And  this  doctrine  is  directly  held  in  those  customers  to  whom  they  sell  such 
the  leading  case  of  Burnby  v.  Bollctt.  victuals,  for  any  special  particular  in- 
In  that  case  a  butcher  sold  to  a  farmer,  jury  by  the  breach  of  the  law  which  is 
•who  intended  to  use  it  for  domestic  thereby  committed  .  .  .  The  de- 
consumption,  the  carcass  of  a  dead  pig;  fendant  in  this  case  was  not  dealing  in 
♦subsequently  the  farmer  sold  the  car-  the  way  of  a  common  trader,  and  was 
cass  to  a  third  person  who  had  tried  to  not  punishable  by  indictment  for 
purchase  it  at  the  butcher^s  stall  and  what  he  did  ...  He  therefore 
been  referred  to  the  farmer  as  the  own-  falls  within  the  reason  of  the  former 
cr,  the  pig  not  having  been  taken  away  part  of  Lord  Hale's  distinction     .    .    . 
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words,  the  general  principles  of  the  law  relating  to  impliediM^r- 
ranties  govern,  and  are  applicable  in  sales  of  food  and  provkions 
as  in  sales  of  other  goods  and  chattels,  but  there  are  no  special 
implied  warranties  in  the  salft  of  food  that  do  not  exist  with 
reference  to  other  articles.*  But  in  England  a  victualler,  vintner, 
brewer,  butcher  or  cook  was  liable  under  old  statutes  for  any 
damage  caused  by  their  sale  of  unwholesome  food,  and  later  and 
more  comprehensive  statutes  apply  to  all  sellers  of  food.*  Some 
cases  in  the  United  States  are  in  accord  with  the  English  common 
law  rule  as  stated  above.^  But  generally  speaking,  in  the  United 
States  the  law  is,  that  in  all  sales  of  food  or  provisions,  for  immedi- 

and  he  is  not  liable."  Burnbv  v.  Bollett,  233;  Webb  v.  Knight,  2  Q;^  B.  D.  530; 

16   M.  &  W.  644.                  "  26  W.  R.  14;  Horder  v.  Scott,  42  L.  X\, 

In    Smith   r.   Baker    (1878),  it   was  N.  S.  6rx);  5  Q^  B.  D.  552;  Rough  v. 

also   keld'\^dX  meat   bold  in  a   public  Hall,  6  Q^  B.  D.  16. 

market  hy  a  dealer  to  a  domestic  con-  3.  The  case  of  selling  unwholesome 

sumer    who  bought    upon    inspection,  provisions  for  consumption,  therefore, 

was  not  impliedly  warranted  sound  and  furnishes  no  exception  to  the  rule  that 

fit  for  food   so   as    to    guard    against  where  there  is  no  deceit  or.  frai^d  on  the 

secret  defects  unknown   to  the  seller,  part  of  the  seller,  and  where  the  buyer 

Smith  1'.  Baker,  40  L.  T.  R.  N.  S.  261.  inspects  and  buys   upon  his  own  .judg- 

That  such  is  the  law  in  England   is  ment,  he  buys   subject  to   the   rule  of 

also      recognized     by     leading      text  caveat    emptor^    even  if   there  was   a 

writers    besides    Mr.    Benjamin.    See  latent  defect  in  the  chattel  sold,  equally 

I    Whart.   on   Con.  (ed.   1882),  329;   2  unknown  to  the  seller  and  buyer,  and 

Schoulcr's    P.    P.      (2nd    cd.),    §  348;  hidden     from     detection     by     either. 

Biddle  Chat.  War,  §  191;  Newmark  on  Goad    v.    Johnson,  6    Heisk.   (Tenn.) 

Sales,  ^  348.    But  see  3  Bl.   Com.  ♦166;  3^1,  347;  Lukcns  t'.  Freiund,  27  Kan. 

Chitty  on  Con.   (ed.  1S81),  p.  419;   Mr.  604;  s.  c,  41  Am.  Rep.  429.  opinion  by 

Freeman's  note  to  Hunter  :».  State,  73  Brewer,  J.,  Giroux  t-.  Stedman,  145 

Am.  Dec.  164,  167.  Mass.  439;    Howard   f.    Emerson,   no 

And   compare  with  the   cased  cited  Mass.  320;  s.  c,  14  Am.  Rep.  608;  Em- 
above  the  following  :  Bigge  v.  Parkin-  erson  i*.  Brigham,  10  Mass.  197;  s.  c,  6 
son,  7  H.  &  N.  955;  Beer  r.  Walker,  46  Am.  Dec.  109. 
L.  J.,  C.  P.  677.  Perhaps  none  of  the  foregoing  cases 

1.  2  Schouler*s  P.  P.  (2nd  ed.),  §  348;  are  quite  in  line  with  the  English  com- 
Bigge  V.  Parkinson.  7  H.  &  N.  955,  mon  law  doctrine,  but  all  of  them  ques 
citing  Chitty  on  Con.  (ed.  1881),  p.  tion  whether  there  is  any  implied  wac- 
A17;  Beer  v.  Walker,  46  L.  J.,  C.  r.  ranty  in  the  sale  of  provisions  by  a 
677;  Biddle  on  Chat.  War.,  §  191;  Em-  dealer  to  a  consumer  when  such  a  war- 
nierton  t'.  Matthew*;,  7  H.  &  N.  586;  ranty  would  not  have  been  implied  in 
Smith  r.  Baker,  40  L.  T.,  N.  S.  261 ;  the  sale  of  other  good^  and  chattels, 
Benj.  on  Sales  (Bennett's  ed.  188S),  The  learned  editor  of  Benjamin  on 
^^670-672;  Goad  I'.  Johnson,  6  Heisk.  Sales  says  on  this  subject:  "It  is  at  least 
(Tenn.)  340,  347.  But  compare  Cooley  doubtful'  whether  there  be  any  such 
on  Torts  (2nd  ed.).  479-482;  Free-  warranty,  even  though  provisions  are 
man's  note  to  Hunter  r.  State,  73  sold  for 'immediate  consumption  by  the 
Am.  Dec.  167.  buyer,   unless   when   he  trusb*    to   the 

2.  Benj. on  Sales  (Bennett's  ed.  1S88),  judgment  or  selection  of  the  seller.  If 
§^  671-672  tf ;  7  &  8  Vict.,  ch.  24;  38  &  A  selects  of  his  butcher  a  particular 
39  Vict., ch. 63  (Sale  of  Food  and  Drugs  piece  of  beef,  and  or<Jers  that  identical 
act  1875);  amended  42  &  43  Vict.,  piece  to  be  sent,  it  is  not  easy  to  see,  in 
ch.  30.  And  see  the  following  cases  the  absence  of  any  custom  or  usage  to 
decided  under  38  &  39  Vict.,  ch.  63,  as  make  it  good,  why  there  should  be  any 
cited  by  Mr.  Benjamin:  Barnes  t*.  implied  warranty  as  to  its  quality  any 
Chipp. '3  Ex.  D.  176;  Rook  r.  Haplev,  more  than  in  any  other  sale.  The 
3  Ex.  D.  209;  Francis  r.  MaaH,  2  Q^\\.  buyer  takes  his  risk,  the  same  as  in 
D.  341 ;  Sandys  v.  Small,  3  Q^  B.  D.  buying  any  other  thing."  Bennett's 
449;  Hovie  r.  Httchman,  4  Q.  B.  D.  note  to  Benj.  on  Sales  (ed.  18S8),  p. 
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ate  domestic  use,  by  one  who  exposes  them  for  sale  or  is  a  dealer, 
there  is  an  implied  warranty  of  fitness  and  wholesomeness  for 
consumption.*  And  this  doctrine  has  been  applied  where  food, 
known  by  the  seller  to  be  possibly  unfit,  was  sold  to  the  owner 

630.     And  with  this  view  Mr.  Schou-  baker  knew  the  bread   was  unfit,   and 

ler  and  Mr.  Biddle  seem  in  accord.     2  was  liable  on  an  implied  warranty,  be- 

Schou ler's  P.  P.  (2nd  ed.),  ^  348;  Bid-  ing  the  maker, 

die  Chat.  War.,  §  204.  And  in  an  earlier  Michigan  case,  it 

1.  Van  Bracklin  v.  Fonda,  12  Johns,  was   kcld^   "that  there   is  an    implied 

(N.  Y.)  468;  s.  c,  7  Am.  Dec.  339.  This  warranty  of  wholesomeness  in  the  sale 

case  clearly  rests  on   the  ground   that  of  provisions  for  direct  consumption.*' 

the  seller  was  guilty  of  fraud  and  deceit,  Hoover   v.   Peters,    18    Mich.    51.     In 

he  having  without  disclosure  sold  meat  Ryder  v.  Neitze,  21    Minn.  70,  it  was 

from  a  diseased  cow,  killed  to  prevent  said  that  a  warranty  that  provisions  are 

her  from  dying  a  natural  death.     Moses  wholesome  and  fit  for  consumption,  if 

V,  Mead,  i  Den.  (N.  Y.)  378;  s.  c,  43  implied  at  all,  is  implied  only  when  they 

Am.  Dec.  676;  affirmed  5  Den.  (N.  Y.)  are  sold  for  consumption,  or  immediate 

617.     In   this  case  the  distinction  was  domestic  use,  by  the  vendee, 

taken  between  provisions  sold  for  im-  And  the  same  interrogative  way   of 

mediate    domestic    consumption     and  stating  the   supposed  rule  is  found  in 

sales  of  pro\isions  as  merchandise,  and  Hyland   v.  Sherman,   2   E.   D.   Smith 

it  was  inferentially  A<?/rf  that  on  a  sale  (N.  Y.)  234. 

of  provisions  by  a  dealer  for  immediate  Where  butter  and  potatoes  were  sold 

domestic  consumption   a  warranty  of  for  table  use,  an  inferior  court  in  Penn- 

wholesomeness  would  be    implied    on  sylvania  held  that  there  was   an  ini- 

grounds  of  public  policy.     It   is   upon  plied  warranty  that  they  were  fit  for 

this  ground   that  Mr.  Story   puts  the  such  use,  and  wholesome.  McNaughton 

rule.      Story  on  Sales  (Perkins'  ed.),  §  t*.  Joy,  i  W.  N.  C.  (Pa.)  470. 

373.  In  a   leading  New  York  case  there 

In  Burch  r.  Spencer,  15  Hun  (N.Y.)  is  a  dictum  that  recognizes  the  exist- 
504,  it  was  held  that  one  selling  the  ence  of  an  implied  warranty  of  whole- 
carcass  of  a  hog  at  the  highest  market  someness,  in  the  sale  of  provisions  for 
price  as  pork  to  be  used  tor  food,  im-  immediate  domestic  use  thus:  *'A1- 
pliedly  warranted  that  the  hog  was  not  though  the  doctrine  of  Blackstone  [3 
a  boar,  which  is  unfit  for  food,  the  Com.  164,  165]  cannot  be  supported  in 
buyer  being  ignorant  on  the  subject.  its  whole  extent,  I  am  not  disposed  to 

So,  where  a  diseased  heifer  was  sold,  deny  that,  on  a  sale  of  provisions  for 

the  vendor  knowing  that  she  was  dis-  immediate     consumption,    the    vendor 

eased,  and  also  that  the  purchaser  in-  may  be  held  responsible,  in  some  form, 

tended  to  kill  her  for  food  the  next  day,  for  the  sound  and  wholesome  condition 

but  the  purchaser  being  ignorant  of  her  of  the  articles  which   he  sells.     It   is 

disease,  it  was  held  that  there   was  an  not,  perhaps,  too  much  to  presume  that 

implied  warranty  of  soundness.  Di-  butchers,  grocers  and  others  who  fur- 
vine  V.  McCormick,  50  Barb.  (N.  Y.)  •nish  by  retail  the  usual  supplies  for  the 

116.  families   of  customers,   are,   from    the 

In  Sinclair!'.   Hathaway,   57  Mich,  nature  of  their  employment,  acquainted 

60;  s.  c,  58  Am.  Rep.  327,  it  was  held  with  the  quality  of  the  articles  in  which 

that  a  baker  selling  bread  to  a  peddler,  they  deal.     In  Van  Bracklin  v,  Fondat 

who  acted  as  a  middleman  between  the  12  Johns.    (N.   Y.)  468;  s.   c,  7   Am. 

baker     and    his    customers,    impliedly  Dec.  339,  it  was  said  that  *  in  the  sale 

warranted  the  bread  to   be   wholesome  of   provisions    for    domestic    use,   the 

and  fit  for  food.      This   decision   was  vendor  is  bound  to  know  that  they  are 

rested  on  the  principle  that  the  sale  was  sound    and    wholesome,    at   his    peril, 

for  direct  consumption,  the  peddler  be-  This  is  a  principle,  not  only  salutary, 

ing  in  effect  a  mere  go-between  for  the  but   necessary  tb   the  preservation    of 

biucer  and  his  customers,  as  he  was  only  health  and  life.*     I  find  no  difficulty  in 

required  to  pay  for  the  bread  he  sold,  subscribing  to  that  doctrine."     Moses 

receiving    a  discount   from  the   retail  v.  Mead,  1    Den.  (N.  Y.)  378;  s.  c,  43 

price.    This  case  might  also  have  been  Am.  Dec.  676. 

rested    on    the  presumption  that    the  And  in  a  Kansas  case,  Brewer,  J., 
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in   an    obiter    dictum^   >*avs:    "  Where  buvef;    and   if  the   vendor  knows    his 

food    is   sold   by  a  dealer  for  domestic  goods  to  be  unsound,  and   hath    used 

consumption,  there  is  an  implied  war-  any  art  to  disguise  them,  or  if  they   be 

ranty  that  it  is  sound  and  wholesome.*'  in  any  shape  different  from  what   he 

Lukens  v.  Freiund,  27  Kan.  66^;  «.  c,  represents   them   to  be   to  the   buyer, 

41  Am.  Rep.  429,  430  and  432.  this  artiBce  shall  be  equivalent  to  an  ex- 

So  in  a   Maryland   case   th«rc  is  a  press    warranty,    and    the    vendor    is 

dictum  to  the  enect  that:  In  contracts  answerable  for  their  goodness.      It  is 

for  provisions  it  is  always  implied  that  obvious  that  in  this  \ery  general  clussi- 

they     are      wholesome.      Osgood     v.  fication,  the    details  and  examples  are 

Lewis,  2  Har.  &  G.'(Md.}  495;  s.  c,  18  imperfectly  introduced,  and  with  some 

Am.  Dec.  317,  320.  inaccuracy.     It  is  not  implied  in  every 

And  for  other  similar  expressions  of  sale  of  provisions  that  they  arc  whole- 
opinion,  see  Wright  v.  Hart,  17  Wend,  some,  any  more  than  it  is  in  sales  of 
(N.  Y.)  267;  s.  c.  affirmed,  18  Wend,  other  articles,  where  proof  of  a  distinct 
(N.  Y.)  449;  Hoe  r.  Sanborn,  21  N.  affirmation  seems,  in  Justice  Black- 
Y.  552;  8.  c,  78  Am.  Dec.  163,  170;  stone's  opinion,  to  be  requisite.  The 
Jones  V.  Murray,  3  T.  B.  Mon.  (Ky.)  contrary  may  be  and  often  is  under- 
83;  Moore  v.  NIcKinlay.  5  Cal.  471;  stood  between  the  parties;  and  it  is 
Getty  V.  Rountree,  2  Chand.  ( Wis.)  28;  only  when  the  false  representation  to 
2  Pin.  (Wis.)  379;  s.  c,  54  Am.  Dec.  be  proved  in  the  one  case  may  be 
13S;  Giroux  V,  Stedman,  145  Mass.  439;  presumed  or  taken  to  be  proved  in 
and  sec  Mr.  Freeman's  note  to  Hunter  the  other,  that  the  rule  of  law  applies, 
t'.  State,  73  Am.  Dec.  165,  et  seq.;  and  and  the  remedy,  as  in  a  case  of  deceit, 
note  to  Reynolds  v.  Palmer,  21  Fed.  is  allowed.  An  artifice  must  be 
Rep,  453.  proved  to  entitle  the  sufTering  to  the 
.  Upon  a  view  of  the  preceding  cases  remedy,  equivalent  to  a  remedy  upon 
— and  we  believe  there  are  no  others  an  express  warranty,  as  well  in  the 
that  even  approximately  support  the  case  of  provisions  as  in  any  other  case, 
rule — it  will  be  seen  that  it  is  more  than  The  difference  is  that  in  the  case  of 
questionable  whether,  in  the  United  provisions  the  artifice  is  proved  when 
States,  there  is  an  absolute  implied  a  victualler  sells  meat  as  fresh  to  his  cus- 
warranty  upon  the  sale  of  provisions,  tomers  at  a  sound  price,  which  at  the 
even  for  immediate  domestic  consump-  time  was  stale  and  defective,  or  un- 
tion,  of  their  wholesomeness  and  fit-  wholesome  from  the  state  in  which  the 
ness  for  food.  Doubtless,  in  such  cases,  animal  died.  For,  in  the  nature  of  the 
the  tendency  of  the  courts,  upon  bargain,  the  very  offer  to  sell  is  a  rep- 
grounds  of  public  policy,  is  to  always  resentation  or  affirmation  of  the  sound- 
implv  such  a  warranty  when  the  facts  ness  of  the  article,  when  nothing  to  the 
will  justify  it,  but  further  than  this  we  contrary  is  expressly  stated;  and  his- 
do  not  think  the  cases  have  gone.  knowledge  of  the  falsehood  in  this  rep- 

Compare   Biddle  on   Chat.  War.,  ^  resentation  Is  also  to  be  presumed  from 

204;  2  Schouler^s  P.  P.  (2nd  ed.),  §  348;  the  nature  and  duties  of  his  calling  and 

Newmark  on  Sales,  §  348;    Story  on  trade. 

Sales,  (373.  But  cases  may   be  supposed   where 

Perhaps  the  true  rule  on  the  subject  this  presumption  being  repelled  by  con- 

—  as  between  the  English  and  Ameri-  trary  evidence,  the  seller  would  not   be 

can    extremes  —  has   been   reached   in  liable;  as  where  a  different  representa- 

Massachusetts.      There,   in   the    early  tton  is  made,  and  this  is  proved  directly,. 

case  of  Emerson   t*.   Brigham,   it  was  or  is  necessarily  to  be  presumed  from 

said:  Justice  Blackstone,  3   BJ.   Com.  the  nature  of  the  article,  the  state  of  the 

164, 1^,  has  classed  the  cases  of  deceit  market  or  other  circumstances.  Indeed^ 

and  breaches  of  express  warranties  in  ihere  is  nothing  to  be  inferred  in   a 

contracts  for  sales,'  under  the  head  of  sale  of  provisiotfs  which  may  not  be  in- 

implied  contracts.     He  says  it  is  con-  ferred  to  a  lihe  purpose  in  other  cases^ 

stantly  understood  that  the  seller   un-  where  the  callinfr  or  profession  of  the 

dertakes  that  the  commodity  he  sells  seller^  the  soundness  of  the  price,  and 

is  his  own;  and  in  contracts  for  provi-  the  nature  of  the  article  sold  have  been 

sions,  it  is  always  implied  that  they  are  made  the  grounds  of  decision.     Emer- 

wholesome;  and  in  a  sale  with  a  "war-  son  v.  Brigham,   10  Mass.    197;  s.  c,  6 

ranty,  the  law  annexes  a  tacit  contract  Am.  Dec.  109. 

that,  if  the  article  be  not  as  warranted.  This  statement   of  the   true  doctrine 

compensation   shall    be   made    to    the  by  Skwall,  J.,   in   Emerson   v,  Brijj- 
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of  domestic  animals  for  consumption  by  them  ;  but  its  application 
is  doubted  when  the  vendor  is  ignorant  of  the  unfitness  and  free 

from  fault.^     The  great  weight  of  authority  is  that  there  is  no 

• 

ham,  has  the   high  sanction  of  Chief  And  the  same   principles  appear  in 

Justice   Shaw,  in  a  later  case,  thus:  two  jet  more  recent  decisions  in  the 

*'It  is  supposed  that  a  different  rule  ap-  sameState.     Howard  v.  Emerson,  no 

plies  to  the  case  of  all  provisions  from  Mass.   320;    s.  c,    14   Am.   Rep.  608; 

that   applicable   to  other  merchandise.  Giroux  v.  Stedman,  145  Mass.  439. 

This  matter  is  well  explained  by  Mr.  1.  Thus,  where  white   lead  had  been 

Justice  Sewall,  in  Emerson  v\  Brig-  spilled  on  hay  and  the  owner  of  thehajr 

ham,  10  Mass.  197.    In  a  case  of  provi-  sold    it  without   warning  to  one  who 

sions   it  will  be  readily  presumed  that  purchased  it  to  feed  to  his  cow,  it  was  >le/e/ 

the  vendor  intended  to  represent  them  as  that  the  vendor  was  liable  in  damages 

sound  and  wholesome,  because  the  very  for  the   poisoning  of  the  cow   by  the 

offer  of  articles  of  food  for  sale  implies  white   lead   on  the   hay,  and  this  not- 

this,  and  it  may  readily  be  presumed  withstanding  the  fact  that  the  vendor, 

that    a    common     vendor    of    articles  before  selling  the  hay,  had  tried  to  free 

of  food,   from  the   nature  of  his  call-  it  from  the  white  lead  and  believed  he 

ing,  knows  whether  they  are  unwhole-  had  succeeded.     •* 

«ome  and   unsound  or  not.     From  the  In    the    case   at    bar,   the     plaintiflf 

fact  of  their  being  b&d,  therefore,  a  false  bought  the  hay  in  small  quantities,  and 

And    fraudulent     representation     may  the   defendant  must  be  considered  as 

readily  be  presumed."  Winsor  xk  Lorn-  knowing  generally  the  kind   Qi  use  to 

bard,  18  Pick.  (Mass.)  61.  which  it  was  to  be  applied.    The  act  of 

So  in  a  much  later  case  than  either  sale     under     such    circlimstances  was 

of  the  foregoing,  the   true  principle  is  equivalent  to  an  express  assurance  that 

thus  stated:  **It  may  perhaps  be  more  the  hay  was  suitable  for  such  use.     If 

accurate  to  say,  that,  independently  of  he   knew   that   the   hay   had  a   defect 

any  express  and  formal  stipulation,  the  about  it,  or  had  met  with  an  accident 

relation  of  the  buyer  to  the  seller  may  that  rendered  it  not  only  unsuitable  for 

be  of  such  a  character  as  to  impose  a  that  use,  but  dangerous  or  poisonous, 

duty  upon  the  seller,  differing  very  little  it  would  plainly  be  a  violation  of  good 

from   a  warranty.    The  circumstances  faith,  and  an  illegal  act,  to  sell  it  to  the 

attending  the  sale  may  be  equivalent  to  plaintiff  without  disclosing  its  condi- 

a  distinct  affirmation  on  his  part  as  to  tion.     Silence  in  such  a  case  would  be 

the  quality  of  the  thing  sold.  A  grocer,  deceit.     Langridge  v.  Levy,  2  M.  &  W. 

for  instance,  who  sells  at  retail  may  be  519;  Thomas  v,  Winchester,  6   N.  Y. 

presumed  to  have  some  general  notion  397*,  McDonald   v.  Snelling,  14   Allen 

of  the  uses   which   his  customers  will  (Mass.)  290, 295,  and  cases  cited;  French 

probably  make  of  the  articles  which  they  t'.  Vinixig,  102  Mass.  132,    133;  s.  c,  3 

buy  of  him.     If  they  purchase  flour  or  Am.  Rep.  440. 

sugar  or  other  articles  of  daily  domes-  On  the  other  ha^id,  in  Lukens  n. 
tic  use  for  their  families,  or  grain  or  Freiund,  27  Kan.  664,  a  farmer  bought  oC 
meal  f6r  their  cattle,  the  act  of  selling  a  miller  a  sack  of  bran  for  his  cows.  Be- 
to  them  under  such  circumstances  is  fdi'e  it  was  removed  from  the  mill  -two 
equivalent  to  an  aflirmation  that  the  copper  clasps  accidentally  fell  into  it, 
things  sold  are  at  least  wholesome,  and  without  negligence  on  the*  miller's  part, 
reasonably  fit  for  use;  and  proof  that/he  and  one  of  the  cows  swallowed  them 
knew,  at  the  time  of  the  sale,  that  thcv  and  was  killed  thereby.  The  braft  was 
were  not  wholesome  an<f  reasonably  fit  part  of  a  quantity  on  hand  open  to  in- 
fer use.  would  be  enough  to  sustain  an  spection.  There  was  no  express  war- 
action  against  him  for  deceit,  if  he  had  ranty.  Held^  that  the  buyer  had  no 
not  disclosed  the  true  state  of  facts.  The  remedy  against  the  miller.  This  deci- 
buyer  has  a  right  to  suppose  that  the  sion  recognized  the  principle  that,  on 
thing  which  he  buys,  under  such  cir-  grounds  of  public  policy  for  the  pro- 
cumstances,  is  what  it  appears  fo  be,  tection  of  Human  health  and  .life,  there 
and  such  purchases  are  usually  made  may  be  an  implied  warranty  in  the  sale 
with  a  reliance  upon  the  supposed  skill  of  provisions  for  immediate  domestic 
or  actual  knowledge  of  the  vendor."  use,  but  refused  to  extend  the  rule  to 
French  v.  Vining,  102  Mass.  132,*! 36;  food  sold  for  consumption  by  domestic 
€.  c,  3  Am.  Rep.  440.                •  animals.     Lukens  x\  Freiund,   27  Kan. 
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implied  warranty  of  fitness,  soundness  or  wholesomeness  arising 
simply  from  the  sale  of  food,  or  provisions,  as  mere  merchandise^ 
to  a  dealer  or  middleman  who  buys  to  sell  again.*  And  such 
seems  to  be  the  rule  even  in  sales  for  immediate  domestic  use 
where  the  vendor  is  not  a  dealer  and  .does  not  expose  the  food  or 
provisions  for  sale  generally.*  But  these  two  latter  statements 
are  subject  to  the  limitation  that  exactly  such  warranties  of 
quality  or  fitness  will  be  implied  in  such  cases  as  would  arise  in 
the  sale  of  other  merchandise  or  chattels.^  Indeed  the  principle 
of  this  limitation  seems  likely  to  be  recognized  as  the  only  true 
rule  even  in  the  sale  of  provisions  by  a  dealer  for  immediate 
domestic  use  ;  except  that  the  courts  will  scrutinize  the  conduct  of 
the  vendor  more  closely  in  such  cases  than  in  sales  of  ordinary 
merchandise ;  be  more  loth  to  apply  the  maxim  caveat  emptor, 
and  more  willing  to  charge  the  vendor  with  notice  of  defects  and 
constructive,  if  not  actual,  fraud.  This  they  may  well  do  upon 
the  highest  principles  of  public  policy.*     Damages  may  of  course 

664;  s.  c,  41   Am.  Rep.  429.     But  see  Neitze.  21   Minn.  70;  Jones  v.  Murray, 

Coolcy  on  Torts  (2nd   ed.),  •480,  481,  x    T.    B.    Mon.    (Kv.)   83;    Roccht    v. 

and  note  to  Hunter  r.  State,   73   Am.  Schwabachcr,  33  La.' Ann.  1364;  Wright 

Dec.  165,  168.     -  V.   Hart,  17   Wind.  (N.  Y.)  267;  8.  c, 

1.  Thus,  where  a  live  cow  was  sold  by  affirmed,  18  Wend.  (N.  Y.)  449. 

a  farmer  to  a  butcher,  it  was  held  that  9.   Giroux     r.    Stedman,    14^    Mass. 

there  was  no  implied  warranty  of  her  439.'     But    see    Hoover   i*.    Peters,    iS 

soundness    or    fitness    for    food,  even  Mich.  51. 

though  the  farmer  knew  she  was  bought  8.  Thus,  on  a  sale  of  hogs,  known  by  the 

for  the  purpose  of  being  slaughtered  seller  to  be  intended  for  the  market',  and 

immediately  and  sold  for  beef.     Howard  with  no  opportunity  for  inspection  by 

i\   Emerson,  no   Mass.   320;  s.   c,   14  the  vendee,  there  is  an  implied  warranty 

Am.  Rep.  608.  of  Btness.     Best  r.  Flint,  58  Vt.  543;  s. 

So  when  a  farmer  kills  and  sells  hogs  c,  56  Am.  Rep.  570.  But  compare  Rvan 

to  be  used  as  food  there  is  no  implied  v.  Ulmer,  108  Pa.  St.  332;  s.  c,  56  Am. 

warranty  of  their  fitness   and   whole-  Rep.  210. 

someness  unless  there  is  fraud  or  deceit.  And    see    in    support    of   the    text, 

Giroux  V.  Stedman,  145  Mass.  439.  Emerson  i'.  Brigham,  10  Mass.  197;  s. 

And  the  same  is  true  of  a  sale  made  c,  6  Am.  Dec.  100;  Winsor  7*.    Lom- 

by  a  cattle  drover  to  a  butcher.  *  Gold-  bard,    18   Pick.    (Mass.)  61;   Moses    t». 

rich  V.  Ryan,  3  E.  D.  Smith  (N.   Y.)  Mead,  i  Den.  (N.  Y.)  378;  s.  c,  43  Am. 

324.            '  Dec.  676;   Humphreys   v.   Comline,  8 

Where  a  commission  merchant  sold  Blackf.  (Ind.)  516;  Bigge  v.  Parkinson, 

spoiled  and  unmerchantable  veal  to»a  7  H.&  N.  955;  Beer  r.  Walker,  46  L.  J., 

retail  dealer  it  was /!<?/</ that  there  was  C.   P.  677;  Burch  v.  Spencer,  15   Hun 

no    implied    warranty    against     lajent  (N.  Y.)  504;  Cooley  on  Torts  (2nd  ed.) 

defects  that  made   the   veal   unfit    for  ♦480;  2   Schouler's   P.  P.  (2nd  ed.),  ^ 

food, -the  buyer  having  had  a  chance  to  348;  ante^  section  i,  5,  13,  28. 

inspect  before  buying.      Rinschler    z*.  4.  As  we  ha%eseen,&uchistheEnglisii 

Jcl life,  9  Daly  (N.  Y.)  460.  rule,  ttnte^   section  37;    Benj.  on   Sales 

When  provisions  are  bought   to   be  (Bennett's   ed.  1888),  ^672;Bumby  r. 

sold  again  there  is  no  implied  warranty  Bollett,    16   M.  &    W.  644;  Biddle   on 

ofsoundness  or  wholesomeness.     Moses  Chat.  War.,  §  1S7. 

T».  Mead,  I   Den.  (N.  Y.)   378;  s.  c,  43  And  the  late  American  text  writers 

Am.  Dec.  676;  Hyland  v.  ^hermao,  2  t-egaod  the  doctrine  of  the  text  as  the 

E.  D.  Smith  (N.  Y.)  234.  real  rule  in  the  United  States.     Biddle 

And  sec  generally,  in  support  of  the  on  Chat.  War.,  ^  204;  2  Schouler's  P.  P. 

rule  in  the  text,  Wmdsor  v.  Lombard,  (2nd  ed.),  ^  348;  Bennett's  note  to  Benj. 

18    Pick.   (Mass.)   61;    Humphreys    v.  on  Kales  (ed.  1888),  p.  630. 

Comline,  8  Blackf.  (Ind.)  516;  Ryder  v,  Theroigre  but  two  cases  that  directly 
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be  recovered  for  injuries  resulting  from  the  use  of  unwholesome 

provisions  sold  or  furnished  by  a  dealer,  or  by  any  other  person 
with  knowledge  of  their  character,*  and  in  such  cases  knowledge 
on  the  part  of  the  dealer  is  often  presumed  by  the  law  *     There 

hold  that  a  warranty  of  wholesomeness  And   see  Goad   v.  Johnson,  6   Heisk^ 

is  implied  in  all  sales  of  provisions  for  (Tenn.)  340. 

food.     Hoover  v.  Peters,  18  Mich.  51;  Upon   what    ground   is    an   implied 

McNaughton  v.  Joy,  1  W.  N.  C.  (Pa.)  warranty  rested  in  the  case  of  a  sale  of 

470.    And   the   latter  of   these  two  is  provisions,  which  does  not  exist  in  the 

entitled  to  but  little  weight,  being  froni  case  of  a  sale  of  other  articles?      Obvi- 

an  inferior  court.     On  the  other  hand,  ously    it   is    not    upon    any    propertjr 

the  rule  stated  in  the  text,  by  which  the  grounds,  or  because  thereby  the  estate 

usual  doctrines  of  implied  warranties  of  either  party  is  affected;  but  for  rca- 

are  strictly  applied  in  cases  of  the  sales  sons  of  public  policy,  for  the  preserva- 

of  provisions,  seems  in  full  accord  with  tion  of  life  and  health,  the  law  deems 

the  best  cases.  it  wise   that   he   who  engages    in    the 

It  is  said  that  in  the  sale  of  provisions  business  of  selling  provisions  for  domes- 

for  domestic  use  a  warranty  is  implied  tic   use  should   himself  examine    and 

that  they  are  sound  and  wholesome,  on  know  their  fitness  for  such  use,  and  be 

the  ground    tliat    such   a   warranty  is  liable  for  a   lack   of  such  knowledge, 

necessary  for  the  preservation  of  health  One  may  not  place  poison  where  it  is 

and  life.     But  it  has  been  denied  that  likely  to'  be  taken  by  one  ignorant  of 

anything  can  be  inferred  from  the  sale  its  qualities.  Regard  for  human  life  com- 

of  provisions,  which  may  not  be  inferred  pels  this.     No  more  may  he  sell  foo4 

to  a    like    pdrpose    in    other    cases,  unfit  to  be  eaten  to  a  man   who  he 

Wright   XK   Hart,    18   Wend.    (N.    Y.)  knows  is  buying  it  to  eat.     The  same 

464;  Senator  Tracy's  opinion;  Emerson  reason  controls,  to  wit,  regard  for  life 

V.  Brigham,  10  Mass.  197;  Winsor  v.  and  health.     But  this,  it  will  be  remem- 

Lombard,  18  Pick.  (Mass.)  57.    In  the  bered.  is  an  exception  to  the  general 

last   two  cases   the  warranty  was  put  rule  of  the  common  law,  and  the  ex- 

upon  the  ground  of  the  deceit;  and  it  is  ception  should  not  be  extended  beyond 

said  the  only  difference  is,  that  in  the  the  reach  of  the  reasons  upon  which  it 

case  of  provisions   the  fraud  is  more  •  is  based. 

obvious,  as  when  a  butcher  sells  stale  If  the  preservation  of  human  life  and 
and  unwholesome  meat  to  his  customers  health  be,  as  we  think  it  is,  the  founda- 
as  fresh  and  sound,  the  artifice  is  proved  tion  of  this  exception,  then  it  should  not 
by  the  fact  itself,  as  his  knowledge  of  be  extended  to  cases  in  which   human 
the  falsehood  is  to  be  presumed  from  life    and    health  are   in    no  wise  en* 
the  nature  and  duties  of  his  trade  or  dangered.     Lukens  v.  Freiund,  27  Kan. 
•calling.       Humphreys    t>.    Comline,   8  664;  s.  c,  41  Am.  Rep.  429,  432.     And 
Blackf.  (Ind.)  516,  521.  see  Story  on  Sales  (Perkins' ed.),  ^  375; 
So  the  law  readily  raises  a  presump-  Cooley  on  Torts  (2nd  ed.),  561.      It  ia 
tion  where   food   has  been   sold   by  a  also  submitted  that  the  numerous  cases 
•<lealer  that  he  knew   whether  it  was  cited    by    the    learned    editor    of  the 
sound  and  wholesome  and  warranted  it  American    Decisions     to     Hunter     v. 
to  be  sound.  State,  73  Am.  Dec.  165,  scarcely  sup- 
If  it  is   bad  a  false  and  fraudulent  port  the  rules  on  this  subject  as  stated 
representation  may  be  presumed  from  in  that  note,  but  on  the  contrary,  when 
the  fact  that  it  was  exposed  for  sale,  examined,   they  will  be  found   in  line 
Winsor  v.  Lombard,  18  Pick.   (Mass.)  with  the  text.     See  also,  in  support  of 
-6x;  Emerson  v.  Brigham,  10  Mass.  197;  the  text,  the  numerous  cases  quoted  and 
-s.  c,  6  Am.  Dec.  X09,  cited  supra^  on   this  general   subject- 
Indeed,  there  is   nothing  to   be   in- .  matter. 
ferrcd    in   a  sale  of  provisions,  which  1.  French  v.  Vining,  102  Mass.  132; 
may  not  be  inferred  to  a  like  purpose  s.  c.,'3  Am.  Rep.  440;  Emerson  v.  Brig- 
in  other  cases,  where  the  calling  or  pro-  ham,  10  Mass.   197;  s.  c,  6  Am.   Dec. 
fession  of  the  seller,  the  soundness  of  109;  Van  Bracklin  v.  Fonda,  12  Johns: 
the  price  and  the  nature  of  the  article  (N.  Y.)  468;   s.  c,  7   Am.   Dec.  ^39; 
sold  have  been  made  the  grounds  of  Moses  v.  Mead,  i  Den.  (N.  ,Y.)  37a;  s. 
•decision.      Emerson    v,    Brigham,    10  c,  43  Am.  Dec.  676. 
Mass.  197;  8.  c,  6  Am.  Dec.  109,  ri2.  2.  See  Cooley  on  Torts   (2nd  cd.), 
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is  also,  in  many  States,  and  under  various  statutes  and  decisions, 
a  criminal  liability  for  exposing  to  sale,  or  selling  unsound  and 
unwhojesome  provisions,  but  the  discussion  of  this  subject  comes 
more  properly  in  the  domain  of  the  criminal  law.^  So  there  is  a 
civil  liability  for*the  violation  of  statutory  provisions  by  the  sale 
of  unsound  or  unwholesome  food  and  provisions,  but  while  such 
cases  have  been  frequently  treated  and  rested  upon  the  principle 
of  implied  warranties,  they  are,  in  fact,  scarcely  analogous  * 

38.  Drugs — ^Implied  Warranty  in  Sale  oC — In  the  sale  of  drugs, 
medicines  or  chemicals  by  a  druggist  the  rule  caveat  emptor  has 
no  application  if  the  purchaser  is  not  an  expert  and  buys  in 
reliance  upon  the  knowledge  and  skill  of  the  druggist.  In  such 
case  there  is  an  implied  warranty  that  the  thing  sold  is  what  it 
purports  to  be,  fit  for  the  uses  to  which  it  is  usually  put  or  for 
which  the  druggist  has  recommended  it,  and  not  a  different  or  more 
dangerous  drug  than  the  one  called  for  by  the  purchaser.  For  a 
breach  of  any  or  all  of  these  implied  warranties  a  druggist  is  (iable 
in  damages ;  and  if  he  sells  as  a  harmless  drug  a  dangerous  and 
poisonous  one,  he  is  liable  for  any  injuries  that  follow,  even 
though  such  sale  was  to  a  dealer  who  sold  again  to  the  person 
injured,  relying,  in  making  such  sale,  on  the  knowledge,  skill  and 
representations  of  the  original  seller.^ 

561-564,  and  cases  cited.  Also  gener-  ness.  The  general  customer  is  not  sup- 
ally  the  cases  referi^d  to  and  quoted  posed  to  be  skilled  in  the  matter,  and  as 
sufra^  on  this  general  subject.  represented  in  this  case,  does  not  know 

1.  See    cases    collected    in    note    to  one  drug  from  another;  but  in  the  pur* 

State  r.  Hunter,   73    Am.    Dec.    172-  chase  of  druss,  the  customer  must  reljr 

175.  upon  the  druggist  to  furnish  the  article 

S.  Bumby  v.  Bollett,   16    M.  &   W.  called  for;  and  in  this  particular  busi- 

644;  Goad  V*  Johnson,  6  Heisk.  (Tenn.)  ness,  the  customer  who  has  not  the  ex- 

346;  Hunter  v.  State,  i    Head  (Tenn.)  perience  and  learning  necessary   to  a 

ifto;  6.  c,  73  Am.  Dec.  164,  and  notes  proper  vending  of  drugs  would  not  be 

171.  172.  held  to  the  rule  that  he   must  examine 

3.  It  is  claimed  that  in  the  sale  of  for  himself.  It  would  be  but  idle  mock- 
chattels,  where  the  purchaser  has  an  ery  for  the  customer  to  make  the  ex- 
opportunitj  to  examine  before  the  pur-  amination,  when  it  would  avail  him 
chase  is  made,  the  common  law  rule  of  nothing. 

caveat  emptor  applies   without  excep-  On  the  contrary,  tlie  business  is  such 

tion.     As   a  general   rule,  the  doctrine  that   in   the   very  nature  of  things  the 

does  apply  in  the  purchase  of  chattels  druggist  must  be  held  to  warrant  that 

when   an  opportunity  for  examination  he  will  deliver  the  drug  called   for  and 

by  the  purchaser  is  shown.    But  where,  purchased    by    the    customer.      If    as 

from   the  nature  of  the  article,  or  the  claimed,  the  appellee  delivered  to  ap- 

peculiar  character  of  the   business  in  pellant  some  harmless  or  useless  drug 

which  the  thing  is  being  sold,  it  is  shown  instead  of  the  parts  green  asked  for  by 

that  an  examination  would   not  avail  appellant,  he  would   be  held  liable  for 

the  purchaser  anything,  it  might  con- ,  the  damages  resulting  from  the  act  as  a 

nititute  an  exception  to  the  general  rule,  natural    or    legal  consequence.    Jones 

dependent    upon  the  circumstances  of  v,  George,  56  Tex.  149;  s.  c,  42  Am. 

each  particular  case.  Rep.  689. 

The  appellee    was    engaged    in  the  **A   druggist  being    applied    to,  for 

business  of  a  druggist,  holding  himself  'paris  green,^  knowing  that  it  is  required 

out  to  the^public  as  one  having  the  pe-  for  kilung  cotton  worms,  and  delivering 

cuHar  learning  and  skill  necessary  to  a  an   inferior  article   as  'pans  green,^  al- 

safe  and  proper  conducting  of  the  bubi-  though  in  good  faith  and  without  ex- 

159 


V 


Identity  of  Qn^ty,  IMPLIED    WARRANTY,  Kind  or  I^NKies. 

39.  Identity  of  Quality,  Kind  or  Species. — The  distinction  between 
an  implied  ^warranty  and  a  condition  precedent  of  kind  or 
species  has  already  been  treated.^  But  in  many  cases,  where 
a  condition  precedent  has  not  been  complied  with,  the  vendee,  by 
receiving  and  accepting  a  substantial  part  of  that  which  was  to  be 
performed  in  his  favor,  changes  the  condition  precedent  into  an 
implied  warranty  of  kind  or  quality,  for  a  breach  of  which  he  may 
maintain  an  action  *  But  a  condition  precedent  as  to  kind  or 
species  cannot  thus  be  changed  into  an  implied  warranty  that  the 
thing. delivered  and  received  shall  be  of  any  certain  quality  of  such 
kindi>r  species.*  Yet  the  buyer  may  reject  goods  not  of  the 
quaJQ^  specified,  as  failing  to  comply  with  a  condition  precedent, 
or  may  maintain  his  action  for  a  breach  of  an  implied  warranty, 
if  after  delivery  they  prove  not  to  be  of  the  quality  bargained 
for.* 

press  warranty,  is  liable  in  damages  for  their  character  as  conditions,  and  be- 

the  failure  of  the  crop  caused  thereby,  come   warranties,    for    the    breach   of 

and   the    measure  of   damages    is  the  which  an  action  will  lie  to  recover  dam- 

value  of  the  crop  just  before  its  destruc-  ages.    The  rule  of  law  is  thus  stated  by 

tion,  with  the  cost  of  the  compound  Williams,  J.,  in  Behn  f .  Bumess,   as 

and  its   preparation    and    application,  established  on  principle  and  sustained 

and  interest  on   the  moneys  thus  ex-  by  authority,  3  B.  &  S.  755.     Wolcott 

pended/*     J?"^*    ^*    George    (second  v.  Mount,  36  N.J.  L.  262;  s.  c,  13  Am. 

appeal),  61  Tex.  345;  s.  c,  48  Am.  Rep.  Rep.  438,  441. 

200.  8.  Where  goods  of  the  specified  kind  are 

And  in  a  famous  New  York  case  a  delivered,  a  defect  in  the  quality  of  such 

manufacturing  druggist  was  A«/(/ liable,  goods  will  not   release   the  vendee.     2 

on  the  ground   of  negligence,  for  the  Schouler's  P.P.  (2nded.),  4  351;  Rvan 

poisoning  of  the  plaintiff  by  labelling  v,  Ulmer,  108  Pa.  St.  332;  s.  c,  56  Am. 

and   selling  as  extract  of  dandelion  a  Rep.   210;    Whitaker  x\   Eastwick,  75 

jar  of  extract  of   belladonna.     In  this  Pa.  St.  229;  Jennings  r.  Gratz,  3  Rawle 

case  the  manufacturing  druggist  sold  to  (Pa.)  168;  s.  c,  2"^  Am.  Dec.  iii;  Wie- 

a  jobber,  who  in   turn  sold  to  a  retail  ler  r.  Schilizzi,  17  C.  B.  619;  Gossler-r-. 

druggist,  of  whom  the  plaintiff  bought.  Eagle  Sugar  Refinery,   103  Mass.  331, 

Thomas  v.  Winchester,  6  N.  Y.  397;  s.  334;    Swett   x\   Shumway,    102    Mass. 

*c.,  57  Am.  Dec.  455.  365;  s.  c,  3  Am.  Rep.   471;  Dounce  -v, 

1.  See  Conditions  Precedent  IDow,  64  N.  Y.  411;  Whitman  v. 
Not  Implied  Warranties,  ante^  Freeze,  23  Mc.  212;  Tilton  Safe  Co.  v. 
section  7  of  text.  Tisdale,  48  Vt.  83;  Hyatt  v.  Boyle,  5 

2.  Benj.  on  Sales  (Bennett's  ed.  1888),  Gill  &  J.  (Md.)  no;  s.  c,  25  Am.  Dec. 
^  564,  citing  Ellen  v.  Topp,  6  Ex.  424;  276;  Gunther  v.  Atwell,  19  Md.  157. 
Behn  T'.  Burness,  3  B.  &  S.  751;  32  L.  4.  Substantially  the  description  is 
J,,  Q^  B.  204;  Jud.  Act.  1875;  0»'d'  i9i  warranted.  It  will  comport  with  sound 
r.  3(Eng.).  And  see  Mr.  Bennett's  note  legal  principles  to  treat  such  engage- 
to  Benjamin,  pp.  551,  619.  ments  as  conditions  in  order  to   afford 

But  in  a  number  of  instances  it  has  the  purchaser  a  more  enlarged  remedy 
been  ^^/^/that  statements  descriptive  of  by  rescission  than  he  would  have  on  a 
the  subject-matter,  if  intended  as  a  sub-  simple  warranty,  but  when  his  situation 
stantive  part  of  the  contract,  will  be  has  been  changed,  and  the  remedy  by 
regarded  in  the  first  instance  as  con-  repudiation  has  become  impossible,  no 
ditions,  on  the  failure  of  which  the  reason  supported  by  principle  can  be 
other  party  may  repudiate  in  ioio,  by  a  adduced  why  he  should  not  have  upon 
refusal  to  accept,  or  a  return  of  the  ar-  his  contract  such  redress  as  is  practi- 
ticle,  if  that  be  practicable,  or  if  part  of*,  cable  under  the  circumstances.  In  that 
the  consideration  has  been  received,  situation  of  affairs  the  only  available 
and  rescission,  therefore,  has  becomtim-  means  of  redress  is  by  an  action  for 
possible,   such  representations  change  .  damages.     Whether  the  action  shall  be 
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In  regard  to  quantity,  there  is  an  implied  warranty  that  it  shall 
be  as  great  or  the  same  in  amount  as  represented  by  the  vendor.* 
But  a  mere  expression  of  opinion  as  to  quantity  is  not  to  be  con- 
technically  considered  an  action  on  a  refuse  to  accept,  on  the  ground  that  the 
warranty  or  an  action  for  the  non*per-  failure  to  deliver  the  quantity  specified 
formance  of  a  contract  is  entirely  im>  is  a  breach  of  a  condition  precedent, 
material.  .  The  purchaser  2  Schouler's  P.  P.  (md  ed.),  ^§  380, 
may  contract  for  a  specific  article  388;  Benj.  on  Sales  (Bennett's  ed.  1888), 
as    well    as    for  a    particular  quality,  ^§  6S9, 690. 

and  if  the  seller  makes  such  a  contract.  The  contract  of  the  defendants  was, 

he  is  bound  by  it.      The  state  of  the  in  substance,  that  they  would  purchase 

case  presented  shows  that  the  plaintiff  a  cargo  .of  375  tons  of  Scrantoi)  and 

inquired  for  seed  of 'a  designated  kind,  Wilkesbarre  coal,  at  the  prices  iltuned 

and  informed  the  defendants   that   he  by  the  plaintifT,  to  be  shipped  on  board 

wanted  it  to  raise  a  crop  for  the  New  a  vessel  ready  to  be  loaded  at  once.     It 

York  market.     The  defendant  showed  is  obvious   that   both   the  quanlity  of 

him  the  seed,  and  told  him  it  was  the  kind  coal  and  iAe  time  of  delivery  were  es- 

he  inquired  for,  and  sold  it  to  him  as  sential  elements  of  the  contract.     Rom*' 

such.     Inspection  and  examination  of  mel  v.  Wingate,  103  Mass.  330.     Com- 

the  seed  were  of  no  service  to  the  plain-  fare  Norrington  v.  Wrijrht,  115  U.  S. 

tiff.     The  facts   and  circumstances  at-  18S8;  Filley  v.  Pope,  115  U.  S.  213. 

tending  the  transaction  were  before  the  Where  /en  hogsheads  of  claret  were 

court  below,  and  from  the  evidence  it  ordered  and  fifteen   were  delivered,  it 

decided  that  the  proof  was  sufficient  to  was  held  that  the  vendee  was  justifiable 

establish  a  contract  of  warranty.    The  in  refusing  to  receive  any  of  the  hoj»s- 

evidence  tended  to  support  that  con-  heads.    Cunliffe  v.  Harrison,  6  Exch. 

elusion,  and  this  court  cannot,  on  cer^  903. 

iiorariy  review  the  finding  of  the  court  And  the  rule  was  carried  still  fur- 
below, on  a  question  of  fact,  where  ther  in  Levy  v.  Green,  where  it  was 
there  is  evidence  from  which  the  con-  held  that  the  vendee  was  not  obliged  to 
elusion  arrived  at  may  be  lawfully  in-  accept  the  exact  quantity  of  the  kind 
ferred.  Wolcott  v.  Mount,  36  N.J.  L.  of  goods  ordered  when  a  lot  of  other 
262;  s.  c,  13  Am.  Rep.  43S,  442,  443.  goods,  not  ordered,  were  shipped  with 
And  see  Pope  v.  Allis,  115  U.  S.  363;  them,  and  the  duty  of  assorting  and 
Norrington  v.  Wright,  115  U.  S.  188;  selecting  would  have  fallen  on  the  ven- 
Filley  r.  Pope,  115  U.  S.  213;  White  dee.  Levy  v.  Green,  8  E.  &  B.  ^75;  i 
T».  Miller,  71  N.  Y.  118;  s.  c,  27  Am.  E.&E.9^;  27  L.J.,  Q^B.  111;  2SL.J., 
Rep.  13;  Hawkins  v.  Pemberton,  51  N.  Q^B.  319.  See  also  Nicholson  i'.  Brad- 
Y.  198;  6.  c,  10  Am.   Rep.   595;  Van  field   Union,  L.  R.,  1  Q^  B.,  620:  35  L. 


Wyck_i'.  Allen,  69  N.  Y.  61;  s.  c,  25    J.,  Q^B.  176;  Tarling  v.  O'Riorden,  2  • 

Ir.  L.  R.  82;  Dixon  r.  Fletcher,  3  M 
Mo.  App.  51;  Whitakerr.  McCormick,     W.  146;  Hart  v.  Mills,  15  M.  &  W.  85; 


Am.  Rep.  136;  Catchings  r.  Hacke,  15     Ir.  L.  R.  82;  Dixon  r.  Fletcher,  3  M.  & 


6  Mo.  App.  114;  Richmond  etc.  Co.  v.  Renta  v.  Sala,  4C.  P.  D.  239;  Chand- 

Farquar,  8  Blackf.  (Ind.)  89;  Hyatt  v.  ler  v,    DeGraff,  27  Minn.  208;  Cron- 

Boyle,  5  Gill  &J.  (Md.)  110;  s.  c,  25  inger  r.  Crocker,  62   N.  Y.    151.     But 

Am.  Dec.  276;  Borrekins  v.  Bevan,  3  compare   Iron  Cliffs   Co.  r.  Buhl,  42 

Rawle  (Pa.)  23;  s.  c,  23  Am.  Dec.  85;  Mich.  86. 

Jennings  r.  Gratz,  3  Rawle  (Pa.)   160;         In  cases  Involving  the  offer  of  a  less 

s.    c,   23    Am.   Dec.    iii;  Adams    v,  quantity  than  that  contracted  for,  the 

Rogers,  9  Watts  (Pa.)  121.  rule  against  the   vendor  is   even   more 

1.  In  the  case  of  the  salc^  of  cattle  to  stringent  than  where  he  offers  a  quan- 

be  paid  for  according  to  weight  as  de-  tity  too  great.      Smith   r.   Lewis,   40 

termined  by  the  vendor's  scales,  it  was  Ind.  08;  Bruce   v.   Pearson,   5  Johns. 

Ar/</ that  the  vendor  was  liable  on   an  (N.  V\)  534;  Rockford  etc.  R.  Co.  v. 

implied  warranty  for  money   paid  for  Lent,  63  111.  288;  Wright  v.  Barnes,  14 

excess  of  weight  shown  by  his  defective  Conn.  ci8;  -Morgan  v.  Gath,  3  H.  &  C. 

scales.    Cliflon  t>.  Sparks,  82  Mo.  115.  748;  Waddington  v.  Oliver,  2  B.  &  P. 

So  when  a  certain  quantity  of  a  thing  N.    R.    61.       Compare     Oxendale    v» 

is  ordered,  and  a  less  or  greater  quan-  Wetherell,  9  B.  &  C.  386;  Marland  v. 

tity  is  offered  in  fulfilment , of  the  con-  Stanwood,   loi   Mass.   470;    Haines  z\ 

tract  by  the  vendor,  the  vendee  may  Tucker,    50    N.   H.     307.      And    see 

loC.  ofL.— II  •       161    • 
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strued  as  an  implied  warranty.^  Nor  is  an  estimate  of  quantity, 
where  "both  parties  have  equal  means  of  knowledge,  and  the  sale 
is,  in  gross,  binding  upon  the  vendor  as  an  implied  warranty  of 
quantit)^* 

40.  Genninenefls — Implied  Warranty  of. — In  certain  cases  there  is 
an  implied  warranty  or  condition  precedent  of  the  genuineness  of 
the  thing  sold ;  and  this  is  especially  true  of  the  sale  of  choses  in 
action.^  Thus,  on  a  sale  of  accounts,  there  is  an  implied  warranty 
that  they  are  genuine  and  owing.*  And  the  vendor  is  liable  for 
the  reasonable  expenses  of  the  vendee  made  in  an  attempt  to  col- 
lect transferred  accounts  which  are  fictitious.*  So  in  the  sale  of 
commercial  paper,  there  is  an  implied  warranty  against  forgery, 
and  that  the  signatures  are  genuine  and  the  signers  competent  to 
make  a  contract.®     But  usually  there  is  no  implied  warranty  of 

2  Schouler's   P.  P.   (2nd  ed.)i   §  394-  were  entitled  to  all  the  credit  due  to 

1.  Switzer  v.  Pinconntng  Mfg.  Co.,  them  in  case  such  signatures  were  real 
59  Mich.  488.  and    genuine.     Both  parties  must  be 

2.  McCrea  z\  Longstreth,  17  Pa.  St.  presumed  to  understand  the  law;  both, 
316.  And  see  McConnell  v.  Murphy,  L.  therefore,  must  have  known  that,  if  the 
K.,  5  P.  C.  203;  Shepard  v.  Ljnch,  26  endorsements  were  genuine,  the  en- 
Kan.  377;  Pembroke  Iron  Co.  v.  Par-  dorsers  would  be,  conditionally  liable 
sons,  5  Gray  (Mass.)  589;  McKay  v,  for  the  payment ;  otherwise  not. 
Evans,  48  Mich.  597;  Brawlev- r.  U.  "The  case  does  not  proceed  on  the 
S.,  96  U.  S.  168;  2  Schouler^s  P.  P.  ground  of  fraud  ;  it  does  not  suggest 
(2nd  ed.),  i  389.  that  the  intestate  had  any  knowledge  of 

3.  Newmark  on  Sales,  §  326;  Benj.  the  forgery,  or  any  purpose  wilfully  to 
on  Sales  (Bennett's  ed.  1888),  §  607-609;  utter  and  pass  a  forged  security.  .  .  . 
also,  Mr.  Bennett*s  note  to  same,  p.  Looking  at  the  case  in  this  point  of 
620;  Biddle  Chat.  War.,  ^^  J3i"i37»  view,  it  seems  to  fall  under  a  general 
150.  rule  of  law,  that  in  every  sale  of  per- 

4.  Gilchrist  r.  Hillard,  53  Vt.  592;  s.  sonal  property  the  vendor  impliedly 
c,  38  Am.  Rep.  706;  Marshall  v,  Mor-  warrants  that  the  article  is  in  fact  what 
gan,  s8  Vt.  60.  it  is  described  and  purports  to  be,  and 

5.  Kingsley  v,  Fitts,  55  Vt.  253.  that  the  vendor  has  a  good  title  or  right 

6.  A  Ixtnk  discounted,  in   the  usual    to  transfer  it.     In  the  present  case,  it 
•  courseof  business,  two  promissory  notes    will  be  perceived  that  the  plaintiffs  not 

at  the  instance  of  one   Sheldon,  both  only  failed  to  obtain  the  responsibility 

notes  purporting  to  have  been  made  by  of    the    endorser— say    Levi  Russell  ; 

one  Senas  Cook,  and  endorsed  by  Levi  they  failed  to  obtain  the  responsibility 

Russell  and  Geo.  Shipman  respectively,  even  of  the  promisor,  whose  signature 

being  the  payees  named  in  thfe  notes,  was  genuine.    The  note  was  payable  to 

The  endorsements  were  forged,  and  an  the  order    of    Russell ;     nobody    else 

action  was  brought  against  the  admin-  could  endorse  or  transfer  it,  or  make  a 

istrators  of  the  vendor,  the  count  be-  legal  title  to  It.     He  did  not  endorse  it, 

ing  on  an   implied  warranty   that  the  and  of  course  he  conveyed  no  title  to 

endorsements  were  genuine.    Shaw,  C.  anybody  to  claim  it  of  the  promisor." 

J.,  delivering  the  opinion  of  the  court.  And  It  was  accordingly  held  that  the 

«aid:  "The  question   here   is,  whether  vendor    had    impliedly  warranted  the 

the  plaintiffs  in  their  declaration  have  genuineness  of  the  endorsements.    Ca- 

set  forth   any   legal    cause  of   action,  hot  Bank  v.  Morton,  4  Gray  (Mass.) 

The  action  proceeds  on  the  ground  of  456. 

contract — of  an     implied    stipulation.  In  Ellis  r.  Wild,  6   Mass.  321,  one 

growing  out  of  the  nature  of  the  trans-  party  contracted  with  the  other  for  a 

action,  that  the  signatures  of  the  names  certain  amount  of  rum.   When  the  rum 

of  the  parties,  borne  on  the  notes,  were  was  delivered  the  vendee  gave,  and  the 

as  they  purported  to  l)e,  their  real  and  vendor  received  in    payment,  certain 

genuine   signatures,  so  that   the  notes  promissory  notes  signed  by  one  Clark 
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and  endorsed  by  one  Withington.    Both  It  is  so  held  in  Rhode  Island.     Aldrich 

vendor  and   vendee  supposed   the  en-  7>.  Jackson,  5  R.  I.  218.     Also  in  Ver- 

dorsement  to  be  genuine,  but  Clark  ab-  mont.     Thrall  t*.   Newell*  xo  Vt.  202. 

sconded  and  the  endorsement  proved  a  But  there  are  two  cases  which  state  a 

forgery  ;  whereupon  the  seller  of  the  distinction   in  respect  to  V^is  implied 

rum  sued  the  buyer,   who  had  given  warranty  that  is  not  recognized  in  the 

him  the  notes  in  payment  for  the  price  other  cases/* 

of  the  rum.    The   buyer  insisted  that  The  court  then  cites  Ellis  v.  Wild,  6 

the  notes  were  payment,  and  this  raised  Mass.  321,  and   Baxter  x\   Duren,  29 

the  question  whether  there  was  an  im-  Me.  434;  s.'c,  50  Am.  Dec.  602,  states 

plied  warranty   that  the  endorsemei\t  the  doctryie    held  in   them,   being  as 

was  not  forgej.     Parsons,  C.  J.,  said:  stated  above,  and  continues:. 

"  The  real  question  in  the  case  is,  *'If  this  is  the  law  of  this  common- 

on   which  of   the  parties,  both  being  wealth,   then  the  plaintiff  cannot  re- 

equally  innocent,  the  loss  of  the  notes  cover;  foe  he  bought  the  notes  for  cash 

shall  fall.     And  it  is  our  opinion  if  it  and  did  not  take  them  in  payment  of  a 

was  the  original  intent  of  the  defend-  debt.     But  it  is  difficult  to  see  any  valid 

ant  to  sell,  and  of  the  plaintiff  to  buy,  reason  for  such  a  distinction.    Whether 

the   notes,  and   to  make    payment  in  the  purchaser  pays  cash  or  discharges  a 

rum,    the    defendant  has  fulnlled    his  debt  in  payment  for  the  forged  paper, 

contract,  and  the  plaintiff  cannot  main-  the  injury  is  the  same  to  him.    There 

tain  this  action.  is  in  both  cases  a  failure  of  considera- 

"  But  if  the  plaintiff  intended  to  sell  tion  growing  out  of  a  mistake  of  facts, 

the  rum  for  money,  and  the  defendant  The  actual  contract  and  the   implied 

intended  to  buy  rum,  and  the  payments  understanding  as  to  the  genuineness  of 

of  the  notes  was    not   a    part  of  the  the  note  is  in  both  cases  the  same, 

original  stipulation,  but  an  accommo-  And    we    think    that    the    authorities 

dation  to  the  defendant,  then  he  has  not  which    hold  the  seller  to  an  implied 

paid   for  the  rum,  and   the  action   is  warranty,  in  such  case,  that  the  note  is 

maintainable.*'    Ellis  v.  Wild,  6   Mass.  genuine,  are   in  conformity    with  the 

321,322.  principles  of  sound  reason  and  justice, 

The  distinction  made  in  Ellis  t^.  Wild,  and  with  the  understanding  of  the  par- 

6  Mass.  321,  between   the  case  when  ties  in  making  such  a  contract."    And 

viewed  as  a  purchase  of  the  notes,  and  it  was  accordingly  held  that  in  the  sale 

when  viewed  as  a  mere  acceptance  of  of  a  note  there  'was  an  implied  war- 

the  notes  in  payment,  has  not  since  met  ranty  of  the  genuineness  of  the  signa- 

with  the  approval   or  the   Massachu-  ture.      Merriam   v.   Wolcott,  3   Allen 

setts  courts,  but,  on  the    contrary,  has  (Mass.)   358;  s.   c,    80   Am.   Dec.  69. 

been  expressly  denied.  And  see   worthington  v.  Cowles,   112 

Thus,  in  Merriam  v.  Wolcott,  3  Allen  Mass.  30;  Hussey  v.  Sibley,  66  Me.  192. 

(Mass.)  258,  it  is  said  :  But  compare    Fisher    t>.   Rieman,    12 

*'The  first  question  presented  by  this  Md.  511. 

case  is,   whether  a  person   who  pur-  Day  %*.  Kinney,  131  Mass.  37,  is  not 

chases  a  note  of  a  broker  for  cash,  and  in  conflict  with  Merriam  v,  Wolcott, 

takes  the  note  by  delivery,  can  recover  just  cited,   although   the   language  of 

back  the  money  paid,  if  the  maker's  Gray,  C.  J.,  when  separated  from  the 

signature  turns  out  to  be  forged.    The  facts,  might  be  so  construed.     In  Day 

text  books  state  the  law  to  be  that  he  v.  Kinney,  the  only  point  decided  was 

can  recover  it  back  on  the  groundT  of  that  where  a  sale  of  commercial  paper 

an  implied  warranty  that  the  note  is  in  was  in  good  faith,  and  the  paper  was 

reality  what  it  purports  to  be.      Bayley  genuine,  no  warranty  of  the   solvency 

on  Bflls,  148;  Chittyon  Bills  (loth  Am.  of  the  maker  would  be  implied, 

ed.),  245.    The  English  cases  are  re-  There  are  several  other  Massachu- 

ferred  to  in  these  treatises.    The  recent  setts  cases  that  support  the  text.    Thus 

case  of  Gumey  v.  Womersley,  4  El.  &  it  is  said  by  way  of  dictum  in  Boston 

BI.  X32,  asserts  the  same  doctrine.     It  etc.  R.  Co.  v.  Richardson,  135  Mass. 

has  been  repeatedly  so  held  in  New  475,  that  "the  seller"  of  a  promissory 

York.     Markle   r.   Hatfield,  2  Johns,  note  "impliedly  warrants  that  the  pre- 

(N,  Y.)  455;   Herrick  v.  Whitney,  15  vious  signatures  are  genuine." 

Johns.  (N.  Y.)  240;  Shaver  v.  Ehle,  16  And  in  another  case  it  is  said:  "Apart 

ohns.  (N.  Y.)  20x;  Murray  r.  Judah,  from  the  form  of  the  action,  the  founda- 

6  Cow.  (N.  Y.)  4S4;   Canal   Bank   i*.  tion  of  the  obligation  of  the  defendant 

Bank  of  Albany,  x  Hill    (N.  Y.)  287.  was  the  warranty,  implied  in  the  sale 
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the  pecuniary  responsibility  or  solvency  of  the  signers.^  And  it 
has  been  held  that,  on  the  transfer  of  a  note  void  against  the 
maker  for  usury,  by  a  holder  without  knowledge  of  the  usury, 
there  is  no  implied  warranty  of  freedom  from  the  taint  of  usury.* 
But  this  doctrine  is  vigorously  denied,  and  upon  principle  is  more 
than  questionable.* 

Where  bank  bills  or  money  is  transferred  by  delivery  there  is 
an  implied  warranty  of  genuineness.*     And  such  is  the  rule  in 


of  negotiable  paper,  that  the  names 
upon  it  are  genuine  and  of  persons  com- 
petent to  contract."  Potts  v.  Chapin, 
133  Mass.  276,  281. 
And  see  also 
Cowles,  112  Mass. 
North  borough   Nat. 


Worthington 
30;  Carpenter 
Bank,    123 


V. 

V, 

Mass. 


Owen,  60  Ala.  475;  Giffert  t'.  West,  37 
Wis.  116;  Barton  v.  Trent,  3  Head 
(Tenn.)  167;  Hurst  v.  Chambers,  12 
Bush  (Ky.)  155;  Snyder  v.  Reno,  38 
Iowa  329;  and  that  the  English  rule 
accords  with  that  stated  above,  see 
Jones  V.  Ryde,  i  Marsh.  157;  5  Taunt. 


70;  Wilder  v,  Cowles,   100  Mass.  487;    488;  Gurney  v.  Womersley,  4  E.  &  B. 


Mason  v.  Massa,  122  Mass.  480;  Cool- 
idge  V,  Brigham,  i  Met.  (Mass.)  547;  s. 
c,  5  Met.  (Mass.)  68;  Weddigen  v. 
Boston  etc.  Co.,  100  Mass.  422. 

In  Lobdell  i'.  Baker,  i  Met.  (Mass.) 
193,  an  early  case,  it  was  held  that  one 
selling  an  endorsed  note  impliedly  war- 
rants that  the  endorser  is  suijurisy  and 
that  the  endorsement  constitutes  a 
valid  contract.  Lobdell  v.  Baker,  i 
Met.  (Mass.)  193;  s.  c,  35  Am.  Dec. 
358.  And  as  we  have  seen  above  this 


133;  24  L.  J.,  Q^B.  46;  2  Daniel's  Neg. 
Inst.  (3rd  ed.),  ^  73irt. 

1.  Dav  V,  Kinney,  131  Mass.  37,  38; 
Bricknafl  v,  "Waterman,  5  R.  I.  43; 
Burgess  v.  Chapin,  5  R.  I.  22^;  Beck- 
with  V.  Farnum,  5  R.  I.  230;  Lyons  t*. 
Miller,  6  Gratt.  (Va.)  427;  s.  c,  52  Am. 
Dec.  129;  Persons  v,  Jones,  12  Ga.  371; 
6.  c,  c8  Am.  Dec.  476. 

2.  Littauer  v.  Goldman,  72  N.  Y. 
506;  6.  c,  28  Am.  Rep.  170.  But  com^ 
pare  s.  c.  in  court  below,  when  con- 


doctrine  is  expressly  approved  in  a  late  trary  was  keld^  9  Hun  (N.  Y.)  232. 

case.     Pitts  v.  Chapin,  133  Mass.  276,  8.  2  Daniel    Neg.   Inst.   (3rd  ed.),  §^ 

281,  282.  733, 73^«;  Persons  v.  Jones,  12  Ga.  371 ; 

The  doctrines  established  in  Massa-  s.  c,  50  Am.  Dec.  476;  Giffert  v.  West, 

chusetts    are  in   harmony   with  those  33  Wis.  618.     See  also  Giffert  f.  West, 

reached  in  most  if  not  all  of  the  other  37   Wis.   115;  Hurd   v.   Hall,  12    Wis, 

States,  and  in  England.    Thus  in  Indi-  112;  Costigan    v,    Hawkins,    2X    Wis. 

ana   it  is  held  that  "the  person  who  552;    Lawton  v,   Howe,  14  Wis.  241; 

sells    promissory     notes,    whether  by  Delaware  Bank  v  Jervis,  20  N.  Y.  228; 

endorsement  or  delivery   without   en-  Webb  v,  Odell.  49  N.  Y.  583;  Challis 

dorsement,  warrants  them  to  be  genu-  v,  McCrum,  22  Kan.  157;    Young  v, 

ine  and  not  forgeries.*'      Bell  v.  Caffer-  Cole,  3  Bing.  N.  C.  724. 

ty,  21  Ind.  411.  4.   It  must  be  presumed  that  he  who 

It  appears  to  be  very  well  settled  that  passes  a  bill   as  money,  passes  it  as 

the  vendor  of  a  bill  or  note,  without  en-  genuine,   and    the  law  implies  an  as' 

dorsement,  is  responsible  for  the  genu-  sumpsit  or  warranty  that  it  is  so.     And 


ineness  of  the  paper.  Thompson  v. 
McCuUough,  31  Mo.  224;  8.  c,  77  Am. 
Dec.  644;  Lyons  v.  Miller,  6  Gratt. 
(Va.)  427;  s.  c,  ^2  Am.  Dec.  129; 
Flynn  v,  Allen,  57  ra.  St.  482;  Swanzy 
V.  Parker,  50  Pa.  St.  441;  McCav  v. 
Barber,  37  Ga.  423;  Aldrich  v.  Jackson 
5  R.  I.  218;  Bell  V.  Dagg,  60 
N.  Y.  530;  Ross  V.  Terry,  63  N.  Y. 
613;  People's  Bank  v,  Bogart,  01  N.  Y. 
loi;  Whitney  v.  Nat.  Bank,  45  N.  Y. 
305;  Hussey  v,  Sibley,  66  Me.  192; 
Challis  V,  McCrum,  22  Kan.  157; 
Allen  V.  Clark,  49  Vt.  390;  Bartsch  v, 
Atwater,   i   Conn.  409;    Bankhead   v. 


if  the  bill  should  be  counterfeit  and 
worthless,  this  implied  promise  is  im- 
mediately,  upon  passing  the  bill, 
broken,  and  an  action  lies  for  its  breach; 
nor  does  it  matter  whether  he  who 
passes  it  knows  that  it  is  a  counterfeit 
or  not.  The  action  is  not  an  action  for 
a  fraud,  but  for  the  breach  of  a  promise 
implied  by  law.  Watson  v,  Cresap, 
I  B.  Mon.  (Ky.)  195;  s.  c,  36  Am. 
Dec.  572;  Buck  v,  Doyle,  4  Gill  (Md.) 
478;  s.  c,  45  Am.  Dec.  176;  Ekimund 
v.  Digges,  I  Gratt.  (Va.)  359;  s.  c,  42 
Am.  Dec.  561;  Markle  v.  Hatfield,  2 
Johns.  (N.  Y.)  455;  8.  c,  3  Am.  Dec. 
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the  sale  of  railroad  or  other  negotiable  bonds.^  So  there  is  an 
implied  warranty  that  shares  of  stock  sold  are  genuine.*  But  not, 
it  is  said,  that  they  have  not  been  fraudulently  issued  in  excess  of 
the  charter  limit.'  There  may  be  an  implied  warranty  of  genu- 
ineness in  the  sale  of  a  non-negotiable  certificate  of  corporate 
indebtedness*  as  well  as  of  the  validity  of  a  land  warrant,*  or  the 
existence  of  a  judgment.®  In  England,  statutory  provisions 
give  rise  to  the  implication  of  the  genuineness  of  trade  marks.' 

41.  Sale  by  Sample — Implied  Warranty  in. — In  a  sale  by  sample 
there  is  usually  an  implied  warranty — more  properly,  a  condition 
precedent — that  the  bulk  of  the  goods,  when  delivered,  shall  con- 
form to  the  sample  by  which  the  sale  is  made  in  kind,  character 
and  quality.® 

In  Pennsylvania,  however,  the  rule  seems  to  be  that  in  a  sale 
by  sample  there  is  no  implied  warranty  that  the  bulk  shall  equal 

446.     But  the  receiver  must  use  proper  bility  beyond  this."    Otis  i'.  Cullum,  9a 

diligence  in  giving  notice  to  the  person  U.  S.  447,  449. 

from  whom   lie  received  a  bad  bill  or  2.  2  Waterman  on  Corp.  89;  People's 

money.     Raymond  v.  Baar,  13  S.  &  R.  Bank   !♦.    Kurtz,  99   Pa.  St.  344;  s.  c, 

(Pa.)    31S;    8.   c,    15    Am.    i)ec.   603;  44  Am.  Rep.  112. 

Curcier  v,  Pennock,  14  S.  &  R.  (Pa.)  8.  People's  Bank  x>,  Kurtz,  99  Pa.  St. 

5^^.  344;   s.  c,  44Am.   Rep.   112.   And  see 

1.   The  telegraph  correspondence  in  White  v.  Robinson,  50   Mich.  73. 

this  case,  in   relation   to  the   sale  and  4.  The  legal  rules  that  apply  to  the 

purchase  of  certain  bonds,  considered,  sale  of  a  non>negotiable  certiiicate  of 

and  held  to  constitute  a  complete  con*  indebtedness,  issued  by  a  corporation, 

tract  of   sale,  upon   the  condition,  or  are  the  same  as  when  a  chattel  is  sold, 

with    an    implied   warranty,   that    the  and   there   is,  under  ordinary   circum- 

bonds  were    genuine.     Ulley  r.   Don-  stances,  a   warranty   implied   on   such 

ald^on,  94  U.  S.  29.                "  sale.     Wood   r.    Sheldon,  42   N.J.  L. 

Where    a    stockbroker    sent    bonds  421;  s.  c,  36  Am.  Rep.  523. 

ordered   by  a  customer  by  telegraph,  0.  P  res  bury  v.  Morris,    18   Mo.  165; 

wiring    him,    "all    right;    bonds    for-  Boyd  x\  Anderson,    i    Overt.   (Tenn.) 

warded   by  express  to-day,"  held,  that  431*^;  s.  c,  3  Am.  Dec.  762. 

there  was  a  contract  of  sale,  and  a  war-  6.    A     party    assigning  a  judgment 

rant v  of  the  genuineness  of  the  bonds  must  be  held' to  an  implied   warranty 

implied.     Donaldson    v.     Newmun,    9  that  there  is  such  a  judgment  and  that 

Mo.  A  pp.  235.  the    defendant    is    liable    thereunder. 

On  a  sale  of  negotiable  bonds — here  Lile  v,  flopkins,  12  Smed.  &  M.  (Miss.) 

of  school  bonds — ^a  warranty  is  implied  299;  s.  c,  51   Am.  Dec.  115;  but  in   the 

that  they  are  genuine.     Smith  i*.  Mc-  sale    and  assignment    of   a    judgment 

Nair,  19'Kan.  330.  **  without  recourse,"  there  is  no  implied 

When  the  maxim  cax^eai  emptor  docs  warranty  that  the  judgment  and  pro- 

not  apply  to  a  sale  of  counterfeit  bonds,  ceedings  are   free  of  error.    Glass    v. 

Porter  r.  Brisht,  82  Pa.  St.  441.  Read,  2  Dana   (Ky.)    irxS. 

Speakingof  certain  municipal  bonds,  7.  *' Merchandise    Marks    act    iS^>2" 

Mr.  Ji'STiCK  SwAYN'E,  obiter  dictum,  (25  &  26  Vict.,   ch.  SS);  Benj.   on  Sales 

said:  **  Such  securities  throng  the  chan-  (Bennett's  ed.  iSSS),   ^673,   where  two 

nels  of  commerce,  which  they  are  made  sections  of  the  act  are  quoted, 

to  seek,  and  where  they  find'their  mar-  8.  In    a   sale  of     goods   by   sample, 

ket.     They  pass  from'  hand   to    hand  the  vendor  warrants  the  qualitv  of  the 

like  bank-notes.     The  seller  i*«  liable  ex  bulk  equal  to  that  of  the  sample.     Benj. 

delicto  for  bad  faith:  and  ex  conlrnctn  on   Sales   (Bennett's    ed.   18SS),   ^  648; 

there   is   an   implied   warranty   on   his  Parker   v.    Palmer,   4   B.  &  Aid.  387; 

part  that  they  belong  to  him,' and  that  Parkinson  t*.  Lee,  2  East  314;    Azemar 

they  are  not  forgeries.     Where  there  is  v.  Casst-IIa.  I^.  R.,  2  C.  P.  446;  McMul- 

no  express  stipulation,  there  is  no  lia*  len   r.    Heil>erg,  4    L.  R.,  Ir.  94,  100; 
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the  sample  in  quality,  but  only  a  condition  precedent  that  the 
goods  shall  correspond  with  the  sample  in  kind  or  species,  and  be 
salable  as  goods  of  such  kind.*     The  warranty  implied  in  sales  by 

Megaw   V.   Molloy,   2    L.   R.,    Ir.   530  Magee  r.  Billingsley,3  Ala.  679;  Brant- 

C.  A.  ley  V,  Thomas,  22   Tex.   270;  s.  c,   73 

The  sale  wa^  by  sample.     On  such  a  Am.  Dec.  264;  Whitaker  v.  Hueske,  29 

sale  it  is  admitted  that  the  law  implies  Tex.  355;  Conrad  v.  Dater,  2  Hiss.  (U. 

a   warranty  that  the  bulk  of  the  goods  S.)   342;  Willings  zk  Consequa,   i   Pet. 


shall  be  equal  in  quality  to  the  sample. 
Dickinson  v.  Gay,  7  Allen  (Mass.)  29; 
s.  c,  83  Am.  Dec.  656;  Bradford  v. 
Manly,  13  Mass.  139;  s..  c,  7  Am. 
Dec.  124. 


(U.  S.)  301;  Voss  V.  McGuire,  iS  Mo. 
App.  477;  Hollander  r.  Hoetter,  20  Mo. 
App.  79;  Graff  v.  Foster,  67  Mo.  512; 
Hall  V.  Plassan,  19  La.  Ann.  11;  Rose 
V.  Beattie,  2  Nott  &  M.  fS.  Car.)   538; 


A  manufacturer  of  a  superior  brand  Gunther  z\  Atwell,  19  Md.  157;  Home 

of  iron  sold  some  to  A,  and  advised  B,  etc.  Co.  v.  Neff,  60   Iowa  138;  Myer  v. 

knowing  him  to^  be  a  manufacturer  of  Wheeler,   65   Iowa -390;    Merriman  x\ 

bolts  and  nuts,  to  buy  of  A,  "  a  ton  or  Chapman,   32    Conn.   146;  Webster  t\ 

so  for  sample,  should  you  wish  to   test  Granger,  78  111.  230;  Hubbard  r.  George, 

the  quality  with  a  view  to  import  this  49  111.    275;  Hanson   v.   Busse,   45  111. 

year."     B,    acting   on   this   suggestion,  499;    Gill  v.   Kaufman,    16  Kan.   571; 

found   the    iron     satisfactory,    and   so  Wilcox  r.  Howard,  51  Ga.  298;  Day  f. 

wrote   the  manufacturer,  at   the   same  Raquet,  14  Minn.  273;  Taylor  v.  Muel- 

time  ordering  twenty  tons.     Held,  that  ler,  30  Minn.  343;  s.   c,   44   Am.    Rep. 

there  was  a  warranty   that   the   twenty  199;  Boothby  v.  Plaisted,  51  N.  H.  436; 

tons  would  be   equal  in  quality   to   the  Morrill  i*.  Wallace,  9  N.  H.  116;  Proc- 

sample  obtained   from    A.     Dayton   v,  tor  v.  Spratley,   78  Va.   254;  Merriam 

Hooglund,  39  01)io  St.  671.  v.  Field,  24  Wis.  640;  Bradford  v.  Man- 

The  drawing  of  fresh   samples  by  a  ly,  13  Mass.  138;  s.  c,  7  Am.  Dec.  122, 

purchaser  of  packed  cotton  to  ascertain  and   note;  Dickinson   v.  Gay,   7  Allen 

if  they  correspond  with   the  first  sam-  (Mass.)  29;  s.  c,  83  Am.  Dec.  656,  and 

pies,  does  not  make  it  any  the  less  a  sale  note;  Schnitzer  ^'.Oriental  Print  Works, 

by  sample,  and  the  vendor  is  liable  on  114  Mass.  123;  Schuchardt   v.    Aliens, 

his  warranty  if  the  bulk  of  the   cotton  i  Wall.  (U.    S.)  359;  Barnard   v.   Kel- 

^does  not  correspond  with  the  samples,  logg,  10  Wall.  (U.  S.)  383;  Reynolds  f. 

Beebee   v.  Robert,   12   Wend.   (N.  Y.)  Palmer,  21  Fed.  Rep.  433,  and  note;  2 

413;  s.  c,  27  Am.  Dec.  132.  Schouler's  P.  P.  (2nd  ed.),  §§  359,  360; 

A  sale  by  sample  is  tantamount  to  an  Biddle  Chat.  War.,  ^  159,    184;  Story 

express  warranty  that  the  article  sold  is  on  Sales  (Perkins'  ed.),  §^   376,   376  a; 

of  the  same  kind  as  the  sample.     Brad-  Newmark  on  Sales,  §  336. 

ford  tf.   Manly,   13   Mass.   138;  s.  c,  7  If  a  broker  has  no   authority  to   sell 

Am.  Dec.  122;  Borrekins  v.   Bevan,  3  by  sample,  still  the  vendors,  whom   he 

Rawle  (Pa.)  23;  s.  c,  23  Am.  Dec.  85;  represents,  cannot  affirm  the   sale,  get 

Boorman  r.  Jenkins,  12  Wend.  (N.  Y.)  an   increased   price  on  account  of  the 

566;  8.  c,  27  Am.  Dec.  158.  warranty  and  keep  it,  and   at  the  same 

A  offered   to  sell   B   certain   barley,  time  refuse  to  be  bound  by  the  warran- 

like  a  sample  formerly  furnished,  and  ty  on  the  ground  that  they  did  not  au- 

the    offer  was    accepted.      Held^    that  thorize  it.     Brower  v.  Lewis,  19  Barb. 

there  was   a  warranty  that  the  goods  (N.  Y.)  574. 

were  equal   in   quality  to  the   sample.  And  in  the  same  case  it  was  Ae/J  that 

Myer  v,  Wheeler,  65  Iowa  390.  damaged  articles  may  be  sold  by  sample. 

And    see,    as    to   the    general    rule,  where  the  warranty  would  be  that  the 

as  stated  in  the  text,  Hughes  t/.  Bray,  bulk  of  the  goods  and  the  sample  should 

60  Cal.   284;  Moore   v,    McKinlay,    5  fairly  correspond.    The  sample  in  such 

Cal.  471;  Leonard  v.  Fowler,  44  N.  V.  case,  in  order  to  bind  the  buyer  to  ac- 

289;  Sands  v.  Taylor,  5  Johns.  (N.  Y.)  cept  the  bulk,  would  have  to  be  a  fair 

395;  Hargous   v.   Stone,   5   N.  Y.  73;  specimen  of  the  bulk  both  good  and  bad. 

Foot  V,  Bentley,  44  N.  Y.  166;  s.  c,  4  Brower  v.  Lewis,  19  Barb.  (N.  Y.)  574, 

Am.  Rep.  652;  Moses  v.  Mead,  i  Den.  1.  A  sale  of  chattels  by  sample,  with- 

(N.  Y.)  378;  s.  c,   43    Am.    Dec.   676;  out  fraud  or  other  circumstances  fixing 

Waring  v.   Mason,  18  Wend.  (N.  Y.)  the  character  of  the  sample  as  a  stand- 

425;  Osborn    v.  Gantz,   60  N.  Y.  540;  ard  of  quality,  does  not  imply  a  warran- 
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sample  is  not  ordinarily  one  of  merchantability.'  But  when  the 
facts  and  circumstances  justify  it,  such  a  warranty  may  be 
implied.*  Where  the  seller  is  not  a  manufacturer,  it  is  said  that 
there  is  no  implied  warranty  against  latent  defects  in  both  sample 
and  bulk.^  But  this  not  true  where  the  defects  are  known  to  the 
vendor  or  when  he  is  guilty  of  fraudulent  conduct  in  creating  or 
concealing  them,  or  when  he  is  the  producer  or  manufacturer.* 
And  where  goods  are  sold,  by  sample,  for  a  particular  purpose, 
there  may  be  an  implied  warranty  against  latent  defects  unfitting 
them  for  the  purpose,  but  undiscoverable  by  ordinary  examination 
of  the  sample.* 

Where  a  sale  is  really  by  sample  the  implied  warranty  of  con- 
formity of  bulk  and  sample  in  kind  and  quality  may  exist,  even 
though  the  bulk  might  have  been  examined.®  But  where  the  sale 
was  not  really  by  sample,  although  a  sample  may  have  been 
shown,  there  is  no  such  implied  warranty,  and  the  rule  is  caveat 
emptor  when  the  buyer  might  have  examined  and  failed  to  do  so.^ 

tv  of  quality,  but  only  that  the  goods  Rep.  731;  57  L.  T.  (N.  S.)  i  (1SS7); 
shall  correspond  with  the  sample  in  also  the  Pennsylvania  rule  a**  stated 
kind  and  be  merchantable  as  that  kind,  heretofore  in  this  paragraph. 
Selser  v,  Roberts,  105  Pa.  St.  242;  Boyd  4.  Newmark  on  Sales,  §  339;  Benj.  on 
T'.  Wilson.  83  Pa.  St.  319;  s.  c,  24  Am.  Sales  (Bennett's  ed.  1S88),  ^65I,#'/.?r^.; 
Rep.  176:  Sidney  etc.  Co.  r.  School  Biddle  Chat.  War.,  ^^  146,  184-185,  212, 
Di>t.  of  Warsaw'  (Pa.  1887),  7  Atl.  Rep.  2  Schouler's  P.  P.  (2nd  ed.),  "^  364rHeil- 
65;  Borrekins  r.  Bevan,  3  Rawle  (Pa.)  butt  r.  Hickson,  L.  R.,  7  C.  P. 43^:  '^.  c, 
2y,  8.  c,  23  Am.  Dec.  85;  Jennings  v.  3  Eng.  Rep.  328;  Mody  v.  Gregs.M,  L. 
Gratz,  3  Rawle  (Pa.)  i6§;  s.  c,  23  Am.  R.,  4  Exch.  49;  Grimofdby  r.  Wells,  L. 
Dec.  Ill;  Kirk  r.  Nice,  2  Watts  (Pa.)  R.,  10  C.  P.  391;  Dayton  r.  Ilooijiund, 
367;  M*Far!and  r.  Newman,  9  Watts  39  Ohio  St.  671;  Dickinson  r.  Gay,  and 
(Pa.)  56;  Fraley  r.  Bispham,  10  Pa.  St.  note,  83  Am.  Dec.  656,  658. 
320;  s.  c,  51  Am.  Dec.  486;  Carsen  v,  0.  Drummond  v.  Van  Ingen,  24  Rep. 
Baillie,  19  Pa.  St.  375;  Wetherhill  t'.  731;  s.  c,  57  L.  T.,  N.  S.  i.  But  com^ 
Neilson,  20  Pa.  St.' 448;  Eagan  r.  Call,  pare  Gachet  t».  Warren,  72  Ala.  288. 
34  Pa.  St.  236;  s.  c,  75  Am.  Dec.  653;  6.  Thus  where  one  purchased  indigo, 
Weimer  v.  Clement,  37  Pa.  St.  147;  s.  judging  thereof  from  a  specimen  which 
c.  78  Am.  Dec.  411;  Whitaker  t*.  East-  he  took  from  an  aperture  in  the  case,  it 
wich,  75  Pa.  St.  229.  But  see  Biddle  was  held  that  this  was  a  sale  by  sample. 
Chat.  War.,  J^  208-210;  Maute  r.  Gross,  and  that  the  seller  was  liable  in  assump- 
56  Pa.  St.  250;  6.  c,  94  Am.  Dec.  62.  sit  on  a  warranty  that  the  whole  case 

But  notwithstanding  this  rule  a  stipu-  was  equal  to  the  sample.     Williams  f. 

lation   that  future  deliveries  will  equal  Spaflford,  8  Pick.  (Mass.)  250. 

the  sample  may  become  a  tenn  of  the  So  a  sale  of  packed  cotton  has  been 

contract  and  be  enforced  as  such.  West  held  "of  necessity"  a  sale  by  sample. 

Republic  Mining  Co.  v.  Jones,  108  Pa.  Boorman  t^.  Jenkins,  \i  WenS.  (N.  Y.) 

St.  55.  566;  B.  Q.,  27  Am.  Dec.  158.     But  com- 

\\  Benj.  on  Sales  (Bennett's  ed:  1888),  pare  Barnard  v.  Kellogg,  10  Wall.  (U- 

k  667.  S.)  383. 

3.  Benj.  on  Sales  (Bennett's  ed.  1888),  See    also    Gallagher    r.   Waring,    9 

§667;  Mody  r.  Gregson,  L.  R.,  4Exch.  Wend.  (N.  Y.)  20;  Heilbutt   v.  Hick- 

49.  son,   L.   R.,  7  C.  P.  438;  s.  c,  3  Eng. 

S.  Bradford  v.  Manly,  13  Mass.  138;  Rep.  328. 

R.  c,  7  Am.  Dec.  122;  ^andis  r.  Taylor,  7.    A    wool  broker  sent  samples  of 

5  Johns.  (N.  Y.)  404;  Dickinson  v.  feay,  foreign  wool  to  the  buyer  and  offered  to 

7  Allen  (Mass.)  29;  s.  c,  83  Am.  Dec.  sell    if    the    latter    would    come    and 

656.     Sec  also  Hoe  v.  Sanborn,   21  N.  examine  the  wool.      The  buyer  went, 

Y.  552;  8.  c,  78   Am.   Dec.    163.     But  and  examined  .some  of  the  bales  and 

compare  Drummond  v.  Van  Ingen,  24  was  offered  an  opportunity  to  examine 
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This  makes  it  important  that  the  distinction  should  be  clearly 
drawn  between  a  sale  by  sample  and  a  sale  not  by  sample,  yet 
where  a  sample  was  shown.  To  constitute  a  sale  by  sample,  the 
contract  must  have  been  made  solely  with  reference  to  the  sample 
exhibited ;  both  parties  must  have  understood  that  they  were 
dealing  lipon  the  understanding  that  the  bulk  should  conform  to 
the  sample.'  How  far  custom  or  usage  may  justify  parties  in 
treating  the  mere  exhibition  of  a  sample  on  a  sale  as  a  sale  by 
sample  has  been  mooted ;  but  if  by  custom  it  be  so  in  any  case  it 
must  be  because  the  parties  understood  the  custom  to  imply  that 
the  contract  between  them  was  made  solely  with  reference  to  the  * 
sample,*  Whether  there  was  a  sale  by  sample  in  such  a  case  is, 
therefore,  a  question  of  intent  for  a  jury,*     A  sale  by  average 

all,  which  he  declined.     He  purchased  doctrine  caveat  emflor  applies,     Proc- 

the   wool  and  it  proved  to  have  been  tor  v.  Spratlej-,  78  Va.  254. 

deceiirullj   packed   and   full   of  rotten  To  constitute  a  sale  by  sample  the 

fleeces,     field,  not   a  sale   by  sample;  contract  must  have  been  niade  solely 

and  that  it  was  a  case  where  the  doctrine  with  reference  to  the  sample  exhibited; 

of  caveal  emptor  applied.     Barnard  v.  both  parties  must  have  understood  that 

Kellogg,  10  Wall.  (U.  S.)  383;  s.  c  (in  they  were  dealing  upon  the  understand - 

courtbelow)6Blatchf.(U.S.)279;Saltfi-  ing  that  the  bu 111  was  like  the  sample, 

bury  i>.  Stainer,  19  Wend.  (N.  Y.)  159;  s.  Dav  v.  Ragnet.  14  Minn.  273. 

"               "  "            "      ■      N,  And  see,  in  illustration  of  the  doctrine 

,, ___,     ]g  of  the   text,  Benj.  on  Sales  (Bennett's 

Wend.  (N.  Y.)  425-      ■  ed.  i888),5649,c/j<v,;2  Schoulcr'sP.P, 

sale   is  not  a  sale  by  sample  (3nd  ed.),  4  359;  Biddle,  Chat.  War.,  ^ 

ere    is   a   full   opportunity   to  113,  e/  ieq-i  Salisbury   v.   Stainer,    19 

.    the    bulk,  and    there    is   no  Wend.  (N.  Y.  )  159;  s.  c,  32  Am.  Dec. 

evidence   that    a   sale   bv  sample   was  437;  Barnard  r.  Kellogg.  10  Wall.  {U. 

intended.     Selser  :■.  Roberts,   105   Pa.  S.)  383;  Carter   v.  Crick,  4   H.  &    N. 

St.  242.  4:2;  Powell  V.  Horton,  3  Bing.  N.   C. 

So  where  the  vendee's  agent  took  a  668;  Tye  x:  Fynmore,  3  Camp.  46;; 
sample  of  barley  from  Ihe  vendor's  Meyer  i-.  Evert h,  4  Camp.  22;  Russell 
warehouse,  and  the  vendee  after  1'.  Nicolopulo,  8  C.  B.  K.S.  361;  Gar- 
inspecting  the  sample,  purchased  the  diner  v.  Gray,  4  Camp.  144;  Towerson 
barley,  which  proved  inferior  to  the  v,  Aspatria  etc.,  27  L.  T.,  N,  S.  276; 
sample,  it  was  Aeld  that  it  did  not  Ames  f.  Tones,  77  N.  Y.  614;  Beirne  r, 
appear  that  the  vendor  knew  the  Dord,  j  N.  Y.  95;  s.  c,  55  Am.  Dec, 
vendee'»<  agent  to  have  taken  a  sample  321;  Sands  z'.  Taylor,  5  Johns.  (N.  Y.) 
ol^  the  barley  and  that  in  any  event  on  395;  Waring  ti.  Mason,  iS  Wend.  (N, 
such  a  state  of  facts  there  was  no  sale  V.)  435;  Moulton  11.  Parker,  1  Gray 
bv  sample.  Ames  ?'.  Jones,  77  N.  Y.  (Mass.)  123;  Schnitzer  v.  Oriental  Pr. 
614.  And  see  Carter  !>.  Crick,  4  H.  &  Works,  114.  Mass.  123;  Atwater  ;■. 
N.412.  Also  Har^ous  v.  Stone,  5  N.  Clancy, 107  Mass.  369;Jone8i'.Wasson, 
Y.  73;  Proctor  K.  Spratley,  78  Va.  254;  3  Baxt.  (Tenn.)  an;  Borthwick  i-. 
Bothwick  V.  Yoimg,  12  Ont.  App.  671;  Young,  12  Ont.  App.  671. 
Jones  T.  Wasson,3  Baxt.  (Tenn.)  211.  8.^^/e,sectioni4ortext;Biddle,Chat. 

1.    To   constitute  a   sale  by  sample  War.,4  J19,  p/ Jef    *-^  — .-      .. — 

with  warranty  implied  it  must  appear  man  v.  Jenkins,  I 

,that  the  parties  contracted  solely  with  g.  c,  27  Am.  Dec,  ijS;  Barnard  i' 

reference  to  the  sample,  and  mutually  logg,  10  Wall.  (U.  S.)  383;  Dickin 

understood   that  they  were  so  dealing  Gay,  7   Allen   (Mass.)  29;  6.  c,  83  Am. 

with  the  quality  of  the  bulk.     Reynolds  Dec.  656  and  note;  Beirne  v.   Dord,  5 

;'.  Palmer,  21  Fed.  Rep.  433  and  note.  N.  Y.  95;  s.  c,  ^5  Am.  Dec.  321,  vj; 

A  sale  is  not  by  sample  unless  both  Thompson  v.  Ashton,  i4johnB.  (N"."\ -> 

parties  deal  with  the  sample  with  the  317;   Atwater    :'.    Clancy,    107    Mass. 

mutual  understanding  that  the  bulk  is  369. 

like    it;   and    unless    they   do    so    the  3.  Jones  v.  Wasson,  3  BoxL  (Tenn.) 
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sample  exists  when  the  vendor  takes  samples  from  various  lots  or 
packages  and,  mixing  them;  shows  the  mixture  as  a  sample  of  the 
average  bulk  of  the  lots  or  packages.  On  such  a  sale,  the  implied 
warranty  is  not  that  any  particular  lot  of  the  bulk  shall  not  be 
inferior  to  the  sample,  but  only  that  the  bulk  of  the  various  lots, 
when  mixed,  shall  equal  the  mixed  sample  in  quality.*  In  all 
sales  by  sample  the  right  of  final  inspection  by  the  vendee  before 
acceptance  is  implied,  and  the  implied  warranty' of  quality  is  that, 
at  the  time  of  such  final  inspection,  the  bulk  shall  be  equal  in 
kind  and  quality  to  the  sample  shown.*  If  it  is  not,  the  buyer 
may  reject  the  goods  or  take  them  and  bring  an  action  for  a 
breach  of  the  warranty.*  But  if,  on  a  final  inspection,  the  goods 
are  accepted  as  in  conformity  with  the  sample  in  kind  and  quality, 
such  acceptance  may  be  binding  on  the  vendee,  especially  if  he  is 
guilty  of  any  laches  in  discovering  the  defects  or  in  notifying  the 
vendor  of  them  when  discovered.  Each  case  of  this  kind  must, 
however,  be  determined  largely  with  reference  to  the  particular 
facts,  as  there  can  be  no  binding  rule  of  universal  application  one 
way  or  the  other.*  Of  course,  where  the  vendor  imposes  upon 
the  vendee,  at  the  time  of  final  inspection  and  acceptance,  by 

jii;  Beirne  v,  Dord,  5  N.  Y.  95;  s.  c,  see  on  the  right  of   final  inspection,  2 

55  Am.  Dec.  321.  Schoiiler's  Pl  P.  (2nd  ed.)»  kk  3^2,  363. 

1.  Schnitzer  r.  Oriental  Pr.  Works,  8.  Where  goods  are  sold  by  sample, 
X14  Mass.  123;  2  Schooler's  P.  P.  (2nd  the  law  implies  a  warranty  that  they 
ed.),  ^  361;  Leonard  v.  Fowler,  44  X.  shall  be  equal  to  the  sample  in  qualitv; 
Y.  289.  if  they   are   inferior  to  the  sample  the 

2.  In  a  sale  of  goods  by  sample,  it  is  buyer  may  accept  them  and  sue  for 
an  implied  condition  that  the  buyer  breach  of  warranty.  Hughes  i*.  Bray, 
shall  have  a  fair  opportunity  of  com-  60  Cal.  284. 

paring  the  bulk  with  the  sample;  and  A  sale  by  sample  implies  a  warranty 

an  improper  refu*»al  by  the  vendor  to  of  quality  equal   to  the  sample,  and  in 

allow   this,   will    justily   the  buyer  in  an  action  by  the  seller  for  the  price,  the 

rejecting  the  contract.    Benj.  on  Sales  buyer  may  set  up  the  defect  in  quality 

(Bennett's  ed.  1888),  §^  594,  648;  Lory-  in '  diminution   of    damages.     Voss   r. 

mer  r.  Smith,  i  B.  &  C.  i;  Ileilbutt  r.  McGuire,  18  Mo.  App.  477. 

Hickson,  L.  R.,  7  C.  P.  438;  Grimoldby  Where  goods  are  sold  by  sample  and 

V,  Wells,  L.  R.,  10  C.  P.  978;  Couston  the  goods  delivered   are   not  only  not 

r.  Chapman,  L.  R.,  3  Sc.  App.  250.  equal  in  quality  to  the  sample,  but  are 

In  a  sale  by  sample  the  articles  sold,  wholly  worthless,    the    contract   price 

must,  on  delivery,  correspond  with  the  cannot  be  recovered.     Home  Lightning 

sample  or  they  may  be  rejected.    Gat-  Rod   Co.  v,   Neff,  60   Iowa    138.     But 

ling  f.  Newell,  9  Ind.  572.  compart  the    English  doctrine  :     Benj. 

And  on  a  refusal  to  accept,  in  such  a  on    Sales    (Bennett's   ed.  1SS8),  f$  652, 

case,  the  burden   of  proving  that  the  652  <i;  Couston   v.   Chapman,    L.  R.,  2 

article    conformed    to    the    sample    is  Sc.   App.  250;  Grimoldby   t*.  Wells,  L. 

thrown  upon  the  vendor.     Merriman  v,  R.,  10  C.  P.  391;  Lucy  r.  Monflet,  5  H. 

Chapman,  32  Conn.  146.  &  N.  223,  233. 

The  delivery  of  goods  by  the  seller,  4.  Couston  v.  Chapman,  L.  R.,  2  Sa 
where  the  goods  were  sold  by  sample,  App,  250;  Barton  x\  Kane,  17  Wis.  38; 
will  not  be  a  delivery  to  the  consignee  s.  c,  84  Am.  Dec.  728,  and  note;  Mul- 
so  as  to  pass  the  title  and  make  him  ler  x\  Eno,  3  Duer  (N.  Y.)  421;  Bar- 
liable,  if  the  goods  do  not  correspond  in  nard  r.  Kellogg,  10  Wall.  (l\  S.)  383; 
quantity  with  the  order  and  in  quality  McCormick  t*.  Sanson,  45  N.  Y.  265; 
with  tfie  sample.  Barton  f.  Kane,  17  s.  c,  6  Am.  Rep.  80;  Dutchess  Co.  r. 
Wis.  38;  s.  c,  84  Am.  Dec.  728.     And  Harding,  49  N.  Y.  321;  Pennock  v,  Sty- 
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frauduleht  conduct,  devices  or  conceaJment,  the  vendee  may  still 
rely  on  the  implied  warranty.' 

42.  Damages  for  Breach  of  ZmpUed  Wairanty— Kemediei  Generally. 
—Where  there  is  a  breach  of  an  implied  warranty  of  title,  the  loss 
of  the  vendee  is  usually  the  same  as  if  there  had  been  a  failure  to 
deliver.*  The  measure  of  damages  for  a  failure  to  deliver  in  an 
executory  contract  of  sale  is,  ordinarily,  the  difference  between  the 
contract  price  and  the  market  value  of  the  goods  at  the  time  and 
place  of  delivery,'  So  where  there  is  a  failure  of  title,  it  is  said 
that  the  measure  of  damages  is  the  purchase  price  and  interest,* 
But  this  rule  has  been  denied  and  the  law  declared  to  be  that  the 
measure  of  damages  is  the  value  of  the  property  at  the  time  the 
vendee  is  deprived  of  possession,  with  the  costs  and  expenses  to 
which  he  is  put.*  Into  the  conflicting  reasons  of  the  courts  and 
the  various  limitations  and  extensions  of  these  rules  it  is  not  need- 
ful to  go  at  length  here.*  For  the  breach  of  an  implied  warranty 
of  quality  or  soundness  the  measure  of  damages  is  the  difference 
between  the  actual  value  of  the  property  at  the  time  of  sale  and 
what  its  value  would  have  been  had  it  conformed  to  the  war- 
ranty.' It  is  said  that  the  fact  that  the  vendee  had  contracted  to  sell 

glCB,   54   Vt.   3i6;  CarBon  v.  Baillie,  19  v.  Hoslej',  3  Thomp.  &  C.  (N.  Y.)  3^1; 

Pa.   St.  37Si   B.  c,   57   Am.  Dec.  659;  Case  v.    Hall,   24   Wend.  (N.  Y.)  102; 

Morse  v.  Brackett,  98  Mass.  305.  k.  c-,   35    Am.  Dec.  605;  Wilkinson  v. 

1.  Ileilbutt  u.  HickBon,  L.  R.",7C.  P.  Ferree,    14    Pa.    SI.    100;    Jolinson  :'. 

438;  Dutchess   Co.   w.   Harding,  49  N.  Mejer,  34  Mo.  25s;  Bullerc.  Moore,  6S 

Y.  321;  Modv  V.  Gregson,  L.  R.,  4  Ex.  Ga.  7S0;  s.  c.,4s  Am.  Rep.  508. 
49;    Hubbard    v.  George,  49  Hi.   175;        6.   Hoffman  i'.  Chamberlain,  40  N.J. 

Farmer  i'.  Gray,  16  Neb.  401;   Kent  v.  Eq.   663;   s.  c.,  i;3  Am.   Rep.  7S3.     In 

Friedman,  101  N.  Y.  616;  s.  c,  30   Hun  closing  a  note  to  thU  case  Mr.  Browne 

332,  affirmed;  Brigg  f.  Hilton,  99  N,  Y.  says:  "After  examiningall  Ihe  conflict- 

517;  B.C.,  51  Am.  Rep.  63.  ing  authorities  we  are  satisfied  that  the 

9.  3  Sutherland   Dam.    41S;    5    Am.  mie  deducible  from  them  \%  that  of  the 

&  Eng,  Enc/c.   of    L.,  tit.    Damages,  principal    case,   namely,  that   the  true 

pp.  30-34;  1  Schouler's  P.  P.  (2nd  ed.),  meaeure  is  the  value,  unless  that  is  less 

4  ^71.  than  the  price  paid,  and  then  it  is  the 

8.  5  A.  &  E.  Ency.  of  L.,   tit.    Dam-  price  paid  and   interest  and  cost^;  and 

AGES,  pp.  30-34,  and   many  cases  cited  where  there  is  no  evidence  of  value,  the 

and   quoted   from,  stating   the  rule  at  price  paid  controls,"  Hoflinan  r.Cham- 

length  and  with   its  various  limitations,  berlain,  40  N.  J.   Eq.  663;  s.  c.  53  Am. 

a  Schouler's  P.P.  (2nd  ed.),  ^4  571-574;  Rep.  790;  Grose  r.  Hennessey,  13  Allen 

Newmark  on  Sales,  44  398,  399;  3  Suth.  (Mass.)   389;     Browne    v.   Pierce,    97 

Dam.  365,  et  seq.  Mass.  46;  Dabovich  v.  Emeric,  12  Caf. 

4.  Armstrong  f.  Percy,  5  Wend.  (N.  171;  Marlatt   v.   Clary,   20    Ark.   351; 

V.)  53s;  Burt  v.  Dewey,  3:    Barh.  (N,  Boyd  v.  Whitfield,  19  Ark.  447;  Kings- 

Y.)  540;  Ellis  ir.  Gosney.  7  I.  I- Marsh,  bury  v.  Smith,  13   N,    H.   109;  Brown 

(Ky.)    109;   Woods   -v.  Woods,  1   Mete.  %:  Woods,  3  Coldw,  (Tenn.)  182;  Burt 

(Ky.)  qi2;  Anding  v.  Perkins.  39  Tex.  v.  Dewev.  40  N.  Y.  283;  s.  c,  100  Am, 

348;    Goss    V.  Dysant,    31    Ten.    186;  060.482". 

Grawberry    i'.    Hawpe,   30   Tex.  409;        «.  See    3    Sutherland  on  Dam.  418; 

Crittenden   i>.  Posey,   i    Head   (Tenn.)  1   Sedgw.  on  Dam.  *294.  note;  53  Am. 

311;  Shattuck  V.  Green,  104  Mass.  42;  Rep.  78$;   ;  Am,  &  Eng,  Encyc,  of  L., 

Eaton  V.  Melius,  7  Gray   (Mass.)  566;  tit.  Damages,  pp.  30-33;  1  Schouler's 

Noel  V.  Wheatly,  30   Miss.    181;  Row-  P.  P,  (2nd  ed.),  ^  $&. 


bom,  loN.   Y.98;    Fisk   v.     Taunt.  53^;   1 

in.  i;6;  s.  c,  78  Am.   Dec.    j  Q,  B.  b.    >oj;  46  L.  I.,  O,  B.  ivy. 
"    ■      '  lilburn  r.   Bclloni,  30   N.  Y.  ^ll's.C. 


'.  llelherington,  42  Wis.     Milburn  i 


BrtMh        IMPLIED    WARRANTY,        MlmplWWtmnty. 

;rty  at  an  increased  price  does  not  alter  this  rule:'  But 
3se  of  the  law  being  to  compensate  the  vendee  for  the 
is  he  sustains,  the  special  value  of  the  article  to  the  ven- 
lown  to  the  vendor  at  the  time  of  sale,  may  be  considered 
question  of  damages.*  And  so  expenses  or  special 
proximately  flowing  from  the  breach  of  the  implied  war- 
ly  be  recovered.'  Where  the  purchase  price  of  goods 
paid  and  they  prove  utterly  Worthless  or  have  been 
or  refused  for  a  failure  to  conform  to  an  implied  warranty 
ion  precedent,  the  measure  of  damages  is  the  purchase 
the  goods  and  any  special  damage  that  may  have  been 

.MAGES,  pp.  30-33;!  Schoul-  I.  Brown     V.     Bigelow,     10    Allen 

ndpd.),44  571-574;  Newmark  (Mass.)  242;  Texada  v.  Camp,   Walk. 

y'    ;3;Benj.on  Sales  (Ben-  (Miss.)    150;   2   Suth.   Dain,       note  3, 

),   note  to  pp.   865,   S66;  whence    these    references.      No    later 

uman,  4  Hill    (N.  Y'.]  615;  ones  to  this  point  have  been  found. 

Dec.  39gand  nole,  collecting  9.  1  Sutherland   Dam.     4!3-4l<'>.  re- 

;  Passenger  t>.  Thorburn,  34  viewing   many   cases;    Woods   Slavne 

.c.,90  Am.  Dec.  753  and  note;  on  Dam. 167;  Borradaile  i'.   Bmnlon,  3 

bom,  36  N.   Y.oS;    Fisk   v.  Taunt.  515;   Randall  i'.  New  son.  L.  R 

■■        '^  "   Am.   Dec.       -    "    ■-  - 

;on.  4i  Wis. 

78   Pb.    Si.  100   Am.   Dec.   403: 

Machine   Co.   v.   Reber.  66  Axe  and  Toul   Co.,  54   N.  V.  5S6.j«59'; 

treet  v.   Chapman,   sg   Ind.  Ferris    v.   Comstock,   .13    Conn.    ^13; 

ion  f.   Hosier.  58   Ind.   438;  Wolcott  v.  Mount,  3f.  N.  J.   L.  .'6j';  "s. 

Goldsborough,  44  Ind.  490;  c,  13  Am.  Rep.  438;  Wolcoll  r.  Mount, 

Stagg-i.   6j   Ala.  180;  Foster  18  S'.  I.  L..  41/;  s.  c,  20   Am.  Rep.  4251 

i,   17    Ala.   f«j;    Tatum   v.  White  v.  Miller,  71  N.  Y.  118;  s.  c.  -7 

irk.  349;  Wright  v.   Daven-  Am.  Rep.  13;  Passenger  11.  Thornburn. 

;x.   164;   Morse  f.   Brackelt,  34  N.  Y.  634;  s.  c.  90  Am.   Dec.    753, 

05;   Reggio  I'.   Braggiolti.  7  but  in  considering  the  New  York  cii-^cs 

us.)  166;   Tuttle   V.     Brown,  compare   Van Wvck  r.  Allen.  69  N.  Y. 

ass.)  457;  Birdsall   !■.  Carter,  61;  s-cijAm.   Rep.   136.   See  further 

.;  Horn  I'.  Buck.  48  Md.  35S:  to  the   nile    as   stated   above,  Randall 

Jinglev,  70  Me.  100;   Wright  v.  Raper,  E.  B.  &  E.  84;  i^   L.  I.,  Q^  B. 

;7   Me'.  600;   McComiick   v.  ibd;    Pinnev   v.  Andrus,   41     Vt.   6}i; 

;  Iowa  389;   Likes   v.   Baer,  Bradley    r.'Rea,  14   Allen  (Mass.)   Jo; 

(:   Lacey   v.    Stranghan.   11  Rose  i.  Wallace.    11   Ind.   ii:;    Brown 

Wilson  I/.   King.  83   III.  J3J;  v.     Woods,    3    Coldw.    <Tenn.)     182; 

.Williams,  65   III.  390;  Carr  Sherrod   i:    Langdon,    II    Iowa    mS; 

•,1  N.  H.  131;" Hook  I',  Stov-  Marsh  v.  Webber,  16  Minn.  418;  Nintz 

704;   Scranton   v.   Mechan-  v.  Morrison,  17   Tex.   372;   Thomas   v. 

:o.,   37  Conn.      130;     Smilh  Winchester.  6  N.  Y.  397;  ».  c,  57    Am. 

t  Head  (Tenn.)  526;  Field  v.  Dec.  455;  George  i'.  Skirington,  L.   R., 

I  Kan.   476;   Woodward    v.  5  Ex.  1;  y)  L.  J.  Ex.   8;   Longmeid    i'. 

ti  Vt.  jSo;  Slaughler  v.  Mc-  HolUday,  6  E.  L.&  Eq.  562;  Gaa  Light 

>.  Ann.  455  ;  Stearns   v.  Mc-  Co.  v.  Collidav.  25  Md.    i;  Shepard   v. 

18    Mo.  411.   But  with   the  Milwaukee   Gus     Light    Co.,    15    Wis. 

:ompare   Courtney    v.   Bos-  318. 

1.  196;  see  also,   Caswell    v.  S.    2   Sutherland   Dam.  430,  «/   srq.: 

raunt.    566,   in   comparison  Passenger  v.  Thorburn,  xx   N.  Y.  ('\ 

f.  Maynard,7Ct-   •■  "       -  '-      "        _   .    ■    . .*■ 

St.  L.  R.,  3  Cii  I 

Kekule,  3  C.  B.  N.   S.    128.  Am.  Dec.  403;  While  v.  Miller,  71 

Iso  Thornton  v.  Thompson,  Y.  118;  s.  c.,  27  Am.  Rep.  13;  Butler  r. 

Va.)      121.    and    Boylcs    v.  Moore.  68  Ga.  780;  s.  c.  45   Am.  Rep. 

Gratt.  (Va.)   205.  50S;  Ferris  v.  Comstock,  33  Conn.  c,iy. 
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sustained.'  Where  the  seller  seeks  to  recover  the  full  price  of 
goods  not  conforming  to  an  implied  warranty  or  a  condition  pre- 
cedent, the  breach  of  the  warranty  or  condition  will  go  in  mitiga- 
tion of  damages  to  the  extent  of  the  difference  between  the 
goods  delivered  and  those  which  should  have  been  delivered.* 
And  where  an  article  not  in  conformity  with  an  implied  warranty 
is  used,  in  good  faith  and  without  laches,  by  the  vendee,  who 
believes  it  to  be  the  thing  contracted  for,  he  may  recover  for  the 
difference  in  value  between  the  profits  resulting  to  him  from  the 
use  of  the  thing  actually  delivered  and  the  greater  profits  that 
would  naturally  have  followed  had  the  thing  delivered  been  in 
conformity  with  the  condition  precedent  or  implied  warranty.' 
Profits  merely  prospective  and  uncertain  cannot,  however,  be 
recovered.*  Into  the  genera!  doctrine  of  remedies  for  the  breach 
of  an  implied  warranty  it  is  not  necessary  to  enter  f«  ixtcmo.^ 

Jones  I'.  Geoi^e,  6i  Ten.  34s;  6.  c,  48  Am.  Rep.  136;  Wolcott   x:  Mount,  36 

Am.  Rep.  iSo.     See  also  the  cases  cited  N.  J.  L.  if>2\  e.  c.  ij  Am.  Rep.  43S;  s. 

in   (he   preceding    note,   and    compare  c-.  30  Am.  Rep.  4:5;  Flick  i*.  Wether- 

'^'  -    "■     '       --  *'      --  ..35  bee,io  \Vi6.39:;  Frohreich  ».  Gammor 


Ting  V.  Skaegs.  Cij     s8  A 
m.  Rep.  4;  McCor-     345; 


Ala.  iSo;  s.  c„  34  Am.  Rep.  4;  McCor-  345;  s.  c,  48   Am.  Rep,  280;  Ferr 

mick  J'.  Vanatta,  43  Iowa  389.  Comstock,   33    Conn.    513;    Lewis    ;■. 

1.    Biddle.Chat.  War.,4  333;Kimball  Rountree,78   N.  Car.  313;  Oldham   %: 

T.  Cnnningham,4  Maes.  50;;  Conner  i>.  Kerchner,  81    N.   Car.   430;  Griffin   i-, 

Henderson,  15   Mass.  310;  Williamson  Colver,  16  N.  Y.  48q;b.  c,,6q  Am,  Dec. 

i>.   Canady,  3  Ired.  L.  (N.  Car.)  349;  718;  Messmore  v.  New  York  Steel  etc. 

Jones  f.  George.ai   Tex.  M.i;;  a.  c,  48  C0..40  N.  Y.  4i2;Thome  r.  McVeagh. 

Am.  Rep.  280;  Ferris  v.  Cfomstock,  33  75  111.  81;  Fcssler  v.  Love,  48  Pa.  Si. 

Conn.  S13;  Fisk  v.  Tank,  12   Wis.  276;  407;  McHoee  v.  Fulmer,73  Pa.  St.  361;; 

s.  c.  78  Am.  Dec.  737.     See  also  cases  Borries  jj.  Htitchinson,  18  C.  B.  (N.  S.) 

cited  in  two  last  preceding  notes.  445;  Marsh  v.  Webber,  16  Minn.  41S; 

a.  Hoe  T'.  Sanborn,  36  N.  Y.  93;  Nve  r.  Iowa  Citv,  51  Iowa  129;  Ham- 
Parks  r.  Morris  Axe  and  Tool  Co.,  ^4N.  mer  v.  Schoenfeldcr,  47  WU.  455. 
Y.  586;  Mixer  v.  Cobum,  ti  Mete.  4.  Herring  r.  Skaggs, 61  Ala.  iSo;  e. 
(Mass.)  561;  s,  c,  45  Am.  Dec.  230;  c,  34  Am.  Rep.  4;  McCormick  v. 
Harrington  w.  Stratton,  aiPick.  (Mass.)  Vanatta, 43  Iowa389i  Hadle^  f.  Baxen- 
510;  Dorr  -v.  Fisher,  I    Cush.  (Mass.)  date,  9  Exch.  341. 

271;  Collins   V.    Delaporte,   115   Mass.  6.   Biddle,  Chat.  War.,  ch.  j,  4  371,  f/ 

159;  Morse   v.  Brackett,  98   Mass.  205,  seq.     Newmark  on   Sales,   44  3S'"3S3> 

210;  Morse   v.  Brackett  (3rd    Appeal),  397-403;  Benj.  on   Sales   (Bennett's  ed. 

lids,  1888J,   book     t„  part   2.   ch.,  1   &  a,   4 

^   , ,    _                              J     1  3"  869,  el  seq.,  893,  el  leq. ;  2  Scliouler's  P. 

Ala,  283;  Jemison  v.  Woodruff,  34  Ala.  P.  (2nd  ed.),  ch.  15,  4^   570-59*;  Story 

143;  Wheelock   v.  Pacific   etc.  Co.,  .c;i  on  Sales    (Perkins'  ed.).  cli.  13,   14  & 

Cal.   223;    Polehemus    t'.    Heiman,   45  15;  f  386,  ef  jf^.,  415.  <■/ jrjf.,  429.  e/ jr^. 

Cal,  573;  Luflburrow  v.  Henderson,  30  In  the  foregoing  works  will  be  found 

Ga.  482;  Rotan  i>.  Nichols.  22  Ark,  244;  extended  reviews  of  all   the  remedie« 

Brantley  v,  Thomas,  22  Tex,  370;  8.  c,  liothof  vendor  and  vendee,  andespecioUv 

73  Am.  Dec.  164;  i   Sutherland   Dam,  those  applicable  to  breaches  of  warrantv. 

261,  278:  2  Sutherland  Dam.  438,439.  Authorities  upon  some  important  doc- 

S.    White  r.  Miller,  71   N.  Y.  1 18;  s.  trines  relating  to  the  remedies  of  the 

c,,  37  Am,  Rep,  13;  Passenger  v.  Thor-  buyer,  are  as  follows:    Where  a  vendee 

burn,  34  N.  Y.  634;  a.  c,  90  Am.  Dec.  relies    on   a   warranty  of   title,  either 

753;  Milburn  !■.  fielloni,  39  N.  Y,  53;s,  express   or  implied,   there   must   be   a 

c.  100  Am.  Dec.  403;  Parks  v.  Morris  recovery  by  the  real  owner  before   an 

Ax   &   Tool   Co.,  54   N,  Y.  593;  Van  action   can    be   maintained.      Case    :■. 

Wyck  V.  Allen,  69  N.  Y.  6i;s.  c,  35  Hall,  24   Wend.   (N,   V,)    103;  s,  c,  3; 
172 
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rly,  an  action  for  the  breach  of  such  a  warranty  was  always 
and  it  was  necessary  to  allege  deceit  and  knowledge  on 
t  of  the  vendor.*  Later,  however,  and  now  almost  univer- 
tie  action  of  assumpsit  became  the  remedy.  It  follows 
)  scienter  need  be  averred  or  proved  when  the  action  is 
ipon  the  breach  of  the  implied  contract  of  warranty.' 
leneral  Soininary — Kodificatioiu  of  Old  Rules. — It  wilt  thus  be 
at  with  the  change  in  the  form  of  action  by  which  a  remedy 
breach  of  an  implied  warranty  was  sought,  came  a  modifica- 
[  the   genera!   doctrines  relating   to  implied   warranties.* 

the  vendee  may  ac- 

■cat  the  contract  as 

c.  (in  Ct.  of  Appeals),  Burt  executed,  and  hrin;;  an  action  as  for  a 

f,  40  N.  Y.  383;  >.  c.,  100  Am.  breach  of  warrantj.     In  such  canes  the 

;  Delaware  Bank  v.  JarvU,  io  failure  to  deliver  goodi-  of  the  kind  and 

ijo.     But    contra,   Perkins    v.  qualitj'  described  a[  the  time  the  execu- 

116  MasB.  542;  Grose  v.  Hen-  lorj-    contract    was    made    U    bv   the 

>3  Allen  (Mae«.)  389.  American  courts  treated  as  a  breach  of 

lurchaser   must,  however,  sua-  warranty,  rather   than   of  a  condition 

e  loss  before  he  can   recover,  precedent.     Wolcolt  v.   Mount.  36  N. 

Dewey,  40  N.  Y,  283;  s.  c,  100  V  L.  363;  s.  c,  13  Am.   Rep.  438,  ^41; 

■c.  481;  Krumbhaar  v.   Birch,  Behm  v.  BurnesK.  3  B.  &  S.  755;  White 

t.  43S.     But  comfare  Perkins  v.  Miller,  71  N.  Y.   116;  b.  c'.,  17   Am. 

an,  116  Mas«.  543;    Gro»e  v.  Rep.  13;   Ilenshaw  v.   Robins.  9  Met. 

ey,  13  Allen  (Mase.)  389.     But  (Mbbs.)  83;  Flint  r,  Lyon.4  Cal.  17, 

[ually  dispossessed  by  a  better  1.  It  was  upon  this   ground  thai  Ihe 

iurrendering  possession   to  the  famous  case  of  Chandetor   v.   Lopus, 

ler  without  waiting  a  recovery  really  reBled,  but  from  a  failure  to  fully 

ttim  at  law,  he  may   have   his  apprehend  this   many  erroneous  appli- 

gainst   his   vendor.      Read   v.  calions  of  the   mamm  caveat  rmfior 

3   Hayw.  (Tenn.)  150;  s.  c,  9  have   been   made  by   the  courts.     See 

:.  740;  Bordwell  v.   Collie,  45  Chandelor  i-.    Lopus,  1   Sm.  Lea.  Cas. 

4;  McGlffin  V.  Baird,  63  N.  Y.  (Sth  Am.  ed.)  J94  and  notes;  Seixas  v. 

Brien  v.  Jones,  91   N.   Y.  193,  Woods,  j  Cai.  iji.  Y.)  48;  s.  c,  ^  Am. 

rden  i'.   Kellogg,  1   Mo.  App.  Dec,  JI5    and    note;    Slory  on    Sales 
(Perkins'  ed.),  ^  364;     Schuchardt   v. 

the   goods   tendered    by    the  Aliens,  1  Wall.  (U.  S.)  359,368;  Biddle, 

re  not  of  the  kind  and  quality  Chat.  War.,  ^  274,  et  trq. 

id  for  they  may  be  refused,  but  a.  Notes   to  Chandelor  v.  Lopus.   i 

ch   circumstances  the   vendee  Smith's  Lea.  Cas.  (Sth  Am.  ed.)  295. 

eceive  and  hold  the  goods  con-  tt  jr;.,-  Biddle   Chat.    War.,  f   iSo,  ^/ 

the  vfishcs  of  the  vendor,  and  seq.;    Story   on   Sales    {Perkins'    ed.), 

me  time  refuse  to  comply  with  f^  3'>4~365i    Schuchardt   v.   Aliens,    t 

ract  on  his  own  part   for  pay-  Wall.  (U.  S.)  359,  368;  Williamson  v. 

the   time   of  delivery.     If  he  Allii^n,  j  East '446;  Stuart  t>.  Wilkins, 

this,  Ihe  vendor  may   recover  Douglas  iS;  Crosse  i-.Gardiner,  Carth. 

B,  and  the  question  of  a  breach  90;  1  Shower  68:  3  Mod,  j6i;  Medina i'. 

nty  cannot  arise,  Ihe  contract  Stoughton,    Salk.     210;      Wolcott     r. 

tvmg  become   executed.      Os-  Mount,  38  N.  J.   L,  496;  s,  c,  10  Am. 

Santz,  60  N,  Y,  540.      ,  Rep,  4J5. 

e  vendor,  by  leaving  Ihe  goods  j.   Wolcott  v.   Mount,  38  N.  J.    L. 

ving   the   payment   or   special  ^y.  «.  c.,  20  Am.  Rep.  4J5;    Slory  on 

the  contract,  may  change   the  Sales  (Perkins'  ed,),  44  364,  361;;  note 

1    upon    principles   heretofore  to  Chandelor  r.  Lopus.  i   Smithes  Lea. 

._._.,. j__   __   !...  Cas.  (8lh  Am,  ed,)  295,  e^iirj. 

In  Wolcott  u.  Mount.  38  N.   J.    L. 

■.  498.  BEASLKr,  Q.y,  said:  "The  ten- 
dency of  recent  adjudications  has  beetl, 
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IMPLIED    lI'^^^v^ATK.IfodlfleitloBofOldEnle* 

Cavcal  emptor  was  no  longer  applied  improperly  to  cases  where 
the  law  implied  a  contract  of  warranty  and  the  distinction 
between  cases  governed  by  the  maxim  and  cases  of  implied  war- 
ranty became  clear.  If  the  doctrines  of  caveat  emptor  and  implied 
warranty  are  still  sometimes  confused  in  the  decisions  of  the 
courts,  the  fault  is  with  the  lawyers  and  the  judges,  and  not  with 
the  progressive  common  law,  the  principles  whereof  upon  these 
subjects  are  now  distinctly  marked  and  limited  by  that  right  reason 
which  is  the  essence  of  the  law.' 

tlon  made  by  the  vendor  was  meant  as 

Such  modincHtlon  in  the  doctrines  of 
^  .  .  the  law  relating  to  implied  warranties 
applies,  the-  effort  is,  not  to  elevate  par-  hos  already  been  fuUv  treated  in  llie  dis- 
ticular  expreesions  contained  in  a  given  cussion  o1  "  cax'tat  etuHor"  ante,  and 
contract  into  a  general  rule  of  law,  but  need  not 
to  regard  each  caise  in  the  llglit  of  its  change  ii 
own  circum stances,  and  with  respect  instruTnental  in  causing  the  moditicalion 
solely  to  the  understanding  of  the  is  discussed  by  Mr.  Story,  iti  the  sec- 
parties.      Whether   the    representation  tions  cited  abo\e. 

or    affirmation    accQm;?anying    a    sale  1.  Compare  3  Schouler's  P.  P.  (2nd 

shall  be  regarded  as  a  warranty,  or  as  ed.).  ^  381;  Story   on   Sates   (Perkins' 

simplex  cominend/ilio,  is  a  question   to  ed.),  f^  359,364, 165;  notes  to  Chande- 

,  be  solved  by  a  search  for  tlie  inlentioiT  lor  i'.  Lopus,  i  Smith's  Lea.  Cas.  (Sth 
of  the  contracting  parties.  The  two  Am.  ed.)  204,  el  'fg.,  and  the  para- 
cases  of  Tendwine  i'.  Slade,  2  Espin-  graphs  of  this  article  treating  of  rafea/ 
asse  571;  and  Power  i'^  Barliam,  4  A.  emptor  and  Its  limitations  in  modern 
'  &  E.  473,  are  conspicuous  examples  of  limes, 
this  rule.  In  the  former  there  was  a  Aulhorilifs:  Inclosing  this  article, 
sate  shown  of  two  pictures,  the  cata-  the  writer  cannot  too  much  acknowl- 
logue  of  the  auction  describing  one  as  edge  his  indebtedness  to  the  admira- 
a  sea  piece,  by  Claude  Lorraine,  and  the  bie  notes  in  the  American  Deci- 
other  a  fair,  by  Teniers.  This  descrip-  slons  and  Reports,  whence  much  of  hii 
tion  was  keld  by  Lord  Kenvon  to  be  authority  has  been  derived.  Biddle  on 
no  warranty  that  the  pictures  were  the  Chat.  War.  has  also  been  serviceable  bv 
genuine  works  of  the  artisis  referred  to,  reason  of  its  clear  and  accurate  state- 
but  merely  an  expression  of  the  opin-  ments  of  the  law.  From  the  time-hon- 
ion  of  the  vendor  to  that  effect.  In  ored  work  of  W.  W.  Story  on  Sales 
the  other  case,  it  "  appeared  that,  at  a  much  help  has  been  received,  as  also 
sale  of  four  pictures,  thev  were  de-  from  the  extensive  notes  to  Chandelor 
scribed  as  '  four  pictures,  views  in  Ven-  1:  Lopu^,  in  x  Smith's  Lea.  Cas.  (Sth 
ice— Canal et to,'  and  it  was  left  to  the  Am.  ed.).  The  lucid  treatise  on  Sales 
jury  tcWdecide  whether  the  intention  of  Mr.  Benjamin,  with  the  scholarly 
■was  t<j  warrant  the  pictures  as  authentic,  notes  of  E.  H,  Bennett,  has  been  indis- 
the  court  distinguishing  this  case  from  pensable.  and  Mr.  Schouler's  clear 
the  former  one  by  the  circumstance  enunciation  of  principles  in  the  second 
that  Canaletto  was  comparatively  a  volume  of  his  "Personal  Property"  has 
'modern  painter,  the  authenticity  of  been  greatly  relied  upon.  Not  less  valu- 
whose  works»was  capable  of  being  able  than  any  of  the  foregoing  in  ite 
known  as  a  fitct,  while,  with  respect  to  collection  of  authorities  Is  the  work  on 
the  productions  of  very  old  painters,  an  Sales. bv  Mr.  Newmark,  in  the  practi- 
a^sertion  as  to  their  genuineness   was  tionerEi^'^  series. 

necessarily  a  matter  of  opinion.     .     .     .  While   all   of  the  works   have  been 

The  question  consequently  is,  in  everv  freely    used,    for   which    acknowledge 

.  case  of  this  kind,  whether  the  condi-  ment  is  here  made,  the  writer  has  tried, 

tions  were  such  that  the  vendee  had  the  as  far  as  possible,  to  examine  the  cases 

right  to  understand,  and  did  so  under-  for  liimself  and   state  in   his   text   the 

stand,  that  an  affirmation  or  representa-         -    •-  ■         


ft.  IMPORT— IMPOSE.  Dtflidtira. 

OET— MPORTATIOH— niPOETBE.— (See  Impost,  Revenue 

— To  bring  from  a  foreign  jurisdiction  into  this  jurisdiction 
sndise  not  the  product  of  this  country.' 
ports"  are  things  imported.' 
OSE.— To  lay  or  levy .3 

he  Sleamboat  Forreater,  Newb.  retail,  o 

;U.  S.)  94.  Lew    J'. 

'hat  then   are  Hmports'  ?    The  King  v. 
inform  us  thej"  are  "thlnKB  im-        IinpanAtlon.— 

If  we  appeal  to  usage  fat  the  portation  ff>  as  to  attach  the  right  to  . 
J  of  the  word,  we  shall  receive  duties,  it  is  necesaary,  not  only  that 
e  answer.  They  arc  the  articles  there  should  be  an  arrival  within  Ihc 
ves  which  are  brought  into  the  limits  of  the  United  Stales  and  of  a  col- 
.  'A  duty  on  imports'  then  Is  lection  district,,  -but  also  within  the 
civ  a  duty  on  the  act  of  impor-  limits  of  some  port  of  entry."  Arnold  v. 
>ut  isadut^on  the  thing  Im-  Unit^  States,9Cr.(U.  5.')' 104;  United 
Itis  not,  Uken  in  lu  literal  States  v.  Vowell.  ^  Cr.  [U.  S.)  368.  To 
anfined  to  a  duty  levied  while  constitute  an  importation,  under  a  non- 
;le  la  entering  the  country,  but  importation  act,  it  is  also  necessary 
to  a  duty  levied  after  it  has  en-  that  there  should  be  an  intent  to  land 
e  country."  A  license  ta«  on  the  goods  there.  "It  is  undoubtedly 
rs  ii>  a  duty  on  imports,  within  true  that  the  mere  act  of  coming  into 
ningConst.  U.  S.,art.  I,  4  10,  cl.  port,  though  without  breaking  hulk,  is 
>  State  shall  .  .  lay  any  Im-  frima  facir  evidence  of  importation, 
duties  on  imports."  etc.  Brown.  Yet  even  this  presumption  mav  be  re- 
land,  u  Wheat.  (U.  S.)  419.  butted.  If  a  vessel  come  in  by  (lislress,  ' 
r  this  clause  of  the  constitution,  or  to  avoid  capture,  it  has  not  l>een 
s"are  confined  to  things  brought  considered  as  an  imporlatton."  Storv, 
-eign  countries,  and  does  not  J.,  in  Schooner  Mary  &  Cargo,  i  Gall, 
things  brought  from  foreign  (C.  C.)  J0&;  Schooner  Boston  &  Cargo, 
Woodruff  r.  Parham,   8  Wall,  i  Gall.  (C.  C-)  239. 

IJ3;  License  Cases,  5  How.  (U.  Importar, — A  person  engaged  in  for- 
Brown  !■.  Houston.  114  U.  S.  eign  commerce,  McLean, J.,  in  License 
ople  i-.  Maring,  3Keyes(N.  Y,)  Cases,  5.H0W.  (U.  S.)  594.  By  the  Eng. 
ite  V.  Pinckney,  10  Rich.  (S.  Ush  Customs  Amendment  Act,  1859.  % 
74;  Territory  v.  Farnsworth  S.  "the  word  importer  in  any  act  relai- 
,  5  Pac.  Rep.  869.  Ing  to  the  customs  Is  to  a'pply  to  and 
tord  "imports"  applies  lo  things,  Include  any  owner  or  other  person  for 
y  only,  and  not  to  persons,  as  the  time  being  possessed  tof  or  beneli- 
ers  and  immigrants.  People  v.  daily  interested  In  any  goods  import- 
{nie  Generale  Transallantique,  ed."  See  Budenberg  f,  Roberts,  L.R., 
5.  to;  Norris  v.  City  of  Boston,  1  C.  P-  yil\  s.  c.  1  Han.  &  Ruth.  836. 
(Mass.)  l8l.  And  see  Passen-  >.  "VVithout  entering  into  any  nice 
ics,  7  How.  (U.  S.)  *77.  The  or  hypercritical  cons(deratio»  of  the 
mportation"  is  used  in  Const,  stgnilication  of  the  word,  it  Is  suflicient 
rt.  I,  -f  9,  in  reference  lo  slaves,  to  say  that  the  latin  word  •ilBfono.' 
«  were  property.  from  which  it  is  derived,  was  as  gen- 
ynne  i*.  Wright,  1  Dev.  &  B.  erally  used  In  that  tongue,  among  the 
■.)  »3,  "imports"  was  said  to  in-  ancient  Romans,  to  mean  to  lav  or  lev|i 
its  meaning  both  "the  act  of  a  tax,  as  the  derivative  of  ft  in  our 
tion"  and  "the  articles  import'  tongue  has  since  been  used  in  this  coun- 
ichlatterretalntheircharacleras  try,  and  among  all  English  speaking 
until  by  the  first  wholesale  dis-  people,  to  signi^-  the  same  thing;  and 
of  them  they  have  passed  from  from  it  is  also  cferived  the  word  "im- 
Lrol  of  the  importer  and  become  post'  in  our  language,  which  has  scarce- 
rated  in  the  mass  of  property  of  ly  had  any  other  meaning  than  a  tax, 
Ite,  or  until  they  have  been  however  assessed,  levied,  or  collected' 
up  from  the  original  cases,  or  by  a  government,  although  it  has  by 
jrm  in  which  they  havo  been  u-age  acquired  a  more  restricted  mean- 
d,  and  are  offered  for  sale  at  ing.  and  is  now  confined  in  its  applica- 
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IMPOSITION— IMPOSSIBLE  CONTRA  CTS. 

IHFOSniON. — An  impost;  tax;  contribution.* 
IHFOSSIBLE  COKTKACTS. 

1.   Definition.  176.  Exislena    of  Person    or 

II.  Impotsibility   Aristog   fTom    Na-  Thing,  161. 

ture  o(  Contract.  176.  3.  From    Statutory    Enact- 

HI.  Intervening  Impossibility,  178.  menl,  iSi. 

1.  GcHiral/fule,  17S.  4.  From  Act  of  Obligee,   iSj. 

2.  Performance  Dependent  on 

I.  Seflnition. — Impossible  contracts  which  will  be  deemed  void 
in  the  eye  of  the  law,  or  of  which  the  performance  will  be  ex. 
cused,  are  such  contracts  as  cannot  be  performed,  either  because 
of  the  nature  of  the  obligation  undertaken,  or  because  of  some 
supervening  event  which  renders  the  performance  of  the  obliga- 
tion either  physically  or  legally  impossible.* 

n.  Mpouibility  Arina^  from  Nature  of  Coutraot. — To  render  a 
contract  invalid  because  of  an  impossibility  arising  from  its 
nature,  it  is  essential  that  the  thing  to  be  done  cannot  by  any 
means  be  accomplished.'     If  it  is  only  improbable,  or  out  of  the 

lion  to  taxes  or  duties  imposed  by  gov- 

thorized  by  tlie  iegielature  of  the  State,  hold  binding  upon  the  parties,  because 

for  whatever  purpose,  and  however  aS'  of  the  natural  or  legal  impossibility  of 

certained,  which   is  fixed  in  its  amount,  the  performance  by  one  party  of  that 

or  is  sMe&Bed  and  collected   by  the   in-  which    is    the    consideration    for    the 

htrumentality  provided  for  it  in  the  act,  promise  of  the  oilier."    7  Wait  Act.  & 

is  in  effect  imposed  by  law  on  the  per-  U.  124. 

Ron  who  Is  bound  to  pay  it,  whether  it  "  If  the  thing  lo  be  performed  is  no- 
be  laid  directly  or  indirectly  upon  him."  toriouslv  physicallv  impossible,  and  wa:^ 
Neary  v.  P.  W.  &  B.  R.  Co.,  (Del.)  9  known  to  be  so  atthe  time  of  th.-  mal:- 
At.  Rep.  41 1.  ing  of  the  contract,  the  contract  will  b; 
1.  Whart.  Law  Lex.,  Repalje  &  L.  a  void  contract,  unless  the  promisor 
Law  Diet.  An  asseti<men(  for  benefits  hat  taken  upon  himself  to  warrant  that 
in  widening  a  street  is  a  "civil  imposi-  it  is  possible."  Addison  on  Cont.  (Stli 
tion,"  within  the  meaning   of  the   term  Eng.  ed.),  p.  1196. 

in  a  clause  ofa  charter  of  a  college,  ex-  B.  Addison  on  Contracts  {8lh  En§. 
empting  its  lands  from  taxation.  "'AH  ed.).  t]q6i  Benj.  Sales.  4  5^1  (Bennetts 
civil  impositions,  taxes  and  rates,"  in-  ed.);  i  Pars. Cont.  460;  )  Story  Com.  4 
elude  burdens  and  duties  to  be  rendered  1334;  Powell  on  Cont.  160;  5  Vin. 
in  money  or  otherwise,  imposed  by  the  Abr.  no,  in;  t  Roll.  Abr.  419;  1  Bl. 
civil  authority,  either  specifically  upon  Com.  341;  Co.  Litt.  Jo6  a;  Supt.  etc. 
the  lands,  or  upon  the  owner  or  occu-  of  Public  Schools  of  Trenton  f.  Ben- 
pant  in  respect  thereof,  as  well  as  those  nett,  16  N.  J.  (3  Dutch.)  L.  ^13;  Beebc 
contributions  to  the  public  revenue  «■  v.  Johnson,  19  Wend.  (N.  Y.)  500:  s. 
acted  from  citizens  and  subjects  accord-  c.,  32  Am.  Rep.  518. 
ing  lo  their  several  abilities;  the  meas-  Lasal  OnvMiitilUtr. — In  Nerot  r. 
ure  of  those  abilities  tieing  rated  by  the  Wallace.  3  T.  R.  17.  an  agreement 
estimated  value  of  their  real  and  per-  was  entered  into  by  tfie  assignees  of  a 
sonal  estates.  .  .  .  The  association  bankrupt  that,  in  consideration  of 
and  order  of  the  terms  may  indicate  an  obligation  of  a  friend  of  the 
that  'civil  impositions'  are  to'be  limited  bankrupt  to  pay  a  sum  of  money, 
to  such  as  are  in  the  nature  of  taxes;  but  the  bankrupt  would  not  be  called  upon 
at  the  same  time  they  show  that  the  to  account  for  certain  sums  received  by 
taxes  thereby  intended  are  not  to  be  him,  and  would  not  be  examined  by  the 
taken  in  a  narrow  or  restricted  sense."  bankruptcy  commissfonere  with  refer- 
Harvard  College  v.  Aldermen  of  Bos-  e nee  thereto.  It  was  Ae/^  that  as  the  as- 
Ion,  104  Mass.  470.  signees   had   not    the    power    to    dis- 

i;g 


tf.  IMPOSSIBLE  CONTRACTS.    Hnu™  of  ContrMt 

if   the   obligor,  it  is  not,  in  law,  deemed   impossible,  no 
how   absurd   or   improbable   the    idea   of   its  execution 


I  the  bankrupt's  examination,  tegal.  contemplation,  force  the  Bale  of 

et  was  invalid.     Lord  Ken-  another's  property  by    a  given   daj-,  or 

"  I  do  not  saj'  that  this  is  a  by  any  day,  as  of  his  own  act." 

actual;    but    the  ground   on  WaxTUitr  Of  Parfonuuicia  of  Uie  Dn- 

mnd   my  judgment   is   this  :  poialbla.— In  CUffbrd  v.  Watts,  L.   R., 

I  person   who,   in   considera-  j  C.  P.  576.  Willes,  J.,  uses  language 

ne  advantage,  either  lo  him-  which>«eems  to  Imply  that  a  man  may 

another,  promises  a  benefit,  warrant  the  happening  of  the  imposEi- 

the  power  of  conferring  that  ble  in  such  terms  us  will  bind  him.     He 

to  the  extent  lo  which  that  says  :  "Cases  may  be  conceived  in  which 
ofesses  to  go  ;  and  that  not  a  man  may  undertake  lo  do  thai  which 
act  but  In  law.  Now,  the  turns  out  to  be  impossible,  and  j'et  he 
lade  by  the  assignees  in  this  may  still  be  bound  by  his  agreement. 
h  was  the  consideration  of  I  am  not  prepared  to  say  tliat  there 
lant's  promise,  was  not  in  may  not  be  cases  in  which  a  man  may 
er  to  perform  ;  because  the  have  contracted  to  do  something  which, 
ncrs  had,  nevertheless,  a  in  the  present  Elate  of  scientific  knowl- 
lamlne  the  bankrupt.  And  edge,  may  be  utterly  impossible,  and  yet 
jn  of  the  assignees  could  de-  he  may  have  so  contracted  as  to  war- 
creditors  of  the  right  of  ex-  rant  the  possibility  of  iti  performance 
,  which  the  commissioner*  by  means  of  some  new  discovery,  or  be 
jcure  them.  The  assignees  liable  in  damages  for  the  non-perform- 
tlpulate  only  for  their  own  ance,  and  cannot  set  up  by  way  of  tie- 
ilso  that  the  commissioner*  fence  that  the  thing  was  impossible. 
'bear  to  examine  the  bank-  But  before  we  arrive  at  such  a  conclii- 
clearlr  they  had   no  right  to  lion  we  must   be  satisfied,  if  no  otlier 

hands  of  the  commissioners  reasonable  conclusion  suggests  Itself, 
y."  that  the  party  really  did  intend  to  war- 
it  M  rtj  mnuff  to  OntMlf.—  rant  that  to  be  possible  which  was  im- 
nt  by  C  to  pay  A,  B  and  C  on  possible." 

account  has  been  declared  to  Xoyaltr  on  IIlB«r«li  Hot  In  Sxlotonea. 
s(  and  impossible  of  perform-  —In  Clifford  v.  Watts,  L.  R..  5  C.  P. 
use  no  man  can  pay  money  57^''  '""d  owner,  in  consideration  of 
.  Faulkner  v.  Lowe,  j  Exch.  a  rent,  etc.,  demised  the  mines,  pits, 
etc.,  of  clay  under  certain  lands  par- 
it  mtn  Vlroa  of  lorrmnt.—  ticularly  described.  The  lease  granted 
taking  by  a  servant  that  hr  the  lessee  a  license  to  enter  upon  the 
:harge  a  debt  due  to  his  mas-  land  to  dig  and  search  for  clay  and  to 
stderatlon  of  the  debtor  do-  make  pits,  etc.  There  was  no  stlpu- 
■ing  reference  to 
'       ■    ■  ig  found. 

Harvey   v.   Gibbons,   1  of  the  lease,  and  the  lesi^ee  pleaded  that 
It    was  impossible  to  raise  the  quantity 

I    tlMt    Land    WUl     Sou     «t  stipulated,   because    it    was    not  in    the 

Piloo.— In  Stevens  v.  Coon,  i  ground,  and  that  he   had-  entered  into 

.)  356,   the  court  ketd  that  a  the  contract   in  ignorance  of  that  fact, 

n  writing  that  certain   lands  The   court   krld  that  he  was  not  bound 

sold  on  or  before  a   specified  by   the   obligation   in   the   lease.     The 

a     stated    price     was     void  court  distin^ruished  the  case  from  Mar- 

ig   the    obligor    to    the   per-  quia  of   Bute  v.  Thompson,    13   M.   & 

a   legal    impossibility,  Inas-  W.  4S7,  on  the  ground  that  In  the  latter 

he  hMl  no  power  to  compel  case   there   was   an  express  stipulation 

r  the  land  on  the  day  named,  that  rent  should  be  paid,  whether  coal 

:  said  :  "  Is  it  not  legally  im-  was  got  or  not. 

or  him  to  perform  tmi  under-  1.    See 

Certainly,   no  man   can    in  L.  R.,6Q 
oC.ofL.— u                            177 


mumnliw  IMPOSSIBLE  CONTRACTS.  Lnpo-ibmtr. 

nZ.  Intervening  ImpoMibility. — i.  General  Rule. ^\t  is  a  general 
rule  that  where  a  party,  by  his  own  contract,  creates  a  duty  or 
charge  upon  himself,  he  is  bound  to  make  it  good  or  answer  in 
damages,  although  prevented  in  the  performance  by  an  inevitable 
accident.'     But  if  a  contract  be  made  to  do  work  on  a  building 


500:  8.  c,  33  Am.  Dec.  518;  Paradine  chine  in  the  Canadas  might  have  been 
f.  Jane,  Aleyn  17;  Dennott  t>.  Jones,  secured  in  England  by  act  of  pari ia- 
69  l).  S.  (a  Wall.  )  I.  ment,or  otherwise;  at  least,  there  is 
ImprolMMllty  »Bd  Abinrdlty. — "If  the  nothing  in  all  this  necessarily  impossi- 
covenanl  be  within  the  range  of  possi-  ble.  These  provinces  are  a  part  of  the  ■ 
bililv.  however  absurd  or  improbable  British  Empire,  and  subject  to  the 
the  idea  of  execution  may  be,  it  will  be  power  of  the  parliament  at  home,  which 
upheld;  as  where  one  covenants  it  shall  body  might  verv  well  grant  the  privl- 
rain  to  morrow,  or  that  the  pope  shall  lege  the  defendant  covenanted  to  pro- 
be at  Westminster  on  a  certain  day.  cure.  Certainly  we  are  unable  to  say 
To  bring  the  case  witliin  the  rule  of  dis-  the  government  cannot  or  would  not  by 
pensation,  it  must  appear  that  the  thing  any  means  grant  it." 
to  be  done  cannot  b^  any  means  be  ac-  Dtstraotlon  of  BnlldlBC  br  Deftctt  In 
complished;  for  if  it  be  only  improba-  Boli.— If  a  contractor  undertakes  10' 
ble.  or  out  of  the  power  of  the  obligor,  erect  a  building  of  any  kind,  and  is  pre- 
it  is  not  to  be  deemed  in  law  impossible,  vented  by  reason  of  the  nature  of  the 
3  Com.  Dig.  93.  If  a  party  enter  into  soil,  his  contract  is  binding  upon  him 
an  absolute  contract,  without  any  quati-  notwithstanding,  and  he  must  answer 
ficatinn  or  exception,  and  receives  from  in  damages.  Supt.  etc.  of  Public 
thep^rty  with  whom  he  contracts  the  Schoolsof  Trenton  t.  Bennett,  26  N.J. 
consideration  of  such  engagement,  he  (3  Dutch.)  L.  513;  s.  c.,  7a  Am.  Dec. 
must  abide  by  the  contract,  and  either  373;  Dermott  -v.  Jones,  69  U.  S.  (i 
do  the  act  or  pay  the  damages;  his  lia-  Wall.)  i, 

bility  arises  from  his  own  direct  and  Shlpmntof  OarBOMot  lA  Sxtitanc*.— 
positive  undertaking."  Beebe  ii.  John.  In  Hills  v.  Sughrue,  15  M.  &  W,  253.  a 
son,  19  Wend.  (N.  Y.)  500;  s.  c,  32  shipowner  contracted  that  his  vessel 
Am.  Dec.  518;  Supt,  of  Public  ScliooU  should  proceed  to  Ichaboe,  one  of  the 
of  Trenton  v.  Bennett,  26  N.  J.  (3  Guano  islands,  on  the  west  coast  of 
Dutch.)  L.  513;  s.  c,  72  Am.  Dec.  373,  Africa,  and  there  load  a  full  and  corn- 
Contract  to  Obtain  Forelin  P«,t«nt. —  plele  cargo  of  guano,  and  carrv  the 
In  Beebe  K.Johnson,  19  Wend.  (N.  Y.)  same  to  a  British  port.  In  asuitagalntt 
500;  s,  c,  32  Am.  Dec.  51S.  the  vendor  the  shipowner  for  breach  of  his  con- 
of  a  patent  right  had  undertaken  to  tract  he  pleaded  that  no  guano  could  be 
perfect  a  patent  right  In  England,  and  found  at  Ichaboe,  It  was  held  that  this 
to  secure  to  the  vendee  the  exclusive  constituted  no  defence  to  the  action, 
privilege  of  selling  the  patented  articles  1.  This  was  first  stated  in  terms 
in  Upper  and  Lower  Canada.  The  which  fixed  it  as  a  rule  of  law  in  Para- 
vendee  brought  action  upon  (he  cove-  dine  f.  Jane,  Aleyn  26. 
nant  to  recover  damages,  and  defendant  Coraiuuit  to  B«p»lT  Homt. — Ifalessee 
urged  that  as  both  vendor  and  vendee  covenants  in  his  lease  that  he  will  re- 
were  citizens  of  the  United  Slates,  and  pair  the  demised  buildings,  he  is  bound 
by  the  laws  of  tK>th  England  and  to  do  so,  although  they  be  burned  by 
Cfanada  a   patent   right  could   only  be  lightning,  or  thrown  down   by  enemies. 

obtained  by  a   British  subject,  the  con-     "■-••'■   -  -    '^- .-.._--   -_o 

tract   was  impossible   of   performance, 

and   therefore   void.    The   court   held,    j.  „,  j-„, -.  ._ -. 

however,  that  fullillment  was  within  the  Bullock  v.  Dammitt,  6  T.  R,  650;  Holtz- 

range  of   posslbilitv.  and    sustained  a  apffel   r.  Baker,  18   Ves.    115;    Walton 

verdict  for  the  plaint! if.     Nelson,  C.  J.,  i^,  Waterhouse,  2  Wms.  Saunders   4:0, 

who  delivered  the  opinion,  said:     "It  is  422,  n;  Earl  of  Chesterfield  v.  Duke  of 

clear   that   the   fulBllmcnt   in  this  case  Bollon,  cited  in  2   Wms.  Saund.  422.  a. 

cannot  be  considered  an   impossibility  Oantraottci  Enct  uid  Bepalr  nid(«. 

within   the  rule;  because,  for  anything  — In    Brecknock    cic.     Canal    Co.    :'- 
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ImpdMibUltr. 


.!.     (I.   Pick.)  38'; 


J,  6T.  R.  7111.  theplaintifftued 
□venant  to  build  a  bridge  and 
I  repair.  The  defendant  pleaded 
bridge  was  carried  awaj-  b_v 
r  God,  bv  a  great  and  extra- 
flood,  although  well  built  and 
repair.  A  demurrer  lo  the 
sustained.  See,  also,  Police 
ravlor,  i  La.  Ann.  272. 
ct'to  BTMt  Bnlldlng.— If  a  con- 
indertakc  to  erect  and  com- 
uilding  on  ol-  before  ■  specified 
1  specified  price,  he  is  bound 
and  the  law  will  not  admit  anv 
lunded  upon  the  deslruclion  of 
ing  bj' fire  or  bj' storm.  School 
I-,  Dauchj.  25  Conn.  530;  s,  c. 
''eC'  371;  Do>tcr  I'.  Brown,  35 
s.  c  71  Am.  Dec.  1 1;3;  Adams 
I».j6  Mass.  (19  Pici.)  its:  8. 
n.  Dec.  ,-    "     ■  ■ 

-o-    39 

'.  Beslej-,  41  Mich.  100;  s.c,  36 
1.  433;  Tompkins  I'.  Dudlej-, 
i-jl:  s.  c,  82  Am.  Dec.  34.); 
St.  John's  College,  I-.  R„  6  4. 
iO  L.  J.,  q^  B.  80.  Or  because 
t  soE\ness  of  the  soil  rendered 
idation  insecure.  Sunt.  etc.  of 
>chooU  of  Trenton,  j6  N.  J.  (3 
L.513;  B.  c.,72  Am.  Dec.  373; 
f,  Jones.  64  U.S.  (13  How.) 
,  69  U.S.  (!  Wall.)  (;  Slees 
ird.  20  Minn.  494.  In  Marvon 
r,  4  Car,  &  P.  J95,  It  was  ktld 
ntractor,  who  had  undertaken 
lain  paving  bjr  a  specified  date, 
t  recover,  having  failed  10  com' 
rfthin  the  stipulaled  lime,  al- 
he  failure  was  caused  by  a  ces- 
f  the  work  during  four  daja 
^  weather  was  unsuiuble. 
«IT  ContTmetofBUa, — In  Booth 
en  Duyvil  Rolling  Mill  Co., 
.  4S7.  It  was  irid  that  a  manu- 
who  had  contracted  to  manu- 
^rtain  articles  could  not  plead 
:ation  that  he  was  prevented  bj 
jcing  burnt  down;  and  in  Eddy 
:nt,  38  Vt.  486,  a  lumber  dealer 
contracted  to  deliver  certain 
md  who  was  known  to  depend 
supplies   on  certain  mills,  was 


round  of  the  imponstbilitj-  of 
%  the  lumber  bv  reason  of  a 
which  had  caused  the  mdlE  to 
■k. 

Gehee  v.  Hill,  4  Porter  [Ala.) 
,  I9  Am.  Dec.  277,  a  person 
contracted  to  sell  and  deliver 
quantity  of  corn  and  fodder, 
'  to  be  bound   bj'  his 


although  his  crops  had  failed  owing  to 
an  excessive  drought.  Simtlarlj',  a 
dairyman  who  has  agreed  to  deliver 
certain  dairy  produce,  cannot  justlfjr  a 
failure  to  do  so  bv  reason  of  the  drying 
of  his  cows.  Oatley  I.  Morton,  11  N. 
Y.2S. 

S«lai — nainr*  to  D«Ur«r.— A  failure 
to  deliver  goods  sold,  within  the  con- 
tract time,  is  not  excused  by  the  fact 
that  the  government  has  taken  posses- 
sion of  the  means  of  trangportation, 
and  that  no  facilities  are  available  for 
private  persons.  Bacon  v.  Cobb,  45 
111.47.  ^°'  by  the  fact  thai  a  river 
which  is  the  usual  route,  is  frozen,  if 
other  means  are  available.  Engster  v. 
West,  35  La.  Ann.  i  ig;  s.  c,  48  Am. 
Rep.  23!.  In  Tobias  v.  Litsberger,  to^ 
N.  Y.  404.  a  seller  was  held  responsible 
for  delay  in  shipment,  although  at  the 
time  of  contract  the  goods  were  in  a 
German  port,  situated  upon  a  Hver 
forty  miles  from  the  sea,  and  the  river 
was  froien.  An  impossibility  of  ship- 
ping goods  safely  which  arises  from  the 
nature  of  the  goods  and  the  state  of  the 
weather,  is  no  justification.  KItiln- 
ger  V.  Sanborn,  70  III.  146;  Kribs  *. 
Jones,  44  Md.  396. 

Bond  lo  Batnra  Oluftand  VmmI. — 
In  Steele  r.  Buck,  61  III.  343;  s.  c,  14 
Am.  Rep.  60,  the  charterers  of  a  vessel 
bound  themselves  by  a  bond,  with  sure- 
ty, to  return  the  vessel  in  good  order. 
Whilst  in  the  possession  of  the  charter- 
ers the  vessel  was  destroyed  in  a  gale 
by  the  "act  of  God,"  The  court  Meld 
that  the  grantors  of  the  bond  werellable 
for  a  breach,  notwithstanding  the  loss. 
But  see  Singleton  r.  Carroll,  6  J.  J. 
Marsh.  (Ky.)  ss?;  s.  e.,  11  Am.  Dec. 
9j,  where  it  was  Mrld  that  the  failure  of 
the  lessee  of  a  slave  to  return  him  in 
terms   of  a  covenant   in  his  lease,  wan 


Olailnt  Bohool  for  aioknaii. — Ifa  pub- 
lic school  is  closed  by  reason  of  an  epi- 
demic in  the  neigh txirhood,  the  trustees 
must  pay  the  salary  of  the  teacher,  not- 
withstanding. Dewey  r.  Alpena  School 
Dislricl,  43  Mich.  480;  s.  c,  38  Am. 
Kep.  206. 

PTOmiM  of  MAiTtaca. — In  Hall  ;'. 
Wright,  E.  B.  &  E.  746;  17  L.  J.,  Q^B. 
145.  the  plaintiff  sued  lo  recover  dam- 
ages for  breach  of  promise  of  marriage. 
The  defendant  pleaded  that  it  wa»  im- 
possible for  him  to  enter  into  the  mar- 
ried slate  without  danger  to  his  life; 
but  the  court  ield  that  the  plea  consU- 
tuted  no  defence. 


intorvwdBg  IMPOSSIBLE  CONTRACTS.  impowlWU^. 

already  in  existence,  whether  by  way  of  repairs  or  alterations,  or 

for  work  which  forms  only  part  of  a  new  building,  the  destruc- 
tion of  the  building  before  completion  excuses  the  contractor 
from  the  performance  of  his  contract,  and  he  is  entitled  to  the 
value  of  any  work  that  may  have  been  done  at  the  time  of  the 
destruction.' 

OautTMt  of  AffiralKbtmant.— ir  a  ^hlp-        Forelfn  Ftocmi.— tn  WarehHm  Bank 

o^vner    contract   that   his   vessel   shall  v.    Burt,    S7    Mass.    (5    Allen)   113.  a 

proceed  (o  a  certain  port  and  there  load  carrier  agreed  Eo  obtain  the  renewal  oi 

a     cargo,     contrary     winds    and    bad  certain  notes  bv  the  maker  and  indor»- 

weather  which  prevent  the  vessel  from  crs,  who  were  resident  in  Canada,  or  lu 

reaching   the   port   of  loading  form  no  return  the  original  notes  within   a  rcj- 

excuse.     Shubrick  v.  Salmond,  3  Burr.  Bonable  time.   The  notes  were  deliieri'J 

1639.    Similarly',  an  embargo  declared  by  him  to  one  of  the  Indorsers  in  otilcr 

by  a  foreign  port  which  prevents  the  that  the  latter  might  oblsin  the  renew - 

loading  of  the  vessel,  is  no  justification,  flis.     While   in    Ws    hands    Ihej-  wert 

Monk  V.  Cooper,  2  Stra.  763;  Atkinson  garnisheed   at  the  instance  of  a   jiHor 

V.   Ritchie,   10   East   530;    Hadley    v.  indorser.       In    an    action    for    breacli 

Clark,  8  T.  R.  159.    Nor  is  the  fact  Ihal  of  liis   contract   <o    return    the   note^. 

an  infectious  diitcase  exists  which  pre-  he    pleaded     imposEibilily     by    reason 

venlK  communication   with   the   shore,  of   the   garnishment,  but   it   was  krIJ 

Barker  v.  Hodgson,  3  Man.  &  Sel.  167.  that   the   plea    constituted    no    ju^liti- 

Nor  the  fact  that  the  loading  cannot  be  cation. 

completed  within  the  stipulated  time  bj'         I.    Rawson     v.    Clark,   70   III.  656: 

reason    of   ice.    Barrett   v.   Dutton,   4  Schwarlz'r.  Saunders,  46  III.  iS;  Lord 

Camp,  333.  Or  that  the  cargo  cannot  be  v.    Wheeler,  67   Mass.    (I   Gray)   l8;: 

discharged  for  the  same  reason.    Hodg-  Nlblo  t'.  Binsse,  i  Keyes   (N.  Y.)  476; 

don  r.  New  York  &   N.  H.  &   H.   R.  HolUs  p.  Chapman,  36  Tex.  1;  Cook  r. 

Co.,  46Conn.  J77;    Ay  I  ward  u.  Smith,  McCabe.  52    Wis.   250;  s.  c,   40   Am. 

2L0W.  C.C.  192.  In  Hand  i',  Bavnes,  Rep.   765;    Menetone    v.   Athawes,   j 

4  Whart.  (Pa.)  204;  s.  c.,  33  Am.  Dec.  Burr.  1591.     But  see  Brumby  v.  Smith, 

54,  a  shipmaster  who,  by   nis  charter-  3  Ala.  123;  Fildew  v.  Besley,  42  Mich, 

partj',  was  to  proceed  by  way  of  canal,  too;  b.  c,  36  Am.  Rep.  433;  Appleby  i-. 

on  finding  that  it  was. impossible  to  do  Meyers,  L.  R.,  1  C.  P. 614. 
EO  because  (he  locks  were  out  of  repair,        Omtrftot     lOr     Complatod     Job.— In 

deviated  from  his  course.     It  was  ield  Bmmby  i'.  Smith,  3  Ala.  123,  the  court 

that  the  deviation  was  not  justified  in  held    that    the    contractor   could    not 

face  of  a  positive  contract  to  proceed  by  recover  on  a  contract  which  called  for  a 

canal;  and  in  Harmony  v.  Binghani,  12  completed   job.       See,   also,  Fildew   :: 

N.  Y,  99;  s.  c,  63  Am.  Dec.  142,  the  Besley,  42  Mich.  100;  s.  c,  36  Am.  Rep. 

court  held  that  a  freshet  which  render-  433.    The  Wisconsin  supreme  court,  in 

ed  it  impossible  to  travel  by  way  of  a  Cook  -v.  McCabe,   53   Wis.  250;   s,  c, 

canal  was  no  justification  to  a  carrier  40  Am.  Rep.  765,  disapproved ofBrum- 

for  a  failure  to  deliver  the  goods  within  by  v.  Smith,  and  declined  to  follow  ii. 

the  stipulated  time.  In  Texas,  a  recovery  can  be   had  on  a 

Contract  of  OarrlBCe. — In  Williams  quantum  fitrrxiV  although  the  contract 
V.  Vanderbilt,  28  N.  Y.  217,  a  common  stipulates  that  the  work  should  be  fin- 
carrier  of  passengers  agreed  to  transport  ished  before  payment.  Hollis  t'.  Chap- 
the  plaintiff  from  New   York  to   San  man,  36  Tex.  1. 

Francisco,  via  Lake  Nicaragua.    The        Contract  to  Erect  HoilM—Pnjmeiit  br 

contract  specified  that  the  portion  of  the  IleuilM&Miit.— If  the  contractor  agree 

route  between  San  Juan  del   Sur  and  to  erect  a  house  for  which  he  is  to  be 

San  Francisco  should  be  by  a  steamer,  paid  according  to  the  material  and  labor 

named  the  "North   America."     It  was  done — on    measurement, — if  the  house 

itld  that  the  promise  to  carry  plaintiff  is  destroyed  before  completion  the   loss 

in  that  particular  steamer  was  a  minor  falls  upon  the  owner,  and  the  contracl- 

part  of  the  contract  which  was  to  carry  or  can  recover  for  material  and  tabor. 

the  pialntilf  through,  and  that  the  loss  Wilson   v.   Knott,   3   Humph.  (Tenn. 

of  the  "North  America"  did  not  excuse  473;     Clark     v.      Franklin,     7     Leigh 

the  carrier  for  failing  to  do  so.  (Va.)  1. 
180 
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'ormance  Dependent  on  Existence  of  Person  or  Thing. — 
itracts  in  which  the  performance  depends  on  the  con- 
istence  of  a  specified  person  or  thing,  a  condition  is 
lat  impossibility  of  perf^ormance  arising  from  the  perish- 
:  person  or  thing  shall  excuse  non-perfoi 


.  Browne,  59  Cal.  37;  Rvan  1.589;  ».  c,  84  Am.  Dec.  578;  Whin- 
!5  Conn.  188;  s.  c,  65  Am.  cup  v.  Hughes.  L.  R.,  6  C.  P.  78;  Tas- 
Lnight  t'.  Bean.  21  Me.  531;  ker  i>.  Shepherd.  6  H.  &  N.  575;  30  L. 
Jnscolt.  10  Me.  453;  s.  c,  J.  Ex.  107.  The  existence  of  an  infec- 
ec.  66;  Shullz  !■.  Johnson '»  tiouB  disease  in  the  neighborhood  which 
,  Mon.  (Kv.)  500;  Stewart  exposes  the  servant  to  danger  Is  suffi- 
"-  •■---  '■-  Allen)  306;  cienl  to  justify  the  tenninalion  of  the 
'  '"  ~  ~  contraci.  Lakeman  r.  Pollard,  43  Me. 
463. 

Contract  IWr  Tnlttoa. — The  sickness 
of  the  pupil  which  prevents  his  receiv. 
ing  tuition  in  terms  of  a  conlracl,  Is  a 
sufficient  excuse  for  non- performance. 
Stewart  v.  Lorinc,  87  Mass.  {j  Allen) 
9  Qi,  V^-  And  a  puplT  who  has  been  taken 
sick  maj  be  removed  from  school  with- 
out notice,  although  notice  be  required 
by  the  contract.     Simi  '"'  ' 

46  L.  J..  C.  P.  D.  679. 


lorton,  47  N.  Y.  61;  s 
.15;    Spalding  v.  Rosa,  71 

c,  27  Am.  Rep.  7;  Siler  v. 
.  C.  tfA;  Billing's  Appeal. 
58;  Verrington  v.  Greene, 
);  s.  c„  84  Am,   Dec.  578; 

Spiers,  L.  R.,  1  Q.  B.  D. 
1  1'.  Coupland, 


R..4C.  P.  1;  Robinson  v. 
R..  6  Exch.  367;  Simeon  v. 
L.J..  C.  P.  D.  679;  Tasker 


.  WatBon, 


30  L.J 

ir  3  B. , 


Ueknaii  of  Parformor.  —  Sickness, 
which  prevents  a  performer  from  ap- 
pearing at  the  opening  of  a  series  of 

tract  and  releases  both  parties.  Pou»- 
sard  V.  Spiers.  L.  R.,  i  Q^  B.  D.  410. 
In  Robinson  r.  Davison,  L.  R.,  6 
the  delivery  if.  without  his  Exch.  267,  a  husband  contracted  that 
shes.  although  the  title  has  his  wife  would  perform  as  a  planiste  at 
1  Dexter  v.  Norton.  47  N.  a  series  of  concerts.  It  was  keU  that 
7  Am.  Rep, 4H.  In  Howell  sickncs<i.  which  rendered  it  impos- 
I,  L.  R.gQ^S.  46;,  I  Cl^B.  sible  for  her  to  perform,  released  him 
""  ielii  that  a  person   who    from  tiahility. 


Taylor  r.  Coldwell 

ipacUe  Obattol. — In  keep- 
:  principle  stated  in  the  text, 
"'  "   speciHc  chattel  i     ' 


:tcd  to  deliver  a  specified 
potatoes,  to  be  grown  on 
ids,  was  excused  Irom  per 
f  It  became  impossible  ti 
contract  quantity  owing  ti 
>f  the  land  to  produce  it, 
for  Urwlet.—lf  a  servan 
he  term  of  his  service,  or  i 
led  by  sickness  so  that  h< 
1  the  remainder  of  his  con 
ipossibility  justifies  the  non 
:.  Ryan  i'.  Davton.  2 
B.  c .  65  Am.  fiec.  560 
L.lnscolt.  10  Me.  453;  k.  c 
:.  66;  Wolfe  V.  Howes.  21 
Pouiisard  f.  Spiers,  L.  R., 
j;  Boait  V.  Firth.  L,  R.,  , 
binson  v.  Davison,  L.  R„ 


In  Spaldmg  v.  Rosa,  71  N.  Y.  40; 
B.  c,  17  Am.  Rep.  7.  the  defendants 
contracted  with  plaintHfs,  who  were 
proprietors  of  a  theatre,  to  furnish  the 

"  Wachtel  opera  troupe"  to  give  a  cer- 
tain numl>er  of  performances.  Wachtel. 
from  whom  the  company  took  it» 
name,  was  the  leader  and  chief  attrac- 
tion, and  his  connection  with  the  com- 
panv  was  the  inducement  to  the  plain, 
tiffs' 10  enter  into  the  contract.  Wach- 
tel. because  of  lIInehN,  was  unable  to 
sing,  and  in  consequence  defendants 
did  not  perform.  In  an  action  to  re- 
cover damages  for  breach  of  the  con- 
tract, it  was  held  that  the  presence  of 
W.achtel  was  the  principal  thing  con- 
tracted for,  and  was  of  the  essence  of 
Greene  v.  Linton,  the  contract ;  that  plaintiffs  would  not 
^l*')  133-  Of.  f  the  em-  havebeen  bound  to  accept  the  services 
uring  the  term  of  service,  of  the  troupe  without  him  ;  aiid  that 
lance  on  his  part  Is  likewise  the  sickness  and  disability  of  Wachtel. 
'errington  i'.  Greene.  7  R.  having  occurred  without  the  fault  of 
181 


IntarmiiiK                IMPOSSIBLE  CONTRACTS.             ImpcMibilitT. 

3.  From  Slaiulory  Enactment. — If,  subsequently  to  the  making 
of  a  contract,  a  statute  is  enacted  which  makes  the  performance 
of  the  contract  unlawful,  a  legal  impossibility  supervenes  which 
releases  the  promisor  from  his  obligation,'     But    if  the   perform- 

a  valid  ex-  ster  v.  Kitchell,   i   Satk.  198.     In   thai 

.  and  a  good  case    Holt.   C.  J.,   said:     "Where  II 

o  the  action.  covenants   not   to  do  an   act  or  thing 

Hire  cf  Hiulc   H«U.— In    Taj'lor    v.  which  was  lawful  to  do.  and  an   act  (fi 

Caldwell,  3  B.  &  S.  8i6,  a  contract  was  pariiamcnl  comes   after    and    compi-l! 

entered    into   for  the  use  of   a   muBic  him    to   do   it,  the   statute    repeals  the 

hall  and   gardens  during    a   series  of  covenant.     So  if  H  covenants   to  do  ^ 

concerts.     The  court  ktld.  that  as  the  thin^  which  is    lawful,  and   an   act  of 

existence  of  the  music  hall    in  a  state  parliament  comes  in  and   hinders  liiin 

fit  for  a  concert  was  essential   to   the  from  doing  it,  the  covenant  is  repealed. 

futtilment   of  the  contract,  both  parties  Vide   Dyer,  17  pi.  j;8.     But  if  a  man 

were  excused  from  performance  by  its  covenants  not  to  do  a  thing  which  was 

dettrucilon  hy  fire.  unlawful,    and    an    act  of   parliament 

Bxhatutton  of  OoaI  M1u«. — The  per-  cotnes  and  makes  it  law-ful  to  do  it.  such 

formance  of  a  covenant  in  a  tease  of  a  act  of  parliament   does   not   repeal  Ihe 

coal  mine,  that  the  lessee  shall  work  the  covenant." 

same  during  the  continuance    of   the  Lutd  TiJien  l]iLd«T  Power  of  Eminent 

lease  in  a  good  and  workmanlike  man-  Somftin. — In  Bailj*  r.  De  Crespignv,  L. 

ner,  is  excused  if  the  coal  become  ex-  R.,  4  Q^  B.  180,  an   action  was  brought 

hausted.      Walker   v.   Tucker,   70    III.  for  the  breach  of  a  covenant  in  a  deed 

517.     See    also   Clifford  v.    Watts.   L.  that  the  grantee   or  his   assigns  should 

R;,  S  C.  P.  576.     In  the   latter  case  the  not  erect   any   buildings   upon  certain 

court  distinguished  the  case  a(  Marquis  lands.      Defendant     pTeadea    that  the 

of  Bute  f.  Thompson,  13  M.  &  W.  4S7,  lands   had   been   acquired  by  a  railnay 

in  which  it  was  ield  that  the  minimum  company    under   compulsory    powers, 

rent  was  payable  whether  coal  exialed  and  it  was  Af/i/ that  asthemilnay  conv 

or  not,  on  the  ground  that  there  was  an  pany   was  authorized  to  take  the  land 

express  covenant  therefor,  and   build   thereon  the  covenantor  was 

I4IM«.~-A  lessee  for  hire  who  has  released  from  his  covenant  thereby,  and 
promised  to  return  an  animal  hired,  is  the  action  could  not  be  maintained. 
excused  from  doing  so  if.  without  his  Harmen.  J.,  who  delivered  the  opinion 
fault,  the  animal  die.  Williams  r.  of  the  court,  said:  "It  was,  indeed. 
Hide,  Palm.  548.  In  Singleton  f.Car-  conceded  on  the  argument  by  the  plain- 
roll,  6J.  J.  Aiarsh.  (Ky.)  527;  s.  c,  22  I ilTs counsel,  that  the  defendant  would 
Am.  Dec. 95,  the  lessee  of  a  slave  who  not  be  liable  for  all  acts  of  the  railway 
had  covenanted  to  return  him  was  iuld  company,  as  he  would  have  been  for 
to  be  released  from  his  obligation  by  the  acts  of  any  other  assignee;  but  it 
Ihe  escape  of  the  slave  without  his  was  contended  thai  the  defendant  was 
fault.  But  see  Steele  f.  Buck,  61  III.  relieved  from  liability  on  his  covenant 
343i  ».  c,  14  Am.  Rep.  60.  as   to   those   acts  only  which  the  com- 

i.   Corides   v.   Miller,  39    Mich.  581;  pany  was  required  by  the  act  of  parlb- 

Brady    V.   Northwestern    Ins.   Co.,  11  ment  to  do,  and  not  as  to  those  which 

Mich.  41s;  Jones  r.  Judd,  41  N.  Y.  411 ;  the  company  was  merely  empowered  to 

Brewster  v.  Kilchell,  I  Salk.  198;  Davis  do.     We  do  not  think  that  this  distinc- 

!•.  Gary,  15  Q^B.  418;  Doe  i'.  Rugeley,  tion    is   well    founded.     The   rule  laid 

6    Q^  B.   107;    Slipper    t.  Tottenham  down   in   Brewster  f.  Kilchell,  i    Salk. 

June.   Ry,  Co.,  L.  R.,  4  Eq.  112;   New-  1 98,  rests   upon   this  ground,  that  it  is 

ington  Local  Board  v.  Cottingham  Lo-  not  reasonable  to  suppose  that  the  legis' 

cal    Board,    L.    R..    II  Ch.   Div.  715;  lature,  while   altering  the  condition  of 

Neway   v.  Bharpe,   L.   R.,   8  Ch,  Div.  things  with  reference  to  which  the  cove- 

39;  Ba'ily  V.  DeCrespigny,  L.  R..4  CtB.  nantor    contracted,    intended    that   he 

iSo:  Brown  v.  Mayor  etc.  of  London,  should    remain   liable   on    a    covenant 

9  C.   B.,   N.    S.   7j6;   31    L.  J.,  C.   P.  which   the   legislature  itself  prevented 

380;  Wynn   v.   Shropshire  Union  Ry.  his  fulfilling;  but  the  covenantor  in  this 

etc.  Co.,  ^  Ex.  420.  case   is   equally  disabled  from  prevent- 

Thisru'lewaslirst  laiddown  In  Brew-  ing   the   railway   company  from  doing 
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obligor  is  thereby  discharged  from  liability.'  And  if  the  obligor 
in  a  condition  has  rendered  services,  but  has  been  prevented 
from  completely  fulfilling  his  contract  by  the  act  of  the  obligee, 

383;  Cape  Fear  etc.  Nav.  Co.  t:   Wil-  emploves.     Hrld.  that  the  derendants, 

cox,  TjoneB  (N.  Car.)  L.481;  s.  c,  78  having  put  it  out  of  the  powerof  the 

Am.  Dec.  260;  Gallagher  T'.  NichoU,  60  plaintiffs     to    scale    Ihe    lumber   sold, 

N.  Y.  438;   Guidet   v.   Mavor   etc.  of  could  not  insist  on   a  scale  of  the  bol- 

New  York,  36  N.  Y.  Super.  Ct.   {4  J.  ance.     Grice  v.  Noble,  59  Mich.  515. 

&  S.)  557,  563;  Young  I'.  Hunter,  6  N.  pTodnctlon  o[  Iiup«etor'i  OertUcAM. 

Y.  ^03;  Goodwin  v.  Holbrook,4  Wend.  — If.  under  a  contract  for  the  erection 

(N.  Y.)  377;  Grice  v.  Noble,  59  Mich,  of  a   building,  the  owner   reiierves   the 

519;    Ketchum   v.   Zeilsdorff,   16   WU,  right  "to  appoint"  intpectors,  and  it  i» 

514;  Pontifex  r.  Wilkinson,  1  C.  B.  75;  provided  that  the  contraclor  should  not 

Holme   I'.  Guppy,   3   Mce.  &  W.  387:  be  entitled  to  payment  until  the  work 

Cort  V.  Ambergate  etc.   Ry.  Co.,  ;7  Q.  ha^  been  ccrtihed   bj-  the  inspeclors,  it 

B.  127;  Holham  r.  East  India  Co.,  1  T.  is  the   duty  of  the  owner  to  keep  in- 

R.  645.  spectorson  the  worii,   and,  upon  com- 

PreTenUns    OomplMlon   of   Snb-coii'  plction.tocausetheinepectors tofurnish 

tr&et.  —  In   Gallagher  x:   Nichols.  60  the  necessary-  certificates,  and  a  refusal 

N.  \'.  438,  One    Lewis,  who   had   con-  to  furnish  the   certificates   will   excuse 

tracted  to  erect  certain  buildings  on  the  non -production  bv  the  controctor,  and 

lands  of  the  defendant  Nichpls,  entered  he  will  be  entitled  to  recover  notwtlh- 

into  a   sub-contract   with   the   firm   of  standing.     Guidet   v.   Mavor    etc.    of 

GoBson  &  Monahan,  bv  which  the  lat-  New  York,  36  Super.  Ct."(4  J.  &    S.) 

tcr  were  to  do  the  ce'Uar  work.    The  557.  562. 

c<  iitract  price  of  the  cellar  work  was  Coiitraet  to  tMlver  Ooodi. — In  Good - 
t  ■  become  payable  when  Ihe  first  tier  win  v.  llolbrook,  4  Wend.  (N.  Y.)  377, 
1.1'  beams  should  be  laid,  and  Lewis  the  defendant  had  agreed  to  pay  a  debt 
gave  Gosson  &  Monohan  an  order  in  salt,  packed  in  barrels  to  be  fur- 
upon  the  defendant  for  the  amount  nished  bV  the  plaintiff,  but  the  plaintiff 
specified,  payable  on  the  completion  of  did  not  uirnish  the  barrels.  It  was  kttd 
the  said  contract  and  approval  of  the  that  the  defendant  was  not  in  default  for 
work  by  Lewis.  This  oyler  was  ac-  not  delivering  the  salt,  as  delivery,  ac- 
cepted by  the  defendant.  Alter  the  cording  to  the  terms  of  the  Contract, 
completion  of  the  cellars,  '^vA  before  was  not  possible  while  plaintilTs  part 
the  laying  of  the  first  tier  of  beams,  of  the  contract  was  not  performed, 
thedcfendant  and  Ltwie cancelled  their  1.  Kennedy  r.  Kennedy,!  Bibb,(Ky.j 
contract,  and  the  former  sold  the  land.  4S4;  s.  c,  1;  Am.  Dec.  629:  Dougbtv  v. 
Ne/d.ihat  as  the  defendant  had  thus  0'Donnelt'.4Dalv(N.  Y.)6o;  Dearborn 
made  the  performance  of  the  condition  f.  Cross,  7  Cow. '(N.  Y.)  48;  Fleming 
impossible,  he  could  not  insist  upon  its  i-.  Gilbert,  3  Johns.  (N,  Y.)  jjo;  Ketch- 
fulfilment,  and  wijs  liable  upon  the  um  v.  Zeilsdorff,  26  Wis.  514;  United 
order.  States  i\  Peck,  103  U.  S.  64;  Russell  v. 

Contract  to  Saw  Lumber, — A  contract  Banderia,  13  C.  B.,  N.  S.  149;  Ellen  1: 

for  the  sawing  of  lumber  provided  that  Topp.  6  Ex.  424;    Mackay  ;'.    Dick.   L. 

it  «heuld  be  scaled  before  shipment  or  R.,  6  A|ip.  Cas.  2ji;   Armitage   v.   In- 

w- hen  being  loaded  on   the   cars.     The  sole,  14  Q^B.  728. 

defendants  shipped  about  one  half  of  Oontraet  to  DoUtnt  Frodnoo. — In 
the  lumber  while  the  rawing  was  being  United  States  r.  Peck,  102  U.  S.  64.  a 
done,  and  measured  the  same  as  shipped,  claimant  In  a  proceeding  in  the  court 
Alter  the  completion  of  the  contract  of  claims  had  agreed  to  deliver  at  Fort 
the  sawmillers  (plaintiffs)  requested  Buford,  Dak.,  a  quantity  of  wood  and 
defendants  to  finish  the  scale,  but  hay.  The  facts  disclosed  in  the  case 
they  declined  to  do  so  until  they  showed  that  the  parties  could  not  hate 
shipped  llie  balance  of  the  lumber,  had  any  other  hav  In  view  in  making 
Plaintiffs  thereupon  brought  suit  for  the  contract  than  that  which  was  to  be 
the  saw-btll,  and  on  the  trial  one  of  the  found  in  the  region  or  country  border- 
plaintiffs  was  allowed  to  testify  to  the  ing  on  the  Yellowstone  river.  Me  failed 
n^easurement  made  bv  him  in  the  mill,  to  deliver  the  hay.  and  on  presenting 
as  the  boards  came  from  the  saw.  and  his  claim  for  (he  wood  delivered  by 
he  was  corroborated  by  some  of  his  him,  the  officers  of  the  goternment 
IS* 


Hon-dallTMr     of  Ooodt     Sold.  —  In 

Ketchum  r.  Zcilsdorif,  :6  Wis,  514.  the 
Belief  of  cerlain  logs  contracted  to  de- 
liver them  at  a  cerlain  lime,  but  before 
that  time  thrv  were  seized  in  a  replevin 
suit  brought  b_v  a  third  part_v.  Thepur- 
chaier  became  surely  on  Ihc  bond  of  the 
plainlifTin  the  replevin  6ult.  In  an  ac- 
tion bv  the  purchaBer  against  the  seller 


»/ld  I 


for 
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is  entitled  to  recover  for  the  services  rendered  on  a  quantum 
•ruit,  and  not  according  to  the  contract^price.' 

imed  to  deduct  therefrom  damages 
«uch  failure.     It  appeared    that  the 

ccrs  of  the   fort  had   caused    other 

-ties  to  cut  the  haj'  in   question   and 

deliver  it  before  the  claimant  had  an 

^rtunitv  to  do  so,   and   he    pleaded 

it.  as  it  was  thus  rendered  impossible 
him  to  fulfil  his  contract,    his   non- 

-fomiance  was  excused.     The   court 

d  that   the   facts   of  the   case   were 

:h  as  to  allow  the  introduction  of  pa- 
evidence  for  the  purpose  of  showing 
the  surrounding  circumstances    the 

iject-matter  of  ihe  contract,  namely, 

r  to  be  cut  and  gathered  in  a  certalD 

;ion,  and  that,  as  the  officers  of  the 

t  had  acted  on  behalf  of  the  govern. 

nl  in  preventing  him  from  perform- 

;  the  contract  by  directing  other  par- 

i  to  cut  the  hay,  he  was  not  responsi- 
for  anv  breach. 

^mUtmioOMiMlMortcage.— In  Ftem'- 

;r.  Gilbert,   3  Johns.    (N.  V.)    517, 

:   defendant  waa    sued    on    a    bond 

liging  him  by  a  certain  time  to  pro- 
re  and   cancel   a   mortgage    of   the 

lintilT.  and  deliver  the  same   to   him. 

le  defendant  was  allowed  to  prove  hy 

rol  that  he   procured   the   mortgage. 

d  having  Inquired  of  the  plaintllf  what 

should  do  with    it,    was    directed  to 

ice  it  in  the  hands  of  a  third   person. 

lis  was  keld  to  be  an   excuse  for  not 

ving  fully  performed   the  condition. 

lOMPsoS',  J.,  who  delivered  the  opin-     contract    rates,    but  . 

I   of  the  court,  said:     "It  Is  a  sound     entitled  to  r 

nciple  that  he  who  prevents  a   thing    of  the    sen 

:ng  done   shall   not   avail   himself  of    said:  ''It  ih 

r  non- performance  he  has  occasioned,     tract    lil^ni^ 

id  not  the  plaintiff  dispensed  with  a     hut  compen 

ther  compliance  with  the  condition     actual   1os-< 

the  bond,  it  U  probable  that  the   de- 

idant  would  have  taken  measure*   lu 

lertain  what  steps  were  requisite  to 

t  the  mortgage  discharged  of  record, 

d  would  have  literally  compiled  with 

:  condition  of  the  bond." 

raUoTs  to  Oonray  PmnlMt.-In  Dcar- 

rn   !',   Cross,   7   Cow.  (N.  Y.)   48. 


itiff,  by  becoming 
sureiy  uii  me  rc|>icviTi  bond,  had  put  il 
out  of  Ihe  defendant's  power  to  deliver 
in  terms  of  the  contract,  the  nonde- 
livcry  was  excused. 

I.  Moses  V.  Bierling,  31   N.   Y.   461;   " 
Merrill    v.    Ithaca   &   O.  R.  R.  Co..  16 
Wend.  (N.  Y.)  3S6;  Doughty  i-.  O'Don- 
nell,  4  Daly  (N.  Y.)  60. 

OoBtraet  to  Fiv*eloM  Kortcic*. — The 
defendant  had  employed  the  plaintiffs 
to  foreclose  a  certain  chattel  mortgage, 
and  agreed  to  pay  them  a  percentaj^e 
upon  the  proceeds  of  Ihe  sale  for  their 
services.  Plaintiffs  entered  upon  the 
performance  of  their  duties  and  ren- 
dered services,  and  incurfed  expense 
therein,  but  ■  were  prevented  by  the 
defendant  from  completing  the  trans- 
action. It  Vas  kfid  that  the  recovery 
of  Ihe  plaintiffs  w  as  pot   limited   to  the 


the  reasonable  value 
rendered.     The   court 
lera!  rule  that  the  con - 
he   standard   of  relief. 
I  will  only  be  given  for 
lined.      liut   when   the 
party    lor    whom    Ihc   service  is   to  lie 
rendered    wilfully  delays    and   embar- 
rasses the    performance  oflhe  contract 
by  the  other  party  who    endeavors  to 
complete  it,  and  finally  is  compelled  to 
abandon  the   work,   tlie   rule   that   the 
special  contract   must  control   the  rate 
of  compensation  no  longer  prevails,  and 
of    the  party  is  entitled  to  the  actual  value 


-lain   premises,  but   subsequentlv  the  of  his  services.     Thcfc  s 

rties  agreed  by  parol   to  rescind   the  reason  uliy.  In  a  case   for  damages  for 

iilract.      The   seller   thereupon   sold  hreiich  of  contract,  the   performance  of 

d  conveyed  the  premises  10   a   third  which  the  defendant  has  prevented,  the 

rty.     It  was  irM  that,  although  the  plaintiff  may   not   recover   for   services 

nd  had   not   been   given   up  or  can-  rendered.     Such  recovery  is   in   reality 

led,  yet  by  the   parol  agreement  and  but  compensation  in  damages  frolauto; 

■  acts  of  the  parlies  under  It  the  ven-  and  if  by  his  nei;lect  or   default  defend- 

:   had  practically  put   it  out  of  the  .int  has  precluded  plaintiff  from   asc^r- 


IMPOS  T—IMPO  TENCE—IMPO  UND  -IMPO  UN  DING. 

IMPOST— {Soe  Import;  Impose).— A  tax,'  particularly  a  duty 
)n  imports.* 
IHFOTEHCE. — See  Babtardv;  Divorce. 
XHPOVITD.^ 
MPOmrDnTG.— (See  Animals;  Fences;  Horses.) 

.    Definition,  187.  6.  Rights  of  Impounders,  195. 

I.   Common  Law,  :S7.  7.  LiabiliticB  of  Impounder*,  195. 

l.   Statutory  L«w,  1S7.  S.  Notice,  196. 

.    (d)   Bw  Lfffislalure,  1S7.  9.  Purchaser    of     Impotinded      Live 
(ft)   O'ncoHslilulioKal,  187.  Stock,  ig6. 

(f)  MuHicifiil   Corporations^   191.  10.  Live  Stoclt    Exempted   ftom-Exe- 
[.  When    Live  Stock    May    Be   Im-  cution,  ■□6. 

pounded,  192.  II.  Rescue  and  Pound  Breach.  \tf}, 
\.  Rights  of  Owner  of  Livestock,  194. 

aining  the  actual   amount  of  dam.-iges  669,    Ji-dge    Tucker    thought   "they 

mder  the  contract,  he  should  he  held  were  probably  intended  to  compreliend 

or     services    actually     rendered,     the  every  species  of  tan  or  contribution  not 

imount  of  which  Itedoeit  not  pretend  to  included     under    the     ordinary    terms 

leny  was  in  excess  of  damages  lixed  bv  'taxes   and  excises,'  "     Swavne.  J.,  in 

he  contract."  '  Paciiic  Ins.  Co.  1:   Soule.  7  Wall.  (U. 

1.  Bouv.  L.  Diet.  Neary  v.  P.  W.  &  S.)  433. 
J.  R.Co.  {Del.).9  At.  Rep.441;  Pacific  "Imposts  or  duties  on  imports"  do 
ns.  Co.  V.  Soule.  7  Wall.  (U.  S.)  433.  flat  cover  pilotage  fees  and  penalties. 
See  next  note.  An  impost  tax  or  dulv  Cooley  v.  Bd.  of  Port  Wardens  of 
s  an  exaction  to  fill  the  public  coffers  Phila,,  12  How.  (U.  S.)  290. 
or  the  payment  of  the  debts  and  for  the  S.  Under  an  act  hy  which  persons 
>romotion  of  the  welfare  of  the  making  distresses  for  rent  "  may  im- 
:ountry,  and  does  not  extend  to  a  retri-  pound  or  otherwise  secure  the  dietress  "' 
lution  provided  to  defray  the  expense  on  a  convenient  pl.ice  or  part  of  the 
>■"  a  bridj[e.  or  removing  obstructions  in  premises,  and  sell  the  same  upon  the 
I  water-course,  or  the  like,  to  be  paid  by  premises,  the  securing  of  the  property 
hose  only  who  enjoy  the  advantages  distrained,  together  with  a  notice  that 
esulting  therefrom.  Worsley  v.  New  it  has  been  impounded,  in  sufficient  to 
Drleans,  9  Rob.  (Iji.)  324.  coinplete  the  impounding,  so  as  to  de- 
Casts  against  a  garnishee  are  not  a  feat  a  tender  subsequently  made.  "  The 
'lax,  impost,  assessment  or  municipal  words  '  or  otherwise  secure '  appear  to 
ine."  Wearue  v.  H.-iynes,  13  Nev.  103.  me  to  enlarge  '  impound,'  and  to  give  a 
9.  Const.  U.  S.,  art.  1,  ^  ">,  cl.  i.  wider  meaning  to  it  than  iflhe  latter 
'An  impost  or  duly  on  imports  is  a  well-known  term,  implying  an  inriosed 
:ustom  or  a  tax  levied  on  articles  place,  had  alone  been  used."  Tindal. 
>raught  into  a  country,  and  is  most  C.  J.,  Thomas  i>.  Harries,  1  M.&  G.  695. 
iBually  secured  before  the  importer  is  Under  an  act  providing  that  any  per- 
illowed  to  exercise  his  right  ol  owner  son  might  take  possession  of  any  ani- 
hip  over  them."  It  is  not  the  less  an  mal,  pasturing  in  the  highway  in  front 
mposi  because  levied  upon  them  alter  of  his  land,  and  upon  giving  immediate 
anding  or  in  the  form  of  a  license  tax  notice  to  the  owner,  may  demand  from 
tpon  the  importer.  Brown  r.  Mary-  him  acertain penalty,  upon  thepayntent 
and,  II  Wheat.  (U,  S.)  419.  See  Crow  of  which  he  might  recoverthe  animal, 
:'.  State,  14  Mo.  ^37,  33;.  and  upon  his  failure  to  pay  which  theani- 
''Impost  is  u  duty  on  imported  goods  mal  might  be  sold,  a  notice  is  sufficient 
ind  merchandise.  In  a  larger  sense,  it  in  .the  following  words  :  "  To  S  G  : 
K  any  tax  or  imposition."  Story  Const.  This  is  to  notily  you  that  I  have  taken 
\br.,  4  474.  Cowell  says  it  is  distin-  up  and  Impounded  in  my  yard  your 
pjished  from  custom  "because  custom  is  horse  according  to  the  laws  of  this 
■ather  the  profit  which  the  prince  State,  L  D."  The  words  "in  my 
nakes  on  gocHls  shipped  out."  Cowell,  yard,"  used  in  connection  with  im- 
[nterpreter,  tit.  Impost.  Mr.  Madison  pounded,  show  that  the  impounding 
lonsldered  the  terms  "duties"  and  meant  was  not  that  under  the  general 
'imposts"  in  the  clauses  (of  the  consti-  laws  for  impounding  animals.  Good- 
;ution)  as  synonymous.  1  Story  Const,  sell  11.  Dunning,  34  Conn.  2ji. 
188 
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Doflnition. — Impounding   is   the   confining  or  restraining  of 
als  in  a  pound.'     A  pound  is  defined  as  an  enclosed  piece  of 

secured  by  a  firm  structure  of  stone  or  posts  and  timber 
:d  in  the  ground.* 

Common  ^w  Not  in  Force  in  United  Btatet. — In  the  United 
;s,  the  common  law  right  to  impound  animals,  such  as  existed 
ngland,  is  not  in  force,  but  has  been  generally  superseded  by 
tory  enactments  covering  the  same  ground.' 
Statntoiy  Law. — («)  Pmocr  of  Legislature  to  Pass. —  Under  the 
c  power  of  the  States,  it  is  within  the  province  of  the  kgisla- 
to  enact  laws  to  prohibit  the  running  at  large  of  stock,  to 
idc  for  the  impounding  of  the  same  and  sale  thereof,  to  pay 
ixpenscs  of  impounding.* 

Cottstitutionality  of. — It  has  been  held  that  laws  authorizing 
impounding  and  sale   of   stock   without    notice   or  judicial 
itigation  are  unconstitutional,  as  a  sale  of  private  property 
3ut  "due  process  of  law,"* 
lis    has,  however,  been    denied    in    some    recent    cases,  in 

vhiuli  iiiav  be  in  an^  public  liigh- 
(ippusilv  to  hU  land,  against  iho 
provision  of  the  first  section.     J.  Any 

impound  is  to   place  in   n  pound  aiiimul  which  may  be  trespassing  upon 

or  cattle    distrainetl   or  estray.  his   lands.     The  third  section  requirLS 

Dig,,  3  Bl.  Com,  a.  that  immediate  notice  of  the  seizure  be 

Eastman    v.   Rice,    14    Me.    419;  given  to  some  justice  or  comminsioner 

.erf.  Mann,  3   Mo.  471;  Mooney  of  the  highways  of  tbe  town,  who  Khali 

ynard,  1  V't.  470.  post  nolioc  thai  the  animal  will  be  sold 

this  subject   is   regulated  entirety  at  a  time  and  place  to  be  specified,  and 

ilute,  the  statutes  and  decisions  of  who  shall  make  such  a  sale  for  cash. 

iiate  should  be  examined.  From  the  proceeds  in  a  case  like  this 

^ooley   on  Const.  Um.  588;  Dill,  he  is  to  retain  half  a  dollar  for  his  fees, 

un.  Corp.,  4  Ms;  Wilcox  t>.  Hem-  and  pay  half  a   dollar   to   the   capior, 

(Wis.j,  15   N.  \V.  Rep.   437.  and  with  a  reasonable  compensation  in  ad- 

rities  cited  in  succeeding  notes.  dition   'for  keeping   the  animal.'     The 

Rockwell  V.  Nearlng,  35  N.  Y.  surplus  he  is  to  pay  to  the  owner,  on 

SeeCooley  on  Const.   Li m.  364,  demand  and  proot  of  the  title;  whose 

Anderson   v.  Locke,  64  Miss,  jSj;  claim    is   to    be    barred,  unless    made 

V.  Ilardie,  9S  N.  Car.  44;  Bonner  within  one  year,  and  the  money,  in  that 

Loach  (Ga.),  2  S.  E,  Kep.  546.  case,  to   be   paid   to  thf  supervisor  lor 

tTCR,  J.:  "The  defendant   claims  the  use  of  the  town.   The  fourth  section 

le  acquired  title  in  the  plaintitl's  authorizes  the  owner  to   reclaim  pos. 

through  his  own  act   in   siezing,  session  of  his  property,  before  sale  on 

%  and  buying  her  without  judicial  making     proof   of    title,    and    paving 

rity,  and  without  the  consent  of  the     like      sums  to     the    captor  'and 

vner.     She  was  in   his  door-yard  the  oflicer,  with  an  abatement  of  half 

here  is  no  pretence  of  any   war-  the  bonus,  if  paid  three  days  or  morc 

for   her  seizure,  unless  it  can  be  before  the  Any  appointed  for  the  sale, 

ed  under  the  provision  of  the  'Hct  The  fi»h  M.>ction  rtlieves  him  from  the 

evefit    animals   from   running  at  payment   of   any   bonus,   and    entitles 

in  the  public  highways.'     (Laws  him  to  restitution,  on  payment  of  com- 

S2,  p.  844.}     The  first  section  of  pensation  for  keeping  the  animal,  if  the 

ct  declares  that  it  shall  not  be  law-  running  at     1ar^e  or   trespassing  was 

ir  any  cattle,   horses,  sheep   and  caused   by  the  wilful  act   of  a   pcr-on 

to  run  at  large  in  any  public  high-  other  than  the  owner,  in  order  to  effect 

n  this  State.    The  second  section  the  seizure:  but  it  provides  for  no  mode 

rizes  any  person  to  take  into  his  of  ascertaining  or  proving  the  fact. 
dy  and  possession:     1.  Any  ani-         "The  question  whether  the  act  is  valid 
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far  as  it  relates  to  the  seizure  and  have  been  established  for  the  protection 

le  of  animais  runnin|;  at  large  in  a  of  private  rights,     Such  an  act  as  the 

iblic  highway  is  not  involved   in  the  legislature  may,  in  the  uncontrolled ev- 

esent  appeal.      That  issue  might  well  ercise  of  its  power,  thinkfit  to  pass  is,  in 

'  controlled    by   considerations   con-  no  sense,  the  process  of  law  designated 

■cted   with   the   police  powers  of  the  by  the   conslitulion."  Judgb    Demo, 

ivernment.      No  such  aulhorltj'  can  in  the  same  case,  said:  "The  provision 

invoked  in  support  of  its  provision,  was    designed   to    protect   the    citizen 

far  as  they  relate  to  the  seizure  and  against  all  mere  acts  of  power,  whether 

ntiscation   of  animals   found  on   the  flowing  from  the  legislative  or  executive 

emises  of  the  captor,  as  B  punishment  branch   of    the   government.      It  does 

ra  private  trespass.      The  legislature  not,  of  course,  touch  the  right  of  the 

inscends   the  limits   of  its  authoVity  State  to  appropriate   private  property 

tien   it   enacts  that  one  citizen   may  to  public  use,  upon  making  due  com- 

ke,   hold    and    sell    the    property   of  pensalion,  which  is  fully  recognized  in 

lother   without  judicial   process   and  another  part  of  the  constitution;  but  no 

ithout  notice  to  the  owner,  as  a  mere  power   in  the  State  can  legally  confer 

ualty  for  a  supposed  private  injury,  upon  one  person,  or  class  of  persons, 

ich  an  enactment  is  within  the  terms  the  property  of  another  person  or  class 

id  intent  of  the  provision  in  the  bill  of  without    their  consent,  whatever  mo- 

>hts  that  no  person  shall  be  deprived  tives  of  policy  may  exist  in   favor  of 

life,  liberty  or  property  without  due  such  transfer."     In  view  of  the  forego- 

ocess  of  law.    (Const.,  art.    i,   (  6.)  ing  exposition,   by   the   courts,  of  the 

lie  importance  of  these  words  is  famil-  design  and  eSect  of  the  constitutional 

r  lo   e\ery    student  of  constitutional  restriction,  the   legislature  has  no  au- 

w.     Ii  would  scarcely  be  possible  lo  thority  either  lo  deprive  the  citizen  of 

id.   in   the   records   of  our  jurispru.  his  property  for  other  than  public  pur- 

iice,  a  definition  of  this  historic  and  poses,  or  to  authorize  its  seizure  witli- 

eniorable  clause  in   terms  which  do  out  process  or  warrant,  by  anv  person 

It  carry  with  them  a  condemnation  of  other   than   the    owner,   h^r  the   mere 

e  enactment  under  consideration."  punishment  of  a  private  trespass.     So 

"The  words  'due  process  of  law'  in  this  far  as  the  act  in  question  relates  to  ani- 

ace,"  said  Chief  Ji;stice  Robinson,  mals  trespassing  on  the  premises  of  the 

;annot  mean  less  than  prosecution  or  captor,   the   proceedings   it   authorizes 

it  instituted  and  conducted  according  have  not  even  the  mocking  semblance 

the  prescribed  forms  and  solemnities  of  due  process  of  law.  The  seizuremay 
r  ascertaining  guilt  or  determining  be  privately  made;  the  party  making  it 
e  title  to  properly.  It  will  be  seen  is  permitted  lo  conceal  the  property  on 
at  the  same  measure  of  protection  his  own  premises;  be  is  protected. 
;ainsl  legislative  encroachment  is  though  the  trespass  was  due  to  his  own 
tended  lo  life,  liberty  and  property;  connivance  or  neglect;  he  is  permitted 
id  if  the  latter  can  be  taken,  without  to  lake  what  does  not  belong  to  him 
forensic  trial  and  judgment,  there  is  without  notice  to  the  owner,  though 
1  security  for  the  others.  the  owner  is  near  and  known;  he  is  al- 
"If  the  legislature  can  take  the  prop-  lowed  to  sell  through  the  intervention 
ty  of  A  and  transfer  It  lo  B^  they  can  of  Sa  officer,  and  without  even  the  fonn 
ke  A  himself  and  either  shut  htm  in  of  judicial  proceedings,  an  animal  in 
'ison  or  put  him  to  death."  In  an-  which  he  has  no  interest,  by  way  either 
her  portion  of  the  same  opinion  he  of  title,  mortgage,  pledge  or  lien;  and 
)serves:  "It  must  be  ascertained,  judi-  ail  lo  the  end  that  he  may  receive  corn- 
ally,  that  he  has  forfeited  his  privi-  pensation  for  detaining  it' without  the 
ges,  or  that  someone  else  has  a  supe-  consent  of  Ihe  owner,  and  a  fee  of  fifty 
or  title  to  Ihe  properly  he  possesses,  cents  for  his  services  as  an  informer. 
Tore  either  of  Ihem  can  betaken  from  He  levies  without  process,  condemns 
m.  It  cannot  be  done  by  mere  legis-  without  proof,  and  sells  without  execu- 
tion." Taylor  r.  Porter.  4  Hill  (N.  tion.  It  was  affirmed  in  the  court  be- 
.)  146,  147.     The  court  had  occasion,  low,  in  Rockwell  v.  Nearing,  35  N.  Y, 

thecaseof  Westerveltj'.Gregg(i2  N.  302,  308,  that  such  a  proceeding  in  the 

.109,  211),  to  define  Ihe  language  of  case  ofa  private  trespass  was  authorized 

lis  provision  of  the  conslitulion.    "Due  by   pre-existing   laws,  and   the   act   in 

"OCess  of  law  undoubtedly  means,  in  question   Is.  therefore,  not   within   the 

le  due  course  of  legal  proceedings,  ac-  tondemnation  of  the  constitution.    This 

irding  to  those  rules  and  forms  which  iie«"  would  be  entirely  correct  if  such 
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it  is  held  that  such  laws  are  valid,  as  coming  within  the 

power  of  a  State,'  whether  enacted  by  municipal  corpora- 
jr  State  legislatures.    A  close  reading  of  the  decisions  cited 

notes  will  show  that  a  distinction  is  drawn  between  the 
ability  of  the  law  to  animals  upon  private  premises  or  the 

highway. 
;n  the  state  of  the  law  antect-     Com  6;  2  Wait's  Law  and  Pr.  778;   R. 
I   the    adoption    of  the  bill  of    S.  517;  Colden  v.  Eldred,  ic  Johns.  (N. 

There   are  manv  enaniples  of    Y.J   Jio;  RocLwell   v.   Neanng,  35  N. 


ry  proceedings  wfiich 
I  as  due  process  of  the  law  at  the 
'  the  constitution,  and  to  these 
hibition  has  no  application,  bul 
f  thetti  fumish  any  sanction  to 
ctmenlnow  under  consideration. 
irocexB  of  distraining  cattle 
feasant    is  referred 


well  ii 
ingland.    The   proceeding    ' 
purely   remedial.      The   party 
ithorized    to    detain 


Y.JO,. 
1.  Wilcox  V.  Hemming, 58  Wis.  144. 
The  tiiain  and  important  objection 
to  the  i list i lie ation  of  the  delcndant 
under  pretended  legal  aulhoHlv,  is  that 
the  ordinance  under  which  he  received, 
held,  and  sold  the  horses  of  the  plaini 
tilT  is  unconstllulionul  a>i  authorizinjf  tlic 
l/for  the  provisions  embodied  forfeit,  condemnation,  or  contitcation  of 
[awi  but  it  win  be  found,  on  ex-  properly  without  due  process  of  law, 
on,  that  the  suppO!>ed  analo|{y  and  without  compensation,  etc.  It  is 
unded  and  Illusory.  It  is  evt-  contended  that  before  the  properly  is 
at  the  distinction  between  penal  sold  there  should  be  provision  for  an 
medial  proceedings  was  over-  adjudication  )n  court  of  the  facts  uhich 
in  Ihe  court  below  as  applicable  would  make  such  property  liable  to  be 
.  of  mer«  private  trespass.  The  thus  Uken  and  sold.  What  disposition 
>  distrain  property  i/aM(f^''r_/r(f J-  is  to  be  made  by  the  ordinance  of 
(  one  which  existed  at  common  proceeds  of  such  sale  is  to  be  made 
was  recof^ized  and  regu-  by  the  terms  of  the  ordinance  of  the 
proceeds  of  such  property.  The  mis- 
chief complained  of  ends  with  the  sale, 
ifthe  property  of  the  owner  in  such 
animals  is  thereby  taken  away,  and  it 
payment  of  his  damages.  By  would  not  cure  (he  mischief  and 
it  at  the  time  and  on  the  prem-  scarcely  mitigate  the  wrong  to  offer  the 
.ere  the  injury  was  committed  he  owner  the  remains  of  the  proceed:^  of 
abled  to  secure  redres*  for  an  the  sale  aHer  deducting  the  expenses  of 
wrong  against  an  unknown  or  keeping,  and  sale,  and  the  fine  incurred, 
nsible  owner.  If  the  animal  or  even  the  proceeds  without  any  '^ucli 
I  from  his  premises,  though  deduction.  The  provisions  of  the  chur- 
jht  of  distress  was  gone,  ter  of  the  city  above  cited  fully  author- 
-ly  making  Ihe  seizure  was  re-  izea  the  receiving,  and  keeping  anVl  sale 
to  have  the  damages  promptly  ofanimals,  andby  theordinance  tocarry 
ed  by  the  fence -viewers,  upon  a  such  provision  into  execution,  so  that 
premises  and  the  examination  the  act  of  the  legislature  is  amenable  lo 
petent  witnesses.  Thev  were  this  objection  of  unconstitutionality,  as 
to  certify  the  amount  of  dam-  well  as  the  ordinance  Itself  The'pro- 
hich  he  was  entitled,  and  he  visions  of  the  charter  above  referred  to 
that  such  animals  may  be  "im- 
pounded and  sold  to  discharge  the  pen- 
alty for  the  violation  of  the  ordinance. 
and  Ihe  expenses  of  impounding  and 
sale."  Here  is  found  the  authority  for 
prescribing  a  tine  for  such  offence,  as 
well  as  the  impounding  and  sale.  The 
right  of  such  legislation  can  be  found 
and  justified  only  by  that  police  power 
of  tlic  State  to  provide  summary  and 
suitable  methods  and  proceedings  to 
protect  the  public  health,  peac 
■    ■  of  Iht 


luired,  within  twenty-four  hoi 
'ter,  to  put  them  in   Ihe   nean 

where  the  owner  could  find  and 
'  them,  or  reclaim  them,  on  pay- 
f  his  damages  and  the  fee  ol"  the 

iewers  and  poundmasler.  The 
distr«inrng   was    bound   to  give 

to  the  owner.  If  known,  to  en- 
im  lo  replevy  or  redeem  the 
ty  before  the  sale.  The  remedy 
rets  was  cumulative,  and  satisfac- 
italned  In  this  mode  was  a  bar  to    , 

for  damages."      3  Woodeson,     ■ranqullllty,  and  the   use 


.  Abr.,  1 


:.  Distress,  F.; 


f  the  high- 


ways of  travel,  which  transcends  pri- 
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vate  right,  and  the  constitutional  pro- 
vision of  their  protection. 

In  Commonwealth  v.  Alger,  7  Cush. 
(Mass.)    85,   Shaw,   C.  J.,  observed  : 

"  Such  powers  have  been   conferred 


cording  to  the  decision  of  the  court  of 
appeals  in  Rockwell  r.  Nearing,  35  N. 
Y.  302,  it  (the  ordinance)  would  have 
been  invalid."     In  Miles  v.  Chamber- 
lain, 17    Wis.   446,   the  by-law   of  the 


upon  municipal   bodies   by   legislation,    town  authorized  the  seizure  and  sale  of 
time  out  of  mind,  both  in   this   country     animals  running  at  large  in  the  highway. 


and  in  England,  and  it  is  too  late  to 
question  them.  In  respect  to  animals 
running  at  large  in  the  public  high- 
ways, various  ordinances  have  received 
judicial  investigation  in  many  courts, 
and  perhaps  in  some  cases  the  power 
to  authorize  the  forfeit   of  the   animals 


but  the  statute  then  in  force  (section  3, 
ch.  15,  Rev.  St.  1858),  onh'  authorized 
the  town  to  pass  by-laws  fixing  a  pen- 
alty for  such  an  encroachment  upon  the 
highway  which  excluded  the  power  to 
declare  a  forfeiture  of  the  propertv  bv 
seizure,    impounding   and    sale.     It   is 


themselves    without     judicial     inquiry  said,   in    the   opinion   of  Mr.  Justice 

may    have   been    questioned.      In    the  Paine  in  that  case,  that  'it  is  therefore 

very  nature  of  things,  and  in   common  not  necessary  to  determine  whether  the 

reason,  if  a  judicial  determination  must  power  could* be   conferred  on  the  town 

be  had  upon  proper  notice  to  the  own-  to  pass  a  by-law  like  the  one  in  ques- 


er.  before  such  animals  can  be  taken  up 
and  restrained  when  so  running  at 
large  in  the  public  streets  of  a  city,  the 
city  and  the  public  at  large  must  wait 
and  sufter  great  injury,  and  the  street 
remain  useless  or  unsafe  for  a  consid- 
erable time  without  relief,  or  until  the 
animals    themselves    shall     leave    the 


tion,  bv  which  the  title  of  the  owner  of 
animals  may  be  divested  without  any 
judicial  proceedings  against  them  what- 
ever. The  question  whether  the  f)ower 
could  be  constitutionally  conferred  up- 
on a  city  to  pass  an  ordinance  for  im- 
pounding animals  and  selling  them  to 
pay  charges  and  expenses,  upon  notice 


street,  and  thus  pass  beyond  the   power    published  or  posted  without  any  judicial 


of  being  seized,  or  such  animals  must 
be  kept  in  the  public  pound  until  their 
value  would  be  less  than  the  expense 
of  their  keeping.  It  follows,  if  such 
adjudication  be  necessary  such  a  reme- 
dv  is  useless  or  ineffectual,  and  the  ob- 
jection  goes  to  the  very  foundation  ot 
the  power  to  prescribe  an  adequate  rem-     302,  the    impounding     and    sale  were 


determination  of  the  right — the  real 
question  in  this  case — has  never  been 
determined  by  this  court.  We  shall, 
therefore,  have  to  look  elsewhere  tor 
cases  in  which  this  question  was  in- 
volved." 

In    Rockwell   v.   Nearing,  35  N.  Y. 


edy  in  such  a  case. 

The  general  power  is  upheld  by  all 
elementary  authorities.  Judge  Cooley, 
in  his  admirable  work  on  Constitution- 
al Limitations,  says  :  "  So  beasts  may 
be  prohibited  from  running  at  large 
under  the  penalty  of  being  seized  and 
sold." 

Cooley,  Lim.  588.  Judge  Dillon,  in 
his  work  on  Municipal  Corporations, 
fully  upholds  such  a  power,  without 
judicial  inquiry,  section  345. 


authorized  either  when  the  animal  may 
be  in  any  public  highway  opposite  the 
land  of  the  person  who  **  takes  it  up," 
or  when  it  may  be  trespassing  upon  his 
lands.  It  was  provided  in  the  case  that 
the  animal  was  taken  up  while  it  was 
in  the  door-yard  of  such  person,  and 
not  on  the  highway,  so  that  the  case 
was  within  the  last  clause  of  the  act. 
It  was  said,  in  one  of  the  opinions: 
*'The  question  whether  the  act  is 
valid,  so  far  as  it  relates  to  the  seizure 


Before   considering   cases  elsewhere,  and  sale  of  animals  at  large  in  a  public 

where  this  particular  power  has  been  highway,  is  not  involved  in  the  present 

called  in  question,  it  is  necessary  to  no-  appeal,"  and  it  is  clear  from  the  whole 

tice   cases   in   this  court   in  whfch  the  case  that  only  that  part  of  the  act  was 

learned  counsel  of  the   appellant  con-  deemed  or  held  invalid  which  allowed 

tends  it  has  been  held  unconstitutional,  such   a  seizure  and  sale  of  the  animal 

The  case  of  Pettit  v.  May,  34  Wis.  666,  trespassing   upon    the  land  of  another 

was  a  case  o{  damages  feasant^  and  the  without  an  adjudication.    In  another's 

intimation  of  the  necessity  of  a  judicial  opinion  in  the  same  case,  concurring  in 

inquiry  must  be  confined  to  such  a  case,  the  first  one,  and  in  the  judgment,  the 

There  is  the  invasion  of  a  private  right  constitutionality  of  the  nrst  clause  of 

only  in  such   a  case,   and  the  remedy  the  act  authorizing  the  seizure  and  sale 

may  well   be  within  the   constitutional  of  an   animal  running   at  large  in  the 

inhibition.       It     is     said     by     Chief  highway  without  any  adjudication,  was 

Justice  Dixon,  in  that  case,  that  "ac-  ably   discussed,   and    the    proceedings 
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justified  as  the  proper  exercise  of  the  aby-lawof  a  town  of  similar  provisions, 
police  power  for  the  protection  of  the  and  it  was  held  constitutional.  In 
public  interest,  and  the  act  so  far  held  Friday  t'.  Floyd,  63  111.  50,  a  similar 
constitutional.  In  Campbell  i'.  Evans,  ordinance  was  sustained.  In  Kennedy 
45  N.  Y.  356,  the  same  act,  amended  so  v.  Sowden,  i  McMull.  (S.  Car.)  323, 
as  to  require  certain  judicial  proceed-  the  ordinance,  with  very  similar  pro- 
ings,  was  held  valid;  and  Cook  v.  visions  and  authorizing  the  impounded 
Gregg,  46  N.  Y.  439,  is  to  the  same  animals  to  be  sold  for  the  fine  as  well 
effect.  In  Com.  f.  Alger,  7  Cush.  as  the  charges,  was  held  valid,  upon  a 
(Mass.)  85,  the  law  made  it  an  offence  very  full  examination  of  the  authorities, 
to  build  any  constructions  whatever  in  and  in  a  s^ry  elaborate  opinion.  In 
the  Boston  Harbor,  beyond  a  certain  Crosby  v,  Warren,  i  Rich.  (S.  Car.) 
line  in  tide  water,  and  provided  for  the  385,  this  decision  is  followed  and  re- 
destruction    and    abatement    of    such  affirmed,  but    there   was   a  dissenting 


erections  as  nuisances.  In  that  case 
the  construction  was  a  large  wharf,  120 
by  45 1.  feet  in  dimensions.  The  law 
i^as  attacked  as  unconstitutional,  be- 
cause it  provided  for  the  utter  de- 
struction of  the  property  without  the 
trial  by  jury.  C.J.  Shaw  says,  in  his 
opinion :  "  We   think  it  a  settled  prin 


opinion  as  to  the  constitutionality  of 
the  sale  to  pay  the  fine  as  such  without 
an  adjudication  of  the  offence.  In 
Shaw  V.  Kennedy,  Term  (N.  Car.) 
591,  the  decision  of  the  majority  of  the 
court  was  the  other  way,  but  by  an 
elaborate  opinion  of  C.  J.  Taylor,  the 
power  was  upheld.     In  Hellen  f.  Noe, 


ciple,  growing  out  of  the  nature  of^well  3  Ired.  (N.  Car.)  495,  and  Whitfield  t*. 
ordered  society,  that  every  holder  of  Longest,  6  Ired.  (N.  Car.)  268,  long 
property,  however  absolute  and  un-  afterwards,  ordinances  more  stringent 
qualified  may  be  his  title,  holds  it  under  in  their  provision  than  the  one  under 
the  implied  liability  that  this  use  may  consideration,  were  sustained  as  consti- 
be  so  regulated  that  it  shall  not  be  in-  tutional.  In  Spitler  r.  Young,  63  Mo. 
jurious  to  the  equal  enjoyment  of  others  42,  a  similar  ordinance  was  sustained, 
having  an  equal  right  to  the  enjoyment  both  as  to  the  charges  and  expenses  of 
of  their  property,  or  injurious  to  the  impounding,  keeping,  selling  etc.,  and 
rights  of^  the  community;*'  and  that  the  fine,  without  any  provisions  for 
such  rights  of  prop)erty  "  are  subject  to  adjudication,  the  court  using  the  fol- 
such  reasonable  restraints  and  regula-  lowing  language:  "No  doubt  is  en- 
tions  established  by  law  as  the  legisla-  tertained  but  that  the  legislature, 
ture  under  the  governing  and  control-  as  a  sanitary  or  police  regulation, 
ling  power  vested  in  them  by  tl\e  con-  may  confet  upon  towns  power  to 
stitution,  may  think  necessary  and  ex-  adopt  such  measures  as  the  one  re- 
pedient"  In  Roberts  v.  Ogle,  30  111.  sorted  to."  In  Gilchrist  v.  Schmidling, 
459.  under  a  charter  giving  the  town  or  12  Kan.  263,  an  ordinance  of  the  city 
villages  authority  to  make  ordinances  of  Emporia  of  a  similar  nature  and 
to  declare  what  should  be  nuisances,  provisions,  except  that  as  to  the  fine, 
and  to  provide  for  their  abatement,  an  was  sustained  after  a  very  full  examina- 
ordinance  was  passed  prohibiting  swine  tion  of  tlie  authorities  by  counsel  and 
from  running  at  large  within  the  cor-  the  court.  In  White  v.  Tallman,  2 
porate  limits,  and  authorizing  a  con-  Dutch.  (N.  J.)  67,  it  is  held  that  such 
stable  to  take  up  and  safely  keep,  and  an  ordinance,  without  authority  of  law 
on  notice  sell,  any  such  swine  for  the  to  sustain  it,  is  void,  and  that  the  estab- 
payment  of  fifty  cents  per  head,  and  the  lishment  of  pounds,  and  their  regula- 
constable's  charges  and  expenses.  The  tion  by  law  are  very  fully  examined, 
ordinance  was  ^^/</ to  be  valid,  although  historically  as  well  as  by  judicial  de- 
it  did  not  provide  for  an  adjudication.*  cisions,  as  a  summary  and  necessary 
In  Clark  v.  Lewis,  35  111.  417,  the  ordi-  remedy  for  the  protection  of  highways, 
nance  was  similar  to  the  one  in  ques-  In  Vanden  v.  Mount,  78  Ky.  86,  it  is 
tion  here,  excepting  that  the  animals  held  that  the  authority  to  pass  such  an 
impounded  were   not  sold   to  pay  any  ordinance  must  be  conferred   by  law; 


fine  imposed,  and  the  horse  was  sold  to 
pay  the  charges  only.  The  validity  ot 
the  ordinance  was  conceded,  but  it  was 
held  the   sale  was   invalid,  because   its 


and  Cotter  r.   Doty,  5   Ohio  393,  is  to 
the  same  effect. 

There  are  many  other   cases   which 
might  be   cited   to  sustain   this   power 


provisions  were  not  strictly  complied  given  in  the  charter  to  the  common 
Mrith.  In  Case  v.  Hall,  21  111.  632,  the  council  to  make  ordinances  to  restrain 
animal  was  impounded  and  sold  under    animals  from  running  at  large  in  the 
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Mnnidpal  CorpontioM.  IMPOUNDING.  WImb Stock iu]r b« 

(c)  Municipal  Corporations. — Statiitcs  paiised  providing  for  the 
establishment  and  maintenance  of'  pounds,  the  confinement  of 
animals  therein,  the  disposition  to  be  made  of  such  animals,  and 
the  means  of  redress  to  be  exercised  by  persons  whose  animals 
are  unlawfully  impounded,  usually  apply  to  the  impounding  of 
animals  under  the  authority  of  by-laws  of  towns  as  well  as  im- 
pounding under  the  general  statute.'  Town  ordinances  author- 
izing the  impounding  of  stock  must  be  strictly  pursued,  or  the 
proceedings  will  be  void.* 

4.  Whea  Stock  Hay  be  Imponnded. — Animals  cannot  be  im- 
pounded unless  the  owner  suffers  them  to  run  at  large  within  the 
strict  construction  of  the  statute  in  such  case  made  and  pro- 
vided.' And  it  has  been  held  that  they  can  be  taken  up  when 
at    large   whether  they   are   there  with    or  without  the  knowl- 

public  Btreets,  and  to  impound  them  and 
sell  them  to  pay  the  expenses,  etc.  So 
far  the  ordinance  itself  has  not  been  run  at  large  i 
examined.  There  are  Eome  decisions,  powered  the  poundTn aster  to  give  no- 
it  must  be  admitted,  which  hold  that  tice  that  unless  the  anlmatg  were 
such  legislation  as  well  as  ordinances  claimed  by  the  owners,  and  the  penally 
under  it,  are  void  as  being  in  conflict  and  costs  of  keeping  paid  within  fiv'e 
with  the  constitutional  provision  for  davs  therealter.  the  animals  to  be  sold, 
the  protection  of  property ;  but  it  is  to  satisfy  the  same.  Held,  that  the 
observable  that  in  such  cases  this  power,  provision  giving  such  authoHty  to  the 
the  exercise  of  which,  In  a  summary  poundmaster  was  void.  Willis  v.  l.e- 
manner,   is  abcolutely  necessary  for  the  gris,  45  III.  2S9, 

benefit  of  the  public  in  the  use  of  the  An  ordinance  provided  that  the  city 
highways,  is  scarcely  alluded  to.  The  marshal  should  seize  and  sell  all  swine 
question  U  of  great  importance,  and  found  running  at  large  in  the  city,  and 
one  not  without  difficulty.  To  seize  pay  over  half  the  proceeds  to  the  use 
and  sell,  upon  necessarily  short  notice,  of  the  city  hospital,  and  retain  the  other 
animals  of  great  value,  because  per-  half  for  his  services.  Held,  that  this 
mitted  by  the  owner  to  run  at  large  in  ordinance  was  void,  being  in  violation 
the  street,  without  an  adjudication  of  of  the  constitution,  which  declares  that 
the  offence  in  the  courts,  appears  to  be  no  person  "  can  be  deprived  of  his  life, 
a  harsh  remedy.  But  iiow  this  sum-  liberty,  or  property  but  b^  due  course 
mary  mode  of  proceeding  can  be  of  law,"  and  Ihe  provision  "  that  the 
avoided,  without  surrendering  the  right  of  trial  by  jury  shall  remain  in- 
whole  police  power  to  protect  the  pub-  violate." 

lie  highways  from  such  an  encroach-  Donovan  i>.  Vickburgh,  19  Miss.  247. 
ment,  which  .  destroys  their  use  A  village  ordinance  authoriiing  the 
for  the  time  being,  we  faH  lo'  per-  street  inspector  to  drive  to  the  village 
ceive.  The  owner  will  not  restrain  his  pound  all  hogs  found  running  at  large 
animals  from  running  upon  Ihe  streets,  in  the  street  ;  and  to  hire  at  the  ex- 
The  ci^  authorities  must  do  so  at  pense  of  the  village,  as  much  assistance 
once.  Then  such  animals  must  be  fed  as  he  shall  deem  necessary,  does  not 
and  cared  for  until  the  owner  shall  pay  authorize  anv  person  except  the  in- 
the  expenses  and  take  them  away.  If  spector  and  his  assistants  acting  under 
he  fails  or  refuses  to  do  so,  they  must  his  immediate  direction,  to  drive  such 
be  sold.  But  we  have  already  taken  animals  to  pound,  though  the  inspector 
this  view  of  the  case.  Wilcox  v.  Hem-  bad  given  public  notice  that  any  per- 
ming, 58  Wis,  144.  son  who  should  so  drive  them  to  the 
1.  Whitlock  I'.  West,  26  Conn.  406.  pound  would  be  paid  therefor.  Jackson 
See  also  authorities  cited  in  preceding  p.  Morris,  1  Den.  (N.  Y.)  190. 
notes.  S.  Adams  v.  Nichols,  1  Aik.  (Vt.) 
^16.  When  cattle  are  in  the  highway, 
in  chaise  of  a  person  directing  and  con- 
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may  be  Impounded. 


edge    of    the    owner.*      The    animals    must    be   on    the    high- 

tFolIing  thenif  they  are  not  running  at  or  detained  for  the  purpose  of  grazing 

large,  within  the  meaning  of  the  statute,  the  same  on   the   premises  other  than 

BertwLstle  v.  Goodrich,  53  Mich.  457.  those   owned  or  occupied  by  the  owner 

1.  Sloan  V.  Hubbard,  34  Ohio  St.  587.  or  keeper  of  such  animals,  except  as 

Whether  there  was  error  in  the  refusal  hereinafter  provided.  And  every  j>erson 

of  the  court  to  charge  the  jury  as  re-  violating  the  provisions  of  this  act  shall 

quested,  depends  upon  the  construction  forfeit  and  pay  for  every  such  violation, 

of  §  6  of   the    act  of    1865,  entitled:  as  penalty  therefor,  not  less  than  one 

'*An  Act  to  restrain  from    running  at  dollar  nor  more  than  five  dollars." 

large  certain  animals  therein  named.''  The  exception  provided  for  in   the 

S.  ^  S.  7.  act  is  found  in  the  second  section.  That 

The    section  is  as    follows:     **That  section  provides    that  general  permis- 

any  person  finding  any  animals  men-  sion  may  be  granted  by  the  commis- 


tioned  in  this  act  at  large,  contrary  to 
its  provisions,  may,  and  any  constable 
or  marshal  of  any  city  or  incorporated 
village,  on  view  or  information,  shall 
take  up  and  confine  the  same  forthwith. 


sioners  of  any  county  for  any  animal 
named  in  the  first  section  of  this  act,  to 
run  at  large  in  their  respective  coun- 
ties ;  and,  in  counties  where  there  is  no 
general   permission,  township  trustees 


giving  notice  thereof  to  the  owner,  if  may  grant  special  permits,  and  such 
known,  by  posting  notice  describing  permission,  whether  general  or  special, 
such  animals  therein,  in  at  least  three  shall  terminate  on  the  first  Monday  of 
public  places  within  the  township,  and  March  in  each  and  every  year,  and 
if  the  owner  does  not  appear  and  claim  such  speciaf  permits  shall  be  revocable 
his  property  and  pay  all  charges  for  at  the  discretion  of  the  township  trus- 
taking  up,  advertising  and  keeping  the  tees  ;  and  such  permits  shall  be  directed 
«anne,  within  ten  days  from  the  date  of  to  individuals,  and  for  particular  ani- 
said  notice,  the  said  animals  may  be  mals  described  therein, 
proceeded  with  under  the  laws  of  es-  By  section  4  it  is  declared  that  it 
trays  then  in  force."  shall  be  a  defence  to  a  prosecution  for 
Prior  to  the  passage  of  this  act,  the  the  penalty  prescribed  by  the  first  sec- 
owner  of  domestic  animals,  not  breachy  tion  to  show  that  the  "animal  was  at 
or  unruly,  had  the  right  in  this  State  to  large  without  the  knowledge  of  the 
allow  them  to  run  at  large.  The  rule  ,  owner  or  without  his  fault." 
of  the  English  common  law  on  the  sub-  *  Section  5  declares  that  the  owner  or 
ject  was  declared  to  be  inapplicable  to  person  having  the  animal  in  charge, 
our  circumstances,  as  well   as   incon-  **  allowing  the  same  to   run  at  large  in 


ftistent  with  our  legislation  on  the  sub- 
ject of  fences.  Kerwhacker  v,  Cleve- 
land etc.  R.Co.,  3  Ohio  St.  172;  Cincin- 
nati etc.  R.  Co.  V,  Waterson,  4  Ohio  St. 
432;  Marietta  etc.  R.  Co.  v.  Stevenson, 
24  Ohio  St  48.  By  the  statute  in  ques- 
tion a  new  policy  is  introduced  in  the 


violation  of  this  act,  shall  be  liable  to 
all  damages  done  by  said  animal  upon 
the  premises  of  another  without  refer- 
ence to  the  fence  which  may  enclose 
said  premises."     .     .     . 

**  Under  the  statu te«  cattle  can   be  at 
large,  as  of  right  only  bv  the  permission 


State  in   r^ard  to  the  restraint  of  the  of  the  public   authorities,  as   provided 

classes  ofdomestic  animals  mentioned  in  in  the  second  section.     Except  as  au- 

the  statute.    The  object  of  the  statute  thorized  by  that  section,  the  owners  of 

was,  in  view  doubtless  of  the  improved  cattle  have  no  right  to  have  them  at 

condition  of  the  lands  of  the  State,  to  large  ;  and  the  public  have  the  right  to 

abolish  the  former  laws  and  take  from  be  protected  against  their  being  at  large 

the  owner  of   such  animals    the  right  with  or  without  the  fault  of  the  owner, 

previously  existing  of  allowing  them  to  "The  object  of  the  sixth  section  is  to 

run  at  large.  invest  the  public  with  power   to  pro- 

Thc  first  section  of  the  act  declares:  tect  itself  in     the  enjoyment  of  this 

•*That  it  shall  be  unlawful  for  any  per-  right  by  operating  directly  against  the 

»on     .    .    .    being  the  owner  or  having  animal.      The  section   authorizes  any 

the   charge  of    any     .    .    .    cattle   to  person,  and  requires  the  officers  therein 

sufTer  the  same  to  run  at  large  in  any  namec^,  either  upon  view  or  informa- 

public  road  or  highway    ...    or  up-  tion,  and  whether  the  owner  is  known 

on    any    unenclosed    land,    ...    or  or  unknown,  to   take   up  and   confine 

cauae  such  animals  to  be  herded,  kept  any  animal  rientioned  in  the  act  found 

10  C.  of  L.— 13  193 
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Bights  ol  Owaw  IMPO  UN  DING.  tt  Un  tutk. 

'way'  or  unenclosed  commons'  or  upon  the  premises  of  the 
person  who  impounds  them,' 

6.  Bigli^  °^  Oner  of  Un  Btook.— When  the  statute  has  not 
been  literally  complied  with,  the  impounding  is  illegal,  and  the 
animals  can  be  recovered  by  an  action  of  replevin  or  their  value 
by  an  action  of  trover.'*  Or  if  the  impounder  misuses  them.' 

When  they  are  legally  impounded,  however,  the  owner  must 
.'pay  the  costs  imposed  or  he  will  not  be  entitled  to  receive  them* 


plies  only  to   such   animaU   as   are  at     from  going  at  large  therein  without  be- 
lorge   with   the   consent   of  or  by    the     ing  under  the  care  of  a  keeper      "    ' 
fault  of  ll>e  owner.     We  do   not   think     t.  Jones,  i  Allen  (Mass.)  ijo. 


lals 
„      ^  „  ^■ 

ith   the   consent   of  or  by    the  ing  under  the  care  of  a  keeper.     Parker 

tlie  owner.     We  do   not   think  t.  Jones,  i  Allen  (Mass.)  ijo. 

The  danger  to  the  public  of  mis.  One  cannot   rightfully  impound  •"!- 

chief  from  the   intruslona    of  the   ani-  mals  for  damage  done  to  hit  land  on 

mals  is  the  eame  whether  they  are   at  any  other  oceaeion  than  that  at  whkli 

large  with  or  without  the  fault  of  the  thev  were  taken.     Holden  v.  Torry.  ti 

owner.  Vt.'eoo. 

"And  the  object  of  this  section  is  to  3.  Sloan  v.  Hubbard,  u  Ohio  St. 587. 

Erotcct  the  public  againiil  the  mischief  The  owner  of  unencloted  land  may 
kely  to  result  from  the  animals  being  not  seize  cattle  found  Irespassing  there- 
at large,  irrespective  of  the  cause.  on  for  the  purpose  or  enforcing  payment 

This   being  the   clear  intent   of  the  of  damages  and  costs  where   thev  are 

section,  it  should  be  construed  so  as  to  not  strictly  astray,  but  have  merely  cs- 

eirect   Its  object  and  repress   the   mis-  caped  temporarily  from  a  known  owner. 

I  hid'.     Moreover,  it  is  not  reasonable  lo  Anderson    i>.  W*Drley.    104     Ind.    165. 

•  appose  that  the  legislature.  In  require  See  Cutts  1:  Hussey,  l.(  Me.  237. 

i:ig  a  public  oRicer  to  take   up  animals  3.  Eastman  r.  Rice.  14  Me.  419. 

■  on  view,"  whether  the  owner  Is  known  The  owner  of  an  enclosure  may  law- 

or  unknown.  Intended  to  devolve  upon  fully  impound  cattle  which  have  broken 

him    the   right    of    being    mulcted  in  Into   It  from    an    adjoining    enclosure 

damages   if   it  should   tinallv  turn  out  through    the   insufficient  lence  of  the 

that   they   were   al   large   without   the  owner  of  the  cattle,  although   hi*  own 

fault   of   the   owner.       If    the    oflieer  pari  of  the  divisional  fence  was  also  in- 

should  be  unable  to  justify,  ft  would  be  sulticienl.     Hine  r.  Munson.  31  Conn. 

at  the  election  of  the  owner   whether  319. 

he  would  hold  the  officer  liable  for  the  And  It  fs  not  indispcnsabte  to  the 
value  of  the  animals  or  only  in  dam-  right  of  the  landowner  to  Impound  cat- 
ages  resulting  from  his  temporary  In-  tie  which  are  doing  damage  in  his  en- 
terference  with  them.  In  the  opinibn  of  closure  that  the  fence  adjoining  Iht 
a  majority  of  the  court,  therefore,  the  highway,  over  which  the  cattle  entered, 
animals  named  in  the  act  are  within  should  have  been  legally  sufficient  for  a 
the  meaning  of  the  sixth  section — at  fence  between  enclosures  not  upon  the 
large  "contrary  to  its  provisions' —  hijihway.  Davis  v.  Campbell,  13  Vt.Jjfi. 
when  they  are  al  large  contrary  to  or  The  'taking  must  be  before  the  ani- 
not  in  accordance  with  the  second  sec'  maU  leave  the  land.  Holden  v.  Torrey, 
tion  of  the  act.  If  the  animals  are  at  31  Vt.  6go;  Goodseli  v.  Dunning.  34 
large  under  permission  granted   bv  the  Conn.  251. 

commiiiaioneni  or  trustees,  as-  provided  4.    Morse  v.  Reed,  iS  Me.  4S1 :  Kii.'l<l 

in   the  second   section,   the   record   of  i'.  Jacobs,  u  Met.  (Moss.)  118;  Field '■■ 

these  bodies  will  show."     WHtTE.  J..  Coleman.  5  Gush.  (Mass.)  267;  Coffin 

In  Sloan  i'.  Hubbard,  vt  Ohio  SI.  .1:85.  r.  Vincenl.  12  Cush.  (Mass.)  98;  Mer. 

1.  Wild  f.  Skinner,  23  Pick.  (Mass.)  rick   r.  Work.  10   Allen   (Mass.)  M4: 

3SI.  Mclnlirer.  Marden.  9  N.  H.i88;ftillf 

.\    Uirnpike    is    a    public    highway,  i-.   Kinson,   11    N.   (L  448;   Fiellen   1. 

Pickard  i'.  Howe,  i;  Met.  (Mass.;  196;  Moodv,  23  Vt.  G74. 

Gllmdre  r:  Holt.  4  Pick.  (Ma<s.)  258.  6.    Adams  v.  Adams,  13  Pick.  (Mas*.) 

The  owner  of  land  adjoining  a  public  384;  Drew  1:  Spaulding.  j?  N.  H.  471; 

hitjhway,  and  who  owns  Ihc  fee  to  the  Goodseli  v.  Dunning.  34  Conn.  2jt. 

center  thereof,  may  depasture  his  cattle  t.    Mahler  t:  Holden,  20  III.  363. 
1M4 


prnudui.  IMPObWDLVG.  LUbUltiMoflmponndtn. 

ct  that  the  owner  is  a  non-restdent  will  not  affect  his 
:  way  or  the  other.* 

ti  of  ImpOBiiden, — A  pound-keeper  need  not  deliver  over 
lIs  impounded  until  all  legal  charges  are  paid.* 
lounder  of  cattle  has  a  right  to  use  the  same  force  to . 
his  possession  of  them  as  a  sheriff  has  to  protect  his    . 
1  of  property  taken  under  legal  process." 
n  finds  stray  cattle  in  his  field  he  is  not  bound  to  im- 
em  or  retain  them  for  the  owner,  but   may  drive  them, 
ic  highway.* 

;here  is  no  public  pound  the  impounder  may  confine  the 
t  any  suitable  place.* 

the  proper  officer  finds  cattle  running  at  large  in  the 
cets  he  may  pursue  them  upon  private  properly  open  as 
i.« 

litiei  of  Imponaden. — The  person  taking  and  impounding 
hout  justifiable  cause  is  liable  to  an  action  therefor,' 
i[jh  he  is  merely  acting  as  a  servant.*  A  party  impound- 
must  feed  and  water  them  properly,  according  to  the 
the  country  and  good  husbandry.*  Trespass  will  lie 
ound-keeper  allows  impounded  cattle  to  be  driven  for 
into  a  neighboring  town,  or  where  a  party  delays 
ibly  to  comply  with  the  statute.**     The  impounder  must 

..  Hardle,  98  N.  Car  44.  S.   OMallv  !■,  McGinn,  53  Wis.  353. 

horse    waE   taken  damage  1.    Eastman  i:  Rioe.  14  Me.  419. 

1  before  twentv-four  hount  He  must  proceed  Btrlctl/  according 

1   the   owner   came   to    the  to  statute.     Fitzwater  t:  Stout,  16  Pa. 

ounding   euch   animal    and  St.  13;  Sutton  t>.  Ueich,  2  Vt.  41, 

o&sesnion.but  refused  to  pay  B.   Eastman  v.  Rice,  14  Me.  419. 

^s.   *e/i/.  that    such    owner  B.   Adamn  i.  Adam»,  13  Pick.  (Mass.) 

the   statutory  notice,  and  384. 

maintain     trover    for    the  In  this  case  a  drove  of  milch  cows 

npounding.        Norton      i'.  were   impounded   during   hot   weather 

Mich.  460.  from  7  a.  m.  until  5  p.  m.  without  food 

r    f.    Hinckley,    s     Cush.  or    water,  and   it    was    »eld   (hat    the 

j;   Rice   v.   Underwood,  17  impounder  was  liable. 

;ith  7'.  Bradford,  39  Vt.  34;  10.  Cate  r.  Gate.  44  N.  H.  II 1;  Drew 

..  Vaughn.  1  B.  Mon.  (Ky.)  .v.  Spaulding.  4^  N.  II.  47J. 

In  New  Yort  it  hoE  been  *cU  that  if 

«-s  I'.  Fasselt,  36  Vt.  615.  a  person  Impounds  beaRts  taken  damage 

ordinance    authorizing    a  ftasanl.    before    damages    have    been 

telle  sheep  running  at  large  ascertained  he  Is  liable  to  an  action  of 

stify  the  marshal  in  seizing  trespass    by  the   owner,  and   It   is   no 

ire  being  herded.     Spcct  v.  defence  to  such  action  that  the  owner 

Z3\.  4^5.     See  ThompHon  i'.  of  the  beast  is  himself  the  pound  master, 

;i  Caf.  653.  if  the  distrainer  has  actually  put  them 

isT'.CurtiB.'i8Pick.(MaHS.)  into   his   hands   or  custody,  as   pound 
master,     Merritl   v.  O'Neil.   13  Johns. 

C   individual   Impounding   a  (N.  V.)  477. 

daiaagr  fraiaH/ m  a  town  A  person  who  has  lawfully  seized  a 

)t  liable  for  injuries  which  cow  running  at  large,  and   aherwnrds 

nay  receive  from  callle  con-  lost   her    without    fault     on    his    part, 

ch   pourvt.      Brightman   :'.  is  not  made  liable  to  an  action  by  the 

Pick,  (Mass.)  14  owner   by  subsi'quenlly  buying  the  cow 

r  !■,  Jewett,  '"•3  Sic.  84.  ai  a  sale  made  in  her  ab'aencc  by  the 


iTotiM.  IMPOUNDING,    stock  Es 

proceed  strictly  according  to  statute  or  he  will  be  a  trespasser.' 
Riding  a  horse  to  find  the  owner  is  not  a  misuse  of  the  animal.* 

8.  Notioe.— Almost  all  the  statutes  provide  that  some  kind  of 
notice  shall  be  given  before  the  impounded  animal  can  be  sold. 
One  who  retains  cstrays  without  giving  the  required  notice  is  a 
tort-feasor.'  The  pound-keeper  must  state  in  his  notice  what  the 
legal  charges  are.*  Proof  that  notice  was  left  in  the  hands  of  one 
of  the  family  is  sufficient.*  Notice  given  to  the  owner  before 
they  are  impounded  of  the  fact  and  cause  of  their  being  taken  is 
sufficient.*  But  it  has  been  held  that  actual  notice  will  not  dis- 
pense with  the  notice  required  by  statute.' 

9.  PuTchaaer  of  Stock  at  Bale. — ^In  order  for  a  purchaser  of  stock 
impounded  to  acquire  a  good  title  the  statute  under  which  it  is 
made  must  be  strictly  followed  and  complied  with.*  Stolen 
animals  may  be  impounded  and  sold  and  a  legal  title  given  the 
purchaser.* 

It  is  incumbent  upon  a  party  claiming  title  to  an  animal  under 
a  poundmaster's  sale  to  show  that  it  was  liable  to  be  impounded, 
and  that  the  proceedings  are  authorized  by  law,  in  order  to  divest 
the  owner's  title.'" 

'  10.  Stock  Exempt  from  Execntioa,  etc — Animals  which  are  by  law 
exempt  from  seizure  or  sale  on  execution  may  be  taken  up,  im- 
pounded and  sold." 

proper  officer.      Hard   v.  Nearing,  44  show  that  he  hat  acted  strictlv  in  con- 
Barb.  (N.  Y.)  472.  formitv  with   the   requirements  of  ihe 
1.   Fitzwater  v.  Stout,  16  Pa.  St.  11.  law,  otherwise  he  will  be  considered  a 

3.  Henr^  t:  Richardson,  7  Watts  trespasser  ab  iaitio.  and  liable  lo  an 
(Pa.)  557.                    '  action  of  trespass  at  common  law.  The 

8.  Hyde   i'.  Pr^or,  13   111.  64;   Ner-  defendants  in  this  case,  having  either 

house  V.  Hatch,  lib   Mass.  364;  Hardy  failed   to   show   that   the    beaels   were 

r.  Nye,  63  N.  H.  ClJ.  liable   to   distress   and  impounding,  or 

4.  Palmer  v.  Spaulding,  17  Me.  239.  omitted  in  some  essential  particular  to 
A  notice  given  by  a  field  driver  to  the  comply  with  the  reqnisitions  of  the 
owner  of  cattle  that  they  aie  impounaed  statute,  are  trespassers  from  the  be' 
for  going  at  large  upon  the  public  ginning.  Purrington  t'.  Loring,  7Mass. 
highway  is  prima  facie  evidence  that  388;  Gilmore  i'.  Hall,  4  Pick.  (Mass.) 
they  were  so  at  large  and  puts  the  bur-  2^S;  Adams  r.  Adams,  i3Pick.(Ma«s.} 
den  on  the  owner  of  proving  the  con-  3S7;  Smith  v.  Gules,  ii  Pick,  (Mass.) 
Irary.  Pickard  v.  Howe,  12  Met.  55:  Coffin  u.  Field,  7  Cush.  (Mass.)  358. 
(Mass.)   198.  ».  Patterson    v.    McVay,   7    Walts, 

B.  Pickard  V.  Howe,  II  Met.  (Mass.)  (Pa.)  482. 
19S.     See    Sanderson    v.   Laurence,!         10.  Johnston  t'.  KucholT,  31  Minn. 451; 

Gray  (Mass.)  178.  Coffin  v.   Field,  7   Cush.  (Mass.)  35S; 

B.  Com.  V.  Beale.j  Pick.  (Mass.)  514.  Gilmore  r.  Hall.  4  Pick.  (Mass.)  260. 
See  Hooper  v.  Kittredge,  16  Vt.  677.  11.  It  is  claimed  that  tiie  horses  »f« 

T.  Coffin  V,  Field,  7   Cush.  (Mass.)  the  exempt   property  of   the  plaintiff. 

355.     An  omission  to  give   the  notice  and  could  not  therefore  be  taken  and 

required   by  the   impounder    will    not  sold.    The  statute  of  exemption  is  not 

make    hitn     a    trespasser     ab    initio,  broad  enough  in  terms  to  embrace  such 

Young  V.  Rand.  18  N.  H.  569.  a  proceeding.     The  exemption  is  onit 

8.  Coffin   V.  Field,   7   Cush.  (Mass.)  from   "seizure   and  sale   on  execution. 

358,  or   provisional   or   final    process  issufd 

"  It  is  well  settled  that   a   party  who  from  anv  court,   5r   proceedings  in  aid 

justifies  the  takingof  another  s  property  thereof.^'    Wilcox  v.  Hemming,  5S  Wis. 

under  legal  authority  or  process  mus't  144. 


IMPRESSING— IMPRISONMENT. 

toe  and  Foond  Breach. — If  a  person  take  cattle  from  the 
itody  of  a  field-driver  when  driving  them  to  the  pound,  it 
le,  although  they  are  never  out  of  his  sight,  and  are 
pounded  by  him.' 

J8IH0. — The  power  of  compelling  seafaring  men  to 
naval  service." 

lOHlCEHT. — (See ARRESTS;  BaiL;  EXECUTION;  EXTRA- 

Habeas  Corpus;  Houses  of  Correction;  Jails  and 

As  to  discharge  from  imprisonment,  see  Bankruptcy  ; 

JCY  AND  Poor   Debtors.    As  to  illegal  arrests,  see 

IPRISONMENT.) 

2.  By  Comfliance  ■Uiith   SUfufe, 

,  .^,.  3.  Bv  Pardon.  103. 

:  or  Imprlionmenl,  19S.  Vll.  DUcbarge,  When  Denied,  joj. 

I  of  Impriionment,  199.  VIII.  Proceedlngt  for  Discharge  from 

pture,  \tfy  Imprieonment    on   Civil  Pra- 

large   from   Impriionment.  ceei,  ;oS. 

I.  I.    Tkr  jMrhdithon.3t&. 

V  ExfiraliBH  of   Term  of  2.   Tke  ApflicatioH.iOi). 

itmtrnee,  joo.  a.  New  Tork  Practice,  110. 

ition. — Imprisonment  is  the  restraint  of  a  person  con- 
lis  will.3 

it  Conititatei  Impriionffleiit — Confinement  of  a  person  in 
■\  prison,  a  private  house,  or  by  a  forcible  detainer  in  the 
eets,*  and  compelling  one  to  go  in  a  given  direction  against 
lay  constitute  imprisonment.*     Actual  manual  touch  of 

I  V.  Vinton,   17  Mass.  343.  Pike  v.  Hanson,   9  N.  H.  491;   Coman 

>dy   V.   Reab,  4   Mass,  471,  r.    Storm,   16   How.    (N.   Y.)   Pr.  84; 

pley,  I  Mas*.  167;  Pierce  v.  Smith  i.  Stale,  7  Humph.  {Tenn.)  43; 

Pick.  (Ma(.6.)4"S;Com.  v.  Warner  t.  Biddiford,4  C,  B.,N,  S.  180; 

ick.    (Mass.)    5(4;  Com.  r.  Sate  r.  Thomas,  j  Bos.  &  P.  188;    Bird 

4  Pick.  (Mass.)  ^.  f.  Jones.  7   Ad,  &  El..  N.  S.  741;  s,   e.. 

i-eying   away   or   setting  at  53  Eng.  C.  L.  741 ;  Ruesen  v.   Lucas,  i 

impounded  is  an  essential  Car.  &  P.  153;  s.  c,   1 1  Eng.  C.  L.  351; 

;    offence    of  poundbreach.  Bacon's  Abr.  Tress,  (D.3);  1  Esp.  4S1, 

>ung,  18  N.  H.  543-  ^26;  i  Chitt/«  Pr.  48;  I  Rubs.  Cr.  (r;th 

-ight  had   Its   foundation  in  Eng.  ed.)  7,s3;  t  W.  Bt.  Sd.  19. 
in   law.  and   resided   In  the        (^iiflnsmviit  wttbla  JkU  UinlU  con- 

f.     I  Bl.  Com.  4(9;  King  V.  itltutes  imprisonment.  Comstock's  Case, 

p.ji?.  ExparleYo%,c,'T.Yi.  :6   Abb.   (N.Y,)    Pr.   133;    Buttles    :■. 

tends  to  all  seafaring  men,  Carlton,  1  Ohio  31.     Matter  of  More,  1 

■mption  must  depend   upon  Am.   Insol.    R.   95:   N.   Y.  Code   Civ. 

provisions  of  statutes.     E*  Pro.,  4  i~ 


ict.  (isllied.)  777;  Co.  Inst,  large,  his  sureties  having  neglected  to 
jiixtify.  he  is  not  deemed  in  actual  cus- 
Com.  IJ7;  Com.  Dig,  lit,  tody.  Bwlwfck  v.  Goetzel,  s7  N.  V. 
lENT  (G.);  I  Rubs.  Cr.  (jth  ^85  ^86;  Watt  i-.  Healy,  12  Hun  (N. 
61.  V:)49i. 

I'.  State.  II  Ark.  43:   Law-         A  prisoner  on  jalt  limits  when  sher- 
ilnes,   3   HaiT.   (Del.)   416;     Iff's  term  expires,  wlio  is  not  assigned 
111; 


nwseofl^riwnunrat.        .    IMPRISONMENT.  Plue  of  ImpriiouuBt. 

the  body  is  not  necessary.' 

m  Place  of  Imprisonmeat — The  records  of  the  court  showing  the 
apartments  appropriated  for  a  prison  are  the  best  evidence  of 
place  of  confinement  *  but  when  the  records  cannot  be  found 
parol  evidence  of  ancient  usage  is  sufficient.'  Jails  built  by  cities 
and  towns  pursuant  to  statute,  unless  restricted  thereby,  become 
public  prisons  of  the  state.*  A  jail  established  by  the  court  of 
sessions  may  be  used  as  a  house  of  correction  where  no  other  lias 
been  provided.*  The  state  has  a  right  to  regulate  the  custody  of 
its  prisoners,  including  their  removal  from  one  jail  to  another.* 
The  United  States  attorney-general  may  designate  a  peniten- 
tiary in  a  state  or  territory  other  than  that  in  which  the  court 
convicting  the  prisoner  is  held ;' and  it  is  no  objection  that  the 
state  has  not  given  its  consent,  so  long  as  it  suffers  the  prisoner 
to  be  detained  where  he  is  in  rightful  custody."     Unless  congress 

to  the  newlv  elected  sherifT  within  the         B.  Taunton   v.    Westport,    ii    Mass 

time  prescribed  for  the  service  of  the  355.     See  Com.  v.  Hampden,  ig   Mass 

latter  B  certificate  or  qualification,  la  no  (i  Pick.)  414. 

longer  in  custodj',  and  his  petition  for        6.  Re  llartwell,  I  Low.  C-  C.  536. 

dischai^  cannot  be  considered  hy  the        7.  Ex  farte  Karstendick.  93   U.  S. 

court.     French  i>.  Willet,  10  Abb.   <N.  (301(0)396;  bk.  23,   L.  ed.  869. 

Y.)  Pr.  99;  Matter  of  Irving,  3   Mow.        B.  Ex  purte   Karstendick,  93   U.    S. 

(N.  Y.)  Pr..  N.  S.  Jjfi;  Hindfi  v.  Doub-  (3  Otto)   396;  bk.   23.  L.   ed.   88g;  Ex 

ledav,   31    Wend.  (N.  Y.)  223;   N.  Y.  farte  Gearv,  1  Blss.  C.  C.  485.- 

Code  Civ.  Pro..  §4  183,  1S4,  2201.  OonTlcu'of  United   State*    Oonrti — 

1.  Mowrj   V.   Chase,   100   Mass.  79;  Plac»  of    Imprlsanmeat. — The    judges 

Searls  v.  Vieta.  i  T.  &  C.  (N.  Y.)  224;  of  the   United  Stales  courts.  aJtting  in 

Gold  I'.  BisBcll,   I  Wend.  (N.  Y.)   aro;  Massachusetts,  may  sentence  offenders 

Arrowsmith  i'.  Le  Mesurler,  i  Boa.  ii  (o    imprisonment    in    the    Charleston 

Pul.  N,  P.  211;  Pocock  xu  Moore,  Ryan  prison,  under  Rev.  Stat.,  44  SS4't  554^. 

&M00.  C.C.3I1-.  4BUII.  N.  P.  61.  Circ.     Ct.      (Mass.)     x^b.    Ex    parte 

ZOMt  Of  tmprlMiimeat. — Under  2  Brooke.  29  Fed.  Rep.  83.  The  court 
New  York  Revised  Statute  70,  44  say:  "It  is  argued  in  behalf  of  the 
19,  20,  a  person  sentenced  to  a  prisoner  that  these  sections  did  not  ex- 
state  prison  for  life  or  a  term  of  tend  to  the  prison  at  Boeton,  the  law 
years  ig  deprived  of  all  rights  as  a  which  permitted  the  conlinement  of 
plaintiff  in  an  action,  but  is  not  re-  United  States  convicts  in  the  prison  at 
lieved  of  anv  liability  as  a  defendant.  Concord,  but  only  such  laws  as  related 
Davi»^  V.  Duitie,  8  Bosw.  (N.  Y.)  619;  s.  lolhe  management  of  the  prison,  and  the 
c,  affirmed  3  Keves  (N.  Y.)  606;  t4  discipline  and  employment  of  prisoners 
Abb.  (N.  Y.)  Pr.  3S7;  Bonne  11 11.  Rome,  confined  in  it.  But  no  reason  that  is 
Watertown  &  O.  R.  Co.,  11  Hun  (N.  even  plausible  is  suggested  for  anv 
Y.)  J 18.  such  limited  construction  of  this  section. 

Sam* — HUilaalppiCodB  982,  4  15,  BUS-  The  words,   all   'laws  relating  to  the 

pends  all  civil  rights  during  imprison-  state  prison  at  Concord,  and  to  prison- 

ment  in   the   penitentiary;     an   escape  era     confined    therein,'    are    certainlv 

does  not  remove  the   disability.     Beck  broad  enough  to  include  the  provision 

I'.  Beck.  3ti  Miss.  71.  in   relation  to   United  States  convicts. 

Suno— Civil  Proooia. — A   convict   in  It    is    imposBible    to    infer    from    this 

the  state  prison  is  not  exempt  from  or-  language   that  the  legislature  intended 

dinary   proceedings  by   action.     Davis  by  it  to   prohibit  the  use  for  this  pur- 

V.  Duffie,  1  Abb.  App.  Dec.  (N.Y.)  486.  pose  of  the  principal  penitentiary  of  the 

t.  Burroughs    v.    Lowder,   3    Mass.  state.     This  view  is  made  still  clearer. 

373.  if  possible,  by  section  33.  which  allows 

3.  Clap  V.  Cofran,  7  Mass.  98,  the  use,  for  (he  same  purpose,  of  the 

4.  Fells  V.  Memphis,  1  Head  tTenn.)  new  reformatory'  established  by  the  act. 
650.  The  manifest  intent  of  the  legislature 


DlMhar^thna  IMPRISONMENT. 

VI  Siacharfre  from  ImpriMtunent — [.  By  Expiration  of  Term  of 
Sentcncf. — A  person  who  has  been  convicted  of  a  misdemeanor  or 
a  felony  and  sentenced  to  be  imprisoned  for  a  designated  time, 
on  the  expiration  of  that  time  is  entitled  to  be  discharged  from 
his  imprisonment;  and  when  the  law  provided  that  certain  deduc- 
tions shall  be  made  for  good  conduct  from  the  length  of  time 
a  person  is  sentenced  to  be  imprisoned,  he  is  entitled  to  have 
such  deductions  made  from  the  term  of  his  imprisonment  and  to 
be  discharged  at  the  expiration  of  his  term  as  thus  shortened. 

A  prisoner  convicted  and  sentenced  for  two  offences  is  entitled 
to  a  discharge  at  the  end  of  the  entire  period  included  in  both 
sentences,  and  any  deduction  for  which  he  may  be  entitled  for 
good  behavior  is  to   be  taken  from  the  end  of  the  entire  term.' 

McCoy   V.   SherJfT  of    NewcaBlle  Co.  Stokee  i'.  Warden  of  Sing  Sing  Prison. 

(Del.  ['887)  6  Cent.  Rep.  872,f//iii^and  66  N.  Y,  34J. 

following  Haggerty  f.  People.  S3  N.  Y.  Oommntatlon  of  B«iit«iic«.  —  N.  Y. 
476;  Rev'g  6  Lang.  (N."  Y.)  331.  ie/rf  Codeof  Civ.  Pro.,^^  122.  i44.3347,gnbd. 
that  where  a  prinoner  escapes  and  re-  :. laws  of  i863.ch.4is.andlawsor  1864. 
mains  at  large  until  after  the  time  tixed  ch.  331,  commuting  term  of  imprison- 
in  his  sentence  for  the  ending  of  his  ment  for  good  behavior  superrede  the 
term  of  imprisonment  lias  expired,  he  United  States  statutes  as  to  commulu- 
mav  be  retiUien  and  con^ned  under  the  tlon  in  case  of  prisoners  confined  in 
authority  of  the  original  sentence,  until  this  state.  '  United  States  r.  Schroeder. 
the  term  of  imprisonment  fixed  by  the  14  Blatchf,  C.  C.  344. 
lirst  part  thereof  has  been  accom-  Whan  Hot  Bntitled  to  DUchUf*  on 
plished.  Expiration  of  Timo— A  person  sen- 
BoconunltUng  Wltbont  Wuruit  of  tenced  to  imprisonment  in  the  counlv 
Adjudication. — People  v.  Potter,  1  Park,  jail  for  ninety  days,  and  until  a  fine  of 
Cr.  Cas.  <N.  Y.)  47,  disapproving  the  $1  and  the  costs  of  the  prosecution  arc 
practice  of  recoinmilling  to  the  state  paid  or  secured,  is  not  entitled  to  hi> 
prison  without  any  warrant  or  adjudi-  discharge  on  completion  of  the  ninety 
cation,  is  upheld  in  People  r.  Moore,6i  days,  nor  to  a  credit  of  fifty  cents  per 
Mich.  41)6,  holding  that  the  law  of  dav  upon  the  fine  and  costs  under  the 
Michigan  (Hot.  Stat.,  ^  963(^-9633)  Indiana  statute,  i  Gav.  £[  H.  421,  (  130. 
authorizing  reception  of  one  violat-  from  the  date  when  his  Imprisonmenf 
ing  condition  of  his  pardon,  is  uncon-  commenced.  Ex-  fartt  Tongate.  31 
stitutional  and  void.  Ind.  370. 

PrlBOB  proaeh.— A  person  imprisoned  Bama — SsntonolnE  to  Work  HotiH.— 

upon  a  regular   commitment,  issued  by  Where  a  statute  provides  that  the  party 

a  justice  of   the   peace,   charging   him  taxed  with  costs  in  prosecutions  of  pre- 

with   a   felon  V.  who   breaks   prison,   is  sentment  or  indictment  shall  pay  to  the 

guilty  of  the  offence  of  prison  breaking,  state  a  specific  tax  on  mitigation,  it  is 

and  may  be  convicted  thereof  without  error  to  sentence  one  convicted  of  rois- 

iieing  indicted,    tried  or  convicted   of  demeanor    to    the    work    house    until 

the  principal  felony.  Rx  parte  AhBau,  the  tax  is  paid,  worked  out.  or 
secured.  Johnson  v.  State,  85  Tenn. 
3*.";- 

A  person  adjudged  to  be  m  contempt, 
piration  of  a  term  of  imprisonment  as  and  taken  to  jail  under  an  invalid  corn- 
reduced  by  good  conduct,  the  convict  mitment  and  discharged  on  (he  ground 
is  entitled  io  his  discharge  without  a  par-  of  the  illegality  of  the  first  commit- 
don.  Opinion  of  Judges,  79  Mass.  (ij  ment,  cannot  t>e  detained  until  a  new 
Grav)  618.  and  valid  commitment  is  procured. 
Whether  the  courts  can  award  an  al-  Shank's  Case,  ij  Abb.  (N.  Y.)  Pr.,  N, 
lowance  of  statute  for  good  behavior,  S.  38;  Rev'd  as  People  ex  rel.  Phelps 
or  whether  it  Is  a  matter  for  the  execu-  v.  Fancher,  i  Hun  (N.  Y.)  226;  s.  c.  4 
tive  alone,  is  queried.     People  rx  rel.  T.  &  C.  (N.  Y.)  467. 


/MPRISOXMEN  T. 


ImpriMiimeiit. 


Compliance  witk  5/a/«/c.— Vo!untar>'  assignments  by  in- 
are  provided  for,  and  these  provisions  extend  to  judg- 
'hether  in  tort  or  contract.'  The  fact  that  the  debtor 
iroperty  to  be  conveyed  to  his  wife  long  before  the  fixist- 
the  debt  owned  by  the  opposing  creditor,  wilt  not  pre- 
ischarge.*     The  fraud  which  will  bar  a  debtor's  discharge 

■arte  Thaver,  4  Cow,  {N.  Y.)  of  hiK  own  propertj  or  the  converted 
r  !■.  Devo.  tg  Wend.  (N.  Y.)  moneys  for  llie  luture  benefit  of  himself 
den  V.  Palmer,  14  Wend.  (N,  or  membtm  of  his  familj",  or  with  in- 
Uatter  of  Bradj-,  69  N.  Y.  Ji,s-  tent  to  defraud  hU  creditors.  Htid,  that 
at  imprisoned  on  civil  pro-  he  must  be  discharged  from  imprison- 
le  discharged  on  assigning  his  ment  upon  coinplj'inK  with  the  provi- 
iccording  to  statute.  People  sions  of  the  code  relating  to  the  assign- 
25  Wend.  (N.  Y.)  69S.  ment  and  deliver^' of  his  propertj.  Cit- 

te  or  PKTtr  ImvilwHied  tat  r'H^Suj-damt'.  Belknap,2o  Hun  (N.Y.J 
•nl  of  FUu.— A  statute  au-  87;  Matter  of  Fowler.  8  Dal^  (N.  Y.] 
hedischargeof paiiiesimpris-  54S;  Matter  of  Brady.  69  N.  Y.  ii^. 
on-pa_vmentof  lines  is  not  an  Jt6;  and  dlsappsoving  Matter  of  Rob- 
I  take  the  pardoning  from  the  erts.  59  How.  (N.  Y.]  Pr,  13(1;  Supr, 
"     "      "  "       Ct.,  Sp.  T.  i88^.  Matter  of  Caamano.  i 

How.  (N.  Y,)  W..  N.S.  540. 

Alter  baiUK  inpanadad.  the  prisoner 
may  depart  at  once  from  the  limits,  for 
the  supersedeas  affects  the  bond  as  well 
as  the  ca.  sa.;  dtid  the  shcriffis  not  lia- 
bie  for  false  imprisonment  for  merely 
having  refused  to  give  him  an  unnece>- 
sary  discharge.     Wame  i*.  Constant,  4 


if  the  slate.     Ex  farle  S 

1.  58.. 

ler  of  llaight,  11  N.  Y.  Civ. 


MedUif  fbr  the  Olackurc*  of 
iilAd d«btOE,  under  N,  Y.Code 
4  2200.  el  »rq..  the. only  in- 

hether  or  not  in  the  eye  of  the 

iroceedings    of  the   petitioner 

nd  fair  and   his  petition  and    John><,  (N.  ^  .)  3:. 

correct,  and  unless  the  oppOB-         On*   iMld  In   ~ 

ir  satisfies   the  court    to    the 

an  assignment   must   be  di' 

a  discharge  granted.  Matter 

I  c  N.  Y.  Civ.  Proc.  Rep.  237. 
nthont  aia;  of  Proo**dlnc*.— 
g  of  an  appeal  by  defendant 
udgment  in  the  action,  with- 
g  the  proceedings  therein,  will 
te  to  enlarge  the  "' 


to  an- 
foro*  AH  ordsr  fttr  pATment  of  tUmonr 

iticd   to  such  discharge  1 


ing  his  propertv.  Van  \Veiel 
Wezel.3PaiaeCh.{N.y.)  38.  So  is 
an  Infant.  His  assignment  under  the 
act  would  be  talid.  People  v.  Mul- 
len, js  Wend.  (N.  Y.).  69S. 

BoTTBiidar    of   DeMor  —  SnbMqnont 
SttcbATfO.  —  A     defendant     who     had 
.    .       ,,  amended,     been  arrested  In  mesne  process  and  re- 

in must  be  tsiiued  against  the  leased  upon  the  usual  undertaking,  sur- 
vent  the  defendant  from  ob-  rendered  himself  ip  exoneration  of  the 
discharge  from  liability  to  sureties,  atler  a  body  execution  upon 
nt  thereon.  Havemyer  S.  the  judgment  subsequently  recovered 
>.  r.  Taussig.  19  Abb.  (X.Y.)  had  been  returned  endorsed  "defend- 
ant not  found."  //c/rf. .  that  he  w.is 
[■  In  BAiiknipter. — The  debt-  entitled  to  his  discharge  under  N.  Y. 
ring  B  discharge  in  bankrupt-  Code  Civ.  Proc,.  4  111.  as  amended  bv 
.  M .!.;„..  T„  f™..j  ^i  .!._     I     .oofi  j-h.  C'jj,  alter  the  lapt-   "''  ••- 


disposition  In  fraud  of  the 
such  as  will  preclude  his  dis- 
m  imprisonment  under  3  Rev, 
i.  Y.  Sup.  Ct„  Sp.  T.  i8f.S, 
I.Seymour,  7  Robl.  (N,  Y,) 
see  People  t%  ret.  GaUten, 
40  How,  |X.  Y.)  Pr.  165. 
.■nt  and  Dallvoir  of  piopiirtj. 
hown  that  the  petitioner  con- 
meys  to  his  own  use  while 
I  fiduciary  capacity,  but  there 
Idence  that  he   had  dispi>sed 


monlhh  from  the  time  he  surrendered 
himself  to  the  sheflff.  Downev  7', 
Clute.  iS  Abb.  {N.  Y.)  N.  C.  13^-  'The 
court  cited  People  ex  ret  Lust  ;'. 
Grant.  18  Abb.  (N,  Y.)  N.  C,  Jjo.  Il 
seems,  however,  that  the  reversal  of 
that  decision  in  19  Abb,  (N.  Y,)  N,  C, 
5J.  does  not  impair  the  soundness  of 
the  decision  in  Downey  v.  Clute,  l3 
Abb,  (N.  Y,)N,C.  i3<;. 
IiuUlltr  to  PoifOrm  Aet  or  Eadnra 


DlMliarp  fr«n  IMPRfSOiVMENT. 

is  not  that  of  which  he  may  have  been  guilty  in  contracting  the 
debt,  but  fraud  in  the  subsequent  disposition  of  his  property  to 
evade  the  liability.' 

A  discharge  will  not  be  withheld  because  the  action  was  for  the 
conversion  by  defendant  to  his  own  use  of  moneys  of  plaintiff, 
while  acting  in  a  fiduciary  capacity.*  Nor  merely  because  the 
debt  on  which  the  judgment  was  recovered  was  fraudulently  con- 
tracted.' Nor  because  the  judgment  on  which  he  is  imprisoned 
was  for  fraudulent  represenjations  as  to  the  solvency  of  one  ob- 
taining credit,  when  no  pecuniary  benefit  resulted  therefrom  to 
the  debtor.*  Nor  because  he  conveyed  his  house  to  his  son 
after  commission  of  a  tort  (slander),  and  six  weeks  before  suit 
brought ;  it  not  appearing  that  he  knew  he  was  to  be  sued.' 

trnprlioiimeiit.  —  Section     30J    of    the  committed  ih  unable  to  perfomi  anv  of 

New    York    Code    of    Procedure,    as  [he  acts  Bpecified  in  the  statute  to  pro- 

ainended     in     iSiji,   providing    that   a  cure  his  discharge,  he  may  be  discharged 

debtor  committed  to  prison   in   supple-  under  the  provisions  of  N.  Y.  Code  Civ. 

meiitary  proceedings,  or  under  the   act  Proc.,  4  302.     Following  Maass  v.  La- 

lo  abolish  imprisonment   for  debt     (L..  Torre,  6  Abb.  (N.  Y.)   Pr.,  N.  S.  J19; 

iSji,  397),  mav   be   discharged   by   the  Russak  r.  Sabev,  19  Hun  (N.  Y.)  491. 

court  in  case   of  inability  to   perform  Trwufer  of  Propertr — IW10  Mw  Ob- 

the  act  required,  or  to  endure   the   im-    Ject An  objection  that  the  transfer  by 

prisonment,  must  be  construed   as  ap-  a  debtor  of  alt  hts  property  Is  fraudu- 

plicable.  in  the  discretion  of  the  court,  lent  can  be  raised  only  by  creditors  tti at 

to  cases  of  imprisonment  under  the  act  were  such   at   the  time  of  tlie  transfer. 

ofiS3i,   notwithstanding   the   commit-  Citing   Matter  of  Brady,  69  N.Y.  .'15; 

ment   in  general,   not   specifying   any-  Matter  of  Pearce,  ig  Hun  (N.  Y.)  1711. 

thing  to  be  done.     N.  Y.  Com.  PI.,  Sp.  1.  Matter  of  Pearce,  it)  Hun  (N.  Y.J 

T.  1869.  Maass  v.  LoTorre.  6  Abb.  (N.  170. 

Y.)  Pr.,  N.  S.  319.  a.  Siiydam  v.  Belknap,  20   Hun  (N. 

Cndltor'i    Antborlilng  DUcbaxge. —  Y.)  87.  distinguishing  Matter  of  Bradv, 

Creditor     may,     by     parol,    authorize  69  N.  Y.  115. 

jailer   to  discharge  debtor.     Bridge  v.  S.  Sparks  r.  Andrews,  7  N.  Y.  Week. 

McLane,  i  Mass.  520.  I^ig.  276. 

Jndcment Bafora Jn«Uee— DUClursed,  4.  Matte 

Wliaa. — A    defendant    in    a    judgment  ^48;  overruling   Matter   < 

rendered  before  a  justice  is  entitled  to  Daly  (N.  Y.)  95. 

his  discharge  after  an  Imprisonment  of  B.   Hughes   i'.   Taylor,   1    Month.  L. 

thirty  days.  If  he  has   a   family  and  is  Bui.  33. 

not  a  freeholder,  although  the  execution  A   dJacbarn    ■bonlA  not  ba   rafiiMil 

was  issued  on  a  transcript  of  the  judg-  merely  because  all  the   properly  whith 

ment  tiled  in  the  county  clerk's  office,  he  had  when  arrested  under  execution 

Brooks   V.   French,  5    Wend.  {N.  Y.)  for  debt  had  been  taken  away  from  him 

,^6S.  without  his  fault,  and  against  his  will. 

DMtltl  or  Motion  to  VACAte  Airert.—  Com.  PI.,  Sp.  T.  1878,  Matter  of  FI11- 

The  facts   th.-it  a  prisoner  was  arrested  gerald.S  Dalv  (N.  Y.)  1S8;  B.C.,  5  Ahb 

on   an   allegation  of  fraudulently  con-  (N.  Y.)  N.  C.  357.     Nor  {under  N.  Y. 

trncting   a  debt,   and   that  a  motion  to  Code  Civ.  Pro,,  \  Jioo)  merely  bccaust 

vacate  the   order  of  arrest  was   denied  he  has  made  a  general  assignment  of  all 

on  the  merits,  do   not   prevent  his  dis-  hts  propertv  for  the  benefit  of  creditors. 

charge    under    the    fourteen    day    act.  N.  Y.  Com.  PI..  Sp.  T.  1S80,  Matter  of 

Ci/iH/?- Matter  of  Bradv.8  Hun  (N.  Y.)  King,  i   Am.   Insolv.  R.  3111.     Nor  be- 

437;  s.  c,  69  N.  Y.  11^,  Sp.    T.  187S;  cause,  aner  the  action  was  brought  and 

Sparks  I'.  Andrews,  1  Citv  Ct.  76.  before  judgment  (not  after  it)  he  w-ent 

IiutdUtr  to  Tnfann  Act. — Although  into   voluntary   bankruptcy,   where   it 

"  warrant  of  commitmentunder  L.  1S31,     appears   that   i  


f-  IMPRISONMEJVT.  Whw  Dralod. 

e  burden  is  upon  the  creditors  opposing  a  discharge  from 
sonmcnt,  to  show  that  the  prisoner's  proceedings  are  not  just 
air.  Fraud  on  the  part  of  prisoner's  firm  will  not  suffice 
5  he  was  personally  cognizant  of  it.' 

By  Pardon. — A  pardon  granted  to  one  imprisoned  for  a 
,  works  his  discharge  the  same  as  expiry  of  time  or  compli- 
ttith  statute* 

1  Bitcharge — Wlien  Denied. — A  prisoner  sentenced  to  a  term  of 
sonment,  to  pay  costs,  and  to  stand  committed  until  the 
nee  is  complied  with,  is  not  entitled  to  a  discharge  on 
:ry  of  a  pardon  from  the  governor  without  payment  of 
'     And  the  fact  that  no  indictment  is  found  against  a  pris- 

)  i8S,S.  Y.Com.Pl.  iS8o;  Mat-  requiring    such    dischnrge    where   llie 

Fowler.S  Dalv  [N.  Y.)  ;4S.  courl  ie  salUlied  "that  the  peCiltonir's 

.  Y.Com.  Pl.,'Sp.T.  iS8i,  Matter  proccediiigsarejuKt  and  fair.      (J  jjoS). 

.son,  in  2X  Alb.  L.  I-  Ji6;  s.  c,  Matter  of  Lowell,  13  Dalv  {N.  Y.)  306, 

w.   (N.  Y.)  Pr.  314-     Compare  \  And   see   N.    Y.   Counlv   Ct..    In    re 

«o!v.  R.  301,  Halght,  11  N.  Y.  Civ.  Pro.  Rtp.  ii^. 

iMxf    hj    BberUI — Deiund    ob  DlHlurKt    Undtc  loMlTanor   Lav*. 

ir— Under   1  Swan  &  C.  (Ohio)  —The  similar   provision  of  the  act  of 

»,I>eniiillingasherifflodi8charge  June   13,    1883,  providing  for  the  dis- 

mer  for  debt  "at  any  time  when  charge    by   connty    commissioners    of 

s  no  monev  in  his  hands,"  no  dL--  "ail  persons  conhned   in  iaii,.williout 

ipon  the  creditor  is  neces.ary  to  proceedings  under  the  insolvent  laws," 

the   dischar^.      Newcomfi    v.  upon  order  of  court  or  of  a  judge,  ap- 

'.  I  Cine.  (Ohio]  12.  plies   ontv  to   such   prisoners   as   wen; 

parties  to  an  action  in  which  the  previously  required  to  talic  the  benefit 

ani  has  been  arrested  niay  agree  of  the   insolvent   laws   (o   obtain  their 

terms  of  his   discharge  without  discharge.       Com,     r.    Carey,    l    Pa. 

to  the  statute  providing  for  bail.  County  Ct.  ;93. 

".  Adee.  S4  N.  Y.  izi;  rev'g  To-  BallaTtd  l^m  ImprlMnmsnt,  Wlien. 

Adee.  9  N.  Y.  Week.  Dig.  31  [.  —Where  a  defendant  lias  been  arresti-d 

leaUonforDUcbarte— Auwerto.  under  an  order  of  arrest  granted  by  a 

not  an  answer  to  an  Hpplication  judge,  and  discharged  upon  giving  an 

e   of   several  judgment  debtors  undertaking   to   render   himself  at    all 

aned  upon  an  order  of  arrest,  for  limes  amenable  to  any  mandate  which 

charge  because  of  neglect  to  is.  may  be  issued  to  enforce  final  judgment 

I   execution   against    his   person  In  the  action,  he   is   entitled,  under   N. 

three   months   after  judgment,  Y.  Code  Civ.  Proc,  4  ^72,  as  amendeil 

ere  is  a  good  reason  for  not  re-  by  L.  1SS6.  ch.  673,  J  ti.  to  be  relieved 
;  the  execution  against  the  prop-  .  from    liability   to   imprisonment   upon 

iwing  to  circuniiilaiicea  aflecling  execution  against  his  person,  where  the 

lis    co-defendanlfi.      New   York  plaintiif  has  neglected  to  issue  the  same 

uty  etc.  Co.  I'.  Rogers,  71   N.  Y.  within  three  months  alter  entry  of  tinal 
judgment   in   the   action.      Havemeyer 

■tment    of     >on«r     In     Wift'i  Sugar  Refining  Co.  i'.  Taussig,  19  Abb- 

— A  debtor  who,  having  obtained  (N,    Y.)   N.  C.   ^7.      See    Wright    v, 

by  false  pretences,  has  spent  it  Grant,  iS  Abb.  (>!.  Y.)  N.  C,  4,!;!,  where 

ig  that  the  person  from  whom  he  this  jKiint  was  raised  but  not    decided, 

lined  it   must  lose   it,   and   w  ho,  except  to  hold  thai  the  granting  of  the 

:  acquired  money  subsequent  to  application    for     relief    in    such    ca^e 

ng   the  tiabllity  on  a  Judgment  rested  in  the  discu'tion  of  the  court. 

ich  he  is  imprisoned,  has  invested  1.  See /iw/.  this  series,  tit.  Parixin. 

notiey   in  real   property    in   the  S.  i'.i  farte  Tongale,   31    Ind.  370; 

if  his  wife,  to  reimburse  her  for  Schuylkill   j:   Reifsnyder,   4C  Pa.    St. 

of  hers  used    in  supporting   her  446. 

mself,  is  not  entitled  to  disch.-irge  K«T«ruU   of   ConTlctlon. — Upon   the 

Lhe  provihions  above  mentioned,  re^e^Bul  of  a  conviction  of  the  plaintiff 


IMPRISONMENT.  Whw  Itanltd. 

oner  at  the  term  at  which  the  recognizance  bound  him  to 
appear,  does  not  entitle  him,  as  matter  of  course,  to  a  discharge, 
.  but  an  order  of  court  is  necessary,  and  until  this  is  granted,  his 
surety  remains  liable.' 

To  prevent  one  imprisoned  on  civil  process  from  obtaining  a 
discharge,  it  must  be  shown  that  the  prisoner  has  committed 
some  of  the  acts  which  he  is  required  to  swear,  in  the  oath 
accompanying  his  petition,  he  has  not  done.' 

in  error  of  larcenv  on  the  ground  that  detention   of  a   prisoner  is  required  bv 

the  evidence  Khowed   him  to  be   guilty  law  than  a  certified   copy  of  the  judg- 

of  obtaining  monev   under  false   pre-  meni  rendered  against  him.     Matter  of 

tences.  and  not  of 'larceny,   *c/rf,  ttiat  Brown.  32  Cal.  48. 

he  wag   not   thereupon   entitled   to  be  Imme — In  Vtm  Bunpahln.    in   ca^s 

discharged  from  custody,  but  he  should  of   the   commitment  of  a   prisoner  to 

be  detained  for  a  new  trial,  or  until  the  jail  a  true  and  attet^ied  copj'  of  the  pre- 

matter  could   be  presented   before  an-  cept  on   which   the   arresl  was   made 

other   grand   jury.     Kelly   v.  People,  6  should   be   delivered   to   tlie  jailer,   to 

Hun  (N.  Y.)  509.  show  (he   authority  by  which  the  pris- 

1.  People  V.   Cary,  6   Dalv  (N.  V.)  oner  is  detained  in  custody.     Alherlon 

406.                                              ■  -.:  Gilmare,  9  N.  H.  T85. 

trnperfscUon  In  HltUmtu — Releaae  Buna — CartUed  Copj  of  Jtidgmtnt. — 
BecanM  of.— A  prisoner  who  has  been  Since  one  confined  in  a  penitentiary  is 
legally  and  properly  sentenced  to  pris-  detained  bv  virtue  of  the  judgment  of 
on  cannot  be  released  simply  because  the  court,  and  the  warrant  of  commit- 
there  ie  an  imperfection  in  the  mittimus,  ment  is  simply  a  direction  to  the  sheriff 
(Following  People  ex  rel.  Trainor  t.  or  other  otBcer  to  convey  him  to  the 
Baker,  S9N,  Y.460).  Hence,  in  >n*fi/.t  penitentiary,  it  seems  that  If  the  officer 
<erf»s  proceedings,  instituted  to  obtain  furnishes  the  keeper  with  a  certified 
the  dischargeof  a  prisoner  from  apeni-  copv  of  the  judgment,  that  is  sufficient 
tenliarv,  it  having  claimed  in  his  be-  evidence  of  his  authority,  and  he  needs 
half  that,  whereasN.Y.CodeCr.Proc.,  not  to  have  the  warrant  of  commit - 
^735.  directs  that  judgment  bhall  be  exf-  menl  left  with'  him.  People  e%  rel: 
cutcd,  upon  the  sherilr, etc.,  receiving  a  Trainor  f.  Baker,  89  N.  Y,  460. 


copy  oi^  the   certificate  of  conviction,  a.  Sp.  T.  1S78,  Sparks   v.   Andrews, 

the  warrant  under  which  the  prisoner  1    City   Ct.  76.      The   provision   of  L. 

was  held  was  not  a  copy  of  the  certifi-  18S6,  ch.  672,  that   no   person  shall  be 

cate.     ^e/(/,  not  a  sufficient  ground  for  imprisoned   for   a   longer   period   than 

his  discharge.     CiV/ojr  L.  1867,  ch.  :9l,  six    months    under    an    execution    or 

lit.  5'  4  7;  N.  Y.Code  Cr.  Proc.,  4  734.  other  mandate  against  the   person, does 

People  i"i  tf/.  Evans    r.   McEwen.   67  not  apply  to  an  order  of  arrest.     Citing 

How.  {N,  Y.)  Pr.  lo.;.  Brick  v.  Ganner,  36  Hun  (N.   Y:),   w. 

Tb'e  rlibt  to  Unprtion,  to  enforce  the  51;.  Supr.  Ct.,  Sp.  T.  1SS6:     New  York 

orders   of   the   court,  depends  in   this  Cent.K  H.  R.R. Co.  1.  Shepherd,  loCiv. 

state  altogether  on  slatnte.     Randall  1:  Pro.  Rep.  (Browne)  153.  To  same  effect. 

Carpenter,  47  N.Y.  Super.  Ct.  (15  J.  &  see   N.  V.  Citv  Ct.,  Sp.  T.  1886,   War- 

S.l  305,  shauer  v.  Weiib.  10  N.  V.  Civ.  Pro.  R. 

Ofllcor'i    Betnrn— Wh&t    It     Sbo&ld  (Browne)  169;  Supr.  Ct.,  Sp.   T.    f8S6, 

Show.— The  officer's  return  to  the  pre-  People  es    rel.    Roddlng   v.   Grant,   10 

cept  should  show  that  sucli  copy  was  N.  Y.  Civ,  Pro.  R.  (Browne)  174  n. 

left  with  the  jailer.     Where,  however,  Compan     People    ex    rel.     Lust   v. 

the   officer  returns  that    he   has  com-  Grant,  10  N.  Y.  Civ.  Pro.  R.  (Browne) 

-    ■     prisoner  to  jail,  it  will  be  pre-  1^8.  OYih^  Peters  r.  Henry,  6 Johns.  (N, 

thatthei-        '- '-  '■-       -       '' ■      -"     " -       '      -      "     " 


sumed  that  the  commitment  is  in  con-  Y.)   278;   Brown   t-.  Peoulc.  75   K. 

formity  to  law,  and  the  return  will   be  437.  440.  The  decision  of  Potter,  J.,  in 

conclusive  on  that   point,  or,  at   least,  Levv  v.  Salomon,  decided  with  the  case 

/rimo /iidV  evidence,  until  contradicted,  of  People  fi   rel.   Lust  i'.   Grant,  was 

Alherton  v.  Gilmore,  9  N.  \l.  185.  affirmed  by  the  general   term   decision 

VMTftnt  fOr   Detontlon   of  PrlMnor.  to  appear  in  18  Abb.(N.  Y.I  N.C., with 

— No  other  authority  or  warrant  for  the  note. 


IMPRISO.WMENT. 


Whan  Denied. 


The  account  of  the  prisoner's  estate  must  contain  all  the  state- 
;nts  required  by  statute,  otherwise  it  is  inefTectual  to  discharge 
e  imprisoned  person.'  The  statute  requiring  an  assignment  of 
etc.,  has  no  application  to  a  prisoner  who  escaped.* 


I   limited     div 


with   i 


lent  disposition  of  hiK  property'.  Ma  pro- 
ceedings have  not  been  just  and  fair  so 
as  to  ciititlf  him  to  a  discharge.  ( Ci/iHff 
Matter  of  Roberts,  s<>  How.  (N.  Y.) 
Pr.  136;  Matter  of  Bradv,  69  N.  V. 
::■;);  N-  Y.  Citv  Ct..  Sp'.T..  Zung  r. 
"nMitiden.  N',   Y.   D.iilv   Reg.,  Dec. 


aple  ex  re/.  Cohen  v.  Grant,    i 

Cif.  Pro.  Bep.  ^5. 

trdtr  «f  ArT«at  ia  bplavtu— Su  »eii 

0.  intake  of  a  defend  ant  held  under  a 

ler  of  arrest  issued  In  an  action  ■ 

ilevln.  on  the  ground  (hat  he  had  in- 

itionally  diepoaed  of  the  chattels  to 

recovered  in  such  a  wav  that  they 

lid   not   be  found  or   talien   hv   the    6,  iSSi. 

Tiff.  (CitiMff  Hiokey  r.  Taafre,  99  I.  People  «  ret.  Galst 
V.304-)  New  York  Sup.  Ct..  Sp.  40  How.  (N.  Y.)  Pr.  i6v 
18S6;  Dalon  i<.  Kapp,  1 1   N.  Y.  Civ.        DdnK  Monay  toi  tttppoit  Obulnad  hj 

1.  Rep.  (Browne)  58.  Fraud. — A   judgment   debtor  who  lias 
ntant  to  Dafrand  cndltori. — When    knowinglv  expended  for  the  support  of 

court  ii  satisfied  that  the  peti-  himself  and  family  money  obtained  br 
ner  has  disposed  of  property  with  fraud  !•  not  entitled  to  a  discharge;  so 
ent  to  injure  and  defraud  an  ei-  also  If  he  has  invesited  in  his  wife's 
ng  creditor,  and  that  the  petition  name  and  in  fraud  of  hia  creditors, 
1  schedules  in  that  regard  are  moneys  subsequentiv  acquired.  N.  V. 
:  correct,  and  that  the  petitioner's  Com.  PI..  Sp.  T.  iSSs.  Matter  of  Low- 
iceedings  are,  therefore,  not  just  and  ell,  2  How.  (N.  Y.)  Pr.,  N.  S.  185. 
-.  his  prayer  for  a  discharge  should  On*  taJun  on  attacbsMnt  to  liiuwar 
denied.  So  ieid,  denving  discharge  InteirovatOTlaa,  on  a  chatge  of  contempt, 
a  case  where  the  petitioner  failed  sat-  cannot  be  discharged  under  the  act- 
ictorilv  toaccount  for  the  disposition  Jackson  v.  Smith.  5  Johns.  (N.  Y.)  11,1;. 
^hown  to  have  been  load  fbr  JaU  Ltmlto— KlgU  to  Dla- 
eharga. — A  defendent  who  has  bi^n 
process  and  given 
bond  for  the  jail  limits,  is  not  entitled, 
at  the  expiration  of  six  months,  to  be 
hsrged  from  arrest  and  fmprison- 
it  within  the  limits.  Levv  r.  Salo- 
1,  19  Abb.  (N.  Y.)  N.  C."-SJ;  rev'ff 
Abb.  (N.  Y.)  N.  C.120.  Tothe 
le  effect.  Matter  of  Shephard.  4^ 
Hun  [N.  Y.)  J87.  in  which  the  court 
referred  to  the  cases  of  N.  Y.  Cent. 
&  >I,  R.  Co,  V.  Shepherd.  lo  N.  Y. 
Proc.  Rep.  ijj;  People  en  rcl.  Rod- 
ding  1:  Grant,  10  N.  Y.  Civ.  Pro,  Rep. 
-74  k;  People  ex  rel.  Lust  v.  Grant, 
-  '■  Y.  Civ.  Pro.  Rep.  138;  s.  c,  1  N. 
V-  537- 
such  case  he  should  1 


eived  by  him.  Matter  of  Ilaight.  1 
Y.  Civ,  Proc.  Rep.  il-].  The  judge 
;d,  as  to  the  rule  of  governing  such  ap- 
;ations.  People  v.  White,  14  How.(N. 
J  Pr,  ^oi;  Matter  of  Brady,  69  N.  Y, 
;;  Coftin  f. Gourlav,  to  Hun  (N.  V.) 
I;  Matter  of  Watson,  J  E.  D.  Smith 
.  Y.)  419;  Gaul  V.  Clark.  :  N.  Y. 
ztV.  Dig.  109;  Matter  of  Fine k,  59 
iw.  (N.  Y.)  Pr.  145. 
lamo— Azraat  on  PalM  and  Ttandn- 
X  arODnd. — On  an  application  by  an 
prisoned  debtor  for  a  discharge  under  . 
provisions  olN.  Y.  Code  Civ.  Pro., 
1200-J218,  if  it  appear  that  the 
•und  upon  which  he  was  originally 
ested  was  false  and  fraudulent  repre-  Y.  St.  1 
-    ■         which  were   alleged   1       ■  "   "  ' 


nplaint  and  proved  upon  the  trial.  It  discharged  on  account  of  Inability  to  pay 

1  lalid  ob^cc^on  to  his  discharge  that  the  debt,  or  give  security  or  make  the 

proceedings  have  not  been  just  and  assignment  provided  for  in  the  statute, 

r.     (Following  Sparks  v.   Andrews,  where   his   proceedings  have  not  been 

i.  Y.  Week.  Dig.  276;  s.  c.  1  City  Ct.  fair  and  his  inabilitv  is  not  clearly  made 

;  N.  Y.Clty  Ct.,Chamb.iS84.Price  out.     M.   Y.   Com!   PI..   Sp.   T.    1869. 

Orcutt,   N.  Y.  Dally  Reg.,  May   J6,  Ma.iss  v.  LaTorre,  6.Abb.  (N,  Y,)  Pr, 

{4.  ■  N.  S.  319. 

\nd   if  It   appears  that  he   has  been         S.    N.   Y.    Sun.    Ct.,   Sp.    T.    1859, 

prisoned  on  the  ground  that  he  had  McGregory   r.    WUIett,  17   How.   (N. 

205 


Diacjiarge- 


IMPRISONMENT. 


Wlien  Denied. 


The  debtor  is  not  to  be  discharged  from  imprisonment  on  account 
of  his  inability  to  pay  the  debt,  or  give  security,  to  make  the 
assignment  provided  for  by  statute  if  his  proceedings  have  not 
been  fair,  and  his  inabiHty  not  clearly  made  out.^ 

A  discharge  cannot  be  granted  to  an  imprisoned  debtor  who  has 
fraudulently  disposed  of  some  of  his  property  with  intent  to  defraud 
the  creditors  who  oppose  his  discharge.*  A  debtor  is  not  to  be 
discharged  from  imprisonment  if  the  judge  is  satisfied  that  the 

Y.)  Pr.  439;  23  How.  Pr.  (N.  Y.)  129;  of  his  firm,  collected  a  sum  of  monev 

aff 'g  4  Bosw.  (N.  Y.)  643.  due  it  which  he  retained  individuallv. 

Grounds  of  Discharge. — The  sheriff's  and  had  not  accounted  for,  and  that  he 

violation  of  the  statute  directions  as  to  allowed  his  wife,  as  a  creditor  of  the  firm, 

mode  of  imprisonment  is  not  a  ground  to  draw  all  the  ready  money  of  the  firm 

of  discharge  on  motion.     N.   Y.  Sup.  just  before  such  failure,  on  account  of 

Ct.,  Chamb.  1858,  Lockwood  v.  Merce-  an  old  indebtedness  due  her,  and  caused 

reau,  6  Abb.  (N.  Y.)  Pr.  206.  the  transfer  of  an  indebtedness  due  the 

When   a   debtor   was   committed   to  firm   from   his   daughter   to   his  wife's 

jail    upon     an    execution    actually    in  credit  in  such  manner  as  to  extinguish 

force,  and  an  incorrect  copy  was  left  the   debt,   keldy  that   such   proceedings 

with    the    jailer,    but    a    correct    one  had  not  been  just  or  fair,  and  that  he 

immediately  afterwards,  the  debtor  was  should  not  be  relieved  from  imprison 

not  discharged  on  account  of  the  error,  ment.    Matter  of  Howes,  9  N.  Y.  Civ. 

Com.  r.  VVaite,  (9  Mass.)  2  Pick.  445.  Pro.  Rep.  (Browne)  17. 

One  Imprisoned  on'  a  precept  In 
the  nature  of  a  dvU  execution,  for 
contempt  in  non-payment  of  costs 
merely,  is  entitled   to  the  jail  liberties 

but  not  to  hisu  discharge,  under  the  act  income,  and  expended  it  in  the  support 

to     abolish     imprisonment     for    debt,  of  his  family — in  this  case  his  father 

People  T'.  Bennett,  4  Paige  Ch.  (N.  Y.)  and  mother — without  any  effort  to  pay 

Ch.  282;    Patrick   v.  Warner,  4  Paige  the  judgment,   and   the  circumstances 

Ch.  (N.  Y.)  397.  are  such  that  he  might  have  set  apart  a 

Discharge — When  Void. — An  impris-  portion  of  his  income  to  apply  on  the 

onment   debtor   procured   a    discharge  judgment;  for  omitting  to  do  so  is  not 

for  the  execution,  designedly  concealing  "  just    and    fair."      So  held,  where  the 

that  his  father,  a  man  of  property,  had  debtor  was  on  the  limits,  receiving  a 

died  and  that  he  himself  had  committed  salary  of  $1,200  per  annum  as  a  police- 

an  escape.      Held,  tHat   the  discharge  man,  and  the  judgment  was  for  damages 

was  void.     Lewis  t'.Gamage  (18  Mass.),  to  a  poor  person  for  physical  injuries 

I  Pick.  347.  inflicted    by    him.       Citing    Miller    t*. 

1.   Maass  T\  LaTorre,  6  Abb.  (N.  Y.)  Hooper,  19  Hun  (N.  Y.)  394.      N.  Y. 

Pr.,  N.  S.  219.  Com.    PL,   Sp.    T.     1886,    Matter    of 

Under  Pa.  Stat.  1789,  March  27,  §  4,  Donoghue,  17  Abb.  (N.  Y.)  N.  C.  277. 


A  judgment  debtor  imprisoned  on 
execution  is  not  entitled  to  his  discharge 
under  the  statute,  if  it  appears  that  he 
has    been    in    the    enjoyment    of     an 


one  sentenced  to  be  imprisoned  to  pay 
a  fine  not  more  than  $5  and  costs,  "is 
entitled  to  a  release  from  imprisonment, 
having  been  confined  for  the  fine  thirty 
days  beyond  the  time  for  which  he  was 
sentenced.  Though  released  he  is  still 
liable  for  the  fine  and  costs.  Com. 
V.  Long,  5  Binn.  (Pa.)  489. 

4.    Matter  of  Brady,  69  N.  Y.  215; 
aff'g   8  Hun    (X.  Y.)    437;  applied  in 


Discharge — When  Improperly  Grant- 
ed.— The  discharge  of  an  attorney  after 
three  months'  imprisonment  for  non- 
payment of  a  fine  of  $1,100  imposed  by 
way  of  punishment  for  contempt,  upon 
his'  affidavit  that  he  had  no  means  to 
pay  it,  and  that  his  relatives  were 
pecuniarily  unable  to  pay  it  for  him. 
without  any  detail  or  any  corroboration 
whatever,    held,    under     the     circum- 


Matter  of  Fowler,  8  Daly  (N.  Y.)  54S,     stances,  improperly  granted.    Matter  of 
557.     Compare  Code  Civ.  Pro.,  ^  2208.     Steinert,  9  Hun  (5f.  Y.)  301. 


Fraudulent  Conduct — What  Amounts 
to. — Where  it  appeared  that  gi 
petitioner  for  discharge  from  imprison- 
ment had,  on  the  eve  of  the  assignment 


The  bond  required  as  a  condition 
of  discharge  of  a  debtor  imprisoned 
under  that  act  (X.  Y.  L.  1831,  ch.  300, 
§  10,  subd.  3),  conditioned  that  he  will 
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IMPRISONMENT,  Whn  Dnitd. 

ings  have  not  been  just  and  fair.'  And  it  is  said  that  a 
imprisoned  on  proceedings  under  the  New  York  act   of 

I  abolish  imprisonment  for  debt,  cannot  be  discharged 
prisonment  under  the  provisions  of  the  Revised  Statutes, 
to  proceedings  by  creditors  to  compel  assignments  by 
led  debtors.* 

an  astignment  of  hU  property  posal  of  property  with  intent  to  derraud 

[:harge,  will  not  avail  a  debtor  creditors.     Mutter  of  Andriot,  ;   Daly 

1  on  the  ground  that  he   has  ^N.  V.)  >8. 

fraudulent   dUpotition   of  hiii  Oommlltad  for  OosUmpt.^N.Y.  Code 

[following  Matter  of  Brady.  8  Civ.  Pro.,  tj  joi.  authorizing  the  relea&e 

Y.)  437;   s.  c.  69  N.  Y.  31^):  of  a  perton   committed   for  contempt, 

lie  avail  himself  of  the   bond  in  csut  of  hn  inability  "to   endure  the 

for  by  lubd.  4  of  that  section,  imprisonment."  is  not  applicable  to  one 

ilies   only   to   a   debtor  com-  who  U  kuflVring   from   malarial   fever. 

[he  ground  that  he  it  about  Moore   i'.  McMahon.  10  llun  (X.  V.) 

■  his  properly  with   intent   to  44. 

I,.  18^7,  ch.  413.  4  I).    RuBsak  Dtaelutrfe  of   Imptlaasad    DaMon — 

19  ilun  (N.  Y.)  4gi.  UmlUUOtu.— L'nder    the     New    York 

kOB    of     iBpiUoBmeBt. — The  statute   limiting   the  time  of  imprinon- 

s  of  lime  prescribed  in  the  N.  nient  of  any  person  "upon  any  enecu- 

:      Civ.      Proi'.,     4      573,    as  tion  or  other  mandate  against  the  per- 

by   L.   18S6,  ch.  673,are   to  eon"tOHix  month- (L.  iSSi.ch.fi;-,  4  1 1) 

plaintifl*.  having  a  defendant  a  defendant  imprisoned  under  an  order 

or  contlructive  imprUonment  of  arrest  insued  on  the  ground  that  he 

order  of  arrest,   from   con-  had  concealed  a  pari  of  the  chattels  to 

s  imprisonment  indelinitely  by  recover  wbieh  the  action  was  brought, 

to   issue   his    execution;   and  and  before  trial  or  judgment  rendered 

in  does  not  apply  to  an  action  againsl  him.  U  not  entitled,  at  the  ei- 

no  order  of  arrest  was  iisued.  piration  of  six  months,  to  be  discharged; 

Norris,  19  Abb.  (N.  Y.)  N.  C.  the   statute  applying   only    lo  dchlors 
against  whom  final  process  or  niandale 

I  Kntlr*  BWA  Aeeouit. — An  has  issued  after  adjudication  (ixing  the 

n  for  discharge,  denied  because  amount  due.     Levy- 1'.  Salomon.  105  N. 

d  that  immediately  after  the  Y.  5J9;  s.  c.  19  Abb.  (N.  Y.)  N.  C'.  ;i; 

[ainsthim  he  had  drawn   his  11    N.  Y.   Civ.  Pro.  121;;  8  N.  Y.   St. 

ik  account,  for  the  application  Rep.    16.      To  same   effect,    Dalon    f. 

ater  part  of  which  he  was  un-  Kapp,  1 1  N.  Y.  Civ.  Pro.  Kep.  58.    And 

count.     Barck  i.  Senn,  N.Y.  see  Matter  of  Shepard,  41  Hun  287;   t 

g.  Mav  31.  1883.  N.  Y.  St.   Rep.  480. 

'.  Coin.   PI.  :88o.   Matter   of  Under  the   provisions  of  the   N,  Y. 

Daly  (N.  Y.)  548-  Code  Civ.  Proc.  for  the  discharge  of  an 

where  the  defendant  has  been  imprisoned  debtor  on  his  petition,  with 

n  execution  against  his  per-  a  schedule  of  his  property.etc..  annexed, 

action  in  which  no  order  of  accompanied  by  an  affid.ivit  "subscribed 

1  issued,  he  is  not  entitled   lo  and  taiien  by  the  petitioner,  on  the  day 

1   execution  set  aside  merely  of  the  presentation  of  the  petition"  (ij 

was  nol  issued  within  ten  days  ;1204;.  the  jndge  has  no  jurisdiction  to 

eturn  of  an  execution  again-l  make  an  order  of  discharge  wncre  such 

ty,  nor  within   three  months  aftidavit  is  made  before   tlie   prenenta- 

Iry   of    the   final     judgment,  tion   of  the   petition;   and  an  order  so 

Morris.  19  Abb.  (N.  Y.)  N.  C.  made,  containing  no  recital  of  un  affi- 
davit, cannot   protect   the   sheriff  from 

■  oommltUd  foi  O^ndnlmUy  liability  for  dlhcliarging  the  prisoner 
of  propOTty  will  not   be  dis-  under  it.     .Sch.ifTer  ;'.  Riseley,  44   Ilun 

rom   imprisonment   upon  his  0;   s,  c,  *"•  N.  Y.  St.  Rep.  4E7. 

n  assignment  of  his  propertv  8-  I'eople  i'.    O'Krien,  54    [tjirli.    {N. 

lo  section  16  of  the  act.     Thi-  Y.)  iS. 

for  a  discharge  applies  onl^  A  debtor  will  n 

■here  there  lias  been  no  dii.-     nthnti  -     
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FraoMdingttorDUobMVS        f.\fPR/SONMENT.  Ondai  Civil  Ptodm. 

Vm  Proceedings  for  DiMhu^  from  Impriionmeat  Under  Civil  Fro- 

oeM — (i).  The  Jurisdiction. — An  application  for  the  discharge  of  a 
judgment  debtor  from  imprisonment  on  execution  against  the 
person,'  must  be  made  to  the  court  from  which  process  issued. 
A  judge  out  of  court  has  no  jurisdiction.'* 

he   had   assigned  all    his     non-exempt  discharge   as   provided   by  the  statute, 

Eroperty  at  the  time  or  his  arrest,  since  and  diligently  prosecute  the  same,"  un- 
e  has  placed  it  out  of  his  power  to  as-  til  he  should  obtain  his  discharge, — the 
sign  under  the  state  statute.  Matter  a(  fact  that  the  county  judge  was  sick  and 
Fhzgerald.  8  Daly  (N.  Y.)  188;  s.  c,  5  out  of  the  county,  and  there  was  no 
Abb.  (N.  y .)  N.  C.  357.  See  4  How.  other  officer  in  the  county  authorized  to 
(N.  V.)  Pr.iSj;  s.c,  14  Hun  (N.  Y.)  95.  hear  the  application.  Is  noeicusefor  ils 
Nor  if,  when  conscious  of  insolvency,  not  being  made  within  the  thirty  davs. 
he  gave  a  chattel  mortgage  losecure  an  The  debtor  should  continue  the  pro- 
antecedent  debt.  N.  Y.  Com.  PI.,  Sp,  T.  ceedings  before  the  county  judge  of  a 
1879,  Matter  of  Mower,  1  Month.  L.  neighboring  countv  (i  Rev.  Stat.  (3rd 
Bui.  39.  Nor  if  imprisoned  for  dispos-  ed.)  184.  !j  (8).  Cobb  v.  Harmon,  23  N. 
ingot  his  property  with  intent  to  de-  Y,  148;  aff  g  91  Barb.  [N.  Y.)  473. 
fraud  his  creditors  (69  N.  Y.  215).  Proceedings  in  a  county  court,  under 
Coffin  V.  Gourlay,  20  Hun  (N.  Y.)  308.  2  N.  Y.  Rev.  Stat.  31,  must  be  had  at  a 
Nor  from  execution  on  judgment  for  regular  term  of  the  court.  Where  the 
money  received  in  fiduciary  opacity,  regular  term  adjourned  without  day. 
if  he  does  not  explain  non-payment,  pending  the  proceedings,  subsequent 
nor  show  inability  (8  Daly  ( N.  Y.)  543;  proceedings  had  before  the  countv 
i4How.(N.  Y.)Pr.498;  8Hun(N.  YT)  judge  are  without  jurisdicUon.  aI- 
437),  N.  Y.  Com.  PI.,  Sp.  T.  i88o.  though  the  judge  may  decide  a  matter 
Matterof  Tompkins,  3  Month.  L.  Bui. 8.  in  court  after  the  adjournment  of  the 
Datentlon  In  TroTtr — InAbUlty  to  term,  the  order  must  be  entered  as  of 
Prodnce  tlie  Property. — Proof  by  de-  thelerm  when  the  matter  was  submitted, 
fendant  in  an  action  of  trover,  held  in  People  ex  rtl.  Galsten  v.  Brooks,  40 
Cistody,  of  his  inability  to  produce  the  How.  (N.  Y.)  Pr.  165. 
property,  is  not  made,  by  the  Geoi^ia  FBtltlon  for  DUebirga — Wben  to  1w 
statute,  one  of  the  grounds  of  his  tfis-  pTBieiit«il. — A  petition  for  ihe  discharge 
charge;  he  may  have  sold  the  property  of  a  debtor,  imprisoned  upon  execu- 
and  put.  Ihe  money  in  his  pocket,  and  tion,  must  be  first  presented  to  the 
thus  hove  placed  it  out  of  his  power  to  court  at  a  regular  special  term.  It 
produce  it.  The  production  of  the  prop-  cannot  tie  heard  at  chambers,  nor  in  the 
erty,  or  entering  into  bond  with  good  first  instance  al  general  term.  Matter 
security,  for  the  eventual  condemnation  of  Walker,  2  Duer  fN.  Y.)  655;  to 
money,  are  the  only  terms  prescribed  similar  elTect,  Sup.  Ct,  Chambers  1862; 
by  the  statute  upon  which  the  court  is  Mather's  Case,  14  Abb.  (N.  Y.)  Pr.  45. 
authorized  to  discharge  the  defendant  A  petition  to  be  discharged  from  im- 
from  custody.  Harris  v.  Bridges,  j7  prisonment,  pursuant  to  R.  S.,  pt.  2,  ch, 
Ga.  407.  5,  tit.  I,  art.  6,  should  be  addressed  10 
1.  Under  2  N.  Y.  Rev.  Stal.  31,  4  i,  the  court  ;  should  show  the  cause  of 
amended  laws  of  1847,  ch.  390,  Ij  I ,  imprisonment ;  and  with  an  account  of 
3.  Mather's  Case.  14  Abb.  (N.  Y.)  the  applicant's  property  must  be  served 
Pr.  45.  as  required  by  the  statute.  Matter  of 
Prbcmdliigi  In  ITelstabOTlns  Coutr. —  Moore,  i  Am.  Insol.  R.  95.  To  same 
The  supremccourt  allowed  a  defendant  effect  N.  Y.  Code  Civ.  Pro.,  4  iioo. 
to  be  brought  up  from  a  dllTerenl  county  Bame — Procewllim  commenced  b«- 
from  that  in  which  the  court  sat,  in  Tore  a.  ]oage  of  tha  cotirt  of  common 
order  to  be  discharged  under  the  act  of  pleaa  for  the  discharge  of  a  debtor  from 
1801.  Nichols  V.  Gregory,  5  Johns.  (N.  imprisonment,  under  2  N.  Y.  R.  S.,  «. 
Y.)  3^9.  I,  art.  6.  ch.  t,  may  be  continued  and 
Underalrand  given  by  a  debtor,  arrest-  terminated  before  another  judge  of  that 
ed  under  the  act  to  alKtlish  imprisonment  court;  and  the  fact  that  the  order  to 
for  debt,  conditioned  that  he  would  show  cause  by  which  such  proceedings 
"  within  Ihirtv  days  apply  for  an  as-  were  instituted  was  made  returnable 
signment  of  all  his'  property,  and  for  a  before  the  judge  who  signed  it,  "  or,  in 


tor  DiMluirs*        IMPRISONMENT.  Dndir  CItU  Ftoom. 

Application. — A  petition  for  the  discharge  of  an  im- 
udgment  debtor  must  allege  that  he  has  been  impris- 
;e  months;  such  fact  is  jurisdictional.*  The  schedule 
i  New  York  act,  to  abolish  imprisonment  for  debt, 
n  applicant  for  a  discharge  from  imprisonment  to  give, 
ain  an  account  of  his  creditors  and  an  inventory  of  his 
;hey  existed  at  the  time  of  his  arrest.*  The  omission 
ctible  debts,  if  not  in  bad  faith,  may  be  supplied  on  the 


.   before  one  of  Ihe  other  /■  re  Rosenberg,  lo  Abb.  (N.  Y.)  Pr. 

e  court,  aa  sucK  direction  U  450.  are  cited  and  followed  in    Morgan 

ed  as  tuperfluouB,  and   not  v.  Secord,  15  Rep,  15J,  in  eupporl  ofthe 

It  to  confine  the  jurisdiction  rule  that  under  N,Y.  Code  Civ.  Proc.,  4 

rr  to  that   court."     N.  Y.  2101.  anj*  petition  for  a  di&charge  of  the 

5p.    T.     1878,    Matter    of  judgment    debtor   it     premature    until 

alv  [N.  Y.)  95-      On  other  there  has  been  an  actual  Imprisonment 

ufed  in  Matter  of  Fowler,  8  of  three  months. 

.)  548,  5^3,  5117.  a.  Matter    of    And  riot,  3    Dalv   {N, 

•nUrity,— The    fact    that  Y.)  28. 

is  addressed  to  the  counij'  AulsiuiiaBt  of  ImprlKmed  Debtor, — 

Ld  of  the  court,  is   a   mere  Wbftt  Knat    Include.— An    axsignment 

and   not  jurisdictional,  t^nd  made    by  an    imprisoned   debtor,  under 

ret  the   validity   of  the   dii-  the    direction    of  the    county   court,  t.. 

lislinguishing     Matter      of  procure  his  discharge,  mutt   include  all 

I    N.   Y.   ().  Borthwick    t'.  the  property  which  the  debtor   has   i.1 

lun   (N.   Y.)  505.  the  lime  the  order   for   the  assignment 

jn  by  an   insolvent   debtor  is  made,  and  not  such  property  only  a . 

largc    from     imprisonment  he  had  at  Ihe  time  of  signing  his  peti. 

ade   to  one   of  the   officers  lion  ;  and  the  court   must   have   sati^. 

I  Rev.  Stat.  34,  4'.  not  to  a  factory  evidence  that  the  assignment  has 

proceedings  cannot  be  con-  been  actually  made,  and  any   property 

:ase  of  the   absence   of  the  covered     therebv      actually    delivered, 

e  return  day.  by  a  jusliceof  Borthwick   t:   llowe.   17   flun  (N.  Y.) 

e  court  not   residing  in   the  50;. 

~ein  the  debtor  resides  or  is  A   defendant    was   discharged   from 

and   in   case   thev   are  so  Imprisonment  on  execution  by  an  order 

ill   subsequent   proceedings  of  a  countv  judge  upon  a  petition  ask- 

Matter  of  Roberts,  70    N.  ing  for  his  discharge  In  an   action  "In 

which  one  Goodwin   was  plalntilf.  and 

fN.  Y.  Code   Civ.  Proc.  4  Munger  and  others  defendants."    field, 

{.   City   Cl..   Sp.   T.    18S3,  in   an   action  against  the  sheriff  for  an 

oti,  N.  Y.  Daily  Reg.  Dec.  escape,  that  the  naming  of  but  one  of 

the  two  plaintitTs  In  the  action,  and  but 

tie*  of  AppUcaUoa— II  isa  one  defendant   (the  one  arrested]   did 

upon   certiorari.   In   pro-  not  vitiate  the  discharge.     Goodwin  :■- 

discharge  an   insolvent  and  Criffie,  88  N.  Y.  629. 

debtor,  Ihat  the   notice   re-  Nor  was  Ihe  order  of  discharge  void, 

>e   statute  (2  Edm.  Slat,  at  because  the  notice  served  on  the  plain- 

o  be  published,  of  Ihe  hear-  tiff  was  of  an  application  at  a  term  held 

pplication.  was  directed   to  at   Ihe   court   house,   while   the    order 

'  one  day.  but    was    in    fact  iihowed  that  it  was   granted    Bt   a   term 

by    mistake,    for    anolher.  held  at  the  olTice  of  the  county  judfje, 

is  made  before    the    magis-  as    il    will  be   presumed   that   his  office 

rect   publication  of  the  no-  was  at  the   court  house,  and   that  the 

:ted  to  be  given,  he  has   no  order  was  made  at  a  regular  term  of 

lo  entertain  Ihe  application.  Ihe  countv  court.    Goodwin  r.  Griffis, 

aly.  67  Barb.  (N.  Y.)  3J5.  88  N.  Y.  (519. 

of  Dusart  i:  Delacroii,  1  a.  Brodie   v.   Stephens,  2  Johns.  (N. 

.)  Pr.   N.  S.  409,  nole  ;  and  Y.)  289. 
C.  ofL,— U                           209 


?T«fladiiigi Ibr DiMharg*        IMPR/SO.\'MJi.\T.  Undar  GitU PncM. 

a.  Xf'u'  York  Practice.— The  affidavit  required  by  the  Ni^w 
York  Revised  Statutes'  to  be  annexed  to  the  petition,  need  not 
be  sworn  to  until  the  prisoner  is  brought  before  the  court  to  be 
heard  on  his  petition*  Under  the  New  York  Code  of  Civil  Pro- 
cedure* as  amended,  it  is  not  requisite  that  he  shall  be  in  fact 
imprisoned  within  the  walls  of  a  jail,  or  that  he  should  have  been 

discharged  from  arrest,  by  giving  a  bond  or  undertaking  from  the 
jail  liberties.* 

OUactlos  to  p«tiUoo.— tt  is  no  objec'  AAdCTlt    to   rMtUon.—N.   V.  Codt 

tioci  lo  the   petition  that   the   sum   for  Civ.    Proc.,  ^    1J04.   requires  that  the 

which  he  i»  chargeit  in  execution  is  not  affidavit  should  be  subscribed  and  taken 

nientioncd,  nor  that  the  inventory  pur-  bv  the  petitioner  on  the  dav  of  the  prr- 

ports  lo  be  of  real  and  personal  estate,  sentation  of  the  petition,  and  affidavit 

wlien    no     real    estate    is    mentioned,  taken  prevjoui-lv  confers  no  jurisdiction 

Matter  of  Williams,   1  Johns.  (N.   Y.)  upon  the  county  judge,  and  where  hi- 

Caii.  41O;  s.  c.  Col.  &  C.  Cae.  114.  order  for  discharge  contains  no  recital 

Bun*— Rotte«.— A  non-resident  is.  as  as  to  the  making  of  the  affidavit  il  will 

to  tlic  service  of  notice,  to  be  consid-  not  protect  the  sheriff.     Distingui'-hin^ 

ored   as   not   found.     Matter  of  Will-  Richmond   v.   Praim.  J4  Ilun  (N.  Y.I 

iuini.,  I  Jolins.   (N.  Y.)  Cos.  416;  «.  c.  qjS;  BenneU  v.  Burch.  i    Den.  (N.  Y.) 

Col.  &  C.  Cas.  n4.  141;  Goodwin  i-.  Griffis,  88  N.  V.  6;y; 

I'nder  the  act   for  the  relief  of  Jm-  SchaHer     v.    Riselei-.    44     Hun     IN', 

pri-oned  debtors,   where   plaintiff,   the  Y.)  (1. 

creditor,  resides  out  of  the  state,  ser-  It  is  immaterial  that  the  affidavit  i> 

Mce  of  the  notice  of  a  petition  on   the  annexed  lo  the  petition  instead  of  Iteing 

i  ttornev  in  the  suit  Is  sufficient.     Bates  endorsed  thereon.    Richmond  t:  Praim. 

'.:   Williams,   1  Johns.    (N.    Y.)   Cas.  14  Hun  {N.  Y.)  <;8. 

30;  s.  c.  Col.  &  C.  Cas.  70.  An   affijjvii   verified  on  the  dav  of 

Petition  for  UHhu'se — SetUnx  Forth  presenting  the  petition  is  sufficient 
COiDM  of  ImprUonmant — BtilDclaiie)'. —  without  the  appearance  of  the  debtor  in 
A  petition  for  the  discharge  of  an  ncrson  in  court,  Supr.  Ct.,  Sp.  T.  iSSo, 
imprisoned  debtor  sufficiently  sets  forth  Mutter  of  Finch,  l  Month.  L.  Bui.  69. 
the  c<>iise  of  his  imprisonment  when  it  It  does  not  matter  that  the  affidatit 
allciceii  that  he  is  confined  by  virtue  of  speaks  of  the  "above"  petition  and  ac- 
a[i  execution  against  his  person  for  n  count,  instead  of  "within"  petition  and 
specifled  amomit.  issued  in  a  civil  account,  if  the  meaning  of  the  affi- 
action  brought  by  a  person  named,  davit  is  not  changed  therebv.  Rich- 
Matter  of  Chappcll.  13  Hun  (N.Y.)  179.  mond  t:  Praim,  24  Hun  (K.  V.)  57S. 

The  omission  to  state,  in  the  papers  Indortrawnt  ol  AppllOAtlon  for  Sii- 

submitted  to  the  judge  by  the  petitioning  charKe.— The  provision  of  i  N.  Y.  Rev. 

debtor.  In  proceedings  (or  his  discharge  Slat.  31,   4    5,  that   an  application  for 

from  imprisonment  under  i  R.  S.,  tit,  1,  discharge  of  an  imprisoned  debtor  shnll 

art.  6.  ch.  s,  the  residence  of  one  of  his  be  endorsed  at  the  lime  of  its  presenia- 

credilorK  is  not  a  judicial  defect.     N.Y.  tion.  with  an  affidavit  of  the  applicant. 

Com,    PI..    Sp,    T,    1878,    Matter     <if  does   not   require   the   affidavit    to   Iw 

Roberts.  8  Dalv  (N.  Y.)  95,     On  other  endorsed  and  sworn  to  in  presence  of 

points  overruled,  in  Matter  of  Fowler,  the  court;  it  is  sufficient  if  the  affidavit 

8  Piilv  (N.  Y.)  _i;48.  55^.  557,  is  upon  the  petition  at  its  first  presenta- 

The  debtor's  "omission  "of   propcrtv  tlon.     Richmond  r.  Praim,  I4  Hun  [N. 

from   his   schedule   is   not  excused   by  Y,)  578, 

nilesing   forgetfulnes',  or   that   he  di'd  The  statute  requirement  of  a  certili- 

nnl  re.id  the  printed  part  in  the  petition,  cate  bv  the  assignee,  that  the  propcrtv 

Supr.  Cl.,  Sp- T.  1S77.  Dieckerhoff  v.  of  the 'debtor  has  been  delivered  to  liim, 

Ahlborn,  I    Abb.   [N,   Y.)  N.  C.  37J,  is  Balisficd  bv  nn  affidavit  Insteadot'a 

37S.  certificate.     Supr,  Ct.,  Sp.  T.  i87S.Mat- 

I,     2  N.  Y,  Rev.  Stat,  31.  ^  1;.  ter  of  VonSchocning.  1  Month.  I,.  H11I. 

a.     N.    Y.   Com.    PI.,   Sp.  'T.    1871,  4. 

Hillver  r.  Rosenberg,  11  Abb,  (N.  Y,)  S.   N.  Y'.  Code  Civ.  Pro,,  4  571. 

Pr.,'N.  S.40J.  4.    Havetucver  Sugar  Refini'ngCo-" 
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rg  Alil>.  (N.  Y.)  N.  C,  57.  given  nn  undertaking  on  arrest  to  the 
;heactof  1819,  requirinj;  the  tffecl  that  he  will  at  all  times  render 
:reditors  to  appear  lo  be  ptib-  hinM^lf  amenable  to  anv  mandate 
I  weeks,  an  ortier  for  an'  'which  niav  be  i!>sued  to  enforce  final 
taflera shorteradicrli«ement  judgment  In  the  action.  Wright  x: 
Jnderwood  v.  Irving,  3  Cow.  Grant,  iS  Abb,  {N.  V.  )  N.  C.  4(1. 
J.  The  court  cited  People  ex  rel.  Lust  v. 
I  ImprUoned  Oabtort.— De-  Grant,  lu  Abb.  (N.  Y.)  N.  C.  110; 
jeing  under  arrest,  gave  bail  rev'g  19  Abb.  (N.  Y.)  N.  C.  ^i.  and 
wavil  forthwith,  he  having  no  Peters  t:  Henrv,  6  Johns.  {N.  V.)  131; 
iresent  to  advise  him.  HrM,  Brown  i'.  People,  yi,  N.  V.  437. 
:  being  no  duress,  the  judg-  Ttia  de»Ui  of  tbs  proMCntlJix  ondltor. 
Id  not  be  set  aside.  Sniilh  r:  al^er  notice  of  tlic  debtor'^  applica- 
Wend,  (N.  Y.)  37;  ctinhult  tionforhii,  discharge,  does  not  abate 
;ss.  the  proceeding".  Cobb  z:  Harmon,  13 
the  debtor,  before  his  arrest,  N.  Y,  148:  alTg  ,'9  Barb.  (N.  Y.)  471. 
idcred  his  properiv  In  voiun-  Dafaudant  Dkbtot  In  Ciutody,  Tlionch 
liruptcy  proceedmgs,  ArM,  on  Ball, — Since  the  defendant  may  be 
:ourt  should  require  abend,  at  anv  lime  taken  into  custodv  bv  the 
lltion  to  surrender  the  prop-  sureties  upon  the  undertaking  anj  sur- 
ise  It  should  be  restored  to  rendered  to  the  sheriff,  and  be  there- 
pie  rx  rrl.  Gaisten  v.  Brooks,  upon  again  imprisoned,  unless  new  boil 
N.  Y.)  Pr.  165.  is  given,  he  is  to  he  deemed  in  custody 
IB  of  Dabtor — DlKTeUon  of  in  a  general  sense,  and  that  is  as  much 
.  Y.  Code  of  Procedure.  4  as  ^  ^72  requires.  Hnvemver  Sugar 
Ticndcd  in  [851,  which  pro-  Refining  Co.  i-.  Taus-ig,  ii/Abb.  {N. 
a  debtor  committed  lo  prison  Y.)  N.  C.  57. 

nentarv  proceedings,  or  under  In  Wright  v.  Grant.  i3  Abb.  (N.  Y.) 

0   abaliNn   Imprisonment    for  N.  C.  4.SI1  where  this  question   of  cu^- 

be  discharged  in  case  of  Ina-  todv    was   also   considered,   tne    court 

erform  the  act  required,  or  to  cited,  as  lo  the   nile   under   tlie   former 

le    imprisonment,     must    be  practice,  3   Rev.   Stat.    (5th   ed.)    S70; 

as   applicable,  in  the  discre-  N.   Y.  Code   Civ.   Ptoc.,' ^   ;88;   Bost- 

le  court,  lo  cases  of  imprison-  wick  r.  Goetzel,  57  N.  Y.  58J. 

er   Laws  1831.  notwithsiand-  DlMhnrt* — £TldaueB  Of  tnuutcUou 

ommitment   is    general,   and  Prior    to    Jndfmant. —  In     proceedings 

specifv  anything  to  be  done,  under  N.  Y.  Code  Civ,  Proc.,  4  iiai,  for 

La  Torre,  <i  Abb.  ( N.  Y,)  Pr.  release  from   Imprisonment,  it  is  erroi 
for   the  county  court,   in    detennlning 

rmant   of  AlUnonr. — Defend-  whether    the    petitioner's    proceeding* 

vorce  suit,  imprisoned  lor  non-  have  been  just  and  fair,  to  exclude  evi- 

'    "                  in   be  relieved  dence  offered  hy  the  creditor,  relating 

under  i  R.  S.  to   transactions   prior  lo   the    date    of 


etc.,  relating  lo   proceedings  the   judgment.    Matter    of  Brown.   ^9 

npls  in  civil  actions.     On  a  )lun    (Y,   N.)    27.      The    court     cited 

rdischarge.and  for  the  reduc-  Matter  of  Bradv,  f>9  N.  Y.  215;  Car- 

:  amount  of  aiimonj,  he  niB/  penter  v.   Roe.  10  N.  Y.  2*7;   Savage 

rged   on   paving  the  amount  i'.    Murphv,   34     N.  Y.   508;    Case   v. 

imonv  for  wfiich  he  was  com-  Phelps.  39   N.  \.  164;   Shand  v.  Han- 

d  the  amount  accrued  during  ley,  7:  N,  Y.  319. 

ionment.     And  the  order  for  Buno — DUcretlon  of  Offleor. — Where 

nay  at  the   same  time  be  re-  In  a  statute  a  measure  of  discretion  is 

i.   Y.  Sup.  Ct.,  Sp.  T.   1866,  left  to  llie  inspectors  of  the   peniten- 

Graley,  31  How.  (X.  Y.)   Pr.  tiary   in   carrying   out    the   provisions 
ttnd  in  the  execution  of  th.-il  discretion, 

Ubk  bT  Oobtor  —  BffKt  of. —  they  decline  to  dix'har^e  the  prisoners 

ision     of  N.    Y.   Code  Civ,  or   10  execute   the   att.  on  llie  ground 

:  1,  as  amended  by  Laws  t3ti<<.  that  public  justice  will  not  he  promoted 

r  the  discharge  of  Ihe  defend-  Iherebv,   the   supreme   court   will    not 

imprisonment  in  civil  actions,  control  that  discretion,  if  the   reasons 

y  to   those  imprisoned  with-  ai-'igncd  by  the  inspectors  are  such  as 

walls  or  within  the  jail  liber-  justify   ihcir  course.     Com,   i-.  llallo- 

lot  lo  a   defendant   who   has  way,  41  I'a.  St.  446. 
•          211      ' 
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DCPRIBOnCEHT  TOR  DEBT.— (See  FRAUDULENT  Debtor. 
Jail  Limits). 

1.  Definition,  iiz.  * 

II.   ConBtitutlonal  ProvisionB,  iii. 
I.    General  Nature,  ill. 
1.    Catea  of  Fratd.  113. 

3.  Actions  Founded U  Tort,  11;. 

4.  DitobfdieKce    to     Orders    of 

t,.    Bastardy  Proceedings,  319. 
6.    Costs  inCriminat  Proceedings, 
3ig. 
III.  Statutoiy  ProvlBlons,  ^jo. 
I.   General  Nature,  tin. 
i.   Impairing  the    Obligation   of 
Contracts,  HO. 

3.  Fraudulently   Contracting 

Debts,  3U. 

4.  Disposal  and   Concealment  of 

Property,  314. 

5.  Agents  and  Persons  Occupying 

Fiduciary  Relations,  ii-j. 

6.  Injuries  to  Person  and  Char- 

acter, 330. 

L  Deflnitioa — Imprisonment  for  debt  *  may  be  defined  as  any 
restraint  upon  the  liberty*  of  the  defendant  in  a  civil  action,' 
whether  upon  execution  against  the  person,  or  upon  an  order  of 
arrest  granted  by  the  court  during  the  dependency  of  the  proceed- 
ings, for  the  purpose  of  holding  him  to  bail. 

n.  ConiUtutional  Provinoiu. — i.  General  Nature. — The  constitu- 
tions of  many  of   the  States  contain  provisions   restricting   the 


.0.    Efeet  of  Judgment,  in- 
,    Privilege  from  Arrest,  133. 

1.  Members  of  Parliament,  Con- 

gress   and    State     Lrgisla- 

2.  ^neen's    Household   and   Ser- 

vanls.  334. 

3.  Voters.  334. 

4.  Soldiers,   Sailors  and   Police, 

334. 

5.  Foreign     Ambassadors     and 

Consuls.  334. 

6.  Judicial  Oficers,  135. 

7.  Parties  to  Suits  and  Witnesars, 

336. 

8.  Lunatics  and  Infants,  338. 

9.  Females,  2ii. 


1.  ■■mel.agftlAecepUUouori/eJ/is.a 
Eum  of  monej'  due  by  certain  and  ex- 
preEB  agreement;  as,  hy  a  bond  for  a 
determinate  sum;  a  bill  or  note;  a  spe- 
tinl  bargain,  or  a  rent  reserved  on  a 
lease,  where  the  quantity   is   fixed  ---* 


be  confinement  in  a  jail  or  other  place  of 

detention.  Any  restraint  is  gullicient. 
Hawli  I'.  Ridgway,  33  111.  473;  Mowrv 
V.  Chase,  loo  Mass.  79;  Whithead  i". 
Keyes,  85  Mass.  (3  Allen)  491;;  Brush- 
V.    Stegemann,    33     Mich.    i6f.; 


specific,  and  does  not  depend  upon  any  Ahern  v.  Collins,  39  Mo.  145;  Smith  !■. 

subsequent   valuation   to   settle   it."    3  State.  7  Humph.  (Tenn.)  43;   Bloomer 

Bl.  Com.   1^4.     Again,  with   reference  i.  Stale.  3  Sneed,  (Tenn.)  66;   Warner 

to  implied  contracts,  which  arise  from  z:  Riddiford.  4  C.  B  (N.  S.)  306;  Wood 

Ihe  express  determination  of  any  court,  v.  Lane.  6  Carr.  &  P-64S.    Accordingh- 

or  the  positive  direction  of  any  statute,  a  s he ritT  may  subject  himself  to  liabililr 

it  is  said:   "It  i»:  a  part  of  the   original  for  an  escape,   simply  by  allowing  the 

contract   entered   into  by  all  mankind  debtor  to  control  his  own   movements. 

who  partake  the  beneiits  of  society  to  upon    a    promise   to    find    bail. 


Kubmit  in  all  points  to  the  municipal 
stitutions  and  local  ordinances  of  that 
State  of  which  each  individual  is  a  mem- 
lier.  Whatever,  therefore,  the  laws  order 
anvone  to  pay,  that  becomes  instantly  a 
debt,  which  he  hath  beforehand  con- 
tracted to  discharge."    3  Bl,  Com.  158, 


Browning  s  Exrs. :'.  Rittcnhouse.  40  N. 

tL.  (II  Vr.)  130;   Stickle  v.  Reed,   33 
un(N.  Y.)4i;. 

a.  The  N.  V.  Code  of  Civ.  Proc.,  4* 
SSS,?.  3336.  3337.  declares  ■'  acUons  are 
of  two  kinds  :  (1)  civil ;  (3)  criminal. 
A  criminal  action  is  prosecuted  by  the 


s  liberty."     1  Bouv.   Law   Diet.        . 

15th  ed..  777.    To  constitute  imprison-     for   the   puniAment    thereof, 
mcntitisnot  necessary  that  there  should     other  action  is  a  civil  a' 
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it  to  imprison  debtors  .upon  execution.  These  provisions  in 
le  instances  amount  to  a  general  declaration  that  no  person 
II  be  imprisoned  for  debt.*  But  in  many  cases  an  exception 
lade  of  "  cases  of  fraud  ; "  *  and  in  some  of  the  States  the  ex- 
3tion  from  imprisonment  is  confined  to  debts  arising  ex  con- 
"lu,  in  which  event  "  cases  of  fraud  "  are  also  usually  excepted 
n  the  operation  of  the  prohibition.*  In  some  instances  the 
mption  conferred  takes  effect  only  afte'r  the  debtor  has  de- 
red  up  his  property  for  the  benefit  of  his  creditors,  except 
re  be  a  presumption  of  fraud.*  In  all  cases  where  the  con- 
ution  declares  that,  except  in  certain  specified  instances,  no 
son  shall  be  imprisoned  for  debt,  it  would  seem  that  there  can 
io  imprisonment,  even  in  the  excepted  cases,  if  no  statute  have 
n  enacted  providing  therefor," 

,  Cases  of  Fraud. — Where  the  constitutional  prohibition  is 
ched  in  such  terms  as  to  preclude  imprisonment  in  an  action 
)n  contract,  the  mere  fact  that  the  debtor  is  a  non-resident 


"  No  person   shall  be   impriitoned  contract,  enprcBs  or  Implied,  except  in 

debt."     Ala.  Const.,  art.    I,   ^   ^l-  caeco  of  fraud  or  breach  of  trust,  or  of 

.  Const,  art.  l.,  ^15.  moncj-s  collected   by  public  officers,  or 

There  shall  be  no  Imprisonment  for  in     anv     professional     emplovment." 

■.."     Ga.  Const.,  art.  1.  I)  2\.  Mich,  tons!.,  art.  6,  1)  33. 

Imprisonment  for  debt  cannot  exist  "  No  person  shall  be  imprisoned  for 

lis  Slate,  except  for  iines  or  penalties  debt  in  amy  action  or  on  anv  judgment 

□sed   for  violation   of   law."      Mo.  founded  upon  contract,  unless  in  c.iscs 

ist.,  art.  I,  I)  9.  of  fraud."     N.  J.  Const.,  art.  1,  J  17. 

The  legislature  shall   paas   no   law  '■  No  person  shall  be  imprisoned   for 

lorizing   imprisonment   for  debt  In  debt   arising   out  of.  or  founded   on  a 

leases.       Tenn,  Consl.,  art.  I,  4  18.  conlract.    express    or    Implied."       Wis. 

"  No  person  shall   be   Imprisoned  Const.,  art.  i,  ^  16. 

jebt,  except  in  cases  of  fraud."    Fla.  4.  "The   person  of  a  debtor,  where 

ist..   Declaration   of   Rights,  4   ij;  there  is   not  a   strong  presumption  of 

,  Const.,  art.  1,  4  iz;  Kan.  Const.,  fraud,  shall  not  be  continued  in  prison 

of  Rightt.  I)  ifi;  Nev.  Const.,  art  ailer  delivering  up   his   estate   for  the 

14;  N.  C.  Const.,  art.  2,  4  16.  beneRl  of  his  creditors  in  such  manner 

No  person  shall  be  imprisoned  for  as  shall   be   prescribed  hv   law."     Ky. 

1   in   any  cis-il  action,  on   mesne  or  Const.,  art.  1.  4  ig;  Pa.  Const.,  art.  9, 

1  process,  unless  In  coses  of  fraud."  f  16;  R.  1.  Const.,  art.  1.  4  H- 

,  Const.,  art.  (,  I)   ij;  Neb,  Const.,  "  The  person  of  a  debtor,  when  there 

1,  I)  70;  Ohio  Const.,  art.  I.  ^  1  5.  Is    not  strong    presumption   of   fraud. 

No  person  shall  be  imprlsoneif  for  shall   not  be  detained   In   prison   after 

t,  on  mesne  or  tinal  process,  unless  delivering  up  his  clalc   for  the   benefit 

:3BeH  of  fraud."     Iowa  Const.,  art.  of   his    creditors   in   such    manner   as 

10.  shall   be    prescribed    bv    law."     Mis-. 

No  pen«in  shall  be  Imprisoned  for  Const.,  art.  I,  4  iS. 

t  Inlhis  Slate,  but  this  shall  not  pre-  B.     "This     lon'lltulionnl      provision 

t  the  legislature  from  providing  for  clearly  contemplates  legislation   before 

risonmenl  or  holding  to  bail   per-  any  arrest  could  he   made  in   civil   ac- 

s  charged  w ith  fraud  in  contracting  tlons.   though   fraud   may   have   fnter- 

I  debt.       Minn.  Const.,  .irt.  I,  Ij  i;.  vencd.      Courts,  therefore,  whether  of 

There  shall  be  no  imprl.onmeni  for  general  or  limited  jurisdiction,  had  now 

t,  except   in   cases  of  fraud   or  ab-  no  common  law  power  to  authorize  ar- 

iding  debtors."     Oreg.  CohsIt  art.  resls  in  such  cases,  and  the  power.  If  it 

19.  exist"  at  all,  must  have  been  conferred 
.  "  No  person  shall   be  imprisoned  by  e\press  legislation."     Rplce  i'.  Stein- 
debt  arising  out  of,  or  founded  on  a  ruciL.  14  Ohio  St.  113,  21S. 
•Hi 
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constitutes  no  ground  for  his  arrest  and  imprisonment.'  If  fraud 
is  excepted  from  the  operation  of  the  exemption,  such  fraud  in- 
cludes not  only  fraud  in  contracting  the  debt,  but  also  fraud  in 
avoiding  its  payment.*  An  assault  and  battery  is  not  a  case  of 
fraud,  within  the  meaning  of  the  term  as  implied  in  the  constitu. 
tion;*  nor  is  the  simple  failure  of  an  agent  to  account  for  moneys 
received  by  him*  Fraudulent  representations  are,  however, 
sufficient  to  warranp  the  imprisonment  of  a  debtor,*  and  it  has 
Even  been  held  that  the  sale  of  goods  in  violation  of  the  revenue 
laws  constitutes  such  fraud  as  will  admit  of  the  incarceration  of  the 
offending  parties.*  An  exception  of  "absconding  debtors'"  cin 
Dniy  apply  where  the  debtor  is  leaving  secretly  to  avoid  payment 
af  his  debts.*  A  breach  of  promise  of  marriage  is  simply  a 
breach  of  a  contract,  and  docs  not  justify  the  arrest  of  the  de- 

1.  Chappee  T'.TIiomaii,  5  Mi<^li-53,  ft),  ivhx,    and    reruK    to    di>  so,  he    i-.   a 

Ciabilitjr  to  paj' nionev  growing  out  ilihhoncst  and  Irauduleiit  man.     lU' is  n 

jf   any   contrai-t.   express   or   implied,  man  that  the  conetitution  sajs  mav  br, 

'(inhtitules  a  debt,  within   the  meaning  and  that  common  sense  and  conimon 

if  this  provision,     Parker   i:   Follcns-  honeslj'  sny   ought   to   be,   imprisoned 

bee,  41;  III.  473.  until  he  disgorge  liis  monev  and  deliver 

i.  Baker  v.  Stale,  loijlnd.  47;  Brom-  up  his  property  to  his  confiding  creiltt- 

ey    V.    People,    7  Mith.  47^,  487,     Ex  or." 

tarU  Bergman,  18  Ncv.  351.  !.  Ex  parte  Prader,  (>  Ciil.  239. 

Kefuul  to  Apply  Moner  in  PAymant.  4,  People   v.   McAllister,   19    Mich. 

— Tlie  constiUition  of  -New  Jersey,  art.  n^:     In  re  Holdforth.  i  Cal,  43S.    An 

I,  Ij  17.  provides  that  "No  person  shall  affidavit  which  Is  based  simply  upon  the 

be  impri!loncd  for  debt  in  any  action  or  failure  of  an  agent  to  account  is  in^uf- 

in  any  judgment  foimdcd  upon  contract,  fieient,  even  though  il  nver  a  fraudulent 

inless  in  cases  of  fraud."     I'ndcr  this  conversion,  if  it   contain   nothing  froi]i 

firovision,    imprisonment   'for    dcbl    is  which  the  court  can  infer  more  than  a 

rcRtricteil   to  cases   of  fraud.     Hill   J',  mere  violation  of  an  agent's  dutv.    E\ 

lluni,  20  N.J.   (Spen.)  L.  476.     But  a  fartr  Stephenson,  32  Mich.  60.  '  - 

-cfusal   to  apply   money,   of  nbich  the  B.  pTKudulantlr  Pncnrliit  AdTMiCM. 

lefendanl  has  the  pot^session  or  control,  — Fraudulently  inducing  the  owner  oi  j. 

a   the   payment  of  the  judgment  is  a  building  to  advance  a  sum  of  money  lor 

raud,  within  the  meaning  of  the  consii-  (he  purchase  of  materials  for  its  con- 

iition.     Ex    fartr    Clnrk.    20    N.    J.  stniclion   is  such  fraud  as  brings  the 

Spen.)  L.  648.     In  tiii''  case  the   court  conlraclor  within  the  meaning  of  (he 

,av;      "Whatever      is      dishonest       is  proviso  in   the  constitution.     Parker  r. 

raiidutent    in    foro     rOHsrimlia.  and  FoUensbce,  45  III-473- 

s  ED  treated  in     a    court    of    equitv.  a.  InfrUigftiiuiil  of  Sevmne  Laws.— 

"raud  and  dishonesty  are  synonymous  The  sale  of  goods  without  payment  of 

erms.      The    true    spirit  o'f  the    con-  duty   in  violation  of  the  revenue  laws 

titulion    is    this — and     it    speaks    the'  is  a  case  of   fraud    upon    the    United 

'nlightened  and  benevolent     language  States,  and  comes  within  the  purview 

if  the    age    in    which   we   live;     The  •  of  the  exception.     U.   S.   f.   Walsh,  i 

lonest     debtor,     who     is     poor     and  Abb.  C.  C.  66. 

las  nothing  to  pay  with,  Khali   not  be  T.   AbMondlns     Debtor. — The     term 

mprisoned  at  Ihemcrcy  of  his  creditor,  "absconding  debtor"   in   the   constitu- 

Dut   if  the   debtor,  instead    of  putting  tional   provision   involves   the   idea   of 

limself  tipon  his  honest  povertj'.  seek  secrecy,  and  a  removal  from  the  Stale 

o  elude  the  jurisdiction  and  process  of  that    authorizes    an     arrest    must    be 

he  courts;  if  he  conceal,  or  assign,  or  something  more  than  a  mere  leaving  of 

emove  his   property    to   keep    it   out  the  Stale  In  an  open  and  public   man- 

>f     the      reach      oF     his      creditors;  ner.  or  in  the  ordinary  course  of  busi. 

ir  if  he  have  ihc  means  in  his  pocket,  ness,     Norman  t'.  Zieber,  3   Oreg.   197. 

>r   under  his    control,  of   paying    his  20^. 
2U 
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'     H,  however,  the  claim  arising  therefrom  is  coupled  to 
for  damages  for   seduction,  the  element   of     fraud   is 
ed.« 

ions  Founded  in  Tori. — Even  in  those  cases  where  it  is 
in  general  terms  that  "there  shall  be  no  imprisonment 
"  the  courts  have,  as  a  general  rule,  held  that  the  word 
must  be  confined  to  obligations  arising  ex  contractu;  that 
I  application  to  claims  for  damages  which  arise  rx  delicto  ; 
t.  therefore,  orders  of  arrest  or  executions  against  the 
lay  competently  issue  where  the  claim  is  founded  upon 
and  it  has  been  judicially  declared  that  the  mere  fact 
claim  has  been  reduced  to  judgment  has  not  the  effect 
ig  its  character,  so  as  to  make  an  execution  issued  thereon 
It  for  imprisonment  for  a  debt,  and  to  bring  it  within  the 
^  prohibition.^     It   has  accordingly  been   held  that,  not- 


n's  Case.  32  Mich.  i6j;  Moore 
77  N.  Car.  317;  Perry  v.  Orr, 
.  Vr)  L.  m- 

re  1'.  Mullen.77N.Car.337.it 
ver,  if/il  that   an   aclion  tbr 


for   breach   of  contract. 
itute    uuthorizing    arrcitt 
nA  was  unconstllutional. 
lan-s  Case,  IS  Mich.  14s. 
ofniarria^i 


.iid  wliich  will  juHtify  the  ar- 
e  defendant,  but  he  jnay  be 
here,  under  such  promi>«.  he 
'd  the  plaintifT.  and  seeks  to 
orniance  bv  secretly  leaving 
clion.  Perry  i-.  Orr,  33  N.  J. 
305.  It  ought,  however,  to 
I  that  the  courts  have,  as  a 
rule.  Mislained  executions 
pon  claims  for  seduction,  not 
■round  of  fraud,  but  upon  the 
It  such  claims  were  founded 
d  therefore  did  not  come  with- 


iberg  t'.  Lshker.  ^O    llow.(N. 
,3;  Taylor  t.  North,   3  N.  Y, 

nr/cHardv,f«Ala.  jot;  Peo- 
cr.  43  111.1:3;  Mckindlevi'. 
ill.  337;  People  V.  Cotion, 
;  Exfartr  Bergman.  iS  Ncv. 
ey  f,  Lauehenour.  97  N.Car, 
:  V.  McLean.  88  N.  Car.  3; 
'■.  Palmer,  So  N.  Car.  313; 
Mullen.    77    N.  Ci 


Green.  73   N.  Car.  \<.i\\ 
<h.    1  .\bb.  C.  C.  f/j;  (la 


U. 


C.   4117.   no 
at—In  Mot 


Green,  73  N.  Car.  31)4.  an  order  of  nr- 
rcl  was  rs4ued  in  un  aclion  for  libel, 
and  it  wan  ktid  that  ^ucil  order  was  not 
)<itued  in  violation  of  the  constitution. 
The  court  say:  "The  argument  is 
lhi>:  The  moment  a  judgment  shall 
be  obtained,  the  claim  for  damages  is 
converted  into  a  debt;  the  person  of  Ihe 
defendant  is  thereupon  liberated  an  I 
his  bail  dlncharged.  Por  wh,it  purpn-  ' 
(hen  require  Ikiil.  who  are  tobedi  - 
charged  at  the  first  moment  when  their 
liability  can  be  of  unv  value?  It  is  un 
oppression  to  the  dclendant.  and  of  no 
possible  benefit  to  the  plaintiff.  Dellin- 
gerf.  Tweed,  f/.X.  Car.  106,  \*  cited 
a>  Ihe  authority  tbr  the  proposition  thnt 
tiie  claim  for  (famages  \«.  converted  into 
a  debt,  within  tiie  meaning  of  the  con- 
stitution bv  Ihc  recovery  of  judgment. 
t'ndoubtedlv.forsome  purposes  ills.  An 
actionof  dett  n 

of  rights,  as  forbidding  imprisonment 
for  any  cause  of  action  which,  by  judg- 
ment would  beconie  a  debt,  uould 
make  lis  prohibition  extend  to  all  cases 
as  every  action  boioiiies  n  debt  in  one 
sense  when  a  judgment  In  recovered  on 
it.  Cliitty.  in  his  standard  work  on 
pleading,  divides  all  actions  into  Iwo 
ureal  classes;  those  which  arise  f\  eon- 
Iraela,  and  those  which  arise  exdrlirto. 
No  doubt  Ihe  framerK  of  Ihe  conslilu- 
llon  had  Ibis  familiar  classitication  in 
mind,  and  in  forbidding  imprisonment 
for  debt.   Ihey  referred   rather  to   the 

than  to  Ihe  form  it  would  assume  upon 
a  j"d(!""^"'-  If  lliey  had  meant  to  for- 
bid imprisonment  in  every  civil  action. 


n  it.  Bui  Ic 
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withstanding  the  constitutional  prohibition,  orders  of  arrest  or 
execution  against  the  person  might  issue  upon  claims  for  assault 
and  battery.'  for  the  wrongful  conversion  of  personal  property,* 
and  for  seduction.*  In  States  where  the  exemption  from  im- 
prisonment  is  confined  to  debts  arising  out  of  contract,  it  has 
been  held  that  execution  may  be  issued  upon  judgments  for 
damages  and  costs  in  replevin,*  and  in  ejectment ; '  and  for  the 
wrongful  conversion  of  property,  even  though  may  have  been 
entrusted  to  the  defendant  under  contract.* 

It  ought,  however,  to  be  noticed  that  in  some  instances  when; 
the  immunity  from  arrest  is  declared  to  be  from  imprisonment 
from  debt  generally,  it  has  been  held,  without  apparently  taking 
into  consideration  any  distinction  that  may  exist  between  debts 
arising  ex  contractu  and  debts  arising  ex  delicto,  that  there  can 
be  no  commitment  in  an  action  founded  upon  tort,  where  there 
is  no  element  of  fraud.' 

t he V  would  have  EB Ed  so.     But   bv  for-  plaJnlitT  in  thst  caiie  had  accepted  a  vrr- 

bid'ding  H  for  debt,   they  plainly   impiv  diet,  and   (lie  dcrendant  thereupon  ip- 

that  it  may  be  allowed  in  actions  which  plied    for    hi«    discharge.     The    court 

are   not   for  debt.     In   forbidding    im-  granted  it,  saying:    "It  beems  clear  that 

prit.onnient  for  debt,  as   popularly  un-  this  verdict  authorized  a  judgment  fol- 

ilerstood,  vii.:    for   a   cause   of  action  lowing  its  terms  for  that  sum  of  money 

arising  f*  ronlracla,  they  responded  to  and  when  entered  the  verdict  became  a 

the  general  public  senliment,  but  Iknow  judgment   for  money  or    the    highest 

of  no  writer  on  the  reform  of  law  who  lorm  of  debt  known  to  the  law." 

has  recommended  the  abolition  of  pun-  1.     Hanson  r.  Fowle,   i  Sawy,  C.  C. 

i«hment    for    trespassers    and    wrong-  497. 

doers.     Such  a  provision  might  be   hu-  3.  Long  v.  McLean.  S8  N.  Car.  3. 

mane  to  the  injuring,  but   it  would   not  9.  Kinney  r.  Laughenour,  97  N.  Car. 

be  so  to  the  injured   parties.     It  would  325;  Hoover  v.  Palmer,  80  N.  Car.  313. 

withdraw  from  the  State   its   power   10  4.  Fuller  t>.  Bowker,  11  Mich. 104. 

impose  a  wholesome  check  on  violence  B.    Howland    i'.   Needham,   10  Wis. 

and  wrong,  and  would  tend   to   license  495. 

disorders  and  lawbreakings  incompati'         6.   WronstU  OonTenlon. In  Coi- 

ble  with  the  peace  and  welfare  of  socie-  lonr.  Sharpslein,  14  Wis.  126,  itwasifW 
ty.  Dellinger  v.  Tweed  has  no  appli-  that  nn  attorney  who  had  bid  in  prop- 
cation  to  the  present  case.  It  is  con-  erty  at  a  sale  upon  execution.  hodtiUn 
fined  to  a  construction  of  the  article  of  (he  certiticate  of  sale  in  his  own  name 
the  constitutiog  respecting  homesteads."  and  had  afterwards  wrongfully  sold 
The  distinction  of  the  North  Carolina  the  same  and  converted  the  proceeds  to 
court  In  thi»  case  seems,  however,  to  be  his  own  use,  was  guilty  of  atortforwhicli 
at  variance,  not  only  with  the  law  as  he  might  lie  imprisoned,  notwilhstand' 
laid  down  bv  Btackttone.  3  Com.  158,  ing  Ihe  contract  of  employment  bi  hi> 
but  also  with  the  opinions  rendered  in  client.  In  the  case  of  I»  re  Mowri'. 
.£'( /ar/e  Prader,  6  Cal.  I39,and  South-  12  Wis,  51,  execution  against  the  per- 
ern  Express  Co.  f.  Lynch,  65  Ga.  140.  son  upon  a  judgment  for  damages  fot 
In  Ex  fartr  Prader.  mfra,  the  court  Ihe  wrongful  ana  fraudulent  conversion 
held  that  an  execution  upon  a  judgment  of  school  land  certificates,  deposited  a 
for  damages  for  assault  and  battery  was  security  for  a  loan,  was  sustained,  such 
illegally  issued,  and  said:  "The  judg-  judgment  being  founded  upon  the  tori, 
ment  is  a  debt  as  much  as  though  re-  and  not  upon  the  contract  between  the 
covered  In  an  action  of  aiJHfx/iiY."     In  parties. 

Southern  Express  Co.  i>.  Lynch,  svpra,  1.   E*  farif     Prader.    6    Cal.  3w; 

it  was  AeU  that  the  detention  of  a  defend-  Southern  Express  Co.  i'-  Lynch,  65  Gi 

ant  in  bail-trover  became  illegal  wtien-  340. 

ever   the  plaintiff  elected   to  accept  a  AiMolt   Mid   Bktl«ry. — In   Bx  farh 

judgment   for   money   damages.      The  Prader,  6   Cal.  ijy,  it  was  keld  thit* 
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)isobfdicncf  to  Orders  of  Court. — If  an  order  of  court  directs 
fendant  to  deliver  to  the  plaintJfT  or  to  any  other  person, 
s  a  receiver,  certain  property  or  money  which  is  actually  in 
'ssession,  he  is  not  entitled,  under  the  constitutional  pro- 
,  to  any  immunity  from  arrest  for  failure  to  comply  there- 
But  where  no  element  of  contempt  enters  into  the  fail- 
be  handed  over  for  llie  purpose  of  be- 
in);;  applied  10  the  pavment  of  Ihe  judg- 
nienl  \*'\n  no  wav  itiiportanl.  The  com - 
initincnl  is.  nevertheless,  in  no  proper 
senile  iniprUonment  for  debt." 

A  contrarv  view  has.  however,  been 
adopted  bv  the  Alabaiun  court.  Tlie 
irt  saj's;  "An  assault  and  hat'  Alabama  Code  provides  for  the  e\- 
lot  a  case  of  fraud,  in  Ihe  sense  aniination  of  jiidgnient  debtors  in  pro- 
Bl  term  is  employed  bv  the  con-  ceedin^s  supplementarv  to  execution, 
1;  neither  can  it  be  made  to  bj-  and  confers  upon  tlie  court  power, 
ttaturc;  and  the  judgnienl  is  a  when  il  appears  that  defendant  has 
much  .as  IhouKh  recovered  in  money,  property,  or  other  effects,  to 
in  of  atsnmpsll, '  order  him  to  pai'  or  deliver  the  same  ti> 

irris  I'.  Bridges,  57  Ga.  407.  the  regi~ler  of  the  court  for  Ihe  pay- 
It  Grace,  \i  Iowa  ir&\  State  ;'.  meni  of  Ihe  execution  ;  and  declare* 
]Minn.4ii:  Robertsr.  Stoner,  that  "  If  any  such  defendant  shall  fail 
431.  But  see  £x /iir/r  ll:irdy,  to  comply  wilh  the  term ••  of  such  de- 
J03.  '       tree,  he  shall   he  guilty  of  a  contempt, 

to  p»]r  0»«r  Money. — In  Ex  and  Ihe  court  .  .  .  shall  .  .  . 
race,  u  Iowa  vH.  it  was  held  liaie  the  poHer  tri  impri-on  the  defcnd- 
tttilhstanding  the  proi  i^ions  of  ant  in  the  Loiintv  jail  until  he  shall 
a  constitution,  a  statute  which  olicy  the  decree.  [I  has  been  keid 
%  for  the  examination  of  the  ttiat  tlie  provision  authorizing  the  im- 
n  proceedings  supplementary  to  prisonmenl  tor  eonti-mpt  is  a  viotatitHi 
in  and  for  his  imprisonment  of  the  conslilulionul  inhihiliou.  and 
sal  to  obey  an V  order  therein,  that  un  order  committin)^  llie defendant 
unconstitutional.  In  that  case  for  failure  to  deliver  certain  United 
tor  was  imprisoned  fordisobedi-  States  bonds  a»  directed  bv  Ihe  court, 
an  order  which  required  him  to  was  illegal.  £1  f-urtr  Hardy,  68  Ala. 
er  money  found  to  be  in  his  303.  The  court  say  ;  "An  order  com' 
mitting  a  defendant  fur  contempt  for 
mnpUaaoe  with  Ordar  to  Do-  such  refusal  is  un  iinprioonment  for 
roporty.— In  State:'.  Becht.  23  debt,  and  as  such  is  prohibited  bv  said 
.11,  the  defendant  had  been  im-  section  of  the  I>eclaratioi>  of  Rights. 
J  for  contempt  in  failing  to  com-  Whether  the  provision-- of  this  law,  in 
1  an  order  requiring  him  to  de-  its  presenl  shape  are  so  separable  as  to 
rtain  property  to  a  receiver,  and  uulhorixe  such  imprisimmenl  where  the 
ttid  that  such  imprisonment  was  complainant's  judgment  is  founded  on 
olation  of  the  constitutional  in-  tori,  while  at  the  same  time  il  is  void 
.  The  court  say  :  "  In  the  cage  as  applicable  10  those  founded  on  con- 
ie  imprisonment  is  for  contempt  tract,  is  a  question  not  now  before  us, 
»in^  to  oliey  an  order  of  the  and  nhich  we  are  not  called  on  to  de- 
It  IS  true  that  the  order   relates    cide." 

ebl  evidenced  by  the  judgment  JndcmeBt  In  BAUTrorer. — A  Georgia 
the  relator,  but  Ibis  in  no  wav  statute  provides  tor  Ihe  imprisonment 
le  fact  that  the  imprisonment  is  of  the  defendant  in  proceedings  to  re- 
contempt  and  not  for  the  debt,  cover  the  posBession  of  personal  prop- 
c  contempt  does  nut  consist  in  erty.  until  he  shall  find  ball  for  Its 
tor's  neglect  or  refusal  to  pay  production,  and  il  has  been  ktld  that 
[,  but  In  his  disobedience  of  the  this  provision  is  not  unconstitutionni, 
irecting  him  to  hand  over  cer-  and  that  Ihe  defendant  may  be  com- 
operty  to  the  receiver.  The  mitted  for  failure  to  comply  with  an 
I  the  property  in  question  is  lo  order  10  produce  the  property  or  find 
217 
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ure  or  refusal  of  the  defendant,  and  the  order  simply  directs  ihe 
payment  of  a  sum  of  money,  a  commitment  is  a  violation  of  the 
constitutional  inhibition.' 


bail.  VlarrU  !■.  Bridges,  57  Ga.  407.  render  of  the  pai:kagc  in  twenty  dave, 
The  court  i^y:  "If  one  man  obtains  he  undoubtedly  got,  but  at  tlie'end  of 
the  possession  of  the  personal  property  twenty  days  what  remained  to  the 
of  another  bv  fraud  or  violence,  or  plaint'itT?  Unquestionably  nothing  but 
having  possession  of  it,  and  there  is  a  verdict  for  f  25.000,  or  a'deht  for  thai 
renson  to  apprehend  thai  it  will  be  sum  In  the  form  of  a  judgment  for 
eloigned  or  moved  away,  or  will  not  be  damages  to  that  amount.  Now,  if  the 
forthcoming  to  answer  the  judgment  verdict  had  been  for  the  package  alone, 
thai  may  1^  made  in  the  case,  there  we  are  clear  that  under  the  principle 
would  seem  to  be  no  good  reason  why  ruled  in  Ihe  case  of  Harris  v.  Bridgi^s, 
he  should  not  be  proceeded  against, and  57  Ga.  407,  the  verdict  being  for  prop- 
be  required  to  comjily  with  the  terms  erty  alone,  would  not  be  a  debt  of  am- 
of  Ihe  statute  made  and  provided  for  sort  so  as  10  come  within  (he  consti- 
Kuch  cases;  and  if  the  defendant  should  tutional  prohibition  of  imprisonment 
be  imprt>^ned  in  accordance  to  the  terms  for  debt,  and  under  the  judgment  pro- 
of Ihe  statute  be  cannot  be  said  to  have  nounced  in  that  case  by  this  court,  tliit 
been  imprisoned  for  debt.  ...  In  defendant  would  not  have  been  entitled 
the  case  now  before  us,  Ihe  defendant  lo  his  discharge.  For  it  would  be 
failed  to  enlcr  into  a  recognizance,  with  absurd  to  hold  a  man  by  mesne  process 
security  for  the  forthcoming  of  Ihe  in  jail  for  the  purpose  of  recovering 
property,  as  required  by  the  statute,  from  him  another's  properly,  and  ihen 
and  the  property  sued  lor  was  not  to  turn  him  out  the  moment  llnal  judg- 
be  found,  so  that  it  could  be  seized  by  menl  for  that  property  had  been  oh- 
the  sheritr  and  delivered  over  to  the  tained.  To  hold  such  a  principleaovild 
plaintitf;  and  the  shcHIT,  in  olwdience  be  to  plant  and  grow  the  tree  that  its 
to  the  express  mandate  of  the  statute,  "fruits  might  turn  to  ashes  on  the  lips.' 
committed  the  defendant  to  jail,  where  But  this  verdict  is  not  for  the  property, 
the  statute  declares  that  he  shall  be  It  was  not  for  the  properly — the  park- 
in safe  and  close  custody  until  the  per-  age — afler  twenty  days.  Yhe  defend- 
sonal  property  sued  for  Khalt  be  pro-  ant  could  not  pay  the  verdict  aller 
duced,  or  until  he  shall  enter  into  bond,  tcnwty  davs  with  Ihe  package.  The 
with  good  security,  for  the  eventual  judgment  became  a  debt  of  record— a 
condemnation  money."     But  if  in  bail-  Hen  binding  on  alt  his  property  forf;;,- 

'"  "    le,  the   plaintiff  000,  and  all  he  owned  could   be  scin'J 

itlve  verdict  for  and  sold  to  pay  It.  .   .   .    It  seems  <:le", 

money,   lo  be   dischai^ed  on  then,    that    this   verdict   authorized  a 

delivery  of  the  property  within  a  speci-  judgment,  following  its  terms  for  lliat 

Tied   time,  and   Ihc  defendant  fails   to  sum  of  money,  and  when  entered,  the 

deliver  within   such   time,   the   verdict  verdict  became  a  judgment  for  monci. 

becomes  absolute   for   money,  and   [he  on  the  highest  form  of  debt  kno«Ji  Id 

defendant  tan  no  longer  be  detained  in  'he  law.    .     .     .     And  defendant's  righl 

custody."    In  Southern  Express  Co.  v.  to  be  relieved  from  prison  became  per- 

Lynch,  65   Ga.  140,  the   plaintiff  sued  feet  twenty   da_\s   aller  Ihe  return  of 

oiic  of    its    messengers    to    recoier   a  the    verdict,    whetlier    judgment    vw, 

pack.ige  of  nionev.      At  the   trial   the  entered  up  thereon  immediately  or  not. 

plaintiff  elected  to  take  jin  alternative  because   the    verdict    only    gave   lilm 

verdict  for  $j_i;,ooo,  to  be  discharged  on  twenty  days  to  pay  it  with   the   pack- 

the    delivery   of   the    package    within  age;  after  thai  lime  he  could  only  pa.v 

twenty  days  from  the  date  of  the  ler-  it  with  monev — lawful  money — just  as 

diet.  'It  was  Af/<^  that  on  the  expiration  any  other  debt  he  owed;  and  whentvir 

of  the  twenty  days  the  verdict   became  entered  the  judgment  could  notaddtoor 

absolute,  antl  the  defendant   could   l>e  change  the  verdict  in  any  respect." 

no    longer  detained.     The   court   sny;  1,   Board  of    Education    v.  ScoviHe- 

■•Thc    plaintiff  elected  the   alternative  1,1  Kan.     17;    Coughltn    v.   EhleM.  jq 

vi-rdicl. and  got  it;  what  did  the  plaint-  Mo.  iSj;  Roberts   t.   Stoner,    iS  Mo. 

iff  get?     A  property  verdict,  if  the  de-  481. 

fcndant  saw  fit  10  discharge  it  liy  a  tur-  AUmonr. — Failure  to  pay   alimony  as 


1         f.MPK/SO.XMKXT  FOR  DJiJif. 

tardy  Proctidings. — Although  bastardy  proceedings  are 
respects  in  the  nature  of  civil  actions,  they  are  also  in 
re  of  police  regulations;  and,  upon  the  failure  of  the 
t  to  comply  with  an  order  of  the  court  therein  requiring 
lent  of  a  sum  for  the  maintenance  of  the  child,  he  may 
littcd   to   prison    without    violating   any   constitutional 

s  in  Criminal  Procitdings. — The  costs  imposed  upon  a 
t  who  has  been  found  guilty  in  criminal  proceedings,  da 
itute  a  "debt,"  within  the  meaning  of  the  term  as  used 
ifTerent  constitutional  provisions,  and  he  can  claim  no- 
T  thereunder  from  imprisonment  for  non-payment.* 

order  of  court  is  no  {(round  suiU  in  the  usuul  Ibrm.  In  (his  wajr 
imcnt.  Wighlman  1'.  Wight-  she  i. -iived  much  trouble  and  ineon- 
:1.  if>7;  Steller  i'.  Stcller,  25  veniencc.  Immudiulv  mcutii^  can  Ih:  ob- 
tuined  for  Ihc  Kupport  of  the  child,  .iiul 
ompllAaca  with  Order  of  Ihc  door  ol'  eM.-ape  to  home  e^tc-nt 
Ex  parte   Cottrell.    13  Neb.     closed  upon  Ihi-  del'endant.  whcrL'bv  he 


beldxYiaX    a  comniittiil  to  is  prt-vcntcd  from    uvoidini;  those  1e,.{a 

failure    to    comply  with  n  and  moral  obligations  which  men  under 

in   bastardy  proceedings  re-  such   circumstances   are  very  reluclint 

:   pavment  or    alimony  and  Id  observe,      for  the  purpose  ol'  atliird- 

the  execution   of  a  bond  to  ing   a  prompt   remedy  this  statute  wus 

with   approved  securily  for  passed.     But  while  the  statute  gi^  cs  the 

lani'e  of  the  judgment,  tvaa  right  to  a  speedy  action,  and  the  woman 

Dnment  "for  debt   in  a   civil  is  permilled  to  bring   to   her  assistance 

[hin  the  meaning  of  the  con-  the   forms  of  criminal  law,  still  the  suit 

The   court  sav:     "The  pro-  thus  allow  td  to  be   instituted   is  a  civil 

lich  isin  thefiatureofactvll  suit,   to  enure  to  the   heneiit  of  hersc-lf 

properly  a   police  regulation  and   child.     The   mother  may   dismi'u 

he  putative  father  to  furnish  the  prosecution,  settle  the   matter  anil 

:e    for    the    support   of   his  release  the  defendant  if  Khe  chooses,  or 

to    indemnify    the    public  if  judgment   is  obtained,   receipt  it  in 

tiility   for  its   support.     The  full,  and   the  State   cannot   interfere  or 

d   against   the   petitioner  is  prevent  It.     The  object  and  purposes  of 

in   the  sense   In   which  that  the  complaint   arc  to   obtain   from  thu 

ed  In  the  constitution.    The  putative  father  an  amount  suffieienl  U* 

ot  in  conflict  with   the  con-  maintain   the  child,  and  not  to  punish 

See  also   Mu-ser  i'.  Slew-  him    criminailv   for   the   carnal   inter- 

jSt.3^3.  course.     .     .     '.     We  think  it  clear  frwm 

rary  view  has,  however,  been  the   authorities,   as   well   as    from    the 

the  supreme  court  of  Iowa,  nature   and   object   of  the   action,  that 

V.  State.  1  G.Greene  (Iowa)  the  suit  brought  in  this  ease  was  a  civil 

IS    keld    that  a    proceeding  suit,  and  that  the   defendant  under  the 

father  for  the,  support  of  his  constitution  was  exempt  from  ImpHson- 

child  is  not  in  the  nature  of  ment." 

action,  and  therefore   under        3.  Caldwell    v.   Stale.   55    Ala.    133; 

lutional    provision    the    de-  Morgan  t'.  State.  47   Ala.  ^d;  McCool 

inot  be  committed  to  prison,  i:  Slate.  13  Ind,  1^7. 

say:     "The  complaint  and         In  McCool  i-.  State.  13    Ind.    127,  it 

s  are  of   a   summary  nature  was  hrUi  that  the   immunity  conferred 

)  the  woman  (who  \>-  in  such  hy  the  provision    must    be   confined    to 

red    by    the    law)  a   speedy  "debts"  within   the   proper  and   legal 

r    the    support   of  the  infant  meaning  of  the    term,  and    that    tlierc- 

:  is  permitted  touse  the  name  fore  the  defendant  in  a  prosecution   lor 

e  to   have   compulsory  pro-  the  illegal  sale  of  liquors  might  be  im- 

lus  she  can   obtain   a  judg-  prisoned  for  the  covts,  vuch  costi  bein^ 

lul  that  delay  attending  civil  but   an   incident   of  the    line   assessed. 
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IMPRISONMENT  FOR  DEBT. 


Prorifioxii. 


in.  Statutory  Provisions. — i.  General  Nature. — Even  in  States 
in  which  there  is  no  constitutional  prohibition,  imprisonment  for 
contract  debts  is  generally  abolished,  except  in  cases  of  fraud.' 
Imprisonment  in  cases  of  fraud  and  tort  is  generally  allowed,  and 
also  in  cases  where  the  defendant  is  guilty  of  contempt  in  pro- 
ceedings supplementary  to  execution. 

2.  Impairing  Obligation  of  Contracts. — The  right  to  take  the 
person  of  a  debtor  in  execution  does  not  constitute  any  inherent 
part  of  the  obligation  of  the  contract,  but  forms  part  of  the 
remedy,  and  may  be  abrogated  by  the  legislature  at  pleasure,  even 
in  the  case  of  existing  contracts,*  or  although  the  debtor  may 


This  decision  overrules  in  express 
terms  the  earlier  case  of  Thompson  v. 
State,  i6  Ind.  516,  where  a  view  exact- 
ly opposite  was  adopted. 

In  State  v.  District  Court,i6  Nev.  76, 
it  was  said  that  no  person  could  be  im- 
prisoned for  the  costs  of  a  criminal 
prosecution,  and  that  a  judgment  there- 
for could  only  be  collected  and  enforced 
in  the  same  manner  as  costs  in  civil 
•cases,  /.  €.,  by  execution.  Some  doubt 
seems  to  have  been  cast  upon  this  dic- 
tum in  Ex  parte  Bergman,  18  Nev. 
331,  343,  and  its  authority  must  be 
deemed  to  be  greatly  shaken. 

Jadgment  for  Costs  Against  Prose- 
■cutlnc  Witness. — By  the  Kansas  Gene- 
ral Statutes,  p.  881,  §  18,  it  is  provided 
in  effect  that  when,  upon  a  trial  before 
a  justice  of  the  peace  for  misdemeanor, 
it  shall  be  found  that  the  prosecution 
Avas  maliciously  instituted,  or  without 
probable  cause,  the  prosecuting  w^itness 
shall  be  adjudged  to  pay  the  costs,  and 
unless  a  bond  is  given  therefor,  shall 
be  committed  to  the  county  jail  until 
paid.  It  was  held  that  the  costs  were 
not  a  debt,  within  the  meaning  of  the 
•constitutional  inhibition,  and  that  the 
statutory  provision  was  not  unconsti- 
tutional. In  re  Ebenhack,  17  Kan. 
618.  The  court  sav:  "  These  costs  are 
•cast  upon  him  as  a  penalty.  They  do 
not  constitute  strictly  and  simply  a 
<lebt,  in  the  technical  sense  of  the 
word,  any  more  than  the  fine  imposed 
wpon  a  party  convicted  of  assault  and 
battery  is  a  debt." 

Execution  to  Recoyer  Fine.  —  A 
statute  which  authorizes  the  arrest,  on 
•execution,  of  a  person  against  whom  a 
fine  has  been  adjudged,  and  his  impris- 
•onment  until  such  fine  be  paid,  or  he 
be  otherwise  discharged  according  to 
law,  is  not  within  the  constitutional  in- 
hibition.    In  re  Beall,  26  Ohio  St.  195. 

1.  See  Blanco  v.  Lauradon,  1 1  Phila. 
(Pa.)  368. 


Breach  of  promise  to  marir  is  not  a 
fraud,  but  simply  a  breach  of  contract. 
Tvson's  Case,  32  Mich.  262;  Moore  r. 
^fillen,  77  N.  Car.  327;  Perry  r.  Orr.  35 
N.J.  L.  (6  Vr.)  295.  In  Siefke  r.  Tap- 
pey,  3  N.  Y.  Code  Rep.  23.  Notwith- 
standing the  fact  that  the  N.  Y.  Code 
of  Procedure  contained  a  provision 
authorizing  arrests  in  actions  for  breach 
of  promise  of  marriage,  it  was  held 
that  a  female  defendant  in  such  an  ac- 
tion could  not  be  held  to  bail. 

Contract  of  Carriage. — An  action 
against  a  common  carrier,  in  which  the 
summons  was  in  the  form  prescribed  in 
the  case  of  actions  upon  contracts,  and 
in  which  the  complaint  alleged  a 
contract  for  the  carriage  of  certain 
trunks,  and  that  articles  were  taken 
therefrom  while  in  defendant's  posses- 
sion, is  an  action  upon  a  contract.  Cat- 
lin  V.  Adirondack  Co.,  11  Abb.  (N.  Y.) 

N.  C.  377. 

Partnership  Accounting. — A  failure 
on  the  part  of  a  partner  to  account  for 
money  received  by  him  in  the  course  ot* 
the  partnership  business  is  a  mere 
breach  of  contract,  and  does  not  come 
within  a  statute  which  provides  for  ar- 
rest in  an  action  for  money  received 
**  by  any  factor,  agent,  broker,  or  other 
person  in  a  fiduciary  capacity.".  Soulc 
T*.  Hay  ward,  i  Cal.  345. 

Costs. — Execution  against  the  person 
cannot  issue  upon  a  judgment  for  costs 
or  master's  fees  incident  to  a  suit 
founded  on  contract,  and  not  involving 
a  breach  of  trust.  Pierce's  Appeal,  103 
Pa.  St.  27.  If,  however,  the  action  was 
founded  upon  a  breach  of  duty  bv  a 
trustee,  execution  might  issue  for  costs. 
Church's  Appeal,  103  Pa.  St.  263. 

2.  Maxey  %\  Loyal,  38  Ga.  531 ;  Bron- 
son  T'.  Newberry,  2  Doug.  (Mich.)  3S; 
Ware  v.  Miller,  9  S.  Car,  13;  Sommtrs 
V.  Johnson,  4  Vt.  278;  s.  c.  24  Am. 
Dec.  604;  Penniman's  Case.  103  U.  S. 
71^;  Beers   r.    Haughton,   34    U.  S.  (9 
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IMPRISONMENT  FOR  DEB  T.  PTr^.:iaM. 

»e  imprisoned  upon  the  judgment.* 

udukntly    Contracting  Debts. — To   authorize    imprison- 

fraud  in  contracting  a  debt  there  must  be  actual  and 
!y  constructive  fraud.*  Hence,  it  is  not  sufficient  merely 
rchoser  knew  he  was  insolvent,  and  did  not  disclose  his 
I.     It  must  also  be  shown  that  he  intended  to  acquire  the 

without  paying  for  it."  But  a  direct  representation 
icy  is  sufficient  to  constitute  such  fraud  as  will  furnish  a 

La   in  the   obtaining  of  good»  by 
of   lalw:   and   fraudulent   repre- 

Whcat.)  iij.  Bentutions  und   concralmenl   of   insol- 

la  BMWMB   ObUfMlon   ftBd  vt'ncv  "U  of  the  naiure  of  a  crime,  and 

n  Sturgei  T'.  Crownin«hield.  cannot   be   prei^umed,   but   mui^l  be  es- 

Wheat.l    ijj.   Marshall.  tabll»hed."     Henry   f.   Henry.  8  Barb. 

"The  distinction   belwcen  ;N.  V.)  tai;   Wanl  !■.  Center.  3  John*, 

ion   of  a   contract   and  the  IN.  V.)  J8l;  Jackson  v.  King.  4  Cow. 

en  by  the  legislature    to  en-  (N.  Y.)  107;   Morris    !■.  Taicott,  96    \. 

.bligation,  has  been  taken  hI  Y.  100.  107.  See.  ali.o.  Claflin  v.  Frank. 

nd    exist,    in  the   nature  of  8  Abb.  {N,  Y.)  Pr.  41  •. 

ilhout  impairing  the  obliga-  I.    Morris   v.   Taicott.  96  N.   V.  too, 

contract   the   retnedv   niav  107.  citing  People's   Bank  i'.  Bogart.  81 

:  modified,  at  the  wisdom  of  N.  Y.  108;  Wright  v.  Brown.  67   N.  Y. 

■hall  direct.     Confinement  y;    Nichols   v.    Pinner,   18   N.   Y.  295; 

w  may  be  a  punishment   for  s.  c..   5ii*.    mom.    Nichols  v.    Mitchell, 

ling  hi*  contract,  or  may  be  13  N.  Y.  36^. 

a  meana  of  inducing  him    to  Intent  tO  DafrEnd  InteTtd    lk«m  Cir- 

But  the   Sute   may  refuse  enmatMiOM.— Positive    proof  of  an  in- 

ia  punishment,  or  mav  with-  tention  to  defraud  the  >>cller  is  notneces- 

eans  and  leave  the  contract  sary.     Thus   in    Morrison  r.  Garner.  7 

Imprisonment  is  no  part  Abb.   (N,    Y.)    Pr.  4J5,    ihe  defendant 

ract,   and   simply  to  release  who  was  accustomed  frequenllv  to  pur- 

r  docs  not  impair  its  obliga-  chase   from    plaintiffs  for  cash",  bills  of 

exchange   for   remittance  to  Europe  in 

ers  r.  Johnson.   4    Vt.  J78;  his   business,   becoming   insolvent,   in- 

\m.    Dec.   604;  Pennlman's  diiced  them  to  sell  him  bills  to    a    large- 

J.  S.  714;    Beer*  r.    Ilaugh-  amount,  on    credit,   concealing  his  in- 

S.   (g   Pet.)  319;  Sturges   r*.  solvency,   though   making   T\a   directlv 

ield,   17   U.   S.   1 4  Wheal.)  fal^e  representations  as  to  his  condition 

or  (he  use  to  which   he   intended  to  put 

of    D«Mor.  —  In    Beers    n.  the  bills.     He  then  sold  the  bills  in  ilie 

34  U.  S.   {9   Pet.)    3J9,   the  market.     Hrld,  that  the  circumstance" 

"There  is  no  doubt  that  the  being  such  as  to  show  that  he  purchased 

possessed  full   constitutional  the  bills  with  the  intention  to  make  utie 

1  pass  laws   whereby   insol-  of  them,  and   knowing  his  inability  to 

B  should  be  released  or  pro-  pay  for  them,  the  purchase  was  fraudu- 

I  arrest  or  imprisonment  of  lent,  and   that  he  was  liable  to  arrest  in 

ins   on    any  action   for   any  an   action   lor  their   value.      See   alio 

imand    due   by   them.     The  Lovell   v.  Martin,  ti    Abb.  (N.  Y.)Pr 

prison  constitutes  no  part  of  ij6;    Dale    v.   Jacobs,  10   Abb.  (N.  Y.) 

t.  and  the   discharge  of  the  Pr.  N.  S.  38^. 

ie  party  from   Imprisonment  KB0Wlwlfa  of  tU*  tniolTCDer.  and  that 

npair   the  obligation   of  the  he  can  have  no  reasonable  hope  or  ex- 

lut  leaves    it    in    full    force  pectalion  of   paying   for  the  goods,  ia 

propertv  and  effects."  such   fraud  as   will  subject  a  purchaser 

sr.  Tafcott,  96   N.  Y.   100,  to   imprisonment.     Wright   v.   Brown, 

.way   I'.  Johnson,  s^  N.  Y.  67  N.    Y.    1;   Wells  i.  Selling.  <;i  lloi 

'  -   '•— °"— .-•''-".     (N-.Y.)P '■ 


,1  i'.Slriuss,38  BarblfN.  Y.)     ^>\YJ  Pr.  35.    See.  also.  Anoii>mou«, 
«  of   OrlnM. — Fraud   which 


67  N.  V.  1198:"  Aff'g  Roebling  f.  Dun- 
m,  8  Hun.  (N.  v.)  5=0. 


atMoMry  * LflPRlSOA'MENT  FOR  DEHT.  ProriiioM. 

.ground  of  ari^st.  if  made  in  tlm  knowledge  of  his  .insolvency.' 
The  general  rule  has  been  declared  to  be  that  to  justify  an  arrest 

■  for  false  and  fraudulent  representations,  the  representations  must 
hii  material ;  false  to  the  defendant's  knowledge ;  believed  by  the 
plaintiff  to  be  true,  and  forming  part  of  the  inducement  upon 
which  he  parted  with  his  property.*     Fraudulent  representations 

1.   Freeman   r.  Leiund,  i    Abb,  (N.  tlie   intent   of  iinmediattlv   convertin;; 

Y.)  Pr.  479;  ticudderi'.  Ilurnes,  i6  How.  them  into  a  Ibrm   inwhkli  the  v  could 

(N.  Y,)  Pr,  S.M-  not    easily    he      readied     on  'execu- 

KnowUdga'of  F&lalty.— InScudderr.  lion,  or  wiih  liie  intent   of  trensferrint; 

Barnes,   16  How.  (N.   Y.)   Pr.  ^34.  the  lliem  to  a  Xnmr  y)Vc  purchaser  Vt  pre- 

-delendant  represented  that  he  was  good  vent  a  stoppage   j»  tramitH.  the  fraud 

for  all  he  piirchaned.  and  that  he  owned  ii>  such  ai>  » ill  warrant  the  arretit  of  the 

certain  real   estate.     Within   a  month  purchaser.     In  Harding  r.  ijhannon,  M 

from   the  purchase  he  made  un  assign-  How.    {N.  Y.)    Pr.   ;,?,   llie   defendant 

mem   for   the    benelit  of  hii-  creditors,  agreed  in  pav  ciish   for   beef  cattle  on 

There   had   Iwcn   no  change  in  his  cir-  deliverv.     While  plaintiff  and   he  were 

cumstances   in  the  meantime,  and  the  consiiltiuf;   as   lo    piivment,  his   agent 

assignment   disclosed   an   indebtedness  drove   oil   the   cattle    and   slaughtered 

equal   lo   twice   the  value  of  the  prop-  them^he  same  dav.     Defendant  there- 

■ertv    assigned.     Held,   that    defendant  upon  induced  the  plaintiff  to  accept  a 

must  have   known  of  the  faUilv  j>f  his  worlliless  sightdraA  in  pnvment.  lidd, 

rep resenlal ions,  and   thai   an   order  of  that    the    facts    showed    a    fraudulent 

.arrest  was  properl\-  granted,  scheme   to    obtain    possession  of  the 

■  Bclanttr    MMMMrr. — It   is    essential  cattle,   and   that    an   order    of   anest 

thai  a  purchaser  who  represents  himself  might  issue.     Siniilarlv,  where  one  note 

lo    be    solvent,   should    do    so  with   a  broker  induced  another  to  allow  him  lo 

knowledge  of  the   falsltv  of  the  repre-  take  certain  notes  to  his  office  on  tlie 

senlalion.     If  he  honestly  believed  him-  understanding  that  th^  price  should  be 

■  self  to  be  solvent  there  is  no  fraud  such  paid  immediatelv.  such  a  fraud  arises, 
as  will  justify  his  arrest.  Rirchell  v.  on  the  detention  or  disposal  of  the  note 
Strauss,  18  Barb.  (N.  Y.)  293;  Gaffnev  without  pavmenl.  as  authorizes  the  ar- 
I'.  Durton,  12  How.  (S.  Y.)  Pr.  516.     '  rest  of  the  purchasing  broker,    Robbins 

BepTMentaUoBB    «•   to    lolTMier    of  r.  Seilliel.  20  How.  (N.  Y.)  Pr  366.  If 

-tUnt  pwtr.  if  made  with  knowledge  of  defendant  offered  in  pa;  nient  the  check 

the   falsitv,   will  jnstify    the   arrest   of  of  a  third  partv.-which   he   represented 

the  person  making  them.     Sherman  i'.  lo  be  good,  and  there  were  in  liict  funds 

Brantley,  7  Roht.  (N.  Y.)  55.     Bui,  see,  in  bank  against  such  check  at  the  lime 

Smith   I'.  Corbiere,   3   Bosw.    (N  .  Y.)  when  the  representation  was  made,  but 

■634.  they   are    suddenly  withdrawn    before 

9.  Brown  i-.  Ashbough.  40  How.  (N.  presentation,  the  evidence  must  connect 

Y.)  Pr.  126:  Smith   v.  Jones,   4   Roht.  defendant  in  some  wav  with  the  sudden 

(N.  Y.)  fm;  Wannemacher   v.    Davis,  withdrawal   before  an   order  of  arrest 

2  .Sweenv  ( N.  Y.)  272.     See  also  Wil-  can  issue.     Stewart  v.  Potter,  37  Mow. 

merding"r'.  Cohen.   »  Abb.  (N.  Y.)  Pr,  (N.  Y.)  Pr.  68. 
N.  S.  141.  8ajn« — BcmUb  at  Loir — Usually  ihe 

FaWtr  of  one  nut  of  several  material  fact  that  a  purchaser  sells  for  less  than 

misrepresent alions      forms      sufficient  lie  pays,  almost  immediately  afler  oh- 

ground   for  the   defendant's    imprison-  laining  possession,  is  considered  a  badge 

ment,   Wannemacher  v.  Davis,  1  Swee-  of  fraud,  and  evidence  that  the  puich"*' 

tiy 'N.  Y.)  272.  er   intended   not   to   pay  I  he   purchBM; 

Prandnlent    PurehaH. — Fraud   com-  price,  hut  such  fact  mav'be  explained— 

mittcd  in  contrailing  a   debt  lor  goods  as  by  evidence  that  the'  sale  was  made 

purchased,  subjects    the   purchaser   to  at  the  full   market  value.     Manning  '■'■ 

arrest,  whether  such  fraud  would  annul  Solis.  ;o  Barb.  (\.  Y.)  ^24. 
the   sale   or  not.     Wallace  i'.  Murphv.        Action  of  Deceit  for   Falu  WurutT' 

21  How.  (N.  Y.)  Pr.414.     In  this  case  —In  an  action  on  the  case  inlhennHire 

it  was  kefd  that  if  it  appears  that  goods  of  deceit  for  a  false  warranty,  the  pliiinl- 

were  purchased  for  cash,  and  the   pur-  itTcan   recover  without   proving  fraui' 

■chaser  obtained  possession  of  them  with  on  the  part  of  the  del'endant.  and  it  do» 
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■  part  of  an  agent  which  induce  a  person  to  give  credit  to 
incipal  do  not  justify  the  arrest  d{  the  principal,  except  hel 
een  cognizant  of  the  fraud,  and  authorized  it,  or  subse-  ■ 
ly  ratified  his  agent's  acts.'  In  the  case  of  partners,  the 
)ns  are  not  unanimous,  but  the  weight  of  authority  seems 
to  the  effect  that  a  partner  may  be  arrested,  although  he 
lave  been  entirely  innocent  of  his  copartner's  fraud.*     And 


ftsaril.v  follow  ihat  an  order  ofar-  FntndnlanUr  ObUlnliv  Lwa— Mis- 

1  issue  rroni  tlic  nature  of  the  ac-  rcprcBentntioiis  as  lo  delendant*s  bui>i- 

swler  I'.  Abram«.  3  E.  D.  Smilli  neas,  whkh  induce  plaintifT  to  make  a 

)  I.  loan  to  derendont  upon  liU on^agemenl 

1  in  Sal«af  L*nda. — A  complaint  a«  defendant '«  clerk,  art-   i^ulficient   ta 

iver  damage'ii   for    deceit — r.jr.,  authorize  an  arrest  in  an  action  for  the 

ent   representations   an    lo     the  moncj- advanced.     Elv  i.  Muniford,  47 

:  of  lands  sold. — whlcli  contains  Barb.    |N.  Y.)  619.     In  VVilmerding  i'. 

lat   merelv  conntilute  a  cause   of  Moonev.  :i  Abb.  (N.  Y.)  Pr.  183:  1  E. 

for  fraud, 'is  surticient  to  auihor-  D,  Sm'iihjSc,  the  defendants  obtained 

>rder  of  arrest,  although  the  de-  from  plaintiff  a  loan  of  f  lo.ooo  on  the 

or  judgment   asks  equitable   ri'>  reprcsentalion    that    their    slock    «a» 

ich  could  not.  under   the   fuels,  worth  $;o.ooo.  and  that  if  ther  obtained 

ited.     Reducld  v.  Frear,   9  Abb.  the   loan,  their   failure   would   be   pre- 

)  Pr.  N.  S.  44.>.  vented.     Two   months   later  the  stock 

uiOB   of  OeW. — Defendant    ob-  was  turned   over   to   plaintiff,   and  on 

from  plaintiff  the   extension  of  a  realization    bv    him    it    brought    onlj' 

I  a  promise  to  turn  over   to   him.  $4,000,     It  was  ir/i/ that,  in  the  absence 

teral  securitv.  a  bond  and  mort-  of  anv  explanation  of  the  discrepancy, 

wned  by  defendant,  as  soon  as  it  defendants'    arrest    was     properly   or- 

turned  fgpm   the   register.     In-  dercd. 

of   doing    so.  he    eollected    the  Fonlcn   MM. — It   is    not   necessary    - 

I  thereof  from  the  mortgagor,  at  that   Ibe    debt    should    be    rontracted 

unt,  and  applied  the   same  upon  within  the  jurisdiction.     The  defendant 

■bligations.     /Md.   that  the  dc-  may   be  arrested  if  it  was  fraudulently 

t  had  committed  such  a  fraud  as  contracted  in  a  foreign  countrv.   Broiyn 

sustain  an  order  of  arrest.     Eas-  r.  Ashbough.  4c  How.  {N.  Y.j  Pr.  ;;(i; 

Cardwell.  11    N,  Y.   Civ,   Pro.  City  Bank  v.  Lumlev,  iS  How.(N,Y.) 

Di.     But   In  Woodruff  f.  Valen-  Pr.  ^97. 

Abb.  (N,  Y.}  Pr..  93.  it  wa^.  A.-/<t  OoiU  iBSnlt  to  Bat  JUM*  DMd.— An 
]eceit  practised  by  one  of  several  execution  against  the  person  may  issue 
;blors.  in  inducing  the  creditor  against  a  defendant  to  collect  the  costs 
pt  his  check,  post-dated,  and  en-  In  an  action  brought  to  «et  aside  a  con- 
by  the  other,  was  not  a  ground  veyance  fraudulently  obtained  by  tlie 
liorizing  his  arrest  in  an  action  defendant  from  the  plaintiC  Smith  i'. 
check  against  both.  Sec  aUo  DulTv,  37  Hun  (N.  Y.)  soC.  See  also 
;r  1.  Frenche.  33  N.  Y.  bui>er.  Fhikemaur  z:  Dempsey  S  \.  V.  Civ. 
Pro.  Rep.  418.  But  see  Mason  r. 
tot  tpMUo  PwpOM.— If  Ihe  Lambert.  3  Kaly  [N.  V.)  ! 
tnt  has  obtained  a  loan  of  money  t.  Ilalhawj  '  ' 
Dmise   to  appiv  It  to   a   speciiic  in:  Claflin   r. 

is  guilty  of  a  fraud   In  contruel-  Pr.  412.- 

debt  if  he  applies  It  to  a  purjiose  S.    Sherman  r.  Smith.  41  How.  (N. 

han  that  for  which  he  received  it.  Y.)  Pr.  198;  Coman  t:  Reese.  Ji  How. 

f.  Martin,   11    Abb.  (N.  V.j  Pr.  fN.  Y.)  Pr.  114;  Townxend  i'.  Bi^art, 

ntMs   case   the  defendant   bor-  11  Abb,  (NY.)  Pr.  31:5:  Bull  i.  MellisH, 

money  on  the  representation  that  9  .\bli.(  N.Y.I  Pr.<;S;  Anonvinous.fi  Abb. 

nded  to  establish  a  I^uslneoN.  and  (N.Y.)Pr.  3ii>.n.:  Hawkins  i.Appleby.i 

;   would   employ   the   plaintiff's  Sandf.  (N.  Y.)  4JI;  Bowman  r.  Gates, 

d  jn  it  as  a  clerk.     Instead  of  do-  ii  Rep.  744. 

he  used  the  money  for  his   indl-  But  quite  a  number  of  decisions  lay 

purposes.           -  down  the  rule  that  a  partner  must  be 
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a  husband  has  been  held  to  be  liable  to  arrest  for  the  tort  of  his 
wife,  if  it  was  of  such  a  nature  that  an  order  of  arrest  might  issue 
therefor,* 

4.  Disposal  and  Concealment  of  Property. — Under  a  statute 
which  authorizes  imprisonment  (or  the  disposal  of  property  with 
intent  to  defraud  creditors,  there  must,  as  in  the  case  of  debts 
fraudulently  contracted,  be  evidence  of  an  actual  intent  to  de- 
fraud, constructive  fraud  being  insufficient.*  But,  generally,  any 
facts  which  arc  sufl^cient  to  establish  an  intent  to  defraud  are 
sufficient;^  and  the  right  to  arrest  exists,  although  the  fraudu- 

guiilr  of   actual,  not   of   constructive,  Sherrill  Roper  Air  Engine  Co,  v.  Har- 

fraud  before  he  can  be  arrested   in  a  wood,  30    Hun  (N.  Y.)  9.       See   also 

»uit   brought    to  enforce    against    the  Toffey  v,  Williams,  5  N.  Y.  Sup.  Ct. 

firm  the  liabilitj' upon  which  the  fraud  Is  (T.  &C.)  394. 

predicated.  Bacon  v.  Kendall,  49  N.  V.  lainlllclaiicr  of   AflldATit. — An    affi- 

ijuper.  Cl.  113;  Hitchcock  i>.  Peterson,  davit  charged  that  a   legacy   had   been 

14   Hun  tN.   Y.)   389;    Natl.   Bank  v.  lefl  to   defendant:  that   he   refused   to 

Temple,   39   How,  (N.   Y.)  Pr.  431;   j  apply   any   part   of   it  in   payment  of 

Sweeny  344;  Hanover  Co.  v.  Sheldon,  plaintiff's  debt;    and   that    when    the 

9  Abb.  (N.  Y.)   Pr.   140;    Wetmore  v.  summons  was  served   p lain ti IT  had  de- 

Earle,  9Abb.  (N.  Y.)  Pr.  58  n.     See,  dared  that  he  would  not   pay  the  debt 

also,  Scott  V.  Reed,  z  How.  (N.  Y.)  Pr.  because  plaintiff  had  sued  him.     Htid, 

N.  5.  521.    .  that  It  did  not  set  out  facti  warranting 

1.   Solomon  v.  Waas,  2  Hill.  (N.  Y.]  an  orderof  arrest,  on  the  ground   that 

179.     In  this  case  it  was  ietd  that  the  defendant    had    assigited,  removed  or 

fact  that  the  tort  was  one  for  which  a  disposed  of  his  property,  or  was  about 

female  could  not   be  arrested  did  not  to  do  so.     Vredenburgh   i'.  Hendricks, 

alTect  the  husband's  liability.  17    Barb.    (N.    Y.l     179.       See     airo 

,     a.  Pacific  Mutual  Ins.  Co,  t^.Machado.  Hathorn  r.  Hall,  *  Abb.  (N.   Y.)   Pr. 

16  Abb.  (N.  Y.)    Pr.   456;    Caldwell's  327. 

Case,  13  Abb,  (N.  Y.)  Pr.  405;  People  I.  See  Phillips  v.  Benedict.  33  Barb. 
V.  Kelly.  35  Barb.  (N,  V.)  444;  13  (N.  Y.)  655;  s.  c,  12  Abb.  (NrV.)  Pr. 
Abb.  (N.  Y.)  Pr.  405;  Spies  v.  jael,  1  355;  Arnold  11.  Shapiro,  29  Hun  (N. 
Duer  (N.  Y.)  669;  Stroub  v.  Henly.  Y.)  478;  Duncan  v.  Guest,  14  Hun 
1  How.  (N.  Y.l  Pr.  N.  S.  400;  Court-ir  tN.  Y.)  639;  Ex  parte  Bergman,  18 
».  McNamara.  9H0W.  (N.  Y.)Pr.  15.!;.  Nev.  331;  Brooklyn  Daily  Union  v. 
Tb*  prBnmptlon  U  in  favor  of  an  Hayward,  11  Abb.  (N.  Y.)  Pr.  N.  S. 
honest  and  not  a  dishonest  purpose.  2')5;  Kern  r.  Rachow,  12  Abb.  (N.  Y.) 
S'roub  V.  Henly.  1  How.  (N.  Y.)  Pr.  Pr.  N.  S.  352;  2  Jones  &  S.  239. 
N.  S.  400;  Flour  City  Nat,  Bank  v.  PutBMBhlp  Piopartr,  —  The  with- 
Hall,  33  How,  (N.  Y.)  Pr.  i;  Pacific  drawal  of  partnership  property  may  t)e 
Mut.  Ins.  Co.  r.  Machado,  16  Abb.  ( N.  given  in  evidence  for  the  purpose  of 
y.)  Pr.  451.  showing  the  Intent  to  defraud  partner- 
Thus,  it  was  held  that  an  arrest  was  ship  creditors;  Hinck  v.  Desar,  3  N. 
not  justified  when  the  only  facts  shown  Y.  State  Rep.  349;  and  in  Hanover 
were  that  defendant  was  about  to  go  to  Vulcanite  Co.  i'.  Nathanson,  38  Hun 
Europe  with  his  wife,  and  had  stated  (N.  Y  )  4S8,  a  partner  who,  with  intent 
that  he  did  not  Intend  to  pay  pHintiff's  to  defraud  his  copartner,  had  with- 
debt.  There  was  nothing  in  these  facts  drawn  property  belonging  to  the  firm, 
which  necessarily  showed  an  intended  and  had  converted  it  to  his  own  use, 
removal  of  his  property  with  intent  to  was  *fW  to  be  subject  to  arrest  in  a 
defraud  his  creditors.  Stroub  v.  Hen-  suit  by  creditors  of  the  firm  on  the 
ly,  I  How.  [N.  Y.)  Pr.  N.  S,  400,  ground  that  the  conversion  was  with 
PTafttmoM.— The  mere  fact  that  a  intent  to  defiaud  them.  But  in  Scott 
partner  of  a  firm  has  withdrawn  i>.  Reed,  2  How.  (N.  Y.)  Pr.  N,  S.  511, 
moneys  to  pay  his  Individual  creditors  it  was  held  that  evidence  that  one  of 
at  a  time  when  he  knew  that  the  firm  two  partners  had  withdrawn  a  large 
was  insolvent,  does  not  establish  such  sum  from  the  business,  because  ft  had 
fraud   as    will    subject   liim   to   arrest,  suffered    severe  losses,   and     that    the 
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t  disposal  has  been  effected  in  another  State.'  It  is  also 
:essary  that  the  property  disposed  of  should  be  something  of 
!ue,  out  of  which  the  creditor  could  have  realized  some  portion 
his  claim,  at  least*  Under  the  statutes  there  is  usually  a  pro- 
ion  that  the  defendant  may  be  arrested  in  actions  to  recover  a 
ittel  where  the  defendant  has  concealed  it  so  that  it  cannot  be 
ind  or  taken  by  the  sheriff.  As  construed  by  the  New  York 
Lirts,  such  a  statute  does  not  authorize  arrest  when  it  is  merely 
awn  that  the  property  has  been  removed  or  concealed,'  but 
ly  when  the  concealment  or  removal  is  shown  to  have  been 
th  the  intent  that  it  should  not  be  taken  by  the  sheriff,  or  with 

er  partner  hsd  already  Iransferred  a  .rtuBled  in  Alabama.      Claflin  v.  Fren- 

je  portion  of  his  property  to  his  wife  kel,  29  Kun  (N.  Y.)  18S.     But  in   Bla- 

hout  coneideration,  would   not   sup-  son  i'.  Bruno,  ji  How.  [N.  Y.)  Pr.  1 1;. 

1  an  order  of  arrest  against  the   firGt  it  was  ketd  that  a  delendant   who   had 

tner  without  proof  that  he  had  di*-  contracted  a  debt  in   a  foreign  countrj', 

cd  of  this  sum, or  intended  to  do  so,  and  had  there  diiiposed  of  lii«  property, 

lefraud  his  creditors.  and  had  brought  the   proceedii   to   tliio 

Topaitr  DUpoMdof  to  DafrAndTUt.  country.waH  not  liable  toanarreel  in  this 

n  Tunsdall  v.  Winton,  37   Ilun   (N.  country  for   fraudulently   disposing  of 

I  164,  it  was  ArU  that  a  husband  who  his  properly.     See  aliio 'Brown  f.  Ai<h- 

I  disposed   of  his   property   so   that  bough,  40  flow.  (N.  Y.)  Pr,  Ji6. 

wife  (whom  he  had  deserted)  might  9.  OABOaUAtMB   Of  WorthUaa  CUUn. 

obtain  it,  might  be  arrested  under  the  —In  Hoyt  r.   Godlrey'  8S   N.   Y.   Cj6.  , 

ute  against  the  disposal  of  goods  in  the  defendant   had.  upon  the  eve   of  .1 

jd  of  creditors,  in  an   action  by  one  general  aenignment,  cancelled  upon  hi< 

a  had  supported  her;  but  this  decl-  books  an  old  account  against  his  brother. 

1    was  reversed   on   appeal,  without  who  wasinsolvent.  It  was  *f/rf  that  this 

'  opinion.     See  90  N.  V.  6^3.  claim  did  not  constitute  property,  wllh- 

lUpoMl  AR«r  AMlcnoMat — A  debtor  in  the  meaning  of  the  statute,  a'nd  th.it 

o    removes    and   concealu   property  the  defendant    could   not  be   arrested, 

rr  making  a  general  aseignment   for  Thecourtsay:  "To  constitute   such  a 

benefit  of  his  creditors,  may  be  ar-  disposition   of   property    three    things 

ted  in  an  action  by  a  creditor.     L'n-  must  concur  :  fir>.t.  the   thing  disponed 

meyer   v.  H utter,  26   Hun   (N.   Y.)  of  must  be  of  value,  out   of  which  the 

See    also    McBult  c.   Hirscb,  4  creditor  could   have   realized   all.  or  a 

b.  [N.  V.)  Pr.  441.  portion  of  his  claim  ;  -econd,  it  must  be 

Mmoral  WtUiOBt  Fratntnltnt  Intent,  transferredordispnsedofbv  the  debtor; 

rhe  defendant,  a  foreigner,  being  in-  and.  third,  this   must'  be   ilone  uilli  in- 

med  by  the  officer  levying  upon   hia  tent.to  defraud.     Does  a  debt,  payment 

iperty,' that  certain  articles  were  c»-  of  no  part  of  whii;h   can   be  enforced 

pt   from   execution,   removed    them  by   reason   of   the   in'olvencv    of   the 

reafter  openly  from  the  Slate.  Held,  debtor,  conhtltule   prupertv,  within  the 

t  such  removal,  being  open  and  with-  purvey  of  this  statute?     \Ve  tloubi  if. 

.  intent  to  defraud,  did  not  justify  an  (Shullz   t.  Hoagland,  S;    N.   Y.   if.^,) 

est.     Krauth  r.   Viol,   10   Abb.   (N.  Does  such  an  entry   In   the   books   of 

}  Pr.  IJ9.      See  also   Anonymous,  i  account  amount  to  a  transfer  or  dispo- 

y.  Code  Rep.  ji.  sition  of  the  debt  ?     We  think  not.     If 

,.  Prop«rVT  In  Anotliw  JnrUdtctlon.  made  without  consideration  it  does  not 

rhe  plaintiff.  In  New  York,  sold  cer-  amount  to   a   satisfaction  of  the   debt. 

n  goods  to  the  defendant  in  Alabama.  The   ashlgr.ee  could    sue   and   recover 

e  defendant   made  a  fraudulent  dis-  iudgmeni  for  it  as  if  such  entry  had  not 

ml  of  his  property  in   Alabama  with  been    made.      But,  however  this   mav 

rnt   to  defraud   his   creditors.     The  be,  if  the  debtor  believed  the  debt  to  be 

intiff  brought  suit  in  New  York  and  worthless,  it  could  hardly  be  said  that 

aincd  an  order  of  arrest,  and  it  was  he  cancelled  it  with  intent  todefraud  his 

d  that  the  defendant   was   liable   to  creditors." 

e*t  in  New  York,  although  the  prop-  S.  Watson  r.  McGuire,  33  How.  (N. 

^     fraudulently     disposed     of    was  Y,;  Pr,  87;  2  Daly  219. 
to  C.  of  L,— 15                          225 
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the  intent  to  deprive  the  plaintiff  of  the  benefit  of  it.'  If  the 
complaint  simply  demands  relief  by  a  judgment  for  damages  (or. 
the  conversion,  and  contains  no  demand  for  the  return  of  the 
specific  property,  an  order  of  arrest,  under  the  provisions  of  the 
statute  applicable  to  action   to   recover  possession  of  property, 

1.   Fitch   I'.    McMiihoii.    103    N,   Y.  FrkudDlantpnrctiue. — The  defendant 

690;  Barnett  v.   Selling.  70   N.Y.4QI;  mav  be  arroRttil  in  an   action  to  recover 

Jimanique  I'.  De  Luc.  I  Abb.  (N.  Y.)  ".  goods   left   widi   him   under   an  agree- 

N.  S.  419;  Watson  r.  McGuire,33  How.  ment  that  the  title  shall  not  pass  ir  tlie 

(N.   Y,)   Pr.   S7;  ;   Dniv  (N,  Y.)  Jiq;  defendant  has  sold  the  same.     Mvei 

Roberta   v.   Randel,  3   Sandl".   (N.  Y.)  Shupeck.  3   N.   Y.   St.  Rep.  jSiJ. 


nL^i 


711).  '  there  can  be  no  arrest  under  this  claure 

H&tnr*  of   Fnudnlaut   lotant—Thc  or  the  statute  where  the   defendant  hai 

New  York  Code  Civ.  Proc,.  4  549,subd.  fraudulent! v  purchased  the  goods,  if  he 

3,  provides   that   the  defendant  may  be  has  merely  sold  them  in  the  usual  course 

arrested  when  the  action  is  brought  "to  of    trnde.  the   removal   or  concealment 

recover  a  chattel,  where  it  in   alleged  in  with  the  necessarj-  fraudulent  intent  lie- 

the  complaint  that  the  chattel  or  a  part  ing  apparently  nbheni.     Pike  :'.  Ltntf 

thereof  has  been  concealed,  removed  or  Sandf.  (N.  Y.)  650. 
disposed  of  no  that   it   cannot  be  found         Kortgftf*  ol  Pananaltr. — If,  uponiic- 

or  taken,  or  to  deprive  the  ptaintllf  of  fault  in  a  mortgage  of  personal  prop- 

the  benefit  thereof,"     In  Barnett  I'-Seb  erti-.  and  absolute  title  being  vested  in 

IinK.70 N. ¥.492.495, Ihecourtsnv,  with  the  mortgagee  therebv,  the   mortgaged 

reterence  to  this  provision:  "To author-  p rope rtj' cannot  be   lound,  an  order  of 

ii!e  an  order  of  arrest,  there  must  be  a  arrest   mai-   issue   in  an  action  for  the 

I'oncealment,  removal  or  disposal  of  the  conversion.     Woodbridge  i'.  Nelson,  13 

property,  or  some  part  thereof,  with  in-  Hun  (N.  Y.)  390. 

tint  either  to  defeat  the  process  of  the  AccapUnca  Of  BUli  for  Vftlno.— In . 
court  or  (o  deprive  the  plaintiff  of  the  Person  v.  Civer,  29  How.  (N.  Y.)  Pr. 
benefit  thereof;  that  is,  of  the  property.  43J,  the  defendant  obtained  the  po^ses- 
An  intent  to  put  the  property  bevond  sion  of  certain  property  belonging  to 
tlie  reach  of  the  owner,  bv  selfing  it  to  plaintiff  under  an  agreement  to  return 
a  bona  pdf  purchaser  when  a  trann-  it  at  a  certain  tunc,  or  to  pay  a  specified 
action  would  avail  for  the  purpoKe.  or  sum  as  its  value.  After  the  expiration 
by  so  chan<:ing  its  form  that  it  coutd  of  the  stipulated  time,  the  defendant 
not  he  identified,  or  by  any  other  act,  paid  n  part  of  the  sum  and  gave  his  due 
will  authorize  the  order,  although  the  bills  for  the  balance.  Subsequently, 
fraudulent  actor  may  not  contemplate  plaintifi^  demanded  the  return  of  the 
nn  action  at  law  to  recover  the  specific  property  or  payment  of  the  bills.  On  de- 
property.  When,  as  is  alleged  and  ap-  fcndant's  failure  or  refusal  to  return  the 
pears  by  the  aflidavils  on  which  •  the  property  (it  having,  in  fact,  been  sold], 
order  was  made,  possession  of  property  or  to  pay  the  bills,  he  brought  a  suit- 
has  been  acquired  fraudulently,  and  and  it  was  heM  that  defendant  was 
under  clrcunis lances  justifying  a  rec-  liable  for  the  conversion  of  the  property 
lamation  of  it  l>y  the  owner,  and  the  and  might  be  held  to  bail. 
fraudulent  purchaser  has  sold  the  prop-  Action  Brought  Subtoattont  to  Oen- 
crty  with  intent  to  perfect  the  fraud  oral  ABslBnmant. — In  nn  action  to  re- 
nnii  put  the  property  beyond  the  reach  cover  the  possession  of  certain  goods, 
of  the  owner:  the  'intent  'to  deprive  it  appeared  that  pUintifls  had  been 
the  owner  of  the  benefit  thereof,'  con-  induced  by  the  false  and  wrongful  rep- 
teniplated  by  \\m  act  is  established,  and  resentations  of  the  defendant  to  sell 
the  case  is  not  only  directly  within  the  him  the  goods  in  question:  that  he. 
letter  of  the  statute,  hut  i>^  also  within  soon  after,  made  an  assignment  for  tlie 
its  spirit.  Any  other  interpretation  benefit  of  his  creditors;  and  that  llie 
would  deprive  the  last  words  of  all  sheriff  was  unable  to  find  the  goods, 
meaning,  as  thev  would  add  nothing  to  It  was  hrld  that,  as  defendant  knew 
the  other  provisions  ol'  the  statute."  the  goods  were  obtained  \>\  fraud,  and 
See,  also,  Lippman  1:  Shapiro,  50  N,  should  be  paid  for  or  returned,  whellier 
Y.  Super.  Ct.  3f>7;  Thompson  v.  he  disposed  of  them  before  the  assign- 
Strauss,  29  Hun  (N.  Y.)  aj6.  ment,  or  concealed  them  from  the  as- 

aas 
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)t  to  be  granted.'  It  would  appear  that  this  provision 
ippiication  to  actions  to  recover  realty,  or  which  are 
i  therewith* 

nls  and  Persons  Occupying  Fiduciary  Rciations.—h.  stat- 
i  authorizes  an  arrest  in  an  action  to  recover  money 
by  a  factor,  agent,  broker  or  other  person  in  a  fiduciary 
applies  to  all  contracts  not  based  on  credit,  but  on  con- 
Hence,  in  an  action  against  an  agent  to  recover  money 
by  him  for  plaintiff,  something  in  the  nature  of  a  viola- 
i  trust  or  some  wrong-doing  on  the  part  of  the  agent,_ 
.n  a  mere  failure  to  account,  must   be  shown*     Among 

ch  wsE  also  a  concealment  Ac«uU    for     Bal*  on  CommlMloii. — 

itTa,  it  was  in  furtherance  of  An  agent  or  factor  who  receives  goods 

.1  fraud,  and  tended  to  de-  for  sale   on  a  commission,   acta   in   a 

itiSk  of  the  benefit  of  their  fiduciary    capacity,   and    may    be   im- 

it  would   be   inferred   that  pHtioned  in  the  event  of  hU  failure  to 

efendant's  intent;  and  that  a  pay  over  the  net   proceeds   alter  Bale. 

would  be   presumed   if  the  Standard  Sugar  Refining  Co.  v.  Day- 

■  delivered   to   the  aBBignee,  ton,  70  N.  V.  486;    Kelly   v.   Scripture. 

issignmenl  was  made  in  such  9  Hun  <N.  Y.)  183;  Schudderi'.  Shields, 

the  assignee  could  not  deem  17  How.  <N.  Y.)   Pr.  410;    Ridder   t: 

/   to    oppose  a  reclamation  Whitlock   11    Itow.  (N.   Y.)    I*r.   30S; 

ippman  ;'.  Shapiro.  50  N.  Y.  Diiguid  V.  t^duurds.  50  Barb,  (N.   Y.) 

3&7.  iMS;   Barret  v.  Grade.  34  Barb,  (N.  V.) 

I  ArUinc  trom  Trknd  In  Pnr-  :o.    The  fuct  thai   the  sales  are  made 

aud  in  (he  purchase  of  goods  upon  a  drl  rrrdrrr   commission    doe» 

ra   further   inference   in  an  not  niter  his  liabllitv.     Wallace  i.  Cas- 

laim  and  delivery,  that  the  lie,    14    Hun    (N.   V.)    loT.;    Ostell    v. 

the  sherifl- to  find  the  same,  Broiigh.    J4     IJoiv.    (N.    V,)    Pr.    J74. 

insequence   of   a   fraudulent  And  it  hah  been  llrld  that  an  agent  for 

of  them   by  the  defendant  t.ale,  acting  under  agreement  by  which 

:e  of  his  original  fraud,  with  accounts  were  to  be  rendered,  and  the 

that    they   should    not    be  proceed^  to  be  paid   over  weekly,  was 

Lch  V.  McMahon,  103   N.  Y.  liable  to  arrest  in  an  action  for  the  pro- 
ceeds.    Turner  v.   Thompson.  1  Abb. 

our  V.  Van  Curen,  iS   How.  (N.  Y.)   Pr.  444.     But  if  a  custom  has 

r.  94;   Tracy  i'.  Veeder,  35  been  recognized  by  both  parties  which 

v.]  Pr.  209;  50  Barb.  70.  authorizes  the  agent  to  mingle  his  priu- 

1    ParobrnM. —  Although   the  cipal's  funds  with   his  own,  accounting 

slates   incidentally  that  the  at  stated  periods,   no  fiduciary   comes 

las   been    concealed,   if   the  into  existence,  and  the  agent  cannot  be 

in  which  the  claim  is  made  arrested   at  the  suit  of  the   principal. 

"  is  fr.iud  In  the  purchase,  an  Donovan  r.  Cornell.  J   How.  (N.  V.) 

■)   be   deemed   to  have   been  Pr.  N.  S.  515;    13   Daly  (N,  Y.)   339. 

Ihc  ground  of  a   fraudulent  See  Angus  v.  Dunscomlie,  8   How.  (N. 

and   not    on   the   ground   of  Y.]   Pr.  14;   Robbins   v.   Falconer,   43 

concealment.      Tracy     v.  N.  Y.  Super.  Ct,  (J.  &  S.>  ^<i. 

How.  (N.  Y.)   Pr.  309;   s"*  Oon«J»n»».  —  In     German     Bank    i>. 
Edwards   53   N.  Y.  541.   certain  time 

iriswold  r.  Sweet.  49    How,  drains  drawn   on   defendant   were   dis- 

'.   [71;   Brush   V.   Mullen,  11  counted  by  plalntilT.  who  received  with 

if,)  Pr.  141.  each,  as  securitv,  a  carrier's  receipt  for 

her  I'.  Mever.  t   N.  Y.  Code  goods  consigned  by  the  drawer  to  tlie 

See  also  Sioll  r.  King,  8  How.  defendants.    Each  receipt  was  endorsed 

'.  ^98,  and  delivered   to  defendants,  upon   ac- 

:ur  T'.  Goodrich.  44   Hun  (N.  ceplance   of   the   accompanying  draft, 

■aeffe   i',   Currie.   t,i    N.   Y.  and  signature  of   un   agreement  that, 

554:   Stoll   II.  King,  8  How.  upon   sale  of   ilie   goods,  the  proceeds 

r,  jgS.  would  be  applied  in  llie  first  ina" 


Statatorr 
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those  who  have  been  held  to  receive  money  in  a  fiduciary  capa- 
city are  assignees  for  the  benefit  of  creditors,  who  fail  to  divide 
moneys  received  among  their  assignors'  creditors,*  auctioneers.' 
directors  and  officers  of  a  corporation,^  note-brokers  entrusted 
with  acceptances  to  drafts  for  the  purpose  of  being  discounted :'' 
stock-brokers  entrusted  with  or  receiving  money  for  a  specific 
purpose;*  a  person  entrusted  with  money  to  be  deposited  in 
bank,  and  held  for  the  bailor's  benefit,'  or  for  the  purpose  of 
being  paid  over  directly  to  a  third  person;'  but  a  banker  re- 
ceiving money  in  the  usual  course  of  business  does  not  assume  a 
fiduciary  relation  towards  his  depositor  or  customer ;  *  nor  does  a 


the  payment  of  Ihe  drafl.     Held,  that  on  the  ground  of  the  fraudulent  niisap' 

defendants  did  not   receive  the  money  plication  and  enibezzlemcnl.    Crook  :'■ 

in    an^  fiduciary  capacity,   but   had  a  Jewett,  ii  How.  (N.  Y.)   Pr.    19.      See 

joint  interest   in   the  properly  and    Its  also  Pierson  f.  Freeman.  77  N.Y.  (89; 

proceeds,   and.   therefore,  an   order  of  Northern  R.  R.  Co.  of  (■" ranee  v.  Car- 

arreal  was  improperly  granted.  pentier,  a  Abb.  (N.  Y.)  Pr.  47. 

Agmt  for  CoUntloik.— An  agent  who  4.  Wolfe  v.  Brouwer,  j  Robt.(N'.  Y.) 

is  employed  to  collect  moneys  for  his  601. 
principal  Is  liable  to  arrest  if  he 
priates    such    moneys  to  hii 


appro- 


Sloll  V.  King,8  HoW.  (N.  Y.)  Pr.  398. 
And  similarly,  an  agent  to  receive 
goods,  deliver  them  to  his  principal's 
customers,  and  collect  the  purchase 
price,  acts  in  a  fiduciary  capacity,  and 
may  be  arrested.  Frost  v.  McCarger, 
14  1-Iow.  (N.  V.)  Pr.  131.  See  also 
Hall  T.  McMahon,  10  Abb.  (N.  Y-)  Pr. 
3'9- 


S,  A  itookbrokar  who  receives  money 
from  a  clieni  for  the  purpose  of  pur- 
chasing specified  block,  receives  it  in  a 
fiduciarv  capacitv.  Dubois  v.  Thomp- 
son, 25'  How.  I'N.  Y.)  Pr.  417.  See 
also  Mann  v.  Sands,  i  N.  Y.  City  Ct. 
2$.  But  money  received  for  the  pur- 
pose o(  securing  himself  against  lo»s 
upon  his  client's  transactions,  is  not  re- 

Mann 


Asent  for  PnrcbftM. — An  agent  en-  ney  v.  Martin,  6  Robt.  (S'.  Y.)  50J. 
trusted  with  money  for  the  purchase  of  But  see  Clark  v.  Pinckney,  50  Barb,  (N. 
specified  goods,  with  the  condition  that     Y.)  226. 


mployed  for  any  other 
purpose,  acts  in  n  fiduciary  capacity, 
and  may  be  held  to  bail  if  he  misapplies 
the  money.  Noble  v.  Prescoll,  4  E.  D. 
Smith  (N.  Y.)  139;  Obregon  v.  DeMier, 
SJ  How.  (N.  Y.)  Pr.  3s6. 

1.  Roberts  v.  Prosser,  53  N.  Y.  260, 
S.  )Iolbrook  II.  Homer,' 6  How.  (N. 
Y.)  Pr,  86.  But  in  Sutton  r.  DeCamp. 
4  Abb.  (N.  Y.)  Pr.  (N.  S.)  483.  it 
would  seem  to  have  been  keld  that  auc- 
tioneers  receiving  goods   on   consign- 

t,  and  guarantying  payment  of  the     fro'm  his  c 


price,  did  not  receive  ihe  proceeds 
fiduciary  capacity,  and  was  not  liable 
to  arrest;  but  it  is  lo  be  noticed  that 
the  action  was  brought  upon  the  guar- 
anty, and  not  for  moneys  actually  re- 
ceived. See  also  Morange  v.  Wal- 
dron,  6  Hun  (N.  Y.)  «.). 

3.  DlreeMr*  uid  offlOMs  of  a  corpora- 
tion may  be  arrested  In  an  action  by  a 
stockholder  for  dam.iges  su-,latned  from 
the  fraudulent  and  illegal  acts  of  Ihe 
defendants  in  selling  corporate  property , 


6.  Bullen  v.  Murphy,  8  N.  Y.  Cii.-. 
Pro.  Rep.  8. 

7.  Burhaus  v.  Casey,4  Sandf.  (N.Y.) 
707. 

B.  As  to  deposits,  see  Buchanan  Farm 
Oil  Co.  V.  Woodman,  1  Hun  (N.  Y.) 
619;  and  collections,  see  Bussing  v, 
Thonipson,  i;  How.  (N.  Y.)  Pr.  971  6 
Duer  696. 

Knowladgs  of  Insolvanej. — But  ii'  a 
banker,  in  the  knowledge  that  he  is 
hopelessly  insolvent,  receives  money 
'"im  his  customers  he  is  guilty  of  fraud 
incurring  Ihe  obligation,  and  may  be 
arrested  on  that  ground,  although  he 
may  not  have  had  any  special  intent  to 
delraud  the  plaintiff.  Anonymous,  <<; 
N.  Y.59S:  Roebling  i-.  Duncan,  Hun 
(N.  Y:)  soj. 

Bemlttuica  tor  Spacifle  Pnrpon.— 
If,  however,  a  banker  receives  funds  for 
a  specific  pvirpose.  he  stands  in  the 
same  position  as  any  other  agent  who 
receiscs  property  or  money  in  a  similar 
manner.     Thus,  a  banker  received  a  re- 
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tvho  has  received  partnership  money  or  property,  and  has 
)  account  (or  it  to  his  fd low-part ner.>  To  justify  the 
is  not  necessary,  under  the  statute,  that  the  fiduciary 
ave  fraudulently  misapplied  or  embezzled  the  sum  sued 
id  the  fact  that  the  plaintiff  has  accepted  security  (or 
land  will  not  operate  as  a  waiver  of  his  right  to  issue 
n.'  The  defendant  is  subject  to  arrest,  although  the 
k'as  received  by  him  in  another  State,*  and,  also,  it  would 
although   the   money  has   been   received   in    a   foreign 

£  case  of  public  officers,  and  of  persons  professionally 
d,  there  is  also  usually  involved  a  fiduciary  relation  ;  but, 
landing  that  fact,  the  right  to  imprison  is  usually  con- 
express  terms  by  a  provision  applicable  to  such  persons.* 
I  attorney  who,  by  virtue  of  his  professional  employment, 
money  on  behalf  of  a  client,  and  fails  or  refuses  to  pay 
same,  may  be  imprisoned,'  and  to  subject  him  to  liability 
sonment  it  is  not  necessary  that  he  should  have  acted  in 

rom  a  correspondent  wilh  In-  (N.  Y.)  707;  s.  c.  19  Abb.  (N.  Y.)  Pr. 

to    Bend    a  draft   to  a  third  9;.     An    attornev    a|{amBt    whom  at- 

tie  amount,  and  acknowledged  tnmfsH  is  broug\it   to  recover  money 

)ject  to  Buch  in  struct  ions.    It  collected  for  his  client,  is   liable  to  ini- 

nat  he  received  the  monev  in  prisonment  for  "misconduct   in  a   pro- 

capacity,  and   might   be   ar-  fesitional    employment."   notwithstand - 

>hnHon  f.  Whitman,  10  Abb.  ing  the  facl  that  the  monev  was  received 

'"    "  "        ■      —  •  Yt\   him   independenllv  of  any  judicial 

proceeding.     Stage?'.  Stevens.  1  Denio 

■   I',   iiavwara.     i     i.,ai.     145;  (N.  Y.)  2(r;. 
Small.  54   Barb,  (N.  Y.) '3/3.        Fmalcii  Attornar-— An  attornev    re- 

.   for    Cenunlaatena. — In    Re-  Biding  and  practising  in  another  Stale 

Mexico  V.   De   Arangoiz,  5  hat  been  krld  bv  the  New  York  court 

r.}634.  thedefendant  claimed  to  be  subject  to  arrest  in    New   York, 

was    entitled    to    retain    the  for  a  failure  to   pay   over   money   col- 

Fdforas  commissions  puvable  lected  bv   him   on   behalf  of  ■  client. 

his  serviceB.  '  Yates  t'.  Blodgett,  8  How,  (N.  Y-)   Pr. 

igill  I.  Mather,  13   Abb.   (N.  278. 

S.  Fnmdnlaiit   Convanloii. — In     Cotton 

ce   V.   Kirby,    1    Civ.   Proc.  r.  Sharpslcin,  14  WIb.  j.'6.  it  was  it-Id 

Brown   V.    Ashbough.    40  that  an  attorney  who  recovered  a  judg- 

Y.)   Pr.  116;  Frost  V.   Me-  ment  for  his  client  and  bid  off  the  land 

4  flow.  (N.  Y.)  Pr.  Ill;  of  the  debtor  al  a  nale  upon  execution 
llodgett,  S  How.   (N.  Y.)  Pr.  in    satisfaction  of   the  judgment,   and 

took  the  certificate  of  sale  in  his  own 
lame.  and  afterwards  sold  it  and  con- 
erted  the  proceeds  to  his  own  use,  was 
liable  lo  arrest  for  the  conversion  of 
1  public  officers  see  People  r.    the  certificate. 

How.  (N,  Y.)  Pr.  1::  Peel  v.  Amout  Hntt  b*  Oertfttn.— But  an 
How.  (N.  V.)  Pr.  481;;  B.  c,  attornev  cannot  be  arrested  for  failure 
N.  Y.)  ioo;  7  Abb.  (S.  Y.)  to  tumovermonev  received,  unless  the 
Republic   of    Mexico   v.    De     affidavits  or  pleadings  show  the  amount 

5  Duer  (N.  Y.)  6J4.  received  bv  him.  Crottyf.  Kimball,  21 
\  V.  Stevens,  I  Denio  (N,  Y.)     N.  Y.  We'eklv  Dig.  433. 

s  V.  Blodgett.  8  How.  (N.  1.  In  Schadle  r.  Cubc.  16  How.  (N. 
8;  Gross  i'.  Graves,  1    Robt.     Y.)  Pr.  413,  a  client  paid  over  monev  to 
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6,  Injuries  to  Ptrson  and  Cliaracter. — It  has  been  held  that  the 
seduction  of  a  daughter  being  an  infringement  of  the  father's 
relative  rights  of  person,  is  an  "injury  to  his  person,"*  within 
the  meaning  of  the  statute  providing  (or  arrests  in  actions  there- 
for* Similarly  it  has  been  held  that  criminal  conversation  is  an 
injury  to  the  person  of  the  plaintiff,  and  furnishes  sufficient 
ground  for  the  defendant's  arrest ; '  but  such  a  statute  will  not 
authorize  the  imprisonment  of  the  defendant  in  an  action  for 
divorce  by  the  wife  on  the  ground  of  the  defendant's  adultery,* 
although  where  a  limited  divorce  is  asked  on  the  ground  of  cruel 
and  inhuman  treatment,  the  person  of  the  defendant  may  be  im- 
prisoned.' Such  a  statutory  provision  will  justify  the  issuance  of 
an  Older  of  arrest  in  an  action  of  libel,®  even  though  the  plaintiff 
be  a  corporation;'  in  an  action  -for  malicious  prosecution;*  or  in  an 
action  for  assault  and  battery.*  It  is  not  essential  that  personal 
injuries  should  be  intentionally  indicted  ;  if  the  plaintilT  has  been 
injured  by  the  defendant's  negligence,  it  is  a  sufficient  ground  for 

his  attornev  for  a  specific  purpoBe.     Be-  3.  Strausi'.  Schwarzwaelden.4Bosw. 

tore  the  moner  waii  applied  to  thai  pur-  (N.  Y.)  617;  Delameter   r.    Russell,  4 

pose,  the   clieiit   demanded   its   return,  How.  (N.  Y.)  Pr.  2!3. 

and  the  altornev  refused  to   repay  on  4.   Mclnloeh  11.  Mclntqsh,   12   Hovr. 

the  ground  that'  the   monev   ought  \>y  (N.  Y.)  Pr.  189. 

■   ■     -    ■     applied  to  fulfil   obligBtions  6.  Mcintosh  v.  Mcintosh,   11   How. 


which  he  alleged   plaintitf  liad   under-     (N.  Y.)  Pr.  2S9:  Gardiner  v.  Gardini 

taken.     II  was  keld  that  the  allornev     3   ."-'      '"     "  •  *■'   -^   -■   ■— 

might   be  arrested,  although   he   tiiiglit    Jan 


leted  in  bad  faith.  A  wife's  action  for  enticing  awav  her 

1.  Ptrtonal  Injnrr  Da&nad. — "A  'per-  husband  is  an  action  for  a  personal  in- 

sonal   injury'    includes   libel,   slander,  jury,  within  Ihe  meaning  of  Ihestalute. 

criminal   conversation,   reduction    and  Breiman  v.  Paasch,   7  Abb.  (N.  V.|  N. 

malicious  prosecution  ;  also,  an  assault  C.  J49. 

and    batterv,    false    imprisonment,    or  6,  Hiakelee  f.  Buchanan,  44  How. (N. 

other  actionable  injury   tolhe   person  Y.)    Pr.  97;    Britton   v.   Richards,   ij 

either  of  the  plaintiff'  or  of  anoiher."  How.  (N.  Y.)  Pr.,  N.  S.  n8. 

New  York  Code  Civ.  Proc..  4  3343.  7.  Knickerbocker    \Me    Ins.    Co.  v. 

a.  Hooverv.  Palmer,  80  N.  Car.  31^;  Ecclesine.  6  Abb.  (N.  Y.)  Pr.,  N.  S.y; 

Taylor^'.  North,  3N.  Y.  Code  Rep.  9;  11  Abb.  (N.  Y.)  Pr.,  N.  8.383;  4J  How. 

Stelnbei^  v.  Lasker,  tfi  How.  (N.   V.)  (N.  Y.)  Pr.  101. 

Pr.    431.       Bui  see,   to    the   contrary,  B.  Dcmpsey  -v.   Lepp,   51   How.   (N. 

Wagner  f.  Lathers,  16  Wis.  436.         '  Y.)  Pr.  11. 

Sadtietion     m     lUllcloiu     Aot—In  S.  Davis  v.  Scott,   ij  Abb.   (N.  V.) 

Whiting  V.   Dow.  43    Vt.   j6;.   it   was  Pr.  127. 

kfld  that   the   seduction  of  the  plain-  But  in  actions  in  assault  and  balterv. 

tiff's  daughter  was  a  wilful    and  niali-  libel  or  slander,  as   a   matter  of  prac- 

cious   act.  within  the  meaning    of  the  tice.  an  order  of  arrest  ought  not  to  he 

statute    authorizing  execution  against  graiited,  except   in   cases   in  which  tin: 

the  person  upon  judgments  obtained  in  defendant  is  a  non-resident,   or   has  no 

actions  for  such  acts.     But  in  People  7'.  filed   residence,  or  where   the   batterv 

Greer,   43   III.   213,   it   was   keld    that  has  to  be  extremely  yiol en t   and  cruel 

malice  is  not  of  the  gist  of  seduction,  in  its  nature.     Davis  r.  Scott,  15  Abti, 

within   the   meaning   of  an   Insolvent  (N.  Y.)  Pr.  137. 

Debtors    act.  which    provides   for  the  Ihllda  ii  of  Ul*  dtt  of  an   action  of 

discharge  of  debtors  on  the   surrender  assault  and  battery,  within  themeaoins 

of  property,  except  in  cases  in  which  of  the  Illinois   Insolvent   Debtors  net. 

malice  is  liie  gi<>t  of  the  action  in  which  which   provides  for  the    dUchiirgi'   of 

the  judgment  was  recovered.   ,  debtors  where  maliii-  i.;  noi  ihe  gi-i  "■' 
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nment.'  But  the  defendant  in  an  action  to  recover 
3  for  injuries  to  a  decedent  causing  his  death,  cannot  be 
:,  at  all  events  where  the  statute  gives  the  right  of  action 
cuniary  injury  resulting  from  such  death,  to  the  relatives 
eceased."* 

'iiries  to  Proper ty.~\Jx\dcr  a  statute  which  authorizes  im- 
lent  or  arrest  in  actions  to  recover  for  injuries  to  property, 
it  to  arrest  exists,  not  only  in  the  case  of  wilful  torts,'  but 

torts  arising  from  simple  negligence,''  and  although  the 
s  strictly  to  be  regarded  as  an  action  founded  in  tort,  the 

arrest  may  exist,  notwithstanding  the  fact  that  a  contract 
n  alleged  by  way  of  inducement.* 


1.  Re  Murphv,  109  III.  \l. 
;rman  t.  Ropes,  t,i  N.  V. 
t.  (J.&S.):.t6. 

Lccnt  KUllns.— In  an  action 
rsonal    re prrsenta lives  for  in- 

the  dc^cudeiit  t:au9in;{  hi^ 
•  defciidant  ix  nol  liable  to  ar- 

a  statute  authorizing  arrests  in 
bran  injurv  to  perMiiior  char- 
ibbsr.  Larrabee,  13  Win.  495. 
t  sav  :  "What  is  the  real  basi> 
[ion?  In  ihe  lan);uage  of  the 
y  which  the  action  is  xiven.  il 
cuniary  injurv  resulting  from 
h  to  the  relatives  o(  the  dc- 
nd  it  is  for  such  pecuniary  or 
ilial  injury,  and  not  for  the  in- 
:  person  of  the  deceased, though 
ite  cause,  that  the  action  is 
See  also  Rvall  i'.  Kennedy, 
Super.  Ct.  (j:  A:.  S.)  ^31.  But 
»  V.  Jeroioinan.  1  N.  Y.  Civ. 
|i.  196.  it  wan  held  that  the 
onal   injury,  as  defined  in  sec- 

of  the  N.  Y.  Civ.  Proc..  in- 
:laim  for  damages  for  ne^li- 
jfing  the  death  of  a  deced- 
hat  execution  aji^inM  Ihe  per- 
t  issue  on  a  judgment  obtained 


■.  Niv 


r,  43   Barb.  {N. 


ftUon  to  Injur*  plaintiff '■ 
—  In  Old  Dominion  Steam- 
V.  MeKenna,  18  Abb.  (N.  Y.) 
\  30  Fed.  Rep.  48.  it  was  kcid 
tion  against  certain  defendants 
r  dtniaees  for  a  conibinalion 
plaintin's  businei-s.  and  to  in- 
ith  the  use  of  his  property  by 
his  workmen  to  strike,  and  by 
and  enforcing  a  boycott,  was 
for  an  "injury  to  property," 
derof  arrest  might  be  i>sued 

Lo«t  ftt  Ounias. —  An  ai 


recover  money  lost  by  Ihe  plaintitT  at 
gaining;  is  not  an  action  for  an  "injurv 
to  property  including  the  wrongful  tak- 
ing and  detention,  or  conversion  of 
personal  property."  and  does  not  au- 
thorize the  defendant'^  arrest.  Tomp- 
kins  :■.   Smllh,   (>i    How.   (N,  V.)   Pr. 

■kllelotii  trnpiiH  is  such  an  injury 
as  aulliorizes  an  urrcr-t.  Goldsmith  v. 
Jones.  .13  How.  (N.  Y.)  Vi.^ic,;  Welch 
:■.  Winlerburn,  14  linn  (N.  Y.)  51S. 
But  an  action  of  trespass.  qHarrfUiuau'n 
frfjfit,  is  local  In  Its  character,  and  a  1 
order  of  arrci>t|[rnnled  Ibrsuch  a  trespass 
upon  lands  situated  in  another  Statj 
must  lie  vacated,  as  Ihe  action  can  only 
be  maintained  in  the  State  in  which  the 
land  is  situated.  American  Union  Tel. 
Co.  V.  Middlclon,  80  N.  Y.  408. 

Obitmetton  of  Water  Ooiitm.— An  ac- 
action  for  damages  for  obstructing  a 
water  course  does  not  authorize  an  ar- 
rest under  a  provision  which  has  refer- 
ence to  actions  for  injuring;,  wrongfully 
taking,  or  detaining  propertv.  Gris- 
wold   f.   Sweet,  49  How.  (N'.  Y.)  l>r. 

4.  H«BUguie*  of  B«ll«e. — In  Keeler 
V.  Clark,  16  Abb.  {N.  Y.)  Pr.  11:4. 
the  defendant,  while  using  plaintiff's 
oxen,  negligently  broke  the  \cg  of  one 
of  them,  and  il'was  Held  thai  he  was 
liable  to  arrest  in  an  action  10  recover 
damages  therefor. 

e.  Keeler  I'.  Clark,  18  Abb,  (N.  Y.) 
Pr.  154.  .See.  also.  Person  r.  Civer.  jg 
How.  (N,  Y.)Pr.432. 

In  Cotton  1'.  Adirondack  Co..  11 
Abb.  (N.  Y.)  N.  Cas.  37;,  reversing 
30  Hun  IN,  Y,)  1.^  it  was  *././  that 
an  action  against  a  common  carrier  for 
non-delivery  of  goods,  in  the  form  of  an 
action  on  the  contracted  carriage,  was 
;tion   for  injurv  t 
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8.  Unsuccessful  Plaintiffs. — In  cases  in  which  the  plaintiff 
brings  a  suit  upon  a  ground  of  action,  which  would  justify  the 
defendant's  arrest,  the  New  York  courts  have,  as  a  rule,  issued 
execution  against  the  persons  of  unsuccessful  plaintiffs  upon 
judgments  against  them  for  the  costs  therein.' 

9.  Joinder  of  Causes  of  Action. — It  is  a  general  rule  that  where 
the  demand  for  judgment  is  founded  upon  two  or  more  causes  of 
action,  upon  part  of  which  the  defendant  might  be  arrested,  whilst 
upon  the  others  he  would  be  entitled  to  the  benefit  of  the  statu- 
tory  or  constitutional  immunity,  there  can  be  no  arrest,  as  tht 
plaintiff,  by  joining  the  different  causes,  is  deemed  to  have  waived 
his  right  to  enforce  his  debt  against  the  defendant's  person.* 

would  not,  upon  that  ground,  authorize  142;  35  How.  (N.  Y.)  Pr.   428;   Fulkr- 

the  Ukuance  or  an  enecution  against  the  ton  r.FiUgerald.  :S  Barb.  (N,  Y.)  44' 

perron.  Claim  and  Dallvery. — In  an  action  lo 

1,  Miller   i'.  Scherder,   2   N.  Y.  162;  recover    the    posMhsion    of     personal 

Hovev  f.  Starr,  42  Barb.   (N.  V.)   431;;  property  and  damages  forits  detention, 

Mern'tt  v.  Carpenter,  30  Barb.  (N.  Y.)  the  derendant,  although  he  succeeds  in  . 

f>:;  Parker  r.  Spear,  61    How.  (N.  Y.)  the   action,  cannot  issue  an   execution 

Pr.  3a(;  parce  v.  Halbert,  1    How.  (N.  againol  the  plaintiff's  person,  except  the 

Y.)  Pr.  231;;    Ph il brook  T.  Kellogg,   11  plaintiff,     during   n    pendencj'   of   the 

Hun     (N.    Y.)    23S;   Kloppenberg    v.  proceedings,  obtained  an   order  of  ar- 

N'eefuK.  4  Snndf.  (N.  Y.)  655,  rest   against   (he  defendant.     Purchase 

Action  Afalnat  flberiff  for  pMalty.—  f.  Hellows,  19  Abb.   (N.   Y.)    Pr.  yA; 

The  plaintiff    in   an  action    against   a  13  How,  (N.  Y,)  Pr.  421 ;  14  Abb.   (N. 

fberiff  for   a  penalty  for   the  irregular  Y.)  Pr.  3i;7. 

*ale   of  real   estate,  the   declaration  in  1.  American  Union  Telegraph  Co.  r. 

which  also  contains  counts   for  goods,  Middleton,   80   N.    Y.   40S;    Bowenr. 

wares,   and    merchandise,   and   money  True.  s3  N,  Y.  640;  Miller  t'.  Scherder, 

counts,  is  subject  lo  imprisonmenl  on  a  3  N.  Y.  261;  Elv  v.   Stiegler,  9  Abb. 

™.  na.  on  a  judgment  for  the  defendant  (N.  Y.)  Pr.  N,  S.  449;  How  v.  Frear. 

for  costs.     Parce   i>.   Halbert,   1    How.  13  Abb.  (N.  Y.)  Pr.  141;  11    How.  Pr. 

(N'.  Y,)  Pr.  135.  343;  Molenaer  v.  Koemer,  13  Abb.  (X. 

ItiaAtit  at  CatiBM. — Notwithstanding  V.}  Pr.    241  n;    Lambert   v.  Snow.  0 

the  rule  that  the  defendant  in  an  action  Abb,   (N.  Y,)   Pr.   qi;i   Hilt,  soi;  17 

cannot  be  arrested  where   the  plaintiff'  How.  Pr.  517;  McGovem  i.  Payn,  3; 

has  joined  causes  on  part   of  which   an  Barb.  (N.  Y.)  83;  Mason  v.   Lambert, 

arrest   might   issue,  whilst   on    the  re-  }   Daly  (N,  Y.)   150;   Tofifevf.   Will- 

mainder    the    defendant   wae    exempt  lams,  3    Hun   (N.  Y.)  217;  Goodale  i'- 

from    arrest,     the    defendant    in    such  Finn,   s   Hun    {N.  Y.)   151;  4  T.  &  C. 

an  action    may   obtain     an    execution  43J;    drown   i'.    AEhbough,  40    How. 

against    the   person  of  the  unauccess-  (N.  Y.)   Pr.   226;  Sherwood  v.  Pierce, 

ftil    plaintiff   upon^  the    judgment   for  50   N.    Y.   Sup.     CC.   378,       See    also 

covis.     Miller  v.  Scherder,  2  N.  Y.  262.  Suydam   t.   Smith,  7  Hill  (N.  Y.)  iS;; 

Wtrrlwl  W«iiuui.— A  married  woman  Brown  v.  Treat,  i  Hill  (N.  Y.)  225. 

cannot  be   imprisoned   on  a  judgment  Btuulng  Aeeonnt. — Where  there  hai 

against    her    for    costs    in    an    action  been   a   running   account   ()etween   the 

brought    by  her   for    the    conversion  of  parties,  fraud    in   contracting  Only  part 

B;rsanal  property.     Hovey  -v.  Starr,  32  of   the    defendant's    obligation    there- 

arb.  (N.  Y.)  435,     Nor   in   an   action  under  furnishes  no  ground  for  an  arrcsl 

brought  by  her  tor   slander.     Malov  t.  in   an   action   upon   the    balance   due. 

Dagnal.  i  T.  &  C.  (N,  Y.)  Addenda  10,  Toffey  v.  Williams,  j  T.  &  C.  (N.  V.) 

BJsctHMiit. — An  unsuccessful  plaint-  294, 

iff,  in  an  action   to  recover   real   estate  Loan   uid   Frattdnlant  PurehmM.— If 

and  damages   for  withholding   posses-  the  plaintiff's  claim  is  founded  upon  thr 

sion.  js  not  subject  to  imprisonment  on  saleofa  drug  store   lo  defendant  and 

an  e\ecution  against  the  person  for  costs,  also  upon  a  loan,  there  can  be  no  arrc-t 

Mcrritt  r.  Carpenter.   3  Keys   (N.  Y.)  if  the   affidavit   merely   avci    fraud  in 
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Iffect  of  Judgmcni. — If  a  creditor  obtains  a  judgment 
his  debtor,  the  cause  of  action  is,  according  to  the  de* 
of  the  New  York  courts,  merged  in  such  judgment,  and 
:tion  to  enforce  the  same,  the  plaintiff  is  not  entitled  to 
;r  of  arrest;'  at  all  events  where,  upon  the  face  of  the 
Igment,  the  recovery  has  been  had  upon  a  cause  of  action 
:h  no  arrest  could  be  made.*  If,  however,  the  judgment 
n  recovered  in  a  foreign  jurisdiction,  a  distinction  seems 
e  been  made,  and  an  order  of  arrest  may,  in  such  case,  be 
vhere  the  original  cause  of  action  was  such  as  to  authorize 

>riTilege  from  Arrert. — T.  Members  of  Parliament,  Congress 
\te  Legislatures. — Arising  out  of  their  duty  to  the  State, 
e  necessity  of  their  presence  in  the  legislative  body. 
rs  of  parliament,*  members  of  congress,'  and  members  of 
ious  State  legislatures*  are  privileged  from  arrest  during 
sion  of  the  respective  bodies  to  which  they  belong,  and  it 
n  held  that  the  privilege  from  arrest  secured  to  members 
;ress  by  the  federal  constitution  extends  as  well  to  dele- 
om  the  territories  as  to  senators  and  representatives.'  In 
d  the  privilege  of  members  of  parliament  exists  not  only 
the  session,  but  also  for  forty  days  before  and  forty  days 

lo  the   purthacc   of  the   drug  State,  for  tlie  same  caiiie  of  action  or 

locxlale  V.  Finn.  4  T,  U  C.  (N.  where  th*  action  \s  foimded  upon  fraud 

or  deceit  for  the  price  or  value  of  the 

for     InUTMt. — A     complain)  properlv   obtained    Iherehv.   doe*    not 

eki  to  recover  money  collected  affect  tlie  right  of  llie  plaintiff  to  arreiit 

lefenilant  at  countv   treasurer,  the  defendant." 

rent.  doe«  not  slate'  Iwo  cauMs  4.  Goudy  i\  Dunconil>e,  5  D.  &   L. 

upon  one  of  which,  the  claim  309;  i  Ex.  430;  17  L.  J,.  Ex,  76, 

est.  the  defendant   cannot   he  6.   Lewis    r.     klmendorf.    1    Johns. 

People   r.   Clark,   45    How.  (N.  Y.)  Can.   jjj;  lloppin  i-.  Jenckc-, 
8  R.  I.4^j:  Cnited  SUtes  v.  Cooper.  4 
V.  S.  (4  Dall.)  341;  hk.   i.  L.  ed.  859; 
None*  V.  Ed«all,  l  Wall.  Ir.  C,  C.  181. 
a.    Kins   V.   Colt.    4    Dav    (Conn.) 

d   T-.  Blind.   8   Abb.   N.   Ca..  133;  Colvin  v.  Morgan,    1  'Johns.   (N. 

>I.  Y.  139.  Y.)   Can,   4:fi;     Corev    v.    Russell.    4 

ter  V.  Drake,  8j  N   Y.  joi;  ^l  Wend.  (N    Y.)  104;  tiibbes  r.  Milcli- 

.  Y.)  ihy.   Arfhurlon  v-   Dal-  ell.  i  Bav  (S.  Car.)  467. 

low.  (X.Y.)   Pr.  ^11;   Warner  T.  Doty  r.  Strong.  1  Pinn.  (Wis.)  8;. 

Lum.    I    E.    n.  Smith  (N.  Y.)  Mtmktrc  of  ft  atAU  conTaatloa  are 

M.   Y.  Code   Rep.    N.  S,   ;So.  privileged  from  arrest   during  the  sit- 

Suydom   V.   Barber.  18  S.   Y.  ling  of  the  convention,  and  for  a  rea- 

llorv   I'.    Leach.    14   Abb.  (N.  sonable  period  before  and  after  the  ses- 

(49;  n.  *.  c.  13  Ilow.   (N.   Y.)  dion.     Bolton   v.   Martin,    i    U.   S.   (I 

GcKjdrich  7.  Dunbar,  17  Barb.  Dall.)  sgfi. 

5j6;  Beslev  v.   ['aimer,   i    Hill  Kztaat  Of  PrlTlUo.— The  immunity 

482,  from  arrest  which  eil-le  in  favor  of  a 

BIT    Piwlaioii. — To    reconcile  member  of  a  legislative  assembly  not 

licting   decisions   in   the   New  only  eiemplti  their  personn  from  actual 

■urtii.   a  special   proviHion  was  arre>t.  but  .ilso  exempts  them  from  suit 

jy  the  N.  Y.  Code  Civ.  Proc.,  on  any  civil  process   which  may  Inter- 

hich  declared:  "The  recovery  of  fere  w'lth  their  public   duties  during  the 

lent   in    a     court   not    of  thU  continuance  of  their  privilege,     Ander- 
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after  each  meeting  of  parliament ; '  but  in  America  the  privilege 
exists  only  during  the  session  of  the  congress,  and  for  a  reason- 
able time  for  going  and  returning.* 

2.  Queen's  Household  atid  Servants. — In  England,  members  of 
the  queen's  household  and  servants  in  attendance  upon  her  are, 
by  virtue  of  their  office,  privileged  from  arrest.' 

3.  Voters. — On  the  day  of  an  election,  voters  are  privileged 
from  arrest,  but  only  whilst  voting  and  going  to  or  returning 
from  the  polls:*  and  in  the  town  or  ward  in  which  he  resides,  or 
has  a  right  to  vote.* 

4.  Soldiers,  Sailors  and  Poliec. — From  the  nature  of  their  em- 
ployment, soldiers,  the  sailors  of  the  United  States  navy,  and 
policemen  are  necessarily  protected  from  imprisonment  upon 
civil  process  while  in  the  discharge  of  their  duties.® 

5.  Foreign  Ambassadors  and  Consuls.— The  ambassadors  and 
ministers  of  foreign  countries  residing  in  the  United  States,  or 
passing  through  in  the  ordinary  mode  of  travelling  are  also  privi- 
leged.'    Similarly,   the   consuls   of    a    foreign    government   are 

(on   V.   Round  tree.  I    Finn.  (Wis.)"^'  ■    B.  &  C.   139;  Hatton  i'.  Hopkins.  1 

1.  Goudj  V.  Duncombe.  j  D.  &  L.  Maul.  &  Set.  371  j     chaplains  in  ordi- 

209;  1  E».  430;  17  L.  J.,  Ex.  76.  nary;  Swan  v.  DHkins.  16  C.  B.  77;  sit 

A  cafitts  againEt  a  memtier  of  llic  nom.  Swan  i'.  Dakinii.  24  L.  J.,  C.  P. 
houKC  of  commons  is  irregular,  and  131;  Bvom  v.  Dibdin,  I  C.  M.  J;  R. 
will  be  let  aside,  although  it  is  not  8ji;  3!).  P.  C.  448;  1  Gale  58;  <.  Tir. 
intended  tobrpiit  into  execution  till  the  357;  Winter  i>.  Dibdin.  3  D.  &.  L  Jii; 
privilege  of  the  defendant  expires,  or  13  Nl,  &  W,  15;  13  L.  J..  Ex.  363;  Mar- 
proceedings  against  the  person  of  vej-  i-.  Dakins,  3  Ex.  166;  6  D.  &:  l* 
the  member  are  not  contemplated.  437;  18  L.J.,  Ex.  156;  a  herald  atanns; 
Cassidv  v.  Stewart,  i  Scott.  N.  R.  432;  Djer  v.  Disnev,  \f>  M.  &  W.  3l.';  4  I). 
1  M.  i:  G.  437;  5  D.  P.  C.  366.  &  L.  698;  16  L.J..  Ex.  183. 

S.    Lewis    I'.   Elmendorf,    i    Johns.  4.    Petrie   v.  Fitzgerald,  i    Dalv  (N. 

(N.  Y.)  Cas.  li-i;  Hoppin   v.  Jenckes,  Y.)  401. 

8  R.  I.  453.  Under  the  constitution  of  Maine  an 

Under  the  provision  of  a  New  York  elector  preparing  to  go  to  the  potit  i« 
statute  to  the  effect  that  any  member  of  not  privileged  from  arrest  if  he  ha*  not 
the  legislature,  or  his  servants,  should  actually  proceeded  on  his  wav.  Hobbs 
be  liable  to  arreet  on  civil  process  whilst  v.  Getchell,  8  Me.  187. 
going  or  returning,  such  lime  not  to  An  elector  who,  having  voted,  waits 
exceed  fourteen  d.i_v*i-  a  member  was  in  a  hauise  wliile  the  officers  are  count- 
not  deemed  to  be  privileged  from  arrest  ing  the  votes  was  bfid  to  be  attending 
during  the  whole  fourteen  days  spcci-  to  the  business  of  the  election,  and 
lied  if  he  had  actually  reached  home  therefore  privileged  from  arrest,  under 
before  the  expiration  of  that  period,  the  conMitulion  of  Connecticut.  S"il't 
Colvin  1'.  Morgan,  i  Johns.  (N.  Y.)  ;■.  Uhumbcrlan.  3  Conn.  537, 
Cas.  4tG:  Corey  r.  Russell,  4  Wend.  8.  Frisbee  f.  Phelps,  3  Johns.  (S".  V.' 
(N.  v.)  104.  Cii-.  544. 

S.  King   ;-.    Foster,    i     Taunt,     \(\-,\  S,   Greening     t'.     Sheffield,     Minor. 

Bartlettf.  ilebbeB-sT.  R.fiSf>;  nation  {Ala.)     -76;    Hart  r.    Flynn.   SDana 

V.  Hopkins,  I  Maule  &  Sel.  371.  (Kv.)  [go;    People   v.  Campbell.  40  N. 

It  has  been  held  th.-il  the  following  Y."i.i3;  Squire's  Case,  12  Abb.  iN.  V.* 

persons  are  privileged,  vi^.:  a  lord  of  Pr.  3K;  Hurt  t.  Kennedv.  38  Barb.  -  N. 

the  hcd-chambcr;  Aldridge  J.  Barrv.  3  Y.J    i8fi;    Coxson   :<.   Doland,  i    Daly 

1).  P.  C.  4!;o  n.;  a  page  of  the  pre—  (N.  Y.)66;  Ray  i'.  Hogeboom,  11  John.-. 

ence;  Rcvnolds  v.  Pocock,  7   D.  P.  C.  (N.  Y.)  433. 

4;   4   M.\Sc    W.    171:    veomcn   of  the  T.   lloUirook   r.   Henderson.  4  Snmlf 

guard;  Sard  :■.  Forresl.'j  D.  &  R,  3;":  (^'-  Y)  ^'W^  Dupont  :■.  Pichon,  4  I .  N 

2:u 


fMPRISOXME.\T  FOR  DEBT.  From  Airwt. 

from  execution  against  the  person,'  The  privilege  con- 
pon  the  representative  of  foreign  governments  is  attached 
office,  and   is   not   personal,   and,   therefore,   cannot  be 

dicial  Officers. — Judges,*  magistrates,*   coroners,*  jurors,* 

)rneys'  are  all  pi;]vilcged  from  arrest  while  engaged  in  the 

jn  of  their  public  duties,  or  in  attendance  upon  the  court, 

privilege  exists   in   the  case  of  sheriffs."     In  the  case  of 

311;     bk.  I.  L,  ed.    S51;     L.  In    Marshall    ;■-   Critico.  9  Ea^l  446, 

ner.i  Baldw.C.  C.  ;j4.  Lord   ELLEsaoRoi^iH  said;  -Thisis 

irino  I-.  Thompson,  7  N.  V.  nol  a  privilege  of  tht  person,  but  of  the 

s  V.  Packard  (7  Peter*).  JJ  L".  Stale  he  represents;  nnd  the  defendant 

bk.  S,   L,  ed.  6S4.  >{u(  ^ee  U.  having  been   devesled  of  the  character 

vara,   1    t'.     S.  (J  Dull.)  ^97;  in  which  he  clainiH  that  privilege,  ther« 

kI.  38S;  Marshall  ;■.  Crititii.  y  is  no  reason  whjr  he  should  not  lie  sub- 

Clark  I'.  Crilico,  i  Taunl.  lofi.  jcet  to  procesk  uh  other  personii." 

:ash  V.  Becker,  \  M.  &  S.  284.  In    Davis   v.    Packard,   ji    U.  S.  (7 

i  that  a  resident  mercliant  of  Peters)    l-fir.   bk.   8,  L.  ed.  f»84.  the  dc- 

ivho  had  been  appointed  and  fendant   wub   hued   on   a   recognizance 

oneul  to  a  forei);n   prince  nas  bail  entered  into  \>y  him  in  a  huil  of  the 

^ed.  plaintiffs    aeainsl   anuther.     lie  joined 

tUon   of   PrlTllaca. — In   Mur-  i>-sue  upon  the  nieril>i  of  (he  cau-e,  and 

ritico,  f}  Kant  446,  it  was  krid  a  verdict  was  found  and   }tid);inem  ren- 

■ho  had  beenappointedtonMil-  dercd   against   him.     On    writ   of  error 

rom    the  porte.  but  had  been  he   assigned   for  error,  in  fact,  that   he 

several   months   before,  jnd  was  conMil-geneml  of  the  King;  of  Sax-  ' 

erson,  resident  in  London, np-  ony.     This    objection    had    not    been 

I  his  room,  was  not  privileged;  raised  by  plea  or  otherwise  in  the  tr.urt 

■t  the  time  of  the  arrest   he  in  whicfi  he  sued.     The  supreme  i-ourt 

;ceived  anvofiicial  notitiiation  held  that  the  failure  to   plead  the  privl- 

nissal   or   the  appointment  of  lege  did  not  constitute  anv  waiver, 

isor.  3.   Livinjislon'sCase.Sjohns.  (X.Y.) 

vta    by    VIrtna  of   BoveralgB  J71:  (Sever   v.  Irwin.  4   U.  S.  (4  Dall.> 

V   person    who    has   wielded  107:  bk  1,  L.  ed.  7ri2;  Lrelli'.  Goodwin. 

^ign   or  chief- executive  power  4  NIcLean  C.  C  Jg. 

iCe,   remains   privileged   from  4.   Buboiii  r.  Vvse.  1;  Ir.C.  L.  R.jo;;; 

m  claims  springing  from  the  Glendenning  i'.  firowne.  3  Ir.C.  L.  K. 

f  his  exercise  of  that  power.  1:5. 

he  no  longer  acts  in  >tuch  ca-  B.    Ex  parte  Deputy  Coroner  (Mid- 

I'hus  a  former  president  of  the  dlesex).  6  II.  &  N.  ;oi ;  ^o  L.J.  Ex.  77; 

n    republic,  while   residinR  in  7   Jur.,  N.  S.  10.^;  j  L.  T.  7S4, 

r  New  York,  was  arrested  in  «.    McNeil's    Cases,  3      Mass.     .-SS; 

againal  him  for   injuries  sus-  Brookes  t'.  CbeKelv.  4  llar..&  M.  (Md.) 

Ills  hands  while  he  was  so ver-  29^;  Edme's  Case!  9  Serg.   &  R.  (Pa.) 

an  Domingo.     It  was  Af/i/that  151. 

il  rule  thai  all  persons  within  '  T.   Corel  r.  Rii«ell.  4  Wend.  (N.  Y.) 

)rial  jurisdiction  of  a  State  are  104;  /■  rr  Jcwitt,  vi '^'■■v.  ^i;9;  31  L.  J., 

to    the   iuri-.diction   of   the  ch.   7301  10  Jur„   N.   S.  f*[4;    10  L.  T. 

li   not   applv   to   such  a  case;  ^56;  Attornev-General   i'.  Leatller-sel- 

fact   that  the   defendant  had  lers' Co.,  7  Itev.  1  (7;  Attornev-fieneral 

be  such  president  did   not  de-  1:  Skinners'  Co.,   1   Coop.   1 ;  Williams 

immunitv.  and  that  (he  order  !■.  Webb,   I    D.,  N.   S.  904;  5.  Sco.   N. 

must   be' vacated.     Match  v.  R.  598;  ii  L.  J.,  C.  P.  89;  la  rr   Hope. 

S.  Y.  Supr.  Ct.  596.  9  Jiir.  %if<.     But  sec   Elam   r,  Lewis,  i.> 

irino   r.  Thompson.  7  N.  Y.  Ga.  l>o8. 

,-!«   1:   Packard,    1,1    U.   S.  (7  a.    Day  :■.  Brett,  6  Johns.  (N.  Y.)  13; 

7C:   bk.  8.  L.ed.6ti4;  Marshall  Mill  f.  Lott.  10   How   (N.   Y.)    Pr.  46. 

,  9  East  446;    Barbunt'a  C.ise,  See  also   Morgan  r.  Bower,  1  U.  S.  (■ 

Caiei^Si.  Dall.)  195. 


Ml«g>                IMPRISONMENT  FOR  DEBT.  rnnAimt 

torneys,  the  exemption  is  strictly  limited  to  the  time  necessarily 
insumed  in  going  to,  attending  and  returning  from  court.  * 
7.  Parties  to  Suits  and  Witnesses. — As   the   administration  of 
stice  would   otherwise  be  very  much   impeded  and  delayed,  a 

ivilege    from     arrest     while  going,    attending    or    returning 
om    court,    exists    in    favor  of    parties    to    suits*     and    wit- 

1.   Gibbs   r.   LoomU.   10  Johns.  (N.  Ex  parte  Hurst,  1  Waah.  C.  C.  1S6;  4 

,)463;Corcy  7'.  Ru6sel1.4  Wend.  (N.  U.  S.  (4  Dal].)   387;   bk.    i.L.«l.8;8; 

.)  J04;  RespiibllcB  V.  Fisher,  1  Yeales  Chauvin  i'.  Alexander,  j  B.  &  S.  47;  31 

'a.)  350.  L.  J.,  C^  B.  79;  8  Jur.,  N.  S.  J62;  Selbj 

Altornay  for  B«U.— In  Jone»  i*.  Mar-  r.  llills,  i  D,  P.  C.  357;  i  M.  &   S.  25J; 

all,  2C.B.,  N.   S.  615;  16  L.J..  C.  P.  S   Bing.   166;   Walpote  i'.  Alexander,  j 

9,  it  was  ketd  that  an  attorney  who  Dougt.   4;;   Chllderston   v.  Barrett.  11 

:ended  on  the  occasion  when  hU  client  East  439;  Wlllingham   f.   Matthews.  1 

came   bail   Tor   a     defendant    in    an  MarBh.  ^7;  6  Taunt.  ^;  Pitt  i'.Coomb», 

lion   in   the   lord  maj'or's  court,  and  3  N.  &  M.  211;  5  B.  &  Ad.  1078;   New- 

10   acted   there  only  as  the  attorney  land  i'.  Harland,  8  Scott  70;  3  Jur.  679; 

d  advjser'of  auch  bail,  and  notasthe  Ex  parte   KinK.7    Ves.jii;   Ei^  parte 

:ornev   and  adviser   for  either  of  the  List,  2  Vee.  &  B.  373;  i  Rose  34;  Lighl- 

rties'to  the  cause,  was  not  privileged  foot  i-.  Cameron,  3  W.  &  Bl.  1113. 

>ni  arrest   in   goine   to   or  returning  A  lUglit  d«TlftU«n  will   not  deprive  a 

ini  the  court  on  such  occasions.  party  returning  from  a  court  of  justice 

Atlanduie*  at  Taxation  of   Ooati. —  of  h'is  privilege.     Pill  v.  Coombs,  3  N. 

nattorneyleprivileged  whileinattend-  &  M.  112;   5  B.  &  Ad.  1078.     See  also 

ce  at  the  master's  office  taxing  costs  U.  S.  v.  Dobbins,  1  Pa.  L.  J.  Rep.  j. 

well  as   returning  therefrom,     /«  re  To    Wbom    PrlvUofe    BxtflnOa.— The 

ope,  9  Jur,  856.  privilege  extends   to  all   persons   who 

In  In  re  Jewett,  33  Bev.  559;  33  L.  J.,  have   any   relation    to  a   cause  which 

730;   10  Jur.,  N.  S.  814,  it   was  ielit  calls    for    their    attendance    in    court, 

at  a  solicitor  on  his  way  to   attend  a  whether  compelled  by  process  or  not, 

rnnioiiK  at  the  chambers  of  one  of  the  and    whether    parties,   attorneys,  wit- 

dges  in  Sergeants-inn,    is   privileged  tiessea   or   bail.      And   in  general    the 

im  arrest  under  on  attachment.  courts  will  discharge  them  on  motion 

In  Williams  f.  Webb,  2  DnwL,  N.  S.  without  issuing  out  a  writ  of  privilege. 

4;  i;  Sco.  N.  R.  898.  an  attorney  who  Walpole  i'.  Alexander,  3  Dougl.  45. 

IS  a  party  to  a  cause  in  which  a  motion  A  party  who  had  attended  his  cause 

IS  aboullo  be  made  in  the  court,  left  all  day  iii  court,  and   had  returned  in 

(  private  residence  with  the  intention  the  evening  to  dine  with   his  attorney 

calling   at   his  office  for  some  papers  and   witnesses   at   a   tavern,  has   been 

ilerial  in   the   cause  and  proceeding  6eld  to  be   privileged  canaa  redemndi. 

th  them  to  court.     On  his  way  to  his  Lightfoot  v.  Cameron,  2  W.&  Bl.  1113; 

ice  he  wan  arrested  and  forced  to  pay  Newton  j'.  Harland,  8  Scott  70;  3  Jur. 

sum   of   money   to   procure  his  dis-  679.     And  a  plaintiff,  who,  whilst  at- 

ar^e.    Held,  that  he  wa^  entitled  to  tending   the  sittings  in  expectation  of 

ve   the  money  refunded,  being  privi-  his  cause  being  tried,  was  waiting  at  a 

>ed  both  as  an  attorney  and  a  party  in  coffee-house  in  the  vicinity  before  the 

e  cause.  day  of  trial,  waa  also  held  to  beexempt 

3.    Ilenegar  r.  Sp.ingler,  29  Ga.  J17;  i'ro'm  arrest.     Childerston  I'.Barrett,  n 

rocker   v.    Duncan,   6   Blackf.  (Ind.)  Ea«it  349.     Though  an  appellant  comes 

8;  Wood  I'.  Nenle,  71  Mass.  {c,  Gray)  from  Ireland  to  London  long  before  it 

S;  McNeil's  Case,  fi  Mass.  24's:    Pcb-  is  necessary  to  do  so.  in  order  to  allcnd 

c  I'.  Judge  of  Detroit  Superior  Court,  the  hearing  of  his  case  in  the   house  of 

Mich.  729;  Hammerskold  v.  Rose,  7  lords,    so   that,    if    then    arrested   he 

nes(N.Car,)  L.  629;  Harris  f.  Grant-  would    not    be   discharged,  yet  if  no 

m,  I  N,  J.  L.  (CoJie)  14;;  Salhinger  arrest  is   made  until  his  case  is  actu- 

Adler,    2      Robt.     (N,    Y.)    704;  ally  in  the  papers  he  will  be  dischar^d 

)m.    V.    Ronald.    4    Cull.    (Va.)  97;  out  of  custody.     Persse  v.  Persse,  ^  H- 

ichards  T'.  Goodson,2   Va.Cas.38l;  L.CaB.671. 

cFerran  i'.  Wherry,  e,  Cranch  C.  C.  Party  to  B«fenBce. — A  party  attend- 

;;    Blight   i'.  Fisher,  Pet.   C.    C.41;  ing  a  reference  is  privileged  in  the  same 

230     - 


IMPRISONMENT  FOR  DEB  T.  »««.  Amit. 

Bail  are  privileged  from  arrest  when  attending  to  justify.* 
.however,  no  privilege  from  arrest  in  favor  of  defendants  in 

proceedings  whilst  returning  after  discharge  or  sentence  :* 
as  been  held  that  a  person  brought   into  the  jurisdiction. 


if  hew 

""    "    '.Gi 
Vincent  v.  Waiwn,   i    Rich. 
194;  bpence  i'.  Stuart,  3  East 

Z-.  Tavlor,  I  D.  &  L.  676;  it 
I.  34^  ftishton  :■.  Nisbin,  t  M. 
•t- 

Dnptey  ProcMdlnca.  —  Any 
lending  before  the  comrnifi- 
bsnkmpicj'  under  a  Gum- 
T)  I  hern,  is  privileged  from 
■T/.,r/,King,  7VeB.,IJ-.  £» 
.  2  Ves.  &  B.  373;  2  Rose  14- 
1%  been  irid  that  an  in-olvent 
privileged  when  attending  at 
njc  from  the  court  in  which 
ri  IS  held,  although  on  thedaj 
rrested  the  con  si  deration  of 
jrder  was  adjourned  timr  die. 
T.  Alexander,  3  B,  Si  S.; 
LB.  79;  8  Jur.,  X.  S.  36J. 
Chan  J'.  Chan.  3  Pa.  L.  J. 
1  a  petitioning  creditor,  al- 
r  the  purpose  of  watching  the 
f  the  commission,  and  pro- 
nsclf  as  assignee,  is  protected 
ring  and  relut'ning.     Selbj'  i>. 

P.C.  lc;7;  I  M.  £  Scott  353; 
66.      Similarly,  creditors    at- 

prove  111 

{,  7  Ves.713;  Ext«rU    List, 
i,  373;  3  Rose  34. 
■V.  Randall,  6  Cal.  33;    Mav 
ray,  S3    Mass.   (16  Grav)  86; 

1'.  Elliott,  73  N.  Carl  (</.; 
cr  V.  Foiwell.  1  S.  Y.  Cilv 
anford  i-.  Chase,  3  Cow.  iN. 
Dixon  r.  EIJ-.+  Edw.  (N.  Y.) 
s  I'.  Tuckerman.  7  Johnt.  (N. 
Norris  v.  Beach,  3  Johns.  iN. 
E*  farle  Edme.  9  Serg.  ti  R. 
;    /»  rt    Dickenson,  Pa.   St. 

5171  lluntington  v.  Shuttz, 
.Car.)  453;  Hurst's  Case.  4 
)all.)  38;;'  bk.  I,  L.  ed.  878; 
igley,  7  Carr.  &  P.  4;  Wal- 
"    '       t  Douul,  4c:     . 


rt  K\\ 

,  although  he  should  attend 
y.  without  bein^  suhptxnaed 
^arty.     Ballinger  i'.  Elliott,  73 


(5   Gra 


N.  Car.  596;  Dixon  v.  Ely.  4  Edw.  (N. 
Y.)  SS7;  Norris  i'.  Beach,  7  Johns.  (N. 
Y.)  "394;  Montague  v.  Harrison,  3  C. 
B.,  N.  S.  J92;  27  L.  J..  C.  P.  14;  4  Jur., 
N.  S.  39.  But  see  McNeil's  Case,  f> 
Mas...  364. 

TwmlBAtUn  of  privllef*. — The  priti- 
lege  of  a  witni'KS  from  arrest  continues 
alter  he- ill  discharged  from  attendance, 
only  for  the  purpose  of  enabling  him 
to  return  home,  and  if  he  remains  lor 
the  purpose  of  transacting  private  busi- 
ness he  will  not  be  protected.  No 
privilege  exists  In  his  favor  throughout 
the  term  at  which  the  case  is  marked 
for  trial,  Smvihe  1'.  Banks,  4  U.  U.  (4 
Dall.)  339;  bk'  I.  L.  ed.  8.S4. 

FroiMaUiis  TltiiMi,  "A  person  ,it- 
tending  a  police  court  as  prosecutor  or 
witnens,  on  a  charge  there  pending,  is 
privileged  from  arrest  on  civil  process, 
though  not  attending  under  compul- 
sion, Montague  I'.  Harrison,  \  C.  B., 
N,  S,393;  J7L.J..  C.  P.  )4;  4  Jur..  N. 
S.   29.     But   in   Ex  fartr   Cobbetr.   7 

Ell.  k  B.9S( "  ' 

N.   S.   665.it   wa 

tarv  prosecutor,  a 

in  a  proceeding  to  recover  a  penally. 

was  not  privileged. 

WlUiMaN  at  Ub«ityoi(B«U.— Where 
a  witne».s  is  at  liberty  upon  hail,  it  is  to 
be  presumed  that  he  is  in  the  custody 
of  his  ball,  and  he  will  nol  be  privileged 
from  arrest  by  hie  bail  for  the  purpose 
of  being  surrendered;  Ex  farU  Lyne, 
3  Stark  131;  even  though  he  be  attend- 


ing II 


:   the  I 


e  of  a: 


t  for 


Ihe  purpose  of  giving  evidence. 
V.  Swinford,  1  D.  &  R.  N,  P.  C.  20, 

«.  Runner  v.  Green,  l  M.  &  S,  <>t,Z. 
See  also  People  v.  Judge  of  Detroit 
Sup.  Ct.,  40  Mich.  739. 

S.  Lucas  V.  Albee,  I  Denlo(N,Y.> 
f//>;  Williams  v.  Bacon,  10  Wend.  [N. 
Y.)  616;  Sholwell's  Case.  4  N.  Y.  Cilv 
Hall  Rec.  7s;  Lvnch's  Case,  i  N.  V. 
City  Ihitl  Rec,  13S;  Slade  r.  Joseph,  5 
Daly  (N.  Y.)  187;  Moore  v.  Green,  73 
N.  Car.  394;  Com.  v.  Daniel,  6  Pa.  L.J; 
3jO;  Key  f.Jetto,  1  Pillsb,  (Pa.)  Rep. 
117;   Goodwin   I'.  Larden.  I   Ad.  &    E. 

SS;  3  N.  ii  M.  879;   Barrel  v.  Price,  1 
owl,  P.  C.  73s;    3   Dowl.  P.  C.   ?04; 

■     ■       -     ■  -.  c.  675; ■ 


TriTlltge  IMl'RlSOiVMENT  FOR  DEliT.  From  Anew. 

under  a  warrant  of  extradition,  from  a  foreign  countrj'  may  be 
arrested  at  the  instance  of  creditors  who  were  not  interested  in 
procur%ig  his  extradition,'  or  even  at  the  suit  of  the  creditor  by 
whom  the  extradition  was  obtained,  provided  he  acted  in  good 
faith,  and  procured  the  extradition  solely  for  the  purpose  of 
punishing  the  debtor  criminally.*  But  it  is  a  fraud  opon  a  debtor 
to  bring  him  into  another  jurisdiction  upon  any  pretext,  or  by  the 
institution  of  criminal  proceedings  of  any  kind,  and  if  such 
means  be  used  to  effect  his  arrest,  he  will  be  discharged.' 

8.  Lunatics  and  Infants. — At  coinmon  law,  a  person  iion  cmnpos 
mentis  is  not  exempt  from  arrest  by  reason  of  that  fact;*  nor  is 
the  fact  that  a  debtor  has  become  insane  since  his  arrest  a  suffi- 
cient ground  for  his  discharge.*  Nor  is  infancy  any  ground  for 
exemption  from  arrest,  or  for  the  discharge  of  a  debtor.* 

9.  Females. — At  common  law  there  existed  no  privilege  or  ex- 
emption  in  favor  of  females  whether  married  or  single.  Thus, 
the  person  of  a  married  woman  could  be  taken  in  execution  upon 
A  joint  judgment  against  herself  and  her  husband,  whether  her 
husband  was  arrested  or  not,'  but  according  to  the  later  practice, 
the  courts  were  accustomed  to  discharge  her  upon  motion  if  it 
appeared  that  she  had  no  separate  estate."  Such  application  was 
addressed  to  the  discretion  of  the  coijrt,*  and  would  not  be 
granted  where  it  appeared  either  that  the  debtor  had  separate  es- 
tate,'" or  that  the  judgment  was  rendered  against  the  wife  alone." 

1.    ASriance-T.  Lagrave,   ^9   N.   Y.  Kemot   v.  Norman,  :  f.  R.  390;   Ib- 

110;   s.  c,  17  Am.  Rep,  317;    15    Abb.  botson  r.  Lord  Galwav.  6  T.  R.  m. 

(N.  Y.)  Pr,  N.  S.  17J.     But  see  Com.  A  New  York  stalute  provides  Ic^ the 

llawes,  13  Bush  (Ky.)  697.  discharge  of  Insane  persons  from  prii- 

*      S.   Browning   v.   Abrams.    51    How.  on,   and   for   tlieir  commitment   to  an 

(N.  Y.)  Pr.  17*  asvlum  until  cured.     See  Laws  of  1874, 

S-   >Iill  I'.  Goodrich,  31  Conn,   s88;  ch,   446;    Bush   1:   Pettibonc,  4  N.  ^ . 

Williams  v.  Bacon,   10  Wend,  (N,"Y.)  300;  1  N.  Y.  Code  Rep.,  N.   S.   164;  5 

«36;   Slade   v.   loseph,  5  Dalv  {N.  Y,)  Barb.  273, 

187;  Smith  I,  >leyers,   i    Thorn  p.  &  C.  8.  Lane  i-,  Gower,  i    Har.  &   McH. 

(N,  Y.)  665;    Wells  V.  Gumej',  i  B.  &  (Md.)  439;  Schuneman  v.  Paradise,  46 

C.  769,     See    also    Lucas   z:  Albee,   I  How.  (N.  Y.)  Pr.  416. 

Denio(N.  Y.)666.  T.  Hall  r.  White,  17  Conn.4S8;  Com. 

4.  £«/or/<- Leighton,  14  Mass,  207;  v.    Badlam,   26   Mass.    (9  Pick.)    362; 

Busli  V.  Peltibone,  1  N.  Y,  Code  Rep.,  McKlnstry  r.   Davis,  3  Cow.   (N.  Y.) 

N.  S.  264;  s,  c„  s   Barb.  273;  Stei-l  1:  339;  Pitts  v.  Weller.  Str.   1167;  Finch 

Alan,  2  Bos,  &  P!  361;  Nutt  v.  Veriiev,  v.  Duddin,  Sir,  1337;  Langstaffr.  Rain, 

4  T,  R.  131.                                               ■  1  Wils,  149;  Anonymous.  1  WIU.  ii^ 

In  Steel  r,   Alan.  2   Bos.  &   P.   361,  8.  Bcnvon  r.  Jones,  15  M.  &  W.  J«>; 

LoRo  Eldos  said:  "  I  am  afraid  that  Edwards  r.  Martin,  17  Q^  it.  693;  ii  L. 

there   is  no  prohibition   in  the   law  of  J..  Q^B,  86.      See  nlso  Evans  t'.  Clies- 

England  against  arresting  a  lunatic.     I  ter,  3  M.  &  W,  847;  Hovey  r.  Starr, 

have  often  known  a  court  of  chancerv  41  Barli.  (N,  Y.)  43s, 440, 

go  out  of  lis  jurisdiction  in  this  respect,  In  Cmnsetlont,  the  practice  of  di$- 

and  order  a  master  to  take  an   account  charging  married  women  on  iiiotion  lus 

of  his   debts,  considering  It   to   be   for  not  been   recognized.     Hall   r.   White, 

Ihe   benefit   of   the   lunatic    that   thev  27  Conn.  4SS,  49;, 

should  be  paid,  as  he  would  otherwiw  8.  Benvon  i.  joneK,  1«  M.  &  Vf.  i;66; 

ijc  snbjccl  to  arrest."  Chalk  r.'Dtiicon.r.  J,  6.  Moore  iM- 

D.  Bush  V.  Pettibone.  1   N.  Y.  Code  10,  Sparkes  v.  Bell,  S  B.  &  C.  141. 

Rep,,   N,  S,   i(x\\   6,   c.,.  5   B.nrb,   ;73;  11.  Benvon  r.  Jones,  !■;  M,  &   wt  (06. 


IMPKISO.WMEXT  iOK   DEBT.  FromArr*^. 

women  were  also  subject  to  arrest  on  vtcsne  process,  but 
rrested  and  imprisoned  along  with  their  husbands;'  and 
n  they  were  entitled  to  a  discharge  upon  coiiimon'bail.* 
mon  law  has,  however,  been  altered  in  the  various  States, 
right   of  arrest   is  now  either  totally  abolished,'  or  else 

e  on  Motion. — InBenvon  v.  former  case,  Ihe  discharge  of  the  wife 

\.  Si   \V.   s^>   Pollock,   C.  deprive*  llie   plaintiflT   of  nil    posRible 

The  whole  practitr  of  diit-  chanceof  recovering  his  debt ;  whereas, 

tiarried  women,  whp  are  in  In  the  latter,  he  has  still  the  hushand  to 

todv  on  a  ru.  sa.,  is  of  very  whom  he  can   resort.     The   distinction 

e.  and  certainly  appears   to  Is  not  indeed,  at  all  satinfactorj'.  There 

3   principle   whate^■e^.     The  seems  to  be  no  more  principle  to  war- 

>a.  is  the  right  of  the  plain-  rant  the  court  In  depriving  a  plaintilf 
result  of  his  judgment;  and  of  pari  of  his  legal  right  thon  in  de- 
ted   thai  under   such  a  writ  priving  him  of  the  whole.     Still,  it  may 

is  bound   to  take  the  partv  hesaid  that  In  one  the  practical  in;u>tice 

idm    the    writ    i»    4irecle^.  is  less  than  in  the  other." 
le  be  under  coveriure  or  not ;         1.  Com.  i.  Badlani.  j6MaKh.  (9  Pick.) 


36J;  McKinslrv  v.  llaiis,  3  Co« 


with  her  husband,  but  also  V.)  139;   Henrj  f,  Cornelius,  i  Crandi. 

irr  this   case,  she   has   been  C.  C  \j\  Edwards  v.  Rourke,   1  T.   R. 

as  a  femt  sole,  and  has  mar-  486.     But  see  Hovev  v.  Starr.  41   Barb. 

{  the  suit.    Dovlcy  r.  White.  IN.  Y.)  435.  440. 

333.      Since,    therefore,   the        «.  Anoniinous,  3  Wils.  115;  RoberU 

IS  a  right  to  take   the  /rmr  v.  Andrew*.  1  W.   Bl.  710.      See    also 

ixecution.  and  to  detain   her  llovev  v.  Starr,  41  Barb,  435. 
:tion   of   hi»   debt,   it   would         1.  Sec  llalhewav  'v.  Jones,  10  Ark. 

ill  principle,  to   follow   that  109;  Strickland  i.Bariow,  17  Mich.68; 

^nnot  interfere  to  di'^harge  Clark  v.  Grant.  38  N.  |.  L.  157;   Blight 

if  custody,   unless    there  be  i'.   Meeker.  7   S.  J.    L.   (;    WA'-.)  ty,; 

:ial   circu'msunces   requiring  Desprang  !■.  Davis.  3  McCord  (S.  Car.) 

in  the   exercise  of  its  equita-  \f>. 

:tion.  to  interfere  and  p(Fvent        Panalty. — [f  a  penalty  for  an  infringe - 

iff  from   availing   himself  of  menl  of  a  liquor  law  i«  recoverahit  bv 

ight.     But  certainly,  In  mod-  an  action  of  debt,  such  action  is  in  the 

the  courts,  where  judgment  natureof  a  civil  action,  and  not  a  crimi- 

ecovered  against  a   husband  nat   prosecution  ;     and   a   i-tifiiis  an  a 

ind  both  have  been  taken  in  judgment  therein  cnnnot.  under  a  statute 

have   assumed   the   right   of  prohibiting  the  arre«I  of  females,  issue 

ig  the  wife  out  of  custody,  if  against  a  female  defendant  in  such  pro- 

10   separate   properly,  on  no  ceeding>.      Strickland    i'.    Bartow,   37 

ind  apparently  than  that  it  is  Mich.  68. 

etain  In  ciisto'dy  a  defendant        Oonumpt  for  Mon-parnwnt  of  Gocli. 

lot   by  law   acquire   properly  — A  etatjite  which  enacts  that   it   sliall 

1  to  saliafy  the  debt.     This,  it  not  be  lawful  lo  arrest  the  person  of  any 

idmitted.  is   making  the   law  female  by  virliieofanv  Rir<»rproce'sor 

an   administering  it.     At   the  process  liy  execution  in  anv  civil  action. 

,  the  practice  ha*  prevailed  so  does  nol  apply  lo  proceedings  for  con- 

e  case  of  a  judgment   against  tempi,    and     an   attachment   for    cnn- 

nd  wife,  that  in  such   a   case  tempt  in  failing  to  pay  cost"  in  crrlio- 

jjrobably  not   feel   ourselves  riir/brought  unsuccessfully  by  a  female 

I   in  deviating  from  the  ordi-  to  review  the  laying  out  of  a  highway 

le.     But  in  the  case  of  a  right-  mav  be  issued.      Clark  v.  Grant.  38  N. 

ent  against  a  married  woman  J.  L.  147. 

re  is  no  decided  case  authoriz-         Oaplu  nd  E«Bpond«ndiun. — A  statute 

iirt  In  discharging  her.  when  which  exempts  females  from  arrest   un- 

tieen    taken  on    aca.sa.;  and  der  a    en f inn  ad   taliffnfiriidain    does 

Ttainly  a  distinction  between  not  exempt  them  froni  arrests  under  a 

and  the    case    of  a    judgment  rafias    rfifnndrndnm.      De-^prang    v. 
lusband    and    wife.       In    the     Davis.  3  McCord  (S.  Car.)  if>. 

•im 


IMPRISONMENT  FOR  DEBT— IMPROPER. 

greatly  modified  and  restricted.* 

mPEOPEa.— Unfit;  not  suitable;*  wrongful." 

titled   to   be   dischai^ed   on   motion  as 
Eoon  as   arrested,  if  she   had  no  prop- 

inai   ■■  a   woman   cannoi    oe    arrested,  erij'. 

.     .     .    except  in  a  case  where  the  order  Hiubuid'a  LUMllty   for  Wlf«'i  Tort, 

can  be  granted  only  by  the  court;  or  —In  Solomon  v.  Waas.  2  Hilt.  (N.  V.) 

where  it  appears  that  t>ie  action  is  to  179,  it  was   Meld  that  the  provisions  of 

recover  damages   for  a  wilful  injury  to  the  Code  of  Civil   Procedure  have  not 

person.  character,or  property,"     It  has  altered  the  husband's   liability  to  arrest 

been  *c/rf  that  this  provision   protects  for    his  wife's   tort.     But  see  Anonr- 

froni  arrest  B  female  who  has   fraudu-  mout,  1    Duer   (N.   Y.)   613;  Tracy  V. 

lently   contracted   a  debt;    Wheeler  r.  Lei  and,  2   Sandf.  (N.  Y.)  6J9. 

l[artwell,4Bobw.(N.Y0684;butno1  a  I.  In   an  act  making  munidpalitiro 

female  defendant  in   an   action   to   re-  liable  for  damages  cau^  by  mobs,  but 

cover  damages  for  defrauding  the  plain-  denying  the  benefits  of  the  act  to  tho^e 

tiff  of  his  property.    Muser  v.   Miller,  through  whose  own  illegal  or  improper 

ij  Abb.  (N.  y.)  N.C.30S  n.     To  bring  conduct     the     damage     was     caused, 

a  female  defendant  within   the  excep-  "  improper"  means  "  that  whicli  is  ■  not 

tion  of  the   statute,   an   injury   to   the  suitable,'  '  un6t,'    '  not    suited    to    the 

right  of  the  owner  Is  suflicient.  without  character,   time   and   place.' "      "  That 

any  physical  injury  to  the  chattel  itself,  improper  conduct  was  such  as  a  man  of 

Thus,  a   warrant  of  arrest   may  issue  ordinary  and  reasonable  care  and  pru- 

against  a   female   defendant    who   has  dence  under  the  circumstances  would 

been     instrumental     in     inducing    the  not  have  been  guilty  of,"  is  a  correct 

embeizlemenl  of   plainlifF's   property,  charge   to   the    Jury,      Chadbourne  i'. 

Duncan     r-  Katen.'  6     Hun  (X.    V.)  New  Castle,  48   N.  H.  196;  Palmer  :■. 

1;    or  who    has    borrowed    money   by  Concord,  48  N.  II.  Jii;  s.  c.,  97   Am. 

falsely       representing       that      certain  Dec.  fioi.     And  see  Co.  of  Alh^heny 


falsely 
worlhtet 


Ihless     bonds     delivered      to     the  i'.  Gibson,  90  Pa.  St.  415. 

lender  as  security  for  the  loan  are  good,  S.  The   Warkworth,  53  L.  J.,  P.  D. 

Eypert  v.  Bolenius,  2  Abb.  (N.  Y.)  N,  6s- 

C'   193;   or   who  has   aided  herco-de-  In    an    attachment   act   requiring   a 

fendants  in  taking  certain  certificates  of  liond  for  costs  and  the  damages  which 

slock  belonging  to  the  plaintiff,  and  in  the  defendant  might  sustain  in  conse- 

disposing  of  the   same,   and    applying  quence   of   the   writ's   being  sued  out 

the  money   received  to  their  own  use.  improperly,  this  word  "  has  a  broader 

Northern  Rv.  Co.  of   France  i'.  Cor-  signification   than  a  mere  irregularitv, 

penter,   I    A'bb.    (N.   Y.}    Pr.   ijm;    13  and   it   is   insufficient    to   allege    as   a 

IIow.fN.  Y.)  Pr.  221.     But   see  Tracy  breach  of  the  condition,  although  in  the 

V.  Leland.  J  Sandf  (N.  Y.)  719;  3   N.  express  words  of  the  bond,  that  it  was 

Y.  Code  Rep.  47.  improperly   issued     ...     It   is  only 

It  has  been  if/if  that   this   provision  improperly  sued  out  when  the  plainli'lT 

doest  not  subjects  married  woman  to,  has  no  meritorious  cause  of  action,  of 

arrest  on  mt.tne  process  ;  and   that,  as  the  class  ol  actions  in  which  the  Ian' 

at  common   law,  she   remains   exempt  a'uthoriies    a    resort     to    the    remedy 

from  arrest  thereon,     Baldwin  v.  Kim-  against  the  defendant,  or  having  such  a 

mel,  16  Abb.   (N.   Y.)  Pr.  353;  1  Robt.  cause  of  action  the  ground  alleged  in 

109;    Schaus   V.   Pulscher,  ifi  Abb.  {>J.  the  sflidavil  for  its  issue  is  untrue,  or 

Y.)Pr.3i;3  n;JS  How.Pr,463;  Anony-  not   one    of   the  grounds    enumerated 

mous,  1  buer  (N.  Y.)  613;  8  ilow,  Pr.  which    must    exist    before    it    can    be 

134.     In  Hovcy   v.  Starr,  42  Barb.  (N,  obtained,"     Steen  i,  Ross,  12  Fla,  480. 

Y,)  435,  440,  It  was  pointed  out  that,  as  Improper    NtTlcatlon,  in   policies  of 

under  the   New  York   code,  execution  mutual     insurance     against     loss    or 

against  the  person  could  only  issue  after  damage  to  goods  by  reason  thereof,  is 

the    return    of   execution    against   the  "anything   improperly  done   with  the 

goods   unsatisfied,  and  the   return  con-  ship  or  part  of  the  ship  in  the  course  of 

stituted    evidence    of    no    property,   a  the  voyage."  Where,  the  bilge  cock  hav- 

marrlcd   woman   was     practically   ex-  ing  been   opened    for    the   purpose  of 

empt  from  imprisonment  as  she  was  en-  getting    water    out    of   the    ship,  anil 
24U 


)7I. — To  employ  advantageously ;  to  enhance  in  value; 

better.'     Specifically,  of  land,  to  cultivate.*   To  occupy,' 

(f]^-For  Note  J  Kr  page  j^j.) 

*n   negligently'  left  open,  the  1.  It  having  been  tontended  in  argu- 

Tas  opened  to  get  water  to  ment  that  the  power  to  Improve,  of  a 

ship    and     the    cargo    was  corporation  formed  "to  buy,  imfrm'e, 

the   injury    was    decided    to  tease,  sell,  and  otherwise  dispose  of  real 

1    occasioned     b_v    improper  estate."  was   restricted   to   things   per- 

Good    V.   London    S.   S,  formed  on  the  land  itself,  it  was  decided 

.Bs'n,  L.  R.,6  C.  P.  563.     The  thai,  though  this  might  be  the  ordinary 

would   include    bad  storage,  meaning,    yet     improve    "  also    has    a 

rets   the   safe   sailing   of  the  larger    and     wider    signification,    and 

r     Montague     Smith.   J.,  amongst   other   definitions,    Worcester 

xtends  also  to  anything  neg-  defines  the  word  '  improve'  to  mean  ■  to 

ine,  or    omitted    to    be  done,  make    good    use    of;  to  employ  advan- 

navigation  begins,  which  has  tageously;    to     increase,    augment,    or 

ipon  navigation  of  the  ship,  enhance,  as  to  that  which  is  evil;'  while 

s  "every  case  where   some-  Webster  defines  it  'to  make  better;  to 

omitted   to   be   done,   which  advance  in  value;  to  use  or  employ  to 

)«  done  before  the  departure  good   purpose;  to  make  productive;  » 

)  in  order  to  carry  the  cargo  turn   to   profitable  account;  to  use  for 

1  the  port  of  departure  to  the  advantage'     ...     1   think   the   term 

Ival,  and  where  that  omission  •  improve'  is  here  employed  in  its  more 

le  cargo  not  being  safely  and  liberal    sense,  and    includes    the    per- 

so     carried."        Fbv,    L.    J.  formance  of  any  act,  whether  on  or  off 

not  refer  simply  to  Improper  the    land,    the    direct    and    pronimnre 

with    regard    to    the   ship  tendency  of   which   is   to  enhance  its 

t  also  to  improper  navigation  value  in  the  market."    The  appropii- 

'd  to  the  safety  of  the  goods  ation    of    funds   to   a   railroad   In   tlie 

ip,"      Lord    Esiier.   NI.    R.  vicinity  is   within   the   powers   of   t)  e 

occurring   because   the    port  corporation.     Vandall  7'.  S.  S.  F.  Doik 

rhich    the   ship   was    loaded  Co.,  40  Cal.  8j.     In  considering  a  trust 

Lirely  fastened   is  within  the  to   imfrove   und   manage    real    estate, 

rmlchael   i'.  Liverpool   S.  S.  Senator  Maison  in  Coster  v.  Lorillard, 

^Rs'n,  19  Q^B.  Div.  l^i;  s.c,  14  Wend.  (N.  V.)  359,  said:    "  [  know 

l^B.  108,  ^8,  57  L.  T..  R.  N.  not  what  the  trustee  could  not  do  with 

orially  criticiited  in  S3  L.  S.  57-  this  estate,  under  the  head  of  improve- 

truing   the   same   phrase,   as  ment;  anything,  everything  which  will 

I  act  limiting  the  llabinty  of  tend  to  enhance  its'value-"     And  see 

'   of  a   ship  for  damages  to  Trustees    of    Greene     Foundation    v. 

lip,  occurring   by  reason    of  Boston,  II  Gush.  (Mass.)  57. 

>er  navigation  of  the  former.  Where,   under    a    statute    providing 

.  R.,said:  " 'Improper' really  that  patents  might  be  granted  for  new 

rongful' — that    is.  otherwise  and    original    designs,  a    patent    was 

inevitable    accident.      I   will  granted     for    a    new     and     improved 

hat  in  my  judgment  the  act  design,      no       prior       design       tieing 

All  damage  wrongfully  done  mentioned,     the       term      "  improved" 

p  to  another  ship,  while  the  wot     construed     to    mean     new     and 

ship    is     being    navigated,  distinctive,  and  improved  as  compared 

wrongful  act  is  due  to  the  with   others;   and   in   connectioi,   with 

of  any   person,   for   whose  new,    to    mean     original.       Wood     i', 

:    the   owner    is    responsible,  Dolby,  7  Fed,  Rep.  475. 

occurred  with  the  privity  of  A   power  to  improve  the  course  of 

."     Inability  to  steer  because  roads  includes  the  power  to  lower  and 

V  improperly  in^rted  in  the  raise  roads,  to  fill  up  hollows  and  level 

ear  is  within   the   act.    The  hills.     Boulton  v.  Crowther,  1   B.  &  C. 

h,  S3  L.  J.,  P.  D.  65.  703- 

r    ramoval.    with    intent    to  S.  In  a  statute  authorizing  the  laying 

county  chargeable,  in  an  act  out  of  roads  through  improved  or  culli- 

means    "without    legal    au-  vated  land,  these  words  arc  synonymous. 

Foster    v.  Cronkhile,  35  N.  They  "  arc  to  be  taken  in  the  popular 
sense  according  to  the  general  under- 
(C.ofL^ifi                            2« 


IMPROVEMENTS. 

UPBOTEKSHTS. — SeeDowER;  Drains  AND  Sewers;  Eject- 
ment ;  Fixtures;  Landlord  and  Tenant  ;  Mortgages;  Parti- 
tion. 

4.     Gravtl,  Rail  and  Plant  Roads. 


till',  ^M- 

(0      General  Rules.  143. 

(3)     Statutory       Comfenialiou, 


(5)  Slricl  Construction.  151. 

(6)  Equity,  J51. 
a.     By  Lessees.  354. 

(0     Betterments  and  Rtfaira, 

(3)  Repairs  by  Tenant  Wko  Is 
Also  Mortgagee,  155. 

<3)  Boundary  Mistaken — Im- 
provements Compensated, 

C)      Partition.  IS7- 

fc)     Public      Land—I mtroved, 

3.  By  Mortgagors  and  Mort' 
gagees.  259. 

( 1 )  Improvement  of  Mort- 
gaged Buildings.  159. 

(a)  Mortgage  of  Realty  Covers 
Subsequent  Impro  vements, 
360. 

(3)  Corporation  Improving 
Before  Acquiring  Title  to 
Land   for     Public     Use. 


III.  ImpTOTementB  of  NavisKtion,  169, 

IV.  Lout  ImpToveonents,  370. 

1.      Constitutional  FrOfiiioni,  l-ja. 
(I)      Iniibitions.  :ijo.  A 

(3)      Taking  Property  for  Mu- 
nicipal Purposes,  271. 

(3)  Rule  of  Equality  and  Uni- 
formity. 373. 

(4)  Police  Power.  175. 
<3)      One  Subject  Expressed  in 

tkt  Title  of  Statutes,  37s- 
(6)      Limitations.  276. 
3.     Statutory  Autkerixalion,  J76. 
(i)      Delegation     of    Power    le 

Municipal    Corporal ians, 

376. 
(a)     Power    Conferred  SkeuU 

be  Definite.  377. 
(3)     Scope  of  the  Antkorisalion, 


(S) 

Sale— When  Compensated 
for  Tbrir  Beltermenls.etc. 
upon  Redemption,  363. 

II.  ImpTOvementB  of  Highwaya,  163. 
I.     Petition,  ibi- 
3.      Grades.  264. 
3.     Streets — Fee  Owner,  265. 


(6)     Inhibited      Authorization. 
381. 

3.  Ordinances.  281. 

{1)      General  Features,  j8l. 
{3)      The     Term     "Street    Im- 
provements." 383. 
{3)     Description.  383. 
(4)     Petition— Order.  385. 

4.  ATotice.  386. 
( I )  Necessity 
(3)      Purpose  O. 

(3)  Governed  by  Statute.  387. 

(4)  Newspaper  Adv. 


Necessity  of.  386. 
'urpose  of.  387. 
^•overnedby  Statu, 


■*', 

J.     City  Contracts   for  Imfrove- 
( t )     Charter  A  utkorisalion,  29a. 


s landing  of  the  community,  when 
distinguishing  wild  land,  or  land  in  a 
state  of  nature  from  that  which  has 
been  cultivated  and  improved."  The 
term  improved  land  here  does  not 
Include  land  with  buildings  thereon. 
Clark  V.  Phclns,  4  Cow.  (N!  Y.)  190. 

"  Improved  was  held  to  be  synony- 
mous with  "converted  Into  arable 
ground  or  meadow,"  in  Rost  i'.  Smith, 
I  B.  &   .\d.  911. 


B.  Land  improvea  by  one  is  land 
occupied,  held  by  him.  as  this  expression 
is  used  in  descriptions  in  deeds.  Thi^ 
use  is  not  a  technical  one.  Where  a 
description  read,  ■'  thence  ninnins 
southerly  by  land  improved  by  A  \a 
road,"  and  a  straight  line  would  have 
included  part  of  this  land,  but  a  line 
running  west  and  then  suuth  would  noU 
the  latter  was  adopted.  Bond  v.  Fav,  S 
Allen  (Mass.)  212. 
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!)      Utiaulkorited      Contracts,  .tons,  304. 

393.  (g)      Asifising  /or  Old  Worki, 

1)     Certificates.  193.  304, 

\)     t.ettingCoHtraetato  LoviesI  (10)     Reassfssmcnt,  T,a^. 

Bidder.  393.  7.      Frontuge  Asftssmentt,  306. 

;)      Asaesmttni      Lien,     as     to  (I)      Linear  Rnle.  306. 

Contracts.  194.  (J)      Affortionment  of  Cost  for 

Sfeciai  Assessments  for  Sfe-  Drainage    Improvements 

cial  Bfnefils.  295.  —  What  Is  Liable,  307. 

)      The  Principle  of  fie  Im-  8.      Vacating  Assessments,  31a. 

position,  295.  (1}      When  Profer,  310. 

1)     Hou-  Difertng from  Gen-  (J)     Effect  of  Vacating, -1,^. 

eral  Assessment,  J96.  o.     Damages,  312. 

I)      iriD  j1/b^^««»,  297.  (1)     A/easnre  of,  jii. 

I)      Requisites  of  Special  Levy,  (1)      Remedy,  yi, 

2^-  (3)     Proceedings  in  Rem,  316. 

{4)     Liabilitv     for      Changing 
Street' Grades.  316. 

Benefits,  301.  {5)      Estimation     of    Damages, 

■)     Benefits  to  Railroad  Prop-  318. 

ef/j-,  303.  (6)     5«i/»  ft_r  Owners,  319. 

I)     Improvements      of       City  (7)      Recovery  of  Payments   in 

Property  by  Private  Per-  Error,  320. 

ition. — In  law,  improvements  is  a  term  meaning  changes  in 
idition  of  property  by  which  its  value  is  increased.  It  is 
'  employed  in  the  plural  form  and  with  reference  to  real 
ty.  Illustrations  may  be  found  in  the  erection  of  buildings 
and  previously  vacant,  additions  to  buildings  already  upon 
id,  the  construction  of  sewers,  the  grading  and  paving  of 
,  the  removal  of  obstructions  to  streams,  the  draining  of 
IS,  the  clearing  of  woodland,  and  many  other  changes  by 
the  realty  affected  is  made  better,' 

irmKEsnorPRiTARBxALPxoPUlTT— 1.  ByOoonpantonndu- 
f  Title — (1)  General  Ru/es.^-The  rules  governing  the  sub- 
■  improvements,  and  determining  to  whom  their  value 
be  accredited  in  cases  of  ejectment,  are  not  precisely  alike 
the  States.  Statutory  modifications  of  the  common  law 
;e  many  variances  in  the  application  of  the  rules.  Every- 
however,  great  favor  is  given  to  the  constructor  of  improve- 
who  acts  in  good  faith  and  enhances  the  value  of  the  land 
they  modify,  or  to  which  they  are  attached. 

flnltlaii.— "Improvement   U  an    cer   v.   Tohey,   22   Barb.   (N.  Y.)  260; 
'     "  c  condiiion  orreal  or     Schenlej's      Appeal,    70    Pa.    St.      " 


property,  eflec ted   bj*   the   ex-     Schmidt  t>.  Arm Btrong,  71  Pa.  St,   355; 
:  of  iaborormoneVi  for  the  pur-     Frederick  v.  Shane,  32  Iowa   254. 
'ndering  it   useiul    for    other        ''The  word  'improvement,'   ae   \i6etl 


1  than  those   for   which   it   was  in   a   lease,   embraces   every    addition, 

y  UHed,  or  more  useful   for  the  alteration,  erection  or  annexation  made 

irpo)«s."   Bouvler'a    Law  Diet,  by  the  le«»ee,  during   the   term   for   his 

vements — worlt  done  or  things  use.     It  is  more  comprehensive  than  the 

placed  upon  land,  rendering   it  word   'fixtures.'   which     Is   nece»*arily 

for  use,   and   more   capable   of  embraced   iii  it.     French  f.  Mayor  etc.. 

>g  income.    Abbott's  Law  Diet.  iS    How,    Pr.   (N.   Y.)     220;     2   Man. 

'rench   v.   Mayor  etc.  of  New  S:  Gr.   (Enfj.)  727."      Taylor's   Land- 

i  How.  Pr.  (N.  Y.)  220;   Spcn-  UrJ  and  JcmiHl.  4  5^4,  n".  1. 
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It  is  not  the  value  of  the  improvements  themselves,  nor  their 
original  cost,  nor  the  purpose  of  the  person  who  made  them,  but 
it  is  the  increased  value  of  the  land,  by  reason  of  them,  which 
the  court  is  to  consider  when  awarding  compensation   therefor.' 

Good  faith  entitles  the  possessor  of  land,  which  he  has  im- 
proved, to  great  favor.  Though  he  may  be  ejected  from  the 
premises  by  one  holding  a  superior  title,  yet  he  ought  not  to  lose 
what  he  has  expended  in  making  the  property  permanently  better 
and  more  valuable,  if  the  increased  value  be  equal  to  the  outlay.* 

Statutory  provisions  giving  compensation  to  such  honest  holders 
and  improvers  of  land,  who  are  ejected  therefrom,  have  been  held 
constitutional.*  If  notified  of  the  defect  of  his  title,  the  pes- 
sdssor  should  still  go  on  to  erect  buildings  or  otherwise  improve 
the  premises,  he  could  not  justly  complain  at  the  loss  of  his  ex- 
penditure ;  but,  on  the  other  hand,  if  neither  notified  nor  put 
upon  inquiry,  he  has  been  held  entitled  to  recover;  and  he  has 
even  been  protected  by  statute  so  far  that,  for  improvements  made 
after  knowledge  that  his  title  was  defective,  he  could  recover,  in 
case  he  had  previously  acquired  the  property  believing  the  title  to 
be  good,* 

1.  BnluuieAd  Talne.— The  rightful  own-  Gee,  64  Miss.  119.  If  entitled  toallov- 
er  recovering  land  o(  a  possessor  in  ance  for  his  improvements,  because  of 
good  faith  under  a  defective  title,  ia  his  posGesBitm  In  good  faith,  he  is  not 
bound  to  pay  only  for  the  value  of  such  accountable  for  the  value  of  the  use 
impro^menta  as  made  the  property  and  occupation  accruing  from  hii 
more  Valuable.  Against  this,  he  is  trnprovemenLi.  Bitner  v.  N.  Y.  & 
entitled  to  credit  from  tlie  defendant  Texas  Laftd  Co.,  67  Tex.  341. 
for  the  latter's  use  of  the  land.  Breit  a.  Where  the  possessor  had  re- 
■D.  Yeaton,  101  III.  241.  Only ,  what  built  burned  buildings  nlore  cosily  than 
has  given  the  land  additional  value  can  the  old  ones,  It  was  keld^  in  an  action 
betheproper  subject  of  claim.  Whathas  of  ejectment  in  which  the  plalnttiT  re- 
been  expended  experimentally,  without  covered,  that  the  improvements  should 
increasing  the  worth  of  the  land,  con-  be  considered  in  the  defendant's  favor 
stitutes  no  ground  for  an  allowance,  in  assessing  the  damages  againsi  him. 
Noble  Ti.  Biddle,  81  Pa.  St.  430.  He  had  rebuilt  in  the  belief  thai  he  was 

Testimony  to  the  value  of  the  im-  rightly  entitled  to  the  possession. 
provementB,  and  not  to  the  increase  of  Hodgkins  v.  Price,  141  Mass.  163. 
the  value  of  the  land  by  reason  of  'the  8.  The  consHtutlonality  of  statutes 
improvemenls,  should  be  disregarded,  givingthevalueofimprovementstopos- 
Fisheru.  Edington,  85  Tenn.  23.  The  sessors  *onn /frfe,  ejected  by  those  hold- 
allowance  for  improvements  should  be  ing  superior  titles  w  affirmed.  Barker  :'. 
measured  by  the  benefit  to  the  land  Owen,  93  N.  Car.  198;  Fee  v.  Cowdn-, 
which  the  true  Owner  received.  Mc-  45  Ark.  410;  s.  c,  55  Am.  Rep.  _i;6o. 
Murray  c.  Day,  70  Iowa  671;  Thomas  4.  If  the  defendant  in  ejectment 
f.  Quarles.  64  Tex.  431.  has     neither     actual     nor  constructive 

SAfance— B«t-<iff.~The  value   of  im-  notice  of  defect  in  his  title,  and  the  rcc- 

provements   cannot  be   set   off  againsi  ord  did  not  put  him  on  inquiry  respecl- 

rent  by  one  defending  against   an   ac-  ing  it,   he   may   claim  the  value  of  his 

tion  of'^ejectment  and  pleading  adverse  improvements.     Justice   v.   Bailer,  gj 

possession  for  three  years   under   color  N.  Car.  405.      lie  may  recover  for  im- 

of  title.  Dobbs  v.  Haviston.  80  Ala.  594.  provements  made  after  learning  of  the 

On  failure  oftitte,  a   bona  fide   pur-  defect  as  well  as  for  those  made  before, 

chaser,  mistaking  the  law,   l>ut   know-  if  he   believe   the   title   good   when  he 

ing  the  facte,  cannot   claim   compensa-  bought  the  property,   under  a   statute 

lion   for   improvements   made  by   him  of    South      Carolina.     Templeton    f. 

while  In  possession.     Holmes   v.    Mc-  Lowry,«3  S.Car.  389. 
344 
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k1  faith  does  not  always  save  the  ejected  tenant  from  loss 
iprovements,  it  is  yet  always  necessary  to  his  recovery  of 
ue. 

titutory  Compensation. —  In  some  of  the  States  the  honest 
vho  makes  improvements  under  color  of  title,  is  protected 
ative  enactment,  so  that  he  may  recover  compensation 
-cted.  Even  though  he  has  bought  at  a  tax  sale,  and  has 
no  valid  title,  he  is  protected  by  such  a  statute.  He 
in  actual  possession,  and  believe  himself  to  hold  under  a 
e,  to  enable  himself  to  enjoy  the  benefit  of  such  legis- 

:atutes,  however,  differ  with  regard  to  the  effect  of  notice, 
time  within  which  improvements  must  have  been  made,, 
;  the  possessor  to  recover  on  eviction. 
iticc. —  It  has  been  held  that  even  the  registry  of  the 
title  is  not  such  notice  to  the  person  in  possession  under 
or  one,  as  to  cut  him  off  from  his  claim  for  improvements 
;cted.*     He  must  prove  his  own  want  of  knowledge.' 

torr  Elcht.— The  Minnesota  eouri,   to    be    not   sufficient    notice   of 

lich  eniitlen  an  ejected  poa-  advent    title    to    preclude    a  tenant'* 

>  held  under  color  of  title  In  recovery   for   improvements.       Hill  i'. 

to  compensation  forimprovc-  Tissier,   15   Mo,   App.  190.      Comfare 

ans  color  of  title  in  the  claim-  Stump  v.  Hombecic,  15  Mo.  App.  367. 

sor  or  in  one  from  whom  he  t.  The  defendant  must  show  that  he 

lavc  derived  hia  right.      Hall  occupied   without  knowledge  that  the 

n;,     31     Minn.      517.      See  land  was  part  of  the  public  domain,  in 

■.  Merriman,  30  Winn.  371.  order    to     recover    for    improvements 

disseised  cannot  recover  the  made  on  school  lands  held  by  him;  and 

rop«  sowed  and  removed  bv  he  must  show  that  he  had   no  means  of 

uring  his  occupancj.  thougli  learrfing  that  fact.    Thompson  v.  Com- 

■  gives  the  value  of  real  prop-  Block,  ^9  T«.  318. 

jding   improvements,  for  six  In  Vermont,  where,  by  statute,  a  de- 

isfi.   as  damages   against  the  fendant   In    ejectment    is    allowed    for 

lolder.     Minn.  Gen.  Stat.,  ch.  improvements  on   land    purchased   by 

Nash   t'.  Sullivan,   31  Minn,  him,      he     "supposing      the     title     to 
be    good     in    fee,"    a   purchaser   who 

possessor  under  a   void  tax  bought  with  knowledge  of  Incumbrance 

claim  improvements,  under  but   with    the    belief  that   the   vendor 

insin  statute  which  gives  im-  would  remove  it,  is  not  entitled  to  tlie 

ts  to  a  iooa/rff  holder  under  bene5t   of  the   act.     Vt.    Rev.    Laws, 

itie.     Zwietusch  v.  Walkins,  ^  iifjo;  Jones  v.  Steam. 

15.  An  heir  who  bad  occupied  land  for 

ccupying-claimant   act"  does  several  years  and  improved  it,  without 

a   defendant   a   right   to   the  objection  on  the   part  of  his  co-heirs, 

his  improvements   unlets  he  may  be   allowed  corapensation  for  his 

I  and  actual  possession  when  Improvements,  when,  at  their  suit,  he  is 

them.      Coonradt  i'.    Myers,  deprived   of  his   individual  possession. 

1.  Litton  V.   Litton,  36  La.  An.  348.     A 

itrj    RoUee. — A    plaintiff    in  divisional  share  of  betterments  may  be 

recover  land  improved  bv  the  shown      under      such     clrcumetancea. 

in    good   faith   and   without  Chandler  i>.  Shaw,  77  Me.  S4. 

>wledgc  of  the  plaintiff's  reg-  ?Brol  Ttanifar.— <i<iod  faith  cannot  be 

le.  must  compensate  the  latter  successfully   asserted  by   one  who  ac-t 

f  he  takes  the  land.     Howard  cepted  a  parol  transfer  of  land,  so  as  to 

igale.  13  Lea.  (Tenn.)  i;77.  entitle  him  to  the  I'aluc  of  his  improve^ 

^stry  record  was  jti-/i/,  in  Mis-  ments  when  ejected.     The   Mississippi 
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But  when  suit  has  been  brought  against  him  on  the  superior 
title,  he  cannot  then  go  on  and  make  improvements  and  plead 
ignorance,  in  order  to  recover  their  value.  In  Connecticut,  how- 
ever,  under  construction  of  statute,  it  has  been  held  that  even 
after  notice  of  an  adverse  claim,  he  may  still  improve  and  be 
compensated,  believing  in  his  own  title,*  Some  of  the  States 
limit,  by  statute,  the  time  within  which  improvements  must  have 
been  made,  in  order  to  enable  an  ejected  possessor  to  recover  com- 
pensation. They  also  provide  the  method  of  his  procedure!  In 
some  instances  full  value  is  allowed;  in  others,  only  to  the  extent 
of  the  rent,  when  the  land  is  held  merely  by  sufferance.* 

Code  of  iSSo.  Ij  ii.'ii.  give^  the  Hght  to  rent  due  for  the  use  of  the  land.     Dean 

claim     improvements    to    a    possessor  t'.  Feely.  69  Ga.  804. 
"under  eomc  deed  or  contract  of  pur^         A  defendant  may   recover  the  value 

chiise  made  or  acquired  in  good  faith."  of    permanent   improvements    on    tlie 

Citixens'   Bank;'.  Costanera,  6j   Miss,  suggestion  of  three  years' adverse  pos- 

Sji;.  scsKlon,  if  he  is   an   occupant  claiming 

Advane      PoiHHlon. — Three    years'  title.     A  mere  trespasser  cannot.    New 

adverse  possession  by  the  defendant,  in  Orleans  etc,  R.  R,  Co.  r.  Jones,  68  Ala. 

good  faith,  during  which  time  he  made  48,  in  exposition  of  Ala.  (Jode.  f)ti  ^gji. 

permanent  improvements,  entittei,  him  2951. 

to  their  full  value  when  he  is  ejected.         A  possessor  who  improves  real  estate 

The  plaintiff  may  recover  rent  for  the  in   good   faith   may  recover  therefor  if 

lime.      Turnipseed    r.    Fitzpatrick,   75  the  rightful  owner  decides  to  retain  the 

Ala.  397,  improvements.     Pending    the  owner'- 

BUI  Filed  — Motlca.  —  Improvements  decision,  I  he  pouessor  is  the  owner  of 
made  after  a  bill  filed  in  equity  for  the  the  improvements  and  owes  no  rent  for 
recovery  of  the  land  cannot  be  allowed  ihem.  Lands  which  are  the  separate 
the  defendant  in  ejectment,  though  properly  of  a  married  woman  are  sub- 
taxes  paid  thereafter  may  be  recovered,  jecl  to  this  rule.  Kibbe  v.  Campbell, 
Gordon  r.  Tweedy,  74  Ala.  131.  34  La.  An.  1163. 

The     character     of     improvements         Improvements    made  owing   to   the 

should  be  specifically  shown — proof  of  honest   mistaking  of  the  boundary  line 

their  value  is  not  enough.     Clewis  v.  may   be    allowed    the   defendant   who 

Hartman.  71  Ga.  810.  made  them,  if  the  plaintiff  stood  by  and 

I.  Even  though  made  after  notice  of  knowingly  permitted  his   own  land  to 

the    adverse    claim    under   which    the  be  thus  bettered  by  another.     Gallin  :■. 

defendant    was    ejected,   his   improve^  Organ,   57   Tex.    11.      But    a    mi»^take 

ments  may  be  allowed,  if  made  in  good  caused   by  the  defendant's  "own.  ines- 

faith    and    belief   in   his   title — a   quit  cusable  negligence,"  will  not  avail  him 

claim  deed — under  a  Connecticut  slat-  in  his  claim  for  improvements.     Folev 

ute.     Cl.  Gen.  Stat.  Rev.,  1871;,  p.  361;  v.  Kirk,  33  N.J.  Eq.  170. 
Griswotd   V.   Bragg,  19  Blatchf.  C.  C.        Procednre—lOcli.— When  claims  for 

94.  improvements   are   tiled   in    ejectment 

Though  the  eiistence  of  a  paramount  suits,  a   copy   must   be   served   on  ihe 

title  might  have  been  learned  by  due  plaintiff  ten  days  before  the  first  day  nf 

diligence  a  purchaser  under  another  title,  the   term   at  which   the  cause  is  to  Ik 

in  ^od  faith,  was  allowed  improvements  tried.  "The  claim  must  be  made  before 

under   the   construction  given    to    the  the   first   term   of   court    after  joining 

Miss,  statute  governing.    Canal  Bank  issue,  and   if  postponed   until    a  new 

V.  Hudson.  Ill  L'.  S.  (£.  trial,  evidence   under   such   a  claim  h 

3,  One  holding  land   in  good  faith,  inadmissible."      Van    Den    Brooks  r. 

under  an  adverse  title,  may  be  allowed  Corrcon,  48  Mich.  183. 
,the  full  value  of  the  improvements  he         When   the   defendant   is   entitled  '0 

has  made  upon  it,  though  the  rule  is  that  the  value   of  the   improvements  which 

the  value  of  permanent  improvements  he  claims,  and   Is   allowed  it,  judguicnt 

made  by  a  mere  tenant  by  sufferance  for  the  plaintiff,  in  the  ordinary  form, 

can  be  allowed  only 'o  the  extent  of  the  sufficiently   protects   the  defendant,  if 
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thera  purchaser,  who  comes  into  possession  and  improves 
perty  he-  has  bought,  is  entitled  to  compensation  for  his 
when  it  afterwards  turns  out  that  he  obtained  no  good 
d  must  surrender  the  property,  depends  upon  notice.  If 
oved  without  notice,  either  actual  or  constructive,  he  may 
compensation,  as  a  general  rule.  If  he  had  notice,  of 
haracter,  the  rule  is  the  other  way,' 

nee  of  notice  must  be  accompanied  with  good  faith  on  the 
the  purchaser.*  One  in  possession,  who  has  not  yet 
but  proposes  to  buy  the  premises  occupied,  and  who  has 
;d  them  by  direction  of  the  owner,  acquires  a  lien  on  them 
imount  expended.'  No  lien  is  created  tor  purchase  money 
a  husband  who  wrongfully  sought  to  convey  his  wife's 
ut  the  honest  purchaser  is  entitled  to  reimbursement  for 
;menls  put  upon  it  by  him  while  in  possession.'*     It  would 

ilTs  failure  to  pay  ihe  hsswr-  Witt  i'.  Druids'  Grand  Grove,  5s  Wis. 

x|uivalenl  to  an  abandon  mciit.  376.     The  holders  ola  inechanit's  lien, 

Kidd,  43  Mich.  307,  who  cnustd  a  i^ak  thereunder  and  pur- 

atute   of   Michigan,   allowing  cha«cd   Ihe   real   rKtate   on   which  the 

Dvements    on   a.  recoverv   in  lien   rchied,  and   then   made   improvc- 

t,    can    apply    only  to    cases  ments  on  the  land,  had  no  claim  for  the 

;  plaintiff  establi-he*  a  title  in  value  of  Ihe  improvements  when  afler- 

;.     Burkle  i-.  Ingham  Co.  Cir-  wards  evicted   hy   the  foreclosure  of  a 

i;,  4J  Mich.  518.  mortgage    that    wa«   superior    to    the 

demurrer   to  a  cross   petition  lien.      rowell   r.  Rogers,  n   111.   A;ip. 

sustained,  (he  cross  petition  98. 

led  as  properly  in  the  case,  so  3,  Good   faith   in   the   possessore  ho 

ird   Ihe   defendant  compensa'  is  ejected  is  essential   to   his  right    to 

his   improvcmenis  to  the  real  compensation    for    his    Improvements. 

I     controversy.       Preston     v.  Shaw  r.  Hill.  46  Ark.  ^33, 

1;  Ohio  St.  iS.'  S.  U«D.— Where   the   plaintiff   gave 

otlee. — "When  a  purchaser  for  possession  to  the  defendant,  and  author- 

t  consideration,  without  notice  ized  him  to  make  improvements,  while 

^rmily  in  his  title,   has   added  the  latter  was  contemplating   the   pur- 

■m.inent  value  of  the  estate  hv  chase  of  the  propertv.  the  value  of  the 

^vements.  he  is  entitled  to  full  improvements   was  held  a  Ken  on  the 

tion   for  such   added   value: "  land  In   favor  of  Ihe   defendant  when 

IS  a  lien  upon  the  estate  which  ejected  at  Ihe  suit  of  the  owner.     Han- 

r  must  discharge  before  being  nihal  etc.   R.  R.  i'.  Shortridge.  86   Mo. 

o  his  original  rights.  Hnlcher  (161. 

.  6  Or.  31.  MntSkCe    Btl*. — A     hnna-fdr     pur- 

ements  made  may  \ie  set  off  chaier,  who  improved  the  propertv  he 

tsne  protils  by  the  defendant  had   bought    al   the   foreclosure    of   a 

lent.     Ege  V.  Kille,  84  Pa.  St.  mortgage  twionging  to  an  estate  which 
had   not  been  inventoried  nor  as^icned 

letlTe    Kottea. — A      purchaser  to   the   administrator,  was  allowed  the 

roves  the  land    purchased  hy  value  of  his   improvements   though  he 

r   constructive   notice,  has  no  had   not  acquired  title  or  even  color  of 

compensation  therefor  when  title.     Miller  v.  Clark.  (6  Mich.  317. 

proves    illegal.      Effinger   v.  4,  Bonk-Sda PnrobMar  — Ifahtivband 

Va.  94.     If  he   has   notice   of  assumes  to  convey  hi*  wife's  land— she 

es  of  the  real  owner,  he  is  not  not  joining  in  the'  deed — the  purchaser 

)  payment  for  improvements  may  have   the   value   of  the  improve- 

ithoiit    the    owner's    consent,  merits  erected  hy  him  in  good  faith,  but 

■Id,  where  there   has  been  no  not  a  lien  for  Ihe  purchase  monev  paid 

ent  of  title  bv  the  owner,  and  to  the  husband.     Garth  v.  Fort,  i'«  Lea 

'      of  his  rights.  (Tenn.)  683. 
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havo  been  otherwise,  relative  to  compensation,  had  the  purchaser 
induced  the  sale.' 

A  purchaser  of  real  property,  at  a  judicial  sale  which  did  not 
affect  the  title  of  certain  joint  owners,  sold  it.  He  gave  deeds  to 
different  persons  —  each  buying  a  part  —  and  they  improved  the 
property  by  building  thereon.  The  rights  o(  the  joint  owners 
above  mentioned  were  held  to  have  been  neither  increased  nor 
diminished  by  the  sales.  They  could  proceed  to  a  partition  of 
the  property  as  though  the  sales  had  not  occurred. 

If  their  shares  {not  being  barred  by  the  sales)  should  be  assigned 
from  the  improved  property,  and  the  value  of  the  improvements, 
etc.,  ascertained  by  judicial  inquiry,  a  heavy  expense  would  be 
incurred;  but  if  these  shares  should  be  satisfied  from  the  unim- 
proved portion  of  the  original  land  tract,  the  cost  and  labor  would 
be  avoided.     So  reasoned  the  court. 

To  adjust  any  inequalities  in  the  partition,  the  value  of  the  land 
must  be  estimated  without  regard  to  the  improvements.  Every 
portion  should  be  required  to  contribute  in  proportion  to  its 
value.* 

1.  A  guardinn,  under  a  void  order  of  in   possession    under  such   agreeneni, 

court,  sold  his  ward's  land  at  an  inade-  and  consents  that  the  siructuree  mav  be 

i.uate  price.    Eightj'ears.ilter,  the  ward,  removed,  it  has  been   keld  that  the  ven- 

lii.Hng  o'   age,   attacked    the    transfer,  dee  can   recover  noliiing  for  liis  outlar. 

'ihe   purchaser,  who  iiad   been   inslni-  MtCracken  v.  McCracken,  88  N.  Car. 

mental  in  procuring  the  void  order,had  273. 

improved  ihe  land;  but  he  was  held  not  Tidd  Jndlelkl  IMit. — A  title  under  i 

entitled  to  allowance  therefor.     His  use  judicial  sale,  void  for  want  of  jurisdie- 

of  the   property   compensated  liim  for  tion   in   the  court,  but  Ihe  proceeding! 

his  outlav.    Grider   v.  Driver,  46  Ark.  regular  on  their  face  and  unqueslioned 

109,  at  the  time,  enabled  the  purchaser  to  re- 

Oi«l    Pnrcliue. — One    who    built    a  cover  for  necessary  repairs  made  wliile 

house  on  land  which  he  possessed  under  in   possession   of  the  land.     French  v. 

an  oral  contract  of  sale,  w-aa  allowed  10  Grenet,  57  Tex.'l73.     And  a  purchai<er, 

maintain  replevin  for  it.  when  the  ven-  in  good   faith,  from  a  married  woman, 

dor   had   repudiated   Ihe   contract  and  was  held  entitled  to  the  value  of  his  im- 

taken     possession     of     Ihe    premises,  nroveiiients.  though  the  deed  was  void. 

Waters  V.  Reuber,  16  Neb.  99;  s.  c.  49  llawkins  t.  Brown,  80  Ky.  186. 

Am.   Rep.  710.     But   it   has  been  kfM  S.  Gittings  v.    Worthington,  C7  Mil. 

that  if  the  purchase  lias  not  been  com-  139. 

Eleled.  and  the  improvements  . 
i^tternients,  buildings  erected 
land  of  another  by  oneoccupying  under  ments  under  a  mistaken  notion  of  the 
a  contract  to  purchase,  belong  to  the  law  was  not  allowed  for  them  upon  his 
owner  of  the  soil  if  the  sale  is  not  com-  being  ejected.  The  law  provides  (in 
Dieted.  Tyler  t.  Fickett,  75  Me.  2r:.  Mississippi,  where  the  case  occurred) 
But  if  the  vendee  is  not  at  fault,  he  Is  that  no  defendant  in  ejectment  shall  be 
entitled  to  the  value  of  the  improve-  entitled  to  compensation  for  improve- 
ments which  enhance  the  worth  of  the  ments,  unless  he  claim  the  premises  un- 
real estate,  upon  a  rescission  of  the  con-  der  some  deed  or  contract  of  purchase 
tract.  This  holds  good,  regardless  of  made  or  acquired  in  good  failh.  The 
the  cost  of  the  bctteniients  or  the  defendant,  in  the  case  decided,  had 
amount  of  the  rents.  Smoot  v.  Smoot.  honestlj  mistaken  Ihe  law,  but  was  kM 
i:  Lea  tTenn.)  174.  If,  however,  the  "not  such  a  ftosn^rfc  purchaser  as  to 
vcndor.failing  to  perform  aparol  agree-  entitle  him  to  compensation  for  such 
ment  to  sell,  makes  no  use  of  the  im-  improvements."  The  purchaser  had 
provements  made  by  the  vendee  while  bought  at  a  tax  sale.  "He  thought  hii 
24S 
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lue  of  improvements  to  the  amount  to  which  the  realty 
bettered  (against  which  rent  may  be  set  off),  is  allowed 
)de  of  Virginia ;  but  a  verdict  allowing-it  in  a  sum  which 
nee  does  not  warrant,  will  be  set  aside  on  appeal.* 
'set. — The  rule  is  well  established  that  the  honest  occii- 
ding  under  color  of  title,  and  without  notice  of  a  better 
have  the  cost  of  betterments  made  by  him  set  off  against 
an  his  eviction* 


iie     law,"    eaid     the    court,  for  this  purpose,  al  the  proper  lime,  he 

McGee,  64   Miss.   129.     See  did   not  therchv   lose  hih  right  to  com- 

ohnsoti,    53    Miss.   94,    dis-  pensalion.  Cownts  v.  Kitchen  (KvO.  7 

inthi>case.  S,  W.  538. 

who  purchased  from   the   grandmother 

I  01  II  10  anuiner,  wno  [nen  and    mother    of  tht    plaiiitiflii,  each  of 

to  3  corporation.      The  cor-  whom  had  a  life  estate  in  the    properly, 

id  no  notice  of  the  tirktven.  judgment   should   not   be  rendered  for 

"or   unpaid  purchase  money,  the  back  rents  for  the   period   prior   to 

in  good  faith, agreed  to  pay  the     termination    of   the    life    estates. 

A  took  pos»eHt.ion.   The  first  Mcllvain  v.  Porler  (Kj.),  7  S.  W.  Rep. 

>rced  his  lien.    The  corpora-  300. 

ig    improved    the    property  Bettermentii  should  not  be  etilimaled, 

Itad  not  paid   for  it  ht-  the  and  (heir  value  allowed  to  a  purchaser 

capital  slock  as  agreed,  nor  on   his   ejectment,   unless   11   is  shown 

cd   any    deed   of   salej,  was  that   he   had  boughL  and  held  in  eood 

mpensation  for  the  improve-  faith,  or   thai   the   owner  knew  of  the 

was  said  that  it  must  answer  Improvements,   etc.      Hall  i'.  Hall  (W. 

1  of  the  stotK  as  would  cor-  Va.),  t,  -S.  K.  ifw. 

the  extent  of  the  lien.  Ware  1.  A  defendant  had  the  use  of  prop- 
7Aln.  174.  ertv  for  forty  .eight  years,  and  then 
e. — If  a  contractor  to  pur-  obtained  a  verdict  of  nearly  a  thousand 
has  possession  of  It,  and  is  dollars  for  the  excess  of  the  value  of  the 
f  purchase  within  a  desig-  improvements  over  the  rent,  when  a 
,  meanwhile  to  make  pay-  wilness  icstllied  that  five  years'  rent 
i  If,  when  some  of  the  in-  was  worth  the  improvements,  and  the 
ire  overdue,  the  owner  and  other  evidence  was  indefinite.  The  ver- 
ves his  right  to  a  forfeiture,  diet  was  sel  aside.  I  Idlings  worth  v. 
:ndee,  under  such  circum-  Funkhouser  (Va.),  ij  S.  E.  51^. 
akes  permanent  improve  Boiw-lld*  FoHeNor.  In  Pk. — In  a  suit 
ancing  the  value  of  the  land,  for   land,   the    defendant,   cast   in   the 

cannot   enforce  a  forfeiture  action,  may  be  allowed  for  Ihe  improve- 

npliance  with  Ihecontracl  to  ments  he  has  made  in  good  faiih,  under 

egardless  of  his  waiver  and  color  of  title,  by  way  of  set-olT  against 

agreemeni.    Braley  i'.  Lang-  the   plalntilT's  claim   for  damages  for 

1.  S04.  the  detention  of  the  land.     This  seems 

r. —  Color    of   title,  created  the  only   way  in  which  he  can  recover 

a   Code,   4   '9^3'  ^y  Paying  in  such  action;  and  he  can  recover,  for 

will  justify  a   recovery  for  permanent     improvements     made    hy 

improvements   made  under  him,  no  greater  siun  than   the   amount 

ance   of  the  owner  of   Ihe  awarded  the   plninlifT  in  damages  and 

negan  v.  Campbell  (Iowa),  mcjifr  profits.  Putnam  r.  Tyler  (Pa.), 
Atl.  Rep.  43;  Scales  i>.  Same  (I'a.), 
Atl.  Rep.  51. 

I.  An     honest    occupant,    believing 

y,  in  Kentucky,  before  being  himself  the  owner  of  Ihe  properly  whlcli 

possession   of   the    land    on  he  hnproves,  and  having  color  of  title, 

■  have  been  erected.     A  jury  has  frequently  been  allowed  to  recover 
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This  rule  has  sometimes  been  made  statutory,  and  courts  have 
held  it  constitutional  when  so  made ;  for  it  is  formed  in  justice 
and  equity ;  and,  however  the  common  law  may  view  the  relations 
between  the  rifjhtful  owner  and  the  evicted  constructor  of  the 
improvements,  there  is  basis  in  the  justice  of  the  case  to  sustain 
such  statutes  as  consonant  with  constitutional  principles.' 

Even  where  the  improving  occupant  has  had  constructive  notice 
by  the  registry  of  the  deed  of  the  rightful  claimant,  he  has  been 
allowed  for  his  improvements  under  statute.* 

When  notified  by  the  institution  of  a  suit,  the  occupant  may 
be  maintained  In  the  possession  of  the  premises  while  the  suit 
and  his  claim  for  remuneration  for  betterments  are  pending;  but 
should  he  improve  further  meanwhile,  he  would  not  be  treated  as 
one  doing  so  in  good  faith  as  believing  himself  to  hold  good 
title.' 

When  the  adverse  claimant  has  succeeded  in  his  suit,  and  is  to 
be  awarded  the  rents  and  profits,  he  should  not  have  those  which 
have  grown  entirely  from  betterments  made  by  the  occupant.* 
By  virtue  of  a  statute,  an  occupant  was  allowed  to  "tender  to  the 
rightful  owner  the  price  of  the  land  without  the  improvements. 


the  value  of  the  betterments  made  by 
him.  as  olfeels  for  rents  and  profits 
when  ejected  bv  the  rightful  owner. 
Bacon  v.  Calleniler,  6  Mass.  303;  Jones 
V.    Carter,    li     Mass.    314;     N'ewhalt 


registered  a  deed  and  thus  given  the 
occupant  conn  t  rue  tive  notice.  This 
applies  to  purchasers  wlu>  believe  thev 
hold  title  hi  fee,  and  when  the  improve- 
ment was  made  under  the  "bcllermenl 
act"  of  Arkansas.  Beard  i:  Dansbv, 
48   Ark.  1S3;  s.  c,  i   S.  W.  701;  Fee  f. 

_..-  .7.  CU."S.)  M;'Ciris«oldi'.  Bragg,  6     Cowdrv,  45  Ark.  4:0;  Shaw  v.  Hill.  46 

Fed.   Rep.  342;  \VellK  r.  Rilev,  2   Dili.     Ark.  333. 


(U. 

2Q     W 

Mo.  1 


Hill,        But  the   plea  of  adve 


,  3S     for  three  j-ears  during  which  permanent 


;  Fen  wick  i'.  Gill,  38  Mo.jio;     improvements  were  erected,  ' 


Parfoiis  v.  MoseB.  16  la.  440;  Wood   :'.     inconsistent  with  the  plea  of  possess! 


s  ktid 


Wood,  83  N.  Y.  q7s;  Jackson 
Loomts,  4  Cow,  {N,  Y.)  168;  Rector  v. 
Gaines,  19  Ark.  70;  Green  v.  Biddle,  3 
Wheat.  (U.  S.)  I. 

1.  The  constilullonalitv  of  statutes 
allowing  compensation  for  improve- 
ments under  such  circumstances  has 
frequently  been  ield.  Fee  v.  Cowdrv, 
45  Ark.  411;  Fowler  v.  llal- 
bert.  4  Bibb  (Kv.)  54;  Ross  i'.  Irving, 
14  III.  171;  GrisVold  !■.  Bragg,  48  Ct. 
c;77;  Albee  i>.  Mav,  2  Paine  (U.  S.)  74; 
Plaquelle    v.   Pickn 


good  faith  and  under  color  of  lille 
hy  which  liability  for  rents  was  limited 
to  a  year  prior  to  suit.  Hairston  v. 
Dobbs,  So  Ala.  5S9;  s.  c.  i  So.  147; 
Dobbs  V.  Hairston,  80  Ala.  594;  Mc- 
Queen V.  Lampley,  74  Ala.  4(0. 

1.  An  occupant  in  possession,  claim' 
ing  improvements  made  in  good  faith, 
may  continue  in  possession  during  the 
pendencies  of  the  suit  to  recover  his 
claim.  He  cannot,  however,  go  on 
making  improvements  at  the  ultimate 
of   the   < 


Huebschman  v.  McHcnry,  19  Wis.  655;     enjoined  from  doing  so.     Webster  City 


Childs  V.  Shower,  18  la.  a6i;  Whitney 
V.   Richardson.  31   Vl.  306.     (,'r      ■- 
Childs      ;..      Shower,     tS      la 
Society  etc.  i'.   Wheeler, 


nd  C.  C.  Ry.  Co.  v.  N. 
-    -     -     30   N.   W.  738;  McKi 
Rand.  (Va.)   58;   Mor 


iSS 


70  1 


ly,  I    Ba        ,       , 
Gall.    (U.     Terrill,  2  Rand.  (Va.)6 
.)  105.  4.   Il    was    krtd    that    an    occupant 

S.  Oood  Faith  Klcht*  of  Occupant. — An     should   not  be  charged  for  such  rents 


:upant.  who  has  purchai^ed  land  i 
good  faith,  may  recover  for  improve- 
ments, though  an  adverse  claimant  has 


i  as  accrued    by  % 

menis  made  by  him,     Adkins 

,  19  Ind.  392. 
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1  refusal,  he  could  retain  possession  till  remunerated  for 

'id  Construction. —  A  statute  giving  the  occupant  the 
retaining  possession  till  compensated,  should  be  con- 
■ictly  *  It  would  be  manifestly  unjust  to  allow  this  right 
:;  occupant  had  knowledge  of  the  adverse  title  when  he 

improvements,  or  had  full   means  of  knowledge  which 
:ted  to  use,  or  if  he  was  wanting  in  good  faith  In  any 

If  he  has  no  color  of  title,  it  has  been  held  that  he  has 
the  right  to  have  his  claim  passed  upon  by  a  jury,  so  far 
cstion  of  the  value  of  his  improvements  is  concerned; 
ig  no  ground  to  sustain  his  claim  to  reimbursement,  what 
t  whether  the  value  be  great  or  small?* 
lor  of  title  must  have  existed  before  the  making  of  the 
nents  he  claims,  since  his  obtaining  of  it  afterwards  would 
-etroactive  effect  to  sustain  his  claim,*  He  must  show 
ible  right.* 
uity. — When  doing  equity,  as  well  as  claiming  it,  the 


isionuntfl  paldforhiRoullav,  i'.   Fleming.   7   B,    Mon.    (Kv.)    -^^-r 

owner  refuse  to  sell.    Thh  Dawton   v.   (irow    (W.   Va.)'.    1  S,  K. 

ite,     Armstrong  v.  Jackiton,  564.  by  Snvder.  J,;   Wood  t:  Krclibs. 

Ind.)  374.  33  Gratt.  (Va,)  fiSs, 

igh    a    boHa-fiite    possessor,         4.  One  who  has   fio  color  ol'  ti.Ie   is 

tnent   of  eviction,  mav  hold  not  entitled  to  have  the  quehlion  of  Ihc 

Khali   have    been   compen-  value  of  his  iniprovementB  nubmittcd  In 

the   value   of   his    improve-  the  jiirv.  under  the  Iowa  Code,  ^  i'j7'i. 

ve   the  rental  value,  yet  the  Welles "r.  Newsom  (la.).  40  N.  W.  105. 
owing  this   must  be  strictly         B.  An  occupant,  to  recover  for   im- 

and  there  can   be   no  judg-  provementi,  on  land,  must  have  held  it 

rding  damages    against  the  under  color  of  title,  according  to  thi; 

•ner.      Van    Valkenberg  l^  statute.  McLellan  I'.Omodt  (^Iinn.).  ^3 

;.),  3   S.   W.   746;   Hearn  v.  N.W.jld.    Acquisition  of  colorof  title, 

FcK.  546.  after     the    making    of    the     improve- 

atute     held     conslitutional.  ments,    would    not    avail    him.     Car- 

ather.  14  Tex.  331;:  Saunders  pentier   i-.    Small,   3;    Cal.    346.     His 

19  Tei.  194.  with  respect  to  apparent  title  must  be  such  ns  to  sat- 

now   virtoallv   embodied    In  isfy  him  of  his  right  to  possess  and  im- 

;d    Statutes  "of  Texas.     See  prove.     O'Mulcahv  t-.  Florer.  J7  Minn. 

Grandy,   3   Ohio   St.  463;  449;  s.  c,  8   N.  W.  166;  Cuin  v.  Cox 

Shower,  18  la.  J6l;  Billings  (W.  Va.),  1  S.  E.  298:Green  v.  Biddle, 

Cal,  I.  8  Wheat.  (U.S.)  1;  Matthews  r.  Davis, 

only  the  hona-fidc  occupant  6  Humph.  (Tcnn.)  314:  Carolina  Cent, 

titled    to  compensation   for  R.  Co.  %:  McCaskTil   (N.  C),  4  S.  E. 

nls;  and  it  would  be  plainly  4^18. 

■    to   allow   it    to    one   who        «,  The  denial  of  all  compensation  to 

knowledge  of  the   rights  of  such  bonn-flde  purchaser  in  such  case, 

r.  Green  v.  Biddle,  8  Wheat,  when   he   has   manifestly  added  to  the 

Jackson  v.   Loomin    4  Cow.  permanent   value   of  an   estate   bv  hii 

18   [s.  c.,  15   Am.  Dec.  349,  meliorations  and  improvements,  is  con- 

lite    I'.   Mose*.   11    Cal.   34;  trarv  to  the  first  principlef  of  equltv. 

Marshall.i   Bibb  (Kv.)  40;  Bright   1:   Bovd.  i    Siorv  (U.S.)  47^. 

.    Mood*.  I    Rand.  (Va.)  58.  Storv,  J.;  Putnam  i-.  Ritchie,  fi  Paijie 

Eoccupint  had  full  means  of  (N.Y.)   404;    Parsons  r,  Moses,  ifi  la. 

mowledge  of  the   plaintiff's  444;    Walker    v.   Beauchlcr,  17  Gr:t!l 

11  not  be  entitled  to  compen-  (Va.)  jti. 
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occupant  may  be  allowed  to  assert  his  claim  Tor  improvements 
after  he  has  contended  for  title  and  been  cast  in  the  suit,  and 
after  the  court  has  filed  its  findings,  so  that  his  right  to  compensa- 
tion may  be  passed  upon  in  the  rendition  of  the  judgment  in  the 
whole  case.'  He  is  bound  to  establish  his  claim  specifically,'  and 
show  the  value  of  his  improvements  without  basing-the  estimate 
upon  their  cost,* 

If  the  judgment  is  in  favor  of  the  defendant  on  the  question  of 
improvements,  the  plaintiff  may  ask  that  the  value  of  the  land 
without  them  be  found ;  but  it  was  held  no  ground  for  reversal 
when  the  court,  acting  without  a  jury,  did  not  respond  to  such  a 
prayer.* 

The  rule  that  there  must  be  colcr  of  title  is  not  carried  so  far 
as  to  cut  off  the  equitable  claim  of  a  purchaser  who  has  yet  re- 
ceived no  written  deed,  but  who  has  bought,  and  has  shown  his 
good  faith  in  making  payment.  It  would  be  gross  wrong  to  him 
to  deny  him  the  value  of  improvements  put  upon  his  purchased 
land,  under  such  circumstances,  on  the  ground  that  he  had  not 
received  his  written  title,  and  that  he  well  knew  that  fact.  He 
has  been  allowed  to  recover  the  payments  made  and  the  excess  of 
value  of  the  betterments  over  the  rents  for  the  time  of  his  occu- 
pancy. Though  parol  contracts  to  sell  land  were  void  in  his  State, 
yet  all  the  equity  was  on  his  side  in  a  contest  with  the  adverse 
claimant.'  Equity  will  protect  a  co-tenant  who  believes  himself 
to  be  sole  owner  while  making  improvements.* 

1.  When   a  claim  for  improvements  has   a  right   not  onlj'   to   recover  the 

fnaj  be  made  after  verdict  in  an  ejecl-  price  when  evicted,  but  also  a  right  to 

ment  suit,  it  maj'  be   made   ailer  Ihe  be   reimbursed   for    hi«   improvements 

filing   of  Ihe  court's   findings;    and  it  when  they  exceed  in   value  the  rental 

i«  error  lo  enter  judgment  before  pass-  during     the    lime   of    bis    occupancv- 

ingon  such  claim.      Fowler  v.  Sciiafer  This  was  Af/if,  notwithstanding  that,  bv 

N.  W.,  31  Wis.  3<fi,  statute,  parol  contracts  to  convey  land 

a.     Improvement,    to    be    a    set-ofT  were  void  and  could  not  be  enforced  bj 

against  rents  and  profits,  must  be  lipe-  the  vendor,  in  North  Carolina.    Atbea 

cifically  proved.    McDowell  v.  Sutlive  v.  Griffin,  1  Dev.  &  Bat.  Eq.  (N.  C.)  9; 

(Ga.),  3  S.  E.  937.  Daniel    v.   Grumpier.   75    N.   C.   184; 

S.  Actual  value — not  the  cost— fs  the  Pope   v.    Whitehead,    68    N.    C.   iiQi 

rule  in  estimating  improvements.  Weth-  Wetherell  v.   Gorman,  74   N.  C.  6oj- 

erell  t>.  Gorman,  74  N.  C.  603;  Daniel  See   Aurand  !■.  Wilt,  g  P«.  St.  54.    S. 

V.  Grumpier,  75  N.  C.  184;  Smith  v.  P.  with  respect  to  a  lessee,    Attorney 

Stewart,  83  N.  C, +06;  Carolina  Cent.  General    v.    Baliol    College,    9    Mod. 

R.  Co.  t.    McGasklll    (N.  C,),  4  S.  E,  (Eng.)  411. 

46S.  Itib  - 

4.  Where  the  defendant  had  judg- 
ment for  improvements,  and  the  plain- 
tiff did  not  pray  the  court  to  find  the  latte'r.  Baker  1:  Car 
value  of  the  land  without  the  improve-  Eq.  (N.  G.)  381. 
nients,  the  failure  of  the  court  so  to  S.  A  co-tenant,  being  a  bona-fidt  be- 
find  {a  jury  having  been  dispensed  Never  that  he  is  sole  owner,  who 
with  by  agreement)  is  no  ground  for  improved  property  legally  held  in  eom- 
revcrsal.  Coleman  -u.  Bell  (N.  M.>,  12  mon  with  another,  should  be  protected 
P.  657.  against   mortgage   foreclosure  so   that 

B.  In    equity,  a    purchaser    without  he  would  be  Uft  in  possession  of  that 

written  title  who   has  made   payment  port  of  the  land  whicli  he  has  improved, 

and  taken  possession  of  land  purchased  or  he  should  be  reimbursed  for  his  im- 
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reference  to  the  possessor,  under  an  executory  agreement 
he  will  not  be  entitled  to  improvements  made  by  him  if 
ire  to  carry  out  the  agreement  is  his  own  fault. '^ 
ty  would  not  go  so  far  to  protect  one  who  has  made  im- 
ents,  if  he  has  acted  through  a  mistake  which  due  diligence 
lave  corrected  ;  as,  when  he  has  mistaken  his  boundary  and 
sequently  erected  improvements  on  the  land  of  another, 
iference  to  his  own  deed  would  have  revealed  the  error.* 
i  deed  and  that  of  his  antagonist  claimant  are  both  from 
le  source,  and  both  recorded,  he  cannot  rely  upon  lack  of 
unless  the  latter  was  bound  to  notify  him  to  desist  from 
ng  by  virtue  of  some  local  law.' 

Tginia  the  evicted  defepdant  was  denied  compensation  for 
;ments  on  the  ground  that  the  plaintiff  had  not   claimed 
lough  he  was  conceded  to  have  made  them  while  believing 
alidity  of  his  title.*     In  some  States  the  method  of  re- , 
for  improvements,  after  eviction,  is  specially  pointed  out 


It*  out  of  the  proceeds  of  the  the  rightful  owner  recovered  h[K  land  in 

.  the  land  mutt  be  sold  under  ejeclment,  and  made  no  claim  for  rei^B 

OBure  to  BStisfv  the  mortgage,  and  profits,  the  evicted  party  could  rc-  - 

.  De  Saueaure.  17  S.  Car.  3)^9:  cover   nothing  for    his    improvements    1 

Thomxon,   I  ^   S.   Car.    337.  made  under  the  honest  conviction  that 

gr.   Selllck  <tex.).  7  S.   W.  he  had  a  good  tllle.     Graeme  i'.  Ciillen, 
ijGratt.  (Va.)  igfi.      Coot^rr  Walker 

purchaser  lakes  posseBsion  un-  x:  Beauchler,  37  Gratt.  (Va.)  511. 
^utorv  agreement  to  buy.  and         In  MUsnuri  the  evicted  party,  after 

iprovementn,  and  then  decides  judgment,  can  obtain  compensattoTt  for 

possessed  rather  than   pay  the  his  improvements  in  no  other  wav  than   , 

lad  promised  for  the  land,  he  that  poirfled  out  In  Rev.  Stat.,  %^  '259> 

!cover  for  hit  improvements.  2j6o.    Jasper  County  ip.  Mickey  <Mo.), 

Mitchell,  13  Tex.  373.  4  S.  W;  434. 
defendant  in  ejeclment  cannot        B.  Flxtnrai  ki  luinrvTaniaiita. — A  piir- 

a  bona-fidt  made  improve-  chaser  of  a  houtie,  mill  and  machinery 
he  ground  of  hJB  supposition  moved  them  lo  his  own  homestead. 
ocHj  in  quo  was  vacant  larrd  The  title  to  them  was  to  remain  In  the 
ween  his  and  the  plalntifTs,  vendor  till  payment.  Indefaullof  pay- 
own  deed  calls  for  joining  Ihe  ment.  In  trespass  to  try  title,  the  court 
■r  the  two  tracts;  and  where  refused  to  charge  under  what  clrcum- 
ncc  shows  that  the  surveyor  stances  a  lien  can  he  fixed  on  homestead 
no  vacancy;  and  where  due  property  for  worit  and  materials  in 
would  have  shown  him  that  making  improvements  on  it.  Held,  not 
lly  was  no  vacancy.  Brown  error.  The  law  of  improvements  in 
er  (Tex.).  10  S.  W.  90.  good  faith  (Tex.  Rev.  Stat.,  art.  4811. 
evicted  claimant  cannot  re-  r(jce^.)has  no  application  to  iinprove- 
permanent'lmprovements  if  ments  which  are  not  part  of  the  really, 
e  real  owner  claimed  from  Ihe  Harkev  i'.  Cain  (Tex.).  6  S.  W.  A37. 
nlor,  and  if  the  deed  of  the  See  Wanwaring  r.  Jenison  (Mich.).  27 
id  been  properiy  recorded,  N.  W.  899;  Walker  !■.  Mill  Co.  (Wis.), 
;  true  owner  had  l>een  guilty  3^  N.  W.  331;  Sword  f.  I>ow  (111.),  13 

in  falling  to  notify  Ihe   pos-  N.   E.  Si^.      Campart    Manufacturing 

desist  from   making  the  im-  Co.  7'.   Garver  (Ohio).    13  N.  E.  ^^.i\. 

Its.      Dawson   v.   Grow    (W.  See,  on  the  general  subject,  Schmllz  ». 

S.    E.     5^4,     expository     of  Schelfeic    (N.    Y.).    t    A.    698.   note; 

I  Code  of  W.  Va.,  eh.  91.  McNally  v.  Connolly  f  Cat),  1 1  P.  310; 

u  held  in  Virginia  that  where  Cooper  v.  Johnson  (Mbf.-.).  9  N.  E.  35; 
2S3 
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2.  By  Leaaeei — (i)  Betterments  and  Repairs. — Whether  the  lessor 
or  lessee  is  responsible  for  repairs  depends  upon  the  contract  of 
lease,  in  many  instances.'  But,  in  the  absence  of  stipulations 
upon  the  subject,  the  tenant  may  recover  for  repairs  necessary  to 
render  a  dwelling  habitable,  especially  if  the  lessor  represented  il 
to  be  in  good  order.  The  outlay  for  such  purposes  may  be  set  off 
against  the  rent.*  It  has  been  held  that  one  holding  a  perpetual 
lease  may  remove  a  dwelling  house  from  the  leased  property — the 
lessor  being  concerned  only  in  the  security  of  his  rent^provided 
the  removal  does  not  render  the  rent  insecure.^ 

It  is  not  the  lessee's  duty  to  make  repairs,  in  the  absence  of  a 
contract  to  do  so;  yet  he  is  responsible  to  a  sub-tenant  damaged 
because  repairs  were  neglected.  If  he  has  contracted  to  make 
repairs,  under  promisa  of  the  lessor  to  pay  for  them,  he  may  hold 
on  to  the  property,  after  the  lease  term  has  expired,  till  paymeri 
shall  have  been  made.* 

Moody  f.  Aiken,  jo  Tex.  65;  Ilutchins  Hughes  i'.  Vanstone.  24  Mo.  App.  637; 

r.    Masterson,   46  Tex.    551;   Tiffl   r.  Weinslcine  t'.  Harrison,  66  Tex,  546. 
Horton,  53  N.  Y.  377;   Eaves  r.  Esles,         If  the   lessor  has  covenanted  to  keep 

10   Kan.    J14;   Tibbelts   v.    Moore,   13  the   premises  in  repair,  and  the  lessee 

Cal.  208;  Cullers  v.  James,  66  Tex.  494.  has  sub-let   the   premises,  the  action  of 

1.  Ba^tlnliyLeMor. — A  leasoragreed  the  6ub- lessee  for  damages  for  want  of 

to   make   all   necessary   repairs  on  the  repairs  lies  against  his  immediate  le^^sot, 

outside  or  buildings  upon  notice  to  him  not  against  the  original  lessor.    Qjar 

bv  the  lessee.     Either  party  could  notifv  v.  Lucas,  25  Mo.  App.  4. 
tfie  other  and  thus  terminate  the  lease,         If  the  latter  has  not  agreed  to  make 

in  case  any  of  the  buildings   should  be  repairs,  and  there  is  no  secret  defect  in 

destroyed  by   fire.     A  stable  was  thus  the  building  rented  which  he  failed  to 

destroyed  and  the  lessee  demanded  the  disclose,  he  is  liable  neither  to  his  lawe 

restoration  of  the  building,  but  not  the  nor  to  a  sub-lessee  for  an  injury  cauted 

terminationof  the  lease.     The  lessor,  on  bv  the   premises   getting  out  of  repair. 

refusing  to  rebuild  the  stable,  was  krid  Cole   :■.  McKey.   66  HMs.  500;  s.  c,  57 

liable  for  breach  of  covenant.     Crocker  Am,  Bep.  293. 
T.  Hill.  61  N,  H.  345,  The  landlords  promise,  in  the  lease, 

3.  B«paln  hy  LeiM«. — A  lessee  set  to  pay  for  improvements  made  by  his 
off  his  payments  for  drainage  and  tenant  during  the  term  of  the  lease,  is  i 
plumbing,  against  the  rent  when  sued  covenant  "running  with  llie  land."  It, 
therefor.  The  lessor,  when  the  lease  therefore,  is  binding  upon  the  assignee 
was  signed,  had  represented  that  the  of  the  lessor.  The  lessee  may  keeppos- 
prcmises  were  in  good  order,  and  that  session  of  the  premises  until  his  outlay 
no  plumbing  and  draining  facilities  is  reimbursed,  though  ttie  term  of  the 
were  needed  beyond  what  had  already  lease  has  expired.  Ecke  i'.  Fetier.  65 
been  done.     Tlie  court  allowed  the  set-  Wis.  55. 

off.  Wolfe  V.  Arrott,  109  Pa.  St,  473;  Bracilou  by  TmiuU— BUkt  of  B*- 
Hall  V.  Burns,  17  Abb.  (N.  Y.)  S'.  mor*!.— It  was  stipulated  in  a  lease  of 
Cases,  317,  land  that  improvements  made  during 
S.  A  tenant  under  a  lease  with  cove-  the  term  should  lie  considered  a  part  of 
nant  for  perpetual  renewal  will  not  be  the  realty,  but  that  the  lessee  might  re- 
enjoined  from  tearingdown  and  reniov-  move  them  on  the  expiration  of  the 
ing  o  dwelling  house,  so  long  as  such  lease  on  the  written  consent  of  llii: 
removal  will  not  render  the  rent  in-  lessor,  to  lie  given  on  receipt  of  all  renl 
secure,  Crowe  i.  Wilson, 65  Md.  479;  previously  reserved.  Before  the  te™ 
s.  c,  57  Am.  Rep.  343.  had   expired    the   improvements  were 

4.  dontnuit  to  Rapalz.— In  the  ab-  sold  to  a  third  person,  and  a  memonn- 
sence  of  a  stipulation  to  do  so,  a  land'  dum  was  made  upon  the  back  of  tt'^' 
lord  is  not  bound  to  make  repairs,  lease  by  the  lessor,  in  which  he  cxtendtJ 
Ragan   v.  Dockcry,  23   Mo.    App,  313;  the  le.isc;  and,  when  the  term  had  a- 
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epairs  by  Tenant,  Who  Is  Also  Mortgagee. — A  mortgagee  in 
orr  cannot  recover  for  repairs  made  in  his  capacity  as  teii- 
ess  he  has  previously  notified  the  landlord  ihertof,  or  has 
le  improvements  under  contract  with  him  ;  nor  can  he  in 
acter^s  mortgagee  in  possession,  except  what  is  necessary 
rve  the  property.     He  cannot  make  improvements  con- 

0  his  own  temporary  convenience,  nor  betterments  to  en- 
he  value  of  the  property  permanently  at  his  own  option, 

executed  a   new  one.     It  was  for  a  third  renewal  did  not  make  it  ob- 

hii  claim   upon  the  improve-  ligatory  on  the  landlord  to  give  a  third 

»  commensurate  with  hi«  lien  lease  with  a  covenant  to  renew  in  case 

vnt,  and   that   the    purchaser  a  three-story  dwelling  should  be  on  the 

nove   them  at  the  end  of  the  land.     It   was   also   ktld  that  the  first 

in  payment  of  alt   rent   due.  lease  meant  that  If  the  landlord  did  not 

p.  Crary,  8  111.  A  pp.  310,     And  rer.ew  at  Its  expiration  he  should  pay 

nd   was   leased  for   live  years  for  a  two-story  house   erected   by  the 

privilege  of  renewal,  and  the  tenant,  if  any  such   had   been   erected; 

he   lessee  to  compensation  at  that  he  should  either  renew  again  at  the 

or   such   improvements  as  he  end  of  the  second  lease  or  pay  for  any 

lake   with   the  landlord'*  ap-  three-story    dwelling    that   the    tenant 

was  held  that   the  erection  of  might   have  erected.     Orphan  Asylum 

ir  dancing,  etc.,  built   upon   a  Society  r.  Waterbury,  8  Daly  (N.  V.) 

ndation   sunk   in   the  ground,  35. 

in   the   "improvement*"   con-  A  lease  contained  the  stipulation  that 

I;  that  the  subsequent  renewal  the  landlord  should  pay  the   appraised 

ase   was   acquiescence  by  the  value   of   a   house,   should   the   tenant 

in    the  improvements   made,  erect  one.  at  the  expiration  of  the  lease. 

took  the  premises  for  a  public  One   was   built  and  appraised,  and  Ihe 

cing   the   value  of  the   land  to  tenant    sued   for    its  value  on    the  land- 

:r,   and   depositing    fj.;oo    in  lord's  refusal  to  pay.     It   was  *</(/  that 

Ihe  value  of  the   building,  for  the  leitsor  could  not.  independently  of 

lees  of  the  building.  The  lessor  the   appraisers' report,  show  the  value, 

his.     The  court   ,tr/c/ that  the  nor  offer  evidence  of  thr  lessee's  failure 

did  not  deprive  the  lessee  of  to  erect  a  more  substantial  building.     It 

to  payment  for  the  buildings  was  *<r/rf  that  he  had  waived  objection 

1  of  the  term,  and  that  the  as-  to  the  character  of  the  building  by 
vere  entitled  to  the  monev.  making  no  objection  till  al^er  the  award. 
.n  f.  Sulaer,  19  Hun  (N.  V.)  Yeatman  i..  Clemens,  6  Mo.  App.  210. 
n  a  lease  for  twenty -one  years.  Where  the  lease  contains  a  stipula- 
g  a  covenant  that  ifthe  tenant  tlon  that  the  tenant  may  remove  bulld- 
iild  atwo-slory  house  on  the  ings  creeled  by  himself,  the  landlord 
within  seven  years  (or  later  in  acquires   no   ownership  of  them  unless 

landlord  should  consent)   he  the  tenant  fail  to  remove  Ihem  within  a 

:  compensated  therefor  by  Ihe  reasonable  lime  after  the  lease  ha«  ex- 

the  end  of  the  tenn,  or  have  pired.  Kuhlmann  t'.  Meier,  7  Mo.  App. 

renewed  for  Iwenty-one  years  160,     Under  such  stipulation  the  tenant 

1  that  the  second   lease  should  does  not  forfeit  his  right  to  remove  them 

stipulation  for  a  third  tenn  of  by  taking  a  new  lease  before  theexpira- 
gth  in  case  a  three -story  build-  lion  of  the  old  one.  Kerr  i-.  Kingsbury, 
d  have  been  erected  and  then  39  Mich.  150.  Ifthe  stipulation  is  that 
le  premises,  and  that  on  the  he  either  may  be  paid  their  appraised 
B  failure  to  make  such  promised  value,  or  have  the  lease  renewed,  at  the 
in  in  the  proposed  third  re-  lessor's  option,  "without  regard  lo  the 
;  should  pav  for  such  building,  siluaiion  or  value  of  the  premises 
/</ (under  the  fact  that  it  was  leased,"the  lessee  isentitled  tothe  value 
y-oneaddrtionalyear«  with  "all  of  all  such  Improvements  on  the  lessor's 
lants  required  in  il  bv  Ihe  true  refui^al  to  renew.  He  is  nolmerelv  en- 
Jon  of  the  first  lease"'), that  the  tilled  to  the  value  of  those  w'hich, 
,   in   the   second,  of  provision  as    between     him     and   the    landlord, 
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id  yet  hold  the  mortgagor  therefor  upon  redemption.'  Of  course 
ere  may  be  exceptional  cases  resting  upon  the  doctrine  of  equj- 
ble  estoppel.  And  these  must  be  based  on  the  good  faith  and 
norance  of  the  person  making  the  outlay* 

ght  be  removed  hy  him;  anct  the  ing»  and  fences  and  made  other  im- 
tsent  actual  value  was  the  sum  to  be  provements,  it  was  /leU  In  MU&ouri  that 
owed.  Hopkins  v.  Gilman,  47  Wis.  the  tenant  could  not  be  evicted  until  he 
I  ■  was  compensated  Tor  the  improveineri! 
bBpravamenta — Landlord  and  Tsnant.  made  hy  him  under  the  parol  promise. 
Where  a  landlord  leases  real  estate  Allen  v.  Mansfield,  £2  Mo.  6SS. 
be  occupied  by  a  tenant  at  a  future  Bqnltt,bl«  Benedy. — A  tenant  cannot 
ne.  and  makes  necessary  improve-  sue  at  law  for  the  value  of  the  improve- 
;nts  before  that  time,  the  tenant  is  menls  he  has  made  on  the  ground  that 
dcr  no  legal  obligation  to  pay  for  equity  would  have  relieved,  and  there- 
~m  when  he  had  not  contracted  there-  fore  the  case  is  as  though  it  had  re- 
First  Nat.  Bank  of  Central  City  lieved.  Equity  may  relieve  against  a 
Lucas  (Neb.).  31  N.  W.  Rep.  805.  forfeiture  of  improvements  erected  bv 
A  defendant  had  rented  a  hotel  for  a  a  leiisee  on  leased  land,  but  relief  mui^I 
ar.     He  had  built  an  elevator  therein  be  sought  in  a  court  of  eauity.     Stamps 

the  plaintiff's  request.     Aiterwards  v.  Cooley,  91  N.  Car.  316, 

ty  agreed  to  change  the  lease,  and  a  Third     PoaMHOl. — The     right    of  t 

■%tt  rent  was  stated.    The  water  for  lessee,  whose  lease  is  subordinate  10  a 

nning  the  elevator  (a  hydraulic  one)  mortgage,  to  claim   on  the   foreclosuie 

'I   V>S°   '   year — an   item   not   men-  for   improvements,   is    not    that  of  a 

ined  In  the  lease;  and,  after  the  plain-  third  possessor  proper.    Penn   r.  Citi- 

r  had  paid  it,  Jhe  defendant  could  not  .  t. .   ,     .  -  v  -     . 

made   to  reimburse  him.     Williams 

Kent  (Md.),  10  Am.  Rep.  118.  recover  for  betterments  made  * 
1.  Raynor  v.  Drew,  72  Cal.  307;  eil-  six  years  of  his  eviction.  Me.  Rev. 
f  Murdock  v.  Clark,  59  Cal.  695,  Stat.,  ch.  104,  t/  43;  Page  i'.  Fimon, 
Iddden  !>.  Jordan,  jS  Cal.  309;  s.  c-.xi  74  Me.  511.  In  North  Carolina,  to  re- 
1I.401;  Moore  f.  Cable,  i  Johns.  Ch.  cover  for  them,  the  defendant  must  pro- 
NY.)  384;  2  Story's  Eq.  Jur.,  J  1016A;  3  ceed  by  petition  under  the  statute,  aftsr 
imeroy's  Eq.Jur.,  4  1217.  judgment   against   him    in    ejectment. 


Merced  Mining  Co.,  14  but     before    execution.        Condrv 

■"     ■              "   ■    15;  Cheshire,  88  N.  Car.  371;.     So  mUn- 

_., , 'led  souri:     Rev.    St.    of   Mo.    (1879),  « 

Raynor  u.  Drew,  73  Cal.  307.  2259^  2261;  Henderson   v.   Langley,  76 

LUblUty  of  LetMV.— The  lessor  is  not  Mo.  3iC;  Jones  v.  Stonecutter  Co.,  jo 

ble   for   improvements  made   by  his  Fed.  Rep.    477.     Caiafare   Geoige   v. 

<see,  who  expected  to   purchase   the  Sleam  Stonecutter  Co.,  20  Fed.  Rep.47S; 

nted   property,  and   the   lessor   knew  Amsden  v.  Steam  Stonecutter  Co,  jo 

at  the  improvements  were  made  un-  Fed.  Rep.  479. 

r    the    circumstances.      Woolley   v.  Traipait— iBUiroTflment*. — Only  when 

ihorne,  59  N.  J.  Eq,  54.  betterments  become  a  part  of  therealtv, 

Though  the  lessee  has  made  improve-  and  are  made  in   good   faith,   can   the 


mder  the  belief  that  he  w 
possession  for  the  term  of  the  lee- 
's life,  he  can  have  no  compensation 


■  land  get  a 
in.  under  I 


atentitled  to  possession  forthat  A'settler  on  Texas  land  was  in   Rood 

riod.      This   was   4rW,   though    the  faith  and  entitled   to   the   value   of  hi* 

ndtord  had  silently  stood  by  and  <ieen  improvements,  believing  the  land  to  be 

e  improvements  put  upon  the  land  by  vacant  public  domain  subject   to  pre- 

e  tenant.  So  hel4  In  North  Carolina,  emption.     He  -knew   that   the   plaintiff 

unn  V.  Baghy,  88   N.   Car.   gi.     But  claimed  it  under  a  Mexican   grant,  but 

hen  it  was  proved  that  the  lessor  had  thought  the  grant  a   forgery,   and   had 

Id  the  tenant  that  he  might  occupy  been   held   so   in   a  case  iii  which  the 

e  rented  premises  as  long  as  he  lived,  plaintiff  was  a  party.     It  was  ktld  that 

id  the  latter  thereafter  erected  build-  the  defendant  was  entitled  to  show  ihc 
256 
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uiidary  yfistakiii  Improvements  Co////(VMrt/((/.— Under  the 
atute,  which  gives  improvements  or  their  value  tn  a  pos- 

good  faith,  one  may  recover  compensation  for  them  if 
lade  them  in  error  of  fact.  A  man  made  improvements 
ind  of  the  adjoining  proprietor,  under  mistake  with  re- 
the  boundary  line.  He  believed  the  site  of  the  improve- 
'  be  his  own,  and  was  a  possessor  in  good  faith,  within 
ling  of  the  statute.  He  was  ousted  at  the  suit  of  the 
er,  but  the  court  awarded  compensation  for  the  improve- 
:  had  erected.' 

rtitioii.—\  part  owner  who  has  enhanced  the  value  of  a 
his  improvements,  should  be  compensated  therefor  by 
lefited  when  partition  is  made.  This  is  true,  though  his 
laid  off  from  a  portion  unimproved.     The  belter  way  is 

as  his  portion  the  improved  part,  valued  separately  from 
ovements,  so  that  he  may  have  the  enjoyment  of  his  own 

vements  thus  made  should  be  necessary,  however.  If 
lie  improved  property  is  made  for  the  purpose  of  parti- 
re  can  be  no  allowance  from  the  proceeds  to  a  part  owner 
>roved  needlessly,  without  consultation  with  the  othur 
etors.  It  is  not  absolutely  necessary  that  his  co-tenani ; 
ave  consented  to  his  improvement  of  their  common  pr.  ■. 
Even  without  it,  if  he  has  enhanced  the  value,  he  will  be 
ed  to  that  extent,  upon  a  sale  for  partition,  by  a  court  of 
He  has  no  lien  for  the  amount  expended  in  the  un- 
;d  improvements,  but  the  court  will  respect  his  ordinary 


leliefs  under  whtchhesettled.  tiiiih  interest  filed   a  bill  for   partition 

lue  of  his  improvements;  and  and  an  account  against  the  Iwo  usurping 

J  to  iiave  made  the  iraprove-  lenants.  The  court  awarded  them  com- 

ood  faith.     Gaither  i'.    Ilan-  pensation  for  their  improvements,    and 

).  6  So.  West,  R,  flit,.  held  them  liable  for  but  one  year's  rent 

:oii  r.  Brown   (Tex.),   8   So.  prior   lo  Ihe   Instiliition    of    the    suit. 

'-  31S.  Sanders  c.  Robertson,  vj  Ala.  465. 

ito   IB  Oomnioii. — '-  On    par.  I'he     iitatutes   of    Miehigun.    giving 

farm,  a  tenant  in  common   it  compensation  for  improvement"  to  the 

the   benefit  of  the   value   of  holder  for  six  ,vcars.  are  inapplicable  lo 

■nts  made  hy  him  on   a   part  one   of  several     tenants   in    common; 

:  has  the  exclusive  possession  otherwise  "  he  might  recover  from  each 

jugh   his   share   be   assigned  the    full  value  of  the   improvements.'' 

■      Reed     v.    Reed,  fiS   Me.  Martin  f  O'Conner.  37  Mich.  440. 

S.  Oa-Tenaatr — If  improvcmenis  are 

i  partition  of  land  among.ien-  not     necessary     to  the   enjoyment    of 

nmon,   the   tenant    who   has  Ihe  estate,  and  are  made   upon  indivi^;i■ 

I  part  is  entitled  to   have   it  blc   realty   by   a  co-tenant,  he   cannot 

him  at  ■  valuation,   without  be  allowed  ifieir  value  out   of  the  pro- 

ihe   improvements."    Collett  cceds  of  sale  made   for  the   purpose   of 

•on.  So  N.  C.  3^7.  partition.     Being  made  without   notice 

'                      held   exclu-  to  his  co-tenants,   and   without   belief 


lion  of  ferry  properly,   im-     that  the  sole  ownership  was  in   himself, 
and    diviifed     it     between     the  improvements   give    him  no   claim 
.  regardless  of  the  rights   of    upon  such  proceeds.     Elrod  v.   Keller, 
«ners.     One   who   owned  a    Si^Ind. 3S;. 
C.  ofU— 17  -im 
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Co-tenants  joined  in  erecting  an  improvement.  One  of  them 
iccupied  it  with  the  consent  of  the  other.  It  was  held  that,  on 
lartition,  he  would  be  entitled  to  his  homestead  estate,  but  that 
he  other  co-tenant  should  have  half  the  value  ol  the  improve- 
nents.' 

Before  the  partition  of  an  estate,  the  widow  occupying  wilh 
ler  children  may  improve  it,  and  be  allowed  therefor  when  the 
livision  is  made.  If  improvements  on  her  third  of  the  estate 
lave  been  made  by  another,  the  value  is  to  be  deducted  from  il 
ind  paid  to  him.  An  heir  in  possession  of  an  estate  may  recover 
or.useful  improvements  made,  of  which  his  co-heirs  were  cogni- 
;ant.« 

(5)  Public  Land — Improved. —  Compensation  was  allowed  in 
Texas  for  improvements  by  a  settler  on  her  domain  who  made 
hem  in  good  faith.  But  in  Kansas  it  was  refused  to  a  purchaser 
vho  had  partially  paid  for  the  land  he  improved  and  then  allowed 
he  property  to  be  sold  for  taxes.'  Acts  called  "  occupying  claim- 
mt  laws"  exist  in  Kansas,  Iowa,  and  perhaps  other  States,  if  not 
)y  that  name.  Several  States  have  statutes  regulating  the  que*- 
:ion  of  compensation  to  occupants  who  improve  the  lands  they 

'I'lie  rale  is  that  a  co-lenant  may   re-  the  partition  made  on  her  owti  applio- 

o^e^  for  his  improvements;  though  his  tion.  less   the   value   of  iinproveiii«nl« 

Ill-tenants   have   not  assented    to    his  made  bv  the  alienee.     Quick  i'.  Brenner, 

linking  them,  when  the  Improved  prop-  loi  Ind.  J30. 

Tiy     comes    to    ht   partitioned.      But  S.  Iiiipr(imnMitofPiibUoLw>d-"Oci:u- 

here  are  enceptions.      If,  however,   he  pv'ng    Claimant." — One    who    geiilei 

■nhances   the   value   of    the    propcrtv  upon    and    improves    public    land   in 

vhilc  vet  undivided,  a   conn   of  equity  good  faith  is  entitled  lo  the  value  of  hit 

vill  not  grant  a  partition   without   first  iniprcivenients.  on  eviction.     Sellman  r. 

illowing  for  the  improvement*   a  suit-  Lee,  jj  TeiL.  319.     But  a  purchaser  of 

ible  compensation,     lie  does   not   ac-  bi^hool     land,    who    improved     it   but 

luire  a  lien  on   tlie  estate   ty    making  allowed   It   to   be  sold   for   taxes  after 

lis  unauthorized  improvements.      Sar-  having    paid   two   instalments  of  ttie 

>ach  V.  Newell.  30  Kan.  102.  purchase  monej',  was  not  allowed  llu 

A  co-heir,  having  claimed  title  to  the  value  of  hia  improvements  when  ejected 

jlher  heirs' share  of  land  held  in   com-  by   the   tax-sale   purchaser.      He  wa» 

non.   under   a   deed   charged   to   have  *<-/i/ not  entitled  to  it  under  the  "occu- 

jeen  forged,  had  to  pay  his  part  of  im-  pying-claimant"     law.       Newland    ;. 

[)rovements  made    under   liis   superin-  Baker.  sC  Kan.  341.     This  law,  adopted 

tendency,  when   the   land   came  to   be  in    186S,   provides   that   no    occupvins 

partitioned.      Baird   v.  Jackson.  98  III.  claimant     shall     forfeit    his    riglii    to 

;S.  improvements     or     compensation    for 

1.  Lewis     V.    Sellick     (Tex.).   7    S.  their    value,   Ijut    that    the    successful 

\V.  Rep.    673.      Purchaser    need    not  claimant  may  take  either  the  land  or 

p.iy  mortgagor  for  improvements.     He  the   value.      The  aniendment  of  1S71 

bought   at   foreclosure   sale.      Neal    v.  docs  not  repeal  this  provieion.    Sleplie"' 

Hamilton  (Tex.).  7  S.  W.  Rep.  (Hi.  v.  Ballou.  27  Kan.  594.     When  ■  judj- 

S.  A  widow  who  had  made  improve-  ment  of  ejectment  was  rendered  ajain-l 

ments  on  land  belonging  to  herself  and  an   occupying  claimant,  who  gave  up 

her  minor  children  was  allowed  their  the     premises    without    claiming    llic 

value  when  the  property  was  afterwards  benefit  of  the  act  and  afterwards  i-utJ 

partitioned.     Buck  i^.  Martin,  11   S.  C.  tor  the  value  of  his,  improvement'-  il 

590;  s.  e.,  53  Am.  Rep.  70i.  was  bfid  that  the  owner  could  set  "'■ 

She  was  HfM  entitled  to  one  third  of  Ihe  value  of  the  rents  during  the  time 

the  v.ilue  of  land  conveyed  to  her  by  her  he  had  been  dispossessed.     Barton  :■■ 

husband  alone,  estitnated  at  the  time  of  National  Land  Co.,  27  Kan.  &J4. 
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d  there  have  been  expositions  of  those  laws  by  the  courts.' 
;ce  of  a  lot  has  no  action  against  a  city  for  not  completing 
tments  begun  by  it  when  the  owner  himself  has  no  such 

lolder  of  a  leasehold  interest  in  New  York  city  paid  an 
ent  for  a  local  improvement,  which  he  had  covenanted  to 
s  lease.  The  lessor  having  succeeded  in  getting  the  assess- 
oceedings  set  aside,  the  lessee  sued  the  city  and  recovered 
ment,  since  the  city  had  received  the  money  of  the  lessee 
le  suit  of  the  lessor  was  pending.' 

proTuneiLti  by  Kwt|p^n— HortgagMi — (i)  Improvement  of 
^ed  Buildings. — One  who  takes  a  mortgage  on  a  building 
other  improvement  does  not  have  it  upon  the  land  on 
he  structure  is  situated.  Only  that  which  has  been  placed 
e  land  by  the  mortgagor  is  the  subject  of  the  contract, 
rtgagce  acquires  a  right  in  equity  to  compensation,  should 
1  owner  take  possession  :  or  he  acquires  a  right  to  the  im- 
ents.  If  the  mortgagor  should  buy  the  land  after  giving 
Igagee,  that  would  not  affect  the  original  contract ;  that 
lortgagee  would  not  be  benefited  by  the  purchase."* 
essee  erect  a  building  on  rented  land,  with  the  privilege 
)ving  it,  and  should  mortgage  it  while  the  lessor  has  re- 
:he  right  of  retaining  it  on  payment  of  its  value,  it  has 
Id  that  the  mortgage  is  of  realty,  and  may  be  classified 
mmon  law  chattels  real." 

iprlnf  CUUdmM.— Settlers  on  Ma^or   etc.  of  New   York,  87   N.   Y. 

nes  river    lands    In  Iowa  are  359. 

a  improvements  as  occupying  fmprovemenlt    made    by    a    tenant 

I.     ConKtniction  of  the  act  of  holding  during  the  life  of  another  were 

ivc  to  Buch  claimantri.     Litch-  krld  not  chargeable  against  the  fee-aim- 

hnson.4  Dill.,C.C.55i;Chap-  pie  owner  on  his   coming   into   poxaeit- 

arecr,  4  Dill,,  C.C.  vi7-  "'on.     Curtis  v.  Kowlcr  (Mich.).  33  N. 

lilomia    the    defentfant    mii«t  \V.  S04. 

J  in  good  faith,  and  alio  under  4,  One   who  mor'^a^es   to    another 

itie,  to  enable  him  BuccesKfullj'  the   improvements    lie    han   put    gpon 

I     improvements.       Field     v.  land  in  hla  posKChsion,  but  not  his  own, 

t,  4  Saw.,  C.  C.  SJ3.  convey*  no  title  or  interest  10  the  land 

'ids  there  is  an  act  regulating  itself.'   lie    has   an   equitable  right  to 

rtice     in    the     assessment    ol  compensation    for    the    improvements 

lentH  made  by  the  occupying  (under  the  circumstances  stated  In  the 

which  has  received  construe-  opinion    from    which  this    is  drawn), 

jncan   i'.  Jackson,  16  Fla.,  in  which   can   he   assigned  and  conveved 

n  of  the  Occupying  Claimant  like  any  chattel  interest     (Lombard  v. 

"la.  Laws,  ch.  133.     AUo,  the  Ruggles,  9  Me.  6j).     But  the  owner  of 

similar   act.      VVeslerlield    v.  the   land   on   which   they   are  erected 

,59tnd.3lt.     And  the  Kansan  may  dispossess  the  ownur  of  the  im- 

of   like    Import.       Bauder    i-.  provements   at   will.     The   latter  may 

o   Kan.  367,  in   exposition   of  then   seek  compensation  for  the  loss  of 

n.  Stat.,  p.  734.  i  534;  Lcmcrt  his  improvements  by  action  of  assump- 

t,  18  Kan.  g;  Maynes  i-.  Vealc,  ~it  or  hill  in  equity.     He  has  only  his 

[74.  equitable  right  to  compensation,  which, 

tiland  V.  City  of  Galveston.  54  however,   is   recognized   by   statute  in 
Maine   (Chapman    i'.    Butler,   a    Me. 

tsell    r.   Mayor  etc.   of   New  191).     Mitchell  r.  Black.  64  Me.  48. 

;  N.  Y.  ^6.    See  Spears  i'.  s.  Griffin  v.  Marine  Co.  of  Chicago, 
2.%U 
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{2)  The  Mortgage  of  Realty  Cffners  Subsequent  IiiiproX'ements.— 
The  lien  on  land  is  good  upon  structures  put  upon  the  premises 
after  the  date  of  the  mortgage.  Whether  they  be  erected  by  the 
mortgagor,  or  by  one  who  has  purchased  from  him,  the  rule  is 
the  same.  Even  though  a  purchaser  has  made  improvemcnis 
without  actual  notice  of  the  existence  of  the  lien,  he  is  presumed 
to  be  notified  by  the  record,  and  the  mortgage  will  cover  his  im- 
provements.'  Without  naming  the  improvements  in  the  instru- 
ment itself,  the  mortgage  takes  hold  of  them  all,  and  all  fixtures 
thereafter  attached  to  the  land  * 

A  stranger  who  has  notice  of  the  existence  of  a  mortgage  upon 
land,  and  who  erects  buildings  or  other  improvements  thereon. 
with  the  consent  of  the  owner,  places  them  under  the  lien  as 
though  erected  by  the  mortgagor." 

(3)  Corporation  Improving  be/ore  Aequiring  Title  to  Land  for 
Public  Use. — "If  a  corporation,  having  power  to  take  the  land  by 
condemnation,  make  improvements  before  exercising  this  power, 
the  mortgagee  cannot  be  deprived  of  the  benefit  of  the  improve- 
mcnts  by  allowing  the  corporation  to  redeem  the  land  by  paying 
the  value  of  the  land  when  it  took  possession.  It  is  negligence 
on  the  part  of  the  corporation  to  proceed  with  improvemenis 
without  first  either  obtaining  a  release  of  the  mortgage,  or  con- 
demningthe  interest  of  the  mortgagee  if  it  had  the  power.  The 
corporation  stands  in  the  relation  of  a  purchaser  with  notice  of 
the  mortgage,  it  being  duly  recorded,  and  it  cannot  have  an  ad- 
vantage as  to  the  improvements  which  the  mortgagor  would  nut 
have  had.  There  is  no  good  reason  for  discriminating  in  its 
favor.  To  give  a  purchaser,  with  such  notice,  this  right,  would 
enable  him  to  obtain  from  the  mortgagee  by  means  of  the  im- 
provements, a  compulsory  release  at  the  value  of  the  land  at  the 
time  of  taking  possession."* 

As  against  the  mortgagee,  the  mortgagor  cannot  recover  com- 
pensation for  his  improvements  made  on  the  mortgaged  land.* 
Nor  can  mechanics  for  the  construction  of  a  building  thereon,  ur 
laborers  for  work  done,  or  persons  furnishing  material,  claim  any- 
thing of  the  mortgagee  who  has  not  contracted  to  pay  therefor.* 

Jmprovetnents   by  Lessees. — Where  a   mortgagor  is  the  les-ior. 

51  111,  130:  "The   property   mortgaged  A   flume   for  llie  conveyance  of  waltr 

waK   an   actual  inierest  in  real  estate,  a  U  in   the  nature   of  real   edtale,  and  a 

chattel  re.il  at  the  common  law,  ralline  mortgage    upon    it   wil[,  without   am 

under  the  definition  of  '  real  estate,'  '  special  provision,  include  all  improrc- 

ctc.  menis   then   on   the   line  of  Hie  worV, 

1.   Martin  v.  Beatlv.  54  HI-  icx>:  Rice  and    aUo  alt   that   may  aftenvards  be 

1'.  Dewey,  114  Barb.  (N.  V.)  455.  put  Ihere." 

1.   Umon"   Water    Co.   v.    Murphy's  S.    Booracni  v.  Wood,  z^  N.  J,  Eq. 

Fliiming  Co.,  22  Cal.  (m\:  "A   mort-  371. 

gage   upon   a   l!ume  or  ditch  not  conl-  4.  Jones    on    Mortgagee,    vol.    i.   f 

pletcd,  but  in  process   of  construction,  6S1. 

cDverE  the   whole    work    when    com-  6.  Childs  v.  Dotan,  5  Allen  (Mas^.J 

pleted,  if  apt  terms  expressing  that  in-  319. 

tent  are  u»ed  in   the   instrument.  ...  S.  Holmes  v.  Morse,  50  Me.  102. 


if  IMPROVEMENTS.  Priwt*  E«a  Propwtr. 

granted  a  lease  for  a  term  of  years,  and  has  had  money 
to  him  by  the  lessee,  which  he  has  expended  in  the 
if  buildings  pursuant  to  a  contract  with  the  lessee  so  to 
le  money,  the  mortgagee  cannot  be  made  to  compensate 
for  his  outlay.' 

en  Mortgagee  in  Possession  Is  Allowed  for  Improvements. 
ortgagee  cannot  improve  the  land  of  the  mortgagor 
holds  for  the  purpose  of  foreclosure,  except  at  the  risk 
his  outlay.  He  is  not  the  owner,  but  rather  a  trustee. 
;xpend  what  is  requisite  for  the  preservation  of  the  prop- 
le  way  of  repairs.  He  may  improve  a  dwelling  so  far 
:e  it  habitable  if  it  was  not  so  on  his  coming  into  posscs- 
le  may  pay  out  money  for  the  preservation  and  over- 
iroperty  that  is  tenantless.'  It  is  his  duty  to  keep  the 
in  order,  and  a  neglect  of  it  will  render  him  liable  to  the 

nents  require  the  assent  of  the  mortgagor  in  order  to 
e  mortgagee  in  possession  to  compensation  for  making 
Should  he  make  them,  however,  and  the  mortgaged 
subsequently  redeemed,  he  would  not  be  liable  to  in- 
;nt  and  profits  on  account  of  them.*  The  rule  is  other- 
he  betterments  be  made  by  a  stranger  wrongfully  in 
ti.' 

the  mortgagee,  in  good  faith,  believing  that  he  has  ac- 
ta— IIort|as«d  land  cannot  4.  StiacRer  v.  Chnnibcrs,  2  IlnUt.  (N. 
.ated  tor  monev  advanced  to  J.  R(j.)  548;  MtCumber  v.  (ilhnan.  [5 
rovemcnt".    as.    against    Ihc     IH.iSi;  Dexter  i'.  Arnold,   3  Sum.  (C. 

llavon  V.  Boston  &■  Wor-     C.|   loH. 
o.,  S  Allen  (Mass,)  T^t-y  B.  Consent  of  Ihe  mortgagor  should 

nongilge  ibreilosiire  is  pcnd  -  lie  had  in  Ihe  making  of  betterments  liv 
mortgagor  IcaseH  the  prem-  the  mortgagee,  tn  entitle  the  latter,  to 
•  lessees  take  and  keep  p<)!.-  conipensation.  Lowndes  f.  ChUholm, 
er  ilaim  of  light,  the  mort-  2  McCord  (S.  Cor.)  ^\y,  McCarron  v. 
recover  damages  for  rents,  Cassidv.  iS  Ark.  34;  Mickles  r.  Dilluge, 
having  rorecloeed.  lie  can  17  N,  V.  80;  Harper's  Appeal.  64  l*a. 
t  for  Ihc  itnprovcnientii  made  S1.,t[5:  Hidden  i'.  Jordan.  ;S  Cat.  .101. 
«s  themselves  nolwithstand-  Mortcwor  Danltd  Comp«iitkUoii. — 
elief  in  Ihe  validlt,v  of  their  The  rnorlcagee  bought  land  at  his  fore- 
les  on  Mortgages,  vol.  1,4  closure  snTe  and  the  mortgagor  was  re- 
1 -■- Adams,  4  Allen  (Mils-.,)  fused  compensation  fnr  the  improve- 
ments he  had  made.  Neal  v.  Ilamilton 
igM'i  ImproTkinaBta.  —  "A  (Tex.).  7  S.  W.  Ajj. 
in  possession  should  he  ill-  «.  Belt  ;■,  TIte  Mavor.  to  Paige  (N. 
n  redemption,  his  necessorv  Y,]  4C1;  Moore  r.  Cable,  1  Johns.  Cii. 
ir  keeping  the  estate  in  re-     (N.  V.)  ,i8;, 

ot  expenditures  for  conven-  T,  Merriam  r.  Barton,  14  Vt.  501.  Tf 
ornament."  Woodward  f.  made  bj-  the  mortgagor,  iher  enure  to  his 
Gray  (Mats.)  132,  benefit  on  redemption;  but  the  morlga- 

lental  ground*  that  cannot  gee.  while  in  possession,  is  not  responsi- 
IX  a  sum  sufficient  to  paj'  for  ble  for  them,  or  for  labor  or  material 
em  in  order,  maj'  be  pre-  eniploved  in  making  them,  except  as 
he  mortgagee  in  possession  above  stated.  Jones  on  Mortgages,  1 
it  charged  In  his  favor,  upon  vol..  ^  iil",  rUinf;  (lolmcs  v.  Morse, 
1.  Sparhawki-.  Wills.  sGraj-  50  Me.  loi;  Chltds  i-.  Dotan,  5  Allen 
1.  (Mass.)  319, 
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quired  a  perfect  title  by  foreclosure,  makes  betterments,  he  should 
be  compensated  for  tliem  on  subsequent  redemption.*  If  he  has 
been  led  into  liis  erroneous  belief  as  to  title  by  the  mortgit^nr 
himself,  his  right  to  compensation  is  the  more  apparent.' 

Where  the  mortgagee,  long  in  possession,  erects  bcttermciH'^ 
with  the  knowledge  of  the  mortgagor,  who  interposes  no  objec- 
tion, he  may  claim  compensation  on  redemption— he  paying  ad- 
ditional rent  in  proportion  to  the  increased  value  from  the  date 
of  their  erection.^ 

(5)  Purchaser  at  Mortgage  Sale. — Persons  buying  real  estate  .H 
a  foreclosure  sale  and  subsequently  erecting  permanent  improve- 
ments thereon,  under  the  honest  belief  that  the  title  is  in  them- 
selves, should  be  compensated  on  redemption.*  This  has  been 
held  true  where  one  bought  of  the  mortgagee  and,  erroneously 
believing  that  he  had  acquired  a  perfect  title,  proceeded  to  erect 
permanent  buildings.'* 

1.  Jones  on  Morlgages,  IfXll'S.ciling,  Mutual   Ins.  Co.  i'.   Campbell,  95  III 

among  other  cases,  Miner  v.  Bcekman.  267. 

r,a   N.  Y.  337;    Putnam   v.   Ritchie,  6  A  decree,  foreclosing  a  seiiior  morl- 

Paige  (N.  Y.)   390;  Welmore  i'.  Rob-  ^age.  provided  that  a  junior  one  fhoulU 

trls.    10  How.  Pr.  (N.  Y,)  SI ;  Fogal  i-,  not  be  impaired.     It  was  *cW  that  the 

Pirro.  17  Abb.  Pr.  (N.  Y.)  1:3;  Troost  purchaser  al  ihcsale  could  not  coinpil 

;■.  Davis.  31  Ind.  3^;    Rotierls  :■-  Flem-  the  junior  inorlgagoe   to  pai-  for  ini- 

ing,  53  III.  196.  provcmcnis  made  bv  liim  while  in  po>- 

3.  Bacon  v.  Collrell,  13  Minn.  194.  sc»ion   under    Ibe   sale.      Coleman  :. 
S.  Roberts  v.  Fleming,   53   111.    196;  Witherspoon,  76  Ind.  ^3?.     But  could 

Montgomery  v.  Chadwick.'?  Iowa  114.  recover  lo  the  extent  of  the  mortga;;,', 

4.  Green  i'.  Dixon.  9  Wis.  531;  Green  on  foreclosure  by  the  junior.    Cattcrlin 
r.  Wescotl.   13    Wis.  606;  Barnard   v.  v.  Annstrong.  79  Ind.  514. 
Jennison.  27  Mich.  130.  Hortsftca — Aimiimento. — Owners  of 

B.  McSorley  v.   Larissa,    100   Muss,  land   sold     for    non-payment   of  voiJ 

270,  and   others   cited   from  Jonca  on  tily    assessments,  agreed  to  sell  il.  lo 

Mortgages,  ^  its8,  from  which  the  cases  a     private     purchaser,     who    was    10 

of  the   last    three    previous  notes   are  deduct    enough     from     the    price    10 

taken.  pajf     the      assesi^ments    and      remove 

MoTtsage  —  ImpiWTamantt.   —  The  the    cloud   upon  the    title  created   b;' 

mortgagee   being  in  posscsBion  of  land  them.      The   purchaser   paid   the  citv 

which   was   covered    with  sprouts  and  the  sum  required  for  the  redemption  of 

bushes  (the  large  timber  having  been  the  property,  taking  it  from  the  price, 

taken  off),  and  supposing  himself  abso-  IiwasAc/i/  tliat  the   purchaser  at  ttif 

lute  owner,  cleared  the  land,  built  fences  assessment  sale  was  not  entitled  to  re- 

and    a    barn,    without    any   objection  ccive  this  money  from  the  city.    [Di- 

being  interposed  hv  the  mortgagor,  who  sent.]     Remsen  r.  Wheeler,  10 j  li.  V. 

stood  by.     On  a  bill  to  redeem,  il  was  s7i 

4>7/if thattheimprovements werechai^-  One  is  not  personally  liable,  if  hi' 

able    to  the   mortgagor.      Morgan    v.  name  is  not  upon   the  assessment  loH. 

Walbrldge,  56  Vt.  405.  under  New  York  acts  1813,  ch.  86,  ^  175. 

Money  had  been  advanced  on  a  mort-  It   was   keld,   therefore,   Ihat  where  a 

gage,  but  the  mortgagor  was   not  the  junior  mortgagee  acquired  the  properii 

beneficial  owner  of  the  property  ;  and  mortgaged    by  foreclosure,  aiterwnrtl^ 

the  mortgagee   was    informed    ol"  Ibis  assessed    for   improvements    with    hi» 

fact  when  the  mortgage  was  executed,  name   omitted   from   the  record  ;   3.ni 

tipon  a  bill  to  quiet  title,  it  was   ield  where  the  senior  mortgagee  afterward' 

that  the  person  claiming  the  beneficial  foreclosed     and   bought   in    the   same 

ownership  should  pay  for  the  improve-  property,  and  paid  the  assessment,  the 

ments  put  on  the  property  by  use  of  the  senior  could  not   recover  of  the  junior 

money  raised  by  mortgaging  it.     Union  the  amount  of  the  assessment  thusfuid- 
262 


Mt  IMPROVEMENTS.  ofHighmyi. 

TBOTEHZHT  OF  HiQHWATB— 1.  Petition.— The  method  frc- 
pursucd  and  pointed  out  by  statute  in  some  States,  by 
)ropcrty  owners  proceed  to  have  a  highway  opened,  is  the 
ing  of  the  county  authorities  to  order  the  improvement, 
ition  must  be  confined  to  one  improvement,  if  the  statute 
:ribes,  though  there  may  be  more  than  one  petition,  pro- 
1  together  contain  the  requisite  number  of  names  required 
statute,  where  the  number  is  prescribed  or  the  necessary 
ion  of  property  holders  is  designated.' 
■-. — Incidental  to  the  power  directly  conferred  on  a  cor- 
1  to  construct  and  maintain  highways,  is  that  of  providing 
ins  of  drawing  off  the  surface  water  from  the  highway  to 
d  adjoining,  or  through  channels,  covered  or  open,  to 
slant  places.* 

.ifelns.  Co.   v.  Sagc,4i    Hun  petition,  the  court  thought   there  had 

35.  not  been  liill  compliance  with  ihe  ttniute 

OoDStriwd. — The  act  for  the  shown,  and   held  the   granting  of  the 

lent  of  the  Trov  Hill  road  in  petition     to    be    void.      GodcTiaux    w 

V  Citv    (acl  of'i87t)   U  con-  Carpenter(Sev.),  i^Pac.  Rep.  140.  See, 

!  so  far  a»  the  citizens  of  that  with    regard    10   juriadlclion,    Elv    v. 

oncemed. and  can  be  executed  County  of  Morgan   (Ind.),  14    N,    E. 

:  to  the  legislative  intent— llie  Rep.      336.      To      such      a      petition 

ingassumed  bvthecily.  Dew-  names  may  be  added  or  withdrawn.  b_v 

i.ileghenj-,  o;  W.  St.  437.  leave  of  the  board,  up  to  Ihe  timi'  of 

the  act  relative  to   Ihe  con-  report     thereon.      A    i%imilar    stat;iIo, 

of   gravel   roads   (March    1,  Rev.  Stat.  Ind.  1881,  4  5095;   Blacl;   :■. 

petition  to  the  county  board  Thomson      (Ind.),     13      N.     E.     Rep. 

ontined   to  one  improvement.  409.     If  the  board  decide  the  number  of 

ovemcnt  prayed  for  may  be  a  petitioners  to  be  Mifficicnt,  and  no  oh- 

ig    single    line     or    one    with  jettion  be  made,  Ihe  proceedings  will 

all  Ihe  parl^  being  connected,  not  ai^erwards  be  held  void   in  Indiana 

on  as  a  "  gravel  road  "  Is  lufli-  on  the  ground  that  there  were  too  fcwr 

the    petition.       Stoddard    v.  pelilionerii.   on   appeal.      Robinson   ;■. 

75  Ind.  10.  Ripp(.-y    (Ind.).    \i    V.    E.   Rep.    141. 

Ion  is  not  rendered  unneccs-  Nor  after  the  viewers'  report  has  been 

the    proviso   of   a     statute;  filed.     Osborn   v.  Sutton    (Ind.).  9   N. 

hen  one-half   or  more  of  the  E.  Rep.  410. 

etc..  of  any  street   Ivtng   be-  Where    two-thirds    of   Ihe    re.sident 

'o  main  street  crossings    has  owners  must  petition  the  trustees,  under 

ady  performed,  the   board   of  a  statute,  before  the  latter  can  proceed 

rs  may  order  Ihe  remainder  of  to  improve  a  public  hii;hway,  il  Is  not 

ting.  etc..  notwithstanding  Ihe  essential  that  all  the  petitioners'  names 

of  anv  or  all  of  the  pro]iertv  should    be   attached    to    one    petition. 

DyeV  J'.  Miller.  5S  Cal.  ^^5,  Campbell  v.  Parlt,  3J  Ohio  St.  544. 

t ion  of  act   of  April   i,  iSjj,  3.  Oenaral  Pown. — Corporations,  re- 
quired by  law  to  construct  and  repair 

1  tor  mUlc  Koaili. — Nevada,  their  highways,   may   make   necessary 

;,  requires  that  a  majority  of  water  courses  to  draw  the  water  from 

yLTS  of  a  district,  according  to  Ihe  road  to  the  adjoining  land.     They 

ssessment  roll  previous  to  the  may  do  this  in  the  absence  of  special 

in,  should  sign  the  petition  to  statutory  authorization  on  this  particu- 

ty  commtssioneni  in  order  to  lar  subject.     I'hey  could  not  be  liable 

lubllc  road  established.    This  for  so  doing  "if  no  wanton  or  unneies- 

jurisdictional;  so,   when   the  sarv  damage  was  done,  and  thcv   were 

fthe  board  of  com  mi '■'.i  oners  not'giiiltv  of  ntgligence  in  causin','  llie 

hat  a  majority  of  the  resident  damage.''       Bronson     v.    Boroush    of 

i  of  the  di-'trict  had  signed  tlic  Wallingford,  54  Ct.  J13. 
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It  has  been  held  that  stones  and  other  material  from  adjoining 
land,  to  repair  a  highw.iy,  may  be  taken  without  the  assent  of  the 
owners  of  the  land.' 

2.  Grades.— It  is  held  that  an  abutter  cannot  have  damages  for 
the  building  of  a  new  grade,  but  that  he  can  for  the  changing 
of  an  established  one.  He  must  be  really  damaged  before  he  can 
recover;  so,  whether  or  not  he  has  a  building  on  the  land  In- 
alleges  to  have  been  damaged,  may  prove  an  important  inquir)'. 
If  the  question  of  his  being  damaged  is  one  over  which  the  com- 
missioners of  highways  have  original  jurisdiction,  and  if  it  be  de- 
cided adversely  to  the  abutting  proprietor,  he  may  appeal  to 
the  supervisors,  if  the  case  is  in  the  State  of  Illinois.  And  the 
usage  there  is  not  greatly  different  from  that  common  to  the 
country.* 

In  Iowa  the  citv  corporation  ha!>  the  j;  Orion   t.  Tildcn   (Ind.),   lo  X.  E. 

power  ol' opening  roadti  within  its  limits  Rep.  936. 

to  the  extlupion  of  the  board  orsuptir-  1.  HatarUl    Ibi   Hlchwftr    Imprari- 

visors.     This,   thongli    the  ground    be  maut. — It  lias  been  held  thai  a  suptr^ 

iinplalleil  and  cultivated.      Code  Iowa,  visor  of  roads  inaj-  take  stone  to  repair 

^Qio;  Gallahcr  v.  Head  (Iowa), 33  N.  a  road,   provided   he   do   not  wilfuUv 

W,  Rep.  610.  annoy  the    owner    of   the    land    from 

For  recent  decisions   respecting  the  which  he  takes  it;  tliat  acourtofequilv 

i'lrisdiction   of   county   com  mii^  si  oners  will  not   restrain  him    from  doing  so, 

;  nd   others   in    locating    and    opening  and   that  lie  is  the  sole  judge  of  tlie 

]. ravel    road   and   other   public   roads:  necessity   of  the    taking.     Kendall   v. 

','own   of  Welis   r.   County   of  York  I'ust.  8  Or,  141.     And   if  the  owner  is 

(Me,),   II    Atl,    Rep.  417;   Appeal   of  aggrieved,  his  remedy  is  by  application 

Cole  (Me,),  7  A.  Rep-  397;  Osbom   i'.  to  the  county  court  lo  assess  the  dam- 

Sutlon    (Ind.),    9    N.    E,     Rep,    410;  -      1..        . 
Dougherty     r.     Brown      (Mo,).    3     S. 
W,     Rep.     210;   Fleener     i',    Claman 
(Ind.).  i4N,E.  Rep,    76;   C,  &   P.  R. 
Co.  i'.  Town  of  St.  Johnsbury  (Vl.),  10 

A.  Rep.  577.  road     from   tiie   lands     situated    near, 

KoUce, — Personal  notice  of  the  meet-  thougli  in  another  road  district.    Bur- 

ing  of  the  viewers  need  not  be  given  to  rowK  f.  Cosier,  33  Oliio  Si,  567. 

those  through  whose  lands  the  proposed  3,  AbntUnR    OwBti. — An    adjoining 

ro.id    is    to    pass.      Advertisement    is  owner  cannot  recover  damages  lor  the 

Kuffident.    in     PennsvKania.       In    re  building  of  a  grade  where  none  existed 

Road  in  Sterrett  Tp.'  (Pa.).  7  A.  Rep,  previously.     For   the  changing  of  an 

765,     Notice  that  a  petition  for  a  pub-  establislied  grade  he  can  recover.    Al- 

lic   road   need   not   l>e  signed,  in'Mis-  drich    x:    Providence,    11    R.    I,    241, 

souri.     Dougherty   v.  Brown   (Mo.),  3  Damages  for  a  change  of  grade  in  the 

S.   W.   Rep,   210.     A   meeting  of  sur-  streets  of  Newark  can  be  awarded  only 

vcyors  of  a   road,  at  a   place  different  in  case  there  is  a  building  on  the  lanil 

from  ihe  one  advertised,  rendered  their  of  the  complainant  at   the  time  of  the 

doing*  null.     Fa  *-r  Jolmson   (N.J,),  8  change.     Slate   r.   Havre,  41    N,  I.  L, 

A.    Rep.    113,     One   who  asks  a  road  15S.     No   one   but   the   ownerofland 

over   his   own   land   is   not  entitled  to  adjoining   the   road   lo   be  laid  out  or 

notice    of   Ihe    pendency   of   his  own  vacated  is  a  "  person  interested  In  the 

petilion.     Graliam  v.  Flyiin  (Neb,),  31  decision  of  the  commissioners  of  high- 

N,    W.   Rep.   74;.     Want  of  notice  of  wavs,"  in  determining  who  may  oppe»l 

the  viewers'  meeting  was  kriil  waived  under  the  stattilc  from  their  decision  lo 

by  the  general  appearance  of  a   land  three  supervisors  of  the  county.    Tav- 

owner  before  the  countv  commissioners,  lor  t'.  Normal  Highway  CommUsioner). 

Stephens  v.  Countv  of   Leavenworth  88  111,  jjC. 

(Kan.),    14    Pac.    ftep.   17;;    Akin  v.  If  theassessment  Ison  land  "fronting 

County  of  Riley  (Kan.),  13  P.ic.   Rep.  on  the  highway,"  which   is  to  be  im- 
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e  grade  of  a  highway  is  r.iised  by  authority  of  a  village 
tion,  the  county  or  township  officers  have  no  control  over 
n  of  damages  arising.  No  general  rule  can  be  laid  down. 
arters  of   cities  and  incorporated  towns,  and  the  statute 

of  counties,  are  not  uniform  in  respect  to  their  authority 
from    the   several    States.      A   municipal   corporation's 

may  be  such,  respecting  highways,  that  the  supreme 
innot  review  the  city's  action.' 

■eet— Fee  Owner. — An  ordinary  public  road  may  become 
itrect  when  a  town  containing  it  becomes  incorporated. 
I  previously  laid  out  by  commissioners  as  a  highway,  it  is 

like  the  other  streets  that  are  laid  out   by  the  corporate 

officers,  duly  empowered  to  open,  alter,  repair  and  im- 
itreets,  may  prohibit  anyone  from  taking  dirt  from  the 
ven  though  the  fee  of  the  street  remains  in  the  adjacent 

They  may  change  the  grade,  make  sewers,  drains,  cul- 
tc,  and  the  owner  of  the  fee  cannot  molest  them. 
1  a  highway  runs  over  land  beyond  town  limits,  the  land 
retains  his  fee-simple  title  to  what  is  connected  with  the 
:cept  the  necessary  right  of  wiiy  belonging  to  the  public, 
tal  to  this  right  the  public  may  place  tiles  beneath  the 
of  the  ground  and  use  the  soil,  stone,  etc.,  on  the  road  line 
ding  and  keeping  up  the  road." 

ml.  Bail  and  Plank  Road.--\Vhether  the  petition  for  a 
ivel  road  in  Indiana  has  the  signatures  of  the  required 
f  of  the  land  owners  liable  to  assessment  is  .an  open  ques- 
to  Che  time  of  action  on  the  viewer's  report.  When  the 
jf  commissioners  meet  and  consider  the  report  and  act 
it  is  then  too   late  to  add  additional  names  to  the  pcti- 

make  up  the  necessary  majority.  Prior  to  that  time 
lay  be  either  added  or  withdrawn.  It  seems,  however,  that 
rd  has  power  to  refuse  anyone  to  make  withdrawal  of  his 
re.  But  there  should  be  no  exercise  of  this  power  in 
;nce  of  good  reasons.' 

applif«  onlv  lo  land  on  Ihal  alteration   uas   not   rt'corded,  and  tlie 

he   road  wliifh   is   to  be   iin-  nclcttmen   of  the  town  had  nothing  to 

Kendij;  T'.  Knij{hl,  6]  Iowa  29.  dn   with   the   chaiij>iiig   of   the   grade, 

:«Ctal«tloii. — An    act    to    hn.  tlioiiKh  Ibev  knew  thnl  it  wab  done.    It 

ountj'  road  Vi   local,  and  docs  was   lii-lil  ihul   llii-  counlv  court  could 

Bvtne  the  article  ot*  the  Olilo  not  appoint   connnis'-iiincrs  to  appraise 

on:  "AM   laws   of   a   (jt-ncral  the   damage.     IVnninian   ;■.  St.  John*- 

lall  have  a  iiniform  operation  bun.  ^  \'i.  ^n6. 

ul    the     State."       Const,     of  "  The  supreme  court  has  no  power  to 

.  1,  f)  jfi;  74  Ohio  I.aH-K.  47J;  review   the  discretion   of  a  municipal 

■*raniLlin  Count  v  CommlKsiun-  council  an  tn  Die  neces'>itv  of  widening; 

!ilo  St.  458.  a  street  and   lakinK  tlie  projiertv  of  an 

Ikf*— Fowar  to   AtMU. — The  Individual  for  that   purpose."     GotT  t'. 

fan  incorporated  i  ill  age  raised  Nelson,  6j  llnw.  I'r.  |N.  V.)  .i;,v 

r   of  a   hi);hwav   bv  lining  it  1.  Town  of  Palatine  i'.  Krenger,  111 

■el.  in  front  of  a  land  owner's  III.  7;. 

Tlierc   »a.   no   survey,  the  B.  Ulack   t:  Campbell,  in  Ind.  lil. 
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The  board  has  Jurisdiction  to  decide  on  both  the  form  and  sub- 
stance of  the  petition;  not  only  as  to  the  requisite  number  of 
signatures  by  property  holders,  but  also  as  to  "  every  other  fact  pre- 
cedent or  concurrent  necessary  to  the  granting  of  the  petition." 
Its  judgment  on  these  matters  cannot  be  attacked  collaterally,' 

On  an  appeal  from  a  decision  of  the  board  of  commissioners 
the  court  will  not  sustain  the  objection  that  the  petition  was  not 
signed  by  the  requisite  number  of  land  owners,  if  this  objection 
was  not  made  before  the  board  itself,  and  the  petition  did  not 
disclose  the  lack  of  jurisdictional  facts  on  its  face.  Once 
acquired,  jurisdiction  is  not  lost  by  the  county  commissioners 
by  reason  of  their  delay  in  acting.  Nor  can  the  Jurisdiction  be 
successfully  attacked  on  appeal  on  the  ground  of  want  of  notice 
by  one  who  made  a  general  appearance  before  the  board.* 
Indeed,  the  assessment  for  a  free  gravel  road  cannot  be  collaterally 
impeached,  if  the  board  had  jurisdiction.  If  it  had  none  and  the 
proceedings  are  void,  there  is  no  presumption  in  favor  of  the 
board.' 

A  corporation,  under  the  laws  of  Indiana,  had  the  right  of  pub- 
lic highway  for  constructing  a  plank  road.  It  forfeited  the  right. 
Railroad  companies  had  been  empowered  (by  the  saine  statute 

Coaifari-  Foriivihe  !■.  Kreuter,  I  lo  Ind.  highwnv.     Slate  v.   Capner  (N.  J.).  9 

jj;  Cn.me  :■.  \ViUo.i.  104  Ind.  583.  A,  Rep.  ;3i. 

1.  Ely   v.   Board   etc.,    112  Ind.  361;  Under     the     "two-mile     aKsessmi-nt 

Million  r.  Board  etc.,  89  Ind.  5;  Streib  pikes"  act  of  Ohio,  commissioners  who 

1:  Co\,  Ul  Ind.  199.  have   ordered  an  improvement  in  ^ooA 

B«neflta. — The    expense    of   making  faith  are  not  liable  lo   be  enjoined   be- 

gravel   roads  \s  pavable  by  the  adjoin-  cause   of  omtssionK   from  the  report  of 

ing  proprietors,  in  Indiana.    The  board  lands  and  persons  to  be  asBessed  .  .  . 

of  countj'  commissioners,  on  their  own  Vendees,  in  possession  under  valid  con- 

molion.  may  order  an  additional  nasess-  tracts  of  purchase,  tenants  for  life  and 

rnent  of  benelils,  in  case  (he  first  proves  guardians  of  minors  end  insane  persons 

inadequate  to  pav  the  cost  of  construe-  are  "land  owners"  within  the  conlem- 

tion.  County  of  ^lontgomery  !■.  Fullen  plation  of  the  statute,  to  be  assessed  as 

(Ind.),  I J    !^.   E.   Rep,   198.      Though  such  ...  A  notice  of  petition  for  iin- 

thev   may   order   It,  they  are  incoinpe-  provement  is  sufficiently  definite,  if  it 

tent  to  assess  the  amount  to  be  paid  by  describe  the  improvement  by  "asking 

the  land  proprietors,  respectively.   The  that  said  road  be  improved  by  macada- 

matter  must  be  referred  to  the  viewers,  mizing,  under  the  two-mile  assessment 

S.c.  Gavin  iv  Board  of  Com  miss  loners,  act."     Thompson  r.  Love,  4;  Ohio  SI. 

8:  Ind.  480.  61 :  Ohio  Rev.  St.,  Iji)  4829-4864. 

Though  a  free  gravel  road  in  Indiana  The  "lot  and  lands"  to  be  assessed  to 

becomes  a  public  road,  the   properly  of  defray  the  cost  of  improving  a  public 

the  locality  may  be  assessed  to  pav  the  road — the   work   being   authorized   by 

cost  of  it:    ani   reassessment  ibr   the  the  county  commissioners — include  lots 

purpose   may   be   m.ide.  not  exceeding  within  the  city  limits,  if  less  than  t*o 

..  ...„.  ___^_ — J  ^_  _r  «,._.  n,i|e,  distant,  and  if  benefited  by  the 
improvements.  Putnam  Co.  Comm'rs 
j:  Voimg.  36  Ohio  St.  388. 

'"when   the  lands  of  a  railroad  com-  9.  Robinson  v.  Rippey,  111  Ind.  iii: 

pany  are  crossed  bv  the  laying  out  of  a  Lowe  v.  Ryan.  94  Ind.  450;  Bradley  i>. 

public   highway   which    intersects   the  City  of  Fra'nkfort.  9q  Ind.  421;  Picker' 

tracks  and  station  grounds  of  the  rail-  ing  v.  State,  left  Ind.   228;  Rutherford 

way  at  right  angles,  the   railroad  com-  ;■.    Davis,    93    Ind.   ny,    Coolman   i'- 

paiiy   is  entitled   to   an  assessment  of  Flemming.  8l  Ind.  117." 

daniages   by  reason  of  laying  out  the  8.  Strieb  %'.  Cox,  1 1 1   Ind,  299;  Bur- 
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ve  the  right  above  mentioned)  to  lay  tracks  across  the 
plated  plank  road,  paying  nothing  for  the  privilege.  When 
nk  road  company  forfeited  its  rights,  the  railroad  corn- 
iest their  privilege.  Another  corporation  subsequently 
cted  a  gravel  road  on  the  same  highway,  but  the  railroad 
lies  had  n  t  the  right  of  crossing  it  without  compensation, 
leral  right  of  crossing  roads  by  .such  companies,  conferred 
ute,  was  held  not  to  extend  to  gravel  roads  built  by  a 
corporation  under  a  grant  from  the  county  commi.ssioners, 
2  corporation  may  recover  damages  from  railroad  com- 
:or  laying  their  tracks  across  such  a  gravel  road.' 
icription  of  Highwayi. — A  projected  public  road  was  de- 
rn  part  as  bounded  by  "the  right  of  way"  of  a  railroad, 
description  was  not  so  vague  and  misleading  as  to  render 
ole  proceeding  void  for  uncertainty.*  The  route  itself 
)t  be  describeJ  with  '■  technical  certainty,"  but  must  be 
it  for  the  surveyor  to  trace  it  from  points  definitely 
and  designated.' 

eriff  summoned  a  jury  under  a  writ  of  tti/  quod  damnum  to 
jamages  in  connection  with  the  establishment  of  a  higii- 
rhewrit  described  the  place  of  meeting  as  "the  land  of  the 
tors  over  which  it  is  proposed  that  the  road  shall  run,"  etc. 
scription  was  held  sufficient  under  the  statue  (Gen.  Stat,  of 
il,  ch.  94,  §  8).* 

tate.  Ill  Ind.  6cx>;  Wal'.or  v.  of  Will  Couiilv  r.  People,  no  III.  .<;ii. 
Ind.  Ji3.  BlldCM. — -Xniont;  the   "internal   im- 

MTiBpoliK  etc.  Gravel  Roail  Co.  proveiiit-nts.'"  for  (he  conKtruction  of 
R.  R.  Co..  no  Ind.  ;:  "The  whii'h  the  cities  of  Kansas  are  aiithor- 
lad  company,  hy  order  of  the  izeil  l«  i<Mie  honds,  n  bridge  on  a  high- 
mard,  aeqiiircs  an  interest  in  wnv  eontii;iioiiK  to  a  city  is  inrluded. 
way.  The  easemenl.  which  (uJH/nfc  Stal.  Kan..ch.  45,  ^  i ;  State  r. 
re  owned  bv  ihc  public,  is  thus  Habtcxli  (Neb,),  36  N . '  W .  Rep.  474- 
cd  to  the  gravel  road  com-  Cities  there  ore  authorized  (O  make  ap- 
Ca^s  cited,  proprialions  to  conntruct  county  bridges 

kt  CK7»  Cort.— The  Schuvl-  according  to  lineal  measiireof  the  work, 
■e  in  Philadelphia,  free  to  the  Thev  niav  issue  bonds  to  help  build  a 
vas  held  properly  chargeable,  puhfic  bridge.  ("obi/ii>'<- Stat.  Kan.,  ch. 
E  statute,  to  the  taxpayers  ol"  14.  I)  77;  ch.  4(,  4  i;  State  i'.  Babcock, 
for  il«  conslrticlion  opposite  a  (Neb.)  ^d  N.  W.  Rep.  474. 
Philadelphia  v.  Held.  58  Pa.  The  section  entitled  "  Road«  and 
See  Board  of  Wardens  v.  Phil-  Bridges"  in  the  Revised  Statutesof  Illi- 
,  ^l  Pa.  St,  309;  Thomas  v.  nois.  i«  construed  to  authorize  hlf^hwar 
14  Wend.  (N.  Y.)  65;  Norwich  commlssionerB  "to  assess  and  extend 
t_v  Commissioners,  13  Pick,  property  for  road  purposes  annually, 
60:  Ilingham  etc.  Corporation  and  for  the  vear  In  whleh  such  assesii- 
Ik  Co„  6  Allen  (Mass.)  31:3,  mcnt  i<  matfe  or  extended."  Ch.  iJl.  i 
lecl.  Such  a  levy  Is  that  ol"  a  Sj-.  Ohio  etc.  Rv.  Co.  t:  People  (III.), 
what  U  called'an  ■■a-se«ment"     N.  K.  Rep.  276.' 

that  Is  contradistinguished  ».  McIJonald  v.  Payne  (Ind.),  id  N. 
ta».  People  t.  Wh%-kr,  41  E.  Rep.  795;  Road  in  Borough  of  Ve- 
;   Smith   v.   FarrelTv.'si   Cal.     rona' tPa.).' I J  Atl.  R.  4.!;ft. 

S.  Adams  i'.  Harrington  (Ind).  14 
filature  may  impose  part  of  N.  K.  Rep. 603;  Wells  f.  Rhodes  (Ind.) 
■nse  of  a  citv  bridge  or   rond,     16  N.  E.  Rep.  830. 

t  work  is  cosily  and  (he  benefit        4.  Smoot  v.  Schooler  (Ky.),  8  S.  W. 
hv    the    county.      Supervisors     Rep.  Jol. 
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as  admissible  in  evidence.  That  it  had  no  power  to  ac 
tition  before  deciding  that  it  bad  been  signed  by  thi 
number  of  freeholders  of  the  district,  was  not  a  g 
on — for  the  presumption  is  that  the  order  was  made  on 
;  of  the  requisite  facts. 

required  bond  accompanying  the  petition,  as  requirei 
tute  of  that  State,  must  be  deemed  approved  by  the  su 
when  they  order  viewers  to  be  appointed.  The  notici 
wers  to  the  land  owners  need  not  be  written,' 
IMPBOTEXEHTB  OF  VATIOAnos.— The  State  may  create 
ins  for  river  improvement,  and  give  iheni  power  eve 
ills.  If  they  damage  property  by  flooding  it  or  otherv 
re  amenable  to  the  persons  injured  who  have  their  comi 
nedy  if  the  statute  provides  none.* 
narily  the  federal  government  has  jurisdiction  over  r 
treams,  and  exercises  it,  but  on  its  neglect  to  exercise  it 

iibotdc   County    v.    DinBmore     Ihal  it  w.i»  meant  for  a  highwaj' 
17  Pac.  Rep,  7tn.  was   kept   up   at   the    town  s   cxp 

Uhmsnt  of  HIstawari.  —  In  though  it  was  shown,  in  rebuttal, 
a  notice.  "ThiB  road  is  private  | 
erty,"  once  had  been  posted, 
court  ield  that  there  had  been  a 
plele  dedication  and  acceptance 
public  highway.  Union  Co.  r.  I 
h.iin  (R.  I.).  11  Atl.  R.  130. 

A  public  improvement  by  the  f 
to  which  tonseouenlial  damages 
be  traced  remotely  ond  indirectly, 
not  create  liability  to  pay  for  thei 
the  part  a(  the  'Stale,  unless  thi 
btalutory  impogition  of  the  liabiltli 
bmUob  to  Land  Chrnan.— The     Ik  not  under  the  con«tituaonal   iii 


here  nm»t  be 

a  description  ot 

osed  highway. 

,  hut   Ihe  courts 

ret] u ire    nicety 

of  description. 

f .  County  C'c 

.mm-rs(Me.).  .1 

I  road  has  been   dedicated   by 
ners    and     accepted     by    the 

;s,  strangers  cognizant  of  the 
igs  and  silent  during  their 
cannot  enjoin  the  mainte- 
the  highway.  Sunderland  ;'. 
•nd).  !■;  N.  E.  Rep.  '" 


id   th. 
1  stale  road,  are  alike  empow 
ward   damages  in  Wiscom>ii 
e    which     requires    damagi 
IT    Opening  a    slate    road    I 
by    Ihe  county  of  its  locatioi 
vs   complainants    to    presei 
m*   lo  the   county  board,  an 
n  Ihe  right   of  appeal   tc 
jrt.  provides  for  "just  com 
ilitulional   in 


1.  Wis, 


'3'S;  h 


Rev 

ue    {Wis.).    3,0    N.   "W.     Rep. 

Kj    DedlcRtlOB. — A    corporate 

lad  home  land  of  a  corporation 
I  and  plaited.  An  avenue  whs 
on  a  strip  of  Ihis  land,  which 
«1  two  highways.  The  plat 
.  recorded.  The  corporation 
'trotting  park,"  which  wan  a 
]  feet  long,  running  beside  the 
■  the  avenue,  with  a  fence"  be- 
■ncd,  gr.idfd 


by  the  public.     It  w; 


against   taking  pri< 

Green  v.  State,  73   Cal.  J9;   Lan 

Reclamation  District.  73  Cal.  iiy 

a.  ImpToramaiit      CompftBlM.— I 

Antliorlutlaiu. — A  river  Improve 

company,    being     duly    authorizei 

statute  lo  Improve  l>et^vt■en  desigt 

anu     poiniK,  constructed  dams,  which  Ho 

I  Ihe     land   several   miles   below  the   pi 

pen-     The  court  *e/rf  that  persons  injurec 

that     Iheir   common   law   remedy,  and 

the     wrong    done    uiis    not    dan 

ahMjiir  iujuria  as  being  incidental 

public     ImprovemcnI.    and     rem 

consequential    from   ll.     llackstac 

Keshcna   Improvement   Co..  66 

439.     Sec  Damk,  Am.   &  Eng.  E 

A  State  may  authorize  the  form 
of  corporations  to  Improve  str 
that  cannot  be  used  for  floatage  ' 
out  improvement.  And  it  mayau 
\i.c  such  corporations  (o  levi' 
Manihlce  River  Improvemenl  C 
en     Sands,  53  Mich.  593. 
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State  within  which  such  a  stream  lies  may  so  far  exert  authority 
over  it  as  to  improve  it.' 

A  company  should  make  the  improvement  to  navigation  for 
which  it  is  authorized  to  collect  tolls,  or  should  have  advanced 
them  so  far  as  to  benefit  the  navigation  before  attempting  to  col- 
lect. It  is  held  that  such  charges  are  not  violative  of  the  con- 
stitional  guaranty  of  free  navigation/'* 

IV.  Local  Ixpsotueehts— l.  Conrtitntional  Provinoiu — (i)  In- 
hibitions.— While  authorizations  in  a  constitution  require  statutes 


I.  "  If  congress  has  not  aclcd  in  tlie 
niatler,  the  Stute  has  aulhoritv  over 
navigable  waters  within  iln  boundnrieK, 
mid  over  the  land*,  under  them."     Ani- 

•critun  Dock  and  ImpTOvemenl  Co.  v. 
Public  School  TruKtecB,  39  N.  J.  Eq. 
409. 

"In  re);iil.ilini;  Ihe  ertclion  of  a 
bridge  over  the  Ohio  riitr.  under  U,  S, 
Hct  Dl'  Deremlwr  17.  1S71.  krid,  that  (he 
HTcrelarv  ot*  uar  could  nol  order  a  dvke 

■  rfa  feel  lonj;  iu  place  of  one  of  300 
led  aulhorizcd  bv  him— iiorhin^  in  Ilie 
iicl  conlcrrinx  the  ]jo«t'r  expressiv  or 
bv  implication,"  L,  S.  t'.  PittKbiirgh 
,V  Uke  lirie  R.  R.  Co..  j6  Fed.  Rep. 
"3- 

1  he  Connecticut  legislature  nia_r  au- 
tiiorize  improvements  to  the  navi^tion 
«■'  the  waierwavK  of  the  State  without 
reference  to  remote   and  consequential 

-damages  within  the  State.  It  maj- di- 
inini«h  water  power.  I'his  does  not 
amount  to  "llie  taking  of  private  prop- 

■ertv."  within  the  constitution.  But  the 
rule  is  to  tlie  contrary  with  respect  to 
lujury  thus  caused  to  landholders  In 
other  States.  Ilolvoke  Water  Power 
Co.  r.  Conn.  River  Co.,  20  Fed.  Rep. 
7'- 

A  railroad  companv.  under  legisla- 
tive grant  to  build  a  railroad  between 
designated  points,  mav  make  draw- 
bridget,  and  maintain  and  repair  them, 
across  navigable  rivers,  witliout  liability 
for  the  temporary  obstruction  of  the 
streams  incidental  to  the  work.  Ham- 
ilton T-.  Vickeburg  etc.  R.  R.  Co.,  34 
La.  Ann.  970;  s.  c.  44  Am.  Rep.  4^1 . 
The  Black  River  Flooding  Dam'  As- 

-•ociatlon  was  organized  under  Wia. 
Rev.  Stat.,  ch.  S6.  The  statute  did  not 
ilfect  the  authori 
to  the  Black  Riv. 
to  improve  the  river  throughout  its 
length,  charge,  tolls  on  Ic^s.  etc.,  and  to 
erect Qooding dams.  BlackRiver Flood- 
ing Dam  Ass'n  v.  Ketchum.  j;4  Wis. 
313.  The  Improvement  Co.  above  men- 

'tioned  took  power  under  its  charier  to 


close  the  entrance  to  a  navigable  stream 
It  hioh  was  connected,  at  lioth  its  end>. 
with  Black  river.  It  was  krld  to  have 
authority  to  take  state  lands,  without 
compensation,  for  the  purpose  of  im- 
proving tlie  navigation  of  the  river. 
Persons  who  purchased  lands  irom  tlie 
State,  after  lite  companv  had  erected 
dams  and  embankments  on  lhem,ti:H>k 
tiieir  title  subject  to  the  righta  of  (he 
company  previouKlv  acquired.  Whcr; 
an  embankment  had  been  made  bj  llie 
comjianv  on  land  held  by  a  purchaser 
from  the  Slate  with  his  consent  and 
the  land  was  afterwards  forfeited  h( 
him  to  the  State  and  then  sold  10 
another  purchaser,  the  latter  took,  sub- 
ject to  the  conipan,v'»  right.  Black 
River  Improvement  Co.  i'.  La  Crosse 
Booming  etc.  Co.,  54  Wis.  61:9. 

A  boom  company,  empowered  br 
statute  of  a  State  to  collect  and  assort 
li^K  and  turn  them  out  of  its  boom  at 
the  request  of  the  owners  of  the  li^s, 
will  be  enjoined  from  tlie  prosecution 
of  the  business,  where  it  is  injurious  10 
improvements  10 river  navigation  under 
process  of  construction  by  the  federal 
government  under  an  act  of  congress, 
though  the  business  of  the  boom  com- 
pany and  the  navigation  of  the  Hver 
may  be  temporarily  suspended.  L'.  S. 
r.  kum  River  &  "Miss.  Boom  Co.,  1 
McCrary,  C.  C.,197.  601. 

1.  ToUa. — A  river  navigation  com- 
pany, authorized  to  collect  tolU  atlei 
improvements  shall  hai-e  been  made, 
cannot  collect  them  before  a  reasonable 
compliance   with  the   charier  requin 


:  Clar 


n  Rive 


Nav 


Co.,  81  Pa.  SI.4IJ.  Toll  charipng  for 
improvements  is  not  incompatible  willi 
constitutional  provisions  securing  (Vm 
navigation.  Benjamin  v.  Manistee 
River  Improvement  Co.,  41  Mich.  61S. 
And  a  legislature  may  empower  private 
citinenn  to  char^  toll  for  the  u«e  of 
their  improvements  of  a  navipjahle  river. 
Nelson  v.  Cheboygan  Stackwaler  Nav. 
Co.,  44  Mich.  7;  's.  c,  i8  Am.  Rep-  JJi- 
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irce  them,  prohibitions  do  not.  Applying  this  rule  to  city 
to  improve  streets,  we  see  that  the  inhibition  of  the  taking 
ate  property  for  public  use,  without  compensation,  includes 
iint   upon  cities  from    doing  so,  and  that    no  inhibitory 

is  necessary.  An  injured  private  owner  would  have  his 
in  law  remedy  against  the  injustice  done  him  by  the  arbi- 
aking  of  his  property,  though  the  statutes  should  give  him 

The  courts  will  obey  the  constitution  and  enforce  its  pro- 
y  clauses,  regardless  of  any  construction  by  the  legislature, 
immon  provision,  stating  what  a  law  shall  be  construed  to 
is  mere  surplusage  in  a  statute.' 

Taking  Property  for  Municipal  Purposes. — The  right  to  com- 
ion  has  been  extended  by  the  constitution  of  Tennessee  to 
ty  owners  who  have  had  their  property  injured  in  various 
y  the  extension  of  a  city  so  as  to  include  it.' 
atute  authorizing  a  city  to  make  local  assessments  upon 
ty  fronting  streets,  for  such  part  of  the  expense  of  im- 
lent  as  the  authorities  shall  consider  just,  was  declared  un- 
utional  because  there  was  no  definite  standard  for  assess- 
If  an  assessment  is  opposed  as  unconstitutional  in  its 
ry  authorization,  laches  cannot  be  set  up  to  bar  a  writ  of 
iri  to  set  it  aside.* 

lorizations  to  assess  property  on  other  grounds  than  its 
due,  have  been  sustained  as  constitutional  with  respect  to 
;3;  and  counties  are  included  in  the  term  "  municipal  cor- 
ms."  ' 

er  different  State  constitutions,  statutes  have  been  con- 
with  reference  to  the  time  when  private  property  may  be 
or  public  improvements,  and  when  and  how  compensation 
z  made  to  the  bereft  owners,  A  statute  was  sustained 
authorized  the  taking  and  the  fixing  of  a  day  in  court  when 
owners  could  present  their  claims.*  And  one  for  fixing 
it  of  the  improvement  after  its  construction  was  sustained.' 


lU:  *.\  munk'ipul  foqio- 
lountv  or  town.'     lUtr- 

vnnri>lamvlt;H-,i7  Slinn. 
Mavorelc.  v.  Nicliol,  3  Baxf!  m-at);  n.  c„  (>  N.  W.  Rep.  777).  "A 
340.  countv  or  anv  olher  muiiiiipal  i-orpora- 

Ties  I'.  Dver.  s6  VI.  4C19.  tioii."'   (Cou'titv  of  Blue  Earlh   v.   St. 

veri..Jeriev0ilj.4SN.J.L.;^r,.  Paul  R.  R.  Co.,  28  Minn.  503-507;  s  c, 
Btr  Improvanunu  —  citiutlta-  11  S'.  U',  Rep.  7,;).  See  also  tVlnr^pear 
iVPllcatlra  M, — Ae'exing  lor  v.  DKIricI  Tp.  of  ItudiiOn,  37  I.-i.  t,^\ 
provemenM,  irretpeclive  of  Ihe  Silma  v.  Gulf  R.  Co.  45  Ala.  ft/r-iii." 
lue  of  the  propert)-  at.i.r<<seA,  a.  ConaUtnUOBkUtr  it  ImpTOVamant 
',  legal  a*  lo  counties  under  ion'  Act*. — An  ai*t  dircclinfc  the  lii\in);  and 
ai  authoriialion.  In  rr  Ap-  the  laking  of  land  for  publie  luiprove- 
)owlan  (Minn.).  31  N.  W.  517.  nients,  and  providinj;  n  dav  in  court 
n«tituttonnl  .imendment  lliiii'  when  all  Interested  partith  niav  be 
ing  used  the  term  "munkipal  heard,  is  ir/J  not  untntiKtitutional. 
ions."  n+iih  was  irlj  to  in-  Lent  r.  TiUon  (Cal.).  14  I'ac.  Rep.  71. 
ninties.  The  court  said:  "In  f.  The  act  of  California  providing  for 
■   271 
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And  when  a  fixed  rule  of  assessment,  without  reference  to  ber.e- 
fits,  was  adopted,  it  was  held  constitutional.'  And  it  has  bcLU 
held  that  an  ordinance  was  constitutional  though  it  directed  no 
notice  to  the  property  holder  before  the  making  and  enforcing  o{ 
the  improvement  assessment  upon  his  property,  and  provided  for 
no  anterior  hearing.  The  legislature  having  authorized  such  an 
ordinance,  the  courts  would  not  interfere  in  a  matter  held  to  bt 
conclusively  within  its  discretion.* 

The  taking  of  private  property  for  public  use  without  compen- 
sation, is  forbidden  by  the  constitution  of  Pennsylvania,  as  in 
most  others,  as  well  as  that  of  the  United  States.  Under  it  an 
ordinance  of  a  borough  was  pronounced  void  for  authorizing  a 
street  committee  to  make  drains  and  ditches,  and  repair  them  on 
lots  belonging  to  citizens,  and  to  impose  fines  for  filling  up  the 
ditches.  There  was  no  statute  to  support  such  an  ordinance  by 
providing  reimbursement  to  the  lot-owners  for  damages  done  lo 
their  property.' 

The  compensation  to  private  owners  for  their  property  taken 
for  public  use  must  be  certain,  free  from  contingency,  and  not 
dependent  upon  the  collection  of  taxes  or  assessments  to  meet 
the  demand.*  They  are  entitled  to  its  value  without  reference 
to  the  sales  of  similar  property  and  the  prices  which  it  com- 
manded.* And  it  is  the  value  at  the  time  of  the  dedication 
which  is  to  be  paid.  The  contemplated  improvements,  which 
may  enhance  the  value  of  the  property,  constitute  no  element  in 
the  estimation,  unless  they  have  already  caused  a  rise  in  the  price 
of  real  estate  so  as  to  affect  the  present  worth  of  it.* 

Under  justifying  circumstances,  a  city  may  take  the  land  needed 
for  the  opening  or  widening  of  a  street,  yet  not  take  a  house  stand- 
work   upon   streets,   sewers  and  other 

improvements,  but  nol  for  the  cost  of  it    its  h^  U.  S.  379;  I 
before  the  performance,  is  kald  consti-     ComniU»ioners,  hi  1 
tulional,         Thomason     v.    AsKworth        t.  Sinli    ciiunge»    as   are  usual  ami 
(Cal.),i4  Pae,  Rep.  615.  rcaMuiableare  prcsumabljcontenipbted 

1.  Sewer  assessments  In  Rhode  where  land  is  dedicated  and  accepted, 
leland  were  krid  con  slit  utlonal,  though  Compenhalion  cannot  be  claiiiied  nflcr- 
not  based  on  benefits  reteived,  but  bv  a  wards  because  of  such  clian^  mndc 
fixed  rule.  Bishop  r.  Tripp  (R.  I.j,  8  in  tlie  grading  and  improving  of  a 
.\ll.  Rep.  (*)2;  Cleveland  v.  Tripp,  13  street  on  the  land  dedicated.  A  ni^ 
It,  I.  ^o.  terial    and     unusual     change,   caufiii^ 

Special    benefit*    maj-    be    assessed,    injurv,  Is  subject  to  a  diiferent  rule, 
when  caused  by  the  vacation  of  a  street        Cilv    Council    of    Montgoinerv     :■. 
.  and  made  a  personal  claim  againiit  the    Townsend,    80     Ala.    4S9;     g.    c,    3 
beneficiary.     Such  personal  assc-ismcnt     So.  [jj. 

i;nJer  statutorv  warrant,  A«/rf  conslilu-  Sec  Citv  of  Elgin  v.  Eaton,  8^  III. 
lional.  /a  re'Vacation  of  Centre  St.  335;  Reardon  n.  San  Francisco,  66  Cal. 
(Pa.),  8  -\ll.  Rep.  56.  4'J-:;   I'annon  i'.  Omaha,  17   Neb.  548; 

3.  Alberger  :■.  Mavor  etc.  of  Balli-  Johnson  t>.  Parkersburg,  16  W.  Va. 
more,  64  Md.  f .  '  403,  as  to  whethcran  abutter  is  entitlfd 

a.  Const.  Pa.,  art.  ifi.  ^  8;  Borough  lo  recover  damages  in  consequence  o( 

of  Strasburgh  v.   Bachman   (Pa.),   14  the    changing    of    the     street    grade. 

All.  Rep.  14S.  See  also   Rignej'    v.  Chicago,  loi   HI- 

4.  Sage  ::  Brookh  n,  S-j  N'.  Y.  tS.j-  fn- 
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eon,  paying  for  the  yrouiid  and  allowing  thu  owner  to 
:he  building ;  but  this  could  not  ordinarily  be  doni;.' 
the  widening  of  a  street,  and  the  taking  of  land  from 
owners  for  the  purpose,  is  an  exercise  of  the  right  of 
domain,  while  the  paving  and  grading  of  a  street  rests 
crent  principle,  both  cannot  be  ordered  in  one  procecd- 
is  been  held  in  exposition  of  statute*  While  the  latter 
roperty  holders  as  beneficiaries,  the  former  affects  them 
IS  involuntarily  deprived  of  their  property.* 
deprived  of  it,  with  the  understanding  that  It  is  to  be 
to  some  desirable  public  improvement,  such  as  a  park, 
that  they  have  no  remedy,  after  receiving  compensation, 
operty  be  devoted  tosome-jther  use.  It  is  illegal  on  the 
the  city,  to  whom  the  property  has  been  dedicated,  thus 
:  the  use,  and  perhaps  beneficiaries  who  have  contributed 
lurchase  might  enjoin  the  city  from  doing  so* 
/hose  property  is  taken  may  have  other  property  left  which 
ted  by  the  opening  of  the  street.  In  such  case  it  is  but 
:  he  should  be  awarded  only  such  damages  as  are  meas- 
the  excess  in  amount  of  value  between  the  loss  and  the 

jh  a  city  be  authori;;ed  by  its  charter  to  exercise  the  powi  r 
L-nt  domain  for  public  municipal  uses  upon  giving  coni- 
n,  it  cannot  appropriate  for  such  purposes  what  has  already 

apart  for  a  railroad  depot  under  legislative  authority,  it 
!.•  Why  is  a  private  corporation's  rights  derived  from 
c  any  more  sacred  than  those  of  a  private  citizen  who  may 
ught  land  of  the  State,  or  holds  land,  by  any  good  title, 
le  laws  of  the  State?  Yet  his  property  can  be  taken  for 
jrposes  by  virtue  of  the  law  of  eminent   domain.     And 

itself  is  the  judge  of  the  question  whether  the  designed 
public  one,  unless  the  falsity  of  the  design  is  apparent.^ 
i  been  held,  however,  that  this  constitutional  inhibition  is 
able  to  cities  when  taking  lands  from  private  owners  for 
treets  further  than  their  charters  require  compensation ; 

owner  can  obtain  no  more  compensation  than  the  charter 

iCS."* 

quality  ami  Uniformity.  —  Distinction  is  made  between 
I  and  special  a.ssessnients  for  improvements  with  respect 
constitutional  requirement  of  equality  and  uniformity. 
'vision  has  been  held  apphcable  to  taxation  for  revenue. 


of  Si,  LouU   !-.  Conneclkul        S.  Genet  t.  Brooklyn.  </)  N.  V.  jrfi. 
Co,.  i/>  Mo,  i_i5,  a.  Si.  I'aul  Union  Depot  Co,  v.  City 

denhall  :■.  Cln|{i-li.  84  Iml,94.  of  St.  Paul,  jp  Minn.  359. 
le  r-,  Citvof  EliiHN-lh.  ^fi  N.        T.  Town   of  Ren^dnrr   i:  LcopoUI. 

.  llnvdeii   v.  Citv  of  AtUntn,  10''-  Incl.  29:  People  f.  ^tvile  Park.  117 

7,    ■  '  iri.4f.j. 

inn  V.  Ciiv  of  MilHuiikee.  (5        ».  Siminons  !■.  City  of  l'ii«-.uic.  4J  N. 
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and  confined  to  that.'  But  assessments  for  improvements  must 
be  just,  based  on  the  true  value  of  the  property  bearing  the  bur- 
den or  the  benefit  conferred,  and  imposed  witli  uniformity  and  by 
the  properly  constituted  authorities,  in  order  to  meet  constitu. 
tional  requirement.* 

Front-foot  assessments,  made  on  the  petition  of  residents,  were 
sustained  against  the  objection  of  unconstitutionahty  because  of 
the  alleged  discrimination  against  non-resident  owners.' 

While,  as  above  shown,  a  city  cannot  be  constitutionally  em- 
powered to  levy  assessments- for  improvements  at  will,  without  a 
fixed  standard,  it  may  be  authorized  to  charge  fronting  proprie- 
tors with  a  certain  and  definite  proportion  of  the  expense  of 
improving  the  street  upon  which  they  front ;  and  it  may  be  done 
under  the  police  power.*  But  the  exaction  of  such  forced  con- 
tributions would  be  unconstitutional  if  it  is  neither  imposed  as  a 
tax  according  to  property  value,  nor  as  an  improvement  assess- 
ment according  to  benefit  conferred.*  An  assessment  may  some- 
times be  sustained  as  a  tax  under  a  constitution  which  would 
hardly  countenance  it  as  an  improvement  assessment.* 

I  niformity — Constitutionality. — Assessment  according  to  front- 
age is  held  to  be  constitutional  in  Illinois,  and  in  most  of  tlie 
States,  though  Arkansas  holds  a  different  view  under  its  consti- 
tuiion.  Equality  and  uniformity,  neces-sary  to  the  validity  of  a 
tux,  are  generally  held  not  absolutely  essential  to  the  contribution 
required  of  benefited  property  holders  in  return  for  local  improve- 
ments. 

The  real  estate,  abutting  on  a  street  to  be  improved  by  paving 
or  by  some  other  work,  does  not  always  become  benefited  in 
equal  measure  with  the  required  contribution.  For  instance,  a 
comer  lot,  assessed  for  the  number  of  feet  running  along  its  sidi;, 
must  pay  three  or'four  times  as  much  as  a  key  lot  joining  it  in 
the  rear;  yet  the  rule  of  payment  is  held  not  oppressive  in  sucli 
sen.se  as  to  enable  the  court  to  declare  the  assessment  unjust  and 
therefore  void.^ 

It  was  held  constitutional  for  a  city  to  issue  certificates  that 
contract  work  had  been  done,  and  such  certificates  were  propet 
evidence  against  the  city  when  the  performance  was  called  judi- 
cially into  question.* 

1.  R-  &.  A.  Ry.  Co.  V.  Citv  of  «.  Cleveland  v.  Tripp.  13  R.  I.  4>\ 
Lvnihburg,Si  Va.  473;  Norfolk  City  T.  Cilv  ofSpringfield  r.  Green,  120III. 
T'.E1li>,  .iGGrAll.  (Va.)IJ4.  2C9.       Citing,    on     the     tonstitiilional 

3.  TL-r«v  City  :■-  Vreeland,  43  N.  J.  poini.  White  i.  People,  94  III-  004; 
L.  f.38;  Mayor  etc.  of  Jewev  Citv  r.  Craw  v.  Tolooo,  96  III.  25,:;;  Biselow  f. 
Carson,  41  N.  J.  L.  G64.  "  Chicago,  90  111.  1:3;  Fagan  ;'.  Cliicaj!" 

3.  Buclian  v.  Broaiiwell.  SS  Mo.  31.        84  III-  J,vi;  Enos  !■-  Sprin({field.  1 13  HI. 

4.  Adams  t.  Fisher,  fi\  Tex-  "O^r;  i>y,  Galesburg  i-  Searles,  114  HI.  ;i7; 
Roundtree  i.  Citv  of  Galveston.'^i  Walson  :■- Chicago,  ii.i;  111.  ;S;  Citv  ol 
Tcv.  3oi;Citv  v.  L-oonie,  «  Tex.  i;i7;     Sterling  r.  Gait.  117  III.  15.     On  side  01 

■■       ■■     -     '--         -3;  llighlund     forner  lots,  »ee  i-nse*  tiled,  p.  ;;'>.  "' 
i;oIll.  -fK,. 
;.  of   Pater-         8,  ConUltnUonalltr  ti  Charter— Con- 
■tmctlBD. — Ccriilicaitf  to  toniratturs, 
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:  provision  commonly  found  in  city  charters,  authorizing 
ments  by  front  foot,  on  the  petition  of  the  majority  of  the 
etors  of  lots  abutting  the  street  to  be  improved,  has  been 
constitutional  as  before  stated.'  The  minority  have  not 
ed  to  be  charged  in  such  case,  and  they  are  subjected  to  a 

contribution. 

Police  Power. — Sanitary  reasons  are  often  assigned,  in  acts 
:  legislature,  for  forcing  private  owners  to  drain  their  lands, 
t>ear  the  expense  of  the  draining.  The  care  of  the  public 
I  appertains  to  government,  and  the  right  to  order  draining 
id  in  the  police  power.     As  a  man  might  be  compelled  to 

a  stagnant  pool  in  his  garden  because  of  its  unhealthfuU 
o  himself  and  his  neighbors;  as  he  might  be  made  to  pay 
e  filling  in  case  he  had  refused  to  do  it  himself,  and  the 

authorities  had  caused  it  to  be  filled  by  others;  so,  an  ex- 
c  marsh  or  swamp,  owned  by  many  different  persons,  may 
lined  at  their  expense  for  the  sanitary'  good  of  the  public, 
could  not  practically  drain  his  own  lot,  or  acre,  or  section  ; 

public  authorities  must  do  it  all  and  equitably  charge  each, 
issessments  for  such  purpose  must  be  regular  and  in  con- 
:y  to  statute.* 

One  Siubject,  Expressed  in  Title  of  Sfatutes. — The  cunstitu- 

requisition,  common  in  many  States,  that  a  statute  shall  be 
led  to  one  purpose  which  the  title  must  indicate,  does  not 
r  general  laws  for  the  incorporation  of  cities  unconstitutional, 
sstroy  the  implication  that  such  municipal  bodies  may  exer- 
owers  germane  and  incidental  to  their  oi^anization.' 

act  that  thev  had  done  work  on  the  right  to  levv  an  asRcKsmenl  afGrmed, 

were    authorized    \>y   the  citj'  though   it  doeh   not    distinctly   appear 

■  to  be  issued  as  evidence  of  per-  that  sanilurv  objecth  were  had  in  view. 

ICC  of  contract.     The  authoriza-  In  Woodruff  r.  Fisher,  17  Barb.  (N.  Y.) 

wa«      constitutional,     and      the  314.  an  B^sesKinent   made  ostensibly  for 

ates  were  evidence. /rf ma /aeiV,  the  public  health  was  maintained  with 

lolder's  right  to  recover  compen^  some  hesitation.  Other  caii'eft  arc  Ander- 

of  the   owner  of   (he  propcrtv  son  i-.  Kerns  Draining  Co.,  t^  [nd.  199; 

£d.      The  ouner.howeier.courd  Sessions  v.   Crunklinton,   ]o   Ohio  Si. 

\ny  fact  in  defence  which  would  344;   Draining   Co.  Cane,  11  La.  Ann. 

0  relieve  him  from' llahilitv  to  \^\  Itager  1.  Supervisors  of  Yolo,  47 
Tein*    Transportation    Co.    :-.  I^al.  122;  O'Reilev  i.  Kankakee  Draln- 

iy  Tex.  153.  ing   Co.,   31    Ind,  ifiy.     The   following 

\  citj-  charter's  provision  allow,  were  cases  In  which,  for  the  most  part, 

iessmenls  against  abutterit  on  a  only   questions  of  the   regularity'  of  as- 

street,  when  a  majoritv  of  thoiie  sesf-ments      were      involved:      Jordan 

residences   front    the  street  pe-  Association   t.    Wagoner,  33  Ind.   jo; 

therefor,   is   held  constitutional.  Thompson   r.    Draining   Co..   33    Ind. 

1  V.  Uroudwdl.SS  Mo.  ji.  368;  Kinyon  t:  Duchene.  Ji  Mich. 498; 
knltary  PnrpOM*. — Public  health  Bench  x'.  Otis,  it,  Mich.  .■9;  Atwood  v. 
tioninsomctimeiigiveninstatutes  Zeluff,  16  Mich.  11^;  ICtchinson  Ass'n 
reason  for  drainage,  thus  placing  i'.  Hrcscnback,  39  liid.  361;  Slut-aen  v. 
uthoriaation     under    the    police  Raw^on,  39  Ind.  506;  Nevineetc.  Drain- 

Coolev  has  the  following  note  ing  Co.  v.  Alkire,  16   Ind,   iS^;  People 

Treatise  on  Taxation  (ind  ed.}.  t.  Jefferson   Co.  Court,   (f.   Barb.  (N. 

:     -In    Reeves   v.   Treasurer  of  Y,>  \s<K    People  v.  Ilainis.  49  N.  V. 

Co..  S  Ohio   St.   333.  the  subjwt  5S7.  ■ 

.idercd  bj'  Brlskeriiuof,  J.,and  1.  Potwin  ;'.  Johnson,  70  Ill.yor 
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(6)  Limitations. — When  a  city  has  been  restricted  in  its  powers, 
it  does  not  follow  that  the  legislature  may  not  do  what  the  city 
cannot  when  the  limitation  is  inapplicable  to  it,  and  the  power  is 
to  be  exercised  by  it  and  not  by  the  city.' 

The  power  of  assessment  is  not  limited  to  one  levy ;  for,  if  that 
has  been  set  aside  as  unconstitutional,  a  second  may  be  ordered.* 
Omissions  are  no  ground  of  complaint  unless  they  have  injured 
the  complainant.' 

The  division  of  the  cities  of  Pennsylvania  into  seven  classes 
has  been  held  to  be  in  violation  of  the  constitution  ;*  a  conse. 
quence  of  this  decision  is  to  render  void  such  municipal  liens  as 
were  based  on  the  statute  directing  the  classification.' 

2.  Statutory  Antborizatioii  — ^  ( i )  Delegation  of  Power  to  Municipal 
Corporations. — A  clause  in  the  con.stitution  which  authorized  the 
legislature  to  grant  authority  to  municipal  corporations  to  make 
improvements  by  special  assessments  or  by  special  taxation,  was 
construed  to  mean  that  the  legislature  might  vest  the  power  of 
doing  both  in  such  corporations.* 

Property  exempt  from  taxation  may  yet  be  assessed  to  bear  its 
burden  for  local  improvements  according  to  the  benefits  it  re. 
ceives;'  and  property  may  be  taxed  when  not  benefited,  for  an 
improvement,  where  the  expense  may  be  lawfully  provided  for 
under  the  taxing  power.* 

In  New  Orleans  the  city  council  possesses  the  right  to  grant 
authority  to  a  person  or  company  to  erect  towers  for  the  support 
and  conduct  of  electric  wires  and  cables.  The  delegation  of  the 
power  is  upheld  by  the  courts.  And  the  company  to  which  such 
power  is  delegated  may  also  be  authorized  to  remove  obstructions 
in  the  way  of  the  erection  of  the  towers.  And  the  courts  go  so 
far  as  to  hold  that  this  delegated  right  cannot  be  drawn  in  ques- 
tion, except  by  one  who  claims  an  exclusive  or  concurrent  right 
of  the  same  character.*  It  would  seem  that  anyone  injured,  or 
about  .to  be,  should  be  allowed  to  contradict  the  claim  of  the 
company  to  a  right  to  remove  his  property  and  substitute  a  tower, 
and  to  deny  the  validity  of  the  authority. 

Delegation  of  Power  to  Commissioners. — An  ordinance  delegat- 
ing to  commissioners  of  public  works  power  to  have  work  done 

1,  Tim  V.  Buffalo,  %i  N.  Y.  204.  8.  Falch  :-,  The    People,  gg  111.  13;; 

a.  Righter  V.    Newark,  45    N.  J.  L.  Bucroft  v.  Council  Bluffs,  63  la.  646. 

104.                                                                     "  T.   State    f.  Citj    of   Kansas,  89  Mo. 

8.  Righter  v.  Newark,  45  N.  J.  L.  104.  35;  Farrar  v.  St.  Louis,  So  Mo.  379. 

ThelegiBlalurecannotvalidate  assess-  8.  Pearson  v.  Zahlc,  70  Kv,  170. 

nienlK    previously  made   for    improve-  B,  New   Orleans   Gas    Light   Co.  :■. 

Tiieiits   under  an   uneonstitutional   act.  Hart  (La.).  4  So.  Kep.  215.     , 

Schuler  v.  City  of  Pliiladelphia  (Pa.),  A  city  may   be   enjoined   from   pro- 

13  A.  947.                                                     -  ceeding   to   improve   without  jurisdic- 

4.  Appeal  of  Avars  (Pa.),  16  A.  356.  lion.     It  was  hptd  incompetent   to  im- 

B.  Berghaus    7'.  Cily   of   llarrisburg  prove   a   public   market,  owned  by  the 

(Pa.).  16  A.  361;;  Khigh  t.  City  of  Har-  corporation,   at  the  expense  of  Ihe  sur- 

titburg  (Pa.).  16  A.  365;  Shoemaker  v.  rounding  property!  Cityof  Fort  Wavne 

City  of  liarrUbiirg  (Pa),  lO  A.  365.  v.  Shoaff,  106  Ind.  66. 
*                                                              .278 
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manner  as  they  should  deem  expedient,  wlion  tlie  statute 
d  that  the  work  should  be  let  to  the  lowest  bidder,  under 
proposals,  was  held  void.' 

'owcr  Conferred  Should  He  Definite.— Tht:  grant  of  au- 
,  from  the  legislature  of  the  State  to  the  council  of  a  city, 
an  assessment  for  improvements,  is  as  sacred  as  that  which 
zes  the  imposition  of  taxes.  The  authorization  should  be 
:,  and  not  leave  the  city  council  to  wide  discretion  because 
je  language  in  the  legislative  grant.  When  a  city  council 
thorized  to  assess  abutting  owners  as  it  should  deem  just 
iiitable,  the  court  set  aside  the  statute  so  far  as  the  bestowal 

indefinite  power  was  concerned.     The  court  said  that  the 
'  just  and  equitable  "  impart  no  special  limitation  ;  that  the 
,  under  that  clause,  "  might  assess  one  man   in  one  view, 
ather  in  another  view."* 
uniformity  in  assessments  is  not  insisted  upon,  as  in  the 

taxes.  The  usual  constitutional  requirement  of  equality 
iformity  in  the  latter,  is  held  inapplicable  to  the  former, 
ty  not  taxable  may  be  assessable  for  improvements.* 

Ips  1-.  Cilv  of   New    Viirk  (N".  Kpt'cial    limilatioii."      Barncx    -.:    Dver, 

'i.  E.  408;' Laws  of  N.  Y.  1S73,  ^(<  Vl.  4'')i>     Stc  Whitcford  f.  Profculi; 

tiSSj.  if^-  j..dse.  53  Mid.,  130. 

nM  CenitmadM  ttnjnit— Blda-  ComiUtntlOual    ProrUloiu. — A     law 

rhe  rule  ol*  apportion  me  tit  wu>  aiitliur[ziii;;   the   application  of  assl;^«- 

i   hy   the   legislature  to  a  citv  mi'iith   for  bciielitj  on  residues  o(  lot>, 

Tlic    court.    conBldering    llie  and  reduting  the  a»nrd^   for   the  parU 

f   sought    to    be  conferred  on  taken  in   opening  >,lrectK.  it  not  iincnn- 

cil  to  af^Kcss   abutting  owners  stitutional.     Genet  v.   Srooklyn.  (;>^  X. 

(the  council]  iihould  deem  ju«l  V.  nfo. 

table."  said:  "The   only   ques-  The   legislature  may  conhtiliitinnaJty 

:  i»  whether  the  phraiie  'as  thev  delegate  to  a   board   of  assessors   who 

«m  just  and  equitable'  is  sufii-  arc  independent  of  the  city  cotnicil  the 

:ertim  as  a  standard  of  assess-  power   to  assess  cltv  properlv  for  local 

If   II   could   be   properlj-   con-  improvements.     Little   Rock'  t.  Board 

IS  meaning  only  what  was  Just  of  Improvements,  etc.,  42  Ark.  15;. 

litablc  in  view  of  the  benefit  to  S.   thdfonnlty. — The   rule    requiring 

nises  fronting  on  the  improved  taxes  to  be  uniform,  in  the  con>itttutiiin 

I,  it  would   possibly    be    sufli-  of  Mienouri,  doce   not  apply  lo  nssesn- 

rhe  exceptions    do    not    state  ments  for   street   improve  men  Ik.     The 

hat   view  or  theory  the  asscM-  city   charter   of  St.  Louis,  (vhiih  pro- 

I  question   was   made.     If  said  vides  for  Ihe  asscssnienl   of  front  Sots, 

fairly  liable  to  a  different  con-  etc.,  is   not   violative  of  that  consiim- 

1   from   the   (ine   above  stated,  tional   rule,     f-'arrar   r.   St.    Louis,  84> 

urnithes  no  certain  legal  stand-  Mo.  379.     And  whcij   u  cemetery  wax 

assessment.     Did  the  court  or  exempted  from  "taxation."  it  was  not 

i^council  determine  the  amount  relieved   from   such   an    "assessment." 

isHucsment  in  view  of  the  bene-  Lima   <'■   Lima    Cemetery    Ass'n,    4J 

•  abutting  land,  or  of  itK  value,  Ohio  St.  \iH;  >.  c.  51  Am.  Rep.  Soq. 

ie   personal  convenience  lo  the  An     Ohio    statute,    confining    such 

it,  or  of  the  ability   of  the  de-  asses^^ments     to     lots     benefited,     not 

to   par,   or   of  all  these  com-  front  ones  only,  but  also  those  "conti^u- 

Who  can    say?     Whv    might*  ous  and   adjacent,"  was   *fW  not   un- 

constitutional.     Ohio  Const.,  art.   13.  4 

fi,  requiring  Ihc   legislature   to   restrict 

tile   power  of  assessnient  bv  municipal 

The  words  import  ni>  corporati.uns,   etc.,    \f^    not    violated. 
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It  is  held  to  be  not  taking  an  abutter's  property  without  his 
consent,  in  derogation  of  the  constitution,  when  streets  are  nar- 
rowed, and  some  of  them  previously  improved  at  the  cost  of  the 
abutting  proprietors  are  changed  from  public  to  private  property.^ 

Where  the  statute  authorizes  the  city  council  to  determine  that 
some  portion  of  an  improvement  shall  be  chained  to  property 
holders,  the  decision  of  the  council  in  fixing  the  amount  is  final  ■' 

Delegation  of  power  to  assess  for  purposes  of  local  improve- 
ment, from  the  State  to  the  city,  fs  common.  There  are  cori- 
tions  imposed  by  the  State  when  delegating  the  power,  in  many 
instances,  and  these  must  be  observed  under  pain  of  nullity.  It 
is  a  principle  underlying  such  grants,  that  the  persons  chained 
should  have  an  equivalent  in  the  benefit  conferred  ;  but,  when  the 

Raviiiond    i',   Clcvt^luod.   4:    Ohio  St.  hevond   corporate   limitE;   was   aUout'd 

53^.  in  ciiposition  of  70  Ohio  Lawit  127,  with  rel'erence  lo   the   repair  of  turn. 

4^39-  pikes.    iiotwithKtanding  charter  inhibi- 

Asse«6nients  for  tit  reel  improvements  lion.  It  was  ic/iilhat  turnpikes  werennt 

are  not  taxes  within  the  constitutional  within   the  contemplation  of  the  Ifgi-- 

reqiiiremenl  respecting  the  latter,  as  lo  liitor  when  they  inhihited  the  taxation 

unilbrniity,   etc.     Taylor   v.   Bovd,  6^  for  roads  outside  the  city.  Read  t.  Ycii 

Tex.  J33,                                           '         ■  gcr.  104  Ind.  195. 

Thirteen   acres   within   city   bounds,  1.  IlMTOWlnc  Btreeta. — Authority   10 

used  for  agricultural  purposes  and  the  narrow    streets,    conlerred    by   slatulc 

owner's  residence,  were   held   not   tax-  on  towns,  does  nol,  in  its  exercise,  lake 

ubie   for  city     purposes,    under    Iowa  the  property  of  an  abutter   without  his 

Laws,  1876,  ch.   47,^4:    1871).  ch.   xfxj.  coni^nt     and     without     compensation, 

Winzcr   v.   Burlington.   68   Iowa   z',i.y,  in      violation      of      the     constitution. 

Tubbcsing     v,     Burlington,    6S    Iowa  The   portion   of  the   street  abandoned 

691.  from   public   use  goes  usually  into  pri- 

Equality    and    unirormity   and   pro-  v.ite  hands,  as   a   result  of  the  narrou- 

portion  lo  value,  required  m   the   levy  ing   process.      Renselear   v.     Leopold, 

of   laxes,   were    held     inapplicable    lo  10(1  Ind.  29. 

special  assessments  for  local   improve-  DeaorlpUon, — If  the  statute  presi-ribc> 

ments.     Richmond  &  Alleghany  R.  R.  thatanordinanceforimprovementsehall 

Co.   V.  Lynchburg,  81  Va.  473,     Gen-  specify  the  nature,  locality  and  desc rip- 

ernl  exemption  from  taxation  does   not  lion  of  a  proposed  improvement,  Iherv 

embrace  assessments  for  such  improve-  i^  substunlial  and  sufHcienl  description 

ments.      Buffalo  Cemetery     Ass'n     i'.  if  the  ordinance  requires  that  the  foun- 

BulTalo,  4J  Hun   (N.  Y.)   137;  State  ;■.  dation  of  a  brick  pavement  shall  be  "of 

Kansas,  89  Mo.  34.  cinders,  sand,  gravel,  or  other   materi- 

In   assessing   abutters,   the    question  aU   equally   suitable."    Jacksonville  R. 

whether  the  cost  of  grading   is   a   part  R.  Co.  i'.  Jacksonville,  1 14  III.  562. 

of  that  of  paving  depends  on   the   ne-  S.    City    councils    have    sole  power 

"'y  of  the  grading   as  a  foundation  to  decide  what  part   of  local   improvc- 

pavement.     The  city  council's  nients  shall  be  paid  by  the   public,  anil 

w.it  of  both  as  one  is  not  conclu-  what  part  bv  property  holders  special h 

-,..t.      Scofield   1-.  Council    Bluffs,    68  assessed;  and  their   ifecisinn  U  contlu- 

Iowa695.  sive.     Watson  v.  Chicago,   iij  III.  r^. 

When  an  assessment  is  set  aside   for  in   exposition  of  the   III.  City  and  Vii- 

irregularity,     the    Supreme   Court   of  lagc  act.  Rev.  Stat.,  p.  333.                 ■    ' 

New  Jersey  is  required  to  make  a  valid  AbntMr  Baylns  After  tlu   Gilding.— 

one  by  o  statute  of  that  State.     It   was  The  grade  of  a  street  being  establisheJ, 

held  that  a  township  could  not  make  a  it  may  be  altered,  if  done   in   a  carfl'iil 

reassessment   after  the  first   had   been  and  reasonable  manner,  without  givin;! 

set  aside,  but  that   il   was   the  duly  of  a  right  of  action  in  damages   lo   a  pti'- 

Ihe  court.     Stale  ;'.  Township.  48  N.  J.  chafer   who     bought  an\  abutting   lol. 

L.  125.  after  the  first  eMablisbing  oflhe   gmric 

Taxation  of  city  property   for   roads  and  proceeded  lo  make   imp^oveln^nI^ 
278 
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rdcrs  an  improvement  and  an  asscssmtnt  therefor,  there  is  a 
mption  tliat  the  benefit  et|iials  nr  exceeds  the  cost.' 
Scofif  of  the  Authorhation.^^oXK:  than  one  improvement 
)e  embraced  in  a  single  authorization,  ordinance,  or  order, 
al  streets  may  be  improved  in  common  under  one  assess- 
;  and  several  different  kinds  nf  improvement,  such  as  grad- 
aving  and  sewer-building,  may  be  included,  so  that  the  whole 
DC  treated  as  one  enterprise.  It  is  no  objection  to  tlic  Murk 
it  is  composed  of  several  different  elements,  when  all  are 
ned  by  the  same  principle.  The  opening  or  widening  of 
s  could  not  be  included  with  such  works  as  those  above 
uned,  because  involving  a  different  principle,  but  the  siiuple 
Dration  of  public  property  already  dedicated  may  be  rami- 
1  many  directions.* 

Strict  Const  nut  ion. — Tile  rule  of  strict  construction,  appli- 
to  legislative  authorizations  of  municipal  improvement.s, 
ds  to  the  particular  methods  prescribed.  Even  the  power 
.horize  at  all  will  be  held  to  its  proper  limits.  To  grant  the 
ing  of  property  to  pay  for  work  done  prior  to  the  grant, 
eld  to  exceed  this  limit — the  property  not  being  otherwise 
at  the  time  the  improvement  was  ordered  and  constructed, 
ile  the  authorization  may  be  right,  the  as.sessment  under  it 
in  accordance  with  it.  in  one  part  of  a  city,  and  not  in 
er;  but  the  illegality  in  the  latter  will  not  affect  the  fornvr. 
r  a  general  authorization  with  reference  to  special  benefits, 
ot  illegal  to  make  discrimination  in  the  assessment  between 
rties  on  account  of  location.-* 

equircs  legislative  grant  for  a  city  to  buy  property  for  other 
lublic  uses  by  contract  with  a  voluntary  vendor.  \Vhen 
rty  was  alleged  by  its  owners  to  have  been  rendered  useless 
e  purpose  to  which  they  had  previously  devoted  it,  and 
they  sought  to  abandon  it  to  the  city  because  of  its  being 
red  thus  useless  by  a  city  improvement,  and  to  obtain  com- 
tion  for  it,  the  court  held  that  this  could  not  be  done  on  the 

e»»  of  the   grade.      Denver    r.  III.    ^57.     Denelit   i>,  presumed:   -.o  tlic 

,  S  Colo.  399.  uKus  U  on  him  who  dcnicn  Ihat  he  i>  u 

ttbod  of    L«*Ttnf- — The   taxing  bcneRciary.   if  he   ii>   an   owner  whieh 

at    improvements,  or  rather  the  tlie  legislature  iiE^uined  to  bcnetit  by  the 

;  of  forced   contributions,  u  fre-  improvement  ordered.     Brown  v.  \ten- 

■  dele){Bted   to  citj*   councils,  or  ver.  3  L'olo.  169; /■  rr   Busnibrd,  50  N. 

ocal   boards,  by  (he   legitlalure.  Y.   i,»y.  Petition  of   Bradj',  S5   S.  V. 

Appenl.  ^i   Cul.    t,3ft.     Acluul  :oS. 

y  fruch  local  boards    ur  cornmis-  3.   Slate  i:  Dintrict  Court,   31   Minn. 

,    before    assessing    benelils    to  it)\:   Murphy    v.   I'eoria,   in>   III.  .509; 

he   eoet  of  the   improvement.  i«  Grimmell  v.  Des  Moines.  57  iowa  144; 

nes  required,  and  when  required  Kemper    r.  Kin){,   11    Mo.    App,    ii(>; 

B  performed  under   pain  of  null-  Myall  r.  City  of  St.  Paul,  jo  Minn.  2i>4; 

}hnM)n   I'.    Milwaukee,  40  Win.  s.  c.  199. 

rhe  anaeiisnient  ou|{ht  not  to  ex-  3.  Striot    CottttmcUon. — The     letli-- 

ic  beneiii,  as  a  general  rule,  and  latlve  authorization  tomakea»se»sniciirs 

be  impartially  proportioned  on  tor    local    improvements   must  hi-  iin- 

aperty.     Crawford   :■- People,  Sj  oiiuivoi;3l   and    strietly    tonstrued.     A 
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principle  governing  the  opL-ning  and  condemning  of  streets,  anj 
not  under  tlie  principle  of  the  law  of  eminent  domain;  that  they 
had  no  right  under  the  ordinance  to  make  the  surrender,  and  the 
city  no  right  thereunder  to  accept  it.  The  city's  duty  was  to 
ascertain  the  damage  done  and  pay  for  it.' 

A  city  cannot  (unless  authorized  in  other  than  the  general  terms 
empowering  it  to  lay  water  mains)  run  its  water-pipes  through 
the  highways  of  a  neighboring  town  and  across  tide  waters* 

A  city  was  authorized  by  charter  to  apportion  the  cost  of  open- 
ing, grading,  paving,  or  otherwise  improving  streets,  between  itself 
and  the  immediate  beneficiaries — the  owners  of  real  estate  thus 
enhanced  in  value.  The  part  to  be  paid  by  them  was  collectibli: 
as  a  city  tax.  The  city,  however,  was  authorized  to  order  such 
improvements  only  on  the  petition  of  the  majority  of  the  free- 
holders to  be  benefited,  unless  three-fourths  of  the  city  council 
should  unite  in  the  order.  This  provision  of  the  charter  was  held 
accordant  with  the  fourteenth  amendment  of  the  constitution  of 
the  United  States,  though  it  contained  nothing  to  authorize  any 
injured  person  to  contest  the  proceeding.  It  was  said  that  each 
citizen  is  presumed  to  have  notice  of  public  laws,  and  that  the 
interested  land  owners  had  notice  by  the  progress  of  the  con- 
struction of  the  improvements  themselves.' 

(5)  Cottditional  Authorisation. —  Conditions  upon  which  the 
]_'gislature  grants  powers  to  municipal  corporations  to  make  im- 
provements, must  be  observed,  or  there  will  be  no  jurisdiction  to 
proceed,  and  the  usurping  city  may  become  liable  to  damages  at 
every  step."* 

An  assessment,  made  within  statutory  authorization,  with  re- 
gard to  one  part  of  an   improvement  in  one  ward,  may  be  sus- 


Haroncss  DcChaurand.  jf' La.  .\nn,  547.  Dec.   385;   Stale   v.   CoinmU- 

1.  (irrag  t:  Bultimore.  if<  Md.  i^L  Mansfteld,  23  N.  J.  L.  c[io;  s.  c,  S7  """■ 

9,  TownofQiiincv  r'.BbE.toii(Mii!;>..),  Dee.   409;    Davis   :■.   Mavor  of    Nt» 

li,  \   V.   qio.  York,  14  N.  Y.  506;  s.  z.'O;  Am.  W-c. 

».  Davis  f.  Citvof  I.vnchbiirf!(Va,l.  186;  Logan  Citv"i>.  Buck  (Utah],  4  Ain 

<•  S.  E.  Rep.  J30.'  '  &Eng.  Corp.  C'a*.  300;  Wlielen's  Appeal 

t.  OondlUuial  Anthorltatlon  to  BUka  (Pa.).  1  At.  8S;  Fertilizing  Co.;-.  llvOc 

Iiaprov«meiltB. — Where    n    litv    maile  Park,  97   U.  S.  C160:  Slate  v.  Regcnl^, 

improveinenls  uilhoiil  comphmg  with  54  Wis.  170;  s.  e.,  11  N.  W,473;Gilman 

the  condilions  upon  whieli  its  right  to  t.  Citv  a(  Milwaukee,  61    Wis.  591;  *• 

proceed   depended,  a  property  lioldcr,  t.,  n    N.  W,  640;  Att'v  Gen'l   t'.  Great 

d.im.iged    bv   Ihem,  may   have    aelion  Ka«lern  Ry..  33  Moak(Eng.)  76S. 
against  the  citv  bccnuse  of  lis  jurisdir-         The     legislature     lias    no    right    lo 

tionless  procecdini;.     Meinzer  r.  City  authorize   assessments   of  property   lo 

orRaeine  (Wis.).  31  S.  W.  139:  for  the  pay  for  work  done  before  the  art.  <o 

common  eoimcil  hud  no  power  lo  make  altempting  to  authorize,  was  enacted,  if 

improvements      beyond      what      was  the  property  w,is  not  liable  at  thetiiiii; 

expressly   or    impliedly    granted,    and  the  improvement  was  made  or  the  work 

could  not  disregard  the  conditions  of  the  ordered.     Kelly  t.  I.uning  (Cal.).  iS  P. 

grant.      Mnvor    etc,   of   Baltimore    :■.  335; People  r.  Lvnch,  ?i  Cal.  13;  Bradv 

Ilnghfs,  iGill  &J.(Md.)48o:s,c..  Am.  f.*King.^3  C.il.4t;.     ComfareFa.namg 

Dec.  ;43;  Collin,  f.iialch,  18 Ohio. ;-3;  ;■.  Bohme  (Cal.).  iS  P,  15S. 

•mi 
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no  far,  though  it  be  liable  to  successful  attack  for  another 
another  portion  of  the  city.' 

nhibiled  Authorizations. —  Exclusive  right  to  lay  mains  and 
1  streets  to  supply  gas  and  oil  to  the  houses  of  residents, 
I  to  a  company,  was  held  to  be  contrary  to  the  statute  of 
t  against  monopolies.     The  statute  is  that  of   [887,  page 

requires  a  general  ordinance,  so  that  all  companies  may 
ibstantially  the  same  benefits.'  Monopoly  it  could  not 
be  called.  It  is  no  more  a  monopoly  than  the  exclusive 
f  having  a  railroad  and  running  cars  on  it  from  point  to 

Neither  is  a  monopoly,  for  no  ancient  calling  is  disturbed 
ed.  Prior  to  the  grant  for  laying  the  pipes  and  mains 
nentioned,  no  person  or  company  had  any  right  to  use  the 
for  that  purpose;  therefore  no  one  was  deprived  of  any 
y  the  grant  of  an  exclusive  right  to  the  company.  It  was 
ent,  however,  for  the  law-maker  to  make   his  own  deli- 

rdinanoM — (1)  General  Featuns. — A  street  improvement 
ordered  by  a  city  council   by  resolution  or  by  ordinance. 

is  no  necessity  for  a  minute  description  of  the  work  to  be- 
lt need  not  be  inserted  that  sidewalks  are  to  be  made  as 
a  street.     There  must  be  certainty  as  to  the  improvement 

ts  locality,  nature  and  general  descri]»tion.     The  material 

sed  in  construction  .should  be  named,  where  that  is  necen- 

assps^ment  can  Ik-  -u-tjintd.  Iiiil.  ^:;.i.  [t  i>  of  public  nature  -iiiJ 
htlv  niude  »illi  ri'-pi'i'l  lu  oik'  niiiii'J  I'lir  purpo^o-^  or  jjovfrniiiciil. 
Df  the  citv.  though  joined  Willi  Wi-^irull  i.  Hunt,  h  1  nil.  174;  Coin.  '.: 
asscumcnt  rclatin-  to  anollu'r  Diiwman.  %  I'li.  Sr.  inj;  L.inKltv  i-. 
which  cannot  be  brld  \v'g.\\.  (iulliopiilK  :  OhinSl.  107.  Siii-h  p^op- 
.  Rcav  (Cul-I.  iS  P.  114.  crii-  i-iinnnt  ht-  .nid  on  t'Kfciilion. 
r  lot»  niav  be  as>es-,cd  more  Pri-.id.nl  tti-.  ;  .  Cilv  of  Indianapolis 
■an  others  to  meet  the  i-xpen-e  1;  Ind.  djo. 

t    improvements.       Nevin     v.         Mow   proporlv   of  ciiiinties  mav   lie 

nd    Wal>ton    i'.  Xevin.  both  5  liahlc  liir  t-irv  riiiprcivciticnl  .issiiunientK 

;v.J  ^ifi.  and    how    llic    a>-^-"nieril    >hrHi1d    lie 

1  AnUunluUou  — The  Icgisla-  colkcteii:  ClnlMl^    of   Mcl.ian    :■.  Cilv 

New    York   intended   only  to  of    Hl(«iniinj;l..n.     i.rfi     111.    30.^    and 

;  aniieiiBmcntH  to  he  impoKed  for  caM:K  Ihen-  liu-d. 

ction  of  siiL-h expenseK  uh  niis;ht         ApprAlMmant. — Where  .ippraiei'menl 

tJIv  paid   or  incurred,  and   lo  i<  rcijtiired.  a  sale  without  it   lo  collect 

certiticatcof  thecommihsioner  the  ii-.«"menl   lor  an  improvement  is 

;   work>  concluoive  a«   to  the  illeital  and  will  Ik-  set  iiside.     Tlicre  \* 

if  the  expenditures,  in  ael  1S70,  pre.uiniitioii  of  appraisement  in  the  ah- 

)  77,aj.  amended   in  act   1871.  senec  of  proof  to  the  eonlrarv.    Cox  r-. 

,  <!.     In  the  Matter  of  Ihc  Met-  Bird.  NS  Ind.  14^;    Tvlerr.  \Vilker...n, 

iGos  Co.,  Jj  Hun  (\.  Y.)  3.-7:  =7   Ind.  4^0:  Reilv   f.  Burton.  71    Ind. 

ihan.  20  Hun  [N,  Y.)  ini.  :iS:  Slol-enhur);  v.  Same,  7;  Ind.  51S. 
zenK*  Natural  <ias  ete.  Co.  ;'.        Implied  AvUiorliallon. — The  (ii-<iri:ia 

Elwood  (Ind,).  if.  N.  K.  Rep.  sl:irme.   do   not   empower   ilie  titv  of 
Au^u-la  to  ii—tK.  ior  improvements, 

■qiunt   KM  SmlabU  for  Ai-  the    propertv   adjacent   lo    the    street 

«. — A  public  square  ijelonging  to      be      improved,     bv      impliention; 

It  V  cannot  )h- KOld  on  a  precept  e\prciis  authorization  was  hrld  neces- 

ritv  ,is»essment  foran  improve-  fcarv.      Citv    Council   of    Augusta    v. 

jo^t   V.   Hoard  of  Comrs,  i>|  Murphv  {Ua.),  3  S.  K.  326. 
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sary  to  a  proper  understanding  of  the  work.  For  instance,  if  a 
bridge  is  to  be  built,  there  should  be  no  doubt  left  whether  it  is 
to  be  constructed  of  wood,  iron  or  stone.* 

There  need  be  no  formal  declaration  that  the  council  deems  the 
improvement  necessary,  for  the  passage  of  the  ordinance  indicates 
that  fact.  If  by  this  means  only  they  proclaim  their  judgment 
that  a  certain  improvement  is  necessary,  it  has  been  held  that  the 
courts  cannot  go  behind  the  decision  to  say  the  contrary,  unices 
on  certiorari^ 

(2)  Tfie  Term  "  Street  Improvemenls." — Statutes  and  ordinances 
usually  use  the  word  "street"  comprehensively,  so  that  it  in- 
cludes sidewalks,  crossings  and  anything  rightly  appertaining  to 
the  street.  And  under  the  designation  of  "  street  improvements" 
they  frequently  include  sewers  and  drains,  which  are  works  below 
the  surface,  as  well  as  grading  and  paving  above.  U,  therefore, 
there  is  statutory  authority  to  improve  a  street,  the  city  may  not 
only  pave  the  centre  of  it,  but  construct  walks  on  its  sides,  and 
tunnel  below  for  drainage  purposes.  But  it  cannot  change  the 
lines  of  a  street  under  such  general  power;  the  statute  must 
explicitly  authorize  that,  in  order  to  its  legality.  City  ordinances 
or  resolutions  need  not  particularize  in  descriptions  of  improve- 
ments, where  there  are  other  means  by  which  interested  persons 
m.^y    obtain    all    the   particulars    they   desire.       There    should, 

1,  city    ImpToramaBt — Ordliuuicei. —  m-ovemrnt — nol    three.       Murphv 

A  street  improveincnt  need  not   be  de-  Peoria,  119  III,  509. 

Ktrihed    minutely     in     the     resolution  3.  Pmrar  of  CUr  to   Hake    IiopTon- 

anthoriiting  it.     'faber  i'.  Ferguson,  109  manti. — The   common    council  of  the 

Ind.  2:7.  Same  niling — and  an  authority  tiiy  of  Rochester   are   authorized   bv 

to  improve  streets  includes  that  of  ini-  charter  to  open  streelii  when  l\\ey  judge 

proving    sidewalk«,     Taber    1'.    Graf-  such   action   conducive  to   the    public 

miller,*i09  Ind.  206.  sood.    The  council  are   not   bound  to 

An  ordinance  Tor  (he  constriiclion  of  declare  that  they  deem  such  action  nec- 

sevvers,  partly  br  special  assessinenls, Is  cssarj'  in  a  given  case;  the  e>:ercise  of 

nol  invalid  on  the  ground  thai   it  docs  the  power  show$  Ihat  they  believe  the 

not  give  llie  data  on  which  the  a<^ess-  improvement  to  be  for  the  public  wel- 

men th  are  to  be  made,  when  conimis-  fare,     Elwood   v.  Rochester,    43   lliin 

hioners  are  to  detcnniiie  and  apportion  (N.  Y.)  101.     The  charter  of  thai  city 

the  gross  amount  thus  to  t>e  raised.     It  was  amended   (after  the  opening  of  a 

iv  different  from  special  taxation.      Dtit  street  had  been   begun)  so  as  to  rcqutrt 

Mich  ordinance,  in  compliance  with  the  the  consent  of  every  holder  of  propertv 

statute,  must  specify  "the  nature,  char-  worth  f  ;o,ooo  (instead  of  $^.000,  as  be- 

arler,  locality   and  descriplioti'' of  the  fore),  in  order  to  the  openingof  a  slrci'l 

improvemenl'.     Sterling  i.  Gait,  1 17  III,  over   Ihe    sile    of   his    building.    The 

II,  amendment  was  Meld  not   to  invalidate 

Where  a  statute  requires  that  these  the   proceedings  previously  begun.    Ii 

things  shall  be  specified,  an  ordinance  vns  held  that  the  council   had  disc" 


luthorizing  the  construction  of  a  sewer  tionary  power   to  decide  what  part  01' 

which  gives  no  infornialion  as  to  the  the  city   was   benefited,  and   Ihat   Iht 

material  to  be  used,  or  liie  dimension  courts  could  nol  go  behind  the  decision, 

or  capacity  of  the  work,  will  not  be  suf-  unless  on  certiorari.  Under  the  Roche*- 

ficienl  to  justify  a  special  assessment,  ler  charter,  only  "lots   and  parceli-  of" 

Kankakee  v.  Potter,  1 19  III.  324.  land"    being    assessable  for    impron- 

An  ordinance  for  gravelling  a  street,  ments,  it  was  Iteld  illegal   to  assess  >;n- 

sodding  Ihe  center  and  constructing  a  and  water  mains,   electric   light  polo 

sewer  under  it  was  held  to  be  one  im-  and   wires   and   the   State   Erie  cJiwl 
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r,  be  a  substantial  statement  of  the  works  proposed.' 
ascription. — It  is  essential  that  a  contemplated  improvc- 
lould  be  described  in  the  ordinance  by  which  it  is  ordered. 
purpose  is  to  give  information  to  the  public  at  large,  and 
,11  bidders  for  contracts,  the  mere  reference  to  specifica- 
>t  embodied  in  the  ordinance  has  been  held  insufficient. 
larily  the  amount  to  be  raised  and  expended  upon  the 
d  work  is  properly  included  in  the  ordinance;  bgt  if  that 
J  upon  the  subsequent  action  of  a  board  authorized  by 
to  make  estimates,  etc.,  it  cannot  be  required  in  the 
ce,   nor   be    necessary   to   the   legality   of    the    council's 

reference  to  specifications  on  file  is  not  such  a  descrip- 
an  improvement  as  the  ordinance  ordering  it  should  con- 
If  the  expense  is  not  to  be  wholly  borne  by  beneficiaries, 
•tly  from  the  treasury,  it  is  not  absolutely  necessary  that 
itive  proportions  should  be  set  forth  in  the  ordinance.* 
ribing  the  nature  of  the  work,  general  terms,  well  undcr- 
i  the  community,  may  designate  the  material  to  be  used, 

necessity  of  particularization  may  be  obviated.^ 
regularity  or  defect  in  a  city  ordinance  or  proceeding  may 
rrious  as  to  affect  the  city's  jurisdiction  to  proceed  with  an 
;ment;  one  less  serious  will   not  prevent  the  recovery  of 
:  of  work  done  by  the  city.* 

description  of  a  proposed  improvement  is  so  important, 
linances  which  fait  to  state  the  character,  extent  and  other 
int  particulars  of  the  work  designed,  have  been  held  so 
'e  that  the  assessment  for  the  expense  of  the  work  could 

:iwood   r.  Roohcslc.r,  43   Ilui 

iMt,"  ••  a  Tmid. — The    word  7J3. 
I  a  generic   term,   embracing  1.   "It  is  claimed  that  the  court  erred 
1;  and    authorily   to   improve  in  staling  lo  the  yury  thai   they  should 
nbracee   sidewalliB.     Tabcr  v.  comtider 'the  improvement  of  Ihe  street 
r   (Ind.).  9    N.    ¥..   Rep.   ^l\.  anconlemplated  by  theordinaneechan^- 
tr  such  authority  to  sod  and  ing  the  grade.'  The  ground  of  the  corn- 
center  of  the  street,  where  it  is  plaint   i«  that  the  ordinance   changinj^ 
•d  for  travel.     Murphv  v.  City  tlie  grade  doeH   not   allude  to  the  im- 
(III.),  9  N,  E.  Rep.  895,     But  provenient  a(  the  street.     We  think  it 
mot  (Iraighten  or  change  the  is  immaterial  whether  ihe  ordinance  in 
street,  except  by  ilatutory  au-  terms  provides  Tor  an  improvement  of 
An  ordinance  lo  grade,   pave  the  street.     All  changes  of  grade   are- 
a  street  givee  no  authority  to  made  for  the  very  purpose  ol^  improv- 
1  it  or  change  its  course.     No  ing  streets,  and  Ihe  evidence  in  this  ct-L-- 
can  be  created   on   properly  shows  that  such  was  the  purpose  of  Ihe 
vements.  in  favor  of  the  city,  cily  council,  and  that  Ihe  cilv  has  been 
:r  are  made  according  lo  law,  greatly  Improved  thereby."    McCash  i-. 
geri'.Citv  of  Pittsburgh  (Pa.),  City  of  Burlington,  73  Iowa  15,  19;  s.c, 
rp.38..    ■  33N.  W.^fi- 
ulion  of  a  cilv  council   Is  not  a.  Sterling  v.  Gait.  117  111.  11. 
finite   which   directs   cily  im-  4.  Sterling  i'.  Gall,  117  111,  11. 
Its  and  describes  Ihem  and  the  S.  Levy  v.  Chicago.  113  111.  650. 
tc,   in   general    terms,   if  the  •-  Chariton    v.    ItolliJay,   60    Iowa 
may   be   made    apparent   by  31^1. 
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not  be  enforced.  The  description  need  not  descend  to  tedious 
details,  but  it  should  be  such  a  general  designation  of  the  nature 
and  dimension  of  the  work  as  to  givt  the  public  an  intelligible 
apprehension,  and  prevent  the  property  holders  from  being  mis- 
led. A  diagram  may  aid  the  verbal  description  in  the  ordinanct, 
and  courts  will  take  note  of  it  as  a  part  of  the  description.' 

The  duty  of  making  the  description  may  be  delegated  to  the 
mayor;  and  like  duties  may  be  assigned  to  a  committee,  but  its 
action  would  require  ratification  by  the  council.* 

When  an  extensive  improvement,  such  as  the  establishment  of 
a  general  sewerage  system,  is  to  be  made,  the  description  should 
descend  to  minute  particularities  as  to  the  route,  outlets,  basins, 
and  everything  necessary  to  the  proper  understanding  of  thi; 
enterprize  by  the  public;  and  such  reasonable  description  has 
been  held  essential  to  the  validity  of  the  assessment.^ 

Description  is  not  confined  to  verbal  recital.  A  diagram  may- 
aid  effectually  in  presenting  a  contemplated  street  improvement.* 
So  may  a  map  or  a  plan.  It  was  held,  when  such  aids  wcrt 
designated  by  statute,  that  their  omission  was  not  fatal  to  the 
assessment.* 

■  The  essential  thing  is  that  the  description  be  sufficient  for  the 
purposes  of  making  contract  for  the  work.  The  material  to  be 
used  is  a  very  important  part  of  the  specifications,  in  tills 
respect  .• 

1.  Citj-  of  Kankakee  f.  Potter,  iig  sarv  works  Bhouid  state  the  localitt 
III.  324;  Jacksonville.  Rv.  Co.  r.  Jack-  and  character  of  Ihe  contemplated  im- 
feonville.  114  III.  56J;  Taber  !■,  Fcrgti-  provemenl  and  difscribe  catch-basins, 
son,  109  Ind.  2^7,  "man -holes,"  etc.     It    has    been    ifW 

3.  Order  for  IniprovamBoti — KAtlAea-  that,  in  Ihe  absence  of  these  particu- 
Uon. — When  an  ordinance  aulliorizcs  larities,  an  assessment  for  the  construe 
the  mayor  of  a  citv  to  publish  an  order  lion  cannoj  be  iiiainuined. 
thai  a  certain  improvement  shall  be  O^den  v.  'I'own  of  Lake  View,  lii 
made,  (he  duly  of  describing  the  dimen-  III.  4^2;  s.  c,  13  N.  £.  159. 
«Jons  of  the  work,  the  material,  etc.,  City  of  Kankakee  r.  Potter  (III).  10 
belongs  to  him.  and   the   council   need     N.  E.  21J. 

not  give  such  descriptions  when  Want  of  requiring  notice  of  a  pro- 
authorizing  the  publication  .  .  .  Con-  posed  construction  of  a  sewer  does  not 
tracts  offered  to  the  lowest  bidder  invalidate  an  ordinance  for  construct- 
were  let  by  a  committee;  and  after-  ing  a  sewer,  under  the  charter  of  Port- 
w.irds  the  council  authorised  the  com-  land.  Paulson  i-.  City  of  PortlaniJ 
mitlec   to  engage  a   superintendent  of    (Or.),  19  P.  450. 

the  contract  work.  This  was  ieM  to  The  assessment  cannot  exceed  tlie 
be  substantially  a  ratltication  of  the  value  of  the  property  assessed,  but  tlie 
committee's  act  in  making  the  con-  proper  officers'  estimate  of  that  value 
tract.  Main  t:  Fort  Smith.  49  Ark.  determines  it.  Paulson  v.  Portland 
481;  B.  c,  5  S.  W,  801;  Bissell  r.Jctt'er-  (Oreg.).  19  Pnc.  Rep.  450. 
sonville,  24  How.  (U.  S.)  3S7.  on  the  Notice  of  improvements  by  publica- 
latter  point.  tion  Aetd  sufficient.     Lrman  v.  Plum- 

Assessment,  made  by  a  committee  mer  (la.).  39  N.  W.  527.  Notice  irW 
and   ratilied   by   the   council,  was  ke/ii    jurisdictional.  Overman  i-.  Cily  of  St. 

Sjod      under     charter    aulliorisalion.     Paul  (Minn.),  39  N.  W.  fi6, 
artrain  v.  City  of  Bridgeiiort,   55  Ct.         4.   Whiling  i.  Quackcnbush,  54  Cal- 
IJJ;  s.  c  10  a".  470.  "306. 

S.  Oeiwtruotlan  of  8ownA(e  SyiMm.         e.  Petition  of  I'pson,  89  N.  ^  .  67. 

— An   ordinance   for  creating  a  sewer-         •.    Smith   i-.   Dimcan,    77    Ind.  t)-^ 

age  system  and  constructing  the  neces-     Deady  i'.  Townsend,  57  Cal.  i<fi;  Sloin 

■2}ii 
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"Petition — Or/fir.— In  California,  it  was  held  that  a  board  of 
s  could  fix  the  "official  grade"  of  all  the  streets  in  a  city 
cneral  ordinance,  without  any  petition  from  the  front  lot 
.  This  was  held  under  a  city  charter  which  authorized 
stecs  to  order  grading  when  the  lot  owners  petition  for  it, 
ct  at  their  own  option.  In  either  case,  the  cost  was  not  to 
harge  upon  the  city  at  large,  but  to  be  assessed  on  the 
ig  lots.' 

idiana,  when  there  was  the  requisite  petition  for  the  im- 
lent   of  streets,  though  not  of   the  sidewalks,   the  latter 

as  ordered  by  the  trustees  in  charge,  and  was  sustained.* 
re  the  opening  and  improving  of  streets,  under  the  direc- 

a  board  of  public  works,  could  be  done  only  on  the  peti- 

the  mayor  and  a  majority  of  the  owners  of  the  property 
Ig  on  the  street,  it  was  held  that  the  certificate  of  the 
that  a  majority  had  signed  was  not  conclusive  of  the  fact. 
s  the  judgment  of  confirmation  by  the  county  court ;  and 
iceedings,  in  a  stated  case,  were  held  void  for  non-compli- 
ith  the  law  relative  to  petition  and  notice.* 

where  like  statutory  requirements  existed,  a  board  of 
works  were  held  incompetent  to  proceed  with  an  improve- 
jfter  petitioners,  representing  a  majority  of  the  liable 
ties  in   the  amount  of  the  assessment,  had   remonstrated 

it.* 
etimes  the  majority  of  voters  are  authorized  by  statute  to 
upon  proposed  improvements.' 

statement  that  a  majority  of  property  holders  have  peti- 
will  bind  the  city,  though  it  prove  untrue,  and  the  ordi- 
therefore,  a  nullity.  For,  when  the  ordinance  shows  upon 
;  such  a  state  of  things  as  to  mislead  a  contractor  and  in- 
lim  to  take  the  job  of  constructing  improvements,  he  is 
1  to  pay  for  what  he  does  under  false  impression  so  created, 
1  it  should  be  ascertained  that  an  essential  to  validity  was 
g,  the  ordinance,  therefore  a  nullity,  and  the  city  obliged 


provemeniH  are  made  cannot  be  drawn 
in   queiitlon   after   the   work   han  been 
^i»-  37S-  done.     Objections  should  be  made  be- 

y   of  Napa  t'.  Easlerby  (Cal.),     fore    the   beginning    of    Ihe    Improve- 
Rep.  2(,j.  meni,  or  during  its  progress,  if  made  at 

lUtm  aad  HotlM.— In  Indiana,    all.    Clements   7'.  Lee  (Ind.).  i(,  N.  K. 
ovement  of  cilv  streets  on  the     Rep.  799. 

of  tot  owners  U'  not  inconsjM-  BtrMtgprinklliig.—  //p/(/tobea "local 
the  enforcement  of  side-walk  improvement."  for  which  front  lot  own- 
lion  bvorderoftniHiecs.  though  em  mav  be  charged  according  to  lin- 
irnerKchargedwith  the  eifleniic  eal  frontatre,  rcfrardle««  of  the  lot's 
voice  in  the  matter.  Comfare  value.  Stale  v.  Reis  (Minn.),  38  N, 
pril  J7,  1869.  with  act  of  Feb.  W.  Rep.  97. 
.     Wfles  r.  Hoss  (Ind.).  16  N.         t.   Mulligan  v.  Smith.  .i;9  Cal,  306. 

4.  <irceni'.JersevCit,v,4iN,J.  L.^f'!. 
B,  Simpson  v.  Commistioners,  84  K. 
ar.  isS, 


Xocal  Improvements. 
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Vetiee. 


to  abandon  the  enterprise.'  And  the  falsity  of  such  a  recital 
was  properly  shown  by  an  interested  party,  on  ejectment  to  re- 
<:over  his  land,  of  which  he  had  been  deprived  by  seizure  and 
sale  to  pay  his  tax,  even  after  the  county  court  had  confirmed 
the  official  report  upon  the  petition.* 

The  court  sustained  a  petition  by  a  village  which  contained  the 
allegation  that  an  ordinance  for  opening  a  street  had  been  passed, 
but  that  the  village  authorities  had  not  agreed  with  the  property 
holder  whose  land  was  to  be  taken,  as  to  the  value  of  it ;  and  the 
prayer  that  just  compensation  be  awarded  to  him,  and  an  order 
issued  giving  the  village  possession  of  the  property  for  the  public 
use  set  forth,  upon  paying  the  award.  The  court  held  the  peti- 
tion strictly  consonant  with  law,  and  therefore  not  demurrable. 
It  was  competent  for  the  property  holder,  as  defendant,  to  deny 
the  legal  enactment  of  the  ordinance,  which  would  throw  the 
burden  of  proving  its  passage  upon  the  petitioner.* 

4.  Hotioe — (i)  Necessity  of, — Notice  to  the  property  owners 
Avho  are  assessed  is  necessary  to  the  validity  of  the  assessment. 
If  the  statute  fixes  the  time  within  which  it  rnust  be  given,  notice 
after  the  expiration  would  be  a  nullity.  All  that  the  statute 
requires  to  be  inserted  with  respect  to  description  of  the  improve- 
ment must  be  inserted  in  the  notice,  or  a  sale  of  delinquent's 
property  for  the  non-payment  of  the  assessment  will  be  void.* 


1.  An  ordinance  untruly  recited  that 
41  majority  of  property  holders  had 
petitioned  for  the  construction  of  a 
«ewer.  The  work  was  begun  under  an 
inspector  employed,  but  the  improve- 
ment was  not  finished,  the  city  aban- 
<loning  it  on  finding  that  the  necessary 
petition   had   not  been  signed   by   the 


?ioner,  a  notice  to  those  known  by  one 
commissioner  only  is  insufficient.  'Mur- 
phy V.  Peoria,  119  111.  509. 

I'he  notice  must  be  in  accordance 
with  the  statute,  to  justify  the  sale  of 
land  for  an  assessment  for  street  im- 
provement; the  character  of  the  im- 
provement must  be  expressed  definitely 


majority.  It  was  ^^/e/ that  the  city  was  therein,  if  the  statute  so  requires, 
liable  to  the  contractor  on  an  implied  Hawthorne  v,  Portland,  13  Or.  270. 
^guaranty  that  the  petition  was  sufficient  Assessments  for  improvements,  with- 
■and  that  the  assessment  would  be  levied,  out  notice  to  the  owners  of  the  lands 
Bill  V,  City  of  Denver  (Colo.),  29  Fed.  assessed,  held  void  as  to  them.  Sub- 
Rep.  344.  stantinl  compliance  with  the  authorizing 

2.  Zeigler  r.  Hopkins,  117  U.  S.  683;  statute   is   necessary   to  the  validity  of 
Af  ulligan  xk  Smith,  59  Cal.  206.  such   assessment.     Stone   v,  Boston,  i 

3.  Village   of    Byron   i'.   Blount,   97  Met.   (Mass.)    220;    Salem   v.    Eastern 


III.  62. 

4.  Notice. — Water  rates  on  a  vacant 
lot,  assessed   but  no  notice  of  the  as- 


R.,  98  Mass.  431;  Northampton 
T'.  Abell,  127  Mass.  507;  Nichols  v. 
Salem,  14  Gray  (Mass.)  490;  Hancock 


•sessment  given  to  the  owner,  were  held  v.  Boston,  i    Met.  (Mass.)  122;   Lowell 

void,  in  Brooklyn.  Remsen  t\  Wheeler,  v.  Hadley,  8   Met.  (Mass.)    180;  Pick- 

105  N.   Y.  573.     The   requirement  that  ford  f.  Mayor  etc.   of  Lynn,  98  Ma^s. 

notice  of  an  assessment  must   be  given  491 ;      Fitchburg      R.      v.     Fitchburj;. 

by  the  board   of  public  works  to  land  121  Mass.  132;  Grace  v.  Newton  Board 

owners,  within  ten  days,  is  mandatory,  of  Health.  135  Mass.  490.     See  last  case 

and  the  assessment  is  void   without  it.  on  assessing  for  the  expense  of  abating 


McDonald  v.  Littleficld,"  5  Mackey 
<D.  C.)  574  (act  of  Aug.  10,  1S71). 
If  notice  of  an  assessment  for  a  mu- 
nicipal improvement  must  be  given  to 
•every  owner   known   to   any   commis- 


a    nuisance.    Brown  r.  Denver,  7  Colo. 

305- 

Estimates  must  precede  the  collection 

of    assessments,     when     required     bv 

statute*  and  omission  results  in  nullitj. 
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hhcrc  publication  notice  failed  to  specifically  point  out  the 
y  to  be  assessed  for  a  city  improvement,  the  court  held 
ssion  immaterial  ho  long  as  the  notice  afforded  opportunity 
)roperty  holders  to  object  to  the  valuation.  It  would  be 
proceed  without  any  notification  at  all,  even  in  the  ab- 
f  any  ordinance  or  statute  requirement  of  it.' 
'urpose  of. — The  supreme  court  of  Iowa  held  that  if  the 
;ment  of  the  front  lots  and  the  computation  of  an  owner's 
,  rendered  notice  to  him  of  the  proceedings  necessary  to 
tidity.  all  the  use  of  it  would  be  to  correct  errors  in  the 
chargeable  to  his  property.  Such  notice  was  held  not 
I  to  the  validity  of  the  assessment  and  the  levy.  And 
irt  said  that  it  appears  to  have  been  uniformly  held  that 
ce  is  necessary  where  a  plain,  mathematical  calculation^  is 
r  act  necessary  to  ascertain  the  amount  of  the  assessment 
,e  property  of  anyone  assessed.* 

overnedby  Statute. — There  seems  to  be  nothing  to  prevent 
sage  of  ordinances,  issuing  orders,  making  contracts  and 
ig  assessments,  without  notice,  when  none  is  made  essen- 
statute.  Though  assessments  are  void  without  notice 
is  withheld  in  contravention  of  law,  yet  such  is  not  the 
en  the  law  is  silent  on  the  subject  of  notice.  Where  this 
e  had  been  announced  by  the  supreme   court  of  Texas, 

V.    McT^gart,    92     Ind.  100.  L.  S.  701;  t.  c,  4   Sup.  Ct.    Rep.   663; 

work  has  been  done  before  the  Gillette  r.  Cily  of  Denver,  Ji  Fed.  Rep. 

I  in  no  ground  for  derealing  an  8ij. 

It.      Mix    r.   People,    106   III,  General  appearance  before  the  board 

ofcounlv   commindoners   cuU  off    the 

:«  — WIWK    RMMMry.  — The  appearef  from  pleading  want  of  notice. 

ithorized  a  citv  toadopl  a  >«w-  blephens  i'.  Comm'rs  of   Leuvenworth 

lem  and   aosest^   laxe!>  a){ainsl  Co..  3G  Kan.  664. 

ownrrR.  without    priracribinK  OmdlUouU      JurUdleUon. — Notice, 

be  notified.     Two  ordinancei  and  other  rcqui rente nlsuiiaential  to   the 

he   taieo  were  published,  and  jurisdiction  of  a  municipal   corporation 

.  a  Bpecial  notice  advertised  in  in  making  iinprovemenlH,  must  be   ob- 

al    newspaper    for   two   davs,  nerved  or  there  will   be   no   power   to 

if  these  publicationit   itpecltied  proceed.     Normal   E  ac.    Terminal  Co. 

■ular  propertv  taxed,  but  lliev  i'.Cit>  of  Portland     (Or.).    \\    P.    705; 

:he  opportunity  of  objecting  lu  Kansas  City  etc.  i'.  Campbcin   6'   Mo. 

tion.    The  court  V/rf  that  this  ^8«;  Fraverl  v.  Kintock  (Ohio),  I  S.  E. 

lent  to  render  the  taxes  valid.  ^75;  Uick  1-.  Wilson,  10  Or.  490:  Wri|[ht 

;re  were  other  and  substantial  i-.  Kdwanls,   10  Or,  39S,  Lord.  J.;  \  an 

.0   the   contrary.     Gilmore   v.  Saint  f.  Cit_v  of  Portland.  6  Or.  39;. 

13  Kan.    156.     But  in  Iowa  it  An  ansesBnient  was  *c/rf  not  void   lor 

that  a  sewer  assessment  with-  want   of  jurisdiction,  when   a  superin- 

e   is   unlawful,  though  neither  tendent,  authorized  to  make  it  for  work 

le   nor  the  ordinance  provide  perromicd.  included  therein   work   not 

e.    Gatch   v.  Des  Moines,  (13  vet  done.     Blair  v.  Luning   (Cal.),    i3 

v.  1^3,  citing,  to  show   that   tliere  was 

lerv   I'.   City   of    Keokuk,   76  no   iiullity   for    want     of    jurisdiction, 

1.   703.    filing  Cleveland    :'.  Ilinimclniann  ir,  Eloadlcy.  44  Cal.   i'jd; 

I   R.    I.    w;   Clappr.  Citv  of  Hewes  i-.  Reis.  40   Cal.  2114:   Bovie   v. 

,  35Ct.   66;    Mavor    of   Balli-  Hitchcock,  (16  Cal.    Uy.      St-e    Slate    f. 

Johns    Hopkins   Iluiipital,   56  Mavor  etc.  of  Citv  of  itayonne  (N.J.), 

agar  r.  Reclamation  Dist.,  Ill  )j  A.  Jijj. 
■if. 


Loe4l  ImprOTenwnu.  IMPRO  VEMENTS.  Hotk*. 

and  a  charter  was  subsequently  granted  by  the  legislature  which 
made  no  requirement  of  notice  to  property  owners  before  assess- 
ment, that  court  construed  the  omission  as  equivalent  to  a  statu- 
tory averment  that  notice  need  not  be  given.  The  only  voice 
the  property  owners  had  under  that  charter  upon  the  question  of 
street  improvement  was  in  his  expression  by  voting  for  council- 
men  at  the  city  election.' 

If  property  is  to  be  taken  from  private  owners  for  public  use. 
it  is  held  not  due  process  of  law  to  proceed  without  notice,  tven 
when  the  statute  and  ordinance  require  none.  The  argument  is 
that  the  person  to  be  affected  by  such  exercise  of  the  law  uf 
eminent  domain  has  a  right  to  be  heard,  and  therefore  must  be 
notified  of  his  opportunity.  And  even  when  fronting  proprietors 
were  taxed  for  sewerage  improvement,  one  of  them  enjoined  its 
collection  because  he  had  not  petitioned  for  the  work  to  be  done, 
nor  otherwise  waived  his  right  to  be  notified  and  heard.  The 
court  held  that  injunction  should  issue,  because  neither  the  stat- 
ute nor  the  ordinance  thereunder  provided  for  notice;  the  verj- 
opposite  inference  to  that  made  by  the  Texas  supreme  court 
above  referred  to.* 

Whether  or  not  notice  is  essential  to  the  validity  of  an  assess- 
ment when  not  specifically  required  by  statute  or  ordinance,  de- 
pends upon  the  question  whether  there  is  an  exercise  of  the  tax- 
ing power,  or  that  of  eminent  domain.  Where  the  former  is 
held,  notice  is  not  imperatively  necessary,  while  the  contrary  is 
the  rule  if  the  power  to  be  exercised  is  under  the  law  of  eminent 
domain.  In  the  former  case,  no  restrictions  or  requirements  are 
to  be  added  to  those  made  in  the  statutory  authorization.' 

Lands  were  condemned  for  street  uses  in  New  Jersey,  and 
notice  given  as  required  by  statute.  It  was  held  that  the  pro- 
ceedings for  condemnation  could  not  be  successfully  objected  by 
a  notified  property  holder  after  the  improvement  had  been 
completed.* 

If  property  owners  are  to  be  accorded  the  privilege  of  im- 
proving a  street  by  their  own  work,  they  should  be  notified  of 
the  opportunity.* 


rendered    the 

I^l  rain  able  by  injunclion.  Galch  :'. 
Vef.  Moines.  63  la.  71S. 

S.  Ballimore  v.  Johns  Hopkins  Ho^:- 
pilal.  ;6  Md.  1. 

4.  Stale  V.  Citv  of  Passaic,  45  N-  J- 
L.  146. 

B.  The  opportunity  to  fronting  lot 
owners  to  improve  a  street  by  doing  Ibe 
work  themKelves.  and  their  right  to 
notice  so  that  they  may  avail  them- 
selves  of  this  privilege,  cannot  I* 
disregarded.      They  must  have  noliit 


htaluteorordina 

nee;   that    the    lia 

bilily 

Oftho  properly 

holder   10   pay    ii 

affected  by  want 
City  of  Galvest. 

ofnoticeineuch 

>n    V.    Heard,    ^ 

Tex. 

Since     the      < 

charter      of    Galv 

eston 

required  no  noli. 

cc  of  the   intcntii 

>n   of 

the  city  council 

to   pass   an   ordinance 

for  paving  a  sire 

;et,  buch  announce 

■nient 

is  not   a    prerequisite  essenliat    t< 

}   ttie 

validity   of    the 

ordinance   and    order. 

Adam's  7'.FiBher.6i  Ten.  6<;i;s.c. 

■.S33; 

Finnell  ^.  Kates 

.,  Kj  Ohio  ^t.  406. 

vomdu.  improvements.  %<AiM. 

h  property  owners  whose  property  is  to  be  taken  for 
se  may  not  have  been  notified  as  the  statute  required, 
leficiary  cannot  complain  that  this  omission  was  violative 
institutional  provision  against  taking  property  without 
ess  of  law.  He  is  not  cut  off  from  any  legal  right,  or 
:  pleading  of  any  defence  by  lack  of  the  notice  to  such 

holders.  His  right  of  defense  is  confined  to  showing 
e  essential  affecting  himself  has  been  omitted.' 
wspaper  Advertisement. — Constructive  notice  is  sufficient 
St  is  the  form  of  information  adopted  by  statute.  It 
made  in  as  many  papers,  and  inserted  as  many  times,  as 
te  or  ordinance  may  require.*  Even  when  no  advcrtise-- 
equired,  an  assessment  may  be  opposed,  and   payment, 

contract  which  would   evidently  have  been  taken  at  a 

ure  had  there  been  notice  and  competitive  bidding,  may 

;d  on  the  ground  of  its  injustice,  and  the  city  may  be 

1  from  collecting  the  assessment — at   least,  the  excess 

?  sum  that  is  just.^ 

iwspapers  themselves,  containing  the  required  advertise- 

ay  be  filed  as  evidence  of  notice.* 

3urt  will  consider  the  circumstances  of  the  newspaper 

ment,  its  character  as  to  the  information  conveyed,  and 

Its  remain  in  the  interested  property  holders  to  contest 

a^onable     lime,     and      the  communliv  satiHlies  the  statute.      Lev; 

are  to  judge  what   that   U  i',  Chicago.  113  III.  6^0. 

statute   i»  no  more  definite  1.  One  assessed  for  benefits  cannot 

lirase.     Faas  v.  Seehauer,  60  objecl  on  the  ground  that  the  conslltu- 

larker  f.  City  of  Omaha,  16  Clonal   prohibition   of  taking   property 
without  compensation  was  violated  by 

iKa    to    Oollact— irotlCB.— If  failure  to  give  him  notice.     He  has  his 

ipt  shows  some  notice,  in  a  hearing  when  sued  on  the  tax  bill  and 

to  collect  a  street  assessment,  may    plead    all    that    he    could    have 

n  demurrer.    Taber  i>.  Fcr-  offered  if  notified  of  the  original  pro- 

Ind.  127.     If  the  action  is  to  ceeding.     City  of  St.  Louis  !■.  Richeson, 

collection  of  a  street  assess-  76  Mo.  470. 

•  l>een  keld  that  questions  as  3.  H ewapap«r  AdTMtlMmMit. — When 

ig  of  the  yeas  and  nays  on  the  ordinance   requires  that   proposaU 

■e    of    the    ordinance,    the  for  contracts  for  a  street  improvement 

the  estimate,  and  a  mistake  shall  be  advertised  in  more  than  one 

■iplion  of  the  property,  can-  newspaper,  the  insertion  in  one  is  not  a 

ed.     Balfe  i'.  Lammers,  Xfxf  compliance,  and  property  holders  may 
enjoin  the  city  from  miking  them  pay 

is  required  by  statute  before  the  sum  due  on  a  contract  made  without 

improvements     are     com-  the  advertising  required  in  two  or  more 

allure  to  give  it  n  enough  to  papers.      Mayor  etc.   oi  Baltimore   t: 

pponent  lo  have  proceedings  Johnson.  6i  Md.  225. 

certiorari.     State  r.  Pater-  S.  And     where     adve't's»ment    and 

I.  L.  15.  letting   to    the    lowest    bidder    Is    not 

tory   proceedings,   where    a  expressly  required,  injunction  w"' ""  "' 

iescribing  the  properly  to  be  prevent  the  collection  o(  a 

Che  proposed  improvement,  inordinntety  high  to  pay  f 

cessary  by  statute,  such  cer-  privately  made  for  work  at  an  exorbi- 

st   substantially   follow    the  tant  price.    Cook  r.  City  of  Racine,  49 

:ale   if.   Head,  34   Kan.  419.  Wis,  141. 

I   in   words   current  in    the  *.  Newspaper    advertisements   made 

C.  of  L.— 19  289 
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payment,'  Whether  there  should  be  a^^  notice  at  all,  when  the 
statute  does  not  prescribe  it;  whether  it  may  be  effected  by  mail- 
ing the  necessary  information,  are  questions  not  answered  by  any 
universal  rule.  In  Illinois,  all  ordinances  need  not  be  published.* 
Wherever  constructive  notice  is  statutorily  prescribed,  an  assessed 
lot  owner  is  cut  off  from  complaining  of  the  lack  of  personal 
notice.^ 

8.  City  Coutrocta  for  Improvement! — (i)  Charter  Authorization.— 
Though  the  mayor  and  aldermen  of  a  municipal  corporation  may 
have  authority  to  make  contracts  which  shall  be  binding  upon  the 
land  owners  who  are  to  be  assessed  for  the  cost  of  an  improve- 
ment, they  cannot  afterwards  alter  their  contract  so  as  to  render 
it  more  advantageous  to  the  contrattor.  They  would  trespass 
upon  the  rights  of  the  land  owners  by  doiiw  so,  and  their  attempt 
at  modification  would  be  futile,  and  the  emendation  void.* 

The  contract  must  be  made  in  conformity  to  the  city  charter, 
or  it  will  not  bind  the  land  owners.^  Certainly,  it  will  be  void  if 
made  in  contravention  of  the  charter.*     If  not  preceded  by  an 

pursuant     to     statute     are     «uflicietit  Tor  an   improvement.     He  mav  enjoin 

evidence  of  constructive  notice.     Stale  for  want  of  notice",   nfler   liaving  paid 

V.  City  of  Elizabeth,  41  N.  J.  I..  ^6.  the  amount  to  which  he  has  been  Ixnc- 

1.  When   the   notice  was   indelinite.  fited.     Barker   v.  Citj-    of  Omalia.  \(i 

confined  to  the  publication  of  the  ordi-  Neb:  169. 

nance   for  onlv  two  days  in  one  paper,         If  the  object  of   the    statute  i&   lu 

and  only  the  right   to  contest   the  ap-  notify  the  public  as  well   as   interested 

praiitement  of  lots  for  assessment  pur^  property  holders,  a  private  citiien  ma> 

poses  was  accorded  so  far  as  the  notice  set  proceedings  aside   on  certiorari  lot 

showed,  it  was  brld  that  the   tan   could  want   of  liie  general  notice.     Stale  ;■ 

be  contested  on  any  substantial  ground,  Mayor  etc.  of  City  of  Paterson.+7  N. 

though   the   notice'itself  might  be  sufii-  J.  I^.  15. 

cient   to   the  validity  of  the  ordinance.        4.  FatIiik  Oontnuti,— Contracts  la"  ■ 

Gilmore  v,  Kenlig,  33  Kan.  156.  fully  made  at  the  discretion  of  city  au. 

9.  Ordinances  for  levying  special  thorities,  for  street  paving,  are  oblifw 
taxes  for  Improvements  of  streets  on  tory  upon  land  owners  who  are  chargcJ 
property  abutting  on  or  contiguous  to  with  the  payment  of  the  cost  of  thi 
the  street,  need  not  be  published,  in  work,  though  the  contracts  mai'  ha^c 
Illinois;  there  only  those  making  mon-  been  made  injudiciously.  But  the  .nu 
etary  appropriations  need  be  pub-  thorities  cannot  change  contracts  to  \\\t 
lished.  Enos  v.  Springfield,  113  111,65.  benefit  of  the  contractors  and  to  the  in 
Notice  of  a  proposed  confirmation  of  jury  of  the  property  owners.  Peppi' 
assessment  may  be  mailed  to  the  prop-  t.  Philadelphia,  1 14  Ps.  St.  96. 

ertv  holders  who  are  to  pay  the  assess-  B.  If,  before  contracting,  the  proposfd 

mc'nt.      Murphy  v.  Peoria.  119  111.  509.  terms  must  be  submitted  to  a  commitiw 

3.  Want  of  personal   notice   that  an  of  the  city  council,  in  conformity  10  ■■ 

jwhessmenl  is  to  be  made  gives  the  lot  provision  of  the  city  charter,  a  contract 

owner  no   ground   to  resist  his  appor-  without  such  reference  is  invalid,  and  a 

tionment  of  the  expense.     Construct  property  owner  may  resist  his  asw-' 

ive  notice  by  advertisement  is  suflicient,  ment  on  that  ground.     Worlhinglon  :■■ 

when  the  statute  has  fixed  upon  that  as  Covington,  8z.  Ky.  265. 

Ihe  method  of  informing  him     (Stuart  8.  A  contract  made  by  a  townwi'.h 

V.    Palmer.     74     N.    Y.    183,     distin-  its   treasurer  for  the  improvement  01 

Buished),     Petition  of  De  Pevster,  80  streets  is  in  contravention  of  the  spirit 

N.  Y.  565.                                    '  ofind.  Rev.  Stat..  %  1049,  which  the  atl 

Notice   in   some   way  is   required  In  of  March  ig.  1SS5.  does  not  change  in 

Nebraska   to   be   given   to  the  person  this  regard.     An   assessment    for   inj- 

wliose    property   is   specially  assessed  provements  under   such  a   contract  !■ 
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ement  for  sealed  proposals,  and  made  with  the  lowest 
the  contract  for  a  work  of  city  improvement  will  be  a 
n  all  cases  where  the  "charter  prescribes  this  method  of 
:ontracts.* 

nerely  for  work  done,  but  for  land  taken  in  the  making  of 
Improvements  (such  as  the  opening  of  a  street),  the  ad- 
property  may  be  assessed,  and  the  owners  have  a  right 

the  city  to  its  responsibilities  under  the  charter.  The 
f  the  land  appropriated  should  not  be  paid  its  full  value, 
impted  from  bearing  any  part  of  the  burden  of  the  im- 
:nt  at  the  same  time.  This  is  the  view  in  several  States, 
io  seems  exceptional  *     The  loss  and  the  benefit  may  be 

simultaneously.^ 
I  lar^  tracts  are  to  be  appropriated  for  the  purpose  of 

a  city  park  there  are  different  methods  of  raising  the 
to  pay  for  the  land.  Sometimes  it  is  done  by  a  general 
the  park  is  to  be  the  property  of  the  city.  Sometimes 
listricts  are  created  with  power  to  levy  and  collect  the  tax. 
istrict  cannot  be  created  beyond  city  limits  for  a  park 
hem.' 

Benlon  I'.  Elamilton,  no  Ind.  113;   Livingston  i'.  New  York, 8  Wend. 
(N.  Y.)  8s;  Goodrich  v.  Turnpike  Co., 

tracU    not  let  by  cooipttitivc  i6  Ind.  1 19;  Slate   v.   Dean.   13   N.   T. 

arr  void   and   the   a^HeE^menl  335;  llolmes   :'.  Jersev  Citj',   I3  N.  J. 

e  statute  require*  thnt  method  Eq.  199;  Coolev  on  Taxation,  611,613. 
contracts.      Re  Manhallan  R.         ».  Pftrti,— "Citv  and  town  parks  are 

«  N.  Y.301.  sometimeB    purchased,    improved    and 

.  Tkkan  Cor  ttr*«ti. — To  obtain  eRit>elli!>hed  under    special     legislative 

indemnify  owners  whose  land  authorJt,v  b_v  means  of  Rcneral  levies  on 

'iated  for  Ihe  public  purpose  the  munkipalitieH  thai  are  to  own  and 

e  a  new  street,  an  assessment  have   the   benefit  of  Ihem  (See  Mailer 

joining  property  mav  be  made,  of  Central  Park,  50  N.  Y.  493;  Matter 

Pittsburgh  District,'j  W.&  S.  of  Flatbush  LandV,  60  N.  Y.  398;  Peo- 

,  Piltsburgh  T.  Scott,  1  Pa.  St,  pie  v.  Salomon,  t;!  III.  37).     But  some-    ' 

ilasters  i'.  Com..  3  Watts  (Pa.)  times  special  taxing  districts,  composed 

eror26lhSt.,  (2  Wend.  (N.Y.J  of  several  municipalities,  or  of  parts  of 

ter  of  DeGraw  St.,  iS  Wend,  several,   are   created   for  the   purpose, 

;66;  Nichols  v.  Bridgeport,  ix  and    a   corporation   fs   chartered   with 

Trinity  College   i'.   Ilartforii.  power  to  lay  and  collect  taxes.    Bui  for 

1;  Dorgan  v.  Boston,  \2  Allen  Ihe  purpose  of  a  cily  park  there  cannot 

23.    If  the  loser  of  the  ground  be  created  outside   Ihe   city   a   district 

■d   In  (he  advantage  to  his  re-  upon  which   Ihe  cost  of  the  park,  silu- 

and  to  an  amount  in  excess  of  ated   within   the   district,  shall   be  im- 

ige,   he   may   be   assessed  for  posed    (Slate   t,    Leflingwell,   34   Mo. 

ence.     Holton  v.  Milwaukee.  453).     Where  by  the  constitution  only 

17.     See  Powers'   Appeal,   39  municipal  bodieh  are  authorized  to  levy 

\\   Alexander   v.   Baltimore,  5  taxes,  if  a  park  district  is  created  cm- 

)  383;   Hammett  f.  Philadel-  bracing  several  towns,  all  of  which  ac- 

f^a.  St.  146.     Ip  Ohio,  by  the  cept  the  act  creating  it.  the  towns  may 

on.  it  seems  that  owners  have  afterwards  be  required  to  levy  taxes  in 

>ensation   for  land   taken,  re-  accordance  with  the  act.  to  be  expended 

of    benefits     to     Ihemsclves.  within  Ihe  limils  of  the   town   levying 

1  r.  Wick,  18  Ohio  St.  303.  them  (See    People   v.  Breslin,   80   III. 

ury  may  assess   the   value   of  4:3;  Ilalsev  i.  People,  S4  111.  89;  Wright 

n  and  the  benefits  al  the  same  i.  People's;  111,  5^1)."  CooleyonTax- 

itchfield   V.  Vernon,  41  N.  Y.  ation  (jnd  ed.).  p.  615. 
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How  contracts  for  work  shall  be  let  depends  of  course  upon 
statutes  and  ordinances.  Ordinarily  a  contract  is  let  as  a  whole, 
under  sealed  proposals,  to  the  highest  bidder.  But  in  the 
absence  of  statutory  restraint  it  maybe  otherwise  agreed  upon, 
and  a  work  may  be  even  parcelled  out  to  se\'eral  different  con- 
tractors, each  taking  a  part.  Where  skilled  labor  is  requisite 
this  may  be  the  better  way.  If,  however,  the  statute  limits  the 
city  to  one  method,  such  as  letting  by  contract  to  the  lowest  and 
best  bidder,  no  other  method  can  be  legally  employed.  And  in 
such  case  tlie  work  cannot  be  divided  so  as  to  contract  for  a  part 
by  one  method  and  a  part  by  another.  Nor  can  the  city  evade 
the  law  by  requiring  all  bidders  to  agree  upon  a  stated  price  for 
one  part  of  the  work,  leaving  the  other  parts  to  competition.' 

(2)  Unauthorized  Contracts. — If,  without  power  to  do  so,  a  city 
contracts  with  a  person  that  he  shall  make  street  improvement 
and  collect  his  compensation  from  the  abutting  property  owners, 
it  seems  that  the  contractor  cannot  obtain  judgment  allowing 
him  to  romove  his  improvements  until  he  shall  have  restored 
what  money  he  has  already  received  from  some  of  the  property 
owners  and  shall  have  reimbursed  the  city  of  its  outlay  in  con- 
nection with  the  improvement.* 

A  city  cannot  contract  legally  for  an  improvement  before  those 
who  have  to  pay  for  it  have  been  offered  to  contract  for  it  them- 
selves, when  the  law  provides  that  they  shall  first  have  that  oppor- 
tunity.* 

1.  CoKtTACta.Snb-dlTUloui,  Mo. — The  contract.      Then   the   contractor  sued 

work  of  making  an  extensive  city  im-  the  town  and  asked  to  be  permitted  10 

provemenl  may  be  subdivided  and  let  remove  the  improvements  made  by  him. 

out  in  parcels  to  ditferent  contractors.  It  was   held  that   if  he   had   tendered 

Eyerman  11.  Blakesley,  13M0,  App.  407;  back  the  money  he  had  received  from 

Kemper  i'.  King,  11   Mo,  App.  116.  the  paying  proprietor,  and   al«o  what 

The  statute  requiring  that  work  on  the  city  had  paid  for  Intersections,  etc., 

improvements  be  let  by  contract,  and  he  could   have   recovered.       Hahn  i'. 

the  work   being  done   by   days'   work  Trustees  of  Bellevue  (Ky,),  3  S.W.  131, 

rendering  the  assessment  illegal,  it  was  citing  Marsh  v.  Fulton   Co.,  10  WalL 

held  that  the  court  cannot  determine  (U.  S,)  676. 

from  testimony  the  difference  between         S.  Under  a  city  charterrequiringthat 

the  cost  of  the' two  methods,  and  cannot  adjacent   proprietors   should   have  the 

aflirm  the  assessment  in  part  and  set  it  right  of  contracting  directly  for  clrcet 

aside  in  part.     Matter  of  Stephens,  and  improvements  for  which  they  are  liable, 

matterofWakeman,both  ca6e»!6  Hun  it  was  held  ultra  vires  for  officere  lo 

N,  Y.  ;2;  Matter  of  Merriam,  8+  N.  Y.  contract  for  the  work  when  the  proprie- 

1196;  Mailer  of  Casey,  s   Hun   (N.  Y.)  tors   had   not  refused  lo  do  so.     New- 

^63;  Matter  of  N.  V.  Prot.  etc.  School,  berry    f.    Fox    {Minn.),    33     N.    W. 

7-;  N.  Y.3J4;  Matter  of  the  Presbytery  333.    The    cilv    council    should    have 

oVNew  York,  9  Daly -{N.  Y.)  116;   /a  first   nolilied   "the    proprietors.     Those 

^■f  Blodgett,  91  N.  Y.  116;  Jte  Orphan  wilh   whom    the    officers   premalurel.i' 

Home,93  N.  Y.  iifi.  contracted   were   legally  charged  wiiH 

"     '   ■      n  agreed  with  a  contractor  notice    that   they   could    not    lawfully 


for  the  improvement  of  streets  that  he  make  the  contract  till  the  pro- 
should  loolc  lo  the  abutting  proprietors  prielors  had  been  afforded  the  oppor- 
for  his  pay.  Some  of  them  refusing  to  tunitv.  McDonald  v.  Mayor  etc,  6S 
pay,  and  being  sued,  it  was  ieltl  that  N.  Y.  13;  Schumm  v.  Seymour,  24  N. 
the  town  had  no  right  to  make  such  a  J.  Eq.  143.  The  doctrine  of  illrit  virti 
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njudicious  contract  by  the  city  for  an  improvement  is 
on  the  property  holders,  if  it  is  otherwise  proper  and 

ertificates. — It  was  stipulated  in  a  contract  that  the  work 
be  approved  by  the  street  commissioner;  that  his  ccrtili- 
approval  should  be  conclusive,  and  that  payment  should 
flue  till  the  apportionment  and  assessment  of  the  expense 
have  been  approved  by  the  council.  The  certificate  was 
ind  the  apportionment  and  assessment  approved,  but 
roval  by  the  council  was  afterwards  set  aside.  Then  the 
was  changed  so  as  to  lodge  the  approval  of  the  apportion- 
id  assessment  in  a  board  of  apportionment.  The  board 
i  to  make  another  assessment,  declaring  that  the  work 
:  been  performed  as  the  contract  required.  It  was  held,' 
;hese  circumstances,  that  the  city  could  not  withhold  pay- 
n  the  ground  that  there  had  been  no  apportionment  and 
ient.« 

siting  Contracts  to  Lowest  Bidder. — Contracts  must  be  let 
rdance  with  the  statutes  and  ordinances  governing.  If  the 
which  work  is  let  proves  to  be  fraudulent,  if  the  work  is 
to  the  lowest  and  best  bidder  when  so  required,  if  the  con- 
not  submitted  to  such  investigation  as  the  conditions  of 

I  with  great  itriclness  to   mu-  Rens  v.  Citv  of  Grand  Rapids  (Mtch.), 

lorporatiom.     Mayor   ii.   Ray,  4:  N.  W.  163. 

(U.S.)  468;   Bracly  r.  Mayor  A  contract  for  mBcadamlzIng  a  street 

»     York,      30      N.     V.     311;  may   be   made   before    a    contract  for 

•!.      Cily      of      Philadelphia,  grading   it,  or   both   mav  be   made   at 

St.    527;     Na«h     V.     Cily    of  the  lame  Hme,  although  ii  petition  mu»t 

8  Minn.  171.                       '  precede    the    latter.     Gafney    f.    San 

"     contract   for  improvements  Francisco,  73  Cal.  146,  151;  i.  c.,  13  P, 

authoritiei '        "                "    '           •      "  ■ 

nt.    Pepper    r.    Philaderphla,  Cal.  3'7s. 

>t.  ^.  Separate   parts   of  a   stree 

pcrty  holder,  one  of  the  petj-  macadamized     under     one 

or  street -paving,  wai  held  e*.  Alameda       Macadamizing      Co.       v. 

-om  opposing  the  work  ai  done  Willluns,   70  Cal,    534;    ».    c^    11     P. 

ontraclor,  though  the  city  had  ^30. 

T  to  have  the   grading  done.  If  the  jurisdiction  of  a  city  to  order 

itter  work  was  not  objected  to  certain  work   Is   conditional   under  the 


7m%%\n^.  McKnight  v.  PiUs-  statute,  and  the  condition  has  been  di 
I  Pa.  St.  173;  Bidwell  v.  Cily  regarded,  an  order  for  such  work 
bui^h,    4     Norris    (Pa.)    411.    illegal,     A  contractor  cannot  maintain 


Addi*  V.  City  ot  Pittsburgh,  an  action  to  recover  for  such  work 
(Pa.)  379.  from  the  city  or  county,  when  (he 
tractor  cannot  recover  for  hla  asaessment  to  defray  the  expense  has 
ir  having  dirt  hauled,  on  the  been  ktld  illegal.  Daly  v.  San  Fran- 
of  the  city  survevor,  when  his  cisco,  71  Cal.  \^i^\  s.  c,  13  P.  311;  act 
with  the  city  for  Ihe  improve-  of  April  4,  1870  '{Cal.). 
1  street  contained  a  reseriation  Patented  material  may  be  used  in 
ty  of  the  right  of  laying  water  constructing  a  municipal  improvement 
making  sewers,  whtch  caused  by  a  contractor  when  the  contract  is 
mulalion  of  dirt  to  be  hauled,  silent  on  that  subject.  Dunne  ».  Alt- 
surveyor  possessed  authority  schul,  57  Cal.  472. 

the  promise,  there  would  have  I,   Reilly  v.  City  of  Albany  (N.  Y.), 

consideration,  the  court  said.  19  N,  E.  tf^. 
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the  statutory  authorization  impose,  if  persons  chargeable  with  the 
cost  do  not  have  the  opportunity  of  contracting  for  or  doing  the 
work  themselves  when  such  is  their  legal  privilege,  the  contract 
will  not  hold  good  so  far  as  to  create  an  obligation  upon  the 
property  holders  to  bear  the  pecuniary  burden  of  the  improve- 
ment.' 

(5)  Assessment  Lien. — To  file  the  claim  with  the  prescribed 
legal  time  is  essential  in  order  to  perfect  a  lien  for  work  done  or 
material  supplied  in  the  construction  of  public  improvements; 
and,  in  a  proceeding  to  vindicate  the  lien,  the  fact  that  it  was 
duly  filed  must  be  averred.* 

If  the  claim  be  not  duly  filed  when  the  law  renders  the  act 
essential,  the  lien  cannot  be  enforced.'  The  proceeding  to  en- 
force it  is  in  rem ;  it  is  not  against  any  person,  and  it  is  not  essen. 


1.  A  fraudulent  bid  renderg  a  contract  lowest  bidder,  viliated  the  a 

with   the  bidder  thereon,  for  the  con-  In  the  Matter  of  Manger,  23  Hun  (N. 

stmction  of  a  city  improvement,  null  Y.)  65S.     See  Matter  of  Paine,  26  Kun 

and  void.     Brady  v.   Bartlelt,  56  Cal.  (N.  Y.)  431. 

350.  a.  Uen  for  Wort — Notlea. — To  per- 

If    the    law    requires    letting    upon  feet  a  lien  for  work  or  material  under  i 

contract   after   competitive   bidding,  it  contract  with  the  Milwaukee  Board  of 

cannot     be    succeesfully    evaded     by  Public  Worlts,  the  claim   muGlbe/iled 

having  the  work  of  improvement  done  in  the  city  clerk's  office  within  tiveii(,i 

by  day's  work.     Petition  of  the  Man-  days  of  its    maluritv.     Thompson     ;■, 

hattan  R.  Co.,  102  N.  Y.30i;Mappa  T.  City  of  Milwaukee '(Wis.),  34  N.  \V. 

City  of  Los  Angeles.  61  Cal.  309.  401.     And  such   filing  must  be  alleged 

If  reference  of  contracts  to  a  com-  in   the   complaint.     Benware  11.  Town 

mittee  of  the  city  council,  or  hoard  of  of  Pine   Valley,   S3   ^''*.  ."7.  *-<^-  "> 

public  works.is  required  by  the  charter,  N.   VV.  605;    Wentworth   v.   Town  of 

its  omission  will   relieve  the  properly  Summit,  60  Wis.  281 ;  s.  c,  19  N.  W. 9;; 

holder  from   the   duty   of    paying   his  McArthur   !■.   Slauson,   60   Wis.  293; 

assesBment.  it  has  been  held.     Worth-  s.   c,  19  N.  W.  45;  Reining  v.  Citv  of 

Inglon  V.  City  of  Covington,  8j   Ky.  Buffalo,  loj   N.  V.  308;  s.   C..6  N.  E. 

361;;  Wilkins  V.  Detroit,  46  Mich.  120.  792. 

If    notice    that    a    street    is    to    be  A  borough  may  Die  a  municipal  lien 

grubbed  and  graded  is  not  given  to  the  for   the    cost  of  relaying  a  worn-out 

chargeable  lot  owners  that  they  may  do  sidewalk  that  had  been  first  laid  by  the 

the  work  themselves  if  they  choose,  the  city,  when   relaid   by  it,  after  the  front 

omission  will  prove  fatal  to  any  con-  proprietor  has  refused  to  do  it.    Smith 

tract  for  the  work.     Rork  v.  Smith,  ji;  v.  Borough  of  Kingston  (Pa.), 14  A,  170. 

Wis.  67.  It  has  no  power  to  require  the  building 

ImproToment  CoatracU  Lat  to  Lo«e«t  of  a  walk  within  the  right  of  way  ot  s. 

BlddBT. — In    New   York  city,  contracts  turnpike   company,   though   outoide  01 

for  improving  streets  must  be  let  to  the  the  artificial  roadbed,   lyf  virtue  of  the 

lowest   bidder    by   the   surveyor.      He  Pa.  act  of  May   22,1883,     Borough  01* 

made  a  proposal  under  a  misapprehen-  Milesburg  v.  Green  (Pa.).  14  A.  i^- 

sion.  but  the  contract  was  held  valid  By  a  New  Jersey  statute,  a  lien  can  be 

and  the  contractor  recovered  according  created  on  land  for  the  cost  of  tiie  im- 

to  its  terms,  there  being  no  fraud  or  provement  of  the   street   on   which  11 

collusion.     Reilly  !>- City  of  New  York  iies,ifitisa  specilie   improvement  re- 

(N.  Y.),  iS  N.  E.623.  quired   by  ordinance.     But  no  lien  \> 

To  prevent  fraud  in  bidding,  a  price  imposed  when  the  ordinance  ia  of  gen- 
was  fixed  upon  "  rock  excavation"  at  eral  application  to  all  streets.  Stale  ''- 
which  each  bidder  for  the  construction  Borough  of  Commission  (N.  J.).  Ij  ^• 
of  a  sewer  was  required  to  agree.    This,  529. 

being  in  violation  of  the  statute  which  3.  City   of  Pittsbu[^h  v.  Knowlson. 

required  that  such  jobs  be  let  to  the  92  Pa.  St.  1 16. 
2SH 
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lat  the  name  of  the  owner  of  the  property  should  be  stated 
it  is  unknown.  Such  is  the  law  in  Pennsylvania,^  and 
seems  no  reason  why,  in  such  proceedings,  the  names  o[' 
1  owners  should  be  inserted  for  any  other  purpose  than  the 
fication  of  the  property.  It  is  important  that  the  particu- 
operty  liable  for  a  particular  tax  or  assessment  should  be 
ficd  with  it.* 

ids  executed  by  contractors,  payable  to  the  city,  can  be 
jpon  only  by  the  payee,  though  the  conditions  of  the  con- 
required  them  to  pay  for  all  labor  and  materials,  and  the 
were  to  secure  the  performance  of  the  conditions.* 
Special  AMeMmeati  fbr  Special  Benefits — (i)  The  Principle  of  the 
ition. — There  is  mutuality  between  special  benefits  and 
1  assessments,  it  is  because  the  value  of  certain  property 
lanced  by  municipal  improvements  beyond  the  good  done 
iperty  in  general,  that  the  corporation  may  legally  assess  it 
lly  and  require  it  to  bear  a  relatively  greater  portion  of  the 
n  or  expense  of  the  improvement.*  On  this  principle, 
rty  which  is  proven  not  to  have  been  benefited  at  all,  but 
■  injured  by  a  public  work,  cannot  be  made  to  pay  its  assess- 
;  and  this  has  been   held  even  when  a  scheme  or  bilan,  with 


iui>t  be  put  upon  the   roll   of  us-  as  to  all  the  rest.     DriscoU  u.  Howard. 

ntcoas  to  ^how    Ih«   drain  for  63  Cal.  4jS. 

;ach  tax   is   levied.     Each  fund  Judgment  for  the  enforcement  of  an 

«    separate    and    each     «arrant  assessment  should  be  against  the   own- 

om   its   particular   fund.     Dun-  er.  and  nol  the  lessee  in  possession,  ac- 

Calkins.  >;i  Mich.  1157.  cording  to  Ihe  Municipal  Code  of  Ohio, 

-Board  of  AiMswri'  K«pOTt.—  4626.     Davis   v.    Cincinnati,  36  Ohio 

arterof  New  Haven   nialtes  as-  St.  14. 

itsof  benelils  allenonlheprop-  ).  State   Bank  of   Duluth  i'.  Henejr 

rtelited,  and  deems   ihem   made  (Minn.],  41  N.  W.  411. 

be  report  of  the   board  of  com-  ItTMt  ImpiOYMBeiit  BondJ. — Sujicr- 

on  is  accepted  bv  the  ciljr  coun-  visors  may  issue  bonds  to  raipe  monej" 

is   brld   that   the  lien  attaches  for  street  improvements,  under  a  New 

he  report  is  accepted,  not  when  York  statute.     Hubbard^.   Sadler  (N. 

>rovement  is  ordered.     Dann  r.  Y.).  10  N.  E.  426. 

uff.  SI  Cl.  303.  «.  Special  assessments  can  be  made 

cw  Jersev.  the  township  trustees  on   no  other  ground   than   that    the» 

arbilrarilv   increase  Ihe  assess-  specialty  benefit  the  property  assessed, 

reported  by  the  board  of  asschs-  and   only  to  the  extent  of  the  benefit 

uadeT    act    of    April    4,    1S71.  atlributahte   to   the    Improvement,   by 

r  V.   South  Orange,  46  N.  J,  L.  statute  of  Minnesota  relative  to  grad' 
ing  streets,  etc.     State  v.  Cunningham, 

a  judgment  had   been  rendered  jqMinn.  fii;  S.  P.,  Stale  t'.  Commrs. 

the  defendants  who  had    been  of  New  Brunswick,   3S    N.    '     ' 

in  a  suit  to  enforce  a  street  as-  State  i'.   Mayor  of  Jersey  d 

nt,  it  was    reversed    becaUKc  an-  J.  L.  48;;  Jofinson  x:   City  01   miiwau 

lefendant   had  not  been  served  kee,  40"  Wis.  315;  Watkins    v.   Zwie 

ide  subject  to  the  judgment  with  lusch.   47    Wis,    f,\y.   Chamberlain    f. 

t— all  the  parties  being  necessary  City  of  Clevelan<l."34  Ohio  St.  \^\. 

lid  enforcement  of  the  statutory  a'pMlU      BeneSti     Deflned.— Special 

Mgglns  V.  Reay.  54  Cal.  525.  benefits,  as  the  term  is  used  in  cases  of 

le   auit   to  enforce   the   lien    is  assessments     for     improvements    i're 
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the  property  list  and  amount  assessed  or  charged  against  each, 
had  been  homologated  by  the  court  prior  to  the  performance  of 
the  work,* 

When  the  expense  of  a  work  is  distributed  without  regard  to 
what  the  assessed  lots  are  worth  by  reason  of  the  improvement, 
but  only  the  prior  worth,  the  tax  may  be  sustained,* 

Where  extensive  improvements  have  their  cost  put  upon  bene- 
fited property  exclusively,  the  fees  of  officers  were  held  properly 
included  in  the  cost;  that  is,  those  of  engineers  and  surveyors 
whose  services  were  necessary  to  the  work.* 

(2)  How  Differing  from  General  Assessment. — When  the  im- 
position of  an  assessment  is  not  limited  to  the  special  benefits  to 
the  property  assessed,  it  cannot  be  sustained  as  a  special  assess- 
ment. Annual  water  rents  chained  against  vacant  lots  abutting 
on  streets  under  which  water  pipes  are  run  cannot  be  supported 
as  special  assessments  where  the  benefits  are  not  special.* 

When  general  benefit  or  public  convenience  is  stated  in  the 
ordinance  as  the  object  of  an  improvement,  it  cannot  be  inferred 
that  any  of  the  benefits  from  the  improvement  are  special.  In 
such  case,  the  expense  must  be  borne  by  an  appropriation  from 
the  public  treasury  so  that  it  shall  fall  upon  property  holders  in 
general.  In  the  absence  of  such  declaration  in  the  ordinance, 
however,  there  may  be  a  presumption  that  special  as  well  as  gen- 
eral benefits  were  designed.* 

If  a  lot,  or  any  particular  property,  receive  an  advantage  be- 
yond that  generally  conferred  on  other  property  by  an  improve- 
ment, the  benefit  is  special.  And  it  has  been  held  that  this  fact 
may  appear  otherwise  than  by  formal  finding  in  the  assessment 
proceedings,  so  that  a  lien  will  be  created  upon  such  lot  from  the 
time  of  the  acceptance  and  recordation  of  the  assessment.* 

If  there  is  benefited  land  which  has  not  been  laid  out  in  lots,  it 
may  be  assessed  to  the  usual  depth  of  lots  from  the  street  front, 
just  as  though  it  had  been  laid  out,  so  as  to  carry  out  the  spirit 
of  the  statute  authorizing  the  assessment  and  do  justice  to  all 
the  beneficiaries.' 

benefits  which  exceed  the  general  bene-  ImproTed,  hut  according  to  the  value  of 

fit  to  the  puhlic.     Mittel  v.  Chicago,  9  the    property.      It    must    be    laid   on 

111.  App.  ^34.  vacant  and  improved  lots  simiUrl.v  situ- 

i.  When  property  was  injured  In-  ated.  The  uniformity  required  &t  the 
itead  of  being  beneilted  by  '■  alleged  "  conetitutlon  would  be  disregarded  were 
drainage,  it  was  keU  that  a  judgment  a  single  lot,  situated  where  it 
for  the  drainage  tax  could  not  be  en-  should  be  assessed,  be  omitted 
forced,  since  the  conBideration  of  the  from  the  assessment  Town  of  Monti- 
judgment,  prospectively  rendered,  had  cello  v.  Banlcs,  48  Ark.  Jji;  Peay  v. 
tailed.  Davidson  v.  New  Orleans,  34  Little  Rock,  «  Ark.  31. 
La.  Ann.  170.  Comfare  Schertz  -v.  *.  State  r.  Jersey  City,  43  N.  J.  I- 
Taylor,  lOj  III.  37.  13S-                                                           , . 

9.  Mason  v.  Spencer,  35  Kan.  ;i3.  8-   Baltimore    v.     Hanson,    61    Md. 

».  Petition  of  Lowden,  89  N.  Y.  ^48.  461. 

Ad  Valonm  A»««MiMDta.— In  Arkan-  •.  Dann  v.  WoodratT,  51  Ct.  aoj. 

■as  municipal  asnegnments  are  not  ac-  7.  Farmele  v.  Youngstown,  43  Ohio 

cording  to  the  frontage  of  streets  to  be  St.  161. 


IMPROVEMENTS.  Ip< 

le  improvement  is  one  that  can  enure  to  the  special  good 
/  front  proprietors  on  a  street,  the  special  levy  must  be 
:d  to  them.'  Even  the  building  of  a  bridge  over  a  river  at 
it  of  a  street  has  been  held  to  benefit  lot  owners  specially* 
le  the  question,  whether  benefits  are  general  or  special, 
rise  in  relation  to  various  kinds  of  improvements,  and 
t  is  difficult  to  lay  down  a  rule  that  will  relieve  of  all  diffi- 
15  such  questions  arise,  it  is  an  established  principle  that 
assessments  must  be  confined  to  the  extraordinary  good 
■ed ;  they  must  be  laid  with  reference  to  this  rule  of  justice, 
rery  individual  property  holder  specially  assessed  has  the 
0  test  his  assessment  by  this  principle.* 
le  good  done  is  ordinary,  that  is,  general  to  all  property, 
pense  must  be  generally  distributed,* 

Who  may  Assess.- — While  assessment  should  be  made  by 
s  duly  authorized  to  do  so,  it  is  not  absolutely  necessary 
statute  or  a  city  ordinance  should  entrust  this  duty  to 
officers  only.  Persons  actually  officiating  as  officers, 
L  not  duly  elected  or  appointed,  agents  chosen  for  the  pur-  " 
y  proper  authority,  commissioners  empowered  to  assess  or 
J  exercise  for  the  city  the  right  of  taking  property  for  the 
use  of  opening  or  widening  a  street,  have  been  held  com- 
for  the  purpose.  And  even  their  failure  to  qualify  before 
when  the  law  required  their  oaths,  has  been  held  not  to 


oUl  AwManwaU.— Special  a 

!■    must   be   me««ured   by   Ihe  Olstlnction   Is  made  between  special 

received,    and    cannot  exceed  taxation  and  apedal  assessment  for  im- 

hcn  the  ■Ututory  authorization  provementt,  and  where  proceedinES  are 

Idei,  with  reipect   to  improve-  had   under   the   one  when   they  sTiould 

r  streetgrading.Thedlstribution  have   been   under   the   other,  the^  are 

>st  must  be  in  accordance  with  void.     Galesburg     v.   Searles,   114    III. 

e,  in   respect  to  each  property  117;  State   11.   Butler,  11    Lea  (Tenn.) 

State  of  Minnesota  v.  District  418. 

19   Minn.   61.     State   v.   Cora-  Where   lots   were   omitted   from   an 

;n  of  New  Brunswick.  38  N.  J.  improvement    assessment    when    they 

State  V.  Mayor  of  Jersey  City,  were  to  be  equally  benefited  with  those 

L.  485;  Johnson  v.  Milwaukee,  charged,  the  proceeding  was  ielJ  void. 

315;  Watkinsf.  Zwietusch,  47  Dyer   v.   Harrison,  63  Cal.  447.     Com- 


City 


Chamiieriain     v.    City    ot  fare    Application  of  Churchill,  8)   N. 

Ohio  St.  551.    See  Dick-  Y.  388. 

Council   of  Worcester,  A  cemetery,  exempt  from  taxation  by 

,    as     to    disproportion  law,  was  ieid  exempt  from    assessment 

by  linear  foot  and  for  a  sewer  improvement  on  the  ground 

ic.  that  the  latter  was  local  taxation.  Olive 

front   rule.     Moale     v.  Mayor  Cemetery   Co.  I'.  Philadelphia,  93  Pa. 

iaitfmorc,  61  Md.  114.  St   139;  s.  c,  39  Am.  Rep.  732, 

MTkl   Irnvroramtnt. — A    water  But  when  not  deemed  taxation,  an  as- 

d  in  front  of  rural  property  for  sessment   against   a   cemetery  thus  ex- 

^fit  of  residents  of  another  part  empt   was  ie/d  good.     Lima  v.  Lima 

Ity— jiot  of  the  owners  of  the  Cemetcrv  Association,  43  Ohio  St.  ii8; 

optfrij' — it  is  a  general  improve-  ».  c.  51  Am.  Rep.  809. 
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invalidate  their  certificates  to  contractors  or  to  affect  the 
legality  of  assessment  based  upon  their  decisions.' 

(4)  Requisites  of  Special  Levy. — When  a  city,  under  statutory 
authorization,  decides  to  make  any  street  improvement  it  pro- 
ceeds to  make  a  special  assessment  to  accomplish  the  purpose.* 
And  the  description  of  the  proposed  improvement  must  be 
specific*  It  must  be  sufficiently  so  to  enable  those  who  will 
have  to  bear  the  cost  to  guard  their  rights  and  defend  against 
anything  wrong.*  They  cannot  be  deprived  of  their  right  to 
notice  and  to  their  opportunity  of  a  day  in  court.* 

Under  an  assessment  for  the  cost  for  a  sidewalk,  it  is  held  that 
the  grading  of  it  so  as  to  conform  with  the  street  grade  is  not  in- 
cluded— the  latter  being  not  specially  ordered.*  But  reasonable 
latitude   is  given   to  the   city  when  paving,  grading  or  making 


MbyAKanMKot  OOcan.  coht  of  changing  a  ^ade   may   be  a«- 

— De  faclo   officerii   may   lay  a   lawTuI  tressed   upon   the   adjoining  land.     Li- 

assesBmenl.     Dows   f.    Village  of  \r\-  lavette   v.   Fowler,   34    Ind,  140.     Noi 

ington,  66  How.  (N.  Y.)  93;  The  Mat-  in    Nebraska,   if  already   paid   by  the 

O  ter  of  the   Petition   of   Kendall.  85  N:  city.     Goodrich  v.  Omaha.  :o  Neb.  9S. 

Y.362.     See    In    re  Burneister,  76  N.  8.  StrMt  OrMUng. — A  requirement  in 

Y.   174;    Morley   v.   Weakley.  86  Mo.  a  city  ordinance  that   a  street  shall  be 

451.  filled  up  to  Ihe  "  highest  grade,"  is  not 

It  hsB  been  held  that   power  may  be  eufliciently  f<pecilic.     Stale  f.  Hoboken, 

delegated  to  officers  or  agents,  by  a  city  47  N.  J.  L.  i68. 

icil,  to  establish  street  grades,  etc.  .  4.  Damages  from  the  establishment 


ilayor  etc.  of  Chattanooga  v.  Geiier,    of  the  grade  of  a 

13  Lea  (Tenn.)  611.  the  land.     They  s 

Though  commissioners  who  are  not    of  ihe  owner  of  th 


n.)  611.  the  land.     They  are  a   personal  claim 


:ity  officers   are  entnisted  to  a  limited  the  injun'.      Campbell  f.  Philadelphia. 

extent    with    the    taking    of    land  for  108  Pa.  St.  300. 

widening  a  streel.  this  exercise  of  the  A  city  is  responsible,  if  .   _ 

right  of  eminent  domain   is   for  a  mu-  under  tHe  supervision  of  the 

nicipal  purpose   and  not  for  a  state  en-  veyor  raises  the  grade  of  a  sticci  bu  ><> 

terprise.     Sage  i'.  Cily  of  Brooklyn.  8  to  cause  unnecessary  injury  to  adjoin- 

Abb.  New  Cfas.  (N.  Y"^.)  379.     SeeCa-  ing    properly.      Seattle   v.    Buibv.    : 

hill   -e.  Dist.  of  Columbia,  3  McArlhur  Wash.  (Ter.)  25. 

(U.  S.)  419;  State  f.  Passaic,  4  N.J.  L.  In  grading  a  street,  if  a  city  dams  a 

534;  Foster  v.  Board  of  Park  Commls-  natural  watercourse  so  as  to  flood  land. 

sioners,  131  Mass.  335.  the  owner  has   a   right  of  action— the 

3.  ImproTlnB    StrMta. — Assessments  statute   authorizing     the    grading  not 

for  paving  streets  and  for  planking  and  providing    a   mode    of   compensation, 

other  improvements,  are  specially  made.  Conniff  v.  San  Francisco,  67  Cat.  45. 

Leading   authorilies :     Indianapolis   i'.  B.  Parties    liable    to   assessment  for 

Mansur,  15  Ind.  112;  Lafayette  f.  Fow-  the  cost  of  a  change  of  grade   are  enti- 

ler,  34  Ind.  140;  Morrison  v.  Hershire,  tied  to  notice  and   a   hearing.      If  the 

32  Iowa  371 ;  People  v.  Brooklyn,  4  N,  statute  does  not  provide  that  the  con- 

Y.  419;    /a  re  Dugro,   50  N.  Y.   ^13;  sent  of  abutters  to  a  change  of  grade 

Cleveland   v.  Wick,   18  Ohio  St.  303;  must  be   written,  it  may  be  proven  by 

Stale^i,  Christopher,  13  Wis.637;  Will-  parol   testimony.      State    v.   Hoboken, 

iama  v.  Detroit,  3  Mich,  560;  Chambers  47  N.  J.  L.  268, 

V.  Satterlee,  40  Cal.  497;  People  v.  Au^  6.     PaTlnB— Qradlaf.— The    expense 

tin,   47  Cat.  353;    Macon   v.  Patty,  57  of  grading   a   sidewalk   in    uniformilj 

Miss.  378;    Gozzler   r.  Georgetown,' 9  with  the  established  grade  of  the  street 

Wheat.  (U.S.)  593;  Willard   v.  Pres-  cannot  be  included  in   ihe   assessment, 

biirv.  14  Wall.  (176.  under  an  ordinance  for  assessing  abut- 

oVmUok, — Special     assessmenlfi     are  ters  for  Ihe  cost  of  the   sidewalk,  but 

levied  to  pnv  for  the  grading  of  streets,  not  for  grading  the  street   paving  the 

Wray  ;■.  Pittsburg,  46  Pa.  St.  365.  The  gutters    and    setting     th^    curbstones. 
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mprovements  generally,  if  no  wrong  is  done  to  interested 

,  and  if  the  work,  though  not  specially  mentioned,  may  be 

!red    a   component    pSrt    of   the    improvement  expressly 

i.» 

:  must  be  separately  assessed  in  order  to  create  a  lien  upon 

though   they   may  be  all    under   the  same  ownership,   in 

ri,  and  in  some  other  States.* 

b"   and   "  curbstonee,"    as    the  uniformity   of  asEeBsment   and   appor- 

e  emploveil   in   the   ordinance,  tionnient  of  the  cost   according   to  the 

rfto  reler  lo   those   lying   lit-  value   of  the   lot.     Seattle  v.  Yesler,  l 

he  sidewalk   and   the   carriage  Wash.  (Ter.)  571. 

Jicltinson    r.    Worcester,    138         When  a  city  in  generally  authorized 

15.  to  pave  and  repave  its  streets,  it  may 

vlng  assessment  can   be   made  have   the   work  done  by  the  day  or  by 

■butters   when   no   paving   has  job.     The   courts   will    not   review  its 

ne  ;  only   grading   preparatory  decision,  wfhether  to  pave  or  not.     One 

Iowa   Code,  f  466.      Bucroil  assessed  cannot  be  heard    lo  complain 

:il  Bluffs,  63  Iowa  646.  because  the  paving  was  done  with  part 

must  be  a  notice  pursuant   to  of  material   which   composed  a  larger 

tion    adopted   by   the   city   for  qunntily  than  the  particular  work  re- 

:ig  of  a  street,   or   publication  quired.  Alberger  i>,  Baltimore,64  Md.  i. 
tion  ofabutlers,   to  enable   the         Property  owners   had   constructed  a 

ecover  the  cost  of  the  improve-  street  which   was   al^erwards   brought 

im  the  front  owners   on  street,  within  the  city  by  extension  of  the  cor- 

s    1876,   73;    Fayssoux   v.    De  porate    limits.     The    city    top-dressed 

id,  36  La.  Ann,  547.  the   street  and  pieced  out  the  sidewalk, 

tng  and  anidl]ic.--One  assessed  but   this   work  was  not  toinlmclien  In 

benefits  of  paving  was  Ae/i/ to  such   sense   as   to   render  the  properly 

I    cause   to   complain   that  the  holders   liable  lo  pay  for  it,     O'Meara 

paved  between  the   outer  rails  v.  Green,  16  Mo.  App,  llS. 
:et  horse  car  Irack  and  the  edge         FkTl&s— A*MHllif   Olty  AnUwrlty.— 

hen  the  railroad  company  The  decision  of  a' city  council,  duly  au- 
"    "   "       '-'--■      ized  to  pave  streets  and  levy  assess- 
its  therefor,  when  the  public  Inler- 

28c.  est   requires  il.  is  conclusive  In  Texas, 

ce  in  the  middle   of  the  street  Though  ihe  abutting   proprietors  have 

I   left   unpaved.  that   trees  and  paid    their    assessment   for   filling  and 

ry  might  grow   there.     After-  grading  a  street,  the  council  there  may 

when    it    w-as    paved   upon    a  chaise  Ihcm  afterwards  for  subsequent 

of    plan    by    the   city,  the  im-  improvements — at    least     for     a     part. 

;nt   was   held  an  original  one,  Adams   v.  Kisher  (Tex.).  6  S.  W.  Rep.  - 

abutters  adjudged  liable  there-  721. 
orn  V.  Philadelphia,  til  Pa.  St.         A  clly  cour 
and   otfierwisi 

xcavations  twcessary  in  the  re-  street  after  the  other  had  been  finished, 
'tion  of  a  graded  street  were  was  held  not  bouird  to  make  the  sec- 
be  not  "grading"  within  the  ond  half,  or  side,  tike  the  first,  either  as 
■  of  the  charter  which  makes  to  character  or  cost.  O'Brien  «.  Mark- 
responsible  for  the  cost  of  land  (Ky.),  6  S.  W.  Rep.  713. 
;."  Gibson  v.  Kayser,  16  Mo.  S«palrlng BtTMli. — Whercacompany 
4.  agreed  witii  a  town  to  grade  and  gravel 
assessment  may  be  made  for  streets,  Ihe  repeal  of  the  ordinance 
grading  and  bridging  on  one  granting  theright  of  way  did  not  relieve 
md  grading  others  connected  the  company  from  the  dutv.  The  town 
,  as  one  entire  improvemenl.  may  sue  the  company  ibr  failure  to 
Ramsey  Co..  Dist.Cl.,33  Minn,  grade  and  gravel.  Cincinnati  tic.  x: 
Carthage,  t,  Am.  &  Eng,  R.  R.  Cases, 
nt  on  each  lot  for  Ihe  30C.;  ».  c, /.  OhioSl.  ^131. 
of  the  grade  of  a  street         3.  Orou    AHMtnwnt     fOr  Imprors- 

-        -         .nting  in  mauti. — L'nder  the  charlorof  St.  Louis, 
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A  demand  for  the  assessment  due  on  two  lots  was  held  not 
sufficient.  The  court  held  that  there  should  be  a  separate  demand 
for  the  sum  due  on  each  lot.' 

(5)  Special  Benefits. — \i  the  law  requires  a  majority  of  owners 
to  petition  for  an  improvement,  a  life-estate  proprietor  cannot  be 
one  of  the  signers.  He  is  not  to  be  benefited  like  a  fee-simple 
owner,*  Special  benefits,  however,  are  not  essential  to  the  right 
of  assessing,  when  a- municipal  government  has  the  choice  be- 
tween special  assessment  and  taxation.'  A  special  tax  may  be 
assessed  upon  property  adjoining  a  street,  not  only  for  the  "local 
improvement"  of  the  street  proper,  but  also  (or  sidewalks  and 
curbstones.*  It  seems  that  such  property  is  not  liable  for  re- 
paving,  after  having  borne  the  expense  of  the  first  laying  of  the 
pave.*  One  assessment  for  the  cost  of  improving  two  streets, 
when  the  law  authorized  the  improvement  of  "any  street,"  was 
set  aside.*  There  should  have  been  separate  assessments.  This 
was  so  because  the  statute  was  peculiar.  It  is  certainly  compe- 
tent for  the  legislature  to  empower  a  city  to  improve  many  streets 

fleveral     loM     being     owned     by    one  merit,     or     \>y     specia]     taxadon     oT 

proprietor,  benefiu  from  the  opening  ot  contiguous     property,   or    otherwise," 

a  new  street  cannot  be  astessed  upon  all  special   benents    are   not    a    necessary 

the   lots   tc^ether,   but   must  be    done  condition  of  the  cilj's  right  to  assess. 

upon  them  separately,  to  create  a  lien  Galesburg  v.  Searies,  114  III.  217. 
upon    each.      City    of    St.    Louis    -v.        4.  tTnder  the  term  ''local  Improve- 

Provenchere    (Mo.),    4     S.    W.   410.  ment,"  are  included  street  paving  and 

Charter  of  St.  Louis,  art.  6, 4  5;  Keffer-  laying  edgestones  for  the  sidewaU.  for 

Blein    V.   Holliday,   3    Mo.   App.   569;  which  a  special  tax  may  be  assessed  on 

Miller   v.  Anheuser,  4   Mo.  App,  436;  abutters.     III.   Rev.  Stat.   t874,  ch.  14, 

Christian  r.Haussig.S   Mo.App.602;  ^  132;  Enos  r.  Springfield,  113  111. 65. 
Kemper   v.   King,    11    Mo.   App.    116;        S.  A  street  paved  at  the  expense  ot 

Naion   V.  Ricker,  63   Me.  381;  County  the  abutters,  was  torn  up  in  the  con. 

Commissioners  v.  Mining  Co.,  61  Md,  gtruction  of  a  sewer,  and  was  afterwards 

"(j;   Bruce   v.   McBee,   13    Kan.   379;  repaved.       The     abutters     were     nol 

lapgood  II.  Morten,  28  Kan.  764.  chargeable  for  the  relaying;  it  was  part 

An  assessment  lien  for  improvements  of   the  expense  of  making  the  sewer, 

is   of  higher   rank   than   a   subsequent  Burlington  f.  Palmer,  67  Iowa  6S1. 
mortgage.     Hand   -v.  Jersey   City   (N.        •-  Bldewalki — Two  ■trseta — Oils  It- 

J.).  7  A.  565.     And  holds  good  notwith-  leaimant. — A  statute  authorized  a  city 

standing    a    subsequent    sale,      /n    re  council  to  construct  sidewalks  in  any 

Report  of  Commissioners  (N.  J.),  10  A.  street,    proportionally     assessing     the 

363.     See  Borough  of  Freemansburg  v.  abutters  for  the  cost;  and,  under  tiiis, 

Rogers   (Pa.),  S  A.  872:  Folkenson  i:  the  expense  of  sidewalks  on  two  streets 

Borough  of  Easton  (Pa.),  8  A.  869.  was  levied  under  one  assessment.    The 

I.  Schirmer   v.    Hoyl,   54   Cal.   380;  court  *eW  that  this  was  not  authoriied 

Spangler  v.  City  of  Cfeveland,  35  Ohio  by  the  statute.     Arnold  ti.  Cambridge, 

St.   469;   Younglove   ti.   Hackman,   43  106   Mass,   351.     Comfort    Hsger    ;■- 

Ohio  St.  69.  Burlington,  41  Iowa  661;  and  Cuming 

8.  Atrattan. — A  tenant  for  life  is  not  an  v.  Grand  Rapids.  46  Mich.  150;  Grim- 
owner  within  the  provision  of  a  statute  mell  v.  Des  Moines,  57  Iowa  1+4; 
authorizing  naving,grading,etc.. when-  Kendig  f.  Knight,  60  Iowa  29;  Matter 
ever  e  majority  of  the  owners  of  of  Ingraham,  64  N.  Y.  310  (respecting 
abutting  lots  petition  for  such  improve-  two  sewers  under  one  assessroent); 
ments.  Baltimore  -v.  Boyd,  64  Md.  Mayall  v.  St.  Paul,  30  Minn.  294; 
10.  Sto'ddard   v.  Johnson,  75   Ind.   30 — all 

».  Under  its  general  power  "to  make  cited  in  Cooley  on  Taxation  (ind  ed.), 

local  improvements  by  special  assess-  p.  643. 
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)ne  assessment.^  And  the  cost  is  not  always  borne  by 
nly  who  are   specially  benefited.* 

decisions  of  Councils  as  to  Bene  fits. — Courts  will  not  question 
ision  of  a  city  council  that  a  proposed  improvement  "will 
eneficial  to  the  property  holders  who  are  made  to  pay  for 
least  the  practice  of  courts  very  generally  is  to  follow  the 
,  and  accede  to  the  reason  given  for  the  assessment.^ .  If  a 
incil  has  declared  the  benefit  in  the  past  tense,  the  assess- 
•  not  therefore  assailable.  Nor  is  it  because  the  actual 
the  improvement  does  not  appear  of  record.  But  if  the 
has  assessed  for  an  expenditure  not  mentioned  in  the 
ce,  or  in  the  assessment  in  any  way,  that  fact  may  be  shown 
mtestant.  No  legal  presumption  will  save  such  wrongful 
ent,  so  far  as  the  illegal  item  is  concerned.*     An  assess- 

I  krid  in  Kansas  that  several  Power  to  tmprave  gidewalkK  does  not 

ay  be  comprised  In  one  asECss-  include   that   of  building  tlieni.     Fair- 

rict,  and  that  the  cost  of  Im-  field  v.  Ratcliff.  lo  Iowa  396.     Asscss- 

them  majr  be  apportioned  \>y  ment   for  a  sidewalk  need  not  be  con> 

along  all  the  street".     Parker  fined  to  the  benefits  conferreil  on  the 

is,    g    Kan.    15J;    Challis    v.  front  lot  proprietors.     Slate  -d.  Fuller, 

I  Kan.  394.  34  N.I.   127;   White  v.  People,  94  111. 

walki. — It  tias  been  held  that  604.  '  It  may  be  levied  on  ■  homestead. 

ise  of  constructing  a  sidewalk  Lufhin    v.    Galveston,    58    Ten.    545- 

issessed   upon   the   front   lots  Cooley  on  Tanalion.  6ij  (md  ed.). 

s  of  the   absolute   benefit    to  B.  LecUUtlve     Action     Coneln^ve. — 

nets.     Van   Tassel   v:  Jersey  Where  a  legislalure  has  declared  thai  « 

N.  J.  \l%.    The  cost  may  ex-  distrit-t  will  specially  be  benefited  by  a 

benefit  to  the  lot  owner.     It  proposed  improvemeTit,  and  has  ordered 

ollected  before  the  sidewalk  is  forced   contributions    or    taxes    to    be 

iX  V.  Shaw,  [06  111.  415.     The  levied  therefor,  its  opinion  and  action 

ion  of  it  may  lie  ordered   be-  have  been  generally  considered  beyond 

itreel  has  been  graded.     Park-  question.     Blgelow  i'.  Chicago,  90  III. 

<Uis.  9  Kan.  155;  s.  c.  It  Kan.  40;  Baltimore  v.  Hughes.  1  Gill  &  G. 

"-'   -    'obliged  (Md,)  480;  Kellv  I'.  Cleveland.  34  Ohio 

■'  St.  468;  Litchfield  v.  Vei                "   " 


na-yj-\f.o   t 


street  he  yet  unpaved.  123,  ly;  People  r.  Lawrence,  41  N.  Y, 
ew  Brunswick,  44  N.  J.  140;  Macon  v.  Patty,  q?  Miss.  378; 
I   build    a   railing   on  the     St.  Louis  v.  ^terx,  3(1  Mo.  4.;6;  Phila- 


Williams  y.  delphia  1:  Field,  58  Pa.  St.  320. 
Ct.  190.  A  corner  lot  owner  An  improvement  judged  by  the 
cquired  lo  make  paved  walks  mayor  and  council  of  Baltimore,  to  be 
ront  and  on  the  side  next  the  beneficial,  will  be  *c/rf  by  the  courts  to 
>ands  V.  Richmond.  31  Gratt.  preclude  property  holders  from  con- 
:.  Compare  Wolf  i'.  Keokuk,  testing  that  fact  in  the  courts.  Baiti- 
ng. It  is  not  legal,  in  llli-  more  v.  Johns  Hopkins  HospiUl,  56 
:harge  the  cost  of  a  sidewalk  Md.  t. 

'ner  personally — it  is  a  charge  The  city  council  of  Racine  may  con- 

lis   lot.    Craw   i-.   Tolono.  96  clusivelv  decide  what  property  sliall  be 

Virginia   i'.   Hall.  96   111.  278.  assessed  for  benefits,  but  in  proportion- 

■n  luxation.  589  (2nd  ed.).  ing  the  assessment  its  decision  may  lie 

IkAlMHinailta. — Rules  applic-  appealed  from  and  submitted  to  a  jury. 

treet  improvements  generally  Tcegardcn  v.  City  of  Racine,  56  Wis. 

:hose  of  sidewalks.     Sloan  v.  545. 

14  Kan.  343;  Kemper  v.  King,  4.  ItafMtlT* AuaMtntnU. — Anassess- 

App.    116;  Flint  -v.  Webb,  25  mcnt  for  street  beltt-rment  i^  not  assail- 

13.     Comfare   Himmelman   v.  able     on     the    ground    that    the     ad- 

,50   Cal.  68;  Dyer  v.  Chase,  judication      of      the      aldermen      was 

46.  merely   that    the    estates    "have    been 
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ment  is  not  wholly  void  because  illegal  in  part.  More  work  than 
that  authorized  maybe  made  the  object  of  the  assessment,  yet 
the  levy  be  good  to  pay  for  the  work  which  has  been  duly  author- 
ized.' It  has  been  held  that  purchasers  at  sales  made  to  enforce 
defective  assessments  must  be  presumed  to  know  of  the  defects* 

Though  a  court  of  equity  will  interfere  to  prevent  a  manifest 
wrong,  yet  courts  of  law  will  hold  the  determination  of  inci- 
dental matters,  connected  necessarily  with  the  exercise  of  powers 
conferred,  to  be  exclusively  with  the  special  tribunal  to  whom 
those  powers  were  confided  by  the  legislature.  Under  this  princi- 
ple it  was  held  that  a  city  council  could  decide  whether  certain 
real  estate  within  its  jurisdiction  was  rural  or  urban.* 

When  the  legislature  has  provided  for  the  hearing  of  interested 
persons,  with  respect  to  improvement  assessments,  before  a  court, 
their  complaint  that  they  should  have  been  first  heard  before 
the  court  commissioners  was  held  untenable.' 

benefited."      Illegality  ie  not  preniinied.  thus  selling  cannot  be  made  lo  return 

The  failure  to  show,  b_v  record,  the  act-  the    purchaite    mone_v    to    him.      Tlit 

ual  expense  of  widening   a  drain  docs  maxim  was  ktid  "lo  apply  lo  this  cla^ 

not   render   the  assessment   assailable,  of  sales  as  lo  sale*  for  taxes  generallv."' 

Foley  V.  Haverhill,  144  Mans.  351. '  It  does  not  seem  that  the  court  had  in 

If  a  municipal  assessment  is  based  on  view  the  character  of  the  delinquent's 
an  item  of  expenditure  which  was  title,  which  is  not  warranted  to  the 
for  a  purpose  different  from  that  shown  purchaser,  but  the  defect  of  the  assess- 
on  its  face,  a  party  contesting  the  ment;  and  kttd  that  the  purchaser  was 
assessment  may  show  that  fact.  Ex  bound  lo  be  mvareofthat.  Churchman 
/ba-/."  Johnson,  103  N.  Y.  160,                 -  i'.  Indiiinapolls,  110  Ind.  2^9.    Therca- 

1.  Such     assessment    is    not   neces-  soningls,thatasnioney  voiuntarilv  paid 

sarily    void  because  it   includes    items  under  an  erroneou!^  assessment  cannol 

which     should     have     been    excluded,  be   recovered   of  a   citv  in  the  absence 
It  may  be  valid,  in  part.     Cincii 
Anchor    White    Lead   Co.,    4. 

St.  243.  assessment  cannot  he. 

Altiiough  a  city  may  assess   vacant  VacAtltig  AsMiimant  ARM  Pftj^niMit. 

lots    for    laying    lateral    service   pipes  — Land  owners  petitioned  to  vacate  an 

for    water,  when  there   is    no  express  asuessment.    One   of  them  alterwards 

statutory    authorization,    yet    if    some  paid  hie  rate,  but  filed  a   separate   peti- 

of   the    lots    are    greatly    wider    than  tion  to  vacate,  after  an  order  allowinu 

others — some     forty-tive      and     others  the  petitioners  to  sever.     His  payment 

twenty-five  feet     wide — an   assessment  was  ie/rf  to  be   no   bar  to   relief    Rt 

based   on   two   scrTices  for   the   larger  Mehrbach,   97  N.  Y.  601.  reversing  ?. 

and     one     of    the     narrower     lots     is  c,  33  Hun  (N.  Y.)  136.     But  when  a>- 

illegal.       Warren   i',  Chicago,   118  III.  sessments  had  been  paid  in  the  erronc- 

339.  ous   belief  that  the  payment  ended  the 

A   street   assessment  Hhich  includes  proceedings,  those   paying  should  not 

the  cost   of  more  work  than  had  been  be  allowed  to  file  separate  petitions  ten 

authorized   is   not  wholly   void.     It  is  years  afterwards — having  joined  in  prn. 

good  for  the  cost  of  the  work  properlv  ceediogs  to  vacate  the  assessment.    /■'' 

included.      The    assessment    may    be  Wood.  33  Hun  (N.  Y.)  4. 

corrected   by   the  board  of  supervisors,  I.  City  of  Erie  i'.  Reed's   Exrs.,  i'] 

on  appeal   to  it.     Dver  i'.  Scalmanini,  Pa.  St.  4'iS. 

69  Cal.  637.                 '  4.  Wilson  v.  State.  42  N.  J.  L,  61:. 

9.  It  ivas  held  in  Indiana,  that  the  In  some  States  appeals  may  be  taken 
maxim  ciA-ral  emptor  is  applicable  from  a  city  council  to  the  circuit  court 
when  a  purchaser  has  tiought  properly  on  the  assessment  of  damages  for  street 
sold  under  an  erroneous  and  irregula'r  improvements;  as  In  Indiana.  Hamil- 
■         '    ■'  -■,  therefore,  a  city  ton  :'.  City  of  Fori   Wayne.  73  Ind  1. 
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benefits  to  Railway  Property. — As  a  general  rule  railway 
ty  is  assessable  for  local  improvements  like  any  other,  if  it 
lefited  or  may  be  bcnefitqri  like  other  real  estate.  Unless 
is  some  constitutional  impediment,  in  any  State  such 
ty  is  liable.  It  may  be  assessed  for  the  purposes  of  a  park 
tulevard  in  the  city. 

:re  a  special  assessment  of  railroad  property,  as  benefited 
h  an  improvement,  has  been  confirmed  by  judgment  of 
it  is  then  too  late  for  objections  and  defences  that  might 
een  pleaded  before  judgment.  It  cannot  then  be  shown 
le  railroad  property  was  exempt  from  assessment,  or  that  it 
it  benefited,  or  that  the  ordinance  under  which  the  assess- 
was  laid  is  invalid.  Whatever  might  have  been  pleaded 
cided  is  now  held  to  have  been  finally  settled.' 
1  judgment  is  conclusive  against  the  owners  of  all  assessed 
1  to  all  matters  which  might  have  been  adjudicated  had 
een  set  up  in  defence  to  defeat  the  confirmation  of  the 
nent.  This  effect  is  confined  to  those  in  court  at  the  time 
confirmation,  or  who  were  duly  notified  to  be  there — just 

this    Ie    the    nil«,    an    action  Rillfoul     BlgbU   utd    Prepotr. — A 

directiv  in  the  circuit  court  for  railway  company's  riKht  of  way  across 

1  was  held  to  be  a  waiver  of  the  a  slreel  is  not  "property  abutting  on  a 

app«al  from  the  city  council  Etreet,"  to  be  taxed  as  such  for  a  street 
■V.  City  of  Milwaukee,  47  Wi*.  Improveinenl.  Chicago  etc.  Ry.  Co.  v. 
tingulshed).  Bcolon  v.  Mil-  South  Park  CommVs,  1 1  III.  App%56l. 
,i;o  Witi.  36S.  Failure  to  compel  a  railroad  company 
In  Missouri,  wh^rc  an  appeal  to  pave  the  part  of  Atri-cth  occupied  by 
:ity  council  was  taken  to  the  Its  tracks  when  it  was  obligated  to  do 
ourt,and  thence  to  the  supreme  so  bv  contract,  gives  the  property  owner 
here  the  decision  was  reversed  the  right  of  having  his  assessment  re- 
lew  trial  ondered,  it  was  ktld  duced  so  far  a>  the  failure  caused  its  in- 
lugh   onlv   two   had   appealed,  crease.     Matter   of  Appleby.   26   Itun 

trial  must  be  with  respect  to  {N.  Y.)  4J7, 
defendants.  Slate  !>.  Gill,  H4  Such  company  may  have  its  land, 
which  is  held  by  it  In  fee,  assessed  to 
B  are  not  controlled  by  the  con-  pay  its  quota  o'f  the  cost  of  a  sewer, 
1  which  is  put  on  a  statute  bv  though  used  only  for  railroad  purposes. 
3lic  officers  who  execute  it.  N.  Y.  etc.  R.' Co.  r.  City  of  New 
if  Manhattan  Savings  Jnstitu-  Rrilnin,  49  Ct.  40.  See  for  further  on 
N.  Y.  141.  this  subject,  First  Ec.  Society  v.  Hart- 
will  not  begovernedbv  theviews  ford,  3;  Cl.  f/i;  City  of  Bridgeport  f, 
isersDrcommisBionersafiissc's-  N.  Y.  etc.   R.  Co.,  jc  Ct.  155;    N.  Y. 

the  validity  of  proceeding's  or  etc.  R.  Co,  i'.  New  Haven,  41  Ct.  179; 

Ututionality  of  the  statiKc   un-  City  of  Hartford  r.  West   Middle    IHs- 

ich    the   proceedings   are   had.  trict.  45  Ct.  4(15;    Park    Ec.  Society  x: 

of  the   Department   of  Public  Hartford,  47  Ct.  51. 

c,  8;  N.  Y.  4q<j.  autnMof  UmlMUoiii.— When.issesti- 

&    N.    W.    Ry.  Co.    r.    Peo-  ment   is   for   public  improvements  the 

III.  104;  tiling,   Le   Mo'nc  v.  statute  of  limilations  is  not  applicable 

hicago  Park  Comm'r-,   116  III.  to  lliem.  Districtof  Columbia  t.  WaKh- 

diie    r.    West    Chic-mo    Park  ington  etc.  R.  R,  Co.,  4  Am.  A;  Kiig.  R. 

«,  114  111.  iSo;  Riverside  Co.  v.  R.  Cases  i6i. 

113  111.  J63;  Scherti!  t'.  People,  A  lot  owned  and  used  |y  a  railroad 

17;  Gage  I'.  Parker,  103  III.  jjS;  company   is  liable    to   assessment    for 

B  I'.  People,  83  111.  _r;j9;    People  local   purposes,     Ludlow   !■.  Cin.  S.  R. 

n.  So  III.  423.  and  others.  Co.,  7  Am.  &  Eng.  R.  R.  Cases  13;. 
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in  any  case.  There  must  have  been  jurisdiction  in  the  court  as 
ill  as  an  opportunity  (or  defence.' 

(8)  Improvements  by  Private  Persons. — What  a  citizen  may 
itld  at  his  own  option  and  expense,  as  a  municipal  improvement, 
e  city  is  not  bound   to  maintain  when  it  has  not  accepted  the 

When  he  has  done  necessary  work  which  the  city  has  been 
;nefited  by,  and  his  improvement  is  still  in  good  condition, 
ere  is  no  justice  in  replacing  it  by  another  and  requiring  him  to 
:ar  the  expense  of  the  change.' 

The  expense  of  repair  may  be  put  upon  property  owners  spe- 
illy  benefited,  when  the  work  was  originally  constructed  at  their 
ist  under  city  order.'* 

(9)  Assessing  for  Old  Works. — A  city  council  cannot  couple 
arks  long  ago  finished  with  new  improvements  in  making  an 
sessment  in  the  absence  of  legislative  authorization  so  to  do.^ 
jt  those  who  have  been  made  to  pay  for  an  old  work  may  be 
sessed  for  the  new,  if  they  would  be  further  benefited  by  it.' 
When,  three  years  after  an  improvement  was  ordered  by  a 
■wn,  a  city  corporation,  succeeding  the  town,  by  resolution 
rected  the  execution  of  the  order,  it  was  held  that  the  assess- 
ent  was  invalid  by  reason  of  uncertainty  arising  from  the  cir- 
imstances  stated.^ 

(10)  Reassessment. — It  requires  statutory  authorization  to  en- 
>l9  a  municipal  council  or  board  to  assess  those  a  second  time 
ho  have  already  paid  their  quota  under  an  assessment.  The  re- 
iving of  a  street,  when  the  first  one  paid  for  has  been  worn 
it,  is  not  the  same  local  improvement  that  has  been  charged  to 
le  abutting  proprietors,  but  a  new  one,  therefore  no  reason  seems 
>  exist  why  beneficiaries  should  not  pay  for  it,  notwithstanding 
leir  former  payment  for  a  former  pavement.* 


—There  can  be  none 
for  n  local  improvement,  iinle^K  there  h 
statutory  authorizalion  to  that  eflect. 
s  jurisdiction,  its  judgment  will  con-  Tingue  x:  Port  Chester,  101  N,  Y.  194- 
ide  the  land  owner  from  questioning  Where  there  is  such  authorizalion  (as 
e  legality,  validity  or  regularity  of  any  in  New  Jersey),  in  case  the  first  Mse»- 
the  proceedings  had  prior  thereto,  on  ment  proves  invalid,  it  ts  ield  constilu- 
plicaCion  I'or  judgment  of  sale  of  the  tionat.  though  the  reassessment  retract 
emises."  to    the    date    of    the' first    one,   *nd 

1.  Village  of  St.  Albans  V.  Noble,  j6  notwithstanding  mesne  incurnbrancti. 
t.  525.  It  was  so  keld  m  exposition  of  Act  of 

8.  \Vlslorr.  Philadelphia,  III  Pa.  St.  Mar.  u.  1878.  N.  J.  Sinking  Fund 
4.  Comm'rs  v.  Linden.  40  N.  J.  Eq,  17- 

e   right   to  assess  for   repavlng  a 
has    been    generally    suitained. 
S  Mass.  381.       '  Gumee  v.  Chicago,  40  III.  165;  Munici- 

8.  Park  Ecclesiastical  Society  i'.  City  pality  i'.  Dunn.  10  La.  Ann.  57;Br»Jlev 
Hartford, 47  Ct.89.  i.  Mc Alee. 7  Bush  cKv.)667;Bro»d*« 

T.  Shehan  v.  City  of  Filchburg.  131  Church  v.  McAlce,  S  Bush  (Ky.)  i»; 
ass.  ^33.  But  see  Roosevelt  Hospital  McCormick  11.  Patchen,  ^3  Ho.  33: 
New  York,  84  N.  Y.  loS;  Alcorn  I'.  Williams  v.  Detroit,  2  "Mich.  jM; 
liladelphia,  iij  Pa.  St.  474.  Sheeley  v.  Detroit,  45  Mich.  435;  "il- 
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iaries. — The  paving  of  a  street  above  does  not  benefit  the 
f  an  undet^round  railroad  and  they  cannot  be  made  to 
t.*  If  absence  of  benefit  because  the  property  is  rural 
a  ground  of  resisting  an  assessment,  it  should  be  set  up 
jposing  the  ordinance  therefor  on  a  ground  inconsistent.* 
issment  must  be  effected  under  proper  statutory  war- 
ell  as  the  original.*  When  it  is  subject  to  ratification  by 
rity  constituted  for  the  purpose  it  cannot  be  changed  by 
hority  so  as  to  put  the  benefits  of  certain  persons  at  a 
stimation,  as  a  part  of  the  ratification  proceeding,  but, 
at  all,  it  must  be  done  after  a  hearing  of  those  inter> 

>ugh  may  order  the  relaying  of  a  sidewalk  (originally  con- 
according  to  law)  and,  on  disobedience  of  any  lot  owner, 

0  it  at  his  cost  and  create  a  lien  upon  his  lot  for  the  debt 
Lted.« 

:troit,  46  Mich.  120;  Pelltlon  lo     be     Improved,    and     the     amount 

81    N.   Y.    139.      Comfort  to      be      expended      on      each;     that 

V.  Philadelphia,  65   Pa.   St.  the     iticX     of     prior     aBseMinents     to 

ich  the  right  to  rea^KSB  the  pa^     Tor    the     original     paving     was 

t  owners,  who  paid  their  first  immaterial.     It  was  htld  further   that 

,  is  combated  and  denied.  the  provision  of  the  act,  directing  that 

ment  for  improvement  may  money   realized   from   aMeesments   for 

)_v  the  St.  Paul   city  council,  street  Improvements,  first  paid   for  by 

ir    charter,  If  judgment   be  general  tan,  should  be  used  in  making 

the  original  assessment,  or  If  other  street  improvements,  was  imma- 

,cl   for   the   work   has    been  terial.    Jelliff  v.  Newark,  48  N.  J.  L. 

ade  and  the  first  assessment  101. 

ited.       Necessary    expenses,        1.  An     underground     railroad     not 

to  the  improvement,  such  a«  benefited   by  paving   Improvements   of 

[,  engineering,  etc.,    though  the  street  above,  is  not  assessable  there- 

med  in  the  contract  for  the  for.     People  -c.  Gilon,  41   Hun  (N.  V.) 

be  incurred  without  violation  510. 

.titution.  Art.  9,  ^  i.     City  of        9.  LMbaa  of  ParMU  liawwd. — Ru- 

.  Mullen,  17  Minn.  78.     The  ral  owners  will   be  estopped   from   de- 

olher  sections   further  con-  fending  against  an   assessment  on   the 

00k  V.  Slocum,  27  Minn.  509.  ground  that  their  property  is  rural,  af- 

lay  be  reassessed   for  a  sewer  ter   having   first   protested    against   an 

1  proved  ineffectual,  that  II  ordinance  for  pavmg  a  street  through 
intlnued  to  a  river  and  thus  their  property  at  (heir  expense,  yet  not 
vailable.  State  i'.  Hotaling,  then  setting  up  this  ground.  Pepper  i'. 
147.     Reassessment  is  based  Philadelphia,  1 14  Pa.  bt.  96. 

iirsl  assessment.     "  Without        ClmnctDi      Orads. — Where    a      city 

do  not  perceive  in  what  way  changes    the    established     grade  of  a 

can  be  supported."     Ander-  street  or  alley  without  having  the  dam- 

ily  of    Passaic,  44   N.  J.   L.  ages  to  abutters  assesxcd  and   tendered, 

I  as  required  by  Ind.  Rev.  Stat.,  f)  3073, 

y   of   Newark   directed   that  an  action  for  the  damages  Is  maintain- 

raised  by  taxation  for  street  able,  although  the  abutter  made   no  at- 

\>y  authority  of  an  act  of   the  tempt  (o  compel  the  city  lo  desist,  or 

of  New  Jersey,  Mar.  77,  iSSj.  to  proceed  according  to  Ian.    Lafayette 

ion  was  by  a  published  ordi-  ».  Wortman,  107  Ind.  404. 
ividing  that  the  asscBsment  be        «.  Tingue  v.  Village  of  Port   Ches- 

e  property  benefited.     L'nder  ter,  101  N.  Y.  295. 

t  was    re'paved.      The  court        «.  Souther  v.  ^outh   Orange,   46   N. 

the  assessment  could  not  be  J.  L.  317. 

■ecause  the  tax  ordinance  did        S.    Smith   v.   Borough   of    Kingston 

le      the      particular      streets  (Pa.),  14  Atl.  Rep.  170. 
>  C.  of  L.— ao                         305 
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7.  Frontage  AMewnenta — (i)  Linear  Rule. — The  burden  of  a 
street's  improvement  may  be  assessed  upon  those  whose  property 
borders  on  the  street,  or  rather  upon  the  property  itself  according 
to  the  lineal  measure  of  the  abutting  lots.  Some  of  the  lots 
may  be  more  highly  improved  than  others  of  equal  measurement; 
they  may,  with  elegant  mansions  upon  them,  be  worth  a  hun- 
dred times  as  much  as  vacant  lots  of  equal  front,  yet  the  burden 
is  borne  by  all  alike  in  proportion  to  the  frontage.  Unequal  and 
wanting  in  uniformity  as  this  method  Is,  the  courts  hold  it  not 
unconstitutional,  on  the  ground  that  it  is  not  a  tax.  The  deci- 
sions agree  very  generally  upon  the  Hghtfulness  of  frontage  assess- 
ments.* 

The  rule  is  different  with  respect  to  farms  and  all  rural  grounds. 
This  the  courts  hold;*  yet  they  deny  that  they  have  jurisdiction 
to  interfere  with  the  frontage  rule  in  cities  when  authorized  by 
statute.^  The  former  is  put  on  constitutional  grounds,  and  if 
there  are  constitutional  impediments  to  cities'  chatting  by  the 
foot,  the  statutory  provision  would  not  be  in  the  way  of  the 
courts'  saying  so. 

1.  Front  root  AueuoiBnta  Mid  B«m-  Seel/  -v.  Pittsburgh,  82  Pa.  St.  360. 
tttt.— The  outhorltlee  are  well  united  ).  It  has  also  been  held  that  courtt 
in  the  conclusion  that  frontage  may  cannot  interfere  with  the  frontage  rule, 
lawfully'  be  made  the  baeie  of  appor-  If  adopted  bj' a  city  authorized  brslat- 
lionment.  Cooley's  Taxation  (ind  ute  to  do  so,  unless  there  is  sta'tutory 
ed.),  p.  644,  citing  Pennock  -o.  Hoover,  nnlhority  given  them  to  thus  interfere. 
5Rawle(Pa.)  zol;  McGonigter.  Alle-  Baltimore  i'.  Johns  Hopkins  Ho&pital, 
ehenyCity,  44  Pa.  St.  118;  Magee  f.  ^6  Md.  1.  {BaUimore  v.  Scharf',  ;i 
Coin.,  46  Pa.  St.  308;  Spring  Garden  r.  Md.  499,  overruled.) 
Wietar,  18  Pa.  St.  195;  Stroud  KorBl  ImproTamanti  br  CII7.— "The 
V.  Philadelphia,  61  Pa.  St.  3^5;  real  test  of  liability  for  paving  is  nu' 
Covineton  v.  Boyle,  6  Bush  (Ky.)  whether  the  property  in  question  woulJ 
304;  State  V.  Elizabeth.  30  N.  J.  properly  becalled  eitherrural  or  subui- 
L.  365;  s.  c,  31  N.  J.  L.  547;  ban,  but  whether  the  work  done  was  re- 
State  V.  Fuller,  34  N.  J.  L.  iiy,  quired  or  justified  by  the  locality  of  the 
Ernst  -v.  Kunkle,  5  Ohio  St.  51U;  property  and  the  character  a(  the  "ur- 
Upington  v.  Oviatt,  14  Ohio  St.  232;  rounding  improvements."  Stewart  :■ 
Wilder  V.  Cincinnati,  36  Ohio  St.  184;  CJty  of  Philadelphia  (Pa.),  \  A.  193. 
Barnes  v.  Atchison,  I  Kan.  45c;  Parker  When  water  pipe  is  laid  in  front  ol 
I',  Challis,  9  Kan.  155;  St.  foseph  v.  farm  land  and  suburban  properly  bv 
Anthony,  20  Mo.  537;  Fowler  v.  St.  municipalitiee  in  Pennsylvania  Ihi^ 
Joseph,  37  Mo.  ijS;  Neenan  v.  Smith,  assessment  cannot  be  according  to  the 
ijO  Mo,  52^;  Chambers  v.  Satterlee,  40  foot  front  rule.  City  of  Allentown  :. 
Cal.  497;  Whiting  v.  Quackenbush,  54  Adams  (Pa.),  8  A.  430. 
Cal.  306;  Whiting  v.  Townsend,  57  Such  rule  has  been  *fW  unconslilu- 
Cal.  513;  White  v.  People,  94  III,  604;  tional because  unjust  and  unequaUhen 
Sheley  v.  Detroit,  45  Mich.  431,  and  applied  to  rural  property.  CityofPhila- 
others.  delphia   v.   Rule,  93  Pa.  St.    ij;  Cii> 

The  assessment  on  fronting  lots  must  of  Scranton  v.  Pennsylvania  Coal  Co., 

be  uniform  in  rate  upon  all  the  property  105  Pa.  St.  445. 

chained   with  the  expense  of  the   im-  If  rural   property  owners  make  oh- 

provement.      Jaeger  v.  Burr.  36  Ohio  jection  to  levying  "frontage  assessmeni 

St.  i64;Siebertr.Tiffany,8Mo.  App.33.  on  other  grounds  than  that  the  lanJ  i^ 

3.  It  is  itf/i^uncbnEtitutlonal  to  assess  rural,   they  cannot   afterwards  oppn-e 

the  cost  and  benefits  on  rural  lands  by  the  collection  of  the  assessment  on  th.n 

their  frontage.     Philadelphia  r.   Rule,  ground.     Pepper  %'.   Philadelphia,  ni 

93  Pa.  St.  t5,  and  cases  therein  cited.  Pa.  St.  96. 
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itute  authorizing  the  foot  front  rule  in  the  country  has 
Id  void :  why  could  not  such  a  statute  be  so  declared  for 
;  such  power  to  the  city  if  it  were  unconstitutional  ?' 
orizations  must  be  construed  in  connection  with  condi- 
iposed.  If  a  notice  should  appear  in  three  newspapers, 
:ion  in  one  will  not  be  sufficient,  and  the  city  may  be  en- 
ind  forbidden  to  assess  for  the  proposed  improvement.* 
a  "condemned  "  street  could  be  curbed  under  the  authori- 
the  city  would  be  restrained    from   curbing   a   different 

tbutters  having  borne  the  expense  of  a  new  improvement 
;et,  may  be  made  to  keep  it  in  order;  for  it  is  held  that 
'crto  compel  them  to  pay  for  the  construction  in  the  first 
;  covers  that  of  compelling  them  to  pay  for  repairs.  This 
universally  accepted.  Distinction  is  drawn  between  the 
»nd  the  reconstruction  of  a  street;  and,  in  some  cities, 
cannot  be  assessed  to  the  .abutters.* 

pportionment  of  Cost  of  Drainage  Improvements — Wliai  Is 
-A  sewer  is  a  covered  ditch.     It  is  not  confined,  in  its  use, 

il  PropertT- — A  ciEy  cannot  double  assessmenl  cannot  be  euslained 
ID  land  under  the  "foot  front  unless  the  charter  or  statute  ctearlv  de- 
municipal  ImprovemenU.  A  mauds  it.  i^lalpin  r.  Campbell.  71  Mo. 
ithorizing  il  is  void.  Scranton  493.  Compare  Dyer  v.  M  artinov  itch, 
al  Co.,  105  Pa.  St.  +45.  65  Cal.  365. 

laof  PropoMli. — Anordinance  0«rUfieat«, — A  presumption  that  as - 

ten  doj-s'  notire  to,  be  given  of  sessment  woa  made  according  to  front- 

for  grading  a  atreet.  The  no-  age  and  not  according  to  beneRts,  may 

:o  be  inserted  b_v  the  cily  com.  be  removed  by  the  commissioners'  cer- 

■!   in   the    newspapers.      The  [ificate  and  affidavit.     State  v.  Citv  of 

vas  to  be  given   to   the  lowest  Trenton,  43  N.  J.   L.  166.     Certificates 

Property  owners  could  enjoin  required  in  the  changing  of  lot  frontage 

was   publication   in    but    one  must  conform  particularly  to  the  statute 

d  prevent  the  collection  of  the  requiring  ihem,  and  be  duly  Hied.  Nor- 

it,     Baltimore  t:  Johnson,  ti  wich  Savings   Socielv  i'.    Hartford,  48 

Brown  I.  Denver,  7  Colo.  305.  C(.   ^70;  Re   Metropolitan   Gas   Light 

uniudBtrMt.— Acitvcouldnot  Co..'»;  N.  Y.  526;  Petition   of  Hearn, 

curbing,  it  was  iel,i.  when  the  96  N.  V.  378, 

rovided  for  the  curbing  of  any  4.  The  power  to  pave  or  macadam- 
£n  "condemned,  ceded  or  ize  a  street  at  the  cost  of  the  abutters, 
•  a  public  highway;"  and  the  tnclndes  the  power  of  compelling 
I  notbeen  "condemned."  Baiti-  them  to  repair  it — under  the  char- 
Hook,  63  Md.  371,  ler  of  the  city  of  St.  Joseph, 
lutlon.— A  -talute  providing  Eitea  i-.  Owen,  90  Mo.  113.  Whether 
[>ensation    when    property    is  a  given  improvenient  is  a   repair  or   a 

bv   the  change    of   a    street  reconstruction  of  a  street,   was   keld  a 

ould  be  construed  so  ax  to  in-  mined  question  of  law  and  fact,   when 

idewalk"   with   "street."     Ko-  the    improvement    was     made    in    St. 

Mahan,  100  Ind.  J4J.     A  ciiy  Louis.     If  it  was  a  repair,  the  city  was 

or  injuring  a  house  by  raising  liable  for  the  cost;  if  a   reconstruction, 

grade — the   house  being  pre-  the  abutters.     The  city  council  cannot 

;rected.     Harmon   i'.   Omaha,  settle  such  a   question   by   designating 

{48;  E.  c,  5]  Am.  Rep.  410.  the  improvement  as   "reconstruction" 

ty  fronting  on  two  streets,  both  in  the  ordinance,  so   as   to  charge   the 

iroved  by  grading,  etc.,  cannot  owners  qf  the  abutting  properly,   if  the 

■  assessed  to    its  full   value  for  work    is    of   a    dilTerent    character.     O' 

the    improvements;   and  such  Meara  v.  Green,  25  Mo.  App.  198. 
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to  the  conveyance  of  filthy  water,  but  may  be  made  to  carry  any 
stream  and  yet  properly  retain  its  name.  It  does  not  necessarily 
belong  to  a  street  or  highway.  Its  construction  or  repair  is  not 
always  chargeable  to  the  proprietors  of  lands  abutting  on  the  street 
above.* 

When  such  proprietors  are  chained,  they  ought  to  have  the 
benefit  of  being  allowed  to  drain  into  the  sewer.  Persons  who 
own  lands  which  do  not  front  the  street  under  which  the  sewer 
runs  should  not  be  charged,  not  being  benefited.  They  would  be 
liable  to  pay  for  a  like  improvement  under  the  street  which  they 
do  front,  and  therefore  should  not  be  charged  for  a  sewer  away 
from  them.  A  statute  authorizing  such  improvements  and  sub- 
jecting land  owners  to  repeated  assessments  without  correspond- 
ing benefits,  would  not  be  equal  and  just.*  Statutes  must  observes 
just  rule  of  proportionment,*  and  must  be  strictly  followed.* 


void,  the  city  issuing  ihem  ie   liable  for  an   agricultural   nature,  of  which  Ihere 

the  amount,     Polk  County   Sav.   Bank  mu&l   be   some   within   the   citv  limit'. 

r.  State,  69  Iowa  34.  upon  wtiich  the  burden  would  lall  with 

1,  Every  subterranean  ditch  it  not  to  great  severitv  and  injustice.     Nor  docs 

becongidered  as  belonging toahlghway  it  confine  the  asseasincnt  to  lands  upon 

because   it   croGsefi   the   same    tract  of  the  streets  in  which  the  sewer  is   laid; 

land.     It  is  disconnected  as   plainly   as  and  in  the  asgeBBmenl  before  u«.  lots  on 

anv  structure  crossing  the  road   at   an  a  parallel   street   are   assessed.     These 

elevation   is   separate    from    the     road  lots,  it  is   to   be   presumed,   uill   be  as- 

itself.     While  a  necessity  mav  arise  for  sessed  again  If  a  sewer  is  constructed  in 

going  below  the  street  to  repair  It,  yet  the   street   on   which   they   front,   and 

"where  the  main  purpose  of  the  work  is  there  is  nothing  in   the  act  or  in  the 

to  put  in  order  and  improve  some   per-  nature  of  things  to  prevent  a  lot  being 

manent  structure  beneath  the   street,  it  assessed  several   times  in  diflerent  di'- 

Is  an  abuse  of  words  to  confound   such  tr!cts,as  often  as  a  sewer  isconstnicled. 

structure    with   the   common   highway  which.   In   the  opinion  of  the  common 

above  il."  council,  is  productive  of  benefit   to  the 

"There  is  nothing  in  the  nature  of  a  neigliborhood  ...  It  is  not,  therefore, 

sewer   which   excludes   it   from    being  legally  possible  that  such  an  apportion- 

made,  in  whole  or  in  part,  put  of  a  nat-  ment  of  (he  cost  of  sewers  can  be  jutt 

ural  waterway.     Such  is   a   very   com-  or  equal,  or  in  proportion  to  benefits," 

mon    practice."      Diiference     between  Thomas   v.   Gain,   35   Mich.  155.     See 

"building   a  sewer"  and  "repairing   a  (in  accord)  Kennedy  v,  Troy.  14   Hun 

street,"     illustrated.      Clay    w.    Grand  {N.   Y.)   308;  Preston   v.    RoberU,  1: 

Rapids,  60  Mich.  ^%i.  Bush  (Ky.)  570.  The  assessment  should 

3.  Ant«im«Dt  for  ivwvn^n — 8t«ttit«  have  been  restricted,  at  least,  to  the  ad- 

ConilroMl  to  be  Vnjnst. — A  legislative  jacent  lots.    Gillette  %'.  Denver,  i\  Fed. 

act  conferred   upon  a  city  in  terms  au-  Kep.  821;  Grinnell   v.   Des  Moines,  57 

thority  to  assess,  for  a   sewer,  property  Iowa  144. 

supposed  to  be  benefited  in  proportion  S.  There  must  be  a  just   and   definiic 

to  area — not  confining   the   assessment  rule  of  apportionment   laid  down  in  i 

to  contiguous  lots  near  the  sewer.    The  statute.  Delegating  the  making  of  such 

court  bfld^c  statute  unjust,  unless  the  rule   to   the   commissioners,  who  were 

assessment   should  be  "limited  to  lands  to  assess  for  a  sewer  on  benefited  lands. 

directly  and  peculiarly  benefited,"  and  was    held    invalid.       New    Bnmswick 

further  said:  "This  act  makes  no  pro-  Rubber   Co.   v.   Comm'rs,  38   N.J.  L. 

vision  by  which  parties  assessed  may  of  190.     In    Barnes   v.   Dyer,   56  Vt.  469, 

right  drain  into  the  sewer,  so   as   to  be  same  principle   applied    to   an   assess- 

enabled  to  reap  the  benefits  they  ought  ment  for  a  sidewalk, 

to    derive   from   (he    expenditure.      It  4.  The   authority  to  a  city  to  lay  tai 

makes  no  distinction  between  property  for  a  sewer  must  be   strictly   followed. 
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expense  of  diverting  a  stream  from  its  course  cannot  be 
f  charged  as  part  of  the  cost  of  constructing  sewers,  when 
.version  forms  no  part  of  a  general  drainage  system.* 


,   Stevens   (Mich.),  34  N.  W.  validUy— no  injustice  resultine  from  the 
description.     Morse  v.  Buffalo,  35  Hun 

>nGtmction   of   a   sewer   in   a  (N.  Y.)  <"3- 

isting  onl;'  on  a  map  or  piat  ii  Notice  Is  essential  lo  its  vatiditj', 
oriied  by  statute,  and  it  will  tliougii  neither  the  statute  nor  Ihe  or- 
.lidated  by  the  subsequent  lay-  dinance  prescribe  it.  Gatch  v.  Des 
r  the  street.  An  assessment  to  Moines.  63  Iowa  718. 
:he  sewer,  made  after  the  lay-  1.  Sherwood  i.  Judge  of  District 
B,  therefore,  illegal.  Bishopi'.  Court  (Minn.).  41  N.  W.  334. 
.  I.).  8  A.  Rep.  69].  A  city  having  power  to  make  sewers 
Uld  Mwan,— General  munlcl-  and  assess  benefits,  take  and  divert  the 
r  to  maintain  streets  includes  waters  of  a  stream  and  devote  them  to 
tiuction  of  sewers.  Leeds  v.  sewerage  purposes,  may  pass  an  order 
d,  tol  Ind.  37:.  The  cost  of  for  a  structure  to  serve  as  a  conduit, 
■  apportioned  to  the  value  of  and  also  as  a  sewer,  and  assess  benefits, 
irrespective  of  the  improve-  although  the  statute  authorizing  the 
ereon,  in  Kansas.  Mason  c.  diversion  is  silent  on  the  subject.  Gray 
3S  Kan.  jii.  i'.  Doston  Aldermen,  139  Mass.  318. 
nts  owning  front  lots  on  a  clly  I'he  provisions,  giving  Ihe  right  to 
mot  enjoin  the  city  from  mak-  adopt  a  sewerage  system  to  towns  and 
IS  along  the  aide  or  culverts  to  assess  owners  uniformly,  are  not 
e  street  or  other  streets  in  the  limited  to  persons  who  enter  drains  in- 
ner can  they  restrain  the  city  to  the  sewer  or  otherwise  receive  bene- 
ding  Ihe  street  or  from  im-  (ii  from  it.  Leominster  v.  Conant,  139 
it  otherwise,   on    the    ground  Mass.  384. 

I  improvements  would  greatly  Inaccuracy  in  the  description  of  an 

Ihe  flow  of  surface  water  upon  assessed  lot,  not  resulting  In  injustice 


does  not  provide  for  invalid.     Morse    v.    Buffalo,    35    Hun 

consequential    and    indirect  (N.  V.)  613. 

for   land   taken   for  a  sewer.  Bcwar   Aiwiintnti. — They  are  often 

not  determine  the  elemenU  of  called  taxes.      Philadelphia   v.  Tryon, 

ge.  only  the  actual  taking  can  35  Pa.   St.  401 ;  Stroud  v.  Philadelphia, 

the    subject  of   the   award.  61  Pa.  St.  ii,y.  Boston  v.  Shaw.  1  Mel. 

[>.  Rutland.  58  Vt.  ij.  (Mass.)    130;     tlildreth   v.    Lowell.  11 

T   Mass.   Pub.   St.,  ch.  50,  44.  Gray    (Mass.)   345;    Cone  f.  Hartford, 

:ommon  sewer  is  intencied  not  18  Ct.  363;  State  v.  Jersev  City,  29  N. 

lerve   as   an   outlet    for   other  J.  441;   Stale   v.   Charleston,    11   Rich, 

sewers,   but    also    to   benefit  (S.  Car.)  701.     They  are  a  charge  upon 

itting  on  it,  no  part  of  Ihe  cost  real   estate.     Boston  v.    Shaw,    1  Met. 

istessed  on  the  owners  of  the  (Mass.)  130.    Cooler  on  Taxation  (^nd 

■3ti%  the  lines  of  the  tributary  ed.).  590.   citing  alxive  cases.     Wright 


Hartford,    18    Ct.   363;    People 
the  constituUon  of  New  Jer-     Brooklyn,  i\  Barb.  {N.  Y.)  IJ56;  Phila- 


Ayer    v.     Somerville,    143  r.  Boston,  9  Cush.   (Mass.)   J33;  Cone 
■'     ■'"     ■     18    Ct.   363;    Peo'  ■ 
13  Barb.  {N.  Y.)  1. 

4.  4  7,  sewer  assessments  based  delphia'f.  Tryon,  31;  Pa.  St.  401;  Lippa 

■near   frontage,  instead  of  Ihe  r.  Philadelphia,  3S  Pa.  St.  503:  Wolf  r. 

the  land   assessed,  are  invalid.  Philadelphia.   105  Pa.  St.  35^  St.  Louis 

Paterson,  48  N.J.  L.  435.  v.  -Eters,  36  Mo.  456. 

to   change   the   channel  of  a        Bnforeamviit  of  AaHumenU  for  Im- 

r  sewerage  purposes   includes  proramenta. — Under  a  stamte  for    im- 

change    its    outlet.      Morse    t:  provements   to    be   made  by    a    county 

er,  139  Mass.  3S9.  board,  on  the  Connecticut  river,  the  ex- 

er  assessment  does  not  depend  pcnses  of  which   were  to  be  borne  by 

ily  upon   the   accuracv  of  the  towns,   persons   and   corporations,  ap- 

3n  of  Ihe   lot  assessed,  for  Its  portioned  by  commissioners,  It  was  Ac/</ 
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8.  Vacating  Auenmeiiti — (l)  Wkm  Proper. — The  proper  time 
for  the  abandonment  of  an  improvement  is  before  the  compen- 
sation for  property  taken  for  its  use  has  been  paid.* 

And  the  proper  time  for  recovering  payments  wrongfully  ex- 
acted from  property  holders  is  after  the  vacation  of  the  illegal 
assessment,  where  such  recoveiT  is  allowed  *  Mere  allegation  of 
illegality  has  been  held  not  sumcicnt  pleading  for  the  vacation  on 
the  part  of  one  who  has  acquired  title  to  the  land  assessed  after 
the  assessment  was  made ;  and  the  court  will  not  take  judicial 
notice  of  grounds  not  alleged.^  If  the  ground  of  objection  is  to 
defects. in  the  ordinance  directing  the  improvement,  it  should  be 
averred  prior  to  the  completion  of  the  improvement.*  If  the 
order  was  by  resolution,  that  may  be  good  ground,  but  not  the 
want  of  equality  and  uniformity  as  in  case  of  a  tax.* 

that  an  appeal  by  a  city  from  Ihe  com-  Pe^-ser   v.   Ma_vor  etc..   70   N.  Y.  497; 

missioners'   report,   did   not  draw    the  Purssell  r.  Mayor  etc.,  85  N.  Y.  330. 

rights  or  othermunicipalities  into  ques-  JJo  action   to   vacate   an  assessment 

tion;  that  the  city's   liability   was  not  can   be   brought   in  Brooklyn.     Knapp 

affected   by  delay  on   the   pari  of  Ihe  v.  City  of  Brooklyn,  28   Hun  {N.  Y.] 

county  board;  that  trustees  of  railroad  500. 

property   were   properly   charged,  and  B.     VACktlug   AMOumMU.— A    pur- 

that  interest  on  its  diitbursemenla  were  chaser  of  land   subject  to  assessmeni 

due  to   the  county.     Ei  farle  [lamp-  for  improvements  cannot  vacate  the  »*■ 

BhireCo.  Comm're,  143  MaBs^4J4;  Mass.  seesment  on  mere  allegation   that  it  is 

St.  1S75,  ch.  joo.  illegal:  ''We  have  held  in  several  cases 

Wlicn  land  had  been  taken  for  a  park,  of  a   similar   character  that  Buch  puT' 

it  was   Acid,  at  the  trial   of  a   petition  chase  does  not  establish   the   fact  that 

for  Ihe  assessment  of  damages,  that  evi-  the  vendee  iF  an  aggrieved  party,"  said 

dence  of  the  sales  of  lots  situated  like  the  court;    Matter  of  Gantz,  13  llun 

that  of  Ihe  petitioner  is  not  incompe-  (N.   Y.).    filing    Matter  of  Moore,  S 

tent  because  those  were  small  and  his  Hun    (N.   Y,)    513;  Matter  of  Saun- 

large.      Sawyer  r.   Boston,   144   Mass.  dcrs,  10  Weekly  Dig.  {N.  Y.)  351. 

470.  Motion    to    vacate    denied    on    the 

An  action   to   recover  an  assessment  ground   of  laches,  when  property  had 

for  drainage,  involving  neither  the  title  changed  hands   and  years  intervened, 

to  the  land  nor  the  legality   of  the  as-  ■"      *•-"--    -'  "—-'--      •>  »-   «   ^-..- 
sessment,  may  be  brought  in  the  court 
for  the  trial  of  small  causes — the  action 
being  under   N.  J.   Acts    1S83,  p.  234. 
State  V.  Mackey,  48  N.  J.  L.  363.    ■ 

1.  Abandonmaut.— "It  is  the  settled 
law  in  this  State  [111.],  that  the  appli- 
cant for  condemnation,  at  any  time  be- 
fore payment  of  the   compensation  or 

the  property- by  taking  and  retaining  remedied  prior  to  the  completion  of  Iht 
possession,  may  discontinue  and  aban-  work  done  under  the  ordinance,  should 
don  the  improvement  and  all  the  pro-  be  made  ground  of  objection  before  the 
ceedings  to  carry  it  into  eifect."  City  completion,  if  at  ail.  It  was  *rU  too 
of  Chicago  v.  Shepard.  8  111.  App.  602;  late  to  object  aiterwards,  with  the  put- 
Si.  L.  &  S.  E.  R.  V.  Telers,  68  111,  144;  pose  of  vacating  the  assessment.  In 
Chicago  T.  Barbian,  80  III.  48;;  Village  the  Matter  of  Pinckney,  2a  Hun  (S. 
of  Hyde  Park  v.  Dunham,  S5  111.  570.  Y.)  474. 

a.  After  proceedings   lor   the   Impo-  An   aBseBsmenl   mav   be   partly   va- 

sition  of  the  assessment  have  been  va-  cated.  In  the  Matter  of  Trustees  of  Ihe 

cated,a  party  who  has  paid  mav  recover  Leake  and  Watts  Orphan  Home,  93  N. 

back  the  amount.    Jones  v.  Mayor  etc.  Y.  ll(>. 

of  New  York,  37  Hun  (N.  Y.)  513,  5I4;  0.  Assessments   for   street  improve 
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gularities  in  proceedings  after  a  board  of  county  drainage 
issioners  have  acquired  jurisdiction  by  the  filing  of  the 
m,  were  held  In  Indiana  to  be  insufficient  to  sustain  a  coUat- 
saiiment  of  the  order  directing  the  construction  of  the  im- 
nent.'  And  in  Michigan,  that  only  substantial  defects  can 
in  interested  person,  duly  notified,  in  an  attempt  to  set  the 
:dings  aside,  if  he  has  acquiesced  in  them  by  taking  part  up  to 
ne  when  the  condemnation  of  land  for  the  purpose  of  the 
vement  was  being  effected,* 

Effect  of  Vacating. — While  it  is  well  settled  that  the  power 
y  assessments  for  improvements  is  derived  wholly  from 
e,  and  that  not  only  the  power  but  the  mode  of  its  exercise 
i  derived,  the  question  whether  there  has  been  substantial 
iance  is  for  the  courts.  While  non-compliance  with  essen- 
quirement  will  vitiate  an  assessment,  it  has  been  held  that 
7neouS  assessment  is  of  such  importance  that  one  who  has 
arily  paid  his   quota  cannot   recover  it;  that   the   maxim 

emptor  is  applicable  to  such  case;  that  a  purchaser  of  land 
ider  such  an  assessment  may  be  met  by  that  maxim,  though 
ed  by  the  city  had  averred  that  the  land  was  "  legally  liable 
:h  assessment."* 

better  opinion  seems  to  be  that  an  innocent  contributor, 
;  more  promptly  than  his  fellows,  and  not  intending  a  dona- 
Lit  meaning  to  comply  with  what  he  thinks  a  legal  require- 
ought  to  have  his  own  again  as  a  matter  of  simple  justice, 
the  assessment  has  proved  illegal.  In  New  York  it  was 
n  exposition  of  statute,  that  one  from  whom  money  had 
wrongfully  extorted  under  color  of  an  assessment  when  the 
?as   without   jurisdiction   to  impose   it,  could    recover   his 

re  not  taiea  within  the  require-  had  paid  was  permitted  to  plead  again, 
f  the  conatilutkin  of  Texas  thnt  and  his  payment  ield  to  be  no  estoppel- 
is   shall   be   equal  and  uniform.  Pelition   of  Mehrbach,   97  N.  Y.  601 

.  Bovd,  63  Tex.  ijjj.  (reversing  In  re  Mehrbach. 33  Hun  (N. 

.,     L_  ,_j,jgj  y_j  i^gj 

)un.  ir  a  paj'ment  has  been  made  on  an 

4S''*  assessment    subscquenllj'  vacated,  and 

luiuwcu  I-.  Curry,  93  Ind.  363.  succeeded   by  a   wcond  assessment   at 

inning   r.  Township   Comm'rs,  less  cost,  it  may  be  recovered  an  to  the 

l>-  518.  excess  paid.     >Iavor  etc.  of  Jersey  Cil» 

iBsessed    propertv    bolder    does  v.  Green,  41  N.  j".   L.  637  (Edwards  v. 

eit  his  right  of  attacking  an  or-  Jersey   City,    11   Vroom   N.  J,   dislin- 

as  invalid  because  he  has  pre-  guished). 

insisted  upon  the   improvement  If  the  payment  be  under  protest,  thai 

nade  by  the  contractor  in  pc-  is  *c/i/ no  ground   to   recover   it  back 

c   with   the  contract.     He  was  upon  tendering  evidence  to  prove  that 

nizant  ot  the  defects  of  the  ordi-  the     afso^sment    was     partly    invalid, 

rhen  so  insisting.     Parkinson  t.  Fuller  T.  City  of  Elizabeth,  41  N.  J.  L. 

th,  9  Mo.  App.  j6.  4J9. 

if  several  petitioners  for  the  va-  S.  Courts  have  sometimes  so   assimi- 

>f  an  assessment  paid   his   quota  laied  improvement  assessment  to  taxa- 

expense  wliile  the   petition  was  tion  as  to  hold  that  paytnents  made  by 

iding.     The   petitions  were  sev-  thoic  aniiessed  cannot  be  recovered   by 

fterwards— each   containing  the  Ihem,  though  the  assessment  prove  lo 

.....  and  then  the  one  who  be  invalid,  and  the  payments  were  made 


LoMi  Imprtvenunto.  IMPROVEMENTS.  Dun>s>. 

money ;  and  that  he  need  not  await  the  vacation  of  the  assess- 
ment before  asserting  his  claim  and  obtaining  judgment.  Or  he 
may  have  relief  granted  him  in  the  same  proceeding  by  which  the 
assessment  is  vacated.^ 

Any  person  aggrieved  by  an  unauthorized  assessment  may  take 
measures  to  vacate  it.* 

It  is  not  proper  to  enter  continuances  nunc  pro  tunc  between 
the  issuing  and  the  quashing  of  a  writ  of  certiorari  in  proceedings 
to  lay  off  a  street.' 

Such  proceedings  may  be  reviewed  on  that  writ,  notwithstand- 
ing the  charter  of  the  city  declaring  that  the  judicial  confirmation 
of  the  assessment  shall  be  res  adjudicata.* 

9.  Baniagei — (i)  Measure  of. — The  measure  of  damage  is  the 
depreciation  of  property,  in  market  value,  by  a  public  improve- 
ment. One  may  have  his  common  law  remedy  for  private  prop- 
erty taken  for  public  use  in  making  improvements,  if  no  other 
remedy  has  been  provided  by  statute,"   Where  there  is  a  statutory 

on  demand.    The  reason  given  is   that  ment  had  been  set  aside  on  certiorari, 

there  U  no  statute  authortzinf;  the  re-  a  prior  pajiinent  was  recovered.    City 

funding  of  the  money  thus  ill  gotten,  of  Elizabeth  i'.Shirley,35  N.J. Eq- jij. 

and  that  the  maxim  caveal  emptor   is  See  Kahl  v.  Love.  8  Vroom  {N.J.)  5. 

applicable.     Churchman  v.  Citv  of  In-  S.  In  re  East  Grant  Street  (P*0.  16 

dianapoli*.  110  Ind.  359,  A.  366. 

1.  But  it  was  Held  m  New  Yorl(  that  *.  Sherwood    v.   ^udge    of   District 

an  action  would  lie  to  recover  paj' men ts  Court  [Minn.).  41  N.  W.  234. 

wrsnglullv    extorted     from     property  D.  Dunas**-— BpMlftl. — A  person  (pe- 

holders  where  the  city  had  no  jurisdic-  cially  damaged   by  the   building  of  a 

tlon  to  make  the  assessment;  that  re-  viaduct  should  be  compensated  accord- 

covery  may  be  had  before  the   assess-  ingly.    The  11 

ment  has  been  vacated;   that  the  lev  ■  ■  >  ■  • 
ing  of  an   assessment  without   the   r 

quired  petition  renders   the  proceeding  Co.  v,  Chicago,  16  Fed.  Rep.  415. 

void  so  as  to  0II0W  recovcrv  of  forced  For  changing  a  street  grade,  a  div 

payments   thereon.    Jex  v.  Mayor  etc.  was  be/d  liable  in  damages  and  subject 

of  New  Yorlt,  103  N.  Y.  536.    '  toa  common  law  action.     Propertyh»d 

a.  The  right  of  demanding  restitution  been  taken  without  compensaUon,  and 

of  money  unlawfully  exacted  on  a  void  there  was  no  statutorial  remedy  again:^' 

assessment  is  not  confined  to  the  own-  the  city.    The  constitution  prescribed 

ers  of  the  property   assessed,  but   ex-  that  property  should  not  be  taken  or 

lends  to  all  persons  who  are  "aggrieved  damaged   for  public  use  without  com- 

thereby,"     as    the     statute     provides,  pensation,  to  be  ascertained  by  a  jury  of 

Schultzef,  Mayor  etc.  of  N.  Y.,  103  N.  commissioners  in  such  manner  as  may 

.Y.307.  be  prescribed.     The  failure  of  the  legi«- 

When                               ■■             ■■  ■                        ■       ■ 


t  had  been  paid  lalure  to  prescribe  the  ti 
i  lot  without  the  knowledge  of  its  not  fatal  to  the  injured  party.  House- 
owner,  and  was  subsequently  set  aKidc.  holder  v.  Kansas,  83  Mo.  4SS. 
it  was  treated  as  a  collection  from  him  A  city  is  lialile  for  "  such  special 
under  legal  process,  since  it  had  lieen  consequential  damages  as  the  adjoining 
paid  from  his  funds  and  by  order  of  proprietor  receives"  beyond  that 
court.  He  was  therefore  awarded  resli'  common  to  the  other  abutters  and  the 
tulion,  though  the  judgment  of  fore-  public,  caused  by  making  improve- 
elttfure  under  which  the  judicial  order  ments.  This  under,  the  constitutional 
for  payment  issued  had  not  been  an-  provision  that  "private  property  shall 
nulled.  Brehm  r.  Mayor  etc.,  104  N.  not  be  taken,"  etc.  Reardon  i'. San  Fran- 
Y.  186.  Cisco,  66  Cal.  49-;  s.  c.  56  Am.  Rep- 
In  New  Jersey,  when  a  paving  assess-  109. 
312 
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',  the  wronged  complainant  is  ordinarily  confined  to  that.* 
e  wronged  may  sue,  whether  he  be  the  legal  owner  of  the 
;y  injured,  or  hold  it  by  some  less  right.  Money  extorted 
improvement  ordered  without  authority  by  a  city  may  be 
■ed.« 

'iemedy.— In  New  York,  statutory  remedies  for  injuries  by 
ements  are  exclusive.^  Injuries  should  be  considered  in  a 
ible  spirit.  It  is  not  every  change  from  the  original  plan, 
;ry  extension  beyond  the  mere  letter  of  the  authorization 
ling  the  improvement,  that  will  give  rise  to  an  action  in 

udr  of  til*  Ptopartr  Holdar.— 

(■    remedy    is     the     only    one  erty,     L 

I  a  property  holder,  ag^eved  (N^  Y.) 

ament    of   damages    re8ult[ng  "A  city  may  elevate  the  grade  of  a 

rhange  of  grade  in  Minnesota,  street    without  becoming  liable  to  an 

<-.  ¥»_  .  __»•,__  —  abutter,  who  is  thus  compelled  to  main- 
tain a  wall  and  is  Incommoded  in  ob- 
taining  access  to  his   lot."     [Dlasent,] 

provements,  the  petitioner  need  Kehrer  v,  Richmond.  Si  Va.  745. 

ie  leeat  owner  of  the  property  For  reasonable  and  ordinary  cnan^, 

"The    right   ol^   restitution  presumably  contemplated  in  the  origi- 

lo  all  in  whose  twhalf  the  pro-  nal  undertaking,  a  city  is  not  liable  by 

were  Instituted."    N.  Y.  Laws  reason  of  theconstltutionai requirement 

338.     Schultze  I'.  New  York,  to   "make  just    compensation   for   the 

'.  307.     This  statute  takes  away  property  taken.  Injured  or  destroyed  by 

'dy  to  vacate  the  assessment  by  the  construction  or  enlargement  of  itn 

lut  the  provision  to  that  effect  works,    highways    or    improvements." 

inapplicable  when  the   lien,  by  Montgomery    v.    Townsend,   80    Ala. 

.    or    other    means,   has    been  480. 

.    The  injured   party  still  has  The    owner   of   improved    property 

>n  to  recover  money  extorted  beyond  the  city   limits  may  recover  of 

[)  under  color  of  an  assessment  the  city  for  knocking  down  his  fences, 

here    was   no    jurisdiction    to  and   causing    water    to    overflow    and 

L    ]ex   V.  New  York,  103   N.  injure  his  properiv,  by  grading  a  street 
made  necessary   in  extending  the  city 

coercive  assessment  afterwards  limits.   Gray  t.  Knoxville,  85  Tenn.  99. 

but  paid  meanwhile  from  the  To   proceed  on  a  different  basis  of 

I    of    a    mortgage    foreclosure  assessment  in  one  district  from  that  in 

udicial    order,   the    mortgagor  another,  both  within  the   benefited  ter- 

from    the    city,    to    the  ritory,  is  reversible  error.      Elwood  v. 

Brehm   v.  Rochester.  4.1  Hun  (N.  Y-)  101, 

Market    property    owned    by    a    city 

HOT  nir  InJniT. — In  New  York  cannot  l>e  improved   at   the  expense  of 

lod  of  compensation   provided  the  property  of  abutters.    They   may 

Le  Is  exclusive  of  other  remedies  enjoin  the  city  from  collecting  assess-, 

Tis  injured  by  public  Improve-  ments  on  their  property  for  such  pur- 

Thev   have   no   action  at  law  pose.     Fori  Wayne  i'.  Shoaff,  106   Ind. 

the  'city    of    New    York    for  66. 

incidentally    occasioned      to  DuntgM  OuMd  b7  ImproTSBMnta, — 

'    changes  in    a    street    grade.  In  a  suit  against   a   city   for  damages 

.  New  York,  104  N.  Y.  68.  to  private  property  from  street  improve- 

iratlMU  WlUiont  LUbUltjr. — It  ment,  the  jury  sKould  weigh  the  bene- 

'  that  the  extension  of  the  foot-  tits  conferred   on   the  plainliif  by   the 

the  New   York  and   Brooklyn  improvement,   discriminating   l)etween 

lelng  merely  the  completion  of  the  special  benefit  to  him  and  the  gen 

nal  plan,  and  causingno  injury  eral  benefit  to  the  public,  in   whicl^  h« 

implainant  as  to  light,  air  or  shares  in  common  with  the  community 

h,  gave  no  cause  of  action  to  Geneva  v.  Peterson,  21  III.  App.  454. 
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An  abutter  may  recover  damages  for  injury  received  by 
changing  the  grade  of  a  street,  though  the  city  may  have  failed 
to  assess  them  under  the  law.  For  running  a  street  through  his 
lot,  the  owner  has  an  action  on  the  case  in  West  Virginia."  One 
who  had  paid  his  assessment,  recovered  the  payment  by  suit;  but 
the  court  thought  the  payment  would  have  been  a  bar  to  his 
prior  suit  to  vacate  the  assessment,  had  it  been  pleaded.' 

Damages  for  changing  a  street  grade  ought  to  be  assessed  and 
paid — tendered  at  least — before  the  change  is  made.  Damages 
under  the  drainage  acts  of  New  York  need  not  be  paid  before 
the  assessment  is  levied.  Whoever  is  injured  by  pubhc  improve- 
ments has  the  right  to  claim  reparation  as  a  general  rule.' 

A  mortgagor  may  successfully  sue  a  city,  after  the  vacation  of 
an  assessment,  to  recover  what  he  has  paid  under  it,  when  the 
payment  was  made  in  obedience  to  a  judicial  order  of  fore- 
closure.* 

If  a  house  on  land  needed  for  widen-  ceeds  ofa  roreclosure  sale  under  an  in- 
Ing  a  (treet  is  a  seriouii  obetruclion,  valid  assessment,  it  may  be  recovered 
damages  for  it  must  ^x  aGseeeed.  If  it  in  an  action  for  "  mone/  had  and  re- 
is  not,  damages  are  confined  lo  the  land  ceived."  [Dissent,]  Day  v.  New  Lots, 
and  the  city  acquires  a  right  to  that  36  Hun  (N.  Y.)  263. 
only.  St.  Louts  v.  Ct.  Ins.  Co.,  rfi  Mo.  8.  When  land  is  taken  for  street  ex- 
13^.  tension,  its  value  maj-  be  estimated  with 

Evidence  of  the  prices  at  which  due  allowance  for  the  effect  of  building 
neighboring  lands  were  sold  was  Ak/[/ in-  restrictions  in  a  deed.  Allen  v.  Bos- 
admissible  ivhen  the  question  was  upon  ton.  137  Mass.  319. 
the  value  of  land  taken  for  a  public  The  damages  to  land,  under  the  gen- 
park.  Kerr  v.  South  Park  Comm'rs,  eral  drainage  acts  of  New  York,  need 
117  U,  S.  379.  not    be    paid   before  the    levy    of  the 

A     reversioner,     suing    a    city   for  assessment.     Re    Swan,   35   Hun    (N. 

damages  for  taking  land,  must  aver  and  Y.)  625. 

prove      injury     permanent — such     as  Cities,  either  under  special   charters 

would  aifeet  the  reversion.      If  the  evi-  or  general  law,  must  assess  damages  10 

dence  olfered  is  so  broad  as   to'include  abutting  lot  owners,  and  pay  or  tender 

injury   to  the  estate   in   possession,   it  them,  before  changing  a  street   grade, 

mav  be  objected  to  specifically,  not  gen-  Phillips  i'.  Council  BlufTs,  63  Iowa  576. 

ernlh'.     Chicago   :>.   McDonough,   112  One  buying  land  abutting  on  a  street 

III.  S5.  where  the  natural  grade   is  undergoing 

1.  bunttCai  AKftlUM  City.— A    plain-  alteration,    though     no     specific    grade 

litf  had  built  a  dwelling  on  a  turnpike  has   been   adopted   by   the  town,  may 

beyond  cily  limits.     It  was   afterwards  recover  for  anv  further   changes  to  his 

permanently  injured  by   the  extension  injury.     New  Brighton   t.  Piersol,   107 

of  the  city  bounds  so  as  to  include  his  Pa.  St.  iSo. 

building  lot,  and  the  running  of  a  street  AMCiKnenta  —  AoUcn  —  Samacai.— 

tkrough   it.     It   was   decided    that     he  Assessment  of  betterments,  under  the 

could  recover   compensatory   d.-images  charter  of  Kansas  City  (art.  7,  43)  i- 

by  an  action  on  the  case.      Ilutchinson  a  "single  proceeding."     On  a  new  trial 

T-.  Parkersburg,  it,  W.  Va.  226.  granted   on   motion   of  one  parly,  the 

3.  An  owner  paid  his  assessment  and  whole  assessment   must   be  "gone   into 

then  sued  lo  vacate   it,  and    succeeded;  de  novo."     [Dissent.]    State  11.  Gill,  84 

and  it  was  htld,  in  a  subsequent  suit  for  Mo,  248. 

the  money,  that   he  could  recover   the  *.  "Where  a  judgment  foreclosing  x 

surn  paid,  though  the   fact   of  payment  mortgage  directs  payment  of  a  muntci- 

would  have  alforded  ground  for  refus-  pal  assessment  from  the  proceeds  of  n 

ing  to  vacate  the  assessment.  [Dissent.]  referee's  sale,  and  payment  is  made  ac- 

Jones  V.  New  York,   37   Hun    {N.  Y.)  cordingly,  the  payment  is  ma^e   under 

513.     If  a  town  receives  part  ofthepro-  coercion   in   the   sense   that  the  morl- 
3U 
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D«in*C"*- 


onus  is  on  an  opponent  of  an  assessment  who  appeals  from 
le  ground  thai  he  is  too  highly  charged,  or  that  the  levy  is 
y.'  The  burden  of  proof  is  on  the  plaintiff  when  the  de- 
t  denies  ownership  of  the  property  assessed  to  him  in  a 
il  suit  to  recover  the  assessment,* 
itory  forms  of  suits  should  be  observed.     A  suit  should 

in  the  name  of  a  city  when  the  prescribed  forhi  requires 
e  people  must  be  the  plaintiff  in  a  suit  to  foreclose  a  street 
lent.' 

)e  tax  bill,  incidentals  may  be  included,  such  as  the  charge 
bing,  crosswalks,  bridges,  etc.,  not  mentioned  specially  in 
linance  for  the  improvement.* 

ssment  for  land  not  sub-divided  into  lots,  which  is  city 
ty  and  fronting  on  a  street,  may  be  recovered  at  the  same 

which  city  lots  arc  assessed."     The  mere  appraisal  of  prop- 
be  taken  for  public  use  gives  no  cause  of  action   for  its 
is  appraised.* 

laj-  mainialn  an  action  against  a  "repavement"  wllliin  the  meaning  of 

for  the  recovery  of  the  amount,  the  term  as  used  in  the  laws  relating  to 

ie     assessment     is      vacated,"  sidewalks  in  New  York  city.  y?«  Smith, 

I..  N.  y.,  39    Hun  (N.  Y.)  533-  99N-V.4)4- 

ent   conclusive  on  (he         «.    OroMWklk — Brldgv. — Tlie  cost  of 

the  lot  owner,  may  be  croBswalks.  ciirbinK-  etc.,  were  charged 

i\,   to  be   beyond  his  in  a  tax  bill   for   itrcet   recon«truction, 

tnirden  ofproor  is  on  though    the   ordinance  made  no  provj- 

ickson  V.  Racine.  6;  Wis.  306,  sion  lor  them;  and  this  yiaAitld  allow- 

lurden   of  proving   an   assess-  able.     Gibson   v.  Kavscr,  16  Mo,  App. 

be  arbitrary   is   on  the   party  404, 
ling.     Wright   v.  f'orrestal,  65 

I  suit  to  recover  a  street  assess-     be  asHessed  on   the  land.     Dickson  v 
acine,  (^t,  Wis.  306. 

B.  Lud  Hot  in  Uti.— tt  Is  Uld  fair 
>ve  his  ownershm  or  be  non-  to  assess  land  which  Is  benelited  by  a 
Hamey  v.  McLeran,  66  Cal.    street   in   front   of  it,  at  the   rate   and 

depth  of  contiguous  lots,  though  the 
luit  for  foreclosing  a  street  as-  land  has  never  been  divided  Into  lotii, 
t,  brought  in  the  name  of  a  city  Parmelee  v.  Youngstown,  43  Ohio  St. 
t  statute  requires  that  it  should     161. 

It  of  the  people  of  the  Slate,  %.  Appraisal, — A  borough  possessing 
esult  in  a  valid  judgment  for  the  power  of  condemning  property  for 
itiff,  though  it  be  rendered  in  water  works,  appraised  it  tor  the  pur- 
the  people  of  the  State  as  well  pose,  but  afterwards  abandoned  the  de- 
e  city.     Sullivan   r.   Meir,  67     sign.     The  owner   could   not   recover 

the  appraised  value  nor  expenses  in- 
■Jk, — If  a  city  charter  author-  curred  by  the  appraisal.  Stevens  v. 
\  compulsion  of  abutters  to  Danhury,  ;j  Ct,  9. 
leir  land  and  construct  side-  Where,  under  a  statute,  expenditures 
1  the  council  may  require,  when  beyond  five  hundred  dollars  require  a 
taken  for  a  street  and  the  vole  of  the  taxable  Inhabitants,  it  was 
I  are  assessed,  the  expense  of  held  that  damages  awarded  for  taking 
for  (he  sidewalk  and  making  land  for  a  highway  do  not  require  such 
walk  cannot  be  included  in  the  vote,  N,  Y.  Laws  1S70.  ch,  i<}\.  lit. 
i.     Lewis   I'.   New   Britain,   ej     4;   1S84,  ch,   34,     Exception   under  tit. 

7.     Allen   V.   Northvilfe,   39   Hun  (N. 
dditional  width  to  a  sidewalk  is     Y.)  J40. 
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Ranoval  of  Earth,  etc. — While  a  city  may  take  dirt  from  one  of 
its  streets  to  fill  or  repair  another,  it  cannot  do  so  to  the  injur>'  of 
private  property  fronting  the  street  from  which  the  earth  is  taken, 
and  then  tax  that  property  for  consequential  expenses.* 

It  has  no  right  to  gather  dirt,  stones,  gravel  or  anything  from 
a  private  lot  and  carry  it  away  as  material  for  the  construction  of 
an  improvtmenl.  This  would  be  a  wrong  done  to  the  proprietor 
for  reparation  of  which  he  could  resort  to  his  legal  remedy  against 
the  city.* 

(3)  Proceedings  in  Rem. — The  action  to  condemn  property  of 
non-residents  to  pay  assessments  for  drainage  is  in  rem  under  the 
Indiana  statute  of  March  13,  1879,  so  that  publication  notice  is 
sufficient.^     So,  also,  under  the  Pennsylvania  act  of  1871.* 

The  report  and  assessment  of  benefits  made  by  the  commission- 
ers  of  drainage  and  the  entry  made  by  the  plaintiff  as  drainage 
commissioner  were  held  admissible  to  prove  the  amount  due.* 

{4)  Liability  for  Changing  Street  Grades. — In  the  absence  of 
statutory  provision,  it  seems  that  a  city  is  not  liable  for  damages 
for  changing  the  grade  of  streets.  Such  liability  may  be  created 
by  statute.*  The  confirmation  by  a  city  council  of  a  report 
awarding  damages  gives  the  party  aggrieved  a  personal  claim.' 

Change  of  grade  may  render  the  city         But  a  city  may  take  dirt,  atones,  etc., 
liable  In  damages  to  the  party  Injured,    from  one  street  to  flit  or  repair  another, 
coenized  by   the  city  oinceTs  and     Huston   v.   City  of  Fort  Atkinson.  ;6 


the  public,  though  not  authorized  or  Wis.  350. 
sanctioned  by  an  ordinance.  Chatta-  S.  Otit 
nooga  V.  Gelier.  11  Lea  (Tenn.)  611. 


sanctioned  by  an   ordinance.    Chatta-        S.  Otis  v.  De  Boer  (Ind.),  19  K.  E. 


n  will   iie   against  a  city  for 
injury  caused  by  deferring  the  opening 

of  a  street  when  it  has  become  the  duty  100. 

of  the  corporation  to  proceed  with  the  S.  McKlnney   -o.   State   (Ind.),  19  X. 

work.      And   If   the   property   holders  E.  613. 

have   remonstrated   against   the  delay,  •.  DunaiMfiwOruUiiKttrMU. — The 

there  can  t>e  no  presumption  that  they  general  rule  is  that  public  corporations 

have  consented   to   it.     Mayor  etc.  of  cannot  be  sued  for  raising  or  grading 

Baltimore  v.  Black,  56  Md.  133.  streets,  but  under  a  statute  of  New  Jer- 

1.  Armstrong  ti.  City  of  St.  Paul,  30  sey  an  action  will  lie  when  there  is  no 

Minn.  199.  charter  provision  for  assessing  damages 

3.  OraTal,  ate.,  Tkkan   for  BtrMti. —  caused  by  it.     Vorrath  v.  Mayor  etc.  of 

A   city,  or   cily   contractor,  In   making  Hoboken  (N.  J.J,  8  A.  13^. 

street  improvements,  cannot  take  earth,  The    general    rule:    F°reehoideTs   o\ 

gravel,  stones,  etc,  from  land  belonging  Sussex   v.   Strader,    18   N.   J.   L.   108; 

to  others,  and  would  be  liable  to  an  ac-  Pray   v.  jerney   Citv,   32   N.  J.  L.  391; 

tion  for  so  doing  in  New  York.  Robert  Town  of  Union  v.  fturkes,  38  N.  J.  L. 

I-.  Sadler  (N.Y,),  10  S.  £.4:8.  Ji;  Marvin  Safe  Co.  f.  Ward,  46  N.J. 

On  thissubject:  Hi^insf.  Revnolds,  L..  19;  Condictt  i>.  Jersey  City,  46  N.l. 

31N.Y.  156;  Niagara  Falls  Sus.'Bridge  L.  157;   Little  r.  Dusenberry,  46  N.  J. 

Co.  V.  Bachman,  4   Lans.  (N.  Y.)  413;  L.  636;  Wild  v.  Paterson,  47   N.  I.  L. 

Fisher    t>.  City  of    Rochester,  6  Lans.  406;    s.   c,    1    A.   490.     See   Reock  : . 

(N.  Y.)  2iy.   Williams   f.  Kennev,  14  Mayor  etc.  of  Newark,  33  N.  J.  L.  139; 

Barb.  {N.  Y.)63i;  Denniston  r.  Clark,  Town  of  Lambertville  f.  Clevinger,  jo 

US  Mass.  Ji6;  tity  of  New  Haven  v.  N.J.  L.  53,     Damages    not    sustained 

Sargent,   38   Ct.   50;  Bissell  w.  Collins,  till   the  street  is  opened.     Borough  of 

18  Mich.  277;  Jackson  v.  Hathaway,  15  Easton  v.  Rlnek  (Pa.).  9  A.  63. 

Johns.  (N.  Y.)  4sa;  Pumpelly  f.  Green  7.  When   the  commissioneKp'  report 

Bay  Co.,  13  Wall.  (U.  S.)  181.  awarding  damages  to  a  property  holder, 
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ury  done  to  a  property  owner  by  reason  of  a  street  im- 
ent  (like  that  done  him  by  taking  his  land  for  street  pur- 
nust  be  assessed  according  to  the  loss  sustained  by  hiin  at 
e  it  occurred.*  The  action  for  such  damages  lies  at  law.* 
eed  not  be  paid  till  the  sum  due  the  city  on  assessment  of 
,  has  been  collected,  if  they  arise  under  the  drainage  acts 
York.'  Whether  damage  caused  by  street  grading  is  due 
the  work  has  been  done,  is  subject  to  different  rules  in 
t  States.* 

■f  the  grading  of  a  «lre«t.  hai  filling  give  rise  to  damagcB,  not  when 

^rmed  bjr  the  city  council,  the  the   work   is  ordered   but  when  it  has 

laim  is  complete 'and  personal,  been    done,   in     Wlgcongin   under    the 

V.   City  of  Keokuk,  73   Iowa  charter  of  Milwaukee.    Tyson  is.  Mil- 

,  35  N.  W.  444;   Hempstead  r.  waukee,    50    "Wis.    7S;    Goodrich     v. 

>es  Moines,  63  Iowa  36,  dii-  Milwaukee,  34  Wis.  439.     See  Church 

■d.  17.  Milwaukee,  ]t    Wis,  513;  Stowell  v. 

hile  Ilie  petitioner  was  entitled  Milwaukee,  31  Wis.  513. 

the    dainageti    done    to '  him,  It  was  held  that  in  an  action  to  enjoin 

by  taking  his  property  or  In-  a  tax  collector  from  collecting  asieBS- 

in  any  manner  '  (a  street  hav-  ments  for  a  city  improvement,  the  city 

laid   out  over  liis  premises),  was   not   a   necessary   parly,   since   iU 

ilue  of  the  land  taken  and  the  charter   shielded   it    from   liability   for 

to  the  remaining  estate  were  damages.      Cohn   v.   Parcels,   71   Cat. 

»sed  according  to  the  injury  367;  s.  c,  14  P.  26.     Compart  Gilmore 

he  timeof  the  taking."     Cush-  v.  Fox,  10  Kan.  509. 

oston,  144  Mass.  317;  s.  c,  11  A  property  holder  cannot  oppose  the 

:  Parks    V.    Boston,   15   Pick,  confirmation  of  an  asaessment  for  street 

198;   Dickenson  i'.  Filchburg,  improvement   on  the  ground   that  the 

(Mass.)   S46;    Fairbanks    v.  village  did  not  own  the  soil  that  was  to 

;,  1 10  Mass.  114.  be  graded  and  paved.     Holmes  i'.  Vit- 

y    for    damages    in    grading:  lage  of  Hyde  Park,  121  111.  13S. 

f.  City  of  Fall  River  [Mass.),  A   town   bought   land   for  sewerage. 

553.  purposes,  and  its  title  was  htld  to  be  in 

town  changes  the  street  grade  fee  simple,  not  a  mere  easement.      Page 

assessment    of    damages    to  v.  O'Toole,  144   Mass.  303;  B.  c,  10   N. 

property,  action   at  law  lies  E.  Si;i. 

to  recover  the  damages.  la.  Land  was  taken  to  widen  a  street. 
69.  Noyes  V.  Mason  City,  53  The  benelil  may  be  set  olf  against  the 
damages.  The  fact  that  lands  on  the 
lages  due  to  property  holders  other  side  of  the  street  were  equally 
be  paid  prior  to  the  collection  benelited,  yet  not  taken,  does  not  pre- 
essment  for  Ijcnefits  in  order  to  vent  the  complainant's  benetit  from  be- 
Irainage  improvements  valid  ing  special.  Abbott  ii.  Cottage  City, 
e  New  York  drainage  acts.  143  Mass.  521;  e.  c,  10  N.  E.  325. 
rSwan,  35  Hun  [N.  Y.)63i;.  One  cannot  complain  that  the  de- 
one  claims  share  in  the  Etcription  of  his  lot  to  be  aEsessed  did 
holly  claimed  to  another,  he  not  cover  the  wholeoflt. III. Cent.R.Co. 
Ills  claim  with  the  department  r.  City  of  Decatur  (III.),  18  N.  E.  315. 
•.etc.,of  thecity  of  New  York,  InUreat. — Interest  on  a  reduced  as- 
ide a  party  defendant.  Barnes  sessmenl  can  be  charged  only  from  the 
r,  37  Hun  (N.  Y.;  i3,\.  See  dale  of  (he  order  directing  the  reduc- 
ter  V.  Mall.  37  Hun  (N.  Y.)  tion.  "It  would  seem  to  be  only  equit- 
able to  charge  interest  from  the  time 
when  the  assessment  shall  be  definitely 
ascertained  in  its  amount.  This,  as  a 
>beafair 
I  proper  exposition  of  the  law  in  the 
case  of  The  People  v.  New  York,  5 
"of    grade    by   cutting    and  Cow.  (N.  Y.)  331,  334."    In  the  Matter 
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That  an  ordinance  was  not  passed  by  the  required  two-thirds 
vote  of  t(ie  city  council  was  held  one  good  ground  of  action 
(among  others)  against  the  city  for  damages  in  grading,* 

(5)  Estimation  of  Damages. — When  land  is  to  be  condemned 
for  street  extension  or  opening,  it  is  usual  to  submit  the  matter 
to  a  jury  to  estimate  the  damages.  Disinterested  persons  should 
be  chosen  exclusively  and  they  are  subject  to  the  right  of  chal- 
lenge. The  qualifications  of  the  jurors,  their  powers  and  the  man- 
ner  of  selecting  them  are  prescribed  by  statute.  Whether  any 
property  is  to  be  condemned  for  the  purpose;  that  is,  whether 
the  opening  or  widening  of  the  street  is  necessary  or  desirable  as 
a  public  convenience,  is  the  first  question  for  the  jury  to  settle. 
The  condemnation  proceedings  should  be  preceded  by  notice  and 
followed  by  the  right  of  appeal.* 

Even  after  an  appeal  and  a  verdict  on  it,  a  city  may  abandon 
the  enterprise  of  opening  and  widening  a  street,  pay  the  costs  in- 
curred  and  restore  the  land  taken  to  the  owners,  under  statutor)' 
authorization.^ 

of  Miller.  J4  Hun  (N.  Y.)  637;  In  the     proper  legislative  nction,  ano  not  simp- 
Matter  of  Si.  Joseph's   Asylum,  69  N.     \y  by  improv*menta  of 

An   asseBBment  will   be  set  aside  in  1, 

New  York  because  excessive  interest  is  of  Ai 

included,   however  small   the  amount.  For  rulings 

Matter  of  Willis,  lo  Hun  (N.  Y.)  13.  grading   streets,    and 

^e/<f,  that  one  is  not  "entitled  to  a  various  statutes  and  o.m...-..v^^  ....  ^-^ 

reduction  of  interest  in  excess  of  the  in-  subject,  see  Moore  i'.  Albany,  98  N.  V. 

terest  due  upon  the  sum,  bv  the  amount  196;  Heiser    t.    Mavor    etc.    of  New 

of  which  his  assessment   had   been  re-  York.  104  N.Y.6S;  t>etition  of  Cniger, 

duced."     Mayern-Mayorelcof  N.  v.,  84  N.  Y.  619;   Hatch  i>.  New  York,  8: 

38  Hun  (N.  Y.)  587.  N.    Y.   436;  Healey  i'.   City   of  New 

Under  the  constitution   and  laws  of  Haven.  47   Ct.  305;  Anness  r.  City  uf 

Pennsylvania,   a   property  owner,    la-  Providence,  I3    R.    I.    17;  Aurora   v. 

jured  by  the  change  of  grade  of  a  street  Fox,  78    Ind.    i ;  Cilv    of  Wabash   :■. 

from    the   natural  grade,  may   recover  Alber,  8S  Ind.  42S;  Brighton  i'.  Fiei- 

damage    from  the  borough.      He  may  son,    107    Pa.    St.    180;     Borough   of 

recover  with  the  same  eifeci   as  though  Brighton      t-.      United      Presbyterian 

the  change  had  been  made  from  a  grade  Church,  96  Pa,  St.  331;  Citv  of  Phib- 

previouslv  established   by  the  authori-  delphia    i'.    Wright,   100   ?a.   St.  235; 

ties.    The  borough  of  Norrlslown  was  Harmon   v.   City   of  Omaha,  17  Neb. 

htid  within  this  rule,  though  not  direct-  54S;  s.  c.  ^3  Am.  Rep.  420;  Phillips  v. 

\y  invested  with  the  right  10  take  pri-  touncil  Bluffs,  63   Iowa  576;  Kelly  ;. 

vate  property  for  public  use.    Hendncks  Mayor  etc.   of  Baltimore,  6;  Md.  171; 

Appeal,  103  Pa.  St.  358.  Kehrer  v.  Richmond  City,  81  Va.  745: 

A  street  grade  hai'lng  been   permn-  City  Council  of  Montgomery  v.  Town- 

nentl}' fixed,  but  not  recorded  (the  law  send,  80   Ala.  489;  French   v.  City  of 

requiring  it  to  be),  it  was  kfld  that  an  Milwaukee,  49   Wis.  584;  Stickfonl  :'. 

abutting  land  owner  could  not  maintain  St.    Louis,    75    Mo.    309 ;     Methodist 

an  action  for  damages,  nor  enjoin  for  Church  ik  City  of  Wyandotte,  31  Kan. 

changing.     Moore  v.  Atlantic,  70  Ga.  721;  Hutchinson   r.   City  of  Parkerj- 

611.  burg,  le    W.    Va.   326;  Henderson   :■. 

Under  Iowa  Code,   section  4fio.  pro-  City   of  Minneapolis,   3J    Minn,    319; 

viding  for  a  recovery  of  damages  upon  City  of  Denver  v.  Vemia.  8  Colo,  399- 

the  altering  of  the  'established  grade  of  3.  Kundinger  v.  City  of  Saginaw.  59 

a  street  by  a  city,  it  was  held  that  the  Mich,  35s. 

establishment  must  be  by  ordinance  or  S,  Brotaw  ti.TerreHaute,97lrd.4ii. 
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n  the  right  of  appeal  within  a  given  time  is  not  asserted, 
)y  the  jury,  such  as  a  failure  to  apportion  the  damages  in 
per  and  legal  way,  may  be  considered  as  waived.  Rightly, 
images  should  be  apportioned  between  property  holders 
;rent  classes,  such  as  owners,  lessees  and  mortgagees  in 
ion,  that  each  may  take  his  certificate  for  the  sum  due 

uils  by  Owners. — That  less  than  the  statutory  majority 
a  petition  may  be  made  ground  for  ejecting  a  purchaser 
»ught  at  an  assessment  foreclosure.  The  fact  that  the 
court  had  acted  upon  the  petition  and  ordered  the  im- 
lent  was  disregarded.* 

t  a  city  may  have  saved  from  the  expense  of  an  improve- 
s  estimated,  imposed  and  collected,  may  be  recovered  by 
r  in  proportion  to  the  payment  made  by  him.'  And  for 
;  grades,  and  for  so  constructing  public  works  as  to  render 
leieterious,  a  city  is  liable  to  any  one  injured.*  Not  how- 
tx  consequential  injury  caused  by  lawfully  changing  a 
t  has  been  held  in  Minnesota,* 


ti  V.  City  of  DetiLoit,  48  Mich.  9.  Antloni    I17  Owni 

When    a    petition    of   a    majority'    of 

— Authorization  to  open  streets  owner*  of  front  lota  is  required  tn  order 

In  a  city  charter,  although  it  to  make  on  improvement,  under  statute, 

urors  to  persons  disinterested  it  Is  htld  that  an  owner  whose  land  is 

;ning.     Interested  j'urorn  could  sold  for  failure  to  pay  his   assessment, 

rnged   for  ca\ise.     A  provision  bringing  an  action  of  ejectment  to  re- 

ng  the  jury  to   condemn  the  gain   the  properti-,  may  show   that  the 

different    persons    was   htld  petition  was  not  signed' bv  the  required 

But  the  charter  was  con-  majority,  notwithstanding  the  order  of 

as  '■  fatally  defective"  for  lack  the  county  court  for  the  improi-cmenl, 

requirement    of   the    personal  based  on  the  petition.     Zeigler  v.  Hop- 

r  notice  upon  resident  owners,  kins,  117  I'.  S.  f)8i. 

;r  I'.  Saginaw,  59  Mich.  355-  ).  A  street   having  heen   opened    at 

Aw»ra.— :Where  the  hlgfiway  the  ciipen«e  of  the  oily  and  of  the  bene- 

'nt  has  widened  a  street,  paved  filed    property   owners,   and    the    city 

3rn   down   the   improvements,  having  succeeded  in  reducing  the  ex- 

lages  should  not  be  referred  to  penses  of  the  improvement,  an  owner 

ury"  incapable  of  determining  could  maintain  a  suit   in  equity  to  have 

er  condition  and  value  of  the  the  benefit  of  hi*  proportion  ol'  the  ei- 

eradicated  by  viewin^j  them  in  penses    snved    hv    the     citv's     action. 

Itered      stale.         Rt     Market  Maver  v.  New  Vork.  lot  K.  V.  184. 

Phila.  (Pa.J  40y.  4.'  An  injured  tot  owner  was  icW  en- 

lo  not  follow  a  verdict  In  favor  tilled  to  damages  for  the  altering  of  an 

,  owner  for  damaHf*.  from  tlie  established  grade,  when  a  bridge  was 

of  the  ^rade  of  a  highway,  connlrucled  twenty  feet  above  it  which 

by  a  jury  under  Mass.  St.  1S73.  closed  the  street  to  travel  except  across 

Ginbrd    v.    Dartmouth.   119  the  bridge,  though  the  street  itself  had 

i-  been    previouslv   Open    to    travel  in  a 

DlacratlOB.— A  street  will  not  width    of  thirtV-six   feet.      Wilkin    ir. 

led  at   the   instance  of  a  few  St.  Paul.  33  Minn.  iSl. 

■E,  under  an  order  of  the  court  i.  00iiM4vantDd    Dun^fei.— No   ac- 

•T  sessions,  when,  in  tlie  judg-  lion  lies  against  a  city  ibr  consequen- 

the  court,  the  improvement  is  liai   injury  to   property    adjacent   to  a 

inded  by   the  public   interest,  street  caused   by   a   lawful    change   of 

tnut   Street,    11     Phila.   (Pa.)  grade.     Though' the  property  had  been 
improved  with  reference  to  the  existing 

;tiu 
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Jwners  of  land  assessed  for  improvements,  who  have  neglected 
opportunity  of  doing  the  proposed  work  themselves,  cannot 
fiptain  that  contractors  are  behind  time  in  finishing  it.* 
'rior  to  payment,  the  person  erroneously  assessed  has  his 
ledy.  He  may  enjoin  the  collection,  on  proper  allegations. 
tether  the  vote  was  properly  talcen  on  the  passage  of  the 
inance  ordering  the  assessment,  whether  the  description  of  the 
itemplated  improvement  was  erroneous,  or  the  estimate  of 
cost,  are  questions  that  may  not  be  entertained  on  the  trial 
the  injunction,  but  such  vital  ones  as  involve  the  authority  of 
city  to  lay  the  tax  or  assessment  go  to  the  heart  of  the  issue* 
Vhen  an  injured  party  has  the  right  to  this  or  other  legal 
ledy,  and  exercises  it  in  time,  he  is  awarded  the  further  right 
ippeal  when  he  deems  himself  aggrieved  by  the  judgment,  if 
amount  involved,  etc.,  bring  him  within  the  rule  of  appeals  in 
leral.* 

7)  Recovery  of  Payments  in  Error. — It  was  denied  that  a 
jant,  who  had  payed  an  assessment  for  a  betterment  two  years 
ore,  could  recover  the  sum  thus  paid  on  discovering  and  plead- 
that  the  ordinance  ordering  the  work  had  not  been  submitted 
the  mayor  for  his  approval  so  far  as  the  record  of  the  laying 
of  the  street  or  roadway  disclosed.* 
The  onus  is  on  the  party  who  assails  an  assessment  as  arbitrary' 
1  disproportionate  to  benefits.''  And,  in  the  absence  of  allega- 
is  to  that  eiTect,  he  cannot  have  an  assessment  set  aside  as 
d  on  the  ground  that  it  is  disproportionate  or  that  the  city 
essors  did  not  expressly  claim  that  it  was  proportionate  to  the 
lefits,  in  their  report.* 

\  contractor  seeking  to  enforce  an  assessment  upon  a  town  lot 
suit  against  its  owner,  should  allege  the  extent  and  cost  of  the 
>rovement.  Attached  exhibits  will  not  eke  out  the  complaint 
t  is  deficient  on  demurrer.'  He  should  plead  the  contract 
ler  which  he  did  the  work  and  set  it  forth  if  it  is  in  writing.* 


s  to  the  properly  from  the  «'         ,  _  „ 

conHtquentlal   damages  can  be  re-  Before  enjoining  a  biettemnent  ai 

sred,    under   the    above    rule;  and  men!  for  want  of  notice,  the  abutting 

e  is  nothing  in  the  charter  of  Min-  owner  who  has  not  objected  to  the  im- 

polls  to  change  the  rule.     Hendcr-  provement  while  it  was  in  progress  must 

I',  Minneapolis,  3:  Minn.  310.  pay   for   the   benefit   he   has  receiTed. 

If  the   law  makes   it   the   oiity  of  Barker  i',  Omaha,  16  Neb.  269. 

tting  lot  owners  to  improve  a  street  3.  Balfe  v.  Lammers,  109  Ind.  347- 

'n  ordered  (o  do  so  by  the  city,  and  1.  Counlv  Commissioners  of  Hamp- 

lorizes  the  city  to  contract  for  the  shire,  Petitioners.  143  Mass.  414. 

k  when  such  order  is  not  obeyed,  4.  Taber  ;■.  City  of  New  Bedford,  ij; 

such  order  is  issued,  and,  on  non-  Mass.  i6j. 

ipliance,  the  work  \%  done  on  con-  S.   Wright  v.  Forrestal,  65  Wi».  341; 

t.    the     abutters      cannot     defend  Dickson  r.  Racine,  65  Wis.  306. 

inst  art  action  to  collect  the  cost  of  S.  Rr  Roberts,  61  N.  Y.  61. 

work  of  them,  orf  the  plea  that  the  T.  Mendenhall   v.   Cluglsh,    84   If»i. 

tractor  failed  to  finish  the  work  on  94. 

Iract   time,   unless   they  show  that  8.  Budd  v.  Kraus,  79  Ind.  137. 
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statutory  requirements  as  form  the  basis  of  jurisdiction, 
notice  for  a  designated  time,  must  be  alleged  to  have 
jserved  in  a  suit  to  recover  an  assessment  (or  draining 
land  in  California.^ 

nmary  proceeding  for  the  collection  of  assessments  cannot 
lined  where  all  the  statutory  requirements  are  not  strictly 
d;  and  all  the  particulars  of  an  ordinance  passed  pursuant 
statute  must  be  followed.' 

/oluntary  payment  of  an  assessment,  by  which  is  meant  a 
it  without  duress  of  person  or  distraint  of  goods,  was  held 
York  to  be  not  recoverable."  As  such  assessments  are 
is  and  the  payments  forced  contributions  rather  than  do- 
and  are  thus  nominally  distinguished  from  taxes,  it  seems 
;o  deny  a  citizen  the  right  to  take  back  what  he  paid  under 
ken  sense  of  duty. 

iescence  in  an  assessment  is  waiver  of  notice.^ 
:OTIBSHCE. — Want  of  care  or  foresight  =n   the  manage- 
'  property.' 

lie  V.  Ha^n.  57  Cal.  579.  AnUioritlM  (isr  Impranm'  uU. — An- 

e  I'.  Taylor,  59  Md.  33S.  eell   Is.   Durfee  on    llighwavs.  2nd  ed.; 

larging  an  a&BOinncni  U  fatal  Coolejr  on  Taxation,  iniled.;  Ewell  on 
on  (o  enforce  the  as»e«sment  Fixluren;  Taylor's  Landlord  and  Ten- 
n  pleaded  in  defense  to  the  ac-  ant,  7th  ed.;  Wood's  Landlord  and 
igh  no  appeal  to  the  super-  Tenant*  Wa&hburn's  Real  Property, 
id    been    made.     Donnelly  v.    4lh  ed. 

6oCal,  igl.  Merely  technical  6.  In  an  act  providing  that  letters  of 
defense  will  not  avail  after  administration  shall  not  be  granted  to, 
o  appeal  to  the  supervisors,  inter  alios,  anyone  who  shall  be  ad- 
'arrott.  60  Cal.  551.  judged  incompetent  by  the  surrogate  to 

p»  V.  City  of  New  York  (M.  execute  the  duties  of  such  trust  by 
I.  E.  408.  reaM>n     of    improvidence,     this    word 

e  V.  District  Court  (Minn.),  means  "that  want  of  care  or  fore:;ight 
23s-  in  the  management  of  property  which 

Bsessment  \s  frima  facit  legal,  would  be  likely  to  render  the  estate  and 
"cally  otherwise  in  some  re-  effects  of  the  intestate  unsafe  and  li.ible 
ne  who  has  paid  his  quota  to  be  lost  or  diminished  in  value  by  im- 
knowledge  of  the  defects  is  providence,  in  ca)>e  administration 
0  sue  in  equity  to  recover  that  thereof  should  be  committed  to  such 
of  his  payment  which  was  improvident  person."  "The  fact  that  a 
^xacted.  Slrusburgh  t'.  Mayor  man  is  dishonest  and  seeks  to  obtain 
ew  York,  87  N.  Y.  45J.  the  possession  of  the  property  of  others 

jrden  of  proof,  as  to  matters  bv  thell.  robbery  or  fraud  is  not  evidence 
le  record,  would  be  upon  him.  either  of  his  providence  or  of  hie  im- 
sral  rule,  the  burden  is  always  providence."  The  record  of  a  recovery 
titioner  seeking  to  vacate  an  in  an  action  of  rrin.  con.  against  Iheap- 
nt — the  presumption  is  that  plicant  for  letters  is  inadmissible  as  evi- 
tment  and  record  are  valid  and  dence  of  improvidence,  but  his  eiami- 
^tition  of  Brady.  85  N.  Y.  36S;  nation  upon  an  application  for  the 
Mayor  etc.  ot*^  Jersey  City,  44  benefit  of  the  insolvent  laws  is  admisti- 
36.  blc.  Coope  1'.  Lowene,  1  Barb.  Ch.  (N. 

irden  is  on  the  city,  however.  Y.)  4^,  That  a  man  Is  a  professional 
by  its  council  proceedings  that  gambler  furnishes  a  presumption  of  his 
(men t  which  It  is  attempting  Improvidence.  McMahon  v.  Harrison, 
t   wBi  duly  laid  and  was  ap-     6  N.  Y.  443. 

•I  the  council.  Lufkln  v.  City  In  an  act  authorizing  the  superseding 
iton,  56  Tex.  t,H.  See  Petition  of  an  executor  upon  the  ground  of  im- 
,  S5  N.  Y.  536.  providence,  mismanagement  or  miscon- 
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IMPUTED  NXQUOENCE.— See  ]  Neglioencb;  \  NeglkjencE. 
M. — Inside   of;*   within;'    upon;*    at;*"   of*      For    its  us 

adjunciively,  in  connection  with  other  words,  see  note  7. 

ouct  in  his  trust  is  not  im  provide  nee,  '.u-ithin.'    or    'at    any     time     durin§ 

nor  is  illiteracy,  nor  the  fact  that  he  is  etc.     While  it  may  be   sometimei  en 

of  small  pecuniary  meann.      Improvi'  ployed  in  that  iiense.  we  do  not  think 

dence   "evidently  refem    to    habits    of  was  na   intended   in   the   Imnds  und< 

mind  and  conduct  which  bi^otne  a  part  consideration;  but   if  there   should  I 

of  the  man  and   render  him  generally  any  uncertaintv  an  to  thesenKe  in  whii: 

and   under  all   ordinary  circumstances  it   was  used,  the  doubt   should  be  ri 

unfit   for   the   trust  or  employment  in  solved  in  favor  of  the  obligee."    Allci 

quKstion."     Emerson  v.  Bowers,   16  N.  town     Sch'l  Dist.  v.  Derr.  115  Pa.  S 

Y.  449,  reversing  s.  c,  14  Barb.  N.  V.  439;  s.  c.  6  Cent.  Rep.  8S7;  9  AU,  Rt 

658.        '  55;   17  Pitts.  L.J.  489. 

1.  A   new    trial    should    have    1)een        4.    /■    anv   street,  means   mf''  " 

granted  in  this  case.    The  verdict  of  the  street.    C.  &  W.   I.   R.  Co.  r.  Dunba 

jury  was   unintelligible.     Our   English  100  111.  137.     See  injra:  but   standir 

word  impunity,  which  applies  to  some'  erect  nfo»  the  pillory  is   not   being  ». 

thing  which  may  be  done  without  pen-  in  it.     Rex  v.  Bear^more.  j  Burr.  -^^ 
alty  or  punishment,    comes   from   the         6.  It  is  immaterial  whether  in  or  1 

Latin  word  imfnnis,  which  is  a  deriva-  is  used  in  the  allegation  of  place  in  : 

tivc  from  the  word  fana  with  the  pre-  indictment.    Bishop'i<  l>iv.  and  Form 

fix  in,   and  means  without  punishment  80;  t  Bishop's  C.  P.  378:  Auguitine 

or  penally.     We  have  no  such  word  in  State.  10  Tex.  450,     But  where  a  6la 

our  language  as  "Impunitive"  ;  it  cannot  ute  required   notice  of  the  sales  10 1 

then  he  a  proper  finding  for  the  jurr  to  posted  "in  at   least  four  public  ploct- 

nay,  "We,  the  jury,  find  for  the  plaintiff  in  the  county,  an   affidavit   that  nMii 

one   hundred  dollars   Imptinittve  dam-  had  been  posted  "at."  etc..  was  insui! 

ages."     Dillon  i>.  Rogers,  36  Ten.  152.  cient  to  show  a  compliance  with  the  r 

9.  A   policy   of  fire   insurance    to  a  qulreinent.  Hilges  r.  Q^inney,  51  W: 

railway   company  on   two   cars   "con-  dz. 

tained  in  car  house  No.  1."  and  on  an         t.  The  "waters,  rivers,   bays  in  tl 

engine  "contained  in  engine  house  No.  Slate  of  New- Jersev,"   is  equivalent 

2."  covers   them    only   when   actually  "the  waters,  etc..  ol"  the  Slate  of  St 

inside  Che  houses  specified;  and  the  in-  Jersey."  Kean  i'.  Rice,  12  S.  &  R.  (P^ 

surer  is  not  liable  for  a  loss  occurring  lo  io^. 

the  engine  and  carii  while  outside  mak-         T.  In   an   indictment   under   an   a 

ing  a   regular   trip.     A.  &  E.  R.  Co.  -v.  punishing  embezzlement  bv  certain  c 

Balto.  F.  I.  Co.,  3;  Md.  37;  s.  c,  3  Am,  licers   employed    in    the  Sank  of  tl 

Rep.   I  \i.     But  see  some  cases  ro»trg.  United  Slates,  "being  a  bookkeeper  i 

under   title   FiFtR   Insurance,  vol.  7,  etc.,"  is  an  Insufficient  description.    I 

pp.  1005-1006.      Where  an  act  makes  il  S.  v.  Forrest,  3  Cr.  C.  C.  56. 
penal   to  erect  to  any  building  an  addi-         An  indictment  chatting  that  the  i 

lion    having  in   it   a  chimney  or   lire  fendant  "feloniously  took   and  carrii 

place,    an    addition    warmed    from    a  away  from"  a  dwelling  house,  do«>  n 

chimney   or  fire   place,  built   solely  in  chaise  larceny  r'»  a  dwelling  house. b 

the  old  "part  of  the  building,  but  for  the  being   mere   matter  of   description, 

exclusive   accommodation   of  the  new  does  not   affect   the   sufliciency  of  tl 

pari,  is  not  within  the  inhibition.   D.ig-  indictment,   Moore  r.  Stale.  40  Ab.4 
getl  V.  Slate,  4  Conn.  fo.  In  Mtd  About. — (See  Business).    I 

S.  A  mortgage  payable  In  five  years  a   contract   by   a   street  railway  con 

is  payable  at  anv  time  within  fiie  years,  pany    to    pave     the     streets  wheiit 

llorstman   i-.  tierker,  49   Pa.   81.183;  *'*      tracks      were      laid,      "in      ai 

renira.  In  re  Petition  of  tloffmann,  14  about  the  rails,"  and  keep  the  same 

W.  N.  C.  (Pa.)  cfi-^.     A  bond   payable  repair,  "  "in  and  about'  the  rails  meai 

"in   25  years   alier   date"  is  payable  at  at   least  within  the  two   rails  of  cni 

the  expiration  of  that   period,  and  can-  track,  and  some  space  outside  of  »i 

not  be  paid  before.     "It   is   contended  rail.     Beyond   doubt    It   means  so  1. 

the  word  'In'  is   used   in   the   sense   of  outside  as  the  street  surface  wa^  di 
:t22 


he  act  or  laving  Ihe  track."     over  them  bv  bridle  orthe  like,  are  not 
nee  of  evidence,  a  space  one     in   the  charge   of  flnvonc.      Coole/  i'. 
e  was  Ae/J  to  be  covered  b/     Grand    Trunk   Rv.   Co.  of  Canada,  1 8 
iiion  and  the  raiiwaj'  com-     U.  C,  CL  B.  96. 
for  damages  occurring  by        In  Uw  Olty.^Shares  or  stock  owned 
defect  within  that  distance,     by  a  resident  are  property'  in  the  city 
V.  Second   Ave.   R.  Co.,  75     for    purposes    of  taxation.     Ogden    v. 
St.  Joseph  (Mo.),  3  S.  W.  Rep.  25. 
In  thkClMr. — iSee  Clear. 
In    CommtMlon. — One    provisionally 
appointed    colonel  by    the  war  depart' 
ment.  who  does  not  pass  the  examining 
board  and  U  not  confirmed  bv  the  sen-- 
Ole,  is  neither  "in  comtnission''   nor  "in 
service."  though  under  such  appoint- 
ment he  awaited  the  order  of  discharge 
for   seieral    weeks.     Greer    v.   United 
States,  3  Cl.  CI.  Rep.  iSj. 
In   Connaaiice.— See    Trusts,   Pre- 


ig  torpedoes  in  a  com- 
well,  to  quicken  the  flow, 
I  under  statute  as  labor  "in 
the  sinking,  drilling  orcom- 
n  oil  well.  Gallagher  v. 
Hun(N.Y.)375. 
xment  that  a  bastard  was 
'  about  1833"  is  not  sufficient 
ras  material  that  the  birth 
ye  been  before  August  i+, 
■  use  of  "in  or  about"  signi- 
about"  does  not  mean  "in" 
mean  in  .832  or  1834. 
ihab*.  of  St.  Paul,  7  Q^  B. 

1.— See  Chose  iv  Aith.\. 
lUoB.  —  ( See  Addition  ). 
statute  gives  a  civil   remedy 

not  curry  with  them  any 
ucnce  or  order  of  time;"  they 
ymous  with  'also,'  'moreover,' 
^     Com.  r.  Avery,  14   Bush 


OoncMM  i«  Ey- 
nonvmous  with  member  of  congress. 
Bullcr  f.  Hopper,  1  Wash.  C.  C.  501. 

IMftl  in,  etc.— See  Deal. 

InDtfknlt  or  Una.— See  Dbpault; 

ISSIE. 


irds 


1  additi 


add  anything  t< 


ithoul  these  words 
lid  be  additional  with- 
And  it  is  doubted  whether 
these  superfluous  words  in  a 
quires  less  than  its  proper 
to  be  given  to  another 
the  same  will  wherein  they 
sed.     Lee   i'.   Pain,  4    Hare 

•.—We  think  that  every 
m  in  charge  of  a  gun,  though 
0  arms  upon  hi»  person,  may 
■e  said  to   be   '  ""   ' 

>nK,  though  havii 
;tween  them,  may, 
n  alone  is  carrving 
ms;  that  an  oflicer  command- 
er of  men  who  are  armed, 
ugh  he  carry  no  arms  him- 
>nsidered  to  be  in  anns." 
ivin,  17  U.C,  C.  P.  no. 
—See  Bale. 

see  Case),  in  a  bequest.  Ini- 
ndition  as  explicillr  as  "If," 
id  the  like.  Robert's  A  pp., 
s,c.,98A.  D,3iJ. 


..  7j6. 


Sar- 


Uia  Brit  pl«oe,  In  Uw  i 
etc.,  in  a  will,  mark  only  the  order  in 
which  the  items  occurred  to  the  tes- 
tator, and  not  the  order  of  the  payment 
of  legacies.  Thej'  do  not,  in  the  ab- 
sence of  a  contrary  intent,  create  a  pref' 
erence.  Bees  Ion  i'.  Booth,  4  Madd. 
161;  Wells  V.  Borwick.  17  Ch.  D.  805; 
Blower  I'.  Morret,  2  Vcs.  410;  Perrin 
r.  Perrin,  I  Halst.  (N.J.)  137;  Dun- 
can !■.  Alt,3  P.&  W.  (Po.)  386.   Other- 

of  "to  be  paid  in  the  nrtt  place." 


ay,  although 


Dur 


'.  Alt. 


In  FoUowlnc  Farm. — The   words  "in 

following  fonn  "  are  used  in  the  records, 
civil  and  criminal.andalt  writs  of  error, 
as  representing  the  record  of  the  court 
of  original  jurisdiction.  They  do  not 
imply  u  copy  or  secondary  evidence 
of  the  thing,  but  the  body  of  the  writ- 
ing itHclf,     Gardner  i'.   State,  15   Md. 

InFrktid.  — In  an  act  punishing  the 
removing  of  revenue  stamps  from  to- 
bacco, "in  fraud  of  the  revenue  laws," 
means  "in  violation  of."  etc.  A  quan- 
lilv  of  tobacco.    1;  Ben.  (C.  C.)  407. 

ia  rtOI— iSee  Full;  Payment; 
Reikh't}.— The  words  "in  full  com- 


IntlwH 


pensation "  have  a  clear,  distinct  and 
well  understood  slgntticnlion,  and  can- 
not be  overlooked  or  argued  out  of  the 
statute.  The^  "were  introduced  into 
Ihese  appropriation  aciB  for_  the  very 
purpose  of  reducing,  for  the  respective 
years  for  which  the  appropriations 
were  made,  tiie  compensation  of  those 
officers  for  whom  the  appropriations 
were  less  than  the  salaries  established 
bv  previous  laws."  Fisher  v.  United 
S'tates,  15  Ct.  Ci.  Rep.  313. 


s  that  it  is  annexed  to  the  person, 
ana  not  appendant,  appurtenant,  or 
otherwise  annexed  to  land.  Repalje  & 
L.  Law  Diet.;  2  Bl.  Com.  34. 

In  tlM  Bam*  or.— A  man  invests  in 
his  own  name  when  he  invests  openly 
for  himself,  though  he  only '     "  '""" 


or  an  action  against  a  thing.  In  1 
former  sense,  it  is  an  action  which 
not  based  on  a  mere  claim  against  1 
defendant  personally;  which  doe«  i 
raise  the  question  of  the  existence 
an  obligalio  between  plaintiff  and  ( 
fendant,  and  therefore  of  a  persoi 
duly  of  action  or  forbearance  on  t 
defendant's  part  for  the  plaintifiTs  &3t 
faction.  As  meaning  an  action  agaii 
a  thing,  it  is  an  action  wherein  t 
plaintiff  claimed  some  corporal  Ihi 
as  his  own,  or  made  a  direct  claim 
one  of  those  rights,  other  than  oft/ij 


:alled  t 


4  Law 


it  necessary  to  such 
an  investment.  Carpenter  11.  Carpen- 
ter, 12  R,  I.  548. 

'"In  the  name  of  his  master' (In  an 
embezzlement  act)  is  a  very  curious 
expression,"  and,  "although  inserted 
with  a  desire  to  obviate  difficulties, 
Eeems  to  me  likely  hereat^er  to  raise 
them."  Bbamwhll,  B.,  in  Reg,  v. 
Cullom,  L.  R.,  I  C.  C.  R.  3J. 

In  onto* — (See  Office). — Rowland 
V.  Mayor  etc.  of  New  York.  83   N.  Y. 

In  PaU— (See  Estoppel).— In  the 
country,  this  phrase,  as  applied  to  a  legal 
transaction,  primarily  means  that  it  has 
taken  place  without  legal  proceedings. 
"  Matters  in  pais  "  is  used  sometimes  in 
distinction  from  "matters  of  record," 
sometimes  from  "matters  In  writing." 
Repalje  &  L.  Law  Diet. 

ranee  transacted  between  two  or  more 
private  persons  in  fah  in  the  country; 
that  is  (according  to  the  old  common 
law),  upon  the  \ery  spot  to  be  trans- 
ferred. Itincludes  all  manner  of  aliena- 
tion of  real  estate  by  deed  or  parol, 
except  by  matter  of  record,  bv  special 
custom,  and  by  devise.  2  ^1.  Com. 
'94- 
In  Tanonun  and  In  Bern — (See   Es- 

Adjudi'cata).— These  terms  have  been 
adopted  from  the  terminology  of  the 
Roman  law.  There  an  oclia  in  fer- 
lOaam  was  an  action  against  a  partic- 
ular person  to  enforce  the  plaintifTs 
right  to  an  act  or  forliearance  on  the 
part  of  the  defendant.  An  aclie  in 
-rem   was  either  an  impersonal  action 


try.  The  English  divi 
Di  actions  mio  real  and  personal  a  c 
rived  from  this,  but  is  based  upon 
different  principle  of  classification,  vi 
the  nature  of  the  remedy  sought.  S 
Actions, 

The  terms  are  used  in  something 
their  original  meaning  to  descri 
rights,  proceedings  and  judgmen 
As  applied  to  rights,  they  sienify  t 
distinction  between  those  which  a 
available  against  particular  persons  ai 
those  which  are  available  against  I 
world  at  large.  Repalje  &  L.  Li 
Diet.  And  judicial  proceedings  i 
said  to  operate  in  rem  at  imftrsona 
Chancery  acts  only  in  fersoneim.  b 
cause  its  decrees  operate  by  compellii 
defendants  to  do  what  they  are  t 
dered  to  do,  and  not  by  producillg  t 
eifect  directly.  Penn  v.  Ld.  Bil 
more,  3  Ldg. Gas. in  Eq. ;  Bisphams  E 
47.  Judgments  i«  ftrsonam  are  a 
judications  of  individual  rights  pr 
nounced  against  particular  perso 
upon  whom  alone  they  are  bindir 
Judgments  I'ji  rem  are  adjudicatio 
pronounced  upon  the  status  of    sor 

E articular  subject  matter  by  a  tribur 
aving  competent  authority  for  l 
purpose.  Notes  to  Duchess  of  Kinj 
ton's  Case,  2  Sm.  Ldg.  Cas.;  Be> 
Evidence,  %  593.  They  decide  and  d 
termine  a  status  or  make  a  final  ai 
conclusive  transfer  of  property.  Sta 
1'.  R.  R.  Co.,  10  Nev.  47.  Amongtht 
are  decrees  in  divorce,  Cheever 
Wilson,  9  Walt.  (U.S.);  Hood  r.  Hoc 
1:0  Mass,  463;  Probate  decrees,  Grigni 
V.  Astor,  2  How.  (U.  S.)  319;  Thorn 
kins  V.  Thompkins,  i  Slory  (C  C 
547;  Decrees  in  admiralty,  Tl 
Marv,9Cr.  (U.  S.)  126;  Magoon 
New'  Eng.  Ins.  Co.,  i  Slory  (C.  C 
157;  The  Slavers,  2  Wall.  (U.  S.)  3S3 
InPvrrauiet— (See  Act).— "In  p^ 


of,"  ii 


for    conspiracy     under    stalvl 


\BILITY-1NADEQUA  TE  CONSIDERA  TION. 

JTT. — See  note  i. 
aUATE  CONSIDERATIOK. 


333- 
idence  of  Fraud,  317. 

itlon. — The  tenn  "inadequate  consideration"  is  used 
re  there  is  some  consideration  for  the  contract,  and  may 
d  to  mean  such  consideration  as,  without  being  illusory, 
:med,  by  those  having  knowledge  of  the  subject-matter 
jntract,  a  fair  value  for  the  benefit  obtained.*  The 
rticie  does  not  profess  to  treat  of  the  question  of  what 
tion  will  support  a  contract,  but  is  confined  solely  to 
;s  where  contracts  have  been  questioned  by  reason  of 
cy  between  the  value  of  the  obligation  undertaken,  or 
it  conferred,  and  the  value  of  the  benefit  obtained. 


language  "'in  substance  OB  follows,"  etc., 

does   not   profcHS  lo  set  out   Ihe   verv 

■See  In  Personam.  words  of  the,  libel,  and  is  bad  on  arrest 

1. — See  Is  CoMMlsslox.  of   judement.     Wright   v.  Clements,  3 

in. — See   Session.     People  B,  Si  Al.  503. 

SO  N.  Y.  j88.  1.  The  Stat.  9  4  10  Vict.,  ch.95,  I,  24, 

Mt«. — A   statute  taxing  the  auttiorlies  the  judge  of  a  county  coutt, 

its  of  railroads  "doing  buni'  Eubjecl   to   the    approval   of  the    lord 

Stale"  includCH  a  road  only  chancellor,  to  remove  the  clerk  of  the 

irt  of  which  is   within   the  court  "in   case   of   inability   or  misbe- 

I  to  that  e^itent  in  the  State,  haviour."     It  was   held   that  pecuniary 

a.  V.  Pennsvlvania.  21  Wall,  embarransment  or  insolvency  does  not 
in  itself  constitute  "inability"  within 
the  meaning  of  the  act.  Q^een  ti.  Owen, 

g  the  recei[>t  of  a  quantity  Ij  Q^  B.  476. 

n  store"  imports  a  bailment  A  charter  party  of  affreightment  pro- 
saic. Goodyear  v.  Ogden,  4  vided  that  in  cane  of  the  ■■inability  of 
)  104.  But  see  Isaac  v.  An-  the  ship  to  execute  or  proceed  on"  the 
'.  C,  C.  P.  40.  service,"  certain  pprsons  should  be  at 
treat, — In  a  municipal  char-  liberty  to  make  such  abatement  out  of 
prohibited  the  granting  of  the  freight  as  they  should  think  reason- 
e  to  lay  tracks  in  any  street  able.  Jt  was  licid  that  an  inability  of 
:ompanies.  except  upon  pe-  the  ship  to  proceed  to  sea  for  want  of 
words  'in  any  street  plainly  men  to  navigate  her.  was  within  the 
ime  thing  as  upon  any  street,  proviso,  even  though  such  want  of  men 
t  word  'across  is  not  found  arose  from  no  fault  or  neglect  of  the 
<e  in  question  in  addition  to  shipowner,  but  from  Tin  act  of  God. 
n,'  and  this  is  because  the  Beakon  v.  Schank,  3  East  333. 
no  reasonable  application  to  A  justice  of  the  peace  was  autlior- 
rrossing  of  a  street.  Obvi-  ized  to  take  jurisdiction  of  an  action 
:Iause  has  reference  only  to  only  In  case  of  the  "absence,  sickness 
e  the  city  may  propose  lo  or  otherlnabllity"  of  a  municipal  judge. 
privilege  to  a  railroad  com-  It  was  keld  l^a\  the  fact  that  such  judge 
along  a  street  for  a  given  declined  to  act  In  the  cause  did  not  give 
C.  &  W.  I.  R.Co.r.Dun-  Ihe  justice  jurisdiction.  Klaisef.  State, 
137.  17  <Vi.,  4*^; 

AC*. — A  statement  of  libel-  1.  -Inadequate  price"  is  "a  term  ap- 

ge  is  not   a  literal  copy,  but  plied  to  indicate  the  want  of  a  sufficient 


■  vniiittot        INADEQUATE  CONSIDERATION.  Cmtn 

n.  Aji  Affeotingr  Validity  of  Ctmtnut^If  the  parties  to  a  conlr; 
have  dealt  at  arms'  length,  and  the  contract  entered  into  is  t 
result  of  a  mutual  agreement  based  upon  the  independent  jui 
ment  of  each,  any  valuable  consideration— no  matter  how  inai 

quale  or  disproportionate  to  the  benefit  obtained  it  may  be- 
sufficient,  in  the  absence  6t  fraud,  to  sustain  the  contract ; '  a 

consideration  for  a  thing  sold,  or  such  court    say:     "  There    is    no    stand 

prite  as  under  ordinary  circuinstancea  wherebj'  courts  can  limit  the  mcas 

would   be    considered    insufficient."     l  of  value  in  sucli  a  casp.  and  an  obli 

Bouv.  Law  Diet..  15th  cd.  tSj.  tion  is   not  wanting,   even  partialh 

1.  Judge  V.  Wilkins,  ig  Ala.  765;  Jn-  consideration    because    its  value   ii^ 

zan  T',  Toulmln,  9  Ala.  66j;  Hardy  v.  than    the    obligation.     A    note   foi 

Heard,   15   Ark.   184;  Sammis  11.  Mat-  thousand     dollars,   given   for  a   hi 

thews,  19  Fla.  Si  I ;  Comstock   v.    Pur-  confessedly   worth    but    one   hund: 

;le,  49  111.  i^S;  McMullen  v.  Gable,  47  cannot    be    successrully    defended. 

11. 67;  Baker  v.  Roberts,  14  Ind.  552*  whole  or  in  part,  on   the  ground  < 

WitherwBXV.  Riddle  (III.),  9  West  Rep.  want  or  failure  of  consideration." 

794;  Wolford   V.   Powers,  8c  Ind.  294;  Kntnal  Ignoranc*  of  Talva. — In 

Brown  I'.  Budd,jInd.443;McComiick  case  of  sales,  when   the  value  of 

V.  Malin,  5   Black)'.  (Ind.)  509;  Talbolt  thing  sold  is  open  to  the  inspection 

:'.  llooser,  li  Bush  (Ky.)  408;  Nash  t.  both  parties, butneilherfcnowsilsint 

Lull,  lOi  Mass.  6oi  NewhatI   v.   Paige,  sic  value,  and  both  suppose  that  (hep 

76   Mass.    (10    Gray)   366;    Haines  i'.  paid  is  adequate,  no  fraud  can  be  | 

llaincs,  6  Md.  43c;  Stewart  r.  State,  2  dicated   upon   such   sale,  even  thoi 

liar.   &   G.    (Md.)    114;    Williams   v.  after   investigation   shows   that  the 

Srisen,  7^  Mo.  6S1:  Morriso   v.  Philli-  trinsic  value  of  the  thing  sold  wa^ 

r,  30  "Aa.  135:  Shields  v.  Hickey,  26  mensely   greater   than   the   price  p 

Mo.  App.  194;  Earl  v.  Peck,  64  N.  Y.  Accordingly  it  w  as   held  that  wher 

<g6;  Worth   v.   Case,   42    N.   Y.  362;  person  agreed  to  sell  a  small  stone 

Parmelee   t',   Cameron,   41   N.  Y.  392;  |i.     neither     the    seller  nor  the  f 

Dunn  V.  Chambers,   4   Garb.   (N.   Y.)  chaser  having  any  idea  of  its  true 

376;  Knobb  V.  Lindsay,   5   Ohio  471;  ture  and  value,  and   such   stone  af 

Graham   v.   Pancoast.'^o   Pa.   SI.  97;  wards  proved  to  be  an  uncut  diann 

Davidson    -v.    Little,   22   Pa.   St.  245;  of   the  value  of  $700,  the  inadequu 

Hind   V    Holdship,  2  Watts  (Pa,)   104;  though  arising  from  mutual  ignora 

Whitefield  v.  McLeod,  2  Bay  (S.  Car.)  of  value,  could  be  no  ground  for  an 

380;  Goree».  Wilson,  i  Bailev  (S.Cnr.)  tion  to  recover  the  value  of  the  Mc 

■597;  Coffee  V.  Ruffin,  i  Colrfw,  (Tenn.)  Wood  v.  Boynton,  64  Wis.  265;  s-  c. 

487;  Merriman   v.   Lacefield,  4   Heisk.  Am.  Dec.  5io. 

(Tenn.)  209;  White   v.  Flora,  2  Tenn.  V«In*    of   Property   Sold.— In   sa 

426;    Moore   u,  Lowery,   27   Tex.  541;  the  value  of  the  property  sold,  a*  c( 

Tebbs   V.   Lee,   76   Va.   744;  Mayo  i'.  pared  with  the  price  paid,  is  no  groi 

Carrington,  ig  Graft.  (Va,)  74;  Bryant  for  rescission  in  the  absence  of  fraud 

T>.  Pember,  45  Vt.487;  Kidder  r.  Cham-  warranty.    Bryant  i>.  Clark.  4s  Vt.  j 

berlln,  4   Vt.  62;    Howard   v.   Edgell,  Wood  t.  Boynton.  64  Wis.  165;   Ki 

17  Vt.  9;  Harrington   v.   Wells,  13  Vt.  kamp   v.   Hidding,     3'    Wis.    ;oj,  ; 

505;  Wood   ('.  Boynton,  64  Wis.  265;  See   also  Wheat   v.  Cross,   ji  Md. 

s.  "c,  54   Am.   Rep.   610;  Xeulkamp  v.  Lambert  v.  Heath,  1 5  Mees.  &  W.  : 

Hidding,    31   Wis.   503;    Lawrence    v.  Court  wm  Mot  Walsh  Conilderttl 

McCalmont,  43  U.  "S.    (2  How.)  426;  — "The  law  does  not   undertake  lo 

Follett  u.  Rose,  3  McLean,   C.  C.  332;  termine   the   adequacy   ofaconside 

Wann  u.Coe.  31  Fed.  Rep.  369;  Water-  tion.     That   is   left  to  the  parties,  >■ 

man  :•.  Waterman,   27  Fed.   Rep.  827;  are  the  sole  judges   of  the  benefits 

Cockell  r.  Tavlor,  i^Beav,  io3;6rifiith  advantages   to   be   derived  from  tl 

r.Spratley,  i  Coie  3^3;  Fox  t-.Mackreth,  contracts.     It  is  sufficient  if  the  con' 

2  Dick.689iB0rellf.Dann,  2  Hare  440;  eration  be  of  some  value,  though  si  i; 

Peacock  1).  Evans,  16  Ves.  512;  Gibson  or  of  a  nature  which  may  enure  to 

V.  Jeyes,  6  Ves.  266.  benefit  of  the  party  making  the  prt 

Mo  Btandard  t)7  WUcti  TKlne   Teitod.  ise.     Haigh   v.   Brooks,   10  Ad.  ^- 

— In  Earl  ■-■.  Peck,  64  N.  Y.  596,  ihe  320,  and  2  P.  &  Dav.  484;  Lawrenti 
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court  of  equity  will  refuse  relief.' 

As  Evidence  of  Fnuid.— Although  not  of  itself  sufficient  to 
ate  a  contract,  any  gross  inadequacy  in  the  consideration 
ways  be  shown  as  tending  to  prove  fraud.*  And  if  the 
uacy  be  coupled  with  other  circumstances,  such  as  weakness 
mind,  3  confidential  or  fiduciary  relation  or  pecuniary  dis- 
;uch  a  command  over  the  mind  of  one  party  by  the  other 
ri  many  cases,  be  inferred  as  will  amount  to  fraud  which 
stify  the  setting  aside  of  the  contract,^  and  it  would  appear 

(17;  Copis  V.  Middkton,  3  Madd.  410; 


Mahon  i'.  Reeves,  li  Ala.  345; 
Juzan  I.  Toulmin,  9  Ala.  60:;  Gainer 
r.  Rubs,  30  Fla.  157;  Barrow  r.  Baite^, 
i;  Kla.  o;  IloH  v.  Pawtucket  Savinus 
I   III.  3./>;  Bayv.Caz 


lont,  1  How.  {U.  S.I  4m;  llub- 
Coolidge,  42  Mass.  (1  Met.)  92. 
such  a  consideration  exUtK,  a 
.  cannot  be  said  to  be  audHi, 
"     Newliall   V.  Paige,  76  Mast 

Ltloiu     for     Stated    Siimi. — In 

V.  Nell,  17  Ind.  29,  it  was  krid  31  111.  iif,:  WilhcrwaK  v.  R^id6\e  (II].), 
;  doctrine  thot  inadequacy'  of  9  W,  Rep,  794;  McCormick  v.  Malin, 
-ation  will  not  vitiate  an  agree-  5  Blackl".  (Ind.)  509;  Ilcrron  v.  Herron, 
Iocs  not  apply  to  a  mere  ex-  71  Iowa  4^8;  Bovd  i'.  EIIIb,  it  Iowa 
of  BUms  ofmoncj'  whose  value  97;  Tnlholt  v.  Hooker,  tl  Bush  (Kv.) 
Ijr  tixed,  but  to  the  exchange  of  40N;  llavlin  v.  Reed  (Kv.),  5  S.  W, 
ng  in  itself  of  indeteniiinate  Rep.  i;54;  Case  v.  Case,  26  Micli.  484; 
r  monev,  or  perhaps  lor  some  Siiiionton  r.  Bacon,  49  Miss.  582; 
h\ng  ot'  indeterminate  value,  Chouteau  ?'.  Niickoll«.  20  Mo.  442;  Cal- 
nglv,  a  consideration  of  one  lowav  f.  Witherspoon,  5  Ired.  (N. 
1  not  support  a  prominc  to  pav  Car.)  K(|.  128;  Barnett  v.  Spratt,  4 
Ired.  (N.  Car.)  Eq.  171;  Whelan  :■. 
;ld  r.-.  Rees.  48  111.  428;  Shep-  Whelan,  3  Cow.  (N.  V.)  537;  Harris 
3evin,9Gill(Md.)33;  Delafietd  k.  Tvnon,  2+ Pa.  St.  347;  Davidson  v. 
rson,  IS  Miss.  (7  bm.  &  M.)  Littfc.  22  Pu.  St.  245;  llamet  v.  Dun- 
■netl  u.  Spratt.  4  Ired.  {N. Car.)  dass,  4  Pa.  St.  17S;  Butler  v.  Haskell, 
;  Greene.  Thompson,  i  Ired.  4Uessauss.(S.Car.)6i;i;  Coffee  :.  Ruf- 
,^__,_  „_u  ,  .  .__...;.,..  i^n.  4Coldw.  (Tcnn.)487;  Birdsong  f. 
Birdsong.  j  Head  (Tenn.)  389;  Brvant 
I'.  Kclton,  I  Tex.  41.^;  Sutherhn  r. 
March,  75  Va.  223;  George  v.  Richard- 
son.  Gilm.  (Va.)  230;  McKinne^  c. 
Pinckard.  2  Leigh  (Va.)  149;  Kidder 
r.  Chamberlin,  41  Vt.  62;  K.:ulkamp 
I-.  Hidding,  31  Wis.  S03;  Jenkins  v. 
Einstein,  3  Bliss,  C.  C.  ij8;  Warner  r^ 
Daniels,  I  Wood.  A:  M.  C.  C.90-,  Cockell 
r.  Tajlor,  15  .'U-av.  101;  Henlhcolc  v. 
I'aignon.  2  "  Bro.  Ch.167;  Garl-idc  r. 
Irhcrwood,  I  Bro.  Ch.  5118;  Wood  :'. 
Abrtv,  1  Madd.  417;  Miirrav  !■.  Pal. 
mei.i  Sch.  &  Lef.  474;  Peacock  t. 
IS  16  Ves.  5121    Morse  v.  Rojal.  12 


;  Wintermute  v.  Snvder,  3 
J  Gr.  Ch.)  489;  Worih  v.  Case, 
'-362;  be/mour  1-.  Delancy.  3 
-J.  Y.)  44s;  Osgood  v.  franklin. 
».  Ch.  (N.  Y.)  1;  Steele  v. 
ngton,  2  Ohio  182;  Scovill  r. 
,  4  Or.  288;  Cumming's  Appeai, 
it.  404;  Harris  v.  Tj-son,  34  Pa, 
Davidson  v.  Lillle.  ij  Pa.  St. 
iller  1-.  Haskell.  4  Uessauss,  (S, 
;    Birdsnng 


ooA.  13  Gratt.  (Va.)  49s;  Slater 
iwell,   73  U.   S.    (ft  Wall,)   2f.S; 

Potter,  s6  U.S.  (11;  How-)  43; 
V.  Brown.  1  Cox  428;'  I  iarri^on  v. 
6  De  G.  M.  &G.  434;  S  ]I,  L. 
i;  Vox  V.  Maekreth,  2  Cox  332; 

689;  Merediths  i'.  SaimJers.  2 
14;  Curson   r.  Belwonhv.  t    H. 

742;  Wood   :■.  Abrc%.3.Vladd. 


Ve^ 


?.>S- 


Inaiieqnaer  4t  Ui*  tlmi  or  »  «•!• 
must  exist  to  worrant  the  refusal  of 
specific  perl'ormance.  The  court  will 
not  consider  any  supervening  inadc* 
quacy.  Hall  t'.  Wilkinson,  Ji  Gratt. 
{\'a.)  75;  Boosen  I-.  Scheffer,  31  Gratt. 
(Va.)4-74. 

S.  Kollv  r.  McGuirc.  15  Ark.  -i;^: 
Sainniisf,'Malhe«s,  lyFla.'Sii;  White 


INADEQUATE  CONSIDERATION.  <rfR«i 

that  any  unfairness  in  a  transaction  obtained  over  one  who  is  of 
a  feeble  mind  by  a  person  in  whom  he  trusted,  will   raise  a  pre. 


*.  White,  89  III.  460;  McCormfck  v.  of  the  difference  between  the  face  /»lue 

Malin,  j  Blackf.  (Ind.)  ^09;   Wiilcox  v.  of  the   security  and   the  sum   received 

Jackson,  CI  Iowa  108;   Butler  v.  Dun-  for  IL     Sammis  v.  Matthews,  19  Fla. 

can,  47  Mich.  94;  b.  c.,  41  Am.  Rep.  711;  811.     See  also  Warm  v.  Coe,  31   Fed. 

Simonton    v.    Bacon,    49    Miss.    jSi;  Rep.  369. 

Mitchell  ii.  Jones,   50  Mo.  438;   Callo-  DMd  br  Putr  Mot  CompateBt  to  Pt»- 

way  V.  WitherEpoon,  5  Ired.  (N.  Car.)  twt  BteiHU.— In  Evans  v.  LewelKn.  i 

Eq.  12S;  Bamett  v.  Spratt,  4  Ired.  {N.  Coi  333,  the   court   set   aside  a  decJ 

Car.)  Eq.   171;  GifTord  v.  Thorn,  9  N.  which  was  improvident ly  granted  for  a 

I,  Eq.  (1    Stock.)  70j;  Whelan  11,  Whe-  grossly    inadequate    consideration    bi- 

Ian,  3    Cow.    (N.    Y.)    ^37;   Scovill    v.  persona  in  low  circumstances  and  un- 

Barnej,  4  0reg.  388;  Brown  r.  Hall,  14  apprised  of  their  right  until  the  time  of 

R.  1. 149;  «.  c,  51  Am.  Rep.  273;  But-  the  transaction  on  the  ground  that  Ihe 

lcrf.HaBke11,4DesEauEE.  (S.Car.)65i;  parties  were  not  competent  to  protect 

Tallv  V.  Smith,   I  Coldw,  (Tenn.)  390;  themflelves.      although    no     misreprc- 

McRinney  w.  Pinclurd,  t  Leigh  (Va.)  sentation    or    actual     fraud    whatever 

149;  Conaway  v.  Sweeney,  19  W.  Va.  appeared  to  have  been  made  use  of. 

643;  Howard  v.  Edgell,  17  Vt.  9;  Cock-  Lout  on  Oondltton  of  Pnrcbu*.— in 

ell  Ti.  Taylor,  15  Beav,  103;  Murray  r.  Cockell   x:  Taylor,  15  Bcav,   103,  115. 

Pnlmei'.  2  Sch.  &   Lef.  474;   Gibson  v.  the  plaintiff  being  desirous  of  raising 

jeyes,  6  Vcs,  2O6.  money  to  enable  him   to  prosecute  his 

Inailaaiuor  U  BTldencB  Of  Fraud. —  claim  to  a  fund  In  court,  had  applied  lo 
In  the  case  of  Meathcote  i'.  Paignon,  2  a  solicitor  for  that  purpose.  An  agree- 
Bro.  Ch.  167,  175,  Lord  Eldox  said:  ment  was  executed  by  which  the  Eolicl' 
"If  the  court  should  take  such  aground  tor  agreed  to  lend  £T,oooand  the  plain- 
as  lo  rest  the  case  upon  the  market  tiff  agreed  lo  purchase  some  land  from 
price,  every  transaction  of  this  kind  him  for  £6,000  (ten  times  its  value), 
would  come  into  a  court  of  equity.  If  The  land  was  conveyed  and  ihe  fund! 
mere  inadequacy  is  Ihe  ground,  It  in  court  mortgaged  i>\  the  plaintilT  for 
would  seem  that  it  is  scarcely  snfficient;  £6,000,  but  the  £1,000  was  not  advanced 
but  there  is  a  difference  between  that  at  the  lime.  The  court,  on  the  ground 
and  evidence  arising  from  inadequacy,  of  the  gross  inadequacy  of  the  price. 
If  there  is  such  inadequacy  as  to  show  coupled  with  the  fact  that  the  plainu'ff 
that  the  person  did  not  understand  the  was  an  uneducated  man  of  humble 
bai^ain  he  made,  or  was  so  oppressed  origin  and  that  the  defendant  had  evi- 
that  lie  was  glad  to  make  it,  knowing  dently  taken  advantage  of  his  nece»i- 
its  inadequacy,  it  will  show  a  command  ties  lo  force  him  into  the  transaction, 
over  him  which  may  amount  to  fraud,  set  aside  the  whole  transaction. 
If  the  transaction  be  such  as  marks  over-  hll«  by  AkMI  Woman  Without  Leftl 
reaching  on  one  side  and  imbecility  on  Aial*t»nce.~An  old  woman  of  eighlv 
the  other,  it  puts  Ihe  parties  in  such  a  eight  was  Induced  to  sell  an  estate  in 
situation  as  to  show  that  it  could  not  possession  for  one-fourth  of  its  value, 
have  taken  place  without  superior  pow-  The  testimony  showed  that  she 
ers  on  the  one  side  over  the  other.''  .  was  in  distress  and  without  legal  assisl- 

T&ktUBAdTvitafe  orPanoiti'iroeaaai'  ance,  and  was  also  under  the  impres' 

Um. — A  bill  which  prays  for  relief  on  sion   that   she  could   not  make  out  a 

the  ground  that  the  defendant,  who  was  good  title,  while   the   purchaser  knew 

agent     of    complainant's     mortgagor,  that  she  could  and   concealed  the  fact 

knew  complainant's  necessities  and  that  from  her.      It  was  held  that  the  ine- 

he  was  greatly  in  need  of  money  at  the  quality  was  so  great  that,  coupled  willi 

lime,  refused  10  pay  the  mortgage  and  the  other  circumstances  of  the  case,  it 

forced  complainant  to  accept  a  smaller  was   sufficienl   to  prove   fraud   on  the 

sum,  and  to  deliver  up  Ihe  mortgage  to  part   of  the   purchaser.      Sommers  r. 

the  defendant,  does  not  state  a  ground  Griffiths,  3;  Beav.  17. 

for  relief.     A  transfer  of  a  security  for  BlTBct   of   Inadoqakcr    In    BslM    W 

lees  than  its  face  value  because  made  re-  Ceitnl  Qna  Tmat  to  Tmitee. — In  Morse 

luclantly  and  when  one  is  greatly  in  need  t.    Rojal,    12     Ves.    3^5,    373,    Lord 

of  money,  is  not  a  ground  upon  which  Erskike  declared  that,  in  Ihe  case  ol 

a  court  of  equity  will   decree   payment  sales   by   reslui  que   traal  lo  truslees, 
328 
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an  that  the  advantage  was  obtained  by  fraud.*  If  the 
lacy  is  so  great  as  to  strike  the  conscience  so  strongly  as 
k  it  at  the  injustice  of  the  transaction,  the  inadequacy  of 
:ourt  cun  dJKOver  that  some  41  N.  Y.  392;  McKinne^  11.  Rnckard, 
;e  has  been  taken,  some  infor-  1  Leigh  (  v  a  )  130.  The  rule,  as  stated 
icquired,  which  the  other  did  by  Sir  Wm.  Grant,  was  doubted  by 
■ss,  (huugh  it  it  not  to  be  pre-  Dessaussire.J.,  in  Butlerf.  MaskelJ,4 
Bcovered,  inadequacy,  without  Detsauiis.  |  S.  Car.)  ch.  65, 6S7,  who  said : 
I  the  length  or  requiring  it  to  "I  will  remark  Ihat  there  i<  a  distinction 
OH  shocks  the  conscience,  will  made  between  the  cases  of  young  heirs 
.  way  to  constitute  fraud."  selling  expectancies,  and  of  other  per- 
iut«  OonaldaTkttOB  for  Salt  of  sons,  wliicli  1  nm  not  disposed  to  sup- 
it  K(Uit«. — In  McKinney  f.  port.  It  is  said  that  the  former  are 
I's  Eir..  I  Leigh  (Va.)  149.  a  watched  with  more  jealousy  and  more 
anof  improvident  and  extrava-  easily  set  aside  than  others  on  prin- 
liU.  sold  a  reversion  in  certain  ciplet  of  public   policy.     This  was  cer- 

a  sheriff  who  held  an  execu-  tainly  true  at  first,  but  the  eminent  men 

nst   him  for  $156.     The  rever-  who  have   sat    in  chancery  have  gradu- 

i  worth   (1,300,   and   the  pur-  ally   applied    the   great    principles    of 

id  at  vaiious  limes  before  levied  equity,  on   which   relief   is   granted  to 

IS  upon  the  seller's  estate  and  every  case  where  the  dexterity  of  intel- 

at  he  was  in  embarrassed  cir-  ligent  men  had  obtained  bargains  at  an 

^s.     It  was  ite/(/ that  the  great  enormous  and   unconscientious  dispro- 

inscionable  inequality  between  portion,  from  the  ignorance,  the  weak - 

;  of  the  property  and  the  con-  ncss  or  the  necessity  of  Others,  whether 

n    was    suf^cient,  when  taken  young  heirs  or  not.     This  just  princi- 

'ctlon   with   the   improvidence  pie,  the  safeguard  of  society  and  the  tu- 

csB  of  the  vendor    and  the    re-  telary  genius  of  Ihecourl.  watchlngover 

p  of  the   parties,   to  justify  a  the  imbecile   and  the  needy.  I  adopt  in 

equity   in   setting    aside    the  all   its   extent."     After  an  examination 

on.  of  many  of  the  cases,  most  of  them  he-    ' 

ftBt  BaU   Iclllng  HU  SxpMt-  ing  sales  of  expectancies  or  reversions, 

n    Peacock   v.  Evans,  lA  Ves.  he  proceeds:    '"1  consider  the  result  of 

Wm.  Grant,  M.  R.,  ifid  that  the  great  body  of  the  cases  to  be.  that 

se  of  an  heir  dealing  with  his  wherever  the  court  perceives  that  a  sale 

cy    during,  his     father's    life,  of  property  has  been  made  at  a  grossly 

t    of  chancery   had    extended  inadequate  price,  such   as   would  shock 

«     of     protection     approach-  a  correct  mind,  this  inadequacy  furnishes 

ly  to    an    incapacity   to  bind  a  strong,  and  in  general   a    conclusive 

e*   by   any   contract;  and  ac-  presumption,  though  there  be  no  direct 

I    decreed    a  reconveyance    of  proof  of  fraud,  that  an  undue    advan- 

ectancy  upon  payment  of  prin-  tage  has  been  taken  of  the  ignorance, 

iterest    and    costs.      He   said:  the  weaknens.  or  the  distress  and  nece>- 

Jie  particular  circumstances  of  sity  of  the  vendor;  and  this  Imposes  on 

hase,  even  upon   the  valuation  the  purchaser  a  necessity  to  remove  this 

ck's  (the   purchaser's)  survey-  violent  presumption  by  theclearest  evi- 

ist  have  it  set  aside,  the  inade-  dence  of  the   fairness  of  his   conduct; 

till    being    considerable;    and.  and   the  relief   is   given   by  the  court 

^adequacy  of  consideration  be-  either   by  refusing  to  enforce   the  con - 

rsons  who  stand  upon   a   pre-  tract,  or  by  setting  it  aside  altogether, 

ual  footing  is  in  this  court  of  according  to  the  circumstances  of  the 

nt,  unless  from  its  grossness  it  case.    The  relief  is  extended  not  only 

If  evidence  of  fraud,  vet  under  to  young  heirssellingtheirexpeclancies, 

imsUnces  in  which  Evans  (the  but  to  all  who  are  weak,  or  necessitous, 

Dd,  anything  that   can  be  sub-  or  not  perfectly  conusant  of  their  rights, 

'considered  as  inadequacy  is  whether  selllngexpectancics  or  absolute 

for  setting  aside  the  contract."  estates;  more  especially  where  the  pur- 

Gwynne  f.   Heaton,  i  Bro.  C.  chaser  is  very  intelligent  and  acute,  and 

Cotes   V.  Trecothick,  9  Ves.  avails  himself  of  his  superiority  in  an 

Gawland  v.  De  Farld.  17  Ve«.  unreasonable  manner."     Sec  also  Crib- 

)Od    r.  Franklin.  3  Johns.    Ch.  bins   ;■.  Markwood.  i^  Gratl.  (Va.)  41);. 

I,  25;    Parmelee  v.  Cameron,        1.  Inf*r*iiM    Arlslnt    from     nnfKlv 
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itself  will  be  sufficient  to  establish  the  fraudulent  character  of  tlic- 
transaction.'      In  the  case  of  sales  by  auction,  the  court  will, 

■tw. — If  one  of  feeble  understanding  Evanii  i>.  Llewellyn,  i  Cox  333;  Falcke 

enlertinto  a  contract  with  a  person  in  r,  Grav.  4  Drew.  651;  Borell  r.  Dann, -■ 

whom  he  has  such  conlidenee  that  he  Hare  440;  Siilwell  v,  WMkins.  lac.  ;bci: 

trusts     to    that    person    to    do     right  James  v.  Morean,  i  Lev,  111;  Wood  r. 

towards  him  and  guard  his  interests,  if  Abrey,    3     Madd.    417;    Lowiher    ;. 

there   be  any  unfairness  in   the   trans-  Lowther,  13  Ves.  95;  Underhi!!  f.  Hor, 

aciion.   the    inference    is    that   it   was  wood,  10  Ves.  J09;  Coles  f.Trccothirli. 

obtained    by   fraud,   circumvention    or  9  V'es.  134. 

undue  influence.     Bunch   r.   Shannon,  UnconscloiiAlll*  Pile*  for  OoTsmmtDt 

46   Mish.  5^6;  Simonton   v.   Bacon,  49  SnppliM. — In   Hume  r.  United  Stato. 

Miss,    583.      In    Simonton    v.   Bacon,  21    Ct.  of  CI.  328,  an   agreement  na^ 

sMfra,  a  bill  wait  brought  to  set  aside  a  made  on  behalf  of  the  govemmcnt  tn 

conveyance    of    certain    lands.      The  pay  60  cents  per  pound,  or  fizoo  per 

complainant's  testimony  showed  thai  he  Ion,    for    "  shucks,      which    were   noi 

was  weak  minded  almost  to  insanity,  worth    more    than    (35    at    the  nin>t. 

that  the  grantee  was  his  neighbor,  and  There  was  no  finding  that  there  mi' 

a   man   of  tact  and   intelligence,  who  any   fraud,  but   it   was   keld    thai   Ihe 

knew  complainant's  condition;  and  that  bargain  was  so  grobely  unconscionable 

the   consideration   lor   the  conveyance  that  it  could  not  be  enforced. 

wa«of  the  intrinsic  value  of  $360,  n-hllst  ■*!•  of  Itoek. — In    Macoupin  Co.  :'. 

the  lands  conveyed  were  worth  (9,600.  People,    58   III.    191.  proceedings  wen; 

It  was  ktid  that  the  fraud   was  fully  instituted      to      obtain      a      writ     of 

niade  oul.  mandamus     to    compel     the    issiiancc 

1.  Judge    V.    Wilkins,   19    Ala.   -^jy,  of   the    bonds    of    a    county,  in  pav- 

Juzan  V.  Toulmin,  9  Ala.  66];  Madison  ment  of  a  subscription  to  the  stock  ol'a 

Co.  !■.   People,   58   III.  456;  Macoupin  railroad  company.     By  Ihe  tenniollhe 

Co.  r.  People,  .^S  111.  igi;  Comstock  v.  subscription  the  countv  agreed  to  lAe 

'   Ptirple,  49  111.  '15S;  llerron  v.  Herron,  two  hundred  shares  of'fioo  each  in  the 

71  Iowa  42S;  Tootle  v.  Tavlor,  64  Iowa  stock  of  the  company,  in  payment  of 

629;  Barnett  v.  Sprnti,  4   Ired.  (N.  C.)  which   it   agreed   to   issue  and  deliicr 

Eq.  i7ii  Eastman  v.  Plumer,  46  N.  II.  bonds  for(jo,ooo.     It  was  also  agreed 

464;  Wetwr  t'.  VVeilling,  4  N.  J.  Eq.  (j  that  "when  said  bonds  shall  be  so  if- 

C.  E.  Gr)  441 ;  Winlermute  v.  Snyder,  livered  to  said  company,  and  the  ?itK.V 

3  N.  J.  Eq.  (J  Gr.)  489;  Dunn  t'.  Cham-  thereon  shall  be  so  delivered  to  >aiJ 
iiers,  4  Barb,  (N.  Y,)  376;  Osgood  1:  county,  the  said  stock  shall  thereii|Niii 
Franklin,  2  Johns.  Ch.  {N.  Y.)  1;  be  sold,  assigned  and  transferred  10 -aid 
Mitchell  V.  Jones,  ^o  Mo.  438;  Morriso  railroad  company  at  the  rate  of  onr 
I'.  Phillibcr.  30  S>Io,  14s;  Knobb  v.  dollar  for  each  one  hundred  Ehare>>  ol 
Lindsay,  ■;  Ohio  471;  Butter  r.  Haskell,  stock."     It  was  ie/i/  that  the  agreement 

4  Dessauss.  (S,  C.)  Eq-  61;  i;  Hardeman  to  sell  and  transfer  stock  to  the  ainoiint 
V.  Burge,  10  Verg.  (Tenn.)  102;  Dead-  of  $20,000  for  $2  was  a  fraud  fier  ,.i, 
erJck  V.  Watkins,  S  Humph.  (Tenn.)  and  was  a  mere  evasion  which  thecnirl 
520;  Coffee  r.  Ruffin,  4  Coldw,  (Tenn.)  would  not  recognize  or  enforce  as  vuiid 
4S7;  Merrlman  v.  Lacelietd,  4  Heisk.  or  obligatory.  A  contract  in  similar 
(Tenn.)  209;  Burch  v.  Smith,  15  Tex.  terms  providing  for  the  sale  of  150,00a 

;    Mavo    v.   Carrington,    19    Gratt.  of  stock  for|i  was  i<ld  to  be  fraudu- 

1,)  74;"  Veazier.  Williams.  49  U.S. (8  lent /erne  on  account  of  thegrossin- 

How.)  134;  Jenkins  r.  Einstein, 3Bt!,s,C.  adequacy  of  the  price,  in  Madison  Co. 

C.i28:Sugreti'.Byers,  Hempsi.  C.  C.  i.  People,  58  111.  456. 

7i.q;Folletti'.Ro8e,3McLeanC,C.332;  Otou    ikadBqnUT.— In   Sllllwell   :. 

Godfrey  f.  Beardsley,  l  McLean  C.  C.  Wilkins,  Jac.  i8o.  282,  a  bill  was  tiW 

412;  Warner  v.  Daniels,  i  Wood.  &  M.  to  set  aside  a  conveyance  to  thedefend- 

C.  C.  w>;  Hume  v.  United   Stales,  ^1  ant's  testator  of  estates  worth  £lSa  a 

Ct.  of  CI.  318;  Summers  i.  Griffith.  3^  year.     The  price    paid  was    £250,  and 

Beav,  27;  Cockell  i'.  Taylor,  15  Beav.  an  annuity  of  £53  los.   per  annum  li'i 

103;    Rice    I*.  Gordon,  11    Beav.   2fiy,  the  grantor's  life — or.  capitaliicd,  about 

Ilealhcote  t.  Palgnon,  3  Bro.  Ch.  167;  i:fioo.     Lord  Eldon  declared  the  in 

Gartside  v.  Isherwood,  1   Bro,  Ch,  55S;  adequacy  to   be  greater  than   he  t^f 

Gwynne    r.    Heaton,    1    Bro,    Ch.    1 ;  remembered,  and  in  view  of  the  accom- 


119;    Mavc 

(Va,)  74:"  V 
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;ver,  require  even  stronger  proof  of  the  fraud  than  in  thi 
of  the  private  transactions  of  individuals.' 
,  In  Fraadnlent  ConTeyuiCM. — If  a  conveyance  by  an  insolvent 
ipeached  on  the  ground  of  an  intention  to  defraud  his  credi 
inadequacy  of  consideration  is  deemed  to  be  a  badge  oi 
I,  and  may  always  be  established  for  the  purpose  of  proving 
raudulent  intent.*  If  the  inadequacy  of  price  is  so  great 
excite  surprise,  it  would  seem  that  it  will  operate  as  notice 

ig  circumstances   set    aside     the  Iiudwinmer   nM    InlBcltat  ta  Ftot< 

yance.  FTknil. — A  price  of  (i,i;oo  for  an  inter 

Itqnmt*  Prict  fl>r  B«al  EaUt«. — In  et>t  in  a  decedenl'K  esUte  worth   (Ci.ooc 

so  V.  Philliber,  30  Mo,    14s,  the  or  (7,000  is  nol  1:0  grosiily  inadequate  a: 

of  real   estate   of  the   value   of  ol'iiKi-lf  to  eslablitih  fraud.     ^Icrron  v 

,  but  who  had  no  knowledge  of  its  Herron.  71  Iowa  418. 

and    was   illiterate,   being    nhle  Annuity  on  LUi  of  Ac*d  Pvion. — Ir 

r  to  read  nor  write,  wan  indircedb)'  Knobb  i'.  LindsBv,  5  Ohio  471.  an  l'S 

□n  in  whom  she  liad  ureal  conn-  tate   worth   (1,000  or  12.500,  and  pro- 

and  who  acted  in  adouble  capaci-  ducing  (So  per  annum,  altliough  in  bad 

agent  for  both  parties,  to  dibpose  repair,  wan  sold  for  an   annuity  of  %\oi 

real  estate  for  (71;-     Hrld.thaX  for   the  life  of  the  owner,  an  intemper' 

adequacy  was  so  gross  and  u neon-  ate  man.  who  had  passed  the  age  ofi-ix- 

ble  as  to  stamp  the  transaction  for  ty.  Il  was  held  that  although  the  court 

and  that  the   facts   warranted   a  could   not   but   believe   that  the  olatc 

setting  aside  the  convevance.  had  been  acquired  for  much   less   Ihar 

• — At  Putltlon  Bala.— In  a  suit  its  worth,   that  degree   of  Inadequacy 

■tilionasaleoflands  worth(i,6oo  did  not   exist   which  was  in  itself  sutli' 

srdcred.     Some    of    the    parties  eient  to  establish  fraud. 

infants,    but    a     parly     to    the  1.     Ayres    z'.     Baumgarten,    i;    III. 

rho   was   sui  juris   engaged    an  444;  Tootle   i'.  Taylor,   64  Iowa   ()'9; 

to  attend   ihe  sale  lo  prevent  a  Livingston  i'.  Bvrn'e,  11  Johns.  (N.  V.) 

ce  of  the  properly.      By  accident  556;  Tripp  t:  Cook.  76  Wend.  (X.  V.) 

ent  was  unable  to  be  present,  and  143;     Borell    j:    Dann,    1    Hare   444; 

id  was  sacriliced  for  (i;o.     It  was  While   i:  Damon,  7  Ves.  30.     See  al>o 


.t  although  there  might  not  have  Burrows  v.  Lock.  10  Ves.  474. 
■  fraud  on  the  part  of  the  ramfarr  Boyd  v.  Ellis,  11  Iowa 
adequacy  of  price  was     Mitchell  i'.  Jones.  50  Mo.  438. 


V.   Ellis, 

.       .         .  ,       "■  50  Mo   .^ 

.hock   the   conscience,  Ezaanllon  BalM. — In  Russell  c.  .Slin- 

:>  infants   were  concerned,  il  was  son.  3  H»yw,(Tenn.)  1, the  court  refused 

itr  of  the  court  to  set  ai.ide  the  lo  set  aside   an   execution   sale   on  Ihe 

Slilchell  V.  Jones.  50  Mo.  438.  ground  simpiv  of  the  inadequacy  of  Ihe 

ImsAoy  of  FiiMUADCUonBU*.  price,  saying.  -Inadequacy   is  the  i,'en- 

Bovd    r'.    Ellis,   II    Iowa  97,  one  eral  consequence  of  execution  sales." 

:d  and  tiny-nine  acres  were  sold  3.    Seamens   v.    While.  8    Ala.  fiifi; 

lion   under   foreclosure  proceed-  Trieber  f.  Andrews.  31  Ark.  163;  Rar. 

The  property  was  worth  several  row   v.    Ballev.    t,   Fla.   9;    Monell    ;-. 

nd  dollars,  and  was  bid  In  bv  the  Scherrick,  54  '\\V  t<x)\  Bay  v.  Cook.  31 

jgee  for  1175.     It  was   kelJ  that  111.  336;  Trimble  v.  Ratcliff.  9  B.  Mon. 

■OSS   inadequacy  of  the  price  was  {Ky.)5ii;  Worrell   r.  Vickers,  30  La. 

If  a  strong   baiTge  of  fraud,   and  An.  301;  Robinson  v.  Robards,  1%  Mo. 

1     not     conclusive,     vet,    when  4*9;  Kuykendall  i.  McDonald.  [  I;   Mo. 

d  with  the  other  circumstances  of  416;  Arnold  r.  Bell.  1  llayw.  (N.Car.) 

le.  was  sufRcient  10  warrant  a  de-  yfi\  I»eschigk  v.  Bridge,  42  N.  V.4Jt; 

tting  aside  the  sale.  Van   Wyck   v.   Baker,  if.  Hun  (N.  V.) 

Talm  of  buid.— Half  the   esti-  \m;   I^  t'.  Hunter.    1    Paige   (N.  y .) 

value  of  land  is  not  such  a  gross  Cli.  519;  Scoggin  v.   Schloath,   15   Or. 

uacy   as   shocks   Ihe  conscience,  jSo;  Kaine  i-,  Weighlcv.  jj  Pa.  St,  179; 

>rms  ground   of  itself  for  selling  Hartiield  !■.  Simmons,  12  llcisk.{Tcnn.) 

I  sale.    Conaway  !■.  ^weenev,  14  J53;  Alley  r.  Conneil,  3  Head  (Tenn.) 

1.643. 6(o:  Bratiford   t>.  McCon-  crfi:    Bryant   v.   Kclton.    1     Tex.    45; 

S  W.  Va.  731.  Jenkins  V.   Einstein,  3  Biss.  C-  C.  isS; 
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to  the  purchaser  of  the  fraudulent  character  of  the  transfer.'  When 
a  grantee  purchases  without  actual  notice  of  the  intentT  of  the 
grantor  to  defraud  his  creditors,  but  for  a  consideration  which  is 
so  inadequate  that  it  would  be  inequitable  to  allow  the  deed  to 
stand  as  a  conveyance,  a  court  of  equity  may  set  it  aside  so  far 
as  it  purports  to  be  an  absolute  conveyance,  but  permit  it  to 
stand  as  a  security  only  for  the  moneys  actually  advanced.* 

Norris  If.  McCaniia,  ig  Fed.  Rep.  757;  deed,  Ihev  led   him   to   the  conclusion 

Penhall   v.    Elwin,    I    Sm.   &   G.  2^8;  that  the  intention  of  the  parties  was  to 

Bump  on  Fraudulent  Conveyances  86.  make  a  perfectlv  honest  ramily  arrange- 

Frandnlaitt  Convaruic*. — In  Scoggin  ment.  under  wFiich  the  daughten  were 

If.  Schloath,  15   Or.   380,   It   was    held  to  undertake  the  burden  of  pacing  tlieir 

that  a   conveyance   oi"  land  worth  two  mother's  debt»,  and.  in  coniiideralion  of 

thousand  dollars  in  consideration  of  a  that,   were    to   talie   immediately   that 

payment  of  one  hundred  dollars  was,  as  Tarm  which  in  all  probabiiitv  they  would 

against  creditors,  constnictivelj  fraud-  otherwise   have   received  bv  will  upon 

ulent.  their  mother's  death.     He  then  pointed 

n«tunptlan   oT   Rand. — A   sale,   or  out  the  favor  shown  bv  the  courts  as  to 

datiOM  in  faitmeal,  bv  the  debtor  to  a  the  question  of  consideration  in  fsnillv 

creditor  of  property  of  value  largely  in  settlements.      "It   appears   plain    thai 

excess  of  the  debt  due  from  the   one  lo  though  valuable  and  good  consideration 

the    Other   is   frima    facie    fraudulent,  was  given  by  the   daughters,  thai   con* 

~"'~   n  made  under  an  impending  seizure  sideration   cannot  have   been    the  full 


of  the   same  pr'operty  by  another  cred-  value  of  the  estate.    But  it  also  appears 

itor.     Worrell  v.    v  ickers,  30  La.  An.  to  me  to  be  plain  that  when  a  bona  fidr 

pt.  I.  202,  and  honest  instrument  is   executed  for 

FamUr BetUanMnt. — Unless therights  which  valuable  consideration  is  given, 

of  existing  creditors  are  thereby  direct-  and  the  instrument  is  one  between  rela- 

ly  affected,  inadequacy  of  consideration  tives,  the  court  cannot  say  that  the  dif- 

will  not  t>e  regarded  as  a  badge  of  fraud  ference   between  the  real  value  of  the 

in  the  case  of  family  settlements  hon-  estate  and  the  consideration  given  is  a 

estly  made.     /»  re  (ohnson,  L.  R.,  20  badge  offraud;  and  if  it  is  not  a  badge 

Ch.  Div.  389;  51   L.J.,  N.  S..  Ch,  503.  of  fraud,  or  evidence  of  an  intention  to 

In  that  case  J.,  In  consideration  of  love  defeat  creditors,  it  has  no  relation  to  the 

and  affection  and  of  a  covenant  by  her  case." 

two  daughters,  granted  a  farm  and  1.  Beadles  t:  Miller,  g  Bush  (Kv.) 
premises  in  trust  for  them  in  equal  405;  Eck  v.  Hatcher,  58  Nfo.  135;  Smith 
shares.  They  covenanted  to  pay  all  v.  Schmiti,  10  Neb.  600;  Peabodv  :'. 
just  debts  incurred  by  her  up  to  the  date  Fenton,  3  Barb.  (N.  Y.)  Ch.  457;  llop- 
of  the  deed  of  grantin  connection  with  pin  v.  Doty,  25  Wis.  573;  DeWitt  v. 
the  working  and  management  of  the  Perkins,  J2  Wis.  473.  But  see  Johnson 
farm.  This  deed  was  a  conveyance  of  v.  Newman,  43  "Tex.  628,  in  which  it 
all  J's  property.  An  action  was  brought  was  ktld  that  although  to  support  a 
by  a  creditor  to  set  aside  this  deed  un-  plea  of  60110  ^rfe  purchaser  it  is  neces- 
der  13  Eliz.,  ch.  5.  His  debt  was  not  sary  to  prove  the  payment  of  a  valuable 
Incurred  by  J,  but  by  her  predecessor  consideration,  it  is  not  necessary  that 
on  the  farrn,  v«ith  whom  she  had  en-  such  payment  should  be  adequate, 
tered  Into  a  like  covenant;  but  she  had  9.  Blgelow  v.  Avrault,  46  Barb.  (N. 
given  a  promtssorv  note  for  the  amount  Y,)  143;  Van  Wyck  v.  Baker.  16  Hun 
of  the  debt.  One  daughter  was  an  in-  (N.  Y.)  168;  Bovd  v.  DunUp,  1  Johns, 
fani  at  the  date  of  the  deed;  the  other  Ch.  (N.  Y.)  47S';  McArthur  v.  Hoys- 
daughter  had  carried  on  the  farm  since  radt.  11  Paige  (N.  Y.)  495;  Clements 
that  date.  Fry,  J.,  in  the  course  of  his  v.  Moore,  73  U.  S.  (6  Wall.)  312; 
■judgment,  pointed  out  that  the  consid-  Grove  f.  Watt,  a  Sch.  &  Lef.  493; 
eration  was  in  part  meritorious  and  in  Bump,  Fraud.  Conv.  564;  May,  Vol.  & 
part  valuable.  He  then  reviewed  the  Fraud.  Alienations.  135. 
circumstances  of  the  family  at  the  time  Bolt  In  Oonrt  of  Sqnltr. — In  Bovd  v. 
of  the  execution  of  the  deed,  and  hrld  Dunlap,  i  Johns.  Ch.  (N.  Y.)  478.  a  son 
that,  independently  of  the  result  of  the  claimed   property   levied   upon    by  his 

n:t2 
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In  Baits  for  Spedfio  Perfbrnunoe. — Although  in  the  older  cases 
ms  to  have  been  held  that  a  court  of  equity  would  refuse  to 
e  specific  performance,  except  when  there  were  mutual  agree- 
>,  fair,  just  and  reasonable,  and  founded  on  good  or  valuable 
idequate  considerations,'  it  is  now  generally  held  that  mere 
quacy  in  the  consideration  is  not  sufficient  ground  for  re- 
\  to  enforce  performance.*  But  if  the  inadequacy  be  so  gross 
shock  the  conscience  of  a  reasonable  man,  and  the  proof  of 

s  creditors  bjr  virtue  of  a  bill  of  with theseverest8cnitinj',tookBatall the 

nd   deed   bj'   bin   father   to  him.  facts,  and,  eiving  to  each  one  its  due 

Ch.,  in  deciding  Ihe  case,  said:  weight,  deals  with  the  subject  before  it 

3nly  question  with   me  has  been  according  to  its  own  ideas  of  right  and 

;r  the  plaintiffs  ought  to  be  left  to  justice.     In  some  instances  it  visits  the 

^al  retnedj'.  or  whether  the  case  buyer    with     Ihe    same    coHsequences 

sufficient  ground  for   a   limited  which  would  have  followed  in  an  action 

rence  by  allowing  the  deed  of  the  at  law.     In   others  it  allows  a  security 

tate  to  stand  as  a  security  only  to  stand  for  the  amount  advanced  upon 

ch  consideration    as    has    been  it.     In  others  it  compels  the  buyet  to 

by  the  younger  Dunlap.     There  account  only  for  the  difference  between 

E  to  be  a  very  considerable  In-  the  under  price  which  he  paid  and  the 

>cy  of  price,  even  admitting  the  value  of  tlie  property.     In   others,  a)- 

;ratlon  expressed   in    the  deed;  though  he  may  have  paid  the  full  value 

allow  the  deed  to  stand  as  sc-  and  the  property  may  have  passed  be- 
anly  for  the  true  sum  due  would  yond  the  reach  of  the  process  of  the 
ng  justice  to  the  parties  and  court,  it  regards  him  as  a  trustee,  and 
ig  a  relief  which  cannot  be  af-  charges  him  accordingly.  Where  he 
at  law.  A  court  of  law  can  hold  has  honestly  applied  the  price  to  the 
die  course.  The  entire  claim  of  liabilities  of  the  seller,  it  may  hold  him 
irty  must  rest  and  be  determined  excused  from  further  responsibility, 
on  the  single  point  of  the  validi-  The  cardinal  principle  in  all  such  casen 
lie  deed,  but  It  is  an  ordinarv  Is.  that  the  property  of  the  debtor  shall 
I  thU  court,  that  a  deed,  though  not  be  diverted  from  the  payment  of  his 
lolutely  void,  jet,  If  obtained  un-  debts  lo  the  injurv  of  his  creditors,  by 
equitable  circumstances,  should  means  of  the  frauil." 
jnly  as  a  security  for  the  sum  1.  Andrews  v.  Andrews,  aS  Ala.  432; 
due."  Lear  -u.  Chouteau,  J3  III.  39;  Webb  v. 
rtlncDamar'aFTopartrltiimPar-  Alton  etc.  Ins.  Co.,  10  111.  1J3;  Clem- 
In  Clements  F.  Moore,  ent   v.    Reid,  17  Miss.   (9   Sm.   &  M.) 


S.  (6  Wall.)  199,  a  suit  was  535;  Powers  v.  Hale,  jj  N.  H.  145; 
t  to  set  aside  as  fraudu-  Seymour  v.  Delancy,  6  Johns.  Ch. 
i>ale   ol    a   stock    of   merchan-     (N.    Y,)    iii\     Gasque    v.    Small,     " 


J.,    who      delivered  Strobh.  (S.  Car.)  Eq,  71;  Clitherall  v. 

Dion  of  the  court,  said:  "  A  sale  Ogilvie,  1  Dessauss  <S.  Car.)   157;  Ca- 

:voJd  for  bad  faith,  though  the  been   v.   Gordon,  1    Hill  (S.  Car.)  Ch. 

pays  the  full  value  of  the  prop-  51;   Dav  v.  Newman,  i  Cox  77;  Savile 

>UBht.     This  U  Ihe  consequence  v.    Savile,    I    P.   Wms.   745;    Tilly  v. 

his  purpose  is  to  aid  the  seller  Peers,  cited  to  Vcs-  301. 

•ctrating  a  fraud  upon  his  credi-  I.     Lee    x-.   Kirby,   104   Mass.    420; 

id  where  he  buysreclilesslv, with  Powers  f.  Mavo,    97    Mass.    iSo;  Park 

knowledge.     Where  the  fact  of  v.  Johnson,   8*5   MaM.   (4   Allen)  159; 

>  established  in  a  suit  at  law,  the  Leach   v.  Fobes,  11  Gray  (Mass.)  506; 

loses  the  property  without  refer-  Shepherd    tr.    Bevin,   9   GilL  (Md.)  32; 

o  the  amount  or  application  ol  Young   v.    Frost,    5   Gill    (Md.)    28S; 

e  has  paid,  and  he  can  have  no  Burtch  v.  Hogge.  Harr.  Ch.  (Mich.)  31 ; 

ilher  at  lawor  in  equity.     When  HarriEion  v.  Town,  17    Mo.  237;  Bean 

-oceeding    U    in    chancery,    the  v.  Valle,  1  Mo.  1:6;  White  v.  Thomp- 

:tion  exercised   is  more   neiib'  "        "    "■"       '"   "     ""    '"   ■"--'       - 
lerant.  The   court  of  equity  a 


Mtabr  INADEQUA  TE  CONSIDERA  TION. 

it  so  clear  as  to  lead  to  a  reasonable  conclusion  of  fraud  or  mis- 
take, the  court  will  refuse  to  decree  specific  performance;'  or  if 
the  inadequacy  be  of  such  a  nature,  when  connected  with  other 

497;  Rodman   r.   Zillev,  1  N.  J,  (Sax.)  heir  at  law  and  llie  devisee  of  a  testa- 

Eq.  310;  Viele  v.  Troy  Si   B.  R.  R.,  21  tor    concerning    liU    tanity    and    free 

Barb.   (N.    Y.)   iSt;    Se_vniour  v,  De-  agency  at  the  lime  of  making   his  last 

lancv.  3  Cow.  (N.  Y.J  441;   Westervelt  will.     Such   contracts  are   not  against 

7.  MalchBon,  I    Iloff.    (N*.  Y.)  Ch.  37;  .  public    policy.     On    the    contrary.  a> 

Gallowaj'  V.  Barr.  ii  Ohio  353;  Sarler  thcv   contribtite  to   the  peace  and  har- 

r~.    ,...     _    ...II    ,.-   ,-■_..,.,.    ._.  ^,  of  families  and  to  the  preve  "' 


.  Cordon,  2  Hill  (S.  Car.)  Ch. 
Tripp  V.  Tripp.  Rice  (S.  Car.)  Ch.  84; 
Russell  V.  Stinson,3  Hayw.  (Tenn.)  1; 
White  V.  Flora,  2  "fenn.  426;  Curlin  r. 
Ilendrick«.3i;Tex.ll5;  Hale  r.  Wilk- 
inson, 21  Gratt.  (Vo.)  75;  Conaway  i'. 
Swecnev,  14  W.  Va.  643;  Boolen  v, 
Scheficf.  11  Gratt.  (Va.)  474;  Byer«  i'. 
Surge!, 60  U.  S.  ( 19  How.)  303;  Erwin  r. 
Parham,53  U.  S.  (12  How.)  197;  Cath- 
tart  V.  Robinson  {5  Pet).  30  L',  S. 
sfu;  Gamett  v.  Macon.  2  Brock.  C. 
C.  1&5;  Callaghan  v.  Callaghan,  8  CI. 
&  Fin,  374;  Bower  t:  Cooper,  1  Hare 
40S;  Abbott  1'.  Sworder,  4  De  G.  & 
Sra.  44S;  BurroweB  v.  Lock,  10  Ves. 
470;  Morllock  I'.  Buller,  10  Ves.  192; 
Coles  V,  Trecothick,9  Ves.  246;  While 
V.  Damon.  7  Ves.  30;  Western  v.  R.is- 
Kell,  3  Ve«.  &  Bea.  J88.  But  see  Mar- 
graf  r.  Muir,  s7  N.  Y.  iss;  Wistar's 
Appeal,  80  Pa.  St.  484. 
Taklsg  Ad*uitmc«  of  S«ll«T'a  Igno- 
-InFalcke'     " 


thee 


ol'  litigation,  they  will  be  supported  in 
equity  without  an  enquiry  into  the  ade- 
quaci-  of  the  consideration  on  which 
ther'  are  founded.  Stapllton  v.  SUpil- 
ton^  I  Atk.  2:  Navlor  v.  Winch.  1  Sim. 
&  Stu.  56;;  Westtev  v.  Westlev.J  Dra. 
&  War.  S03," 

1.  Western  R.  R.  Corporation  ;■. 
Babcock.  47  Mass.  (0  Mel.)  346;  Burtch 
r.  llogge,  Harr.  Ch.  (Mich.)  31; 
Bean  J.  Valle.  3  Mo.  126;  Shaddle  r. 
Diiiborough,  30  N.  J.  Eq.  370;  Viele  v. 
Trov  &  B.  R.  R.  Co..  21  Barb.  (N,  Y.) 
jSii'Seymourr.  Delancv,  3  Cow.  (N. 
Y.)  345;  Tripp  I-.'  Tripp,  Ri« 
(S.  Car.)  Ch.  84:  Hale  v.  Wil- 
kinson, 21  Gratl.  (Va.)  75;  Conaway  7: 
Sweenej',  14  W.  \'a.  643;  Byers  1: 
Surget,  60  U,  S,  (19  How.)  303;  Cal- 
laghan t:  CaJlaghan  S  CI.  &  Fin,  374. 

Vban  Farfomianaa  DsorMd. — In  Sey- 
mour r.  Delancy,  3  Cow.  (N,  Y.)  44s, 
the  court  said:  "On   the  question 


■t  refused  to  decree  specific  per-    of  decreeing    specific    perfc 


formance  ofa  contract  which,  although 
not  actually  fraudulent,  was  one  in 
which  the  parties  were  not  on  an  equal 
footing,  the  plaintitT  knowing  and  the 
purchaser  being  ignorant  of  the  value 
of  the  thing  sold,  and  the  price  being 
wholly  inadequate. 

Wortblaw  OorporAW  Stock.— In  Pow- 
ers T".  Mayo,  07  Mass.  180,  the  court 
decreed  specific  performance  of  a  con- 
tract for  the  sale  of  certain  real  estate, 
although  slock  which  the  seller  had 
agreed  to  take  in  part  payment  of  the 
price  at  par  was  in  reality  worth  onlv 
tencenls  on  the  dollar. 

Bntorelnc  Punllr  Arruuemant. — In 
Leach  r,  Fobes,  77  Mass.  (11  Gray) 
506,  a  bill  was  brought  to  enforce  an 
agreement  with  reference  to  the  distri- 
bution of  the  real  estate  of  a  testator, 
w,  J.,  who  delivered   the   opin- 


of 


executory  contracts,  the  Court  of 
Chancerv  must  exercise  its  discretion— 
notanar'bitrary,buta  sound  judicial  dii- 
crction.  If  the  contract  be  free  from 
objection,  it  is  the  duty  of  the  court  to 
decree  performance.  'But  if  there  are 
circumstances  of  unfairness,  though  rot 
amounting  lo  fraud  or  oppression,  01  if 
the  inadequacy  of  consideration  be  ^ 
great  as  to  render  the  bargain  hard  and 
unconscionable;  on  either  ground  the 
court  may  refuse  its  aid  to  enforce  the 
contract,  and  leave  the  parlies  to  con- 
test their  rights  in  a  court  of  law.  If  it 
is  asked  what  degree  of  inadequacv  is 
necessary  to  constitute  the  bargain  a 
hard  one,  it  might  be  asked.  In  answer. 
what  degree  of  inadequacy  is  neees>ar_v 
to  constitute  fraud — to  shock  the  con- 
science and  produce  an  exclamation.' 
I'he  truth  is.  tnat  neither  the  t 


n  of  the  court,  said:  "The  agreement  the  otlief  admits  of  a  de5nite  ansittr. 

set  out  in  the  bill  is  of  a  nature  which  It  must  be  determined  by  the  judgment 

is  entitled  to  the   highest   favor   at  the  of  the  court,  and  as  there  is  certainly  a 

hands   of  a   court  of  equity.     It  is  the  difTiculty    in    ascertaining    the   precis 

result  of  a  famitv  compromise  of  11  con-  point,   there   fs   much   less   danger 

troversy  which  had  arisen  between  tin  stopping  ; '      "      ' '       ' 
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stances,  as  to  prove  that  the  contract  was  entered  into  by 
(ties  without  any  intention  of  being  carried  into  effect,' 

DSaUATE    PRICE. — See  ILLEGAL     CONTRACTS;    InadE- 

:  Consideration;  Sales  ;  etc. 
B8T. 

Bnition.  m.  l.     Tkr  Carnal  Knoviiedge,  339. 

III.  Indictment.  341. 

IV.  Evidence,  344. 

eflnitioiL — Incest  is  the  carnal  copulation  of  a  man  and  a 
I  related  to  each  other  in  any  of  the  degrees  within  which 
ge  is  prohibited  by  law,* 
st  is  purely  a  statutory  offence,  being  unknown  to  the  com- 

To  me  il  secma  a  solecism  in  intelligent  and  upright,  and  incapable 

E  [o  ESv  that  a  partv  who  has  of  hexn%  tvtr  willingly  or  unwittingly 

Ian  inequitable  bargain  shall  be  made     the    instruments     or   fraud    or 

in  a  court  of  equity  to  demand  oppression."     It  was  hfld  in  that  case 

rmance."  that    a   judicial  sale    of   lands    whicK 

IiutdeqBAer    aa    Srldaoce    of  amounted    in  quantity    to  over   14,000 

■In    Byers  r.    Surget.  fio   U.   ,S,  acres  and  were  worth  at  the  lime  about 

-■.)    303.    the    court    said:    "To  t70.ooo.  at  a  price  of  only  Ig-.j)   must 

:  objection  made  to  the  sale  in  be  set  aside. 

:,  founded  on  the  inadequacy  of  WhAt  Soemwl  Oroaa  InadeqwuiT. — In 

;  at  which  the  land  was  wild,  it  Westervell  r.  Matheson,  Holf.  Ch.  (N. 

d  that  inadequacy  ofconsidera-  Y.)  37,  It  was  held  in  an  action  for  epe- 

sly,  cannot  amount  to  proof  of  cific  performance  that  a  purchase  at  the 

rhis      position,     however,     is  price  of  (1,900  of  property   valued   by 

reconcilable  with  the  qualilica-  the  witnesses  from  $2,800  lo  (3.500  was 

nexed    to     It     by    the    courts,  not  a  case  of  such  gross  inadequacy  as 

unless  such  inadequacy  be  so  would  warrant  (he  court  In  refusing  ft 

s    to    shock     the    conscience;  decree,  even  assuming  llie  larger  sum 

1    qualification    implies    neces-  (o  be  the  fair  value;   and  in  Abbott  i>. 

tie   affirmation    that   if  the  in-  Sworder,   4  De  G.  &  Sra.  448,  the  dif- 

)r  be  of  a  nature   so   gross  as  ference     between    1:3.500.    which     the 

k      the     conscience      it      will  court   deemed   to  be  the   lalue  of  the 

to  proof  of  fraud.     Again,  in  property,  and  1)5.000  ihe  price  agreed 

to    Ihe    same   objection.   It   is  to    be  paid   for   it,   wus   not  lio  great 

that     whatever    presumption  as  to  require  llic  court  to  refuse  spccilic 

rom  Inadequacy  of  considcrn-  performance. 

'  be  permitted   with   respect  to  1.  In  Callaijlian  i.  Callaghan.  S  CI. 

ons  strictly  limited  to  vendor  &  Fin.  374,  a  proprietor  of  an  estate  in 

dee,  no   unfavorable   inference  Ireland  conveyed  il  to  his  brother  at 

t  cause  is  permissible  with  re-  Ihe     price   ol''£6,ooo.     Thereafter  his 

sales  made  under  judicial  pro-  brother  gr.-inled  him  a  lease  for  life  on 

ertainlv  the  fact  that  sales  are  terms  which  were  almost  gratuitous  in 

the  officers  or  ministers  of  the  their   nature.      The    evidence    showed 

under  its  authorily.  may  prop,  that  the  lessee  had  obtained  the  lease 

aken    the    usual    presumption  for    Ihe   purpose  of   enabling   him    to 

Tom  gross  Inadequacy;   bul  to  prove  u  quaHficution   for   M.   P.     The 

that   such     inadequacy,    con-  court  *c/i/ that  that  fact  taken  in  con- 

vith   other   facts   and   circum-  neclion   with   the  gross   inadequacy  of 

evincing   fraud   or   unfairness,  the  consideration  and  the  other  facts  of 

!ver   be  regarded  as   affecting  the  cane,  sufficiently  showed   that   the 

ider  •  process,     would     tie    as  agreetnent  Wiis  one  which  llic  parties 

■s  the  assertion  that  process  of  had  not  intended  should  be  carried  into 

d  never  be  abused  and  that  the  effect. 

i  of  the  law  must  necessarily  be  S.  1  Bouv.  Law   Diet.  (15th  ed.)  ySj. 


ortheCriiM.  INCEST. 

mon  law  •}  but  it  is  defined  and  punished  as  a  felony  in  most  o 
the  states.* 

n.  Emntiali  of  the  Crime — i.  Relationship. — In  order  to  consti 
tute  the  crime  of  incest,  the  parties  must  be  related  to  eacl 
other  in  some  degree  within  which  marriage  is  prohibited;  ant 
this  usually  includes  the  first  three  degrees  of  consanguinity,  con 
sisting  of  the  relationships  of  parent  and  child,  brother  and  sister 
and  uncle  and  niece  or  aunt  and  nephew.  In  the  case  of  paren; 
and  child,  the  relationship  need  not  be  of  blood,  for  it  is  equal)] 
criminal  for  a  man  to  have  carnal  intercourse  with  his  stepdaugh 
ter  during  the  life  of  her  mother  ;*  and  the  same  is  true  of  a  step 
mother  and  stepson.*  But  such  intercourse  is  not  incest  afle: 
the  death  of  the  stepchild's  parent ;'  nor  before,  unless  it  bt 
shown'  that  one  of  the  parties  was  lawfully  the  husband  or  wife  o 
the  parent  of  the  other.* 

t.  SUte  V.  Keeiler,  78  N.  C.  469;  s.  McGrew  v.  SUte,   13  Tex.  App.  yv> 

c,  3  Am.  Cr.  Rep.  331 ;  4  Bl.  Com.  64.  4.  Bnumer  v.  Slate,  49  Ind.  ^44. 

See  State  v.  Slaughter,  70  Mo.  484.  0.  Johnson   v.   Slate,  10  Tei.  App 

Inoait  Ko  onnca  M  Oommou  Law. —  609;  s.  c,  54  Am.  Rep.  .^35. 

In   Sute  t>.   Keesler,  infra,  il  is  said  Btap-panat— BOMt  of  DuU  of  HftU 

that  incest  waE  not  indictable  at  common  ral  Paraat. — In  the  case  of  Johnson  v 

law,  and  SB  we  have  no  statute  in  thin  State,  ««/ra,  the  court  say:  "  Duriii| 

state    declaring    it    to    be    a  criminal  the  exittence  of  the  marriage  relatioi 

olTence.    this     Indictment     cannot     be  between  defendantand  tClnnie'smother 

maintained.     It  is  related  th2t  in   the  carnal  Intercourse  between   defendan 

time  of  the  Commonwealth  in  England,  and  Kinnie  would  unquestlonabtj'  havi 

when    the    ruling    found    it   for    their  licen  incestuous.     Kinnie  wa«  then  hii 

interest  to    put  on   the   semblance   of  wife's  daughter.     But  after  the  death  a 

extraordinary  strictness  and  puritv  of  the   mother   and   wife,  the   relation  o 

morals,     incest     and    wilful     adultery  stepfather     and     stepdaughter    whici 

were  made  capital  crimes;  but  at  the  existed  between  defendant  and  Kinnii 

Restoration,  when  men  from  the  abhor,  ceased.     She  was  no  longer  hiswife'i 

rence  of  the  hypocriev  of  the  late  times  daughter,  within   the   meaning  of  1I11 

fell   into  a  contrary   extreme  of  licen-  statute  defining  the  crime  of  incest.    A 

tiousness,  it  was  not  thought  proper  to  divorce  between  the  defendant  and  hit 

renew  the  law  of  such  unfashionable  wife  would  likewise  have  put  an  end  tc 

rigor;   and   these   offences    have    been  his  relation  to  Kinnie.     (Nobler.  Stale 

ever  since  left  to  the  feeble  coercion  of  11  Ohio  St.  i;4' ;  6-  e.,  i  Green  Cr.  Rep. 

the   spiritual   court,   according   to    the  661;  Compton   v.   State,  13  Tex.  App. 

common   law.  4  Bl,  Com.  64;  1  Tomlin.  171 ;  s.  c,  44  Am.  Rep.  703.     Relation- 

L,.  D.  160;  Bish.  Stat.  Cr.,  4^  715.728;  ship  by  allinity  ceases  with   the    dis 

Bish.  Mar.  &  Div.,  443>3>  3t5'  solution   of  the   marriage    creating  it. 

1.  See  Stale  v.  Keesier,78N.  C.469;  1  Bish.  Mar.  &  Div.,  4314;  1  Bish.  Cr, 

s.  c,  2  Am.  Cr.  Rep.  331.  Proc.  4901.)     If  our  view  of  the  law  Ik 

In   LonltUna. — As   to   the   crime    of  correct  and  we  arc  satisfied  that  it  is, 

incest  under  the  laws  of  Louisiana,  see  the  defendant  is  not  guilty  of  the  crime 

State  V.  Smith.  30  La.  An.,  part  i.,  S4G.  of  incest,  and  the  court  erred  in  so  in- 

In     HUKrarl. — The     proliibition     in  structing  the  jury  as  to  allow  them  to 

Missouri   Rev.  St.,  44  268,  i.i;38,  of  co-  find   him   guilty,  the  evidence  showing 

habitation    of   persons   within   certain  that,  if  he  had  carnal  intercourK  with 

degrees    of    consanguinity,    has    lieen  Kinnie,  il  was  not  until  after  her  rela- 

construed  to  render   incest  indictable,  tionship  to  him    of  stepdaughter  hitl 

Slate  V.  Slaughter,  70  Mo.  4S4.  ceased  to  exist.     Under  the  factsof  tfae 

In  HoTth  Carolina,. — As  to  the  North  case,  he   may  be  guilty  of  fornication 

Carolina   law   relating    to    incest,   see  and  of  adultery,  and  perhaps  of  npe. 

Slate  V.  Keesler.  78  N,  C.  469.  but  not  of  incest." 

a.  Norton  v.  Slate,  106   Ind.    163;  e.  McGrewf.State,  i3Tex.  App.340. 
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:r  statutes  defining  incest,  the  reiationsliip  of  brother  and 
ntludesa  brother  or  sister,  of  the  half-blood  ;'  and  it  lus 
;ld  that  a  brother-in-law  and  sister-in-law  are  within  the 
ion  of  a  statute  forbidding  marriage  between  persons 
if  kin  by  consanguinity  or  affinity  than  cousins.*  The  fact 
;  of  the  parties  to  the  crime  was  born  out  of  wedlock  is 
rial,  if  he  sustains  toward  the  other  a  relationship  within 
ohibited  degree  of  consanguinity  ;  therefore,  carnal  inter- 
vith  an  illegitimate  brother  or  sister,  or  son  or  daughter,  is 
md  creates  guilt  of  the  same  degree  as  if  the  other  partici- 
d  been  born  in  lawful  wedlock.' 

ilory  V.  Corbelt,  3  Mont.  Tcr.  lo    wil,    the     said     Ella     Drake    being 

7'.  Wymin,  50  Vl.  527.  ihcn   anil   ihere    ihe   sister   by   affinity. 

Md  Ibtor  of   tha   KUf-blMd.  said    relaliun    being  cotnmonly   known 

e   V,  Wyman.  supra,     'it  was  as  sister-in-law,  of  the  said  Stanton  E. 

ibal    ibc    indiciment    was    not  Slewart,"    and    the    only    qucsiion     pre- 

by  proof  that  the  respondent  senled   is,  whether  the  indictment  con- 

1   the  offence  with  a  daughter  lains  x  sufficient  slalemeni  of   the  reiu- 

alf-brolher.    it    being    claimed  tionship  between  tbc  defendant  and  Etta 

word  'brother"   in  ibe  statute  Drake.     It    is   claimed   that   the   indict- 

road  enough  to  cover  a  brother  mcnt   is  in   this   tesperi   bad:     ist,    be- 

ilf-blood.     In   support  of   this  uause  it  docs  not  stale  how  the  relation- 

)  urged  thai  at  common  Ian  a  ship  was    created,  and    that  it  Still  Si.ii- 

3(     the    half-blood    is    not    a  sists  ;  and  ind.  because  no  relatives  in* 

nd  cannot  inherit  as  such.     Il  affinity  are  nearer  than  cousins  by  ei^ri- 

l  by  the  common  law  a  brother  sanguinity,    there    being    no    mode    •  f 

If-blood  could   not  inherit,  but  comparison  between  relatives  by  afltn'^y 

a   nile   for   regulation  of   the  and   relatives  by  consanguinity,     "Tiie 

1  property,  and  had  no  broader  first  objection  to  the  indiciment   is  dis- 

,  did   not   undertake   to   eCtecl  posed   of   by   the   decision   in   the   case 

ans   of   brethren   of    the   half-  of    Noble   v.   State,  aa   Ohio   St.   541." 

further  than  to  prescribe,  far  "The  second  objection  cannot  be  sus- 

asoDi  having   their   origin   in  tained.     The  statute  prescribes  the  pun- 

nt    system    of    feudal    tenures,  ishmcnt    of    persons    having    sexual    in- 

ie  descent  of   the  inheritance,  tercourse   who   ate    'nearer  of    kin   by 

of  the   half-blood   should  be  consanguinity   or   affinity  than   cousins. 

The  common  Ian  rule,  there-  having  knowledge  of  their  relationship,' 

d   have   no    force  in  a  case  of  and  ne  are  aware    of    the    opinion    that 

but  the  generally  understood  under  this  slalule  the  decrees  of  rela- 
te, and  the  word  'brother'  as  tionship  by  affinity  are  to  be  determined 
e  common  affairs  of  life,  and  as  in  the  same  manner  as  degrees  of  reta- 
y  the  lexicographers  of  recog-  tionship  by  consanguinity,  and  that  a 
tiorily,    should    be    adopted    in  brolher-in-lan    and    a    sister-in-law   are, 

:ase.  however,  all   question   is  of  kin  than  cousins." 

by   L.   R.,  §  1131,  which   pro-  S.    Slate    1:    Schaunhursl.    34     Iowa 

'the  degrees  of  kindred  shall  547;  People  v.  Lake,  no  N.  V.  61:  Stale 

ted  according  to   the   rules   of  v.   Laurence,  95   N.  C.  659.     See   Baker 

Ian:'  and   by   ihese   the   half-  i'.  State,  30  Ala.  sar. 

•.._j    ..            m«gitlMAte  Child.— In  People  7'   l.altr. 


rsTent 


pal  ground  of  defence  asserted  ii 
art  1:  State,  3g  Ohio  St.  153;  ihat  Ms  daughter  with  whom  he  cm 
n.  Cr,  Rep.  1,71.  milted  adultery  was  illegiiimale.  and   ci 

In-Law    kod    aUtor-ln-lMr. —    ii    was    not    incest.     He    seduced    iha 
irl    I'.     State,    lupra,     Stenarl     daug 
ed.     The  indictment  charging    the  1 
I  Stanton   E.  Stewart  and  the     ing. 

Drake   being   then   and   there     keep 

kin  by  affinity   than    cousin',     and 
;.  of  L.—7I.  Si' 


□iher:    al 

>andnned 

ais;    then 

-    daught, 

s;,id;  sed 

need  her 

i<ds  her 

il  legit  i  mat 

XMtntUU  sf  til*  CrlM*.  INCES  T.  MmtinuUi 

It  is  essential,  to  constitute  the  crime  of  incest,  that  not  onl; 
the  prohibited  relationship  exist,  but  that  the  sexual  act  b 
committed  in  the  full  knowledge  of  such  relationship;  and  uha 
a  person  has  sexual  intercourse  with  another,  who  is  related  u 
hhn  within  some  prohibited  degree,  in  ignorance  of  such  relatior 
ship,  such  person  is  not  guilty  of  the  crime  of  incest.'  But  thi 
does  not  excuse  the  party  committing  the  act  in  the  knowledg 
of  the  relationship." 

The  ofTence,  allhough   comniiued    •rith  354:  Siaie  t>.  Ellis,  74  Mo.  38;;  s.  c.,  4 

a  (laughter  born  out  of  wedlock,  is  not  Am.    Rep.   331.     See   Rea  v.    Harrinj 

by    that    fact    mitigated    or    condoned,  ton.  5B  Vi.  18. 

She    stood   related   to   bim   by   consan-  XnowMge  of  RaUtleuhlp.— But  sc 

guinity   within    the    forbidden   degrees.  State   c.   Wyman,  59  Vl.   539,  nhere  1 

That  she  had  no  inberiuble  blood   (or  was  urged  ibat  the  iifdicimeni  is  (aiail 

ihe   purposes   of    descent   and   dislribu-  defeciive.  in  that  it  does  nol  charge  lb 

(ion   does  not  alter  (he  actual  and  nat-  respondent  with   knowledge  of  the  re 

tiral   reldtioD.     Kent  says,  while  speak-  lationship  existing  between  himsdf  )n< 

iiig  of  the  general  legislalion  relative  to  the  parHcips  crimimi  at    the   time   u 

bastards,  'the  relaxation  In  the  laws  of  Ihe  commission   of  the   crime  charged 

so  many  of  the  Stales  of  the  severity  of  The   indictment   is   based  upon  R.  L. 

the  common  law  rests  upon  the  principle  4146,    which     provides    that    "person 

that    the    relation  of   parcnl   and   child,  between   whom   marriages   are    prohib 

which   exists   in   this   unhappy   case    in  iled  by  g  2306,  or  §  2307,   who   intei 

all   ill   native  and  binding  farce,  ought  marry,  or  who  commit  fornication  «ii 

lu    p'liduce    (he   ordinary   legal   conse-  each    other,   shall    be    punished   as   \ 

queTiifs    of    that   consanguinity'  (Kent  case  of  adultery."    The  indic(nieni  sul 

Com.,  vol.  3,  p.  *ii3).      It  was  early  J//i/  ficicnily    charges    iha(    the    respondcn 

(o   be  unlawful  for  a  basfard  to  marry  was  related   to  the  parlierpi  wiibin  ih 

within   (he  Levitical   degrees  (Mains  v.  degree    of     consanguini(y    speciHed    i 

Jeflel,  I  Ld.  Raym.  63),  a  doclrinc  which  sections    3306   and   1307,   and    (hat   h 

of  necessity  recognized  relationship  and  committed   fornication   with    her.     Fot 

consanguinity.     But   our  statutes   leave  nication   is   only   made    a    crime  whri 

no  room  for  any  reasonable  doubt.     The  commiited    by    persons    within    ccnaii 

Penal   Code   (section    302)    enacts   that  degrees  of  consanguinity.     It   is  there 

persons    being   x»ithin    ihe    degrees    of  fore   a   s(atulory  crime  merely,  and  ii 

consanguinity,  within   which    marriages  definition,  and  the  proccedini^s  10  puti 

are  declared    by   law    10   be  incestuous  ish    persons   charged    with    It.   arc   it 

and    void,    who    shall    iniermarry   with  pendent  upon  the  words  of   the  stiiui 

each  other,  or  who   shall  commit  adul-  itself.     The  statute  is  endrcly  silent  a 

lery    or    fornication    with    each    other,  to  any  scienter.     I(   does  not   say  ih> 

shall,    upon    conviction,   be    punished,'  a    person   who    knowingly    or    wilfull 

etc.     This  enactment  is  taken  from  the  commits  fornication  with  one  related  l' 

Revised  Statutes  (pt.  4,  cti.  I,  tit.  5,  art.  him  or  her,  within  the  denrees  of  con 

3,  Js  II),  and  its  reference  is  to  ihe  pro-  sanguinity    which     prohibit     raarria^fc 

vision  as  to  marriage  (pi.  3,  ch.  8.  tii.  i.  shall  be  punished,  elc.     To  come  nilK 

art.  I,  g  3).     Thai  declares  marriage  be-  in    the    slaluti      ■•       ■ 

tween   parents  and   children  incestuous  necessary   10 

and  void,  and  specially  includes  illegili-  relationship, 

mate    as    well   as    legitimaie    children.  8.  Stale  v.  Ellis,  74  Mo.   385:    s.  c. 

Since,  therefore,   the   consanguinity   be-  41    Am.   Rep.    331.     In    this   case,   lli 

(ween    father    and    daughter,    although  court  say:  "We  do  not  hold   it   necc; 

the  latter  be  illegitimate,  is  by  law  dc-  sary  thai  both  parties  must  be  guilty  0 
Time  of  incest  before  (he  guilty  on 
be  convicted.  For  instance,  if  ii 
case,  ihe  defendant  was   aware  0 

!■  crime  of  incest.     Beyond  the  relationship  between  him  and  (>ii 

II  of  merit  the   defence  has  daughter),  and   she  was  ignorant  ol  ii 

n  in  the  law."  he  would  be  guiliv  and   punishable  im 

r    !■     State.     40     Ind,     |;44;  der  the   statute,  if '  the  illicit  conneclioi 

.  Dec.  691;  1  Am.  Cr.  Rep,  was   by   mutual   consenl,   allhotigh  sh 


clared  to  make  their  ms 

irrisge'  inceslu- 

the 

ous  and  void.  Ihe  provisii 

sn  of  the  Penal 

car 

Code  applies  to  the  sari 

He   relation  and 

thi' 

•  ot  th*  GrlKM.  /7VX£^  T.  Tb«  C&ra*!  Knowl*dga. 

he  Carnal  Kn0%vUdge.~~'^\\\\^  incest  always  implies  sexual 

urse.  which  is  essential  to  its  commission,'  yet  direct  proof 

is  not  required,  where  parties  related  to  each  other  with- 


prohibited  degree  contract  a  marriage,  such  a  marriage 
incestuous  and  constituting  the  crime,*and  proof  need  be 
inly  of  a  ceremonial  marriage.'  It  is  sometimes  also  made 
nee  to  attempt  such  a  marriage ;  but  there  must  be  some 
ct  positively  evidencing  such  an  intent  of  both  parties.* 
crime  of  incest  being  wholly  statutory,  the  question  as  to 
institutes  the  requisite  carnal  knowledge  must  be  answered 
hat  differently,  according  to  the  various  provisions  in  the 
e  States;  but  in  the  absence  of  a  marriage  between  the 
,  a  single  act  of  carnal  intercourse,  such  as  would  sustain  a 
ion  for  rape  if  done  forcibly  and  against  the  will  of  the 
*  is  all  that  is  usually  required,  although  it  has  been  held 


•I  have  been  guiliy  of  incesi 
ignorani  o(  Ihe  rclaiionship 
bciit««n   her  and   ihe    drfend- 

apt  t»  Commit  InoMt  \j  Ball- 

-111  Cox  !■  People.  Si  111.  191; 
m.  Cr.  Rep.  323,  i(  is  held  ilmt 


polilk,  the  questio 
Ulion  i!i  by  iiseir 
prosecution 


ered   i 


Ihe 


is  not  claimed,  nor  V. 
ress  provision  made  1 
Code   for   the   punishm< 


See  also  Smiih  v.  Com.,  54 
PaT  St.  iix,:  Com.  v.  Wiilard,  39  Mass. 
(12  Picli.)  476.  "We  are  of  the  opinion 
thai  ihis  is  ihe  belter  view  of  ihe  law,  al- 
though there  are  lespeclable  auihoritie* 
holding  a  diflerenl  rule:  and.  reading  ihe 
seclion  qiimed  in  the  light  of  it,  the 
ivords:  'Whoever  aiiempis  10  rommil 
any  offence  prohibiled  by  Ian,  and  does 
any  act  lonards  it,' miisi  be  conllrued. 
in  case!!  like  Ihe  present,  to  mean  a 
physical  acl  as  contradistinguished 
~  verbal  declaration;  Ihai  is,  ii 
\  a  step  taken  towards  the  com- 
of  Ihe  otience,  and  noi  a  mere 
produce  the  con- 


ndanl't   case   is  brought  within 
on,  if  be  is  liable  at  all.     The 

shows  simply  an   unsuccessful 

>n  to  commit   the  offence,  and  cfTorl.  by  pers 

lion   therefore   is,  does  a  bare  diiion  of  mina  essential  to  the  commis- 

>n  constiluie  an  attempt  within  sion  of  ihe  offence." 

ing  ot  the  section  ?"  S.   People    v.    Murray,    14    Cal.    1S9; 

in.  in  discussing  whether  soli-  State  v.  Schaunhursi,  34  Iowa  547. 

to   commit   are   independently  S.    Slate    i-.    Schaunhursi,    34     [owa 

;,  in   the  <ecr>nd  volume  of   his  547, 

I    Crtminal    Law    (7th    ed.),    g  4.  DMlaTkUoM    of   an    Intant  to  o«ii- 

;s:    "They  certainly  ate.  .   ,  .  trMt    ui  iBeNtneni   m«rri*g«,   followed 

iheir    object    is    10    provoke    a  by  elopement  for  ihal  avowed  purpose, 

if   the   public   peace,  as   Is   the  and   sending   for   a   magistrate   to    per- 


ch    challenges  10  fight  and  se- 

form  the  ceremony,  do  not  amount  10  an 

iddresses.     They    arc     also     in- 

ailempi   to  contract   the  marriage.      The 

nhere  their  object    is   interfer- 

attempt  can  only  be  manifested  by  acts 

h     public    justice,   as   where    re- 

to  the  execution  of  a  judicial 

of  the  offence,  but  for  the   inlervenlion 

aunseled.  or  perjury  is  advised. 

ol    circumstances    independent    of     the 

scape  ol   a  prisoner  is  encour- 

will  of   Ihe   pariv.      In    ihe   above  case 

'    Ihe    corruption    of    a    public 

there  could  be  no  attempt  until  the  par- 

> sought,  .   .  .   Kui    if    the    of- 

ties  sir.nri   before  a   maRisttate   about   to 

nf    such     a    chaiaeier    lhal     ils 

14  Cal    l:iq 

nn     tends    In   a    breach     o(     the 

ft   CMMDt  of  FMnala—Tosu  DMtrlBO 

r  Ihe   corruption   o(    ihe    hodv 

—  Ii   is  said   in   Mctcet   t'.  Stale,  17  Ten. 

EMMtlali  «f  tht  Crim«. 


INCEST. 


Th*  CftTHl  Xnowli^ 


that  emission  is  an  essential  ingredient  of  tlie  necessary  inter 
course.'  But  sometimes  the  commission  of  the  offence  by  ccr 
tain  persons,  or  in  a  certain  manner,  is  made  a  separate  crim( 
with  a  separate  punishment ;  as,  for  instance,  carnal  knowledge  bj 


App.  45a;  s.  c,  5  Am.  Ct.  Rep.  agi, 
thai  (he  question  of  consent  of   the  fe- 

the  composition  of  ihe  offence  of  incest, 
and  a  prosecution  (or  that  offence  may 
be  maintained  upon  proof  ihat  estab- 
lishes cither  her  consent  or  non.con 
sent  to  the  carnal  intercourse.  The 
court  say:  "This  being  a  conviction 
(or  the  crime  of  incest  it  is  contended 
that  if  the  evidence  shows  thai  the 
defendant  is  guilty  in  the  same  transac- 
tion of  Ihe  higher  and  distinct  crime  of 
rape,  it  is  an  illegvl  conviction,  and 
must  be  set  aside.  It  is  ingeniously  and 
ably  argued  by  counsel  for  defendant 
that  our  statute  defining  the  offence  of 
incest,  in  using  the  words,  'carnally 
known  to  each  other,'  presupposes  the 
consent  of  both  parlies,  and  makes  it 
necessary  that  they  should  mutually  car- 
nally know  each  other;  that  the  offence 
urill  not  be  complete  where  the  man  only 
acts  voluntarily  In  the  illicit  connection; 
but  to  make  the  offence  complete  both 
man  and  the  woman  must  have  the  carnal 
knowledge  with*  each  other  mentally  as 
well  as  bodily:  that  a  rape  of  the  woman 
by  the  man  excludes  the  crime  ol  in< 
cesi,  and  that,  to  canivno,  where  incest 
is,  rape  cannot  be.  (See  People  :'.  Har- 
rison, 1  Park.  Cr.  Cas.  (N.  Y.)  344; 
Noble  V.  Slate.  32  Ohio  43:  Norlhwesl- 
ern  Reporter,  April  3.  i83o,  p.  442.) 
Bui.  in  our  opinion,  the  great  weight 
of  reason  and  of  authority  is  against 
Ihe  doctrine  announced  in  the  authori- 
ties cited,  Mr.  Bishop  says:  'As  every 
offence  lo  be  punishable  must  be  volun- 
tary, so  in  particular  must  be  adultery. 
But  alike  in  adultery,  and,  it  is  believed, 
in  fornication  and  in  incest,  where  the 
crime  consists  in  one's  unlawful  carnal 
knowledge  of  another,  it  is  immaterial 
whether    the    other    participated    under 

as  sodomy  may  be  committed  either 
with  a  responsible  human  being,  or  an 
irresponsible  one,  or  a  beast.  Therefore, 
the  same  act  of  penetrating  a  woman 
who,  for  example,  is  too  drunk  lo  gi*'* 
consent,  may  be  prosecuted  either  as  a 
rape  or  as  adultery,  at  the  election  of 
Ihe  prosecutiuR  power.  There  are  cases 
which  deny  this,  and  bold  that  adultery, 
fornication  and  incest  can  be  committed 


only  with  consenting  persons,  and  nhj 
Is  rape  cannot  be  one  of  the  others 
But  they  are  believed  to  proceed  panly 
and  perhaps  entirely,  on  special  term: 
ol  statutes;  certainly,  in  principle,  tbei 
can  have  no  other  just  foundaiim. 
Bish.  on  Sui.  Crimes.  |  660."  "  But  ir 
the  case  of  People  v.  Rouse.  2  Mich.  \.  P. 
109,  it  was  MJ  upon  a  trial  for  incest, 
where  the  proof  tended  to  show  thai 
the  interT:ourse  was  forcible  and  againsi 
the  will   of  [he  female—the  complainin| 

was  bad.  that  the  accused  might  bi 
convicted  for  incest  even  if  Ihe  jui) 
should  find  thai  Ihe  force  used  was  sact 

to'  rape.  In'  Raiford  v.  Stale.  68  Gi 
673.  it  was  AeU  that,  in  Ihe  pcrpeira 
lion  of  the  crime  of  incest,  there  mai 
be  a  certain  force  or  power  exeticd,  le 
suiting  Irom  the  age,  relationship  01 
circumstances  of  the  parlies,  nhicli 
neveriheless  may  not  amount  to  the 
violence  necessary  to  constitute  rape. 
In  Alonzo  v.  State.  15  Tex.  App.  37s, 
the  question  now  before  us  was  dis 
cussed  and  the  authorities  reviewed  a' 
some  length,  the  conclusion  arrived  ai 
and  announced  being  adverse  to  the 
view  contended  for  by  delendanl's  cDiin- 
sel  in  this  case.  If  our  view  of  the  Ian 
inciated   in  the  last  cited  case  in 


belie' 


e  hav( 


been  discussing,  and  accordingly  ■< 
Mii  that  nolniihstanding  Ihe  evidence 
in  this  case  may  show  thai  defendin 
commiiicd  rape  on  his  daughter,  he  mat 
be  prosecuted  and  convicted  for  incest. 
and  that  to  make  him  guilty  of  tnccfi, 
it  is  not  necessary  Ihai  bis  daughlci 
should  have  consented  to  his  carnal 
knowledge    of    her.     She    might   be   en 

might  be  guilty  of  rape  or  incest,  cii 
both,  by  having  carnal  knowledge  ol 
her.  We  can  see  nothing  in  our  sutui<: 
dclining  the  crimes  of  rape  and  ol 
incest     which     militates     againsi     ihi^ 

I.  See  Noble  v.  Bute,  az  Ohio  Si 
54'- 

Emlulo  Bsmlnli. — Emission  is  an  es- 
sential ingredient  in  the  crime  of  in- 
cest, although  the  st.-ttule  used  the  noidi 


INCEST. 


;cr  of  his  daughter,  her  assent  or  compliance  being  obtained 
e  use  of  his  parental  authority.' 

on  the  question  whether  a  person  indicted  for  Incest  can  be 
:ted,  when  the  proof  shows  facts  constituting  the  crime  of 
the  decisions  are  conflicting.     It   has   been   held  that   the 

can  only  be  incest  when  the  sexual  act  is  committed  with 
il  consent;*  but  the  weight  of  authority  seems  to  be  to  the 

that  where  incestuous  fornication  is  shown  to  have  been 
itted  by  defendant,  in  full  knowledge  of  the  relationship 
en  himself  and  the  other  participant,  the  fact  that  he  may 
or  did.  use  force  in  accomplishing  his  object  is  entirely  im- 
ial,  and  he  may  be  convicted  of  the  crime  of  incest  not- 
anding.' 

IndicUaent — An  indictment  for  incest  need  not  charge 
parties,*  nor  is  it  necessary  thai  both  parties  to  the  incestu- 


inslead  of  "  car- 
aw1cdg«"  employed  in  the  law 
rape.     Noble   v.  Stale,  33  Ohio 


I  of  the  Nebraska  crimi- 
follows:  "If  a  father 
udeiy  and  licentiously  cohabit 
(  own  daughter,  the  father  shall 
viciion  be  punished  by  confine- 
I  the  penitentiary  tor  a  term  not 
ng  twenty  years."  In  Slate  '■. 
ce,  ig  Neb.  307;  s.  c..  7  Cr.  L. 
84.  it  was  hrl4  thai  under  this 
it  is  not  necessary,  in  order  to  a 
on.  -ihai  ihc  leslimony  should 
■at  the  father  and  daughter  co- 
logether  as  husband  and  wife, 
I  it  should  appear  that  he  held 
and  treated  her  to  others  as 
e,  nor  that  he  was  not  living 
with   hi! 


the 


daughie 


iRclhei 

and  that  be  fc 

if  lime,  and  a 

cnliously  had 

Tin  her  room  in  the  house,  1 

rpose  asserting  his  authority 

cnt.  il  will   be  SiifGcient  to  si 


57S. 

idant  was  indicted  for  ince' 
nicaiion  with  bis  niece.  He  ' 
guilty  and  contended  that 
e  showed  rape.  Held,  that 
petralion   of  the  c 


which  nevertheless  may  not  amount  to 
the  violence  necessary  to  constitute  rape. 
Raiford  v.  State,  6S  Ga.  672. 

a.  Sec  Norton  v.  State.  106  Ind. 
163;  People  :-.  Rouse,  a  Mich.  N.  P. 
aog;    Mercer   «■.    State,    17    Tex.   App. 

Incest  may  be  committed  either  niih 
or  without  the  consent  of  the  woman, 
and  the  fact  thai  the  Texas  statute 
defining  the  crime  uses  the  words  "  car- 
nally know  each  other"  does  not  alter 
the  rule.  Mercer  v.  Stale.  17  Tex. 
App.  459. 

4,  The  oris*  of  IsoMt  may  ba  oom- 
mlttad  by  m*  putj  to  the  act  without 
the  consenting  mind  of  the  other  party 
thereto.  People  v.  Barnes  (Idaho).  9 
Pac.  Rep.  531. 

In  the  case  of  Slate  v.  Thomas,  ;3 
Iowa  314.  under  a  statute  providing 
that  "i[  any  persons  within  the  prohib' 
iied  degree  .  .  .  carnally  know  each 
other  ihey  shall  be  deemed  guilty  of 
incest."  it  was  htld,  the  crime  of  incest 
under  the  statute  contemplates  the  as- 
sent of  both  parties  lo  the  connection. 
But  the  court  add:  "  Possibly,  if  the 
connection  should  be  procured  by  fraud, 
the  party  perpetrating  the  fraud  mifcht 
be  deemed  guilty  of  incest.     The  inno- 

f»M  —  HusMhiiMtt*  DoetiiiM.  —  In 
the    case    of    Com.    v.    Bakeman,     131 

Mass.   577,  il  was  said    that 


lay  b 


fro 


n  force  or  p. 


for    adultery,    the 


Tied 


In   State   V.    Ellis,   74     Mo.    385.   the 


INCEST. 


ous  intercourse  be  indicted  ;  but  one  of  them  may  be  tried  and 
convicted  alone.'  Tlie  iiidiciiiieiit  must  charge  clearly  that  de- 
lendaiit  cDmniilted  iiii  :icl  oMotnication  whtcti  was  incestuous, 
bm  the  (oriii  (if  expression  is  not  materi.il,  if  the  words  are  suffi- 
ciently clear  and  specific.'^  Under  ordinary  statutes  defining 
incest,  each  act  of  sexual  inicrcourse  between  parties  within  a 
degree  of  relationship  prohibited,  completes  the  crime  of  incesl: 
and  therefore  an  indicimtiH  which  charges  the  criminal  act  to 
have  been  committed  continuously  through  a  specified  period  of 
time  is  to  be  regarded  as  charging  several  distinct  offences,  and 
is  bad  (or  duplicity.^    The  relationship  which  exists  between  the 


:   ihe  suiule.   if    Lhe    illi 


court  say:  "We  dn  noi  hold  ii  necessary     joini,  and  ihai  boih  of  ihe  panics  muM 
that  boih  parties  must  be  guilty  of  lhe     be  guilty,  or   netlher.     The   indictiDcM 

can  be  convicted.  For  inilance.  if.  in  alkgrs  only  Ihat  the  defendant  'ditl 
Ihii  case.  Ibc  defendaal  was  aware  of  nnlawiully  have  sexual  intercourse  wich 
lhe  relationship  between  him  and  his  slepmolher,  Augusta  Baumer.  ihen 
Mary  Bell,  and  she  was  Ignorant  of  l(.  and  (here  knowing  the  said  Augu&ia 
>uld     l>e     guilty    and    punishable     Baumer    lo    be   his   stepmother.'    Such 

"     :it    inter-     an   allegation  of  the  crime  miRhl  have 

although  been  good,  according  lo  our  view  of  the 
slatule,  had  the  indictment  been  against 
a  stepfather,  or  a  parent,  where  the 
guilty  participation   of   the   other  parn 

enl  of  the  ciime.  But  as  between  stc|> 
mother  and  stepson,  where  lhe  Crime  rs 
joini,  and  where  both  must  be  guiltv,  or 
neither,  we  ihink  it  is  fatally  defectivr. 
It    follows  from  what  has  already  bcrn 


she  could  n 


It  have  been  guilty  of 
nccause  ignorant  of  the  relationship 
existing  between  her  and  the  defendant. 
Whether  the  defendant  had  sexual  in- 
tercourse with  his  daughter,  with  her 
consent,  was  a  question  irhich  should 
have  been  submitted  to  the  jury,  with  a 

consented,  and  to  acquit  the  defendant 
if  he  forced 


I. 


.   State, 


Neb. 


t  the  c 


le,  ;S  Wis.  4g6. 
Stapmothar  ftnd  Btapwn — Indiana  Doc- 
trine.—In  Baumer  II.  Slate,  40  Ind.  544; 
s.  c.  1  Am.  Cr.  Rep.  354.  it  is  keld  that, 
in  Indiana,  incest  is  a  joint  offence, 
and  if  one  of  the  parlies  has  been  tried 
and  acquitted,  this  fact,  if  pleaded,  is  a 
bar  lo  the  prosecution  of  the  other 
parly  for  the  same.  The  court  say  : 
"We  are  referred  by  counsel  for  ap- 
pellant to,  and  cite  in  support  of  this 
construction  of  Ihe  statute,  lhe  following 
authorities:  Bish.  Sial.  Crimes,  $g  702, 
721  and  731;  State  v.  Byron,  10  Mo. 
210:  Noble  V.  Slate,  22  Ohio  St.  541; 
Detaney  v.  People.  10  Mich.  241.  In 
the  last  named  case,  ihe  information 
:  language  of 


defendanl. 


Ihe    I 


of 


setting  up   Ihe   acquittal 

aumer,   the   steptn  other,  ai 

parly  to    lhe    alleged   joi 

crime,     in  addition   10  the  above  cin 

10  the  following:  State  f.  Tom.  : 
(N.  C.)  L.  56q:  Rex  v.  Inhabitai 
East  411:  Turpin  v.  Sute,  4  I 
(Ind,)73." 

2.    See    State    r^.    Carvitle    (M( 
All.    Rep.    601;    State    v.    Dana,    ; 


Dci- 


In  I 


sufiicii 


n  alleca 
mmit  forni- 
itly  allege! 


3  far  3 


affect. 


judg- 


meni,  was  as  follows:  'It  a 


oiher.  shall   lewdly  and   I 

sociate      and      cohabit      logemer    .     .     . 

every  such   person   shall   be   punished.' 


:  Dana,  59  Vl.  f>i4. 

8am«  —  MiMpalilng.  —  Indictment  loi 
ncesi  is  not  bad  because  the  norl 
.  spelled  '■  incestous.' 
.   Carville   (Me.),    11    Alt.    Rrp. 


i   krld  thai  the   offence  was    7  Cr.  L,  Mag.  6 


yXC£ST. 


must  be  clearly  shown,'  and  it  must  also  be  alleged  that 
ant  had  knowledge  thereof  at  the  time  of  the  alleged  com- 
n  of  the  offence  ;"  and  where  the  indictment  is  against  one 
the  name  and  identity  of  the  participants  must  be  alleged 
ovcd.' 

:re  a  relationship,  not  formerly  included  within  the  pro- 
I  degrees  of  consanguinity,  has  been  added  thereto  by  statu- 
)rovision,  and  sexual  intercourse  or  marriage  by  persons 
:n  whom  it  exists  pronounced  incest,  an  indictment  against 


idictment  for  Incest  conlalntd 
in\s:  the  (irat  ch.ir^ng  (he 
>  have  been  committed  on  the 
'  of  April,  1884;  the  second  on 
dayof  April,  i88^.ando     '■ 


puniBhrnent   for  incest     prescribed    by 
WU.   Rev.    Sl,    4. 45fi;.     C   must   be 
iKKiimed  to  be   A's  wife   at   said  time. 
Elinti  1:  State,  58  Wis.  493. 
An  Indictment  for  incest  alleging  the 


id  times  between  that  dale  relation  of  stepfather  and  ttepmothci 
first  day  of  April,  1884.  On  necessarily  avers  the  existence  '  ' 
of   the    defence     the     district     mother's  marriage  relation 


the 


quired  Ilie   dis 

trici  attorney 

□n  which  coun 

t   he   proceed 

/fid.   no   erroi 

',  being   two  d 

dis- 

?;  7  Cr.  L.  Mag.  684. 

:  Baker  v.  Stale,   30  Ala.   511; 

f.  People,  17  111.  4^6;    1  licks  r. 

10  Mich.  395;  Stale  v.  Lau- 
5   N.  C.  6^9;  Noble  t'.  Sute, 

St.  541;  Nintzf.  State,  38  Wis. 


An  informa- 

incest.  charging  the  crime  to 
rn  com  mi  lied  wilh  the  daughter 
dant,  suftlcieiilly  avers  relation- 
Ihout   using  the  words  of  the 

Hicks  i:  People,  10  Mich.  3CJ5. 
ndiclment,    charging   ibat    the 

"  being  then  and  there  the 
r  one  Elizabeth  B.,  and  within 
;ree    of    c. 

tuous  and  void,  and  then  and 
owing  the  said  Elizabeth  to  be  his 
r.did  then  and  there  live  with  the 
jabelh  in  a  sUte  of  adultery,"  is 
1  under  the  code.  Baker  i'. 
0  Ala.  5J.. 

Imata  I>»ivtit«r.— Where  the 
rnt  charged  the  defendant  wilh 
carnal     intercourse    with     hit 


father  at  the  ttinc  in  question.  Noble 
T.  Slate,  13  Ohio  Sl.  .^i- 

3.  Biumer  i'.  State.  49  Ind.  544;  ft. 
c,  I  Am.  Cr.  Rep.  354;  Williams  v.  State. 
I  Ind,  439.  See  State  v,  Bullingcr,  54 
Mo.  141.  Comparr  Stale  i'.  Dana,  59 
Vt.  614;  State  V.  Wyman,  59  Vt.  5:7. 

An  indictment  for  incest  averred  as 
follows:  "A.  late  of  said  county,  on  the 
first  day  of  Dec.,  1849,  at  the  count;  iif 
Adam«  aforesaid,  unlawfully  did  Ii.ki: 
sexual  intercourse  with  his  daughter  il, 
the  said  B  then  and  there  knowing  that 
she.  the  said  B.  was  his.  the  said  A's. 
daughter."  Ilrld,  that  the  indictment 
was  bad,  in  not  averring  that  A  h.id  in- 
tercourse with  his  daughter  "knowing 
her  to  be  such,"  the  word  "unlawfully'* 
not  being  equivalent  to  thai  allegation. 
Williams  1'.  Slate,  1  Ind.  419. 


n  indictmi 
with  his  daughter  need  n 
he  knew  her  to  he  such,  unl 


',  and   the   proof  was   that  the     der  the  s 


allege  that 
the  prohib" 

lling  statiilerclersto  Ihe  BClenter.  The 
words  "unlawfiillv,  intestuouslv,  know- 
ingly, fcloniouslvand  wilfullv''  .ire  suf- 
ficient.     Slate  I'.  Bullingcr.  54  Mo.  14;. 

ATnrlac  Snawl»dc«  of  Belatlonililp. 

—It  is  hfid  in  Baumer  v.  State,  49  Ind. 
Rep.  354.  I 


illeged  to  lie  the  daughter  was 
timate  child  of  defendant,  there 
variance.  State  r,  Laurence, 
.659. 

I  d  a  Q  t  &  l*r. — An  Information 
I  that,  at  a  certain  time  and  place, 
ivc  ncestuous  connection  with  B, 
r  of  said  A  and  his  wife  C,con- 
htld 


e  of  Indian 


after  verdict,  to  w 


between  stepson  and  step  mother, 
each  must  know  the  relation,  and  an  in- 
dictment against  the  stepson  which  does 
not  allege  that  the  stepmother  knew  of 
the  relation  is  had  on  a  motion  to  quash. 
3.  .See  Slate  v.  Peterson,  70  Mc.  ;iC; 
People  V.  Lake.  110  N.  Y.  61. 
Sattlnf  Out  Mkiii«— VMlftnce. — In  a. 
■ial   of  an    indieimeiit  for   Incest  wilh 


t  the     Etta  Peterson,  where  proof  was  offered 
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such  persons  must  allege  that  they  are  not  lawfully  man  and  wife 
by  marriage  contracted  before  the  addition  of  the  natural  relation- 
ship,  which  they  bear  to  each  other,  to  the  prohibited  degrees  of 
consanguinity.' 

IV.  Eridenoe, — The  general  rules  governing  the  competency 
and  sufficiency  of  evidence  in  criminal  cases  are  applicable  to 
prosecutions  for  incest.  Evidence  of  prior  acts  of  indecency,  or 
of  previous  familiarities  between  the  participants,  is  admissible, 

that   the  daughter' 

Ella  Peterson,  an  1; 

defendant  committed   the   crime   with  The  intention  of  the  legislature  w 

hU  daughter,  and   ihe  was   commoniy  prohibit  the  intermarriage   of  pcrsom 

known  by  the  name  or  Etta,  it  wa»  £uf-  nearlj'    related    by    bloiSj,   partly,  no 

ficient    to    convict   him,    was  correct,  doubt,  on  account  of  the  EUpposedevit 

Stale  V.  Peterson,  70  Me.  216.  consequences  to  body  and  mind  resull- 

An  Indictment   for   Incest   described  ing  to  the  offspring  oV  such  marriages; 

the  female  as  "Georgians  Towne,  com-  and   this   intention  is  accomplished  by 

monly  known  as 'Georgiana  Lake.'"  It  declaring    that    if    persons    who   trt 

appeared  that  herreal  namcwasGeorgi-  wi<h{i>  the  prohibited   degrees  of  con- 

una  Jeannette  Lake,  and   that   «Iie  was  sanguinitv  marry  or  commit   fomicl- 

generally  spoken  of  as  "Nettie   Lake,"  tion  or  adultery  with  each   other,  they 

Jletd,  no  variance,  there  being  no  ques-  are  guilty  of  incest.   These  indictments 

lion  as  to  the  identity  of  Ihe   female,  attempt   to   charge   incest  by  alleging 

People  V.  Lake,  tio  N.  Y.  Ci.  (hat  the  defendants  committed  fomica- 

1,     State  V.  Frills,  48  Ark.  66.     In  tion;  and  vet  there  is  no  averment  that 

this  case  the  court  say:  "The  indict-  they  stood  not  to  each  other  in  the  re- 

iiient    .    .    .    charged     Ihat    the     de-  latjon   of  husband  and  wife.    The  fact 

fcodants,    'In    said  county  of  Carroll,  of  a  legal  marriage  is  nowhere  nega- 

"n  the  twentieth  day  of  December,  tived.     All  that  is  alleged  may  l>e  true, 

'      - '  ■      ■       ■  and  sllll  no  crime  may  have  been  corn- 
It  will   not  do  to  assume  tliat 

and  each  other   then   .ind   there   criin-  no  legal  marriage  could  have  been  ccl- 

jn ally  and  carnally  know;  he,  the  said  ebrated  between  Ihe  parties;  for  if  they 

James  Frills,  then   and    there   being  a  were   married   In  this  State  before  the 

man,  and  she,  the  said  Mattie  Phillips,  passage   of  the   act,  or   were   married 

being    a   woman,  and    they,   the   said  since  that  date  in  any  Stale  or  foreign 

James  Fritts  and  Mattie  Phillips,  then  country  of  which  they  were  citizens  or 

and   there   being  first   cousins,  against  subjects,  and   in   which   marriages  be- 

the  peace,'  etc.     The  indictment    .    ,    ,  tween   cousins -germ  an  are  not  forbii^- 

was  quashed  on  general  demurrer.  den,  then  their  union  was  not  unlaw- 

"Scclion  1578  of  Mansfield's  Digest  ful,  and  it  is  not  invalidated  by  the 
reads  as  follows:  'Persons  marrying  law.  If  an  incestuous  marriage  has,  in 
w-ho  are  within  the  degrees  of  consan-  fact,  been  contracted,  the  indictment 
guinity  within  which  marriages  are  de-  should  charge  thai  James  Frills  inces- 
ciared  br  taw  to  be  incestuous,  or  void  tuously  did  intermarry  with  and  take  10 
absolutely,  or  who  shall  commit  adul-  be  his  wife,  Mattie  Phillips,  ihe  cousin 
terr  or  fornication  with  each  other,  of  the  said  James  Fritts,  they  being  de- 
shall  be  deemed  guilty  of  incest."  And  scended  from  the  same  grandfather,  elc. 
Ihe  next  section  makes  the  offence  a  Mutchins  v.  Com.,  3  Va.  Cas.  331;  3 
felony.  Section  4592.  being  the  amend-  Whart.  Prec.  (4th  ed.),  form  1000,  If, 
atory  act  of  March  5,  1875,  enacts  Ihat  on  the  other  hand,  these  cousins  had 
all  'marriages  between  parents  and  l)een  guilty  of  an  improper  intimacy, 
children,  including  grandparents  ;  ■  -  ■  ■  -  ■  ■ 
grandchildren  of  every  degree;  betwi 
brothers  and  sisters  of  the  half  as  well  charged,  if  one  or  l>olh  were  married, 
as  the  whole  blood;  between  uncles  or  incesluous  fornication  if  both  were 
and  nieces,  and  between  aunts,  and  single  persons,  and  the  indictment 
nephews,  and  between  first  cousins,  are  should  have  shown  with  eertaintv  llial 
declared  to  be  jncestuou*  and  abso-  Mattie  Phillips  was  not  the  wife  ol 
344 
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:  purpose  of  strengthening  the  proof  of  the  particular  act 
;d.'  But  where  only  one  participant  is  indicted,  and  the 
;  is  the  prosecuting  witness,  it  is  incompetent  for  the  prose- 
to  prove  prior  acts  of  indecency  or  sexual  intercourse  by 

MtU.     Giving  the  two  dercnd-  strength   and   importance.     The   usual 

Berent   names  does  not  carr/ a  rule   of  common   sense,  as   of  law,  is, 

rv  implication  that  thej'  are  not  that   the  more  material    the  evidence, 

wife."  and   the  stronger  Its  probative    force, 

.  .  ».__,.!__  _.  i_j  .<:..  the  greater  the  reason  for  holding  it  to 
be  competent.  The  intercourse  be- 
tween the  sexea  which  constitutes  the 

DM    of    OUmt  Llln    AeU.— In  pHme  element  in  the  offences  of  adul- 

,  Markins,  95  Ind.  464;  b.  c,  48  ter}',  fornication.  Incest  and  seduction, 

-P-  733-  ^^  court  »av:  "II  is  a  can  only  lake  place  by  the  concurrence 

elementary  logic,  as  well  as  of  of  two  persbns  of  opposite  sexes,  and 

itary  law,  that  evidence,  which  the  previous  lascivious  conduct  of  the 

o  establish    fact:)   rendering   it  parties  is  evidence  of  their  disposition 

ently    probable     that    a    given  to  indulge  their  lustful  passions.     The 

vill    occur,  is  of  material   rele-  probability  that  a  woman  will  yield  to 

nd  strong  probative  force.     It  is  [he   embraces   of  a  man  to  whom  she 

irobable   that   incestuous   inter-  has   before   submitted,  or   from  whom 

■vill  lake  place  between   persons  she   has  for  a  long  time  allowed  im- 

ive  conducted  themselves  with  proper  familiarities,  is  much   stranger 

t  familiarity  than  between  those  than  if  it  appear  that  no  intimacy  had 

behavior  has  been  modest  and  existed   between   the   parties,  and  the 

IS.     It  cannot  be  doubted  that  it  woman's    conduct    had     always    been 

petent    to   show    the    previous  modest  and  discreel.     The  disposition 

)■  between  the  persons  charged  of  the  parlies  involved  in  the  crime  bc- 

;  crime  of  Incest,  their  behavior  comes  nn  clement  of  importance,  and 

.  each  other,  and   their  acts  of  thedisposltion'of  the  H*oman  is  shown 

iely    and    indecency.     If  it  be  by  her  conduct  towards   Ihc  man  with 

to   show  acts  of  Indecent   and  w'hom   she  joins   in  violating  the  law. 

LIS  character,  then  surely  it  must  It  is  but  natural  to  infer  that  a  woman 

ET  to  show  the  act  to  which  all  whose  conduct  has  t>ecn  immodest  and 

lecent  and  lascivious  acts  lead,  licentious   will    be  more    likely 


vhich  they  will  ol^en  culminate,  than  one  whose  conduct  has  been  mod- 

jt   be  ile/rf,  upon  an v  principle  est  and  discreet.     A    truth   recognised 

or   logic,   thai    the  State   may  by  the  ordinary  sense  and  experience 

:ts  of  improper  Intimacy  up   to  of  mankind  was  well  expressed  when  it 

r  act  of  sexual   intercourse,  and  was  said.  '  You  will  more  readily  infer 

ust    stop,   although   the  sexual  assent  In  the  practised    Messalina,   in 

ir«e  is  but  the  usual  result  of  the  loose  attire,  than  in   the   reserved   and    ■ 

1    lascivious    conduct.      If   the  virtuous   Lucretia.'    The  general   rule 

of  conduct  tendh   to  show  that  undoubtedly  is,  thai  one  crime  cannot 

cestuous     intercourse    charged  be  proved  in  order  lo  establish  another 

indictment  did  take  place,  then  independent  crime,  but  this   rule  does 

;he  culminating   act   of   sexual  not  apply  to  cases  where  the  chief  elc- 

■ce  must  be  evidence  of  a  con-  ment  of  the  offence  consists  in  illicit  In- 

characler.     It  would   be  a  sin-  tcrcoursc  between  the  sexe-^.    The  de- 

ile  that  would  admit  evidence  of  cUions  all  agree  that  the  cases  growing 

us  conduct  and  yet  exclude  evi-  out   of   illicit  commerce   between    the 

f  the  act,  which  of  all  the  series  sexes  are  not  within  the  general  rule. 

I  the  strongest  evidence  that  the  In    the   case   of  People   t'.  Jenness,  5 

charged   was    one    likely   to  be  Mich.  305.  it  was  jr/it  that  evidence  of 

ted.     If  the   rule  were  that  the  other  acts  of  sexual   intercourse  was 

night  show  previous   lascivious  competent   in   prosecutions  for  incest. 

.,  but   must  not  show  an  act  of  The   case  was   fully  argued,   and    the 

ntercourse,  we  should  have  the  opinion    is   an    able    one.     We    quote 

■  anomaly  of  a  legal  rule  reject-  from  il  the  following:  '  Previous  faniil- 

dence    simply    because    of   its  iarilii-Sj  not  aniounlinj;  to  actual  inter- 
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her  with  another  than  defendant ;'  prior  statements  by  her,  hoii 
ever,  as  to  her  relations  with  defendant,  are  admissible.* 

Where  the  commission  of  the  sexual  act  is  denied,  the  teiti 
mony  of  medical  experts,  as  to  the  female's  condition  soon  aftci 
the  alleged  time  of  the  offence,  is  competent.^  To  prove  tlit 
existence  of  the  relationship  between  the  parties  necessary  tc 
constitute  the  crime,  admissions  or  statements  by  the  defendani 
with  reference  thereto  are  admissible* 

The  question  whether  the  evidence  is  sufficient  to  support  2 
conviction  is,  as  a  general  rule,  to  be  determined  solely  by  tht 
jury;  but,  as  in  other  felony  cases,  this  rule  has  its  exception^ 
made  with  reference  to  certain  kinds  of  evidence;  and  courts uni 
formly  refuse  to  sustain  convictions  for  incest  which  are  entireK 
unsupported  except  by  uncorroborated  confessions  or  admissions 
made  by  the  defendant.^     It  is  thought  that  in  the  absence  of  ■ 

course,  but   lending  in   that   direction,  j'cars  old,  medical  experts  lestilied  as  ti 

must  have  a  Etrong  bearing  in  all  caseB  the  conditio!      '  '         ' 

of  (hU  kind,  and  we  can  discover   no  child   at   Ihi 

Cit  principle  on  which  thej;  could  have  made  V 

en  excluded,  without  setting  at  dcfi-  time  of  the  alleged  offence.     //</rf,  ihi 

ance   the   eomiTion  sense  of  mankind,  nothing   being   shown  to  the  contnirv 

Such  evidence  was  given  In   this  ca«e  Ihe  condition  of  the  child  at  the  tiinco 

by  the  father  and  mother  of  the  girl,  the  examination    must   be  assumed  ti 

without  objection  from  the  defendant;  have   been   the  ^ime    as    immedialelj 

and  if  ftuch  faniiliarilles  may  be  shown  Btler  the  offence  wa>  committed,  and  thi 

because  they  tend  to  prove  actual  inter-  evidence    was    competent.      Com.   r 

course,  or  to  corroborate  other  evidence  Lynes,  141  Mass.  _;77;  s.  c.,  j6  Am.  Rfp 

ol^  such  intercourse,  upon  what  principle  709;  9  Cr.  L.  M.ig.  68. 

can  previous  actual  intercourse  be  re-  4.  Bergen  n.  People,  17  111.  456;  s.c. 

jected,  when  offered  for  the  same  pur-  61;  Am.  Dec.   672;  I'eopic  i'.  Jenne**, ; 

pose?     It   is  the    principal    and    most  Mich.  305. 

important   act  of  familiarity,  to  which  B.  Bergen   i'.  People,  17  III.  4;'');  5.c. 

the  others  onlv  tended.""  fi?    Am.    Dec.    673.      See   Yeoman  t 

1.    Kidweir  T.    State.  63  Ind,    384.  Sintc,  ;i  Neb.  171. 

See  Staler,  Miller.  61;  Iowa  60.  Proof     of      th*     Corpni     EMIletL- 

DMlAntion   of    Prbtocirtrlx.— On    a  Where  in  a  prosecution   for  incest  i 

trial  of  incest,  declarations  of  the  jirosC'  was  proven  that  the  person  with  iihon 

cuting  witness   that   she   had    become  the  incestuous   intercourse  was  allcsei 

pregnant   by   sexual    intercourse  with  to  have  been  had  was  of  the  ageof  tii 

another   than   the  defendant  are  irrele-  teen  years;  that  she   resided  at  honi' 

vant    and    inadmissible.     So,   also,  in-  with  her  parents;  that  the  accused  ^Ui 
admissible  any  other  evidence  impeach- 
ing her  reputation   for  chastity.     Kid- 
well  i',  State.63lnd.  384. 

3.  VHoro  tb*  wonuLii  wu  oxunlned 

by  dofWuUnt  In  bli  bahkir,  and  testified  niece  existed   between  them;  that  t-h 

that   she   never   had  sexual  intercourse  became   pregnant,  and  when  her  prfg 

with  him.  and  an  affidavit  was  presented  nancy  was  discovered  the  accused  con 

bv  which   proceedings  in  bastardy  had  fessed  the  paternity  of  the  child  whlcl 

been  instituted,   which   she   stated  she  was  allerwards   born,  admitted  the  in 

had  signed,  hrld,  proper  on  re-exami-  lercouree  and  settled  the  claims  of  ibi 

nation,  to  ask  her  if  the  signing  was  vol-  mother   in  satisfaction  of  the  procefd 

untary.     Yeoman  v.  State,  21  Neb.  171.  ings  in  bastardy,  and  tried  to  induce 

3.  TeiUmony  of  HtdleU  Expert!  u  physician   to  produce  an   abortion,—! 

to  Condition  ofFAQMla. — At  the  trial  of  was   kcld  that  the   rorfHs  delkli  h't' 

an  indictment  for  inresl,  alleged  to  have  been  sufficiently  proven   to  require  tli 

been  committed   with   a  girl    thirteen  submission    of   the    case     to    a    iria 
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ing  statute  a  conviction  may  be  had  on  the  uncorroborated 
ny  of  the  other  participant  in  the  crime;  but  such  testi- 
,  to  be  treated  as  that  of  an  accompHcc,  and  considered 
e  caution.' 

Mman  i'.   State,  Ji    Neb.  171.  according  10  the  lircumslances  attetid- 

Confaailoii  of  AccniMt  Out  of  ing   tlie   making   and    the    proving  or 

n   Bergen    :■.   People.    17    111.  them;    .-ind    we    think    the    only    safe 

,  65  Am.   Dec.  67J.  the  court  general    rule  is  to  require   some  other 

rh'is    was   an   indictment    Tor  eviJeiiee  corroborative  ol'  their  truth. 

.     .     The    court   refused    to  Prodi'   that  Ihe  crime    hag  been   com- 

Ihe  jury  on   Ihe   part   of  the  milted     b;^     someone     is      neceiiharily 

t   that  he  could  not  be  con-  corroborative  of  a   confenslon   hy   the 

□n  his  mere  confessions  made  defendant  that  he  committed  the  crime; 

irt,  uncorroborated  by  facts  or  for  il  establiBhes  a  tact  essential  to  the 

inces.     The  elemenlarv  books  guilt  of  the  accused,  and  which  would 

state    Ihe    law    to    be    that  be  included  in  the  crime  confessed.     .\ 

ig     alone    are     sufficient     to  great  varietj  of  fai 

yet    it   is   believed   no    court  are    incidentally   i 

^^nil  a  conviction   for  felony     commission  of  evcij  u c.     •  m«»i  m 

re  confessions   made    out    of  any  number  of  these  fikcta  and  circum- 

Lhout  some  proof  that  a  crime  stances,  consistent  with  the  truth  of  Ihe 

fact    been    committed,   or    of  confeeMon,  or  which  the  confession  has 

inces  corroborating  and  forti-  led  to  the  discovery  of,  and  which  would 

confession.     The  criminal  law  not    probably    have    existed    had    the 

proof  Butficienl   to  satisfy  the  crime  not  been  committed,  necessarily 

nd    judgment,  beyond  a   rea-  corroborate  it,  and  increase  the  proba- 

loubl,   of    the    guilt    of    the  bility  of  its  truth.     In  this  case,  from 

and  anything  short  of  this  will  the  nature  of  the  crime,  proof  of  t 


R.  It.'STlCE    corfus    drlUti.   independently   of    tb^ 


:ONE,  in  speaking  of  confea-  confession,  except  by  the  giiilty  par- 
i  made  upon  due  caution  and  ticipant.  and  in  fact  without  p'rovint; 
ion,  and  to  unauthorized  also  the  defendant  giiiltv  of  the  crime- 
says:  -They  are  Ihe  weakest  charged  would  be  impossible.  There  is 
t  suspicious  of  all  testimony,  necessarily  no  victim,  nothing  visible  or 
lie  to  be  obtained  by  artifice,  tangible,  the  subject  or  consequence  of 
pes.  promises  of  favor,  or  Ihe  wrong,  capable  of  ascertainment 
,  seldom  remembered  accu-  and  of  proof.  To  require  it  would  be- 
■  repeated  with  due  precision;  to  require,  independenllv  of  the  con- 
pable  in  their  nature  of  being  fession,  proof  of  defendant's  goill.  The 
1  by  negative  evidence.'  And  corroborative  evidence,  therefore,  mu-t 
author  approves  the  rules  laid  con.i%t  of  facts  or  circumstanci'-^. 
'  Sir  Mathew  Hale,  never  10  uppearing  In  evidence,  independent  of 
of  larceny  till  Ihe  goods  are  the  confession  and  conkistent  therewitli. 
to  have  been  stolen;  nor  to  tending  to  conlirm  and  strengthen  the 
of  murder  or  manslaughter  confession,  without  proof  a/i««A',  mere 
le  body  be  found  dead.  4  Bl.  confessions  that  the  crime  charged  has 
7'  358,  3S9.  Experience  hat  been  committed  by  some  one,  or  of 
lat  confessions  have  sometimes  some  fact  or  circumstance  confirmatorv 
jt  unfounded;  that  the  weak,  to  of  the  confession,  a  party  accused  ot~ 
■parent  impending  peril,  and  crime  cannot  be  found  guilty,  unless 
:forceof  surroundmgs  exciting  such  confession  be  judicial  or  in  open 
nions  and  imaginary  dangers,  court.  The  instruction  should  there- 
in induced  to  state  untruths,  fore  have  been  given." 
ave  produced  their  conviction  I.  Sl.-itc  v.  Dana,  59  Vl.  614.  Com- 
ised  crimes.  The  humanitv  of  fare  Dodson  :■■  Stale  (Tex.  App.). 
will  not  tolerate  a  general  rule  6  S.  W.  Rep.  548;  Mercer  v.  State,  17 
I  its  operation  endangers  the  Tex.  App.  452. 

□f  innocence,  and  is  unsafe  to  Tattlmony  of  AceompUc* — Wbitt  Con- 

l>crty,  in  the  administration  of  itltntM    Accompllca.  —  In    Mercer    t. 

Confessions  proved  are  ncc'  State,   17  Tex.   .\pp.  4.^1,  it  was   kilil 

weak     or     strong     evidence,  thai   if  a  woman  consents  to  the  crimc 
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of  incest  she  is  an   accomplice   and  a 
conviction   cannot   be    liad    upon    tier 

iinsupported   testimony';   and   that  she  the   same  effect   to   1 

must   be   deemed    to    have    consented  should  be  allowed  to  an  unimpeachei 

M'here  she  leatilies  that   [he  crime   wait  ^tilness  who  is  in  no  way  implicated  ii 

<.'onimitled  between  her  father  and  her-  the  offence.       Such   teslimonj',  il  be 

Bcif  weekly  for  a  period  of  eight  vears.  lieved  by  the  jurj,  will  warrant  aeon 

But  in  State  i-.  Dana,  59  Vt.  ^14.  the  viction.     In  all  cases  where  the  pran 

court    say:    "The     court     very     fully  cution  depends   upon    the   uncorrobo 

instructed   the  jury   as  to   what   fads  rated  testimony  of  an  accomplice,  thi 

would      constitute     the     complainant  court,  as   before   slated,  should  advlsi 

.     .     ■     a  voluntary  accomplice  in  the  great  caution  on  the  part  of  the  jury  ir 

criirte  charged,  and  that,  if  they  found  giving  credit  to  it;  but  the  jury  are  no 

such  facts  upon  the  evidence,  then  she  to  be  advised  or  instructed  as  matter  » 

was     an     accomplice,     and     properly  law  thai  the  prisoner  in  such  case  mm 

advised  the  jur^  that  although  they  had  b*  acquitted.      It  is  not  the  duty  of  thi 

a  right  to  convict  the  respondent  upon  court  to  advise  the  jury  as  lo  their  con 

the  uncorroborated    testimony   of    an  elusions  upon   the  evidence  which  ha. 

accomplice    implicated    in    the    crime  been  given  on  trial   for  them   lo  con 

chained,  if   it    salisfied    them    of   his  sider    and    weigh   in   finding    whethei 

guilt  beyond   a  reasonable  doubt,  yet  the  respondent  is  guilty  or  not  guiili  oi 

Ihe;^  ought  not  to  convict  him  upon  the  the  offence  charged.     The  accomplicf  h 

testimony  of  an  accomplice  alone,  unleiis  a  competent  witness,  and  his  testimom 

they  found,  in  the  story  of  the  accom-  must  receive  such  credit  and  weight  a-. 

plice  itself,  such  inherent  evidence  of  the  jury  find  it  entitled  to.      Ifthejuri 

truthfulness  that  they   were  forced  to  find  his  testimony  to  be  true  Ihe  con^ 

believe  it;  and  that  they  ought  to  pro-  quence  is  Inevitable;  il  needs  no  con- 

ceed  with  the  greatest  caution  in   ren-  lirmation  from  another  witness.    Whei 

dering  a  verdict  of  guilty  upon  the  un-  his  testimony  is  believed  by  the  jury  i 

corroborated  statement   of  an  accom-  is  unquestionably  sufficient  to  eslahlisl 

plice;  that  such  a  witness  is  notcntitled  the  facts  as  to  which  he  testifies  vitii 

to    (he    same  amount    of  credit    as  a  out  any  confirmation.     It  is  not  for  lln 

witness  who  is  not  clouded  by  any  such  court   to   determine   the  credibility   0 

character;   and   that   ordinarily,   when  the  accomplice;  and  the  court  cannoi 

the  testimony  of  an  accomplice  becomes  as  matter  of  law,  advise   the  jury  Iha 

mulerial  to  establish  the  guilt  of  a  re-  they   must   acquit    llic   respondent  bj 

spondent,  there  should  be  corroboration  reason    of    lack    of  credibility   of  Ihi 

of  it  in  some  material  respect — in  some  respondcnl,  when  his  testimony  is  no 

respect  that  goes  to  the  essence  of  %he  corroborated  tiy  other  evidence." 
crime  itself— 3ic fore  it  would  be  safe  to        Taitlfflony  ofAoconpUce. — It  was  en 

render  a  verdict  of  guilty.    The  charge  tirely  upon  the  testimony  of  the  defend 

in  other  respects  fully  advised  the  jury  ant's  daughter,  with  whom  the  incestu 

as  lo  the  caution  they   should  exercise  ous  intercourse  is  allied    to   have  oe 

in  giving  credit  lo  an  accomplice   in  a  curred,   that   this   conviction  wa^   ot 

<rline:    and     that,     ordinarily,   jurors  talned.     It  is  contended  by  defendant 

should   cast    about    for    corroborative  counsel   that  she  was  an  accomplice  i 

proof  t>efore  they  convict  upon  the  lee-  the  offence,  and  that  her  lestimony  be 

timony   of  an   accomplice.       There  is  ing  uncorroborated  in  the   manner  r< 

no   rule  of  common   law,   nor  of  the  quired   by   law,  the  conviction  is  no 

Ktalule  law  of  this  State,  that  a  person  sustained  by  sufficient  evidence.   If  th 

(ihall  not  be  convicted  on  the  testimony  \vitness    knowingly,    voluntarily    ani 

of  an   accomplice  unless  corroborated  with   the   same   intent   which  actuate. 

by   other    evidence.     In    some    Stales  the  defendant,  united  with  him  in  th 

such   a  rule  may  exist,  either   from  a  commission    of     the     crime    charge 

.code  or  statute  law.     It   is   always  n  ngainst  him,   she    was   an  acconiplic* 


question  forlhe  jury  who  is  to  pass  upon  and  her  uncorroborated  testimony  ci 

the  credibility   of  the    accomplice,   as  _  not    support    the   conviction.     Wha.  1 

they   must   upon   that   of  every  other'  Cr.  Ev.,  ^  440;  Freeman   1:   State,  1 

-witness.     His  statements  shoultl  be  re.  Tex.  App.93.    But  if  inlhecommisaoi 

ceived  withgreat  caution,  and  the  court,  of  the  incestuous  acl,  she  was  the  vie 

as  the  court  did    in    this  case,  should  tim  of  force,  threats,  fraud  or  undue  in 

always  so  advise.     Yet  if  the  testimony  fluenc'e,  so  thai  she  did    not  act  lolun 

of  the   accomplice  obtains   full   credit  tarily,  und  did  not  join  in  the  commit 
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L — See  note  i. 
BEHTAI.— See  note  2. 

the   act  with  the  same  inlent  not   proper    to    impeach    her    general 

tuated  the  defendant,  then  she  character  for  truth  and  veracity.  Koglc- 

it  be  an  accomplice, and  a  con-  man  v.  State,  31   Ind.  145;  Fletcher  t'. 

ould  stand,  even  on  her  uncor-  Stale,  49   Ind.  1^4;  P'arlej' i'.  State,  .i;7 

I  le«timonv.    Watson  z:  State,  Ind.  331 ;  Richie  i'.  Stale,  58  Ind.  355; 

pp.  ill:  Whart.  Cr.  Ev.  }  440.  Rawley    i'.   Slate,  ri  re/.,  etc.,  56  Ind. 

-■leblffui     DoctriSB. — In    the  433." 

]r  Bome  Matute  pennilting  this,  1.  The  hydraulic  inch  is  H  circle  whose 

:lear  how  one  who  is  jointly  diameter  is  an  Inch.     Schuylkill    " 


iplain  of  il. 


)   commitled    forcibly. 


;  if  fc 


the  ci 


tncss,  she  wafc  guilty  of 

a*  the  respondent.     People  v. 

5   Mich.  305;  People   7'.   De- 

(Mich.  1J4. 

B«    Imptkclilng    Wltnau. — In     of    leachei 

f.  Stale. 63  Ind.  384;  s,  C..3  Am.     (650; 

336,  to  impeach  thecomplain- 
ess'  testimony   as   to   a   state' 

a  physician  about  her  preg- 
he  physician  was  asked  to 
:lher  the  complainant  told  him 
oung  man  from  the  country 
ather  of  ihe  child.  Htld,  that 
ion  was  immaterial  and  irrele- 
er  pregnancy  and  Ihe  paternity 
lilddid  not  aTecl  the  guilt  or 
e  of  the  defendant, 
lurt  say:    "The  question 


Moore,  i  Whart.  (Pa.)  493. 
9.  Ineldantal  loluiol  ParpoHi. — A 
school  dislricl  wasaulhorized  by  slatute 
to  assess  a  lai  not  exceeding  I300  an- 
nually "to  keep  the  school  house  in  re- 
pair, and  furnish  it  with  fuel  and  ap- 
pendages." At  an  annual  meeting  of 
the  board  of  the  district  taxes  were 
voted  as  follows:  '"For  the  pavment 
iges  in  the  district. 
payment  of  Indebt- 
eonese  01  said  district  incurred 
for  building  school  house,  (900;  for  in- 
cidental purposes,  $50."  It  was  lield 
that  the  tax  of  (50  for  "incidental  pur- 
pones"  was  a  valid  exercise  of  the  pow- 
er conferred  by  Ihe  statutory  provision 
above  quoted.  Said  the  'court:  "It 
might  be  more  precise,  in  voting  a  tax 
for  these  purposes,  to  say  for  "repairs, 
fuel  and  appendages' ;  but  Ihe  words 
for  'Incidental  purposes'  must,  we  think, 
-        '-  ■■  thing." 


jng  r 


or  innocence  of  the  defendant 
;cd.      The     queiilion     of    the 

of  Ihe   child   is  not  involved. 

docs   not   experiment   in    Im- 
nlK  as  to  facts  nol   relevant  to 

in  the  case.     Shields   f.  Cun' 
,  1  Blackf.  (Ind.)86;   Mclntire 

;,  6  Blackf  (Ind.)  496;Glenn  11.     plied   to   Ihe   payment, 
•I..  46  Ind.  36S."  costs,  charges  "~  ""  "   ~ 


Powar.— By  the  English  Settled  Land 
act  of  iBS;,  which  authorizcK  the  sale  of 
teiiled  land  by  a  lenani  for  life,  it  is 
enacted  that  the  "capital  money  ari«[nt; 
under  the  act.  subject  to  payment  of 
claims  properly  payable  thereout,  and 
to  application  thereof  for  any  special 
authorized  object  for  which  the  same 
was  raised,  shall  when  rcceivcd"be  ap- 


m.  Cr,  Rep.  J36,  the  appeUatc 
;o  prove  by  a  compelenl  wil- 
the  prosecuting  witness  had, 
;  lime  she  was  fourteen  years 
I  the  lime  of  the  trial,  borne  a 
jiatlon  for  virtue  and  chastity. 
;lion  was  sustained  to  this  cvi* 
The  court  say:  "This  ruling 
t.  Her  reputation  for  virtue 
ility  was  not  material  to  the 
f  incest,  and  the   evidence  was 


arising  under  this  pro- 
vision: -11  IS  10  be  observed  thai  what 
is  allowed  is  not  merely  Ihe  cot<1:>, 
charges  and  expenses  of,  but  also  those 
'incidental'  to  the  exercise  of  any  power 
or  provision  of  the  act.  I  have  to  de- 
termine whal  force  is  to  be  given  to  the 
word  'incidental.'  It  seems  to  me  that 
the  meaning  is  that  the  tenant  for  life 
is  10  have  nol  merely  costs,  charges 
and  expenses  which  directly  and  neces- 
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sarilj'  ariiie  out  of  the  powers  or  pro-  factory  at   M,   and   another  at  L.    h 

visions  of  the  act,  but  also  those  which,  the    factory   at   M   cottoo   vams  »fr 

■without   being  incurred  ah  a  direct  or  doubkd   into   sewing  threa'd,  in  hanl 

necerisarj-  consequence  of  that  exercise,  ready   for   liie  whoteMile  market.    Ya 

.are  incurred   casuallj' and   incidenlallv  the  retail  dealers  and   email  consumer 

in  the  course  of  that  exercise.     I  will  these  hankt  were  sent  to  the  faclorr  i 

put  this  case:  A  tenant  for   life,  being  L,  where   llie   thread  was  wound  on  t 

minded  to  sell  an  estate  under  the  pow-  bobbins.     It  was  lieA/ that  the  windin 

ers   of  the   act,   advertiMs   it  for  sale;  at    L  was  "labor  incident  lo  a   manu 

thereupon  the  remainder  man  brings  an  facturing  process,"   within  the  meaTiin 

action  to  restrain  him  from  proceeding  of  the  act.  because  "it   brought  cotio 

with  the  sale,  and  obtains  an  injunction,  thread  into  a  state  in  which  it  was  mot 

At  the  trial  the  action  isdismissed  with  salable."      Ilaydon    r.  Taylor,  4  \\f 

■costs.  These  costs  would  be  as  between  &  S.  s'9- 

purtv  and  party.     Is  the  tenant  for  life        A  Mktur  Mr  Ttdug  BbiMm  Vbat  I 

entitled  to   have   paid   him   out  of  the  Inddant  to  a  Ski*  uid  Coii*«rft9CC.' 

capital   money  the   difference   between  The  Slat.  5?  Geo.  j.ch.  iS^.enactsilu 

Ihobe  costs  and   the  costs   as   between  "where  anv- deed   or   instruiUEm,  optr 

eolicitorand  client?  Jthinkhels.  These  aling  as  a  conveyance  on  the  sale  of  jn 

costs  may  be  described  as  incidental  to  property,  shall  also  contain  any  olhc 

Ihe  exercise  of  the  powers  of  sale.    The  matter  or   thing  besides  what  Khali  b 

remainder  man   improperly  Interposed  incideni  to  the  sale  and  conveyance  c 

an  obstacle  in  the  way  of  the  exercise  the  property  sold,  or  relate  to  the  titi 

of  that  power,  and   in   the   removal  of  Iherelo;  every  such  deed  or  instnimen 

the  obstacle  certain  costs  were  incurred,  shall  be  charged,  in  addition  lo  the  dut 

and  I  see  no  reason  In  fairness  why  the  lo  which  It  shall  be  liable  as  a  convey 

tenant  for  life  should   not   have   those  ance  on  the  sale  of  property,  and  to  an 

costs."      Llewellin  f.   Williams,    jS    L.  progresaiveduly  to  which  il  may  alsob 

T.,  N.  S.  (Ch.  Div.)  152.  liable,  with  such  further  stamp  duty  a 

Injury  by  ui  Svfnt  incldsnt  to  1I*t1-  any  separate  deed,  containing  the  olhe 

(ktloii. — The    United    States    Govern-  maiter.   would    have   been   chargeabl 

menl  chartered  a  boat   for  the  purpose  wi!h,exclusiveaf  theprogressive  duly, 

of  carrying   its   soldiers,   etc.     By  the  It  was   held  Xi\a.\.  a   deed  purporting  t 

terms  of  the  charter  parly  the  govern-  surrender  a  lease  for  lives,  in  consider 

ment  agreed  to  make   compensation   to  ation  of   120/.,  and  of  a  new  lease  lob 

"the  owner  of  tlie  boat  In  case  of  her  in-  granted  lo   the  surrenderor  for  his  lifi 

jury   or   destruction  "by  any  event  not  did  not  require  an  agreement  stamp  i 

Incident  to  the  navigation   of  the   river  addition  to  the  ad  i-alorem  stamp;  th 

or   rivers  on  which   she   may  be  em-  stipulation  for  a  new  lease  not  being 

ployed."     It  was   held  that  under  this  "matter  or  thing   besides  what  is  ind 

agreement   the  government  was   liable  dent  lo  the  sale  and  conveyance."    Dt 

to  the  owner   for  a  loss  occasioned  by  dem.  Phillips   v.  Phillips,  11  Ad.  &  E 

the   carelessness  of  the   ofljcers  of  the  796. 

government   in  loading  the  l>oat.     Said        A  Tfts  Mot  an  Ezpanae  Inctdaatal  t 

Atty.Gbn.  Hoar:   "1  think  (he'words  Uw  Uin«  of  Bonda. — In  pursuance  of 

■injury  by  an   event   Incident   to  navl-  contract  made  in   1854,  a  city  loaned 

gation'  mean  substantially  the  same  as  railroad    company   (4.500.000,    havin 

the    words   'perils   of    navigation,'    or  rai^d  the  money  by  Issuing  its  bond 

'dangers   of   the  seas,'   or  'dangers   of  to  that  amount.      In  consideration  ( 

navigation.' "      Steamer      Wathan,    13  the  loan,  the  railroad  company  execute 

Opin.  Atty.  Gen.  119.  a  mortgage  of  its  property  to  the  cit; 

Labor  Inoldont  to   a  Mannfactnrlni  conditioned,  inter  alia,  that  the  com 

ProceH. — Sec.  73  of  the  act  "lo  amend  pany  should  place  in  the  clly  treasun 

the  laws  relallng  to  labour  In  factories,"  at  a  specified  number  of  days  befor 

7  &  S  Vict.,  ch^  i.i;,  provides   Ihal  "any  each  Instatmenl  of  Interest  on  the  city' 

person   who  shall  work  In  any  faclory  bonds  should  fall  due,  " interest  at  th 

.     .    .    either    in    any    manufacturing  rate  of  six  per  cent,  per  annum  on  tb 

process,  or  in  any  tal>or  incident  loanv  whole   amount   of   the   bonds   issued, 

manufacturing    process     .     .  shall  which  was  Ihe  amount  thai  the  city  lu 

be     deemed      .     .     .    to  be    employed  to  pav  as  interest  to  IIk   bondholder 

therein    within   the    meaning    of    the  and  liiat  the  company  should  pay  "a 

act."      A,    a     manufacturer    of     cot-  and  any  expense  incidental  to  the  ii'u 

Ion  sewing  thread,  was  Ihe  owner  of  a  of  any  of  the  bonds  as  aforesaid."    I 
3J0 


INCLOSE— INCLUDE.  Dtiidttoa. 

D8E. — See  note  i. 
TOE.— See  note  2. 

igresa   passed   an  excise  taw,  the  court  «aid:  "To  inolnsc  a  tot  U  to 

an   income   tai   of    three   per  shut  it  in  on  all  sides.     A  field  with  ■ 

all  sums  due  for  interest  by  fence  on  three  sides  onlv  could  not,  in 

companies,    which     sum     it  anj  proper  sense,  be  spoiien  of  as  in- 

the    companies   to    withhold  closed,    unless    the     fourth    side    was 

;ir  creditori*.  and    pay  to    the  bounded   by   some   natural    object,   or 

:nl,  maliine,  by  e  subsequent  occupied   by   some    artificial    erection, 

of  June.  1864 — such  payment  a  which  rendered  a  fence  impracticable 

!,in  terms,  from  their  creditors  or  unnecessary."     Hall's  Appi  ■■'  I**- 

amount,   "eicepl    where    the  St.  4J.     See  also  Grundjr   v.   Slate.  53 

■s      might      have     contracted  Ind.  538;  Taylor  i'.   Welbey,  36  Wis. 

;."    But  no  such  tax  was  laid  41. 

jnds  of  cities,  nor  did  the  act  The  Stat.  5  Geo.  3,  ch.  14.  S  3,  pro- 

them     lo    withhold    anything  vides  for  the  punishment  of  any  per- 

ir  creditors.     It  was  iteA/ that  son   convicted  of  Ashing  in  an v  water 

act  of  the  railroad  company  to  In   any   "inclosed  ground   whicK   shall 

and  any  expense  incidental  to  be  private  property."  with  certain  speci- 

of  any  of  the  Iwnds,"  did  not  fied   exceptions.     In   an   action    under 

to  pay  this  tax  out  of  its  own  this   act   it  appeared   that  the  ptaintiR* 

nd  so  to  puv  the  full  inlerenl  to  owned  a  tract  of  land   and   so  much  of 

discharged'  of  the  tax.      Said  the   soil   of  a   river  Iwrdering  on   one 

"To  carry  out  the  arrange-  side   thereof  as   lay  between   the  bank 

tween   the   parties   required   a  and   the  filmm  aqma.     Atl  sides  of  the 

ible  expenditure  of  money  for  tract,  except  that  which  abutted  on  the 

clerk   hire,  stationerv.  adver-  river,  were  separated  from  the  adjacent 

nd    similar    matters.'     These  lands   by  a  fence.     But   there  was  no 

were  incidental  to  the  iisue  of  fence  on  the  river  side,  nor  down  the 

s,  and  it  was  right  and  proper  filumaqua.    The  defendant  stood  upon 

railroad   company — the  party  the    tract,    and    caught    fish     from    the 

■nelited   by   the    transaction —  river.     It  was  held  that   there  was  no 

ly  them.  And  it  agreed  to  do  fishing  in  water  in  "inclosed  ground." 
the  meaning  of  the  act.  Said 
C.J.:"  This  is  property  which, 

I  sense  Is  it  an  expense  inci-  from  the  nature  of  the  thing,  is  not  and 

>  the  issue  of  the   bond*.     At  cannot  be  inclosed."     Lisle  v.   Brown, 

of  the  mortgage  {1854)  there  5  Taunt.  440;  s.  c,  I   Chitly's  Gen.  Pr. 

»x  of  the  kind,  nor  any  reason-  179;   iMar8h.i27. 

ectation  of  one.     If  there  had  3.  The  interpretation  clause  of  Eng- 

is  easy  to  tee  that  appropriate  lish  statutes  sometimes   provides   that 

jpllcable  to  the  subject  would  acertain  word  shall  "include  "  a  variety 

n  used.     But  the  words  which  of  things.     The  courts  liold  that  "  Ihli 

d  did  not  relate  to  the  subject  phrase   is   thus  used  by  way  of  exten- 

in  al  all,  and  it  is  very  certain  sion.  and  not  at  giving  a  definition  by 

poGsibititr  of  taxation  was  not  which  other  things  are  to  be  excluded. 

jniempla'tion  of  either  of  the  R.  i^.  Kershaw,  6  E.  &  B.  1007;  s.  c.  ift 

1  the  mortgage. '     Baltimore  n.  L.  J.,  M.  C.  23      Thus  where  the  Mer- 

e  R.  R.  Co..  10  Wall.  (U.  S.)  chant  Shipping  act.  1854  (17  &  18  Vict. 
ch.  104),  provided  that  'ship'  should  in- 

IMad  BnlUIPK. — A  sutwcription  elude  every  description  of  vessel  used 

lilding  of  a  church  lo  be  paid  In  navigation   not  propelled  by  oars,  it 

e  building  is    inclosed.  Is   due  was   held  that   a   ve^^Bel    propelled  by 

r  be  collected  when  the  main  oars  was  not  excluded.     Ex  farle  Fur- 

b  irKlosed,  though  some  towers  guson.  L.  R.,  6Q.  B.  iSo.  291.     It  was 

d  with  the  building  have  not  declared  by  the  Petroleum  act,  1S6S  (31 

losed.  Snell  i'.  Trustees,  58  &  31  Vict.  c.  $(>).  that  -petroleum' 
should  include  all  such  rock  oil,  etc.,  a* 
gave  off  an  inflammable  vapor  at  ■ 
temperature  of  less  than  100  degree* 
Fahrenheit.  But  petroleum  itself  wa» 
1 


rs,,; 


INCOME—  L\'CORPORIiA  L  HE  RED  I TA  ME  NTS. 

INCOME.— See  LEGACIES;  REMAINDERS;  TRUSTS  AND  TrUS- 
TEES;  Wills. 

IHCOMPATIBLE.— See  note  i. 

INCOKPXTENCY.— See  note  2. 

IHCOKFOBEAL  HEaSSITAlIEHTS.— <See  ANNUITY;  CEME- 
TERIES; Corporations;  Easements;  Ferries;  Fish  and 
Fisheries;  Franchises;  Landlord  and  Tenant;  Lease; 
Remainders,  etc.) 

I.  Defimtion,  3;^.  g.  Office,  ^vj- 

a.  Purely  Incorporeal,  354.  A,  itrmts,  358. 

a.  DcfinitioK,  354.  /.  Pensions.  359. 

b.  AavoivtoH,  ^^  f.   Tithes, -^tfj. 

c.  CorcdUs,  ^^^.  k.  Ammitirs.  jfio. 

d.  Commons,  355.        '  /.  Easfmenfs,  360. 

e.  Dignities,  356.  3.  Mixed  Incorporeal,  360. 
/.  Franchises,  357. 

1.  Doflnitian. — An  incorporeal  hereditament  is  a  right  issuing 
out  of  a  thing  corporate  (whether  real  or  personal),  or  concerning, 
annexed  to,  or  exercisable  within  the  same,* 


e/To, 
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I  ir  tt  did        3.  InaompaUneraiAppUtdtoOBud' 

k'apor  be-  UniUp.— The  New  York  Rev.  St»l 
authorize  Ihe  renewal  of  a  testanKn- 
lary  guardian  by  the  surrogate  having 
junadiclion  in  the  premises  on  Itii 
ground   of  hia   "incompctencjr,"  or  01 

agement  act,  1855    (18   &   i()   Vict.  ch.  liis  wasting  the  real  or   persona i  estatt 

110),  have  a  forcible   applicalion.     'It  of  his  wani,  or   of  any  misconduct  ir 

doea  not  follow   that   because  the  ex-  relation  Co  his  duties  as  guardian.  Saic 

pression  "new  street  "  is  to  include  cer-  the  court,  in  conetruing  this  provision 

tain  other  things,  we  are  to  say  it  does  "The   word  'incompetency,'  as  appliet 

not  Include  its  own  natural  meaning.'  to  guardianship,  is  one,  inmy  judgment 

Pound  V.  Plutnstead   Board   of  Works,  of  broad  signification  and  comprchen 

L.  R.,  7  QiB.  194."  Wilberf.  Stat.  Law  siveness,  like  the  word  unsuitablencsf.ai 

299.     See  also  Worsley  v.  South  Devon  applied  to  a  trustee.     In  my  opinion  i' 

Ry.  Co.,  l6QiB.   S39;   Nutter  v.  Ac-  has  relation,  not  merely  to  the  menu 

cnngton  Local   Board,  L.   R.,  4  Q^  B.  condition  and  moral  status  of  a  le^ta 

I^'^-  375-  mentary  guardian,  but  imports  that,  i' 

1.  Abiolut«l;IneompAUbl«,-In  apros-  the  interests  of  the  child,  in  respect  0 

ecution  for  murder  the  court  refused  to  nurture,  care,  education  and  safety,  ihi 

give  the  following  instruction:  '*In  or-  court   may  take  into  consideration  thi 

der   to  justify   the   inference   of   legal  relative,  social  and   pecuniary  poti'ioi 

guilt  from  circumstantial  evidence,  the  of  the  guardian  and  the  infant."  D»ma 

existence  of  the  exculpatory  facts  must  rcU  i'.  Walker,  J  Red.  Sur.  Ct.  (N.  Y.. 

be    absolutely  incompatible   with    the  198. 

innocence  of  the  accused,  and  incapable         S.  Anderson's   Law  Diet.  509,  ci/''»i 

of  explanation  upon  any  other  reason-  2.  Bl.  Com.  10:   "It  is  not  the  corponti 

able  hypothesis  than  that  of  guilt."  On  thing  itself,  which  may  consist  in  lands 

appeal,  it  was  held  that  the  words  "ab-  houses,  jewels,  or  the   like;  but  some 

solutely  incompatible"  contained  in  the  thing  collateral  thereto,  as  a  rent  \isa 

instruction   implied   that  the    proof  of  ing  out  of  those  lands  or  houses,  or  at 

the  defendant's  guilt    must  be    estab-  office    relating    to    those    jewels.     Ii 

lished  beyond  the  possibility  of  a  doubt,  short,    as    logicians   speak,    corporea 

and  for  that  reason  the  court  did    not  hereditaments  are  the   substance  whicl 

err  in  refusing  the  instruction.  State  v.  may   always   be  seen,  always  handled 

Rover,  13  Nev.  17.  incorporeal  hereditaments  are  buta  wri 


INCORPOREAL  HEREDITAMENTS.       DeflsitiM. 

rporeal  hereditaments  comprise  certain  rights  and  privi- 
:onnected  with  land,  but  belonging  to  different  persons 
le  proprietors  of  the  land.  They  are  not  of  the  substance, 
ible  by  the  senses,  but  exist  merely  in  idea.* 
oreal  hereditaments  are  fixed  in  their  definition  by  ths 
iaxtm  that  at  common  law  they  lie  in  livery  and  not  in 
The  phrase  therefore  includes  only  lands  regarded  as  a 
il  object,  and  legal  estates  of  inheritance  in  possession.  .  .  . 
ler  hereditaments  .  .  .  are  included  under  the  term  incor- 
hereditaments,*    An  incorporeal  hereditament  is  anything 

rnis,  which  Inhere  in  and   are  cattle,  dig  turf,  cut   wood   or  take  fish 

d  hy   thai  substance,  and  may  on   the  lands  of  another.  It   originated 

r  not  belong  to  it,  without  any  under  the   manorial   esUblishmenU  of 

teration  therein.    Their  exist-  England,  where  Ihe  lord  of  the  manor 

merely  in  idea  and  abstracted  was  In   the   habit  of  setting  apart  cer- 

lation;  though  their  effects  and  tain   portions  to  be  used  in  common  by 

lay   be   Trequenlly   objects   of  tenants  and  copyholdera.  It  there  forms 

ly   senses,   and   Indeed,  if  we  quite  a  diffusive  and  intricate  branch  of 

a  clear  notion  of  an   incorpo-  the  law.     Il  has  also  prevailed  in  sotne 

iditamenl,  we   must  be  careful  of  the  older  States  of  the  Union.     But, 

onfound   together   the  profits  in   the   sense   of  Ihe   English  law,  Ihls 

I   and   the   thing   or  hercdita-  riaht  of  common  it,  not  Known  here." 

ich  produces  them.  1  Bl.  Com.  Walker's  Am.  Law  (oth  ed.),  3IJ,  31 1. 

S,  Challis  on  Real  Prop.  36,  37. 

ker's  Am.  Law  (9th  ed.)  312.  Incorporeal    heraditamcnis  are  sard 

land  they  make  a  very  import-  at  common  law  to  lie  in  grant,  becaus<.> 

on  of  real   properly.     No  less  they  would  pass  by  the  mere  delivery 

en  dllTerent  kinds  are  enumer-  of  a  deed  purporting  10  convey  them, 

Blackstone;  namely,   advow-  and    the   word    grant    was    the    most 

es,  offices, dignities,  franchises,  appropriate     ^though     not    the    only) 

pensions,  annuities,  commons,  word  of  conveyance  for  that  purpose. 

I  rents.     But   this   list  Is  much  .The    importance   of  this  distinction 

n  this  country.     For  in  regard  between      corporeal      and      incorporeal 

irst   two,   namely,  advowsons  hereditaments       has        been      dimln- 

s,  it   is   sufficient   to  say  that  ished  by  8  &  9  Vict.,  ch.  106,  f  i.  which 

»  exclusively  out  of  the  Eng-  enacts  that  after  7th  October,  :84s,  all 

■ch  establishment,  which,  hap-  corporeal  lenemenU  ehall,as  regards  the 

no  existence  in  this  country;  conveyance  of  the  immediate  freehold 

re  thus  relieved  of  a  great  v  a-  thereof,  be  deemed   to  lie  in  grant  as 

perplexing   questions.     In   re-  wellasinliverv.Challlson  Real  I'rop,37. 

the   next   six,  namely,  offices.  In    princlpfe  there    is  no  difference 

franchises,  corodiee,  pensions  as  to  the  acquisition  of  rights  between 

iiities,  they   fiave,   In   Ihe  first  corporeal     and     incorporeal     objects. 

D   necessary   connection    with  But  with  regard  to  possession  alone,  as 

nd   in  this    country   they   are  affecting  title,  a  difference  is  introduced 

cannot  be  hereditary.     CSn  Ihe  by  reason  of  the  statute  of  limitations. 

they  arc   strictly  personal  in  A  grant  of  land  conferring  an  entire 

racter;  and  with  the  exception,  title  is  not  presumed  from  mere  pOb^s- 

of  annuities.   In    some    cases  sion    sliort    of   the    statutory     period. 

er  transrerabte    nor    descend!-  The    sUtute  makes   all   the   provisions 

it  only   express  provisions  of  deemed  necessary   for  quitting  poesen- 

ral    and     state    constitutions,  sion  of  a  corporeal  nature,  thereby  re- 

rhoie    spirit   and    tendency    of  moving  these  cases  from  the  operation 

ution*  are  opposed  to  the  Eng-  of  the  common   law.     Conclusive  pre- 

rines  and  practice  in  regard  lo  sumption  of  title  loan  incorporeal  here- 

reditaments,  if  such  they  can  ditamcnt  is  afforded  by  twenty  years  of 

in  thii  country.     Again,  as  to  adverse,  exclusive,  undisturlied  posses- 

ish  right  of  common,  which  is  sion.     Anderson's   Diet.,   ciling  Coro- 

thatone  man  has  to  feed  his  nett  v.  Phudy,  80  Va.  714. 
10  C.  of  L.— 13                           303 
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the  subject  of  property  which  is  inheritable,  and  not  tangible  c 
visible.' 

2.  Pore  buwrponal  HereditAmenti — a.  Definition. — Incorpore: 
hereditaments  maybe  pure  or  mixed.  Pure  incorporeal  heredit: 
mentsare  such  that  at  no  time  can  become  corporeal  hereditament! 
Mixed  incorporeal  hereditaments  are  such  that  at  one  time  the 
may  be  incorporeal  hereditaments,  and  at  others  corpore. 
hereditaments,* 

b.  Advtnvson.^An  advowson  is  the  right  of  presentation  to 
church  or  ecclesiastical  benefice.' 

He  who  possesses  this  right  is  called  the  patron  or  advocati 
When  there  is  no  patron,  or  he  neglects  to  exercise  his  righ 
within  six  months,  it  is  called  a  lapse,  and  a  title  is  given  to  th 
ordinary  to  collate  to  a  church.  When  a  presentation  is  mad 
by  one  who  has  no  right,  it  is  called  a  usurpation.^ 

c.  Corodies. — A  corody  is  an  allowance  of  meat,  drink,  monej 
clothing  and  such  like  necessaries  for  sustenance.  An  allouanc 
from  an  abbey  or  a  house  of  religion  to  one  of  the  king's  se; 

1.  I  Bouv.  Did.  696.  touch  or  handle  thi«  intereel;  and  if  t 

Kent   savE:   "Incorporeal   tenemcntB  selU  il,   he  can   onlr   pasB  it  bj'dni 

and    herecfltaments    compriEC     certain  since  he  haK  no  present  seisin  which  I 

inherii»ble     rights,    which     are     not,  can  deliver  to  the  purchaser.    Here  . 

Etricllv  speaktns,  of  a  corporeal  nature,  has   a  corporeal  and  B  an   incorpore. 

or  lami,  although  (hey  are,  by  their  own  propertv  in  (he  same  land,  though  B 

nalui'c,  or  \>y  use,  annexed  to  corporeal  interest  in  such  a  case,  ko  far  as  it  u 

inheritances  and  all  rights  issuing  out  reversion  or  a  vexled  remainder,  it  coi 

of  them   or    concern   them."     3   Kent  sidered   as   of  a   mixed   nature,  at  oi 

Com.  401.  time    incorporeal,  but   becoming  co: 

American  authors   have   treated  the  poreal  bv  being  united  with  the  pos«e 

subject   in  a  different  manner.     Thus  sion  at  the  death  of  A.     1  lereditamen 

Kent    treats    corporeal    hereditaments  mav  be   purelv   incorporeal,  as  for  t: 

'   ■   the  following  heads:    (1)  Com-  ample,  what   a're   called  rightii  of  co 


monsi  (i)  Ways,  easements  and  aquatic  mon,  or   rights  of  waj-   appurtenant; 

rights;  (3)  Otfices;   (4)  Franchises;   (5)  other  lands.     Thus.  A  mav  own  BlacI 

Annuities;    (6)    Rents.     3   Kent   Com.  acre,  and  have   a   right  Co  go  upon  B 

401.  adjacent   land   to   cut   trees  to  bum  i 

Walker,  in  his  work  on  elementary  his  own,  or   to   put   across  B's  land 

law,   as  (1)   Public    Easements,   under  reach  his  own.     Now  this  is  a  simp 

which   are   included:    i.    Public   com-  right  which  he  cannot  sell   and  dcl>v< 

mons;  1.  Public  roads;  3.  Public  rivers,  over  to  a  stranger  separate   from  U 

(j)  Private   Easements,  under  which  land  to  which  it  is  appendant — nolhin 

he  treats:   1.  Land;  2.  Water;   3,   Air;  in   other   words,  corporeal  ortangibl 

4.  Light.  And  yet  it  may  be  an  inheritable  Hgl 

t3)  Fixtures.    Walker  Am.  Law  (glh  which  will  survive  to  his  heirs,  and 

•d.)  312.  which   he  may  have  an   estate  in  li 

Washburn  treats  Ihem  as:   (l)  Fran-  simple,  or  it  may  be  for  his  life  only; 

chises;   {1)   Rents;   (3)   Basements,     i  which  case   he  would  have  a  life  «*'» 

Washburn  Real  Prop.  (4th  ed.)  372.  In  it,  in  the  same  manner  as  he  niii;! 

a.  The   following   illustration,  taken  have  in  corporeal  property.    Bui  in  ' 

from  Washburn  on  Real  Prop.  171,  tllus-  event  can  an  incorporeal  hereditamti 

trates  these  two   kinds  of  incorporeal  like    this    become    a    corporeal   one 

hereditaments:  "A  man    may   have  an  Citing  Wm.  Real  Prop.  265. 
estate  in  possession  in  lands  during  his        3.  Anderson's  Law  Diet..  2  Bk.  Cut 

life.     B  may  have  a  right  to  these  on  20. 

the  death  of  A,  or  may  have  it  upon  the        *.  Bouv.    Diet.     Advowsons   belw 

condition  that  he  survives  A.orthal  A  purelv  to  the   ecclesiastic  law  in  for 

die   without   children.     Bnl   he  cannot  in  England,  which  never  had  any  ior 
3M 
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who  dwells  therein  of  meat  and  other  sustenance.     They 
3W  obsolete.' 
Commons — (See  COMMON). — A  common  is  defined  to  be  a 

which  a  man  hath   in  the  lands  of  another,  as  to  feed  his 
s  thereon,  to  catch  fish,  to  cut  wood,  etc. 
e  right  existed   between  the  owner  of  the  manor  and  his 
I  tenants,  for  the  encouragement  of  agriculture, 
e  tenant's  right  was  to  pasture  his  cattle,  provide  necessary 

and  fuel  for  his  family  and  repair  his  implements  of  hus- 
■y  from  the  lord's  land.* 

ese     rights    were     generally  known    as    common    of   pas- 
'  common  of   estover,*   common   of   piscary,*  common  of 

United  SUtes,  and  Ihe  meantng  purpOHeofraUins  monej' with  which  to 

e  of  the  term   to  us  has   onlv  a  pay  the  public  debts.     In  1819  the  legi«- 

i:al  value,                                     '  lature,  without  the  conunt  oj^  the  own- 

ouv.  Law  Diet.  er«   or  these  lots,  granted  fifl^  acres  of 

nderson'fi    Law  Diet.,   citing    2  these  commons  to  the   Universitjr.  but 

m.  31;  3  Kent  Com.  403.  the  i^upreme  court  keid  that  the  State 

rights    of   common    are    lillle  had     the     riehl     or    soil,    subject     lo 

in  this  country,  and  probably  do  the     Hghl   of    common,   which     latter 

:lnl   In   anv   of  the   northern  or  right  the  owners  could  release  or  modl- 

n   parts    of   the    United    Slater  fv  at  pleasure,  with  the  concurrence  of 

have  been  settled  since  the  revo-  t^e  legislature.  Some  Ihrue  years  later, 

3  Kent  Com.  405.  at  the  request  of  a  large  numl«r   and 

utmimi  of  paatan  Is  the  right  of  majoritv  of  the  lot  owners,  the  legisla- 

r  one's  beast  on  another's  lands,  ture  granted  ten  acres  of  thesame  com- 

Iher  appendant,  appurtenant.  t>e-  mon  to  trustees  representing  the  Pres- 

>f  vicinage,  or  in   gross.     Bouv.  bj'lerfan  church  in  the   United   States, 
for  the  use  of  a   theological   seminarj'. 

imons  of  pasture  were  aPfrndant  After  the  lapse  of  several  years,  dur- 

regularly    annexed     to    arable  Ing  which  more  than  (25.000  had  been 

For  the  support   of  commonable  expended  in  improvements,  one  Carr, 

[l>eastsoriheploughorwhlchma-  who  had  acquiesced  in  this  disposition 

he  ground);  affurUnaut   when  of  the  common  ground,  by  suit  In  court 

;d  lo  lands  in  other  lordships   for  questioned  tlie  validity  of  the  grant  to 

jpport  of  all   kinds   of  animals,  the  trustees.     The  supreme  court  keld 

xiM:   neittier   from   necessity  nor  that  by  falling  to  complain  at  the  proper 

my  connection  of  the   times;  in  time  he  had  approved  what   had  been 

or  at  large,  when  annexed  lo  a  done,     Anderson's  Law  Diet, 

person  by  grant  to  him  and  his  4,  Oamnwn  of  •■toT»r  is   the  liberty 

because  of  riW«ajfe  when  the  in-  of  taking    necessary   wood  for  the  use 

nts  of  adjoining  townships  inter-  of  furnilure  of  a   house  or  farm  from 

ined.     Anderson's  Law  Diet.  another   man's    estate.     This    right   is 

believed  that  there  has  been  no  inseparably  attached   to   the   house  or 

cated  case  Involving  the  common  farm,  and  Is  not  apportion  able.     It  is  to 

ture   in   this   country  for  half  a  be  distinguished  from  the  right  to  e»- 

v.  lovers  which  a   tenant    for  life  has  in 

'cases  of  Western    Universitv  r.  the  estate    he  occupies.     Bouv.    Diet, 

ion  tl  at..    12    S.   it   R.  (Pa.)  19  Sec  li:sTOVEHS,  7  Am.  &  Eng.  Ency.  of 

,  and  Carr   i'.  Wallace,   7  Watts  Law,  34. 

J94  {1832),  were  both  in  reference  Common  of  cslovcrH  may  be  equally 

hundred    acres    of  land    In    the  appendant     or      appurtenant.     3     Kent 

if  Allegheny,  Pa.  (now  constltut-  Com.  40;, 

park  in  the  central  part  of  the  6.  Comman  of  pUcur  is   the   liberty 

in  which  the  Stale  in  1787  created  or  right  of  fisliingin  the  water  covering 

iit  of  common  of  pasture  in  the  the  ■^>il  of  another  person,  or  running 

isers  of  inlots  in  the  plan  of  lots  throuj;h  anolhcr  man's  land.     A  cora- 

il   and  sold  by  the  State  for  the  mon    of   fishery   is    not    an    excluaivc 

:ri.i 
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turbary,*  common  in  soil*  common  of  shack,' 

These  rights  are  appendant*  appurtenant,*  because  of  vicii 
age,"  or  in  gross.' 

e.  Dignities. — Dignities  are  titles  of  honor.   The  genius  of  oi 


right,  but  one  enjoved  in  common  with 
certain  other  pemons.  It  resembles 
other  rights  of  common.  3  Kent  Com. 
410;  2  Bl.  Com.  34-39. 

A  /rtf  fiiteryh  spoken  of  as  being  a 
franchise  in  the  hands  of  a  subject  ex- 
isting by  grant  or  by  prescription,  dis- 
tinct from  the  ownership  of  the  soil. 
It  is  an  exclusive  right,  and  applies  to 
ail  navigable  rivers,  without  any  right 
in  the  soil. 

There  is  also  a  levrra/ ^iMery.y/hich 
is  a  private  exclusive  right  of  fisherv  in 
a  navigable  river,  or  arm  of  the  sea,  ac- 
companied with  the  ownership  of  the  soil. 

"The  conclusion  on  the  subject  is," 
savs  Chancellor  Kent,  "thataright 
oi^  fishery  in  navigable  or  tide  waters, 
below  high  water  mark,  fs  a  common 
right;  and  if  one  or  more  individuals 
set  up  an  exclusive  right  to  a  free  or 
several  fishery,  il  must  be  clearly 
shown  by  prescription  or  positive 
grant.  In  rivers  not  navigable  as  tide 
waters,  the    owners    of   the 


Il  they 
which 


eraliy  recognized  in  these  United 
States),  the  exclusive  right  of  lishing 
e^ch  on  his  own  side,  unless  some  Other 
person  can  show  a  grant  or  a  prescrip- 
tion for  a  common  of  piscary,  in  dero- 
gation of  the  right  naturally  attached 
to  the  ownership  of  the  soil,  and  such 
right  Is  held  subject  to  the  public  use 
of  the  water  as  a  highway,  and  to  the 
free  passage  of  fish,  and  in  subordina- 
tion to  the  regulations  to  be  prescribed 
by  the  legislature  for  the  general  good." 
3  Kent  Com.  419. 

1.  Oommon  In  tuTbary  is  the  liberty 
of  digging  turf  in  another  man's  land. 
Common  of  turbary  can  only  be 
appendant  or  appurtenant  to  a  house,  not 
to  lands,  because  turves  are  to  be  spent 
in  the  house.     Bouv.  Law  Diet. 

It  is  believed  that  (his  right  never 
existed  in  the  United  States. 

3.  Conunon  In  Uie  loll  is  the  right  or 
liberty  of  digging  miner:ils  in  the  lands 
of  another.     Anderson's  Law  Diet. 

3.  Oonunon  of  iliusk  is  the  right  of 
persons  occupying  lands  Iving  together 
in  the  same  common  field,  to  turn  out 
their  cattle  after  the   harvest   to   feed 


promiscuously  in  that  field.     Bouv,  Ln 

4.  This  term  is  generally  used  \>ii 
reference  to  common  of  pislur 
A  common  of  pasture  appendant 
defined  as  a  right  annexed  to  tt 
possession  of  land  bv  which  the  own< 
thereof  is  entitled  to  feed  h 
beasts  in  the  waste  of  the  manor- 
can  only  be  claimed  by  prescriptio 
It  may  by  usage  be  limited  to  ar 
certain  number  of  cattle,  but  whe: 
there  is  no  such  usage  it  is  restrained 
cattle  levant  and  couchant  upon  tl 
land  to  which  it  is  appendant,  Bou 
Law.  Diet, 

B.  Oonunan  Appnrtenuit,  says  B01 
vier,  differs  from  common  appendant 
the  following  particulars,  viz:  It  m: 
be  claimed  by  grant  or  prescriptio 
whereas  common  appendant  can  on 
arise  from  prescription;  it  does  not  ati 
from  any  connection  of  tenure,  nor  is 
confinecf  to  arable  land,  but  may  I 
claimed  as  annexed  to  any  kind  of  Ian 
it  may  not  only  be  for  beasts  usual 
commonable,  such  as  horses,  oxen  ai 
sheep,  etc.  It  may  be  for  goats,  switi 
etc.  It  may  be  severed  from  the  lai 
to  which  it  is  appurtenant.  It  may  I 
commenced  by  grant,  and,  on  unlnle 
rupted  usage  for  twenty  years.is  ei 
dence  of  a  grant.     Bouv.  Law  Did. 

1.  Gonunon  beoaiua  of  tlu  Tlclliw 
or  neighborhood  is  when  the  inha 
itanls  of  two  townships  which  I 
contiguous  to  each  other  have  usual 
intercommoned  with  one  another;  Il 
beasts  of  one  straying  mutually  i. 
to  the  other's  fields  without  any  m 
lestation  from  either.  This,  indeed. 
only  a  permissive  right,  intended  to  e 
(hat  in  strictness  is  a  trespass 
prevent  a  miiltiplicilv 
tom.  33. 

.  In  ETMi  or  U  lart* 
such  as  is  neither  appendant  nor  appu 
tenant  to  land,  but  is  annexed  to 
man's  person;  being  granted  to  hi 
and  his  heirs  by  deed;  or  it  may  ' 
claimed  by  prescriptive  right,  as  by 
parson  of  a  church,  or  the  like  corp 
ration  sole.  This  is  a  separate  inli( 
itance,  entirely  distinct  from  at 
landed  property,  and  may  be  vested 
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iment  forbids  their  admission  into  the  republic.    They  are 

lered  as  incoqioreal  hereditaments.' 

Tiities  bear  a  near  relation  to  offices.     They  were  originally 

ed  to  the  possession  of  certain  estates  in  land,  and  created 

»nt  of  those  estates.     Although  now  little  more  than  per- 

distinctions,  they  are  still  classed  under  the  head  of  realty,* 

franchises— {St&   Corporation;  Cemeteries;   Ferries; 

CHISE). — A   franchise  is  defined   to  be  a  royal  privilege  or 

li  of  the  king's  prerogative  subsisting  in  the   hands  of   a 

:t.' 

is  a  special  privilege  conferred  by  the  government  on  in- 

lals,   and  which   does   not    belong   to  the  citizens  of    the 

ry  generally  by  common  right.     In  this  country  no  franchise 

:  heid  which  is  not  derived  from  the  law  of  a  Slate.* 

porations,  or  bodies  politic,  are  the  most  usual  franchises 

1  in  our  law,  and  are   with  some   impropriety  classed  by 

s  among    hereditaments,  since   they  have   no    inheritable 

y  and,  inasmuch  as  a  corporation,  in  cases  where  there  is  no 

is  limitation  to  its  continuance  by  the  charter,  is  supposed 

to  die,' 

Offices. — An  office  is  a  right  to  exercise  a  public  or  private 

lyment,  and   to  take  the  fees  and   emoluments   thereunto 

jing,« 

England,  offices  may  be  granted  to  a  man  in  fee,  or  for 

j  well  as  for  years,  and  at  will.     In  the   United  States  no 

:  office  can  properly  be  termed  an  hereditament,  or  a  thing 

le  of  being  inherited.' 

^ate  ministerial  offices  can  only  be  classed  as  hereditaments, 

one  of  these,  it  has  been  said,  are  known  among  us.* 

0  has  not  a  foot  of  ground  in  Ihe     lege   to   hold   a   court   leet   to   have  a  ' 
3  B1.  Com.  34-  manor   or   lordEhip,  to  hav«  waifa,  e!>- 

)uv.  Law  Diet.  trays,  treasure  trove,  rojal  fish,  forfeit- 

:onslitution  of  the  United  States  iires  and  deodands;  to  have  a  court  of 

s,  art.  I,   4   lo:  "No   State  shall  one's  own;  to  have   the   cognizance  of 

grant  any  title  of  nobility."  pleas;   to  have   a   bailiwick;  to  have  a 

law    of   dignities,   though   un-  fair,  and   many  others   connected  with 

to  us,  is  of  great   importance  in  the  "king's   forest."     3  Bl.  Com.  37-39. 

iglish    laws,  and    it    freauently  These  rights,  under  Ihe  English  com* 

into  view  deep  investigation*  in  mon   law,  were  claK:<ed   as  incorporeal 

id  parliamentary  antkiuKies.  See  hereditaments,  becauiie  they  were   usu- 

Law  Mag.  for  July   18J9,  3  Kent  ally  attached  to   some   real  estate  and 

103,  n.  descendible  to  the  heir. 

ndernon's  Law.  Diet.  357;  filing  They  are  now  granted  bj'  the  parlia- 

i^om.  37,   Ld.  Raym.  13;  7  Rep.  menl.  and   not   by  the  crown,  in  Eng- 
land.    I  Coolcv  Bl.  J74,  n. 

Bl.  Com.37.  4.  Wash.   R!  P.  271  (4th  ed.),  riVi»>r 

is   Blaclistone's   deRnition    ap-  Bank  of  Augusta  v.  Earle,  it  Pet.  (U. 

to  a  large  number   of  privileges  S,}  595.    Angell  &  Ames  on  Corp.,  1}  4. 

1  under   a   monarchial    govern-  S.  Kent  Com.  460  (iJth  ed.). 

that   could  not  exist  under  a  re-  6.  z   Bl.  Com.  3:;  Anderson's   Law 

This  author  says:  "The  kinds  Diet.;  Bouv,  Diet, 

n   are   various,  and  almost  infi-  T.  3  Kent  Com. 4^4. 

He   mentions   a   county   fata-  t.  3  Kent  Com.  454. 

ir  ordinary  (erperation.  privi-  There  are  no  othces  In  thlt  country 


Pan  INCORPOREAL  HEREDITAMENTS. 

k.  Rents. — Rent  is  defined  to  be  a  certain  profit  issuing  yearly 
out  of  lands  and  tenements  corporeal.  According  to  the  defini- 
tion, rent  may  be  classed  with  incorporeal  hereditaments.  But 
wc  commonly  understand  by  rent  nothing  more  than  a  periodical 
compensation  in  money  or  other  property,  for  the  use  of  land; 
and  in  this  sense  it  can  in  no  respect  be  considered  as  an  incor- 
poreal hereditament.* 

The  important  common  law  classes  of  rents  are  rent-charge,* 

that  extend  bevond  the  life  of  the  occu-  his  dependents  certain   portions  of  his 

pant  ordurine  hit  good  behavior.     This  estate    upon   Ihe    condition   that  ihtv 

is  generally  tiited  b^  constitutional  pro-  would  perform  certain  service  for  him. 

visions.     It  could  not,  therefore,  be  a  The  risht  of  such  service  belonged  lo 

hereditsmenl.  him  as  lord  of  the  manor,  and   became 

It   ii   impossible     to   conceive   how,  atuched  lo  the  title  of  such  manor.and 

under  our  form  of  government,  a  person  properly  was  classed  as  a  hereditatnent, 
can  own  or  have  a  title  to  a  govern-         But  the  feudal  tenure  never  existed  in 

mental  office.     Offices  are   created    for  the    United    States,  and    while    ren!   i,' 

the    administration    of   public    aifairs.  classed   b>-   leading    text-tiook   writer-. 

When  a  person  enters  into  an  office  he  as   incorporeal  hereditaments,   vet    bv 

thereby  liecomes  empowered  to  exercise  the    definitions   they   themselves    give 

its  powers  and  perform  its  duties,  not  of  the   term,  and  the  ordinary  acceptn- 

for  bin  but  for  the  public  benefit.     It  lion  of  it,  it  is  difficult  to  see    why  it 

would  be  a  misnomer  and  a  perversion  should    with    us   be    so   classed.    Src 

of   terms    to   sa_v    that   an   incuml>ent  Washburn    on    Real     Prop.   272    (ftli 

owned  an  office  or  had  any   title  to  it.  ed.). 

Donahue  i'.  County   of  Will,   100    III.         Rent  at  the  present  day  is  generallv 

94.  a  sum   of  money  paid  for  the  occupy- 

The  incumbent  of  an  office  has  not.  lion  of  land.     It  is  important  to  notice 

under  our  system  of  government,  any  tliat  this  conception  of  rent  is  attained 

property  in  it.     His  right  to  exercise  it  at   a  comparatively  late  period  of  hi^- 


The  earliest  rent  s. 


It  is  conferred  as  a  trust  to  be  exercised  been  a  form  of  personal  service,  genf  r- 
for  the  benefit  of  the  public.  Such  ally  labor  on  the  land,  and  was  at  the 
salary  as  may  be  attached  to  it  is  same  time  fixed  by  custom.  The  Ciit- 
dcsigned  to  enable  the  incumbent  Ihe  lion  of  a  competition  or  rack  rent  be- 
better  to  perform  its  duties  by  the  yond  that  limited  by  custom  was,  if  one 
more  exchisive  devotion  of  his  time  may  judge  from  the  old  Brchon  law  of 
thereto.  A  public  office  and  its  crea-  Ireland,  due  to  the  presence  upon  the 
tion  is  a  matter  of  public,  not  of  private  land  of  strangers  in  blood,  probably  at 
law.  The  decisions  of  some  Slate,  pro-  first  outcasts  from  some  other  group- 
ceed  upon  the  ground  thai  an  incum-  The  strict  feudal  theory  of  rent  ad> 
bent  has  a  property  in  his  office  and  mittcdly  labor  on  (he  lord's  land  a?  u 
that  he  cannot  be  deprived  of  his  right  lower  fonn,  and  at  the  same  time  di- 
wilhout  the  judgment  of  a  court;  a  view  veloped  the  military  service  due  to  the 
supported  by  Ihe  doctrines  of  the  com-  crown  or  lord  as  a  higher  form.  Encv. 
mon  law,  wiiich  regarded  an  office  as  an  Brit.,  title  Rent  {gth  ed.). 
hereditament,  but  which  has  no  foun-  3,  B«llt  cliarie  is  where  the  owner  of 
dation  in  a  representative  government,  the  rent  has  no  future  interest  or  rever- 
Anderson's  Low  Diet.,  727,  citing  sion  expectant  in  the  land,  as  where  a 
Stale's  rfl.;  Ally.  Gen.  v.  Hawkins,  44  man  bv  deed  makes  over  lo  anothei  ht< 
Ohio  St.  log  (i8»5).  whole'estaie  in  fee  simple,  with  a  certain 
1.  Walker  Am.  Law  (g  Eq.)  393.  rent  payable  thereoul.  and  adds  to  the 
The  author  further  adds:  "I  shall  deed  a  covenant  or  cIbubc  of  distrc»^' 
accordingly  reserve  the  consideralion  thai  if  the  rent  be  in  arrear  it  shall  be 
of  rent  to  its  proper  place,  in  connec-  lawful  to  distrain  the  same.  Thus  Ihi' 
tion  with  estates  for  years."  land  is  charged  with  a  distress  of  the 
Rents,  as  originally  understood,  had  same.  Anderson's  Law  Diet.  879.  '•'- 
their  origin  in  the  feudal  system.  It  ing  i  Bl.  Com.  42;  Wallace  v.  llann- 
nas  the  custom  of  the  lord  to  grant  lo  stad,   44   Pa.  St.  49;. 


INCORPOREA  L  HEREDITAMENTS. 

ervice  '  and  rent  seek.* 

°etisioKs. — Pensions  at  common  law  were  treated   as  incor- 

I  hereditaments  when  used  in  the  same  sense  as  carodies,  and 

:onnected  with  the  ecclesiastical  law  of  England  and  never 

ce  in  the  United  States* 

Tithes. — Tithe   means  the  tenth  part.      As  an   incorporeal 

itament   it   was    connected   with   the   ecclesiastical   law   of 

,nd,  never  in  force  in  this  country.'* 


int  MTVlM  U  the  oldest  and  most 
:d  kind  of  existing  rent.  It  ia 
y  one  to  which  the  power  of  dis- 
tlacheit  at  common  law.  giving 
dlord  a  preferential  right  over 
reditors  exercisable  without  ju- 
authority.      .     .     It    !a    so  called 


clause  of  distres!:.  and  fn  a  case  In 
which  the  owner  or  the  rent  had  no 
future  interest  or  reven,ion  in  the  land. 
3  Kent  Com.  461  (izth  ed.). 

Since  the  power  of  dititrets  hae  been 
lliven  to  it  by  statute,  It  is  the   same  a« 

by  means  or  ser-         The    following    authorities    have    a 
created  between  the  landlord  and     bearing  on  rent  and  its  distinctions. 

The  aervice  is  now  represented         McGee  f.  Gibson,  i    B.  Mon.   (Ky, 
ty  nothing   more   than   nominal.     105;  Cuthbert  f.  Kuhn,  3  Whart.  (Pa.. 
«rvice  is  said  to  be   incident   to    357;  s.  c,  31  Am.  Dec.  ^13;  Van  Rens- 
ersion,  that  is.  a  grant  of  the  re-     selaer  v.  Hays,  19  N.  V.  68;  Hurst 
carries  the  rent  with  it.     Ency.     Lithgrow,  z    Yeates   (Pa.)  24;     s.  c.i 
ith  ed,).  title  Rent.  Am.  Dec.  326;  Youngbload   f .  Lowr 

said  that  I  he  right  of  distress  j  McCord  [S.  Car.)  39;  s.  c,  13  Aii 
«parable  incident  to  this  kind  of  Dec.  698;  Diller  i',  Roberts.  13  S.  & 
J  Kent.  Com,  461.  R.   (Pa.)   60;  s.  c,  15   Am.   Dec.   V}%\ 

ough    a    rent    reserved    to    the     llaskins  r.   Paul.  4  llaUt,   {N.J.) 

.-■.■-  s    £_    ,j    Am.    Dec.   45s;    lladdt 

Knickerbocker.  70  111.  677;  s.  c,,  zx 
Rep.  80. 

There  were  quite  a  number  of  rents 
of  IcKser  distinction. 

Thus    there    is   the  rtnl  of  aisiie, 

which   is   the   certain   established  rent 

freeholders   and   ancient  copy- 

IT,  which  cannot  be 

,ried.     Those  of  the 


md  his  heirs  upon  a  1 


B  been  held  ir 


Sute  is  allodial.    A  party  who 
mveycd    land  in    fee,  reserving  a 

rent,   al>erwards   obtained  the 
and   fraudulently   altered   them, 
ipon  the  purchaser  refused  to  pay     holders   of  a 
■■'   any   longer,   ii   having   been     departed  from  o 


:  the  remedies   for   the   t 


t  of  freeholders 

:■.  Harm-  realt;  both  sorts   are  intfifferenlly  de- 

'.  Harm-  nominated  f«i7  reit/j.  When  these  pay- 
ments were  made  in  silver  or  white 
money  they  were  tailed  vikile  rents, 

hich  vested  in  him  Raek-reHl  is  only  a  rent  of  the  full 

the  alteration,  and  was  not  de-  value  of  the   tenement.     A  fee  farm 

by   that,  and   that  ll  was  a  rent  rent  is  a  rent  charge  issuing  out  of  an 

to  which  distress   was   incident  estate  in  fee  of  at  least  one  fourth  of  the 

common    right   apart   from   the  value  of  the  land  at  the  time  of  its  re- 

But  the  court  AWd^  that  although  servation.     2  Bl.  Com.  41. 

It  was  a  rent  service,  there  might  Oimind    mtt  is   a   rent   reserved  10 

nt  service  without  a  tenure,  that  himself  and   his   heirs   by  the  );rantor 

ht  of  distress,  unless  derived  from  and  lessor  out   of  the  land  itself'.     '~  *~ 


was  incident 
nd  that  there  were  no  tenures  in 
rivania  since  the  Revolution,  in 
)f  the  statute  of  quia  emf  tores 
ing  in  force.     3  Kent  Com.  (t2th 


reserved  o 


.   of  Ihe  conveyance.     See 


Bant-ndl  is  a  list  of  rents  payable 
to  a  particular  person  or  public  body. 
J  Bouv.  Law  Diet.  438, 

8.  See  jK/ro,  title  CoRODiES. 

4.  Tithes  were  abolished  by  statute 
in  England  in  1836,  and  the  tax  is  now 


INCORPOREAL  HEREDITAMENTS— INCREASE. 

k.  Annuities — (See  ANNUITIES). — An  annuity  is  a  yearly  sum 
stipulated  to  be  paid  to  anotlier  in  fee,  or  (or  life,  or  years,  and 
chargeable  only  on  the  person  of  the  grantor.  If  it  be  agreed 
to  be  paid  to  an  annuitant  and  his  heirs,  )t  is  a  personal  fee,  and 
transmissible  by  descent  like  an  estate  in  fee,  and  forfeitable  for 
treasure  as  an  hereditament,  and  for  that  reason  it  belongs  tc 
the  class  of  incorporeal  hereditaments." 

/.  Easements — (See  Easements), — The  very  nature  and  char. 
acter  of  an  easement  places  it  within  the  category  of  incorporeal 
hereditaments. 

It  is  not  tangible,  is  inheritable,  and  issues  out  of,  annexed  to,  oi 
concerns  corporeal  things.  It  is  created  by  grant,  never  was  b) 
livery.* 

3.  Mixed  Inooiporeal  EereditameiLti — (See  Remainders;  Revf.r 
siONS,  etc.), — A  mixed  incorporeal  hereditament  is  an  hercdiia 
ment  that  is  incorporeal  in  its  nature,  but  is  capable  of  becominf 
corporeal  upon  the  happening  of  a  certain  event.'  They  an 
generally  vested  or  contingent  remainders  and  executory  devise; 
and  reversions, 

INCREASE.— See  note  4. 


jki^n 


Com.  460  (11  ed.).  Puller  v.  Puller,  3  Rand.  (Va.)  83. 


The  cases  In  which  an  annuity  can  be        Iiiar««M  oTLutd.— „  . 

called  Hn  Incorporeal  hereditament  in  sense   it   cannot   be   doubted   that  thi 

IhiK  country  are  limited.     It  must  be  word  "increase."  as  applied   to  land,  o 

chargeable    upon    the   frrsoH    of   the  to  the  soil,  means  that  which  grows  ou 

grantor,  for    if   the    annuity  is    made  of  it,  or  that  which  is  produced  br  Ihi 

chargeable  upon  the  land,  it  becomes  a  cultivation    of   it.    The   word    is   fre 

rent  charge,  and  It  is  extremely  doubtful  que ntly  employed   in  this  sense  in  lb 

If  there  is  any  practical  application  of  English    Bible.     An    instance  will   b 

an  annuity  as  an  incorporeal  heredita-  found  in  the  twenty-dnh  chapter  of  lb 

ment.  book    of  Leviticus.     It    is    thus   said 

3.  Bouv.  Law  Diet.;  Anderson's  Law  "  Behold,  we  shall  not  sow  or  gather  ii 

Diet.  our    increase."       So    in    the     twenty 

3.  1  Washburn  on  R.  Prop.  171;  seventh  Psalm,  the  expression  occurs 
Wms.  on  R.  Prop.  197.  "Then  shall  the    earth   vield   her  in 

AntlioiitlM. — Anderson's  Law  Diet.;  crease."     Dc  Blane  i'.  Li'nch,  23  Teia 

Bouv.  Law  Diet.;  Black.  Com.  (Cooler  15. 

&  Shar^wood'sed.);  Kent's  Com.  (izth  By  the   California   Pol.   Code,  i I  i 

ed.);    Walker's   Am.   Law    (9th   ed.);  provided  that  "  an  office  becomes  vacan 

Washburn  on  R.  Prop.  (4th  ed.) ;   Wms.  on  the  happening  of  either  of  the  tbi 

on   R,  Prop.   (4th  ed.);  Challls  on  R.  lowing  events  before  the  expiration  o 

Prop,;    Ency.   Brit.    (9th   ed);    Watts  the  term.     1.  The  death  of  the  incum 

Actions  and  Defences.  bent.     ...    9.  His  refusal  or  neglec 

4,  Ineramaa  of  k  Femkle  81«t«, — The  to  tile  his  ollicial  oath  or  bond  withii 
word  '■  increase  "  as  applied  to  a  female  the  time  prescribed."  It  was  held  thai 
slave  includes  only  her  children,  and  in  order  to  effectuate  the  intention  o 
not  her  descendants  to  any  indefinite  the  legislature,  thU  provision  must  bi 
future  period.  Carroll  v.  Hancock,  3  construed  "as  regarding  the  persoi 
Jones  {S.  Car.)  L.  473.  duly  elected  to  an  office  Is  the  ineum 

A  bequest  of  a  female  slave  and  her  bent  of  that  office  from  the  time  of  III' 

increase  ought  to  be  construed  to  apply  commencement  of  the  term  for  whitl 

only   to   future    olTspring,    if   the    ex-  he   was  elected    until    the    eipir.itii" 

pression  he  not  enlarged  by  the  contest  thereof,  whether   he   qualifies   or  not. 

of  the  will  orother  adinissibte  evidence.  People  i',  Taylor,  57  Cal,  ftio. 


INCUMBRANCES. 

TKBEST.— See  note  i. 

JMBSAHCES— (See    Implied    Covenants- 

;  Mortgages). 


Insurance; 


nilloTi,  361. 

EDant  Against  IncumbrancM, 

■  363- 


I'et,  363. 
■mmicifalA 
'orlga^es,  3 


'tqaired  or  For- 


„,„»„,„  36,. 

'reach  of  CovenanI, 

.,368. 
igkway,,  J68. 
arly  If  a//,  36. 
ifrovementa  1 
\adem,  370, 

lw<f,  371. 

notaltdgt   and    Parol    Agret' 

tntt.  371. 

lumbrances  on   Insuied  Prop- 

rmi  of  Polity.  372. 

ial     the    AfflUatiom     Should 


Ditclosr,  373. 
3.  Notice  of  incumbrancts  Required, 

37S- 
4-  yidgment;  376. 
IV.  Pnority  of  Incurobrancea,  376. 

1.  RoHh  by  Rrgislration,  376. 
I.  Notice,  378. 


J.  Priority  of /ncttmbrancts  Rela- 
tive lo  AssigHmeals,  386. 

6.  Securitie),  387. 

7.  ZJoiter  Rigilt,  388. 

8.  Incumbrances  lo  Secure  PurchaM 

Money,  380. 


li.  Competing  Uens,  35 

13.  /?r/-'rt,.r  0/  /,.V«,  396. 

14.  Redemption,  yfi, 

15.  Reinscriftion.  cl 


397- 

An  incumbrance  is  a  burden  upon  land  depre- 
of  its  value,  such  as  a  lien,  easement  or  servitude,  which, 
1  adverse  to  the  interest  of  the  land  owner,  does  not  conflict 
lis  conveyance  of  the  land  in  fee.*     In  legal  fiction  an  in- 

ombantorMi  OfflM. — A  ttatuU  duties  of  that  office.  Kor  instances 
of  Februarv  I4lh,  lS40,enacted  man  who  is  elected  tountv  treasurer  is 
citizen  ehould  hold  at  the  same  required  to  give  iKindii  and  take  an 
frr  0/ni,  the  offices  of  associate  oatli  of  otKce,  Now,  those  things 
nd  countv  treasurer,  it  was,  must  lie  done  before  he  can  discliarge 
provided  tlial  the  statute  the  duties  ot*  the  office;  and  if  not  done 
in  due  time,  the  office  itself  is  vacant. 
There  is  no  incumbent."  Stale  f,  Mc- 
Collisler.  ir  Ohio  4^1. 

3.  iGreenlcafon  Ev..^  24J;  Chapman 
I'.  Kimball,  7  Neb.  599;  Carter  v.  Den- 
man,  23  N.J.  160.J73. 

A  right  lo  an  easement  of  any  kind 
in  the  land  is  an  incumbrance.  So  is  a 
mortgage.  So  also  \t  a  claim  of  dower, 
which  maj'  partially  defeat  the  plain- 
titTs  title  bv  taking  a  freehold  in  one- 
third  of  it  out  of  it.  And  for  tlie  same 
reason  a  paramount  right,  which  may 
wholly  defeat  the  plaintilT's  title,  is  an 
incumbrance.  It  is  a  weight  on  land 
whii-h  must  lessen  the  value  of  it.  Pros- 
cott  I'.  Trueman,  4  Mass.  630, 

tlvery  right  to  land,  or  interest  in  it, 
to  tile  dimhiution  of  its  value,  but  con- 
sistent, with  the  passage  of  the  fee, 
must   be   deemed   an   incumbrance,     i 


not  appiv  to  "present 

two  or  more  official  siaiions, 
:ir  term  of  office  should  expire.'' 
elected  treasurer  of  P  county, 
'  8th,  1839,  for  two  years,  from 
,  1840.  lie  qualified  himself  to 
;e  the  duties  of  ihc  office  by 
ond,  taking  oaths,  etc..  on  June 
)n  Kebrtiary  6th,  1840,  he  was 
an  associate  judge  of  P  county. 
qualified  to  dischai^e  the  duties 


April     4lh, 


It 


ibent  of 
offices  at  the  time  the  statute 
law,  within  the  meaning  of  the 
Said  the  court:  "I  cannot 
with  counsel,  that  a  man  ap- 
or  elected  to  an  office,  thereby 
I  an  '  incumbent '  of  that  office. 
imbent  of  an  office  is  one  who 
ly  authorized  to  discharge  the 


CoTnuut  Agklut.  INCUMBRANCES.  CoTBunt  Aguul 

cumbrance  may  be  defined  as  a  debt  or  obligation  for  which  tlv 
land  charged  Is  primarily  responsible  irrespective  of  its  owner.' 

n.  CoTenant  A^iainit  Inoofflbranoet — i.  Nature  of. — This  is  . 
stipulation  that  the  land  conveyed  by  the  title  deed  is  free  fron 
all  mortgages,  easements  and  the  like — free  from  all  rights  or  ir 
terests  lodged  in  third  persons.  It  is  a  covenant  in prasenti.  1 
there  is  an  incumbrance  then  existing  and  not  excepted,  suci 
covenant  is  "broken  as  soon  as  made." 

This  covenant  is  never  in  fuiuro  when  standing  alone,  am 
never  "runs  with  the  land  ;"  but  there  is  often  joinder  of  it  will 
the  covenant  for  quiet  enjoyment,  which  is  not  so  confined.  Am 
it  is  frequently  coupled  with  general  warranty,  which  runs  i*itl 
the  land  and  is  assignable.  The  covenant  against  incumbrance 
is  not  itself  assignable ;  and,  in  other  respects,  it  differs  from  gur 
cral  warranty.  If  incumbrances  exist  when  the  averment  is  tha 
they  do  not,  the  covenant  is  broken  as  soon  as  it  is  made,  ani 
becomes  a  chose  in  action  upon  which  the  covenantee  may  briti; 
suit.  He  cannot  assign  his  right  of  action,  though  his  legal  rc^ 
resentative  may  sue.* 

Action  on  the  covenant  may  be  brought  by  a  grantee  who  ha 
expended  money  to  clear  his  purchased  land  of  incumbrance- 
The  usual  action  is  for  breach  of  the  covenant.  If  the  land  lia 
been  assigned  and  the  breach  occurs  afterwards,  so  that  damatji. 
are  sustained  by  the  assignee,  he  may  claim  redress  of  the  origins 
grantor.  There  must  be  a  legal  removal  of  an  incumbrance  bcfor 
the  cost  of  clearing  the  property  of  it  can  be  allowed.  It  is  nc 
always  a  bar  to  recovery  that  the  grantee  had  knowledge  of  a 
incumbrance  when  he  bought  with  covenant  against  incuti' 
brances.' 

Inst.  4  5;  Mitchell  v.  Warner,  5  Conn,  Marston  v.  Hobbs,  a  Mass.  433;  Bid 

M^<  ,S^7-  ford  V.  Page,  1   Mass.  455;  Greenbv  1 

1.  Waples  on   Proceedings  in   Rem,  Wilcocks,  a  Johns.  (N.  V.)  1;  Hami 

p.  556.  4455-  ton   V.  Wilson.  4  Johns.   (N,   V.)  7- 

3.  WUTUty  uid  CoTtnMtt  Ax^nit  Kane  r.  Sanger.  14  Johns.  (N.  Y.j  S< 

Incumbruicas.— A   covenant   that    the  93.     A  covenant  hy  a  grantor  thai  tli 


grantor  "will  warrant  and  forever  de-  premises  are  not  encumbered, 
fend  the  premises  against  all  lawful  they  are,  is  broken  when  mad  "" 
claims,  freed  and  discharged  of  all   in-     right  to  sue  for  the  breach  is  ; 


mbrances,"   operates   as   a  covenant  action  and  not  assignable.     Garrison  : 

against  Incumbrances  and  also  as  a  gen-  San  ford.  11  N.J.  161,  299. 

era!  warranlj'.    Carter  v.  Denman.  33  B.  Aetlon. — A   grantee   may  recoii 

N.  J.   160.     This   covenant   ordinarily  damages  for  nionev  paid  in  clearing  o 

.    does  not  run  with  the  land,  while  war-  incumbrances,  though  it  was  paid  atti 

ranty   does.      Mitehell    v.    Warner.   5  he  had  brought  an  action  for  a  brtJc 

Conn.   497.     The   former    is   personal,  of  the  covenant   against  incumbrantf 

the  latter  is  a  covenant  real;  the  Ibrmcr  Johnson  t.  Collins,  116  Mass.  392.  Tli 

is  not  assignable,  the  latter  vests  in  as-  measure  is   the  cost  of  removal.    S 

signees.  Id.  Louis  v.  Bissell,  46  Mo.  157. 

A  covenant  which  is  broken  on  the  A  remote  grantee  of  lands  ma.v  mail 

deliverv  of  the  deed  becomes  a  chose  tain  an  action  in  his  own  name  again- 

in  action  in  the  hands  of  the   grantee,  the  original  grantor  on   a  covenant  i 

which  is  unassignable.     No  action  can  the   deed   of  the   latter  "that  the  sai 

be  maintained  on  it  except  by  Ihe  cov-  lands  are  free  from  all  Incumbrances. 

enantee    or    his    legal     representative,  where  the  substantial  breach  occurs  a 
362 


;  Ag«lMt.  INC  I  'MBRA  NCIiS.  Cnawut  Afaiut. 

'amag^fs. — Only  nominal  damages  for  an  incumbrance  can  be 
red  of  the  grantor  by  the  grantee,  who  has  not  removed  it. 
las  removed  it  at  his  own  expense,  he  may  recover  his  oiit- 
damagcs,  by  an  action  on  the  covenant.  It  is  for  him  t<> 
the  amount  expended  for  the  purpose.  He  is  entitled  to- 
irsement  only  so  far  as  his  charge  is  just  and  reasonable. 
id  evidently  be  unreasonable,  were  it  to  exceed  the  price  at 
he  bought  the  land.' 

■«j:«.— Unpaid  taxes  are  incumbrances  more  frequently  ex- 
perhaps,  than  any  other.  There  is  a  breach  of  covenant  if 
liiat  when  the  deed,  with  the  clause  against  incumbrances, 
1.  But  it  is  held  in  the  case  of  sales  for  taxes,  that  the 
:  cannot  withhold  any  part  of  the  price  for  the  purpose  of 
t  to  clear  ofT  the  incumbrances.  If  the  title  is  otherwise 
the  vendor  may  recover  the  price,  though  he  may  have 
ted  to  clear  the  title  of  incumbrances.* 
;rally  speaking,  unpaid  taxes  are  incumbrances  constituting 
:h  of  covenant.  They  are  such  always  when  they  are  a 
lon  the  land;  but  it  is  otherwise  where  the  statute  relieves 
the  lien  in  case  the  vendor  hasother  property  sufficient  ta 
all  the  tax.      If  the  tax  is  not  a  property  debt  but  a  pcr- 

,B&ignment  and  ihe  whok  actual  proof  is  on  the  plain tllT  to  show  tlic  viiJtie 

I  are  eiiKtained  bjr  the  assignee,  of  the   Incumbrance   removed  bv  liiin, 

I'.  Bent,  59  III.  38.  Kince    tlie   amount   really   paid   is   not 

lartiee  knew  of  the  eiistence  of  evidence  of  ihe  v«lue.     Citing  Laivliss 

ances  wlien  one  convej'cd  land  v.  Collier,  ig  Mo.  480. 
:heT  with  covenant  against  ill'         In  the  absence  of  proof  of  value,  only 

ices.     In  the  absence  of  fraud  nominal   damages    can    be    recovered, 

oke  the  fact  of  such  knowledge  llarlow   r.  Thomas.  15   Pick.  (Ma^s.) 

^ason  why  the   purchaser  may  ft^;   Anderson   v,   Knox,  30   Ala.   15^1; 

ver  on  the  covenant.     Graeei'.  Dickson   i-.   Desire,  2j   Mo.    151,   tdy; 

,  71    N.   Car.  316.     If  neither  Pate  r,  Mitchell,  33  Ark.  jgo,  ii/rJ  by 

Idington  V.  Nix,  49  Mo.  134.  Rawle,  p.  394. 

ng  can  be  recovered  for  clear-         A  deed  of  general  warranty  embraces 

n  incumbrance,  unless  it  can  be  the  covenants  that  Ihe  vendor  is  eei^ed 

ihavebeenlegallyentinguished.  in   fee,  and    that   there    are  no    incum- 

igh  I'.  Smith,  23  Ohio  St.  5S4.  brances  under   South   Carolina   act   of 

UCM. — The  grantee  of  a  deed  179^-     Lessley  v.  Bowie  (S.  Car.),  3  S. 

enant  against  incumbrances  is  E,  Rep.  199. 

in  an  action  upon  the  cove-  9.  Tkza*. — Where  Ihe  vendor  claim» 
rA:over  the  amount  necessarily  under  a  tax  title,  he  is  entitled  to 
i  by  him  in  removing  an  recover  against  the  vendee  In  a  suit  for 
ancc  which  existed  at  the  date  the  purchase  price,  notwithstanding  tlie 
td.  If  he  has  not  removed  it,  fact  that  he  lias  agreed  with  the  vendi-e 
still  recover  nominal  damages,  in  writing  to  clear  the  title  to  Ibc 
.  Lvman,  30  Wis.  41.  premises,  unless  the  vendee  can  >)iow 
es  where  the  defect  of  title  or  that  the  title  is  imperfect.  And  where 
mbrance  has  [been]  or  could  the  vendor  enters  into  a  written  agrec- 
led  or  removed  by  purch.ise,  it  ment  with  his  purchaser  to  clear  tlie 
idered  that  the  plaintilT  in  title  to  the  premises,  parol  evidence 
to  recover  the  amount  which  that  the  vendor,  having  only  a  tax  title 
fairly  and  reasonably  paid  for  intended  to  hind  himself  to  procure  a 
pose.  Rawle  on  Covenants,  p.  deed  from  the  holder  of  the  patent  title, 
t  the  many  authorities  there  is  admtiisible  in  explanation  of  ihe  writ- 
He   tdi*    *^Bt    the   burden   of  ten    agreement,    as    it    would    add     a 
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sonal  one,  under  any  exceptional  provision  of  law,  it  would  not  bi 
an  incumbrance,  but  the  land  would  pass  free  from  burden  tothi 
vendee.' 

A  tax  burden  should  be  felt  by  the  vendee  before  complaininj 
of  it.  He  should  show  that  he  has  had  it  to  pay,  or  that  hi 
possession  has  been  disturbed,  before  declining  to  pay  the  puc 
chase  price  on  the  ground  that  the  covenant  against  incumbrance 
has  been  broken.'  If  the  land  has  not  been  taxed  but  merel; 
entered  on  the  assessment  roll,  the  vendee  cannot  complain  tha 
it  was  an  incumbrance  when  he  bought  it,  though  the  act  shouli 
result  in  a  levy  afterwards  which  would  encumber  the  land.' 

4.  Municipal  Assessments. — Though  a  tax  is  not  a  lien  upoi 
land  until  it  has  been  legally  laid,  and  the  mere  assessment  forthi 
purpose  of  laying  it  is  not  the  creation  of  an  incumbrance,  ye 
the  assessment  for  benefits  conferred  by  municipal  improvement 
is  geiierally  held  to  attach  the  burden  at  once  to  the  land  assessed 
Even  where  the  assessment,  existing  at  the  time  of  a  sale,  wa 
subsequently  vacated,  the  incumbrance  so  far  remained  that,  upoi 
a  reassessment,  paid  by  the  vendee,  the  vendor  was  bound  to  re 
pay  under  his  covenant.* 

dibtinct   obli^tion   (o  it.      Kramer   v.  paid  the  taxes  to  remove   the  incum 

BicMe  (Iowa),  31  N.  W,  Rep.  90.  brance,  or  that  he  had  been  dulurbe 

A   betterment    tai,  Jegally   asseBsed  In  possession  of  the  land  in  consequenc 

upon  an  estate,  constitutes  a  breach  of  of  the  Incumbrance.     Chenej'  v.  Ctt 

covenant   of  warrantj-  against   incum-  Nal,  Bank,  77  111.  562. 
brances.Foleyi>.HaverhilI,i44Masg.35j.         3.  AaHHmant    Hot    InenmbTMiea  1 

That  a  portion  or  the  land  conveyed  Mew  York. — The  entry   of   land  in  a 

has  l>een  illegally'  sold  for  taxes  is  no  assessnient  roll  does  not  constitute  a 

breach  of  the  covenant  against  incum-  tntunibrance   thereon;  and   the  asse;.' 

brances.  Cummings  v.  Holt,  56  Vt.  ^84.  ment,  or  the  subsequent  levy  of  the  U 

A  covenant   that  the   land  was  tree  thereon,  is  not  a   breach  of  covenar 

and  clear  from  all  incumbrances  was  against   incumbrances   contained   in 

held  to  be  broken  if  there  were  unpaid  deed   of  the   land,   executed   after  1I1 

taxes  on  the  land  at  the  date  of  the  con-  completion  of  the  assesimcni  roll,  bi 

vej-ance.     Fuller  v.  Jillett,  9  Biss.  (U.  before  the  levv  of  the  tax.     Barlow  1 

S.)  196.  ,  St.  Nicholas  Nat.  Bank,  63  N.  Y.  391 

Unpaid  taxes,  constituting  a  lien  on         In    an   action   for   the   breach   of 

land,  are  within   the  covenant   aeainst  covenant  against  incumbrances,  on  111 

incumbrances.     Plowman   v.  Williamfl,  ground  that  a  tax  was  unpaid,  the  plair 

6  Lea  (Tenn.)  368.  tiff  can  recover  only  nominal  damage 

1.  In  Connecticut,  taxes   are   not   a  if  the  grantee  requested   that  the  ta 

Hen  on  the  land  taxed,  if  the  owner  has  should  not  be  mentioned  in  the  dee< 

other  properly  sutlicient  to  pay  them,  promised    to    pay   it    himself   and    t 

One   sued    upon    a    covenant    against  indemnify     the     grantor     against     i 

incumbrances,   alleged    to    have    been  Ncwcomb  r.  Wallace.  112  Mass.  35. 
brulien  by  the  existence  of  a  tax  lien  on         A  grantor  is  not  bound  topav  a  la 

the  land,  was  allowed  to  show  that  he  on   the  land  he  has  conveyed  when 

held  other  property  siiRicient  to  meet  was  assessed  but  not  confirmed  bcfoi 

the  taxes.  Briggsr.  Morse.  43  Conn.  258.  the  sale.     This  is  *c/rf   where  the  dee 

1,  A  vendor  sued  upon  a  promissory  contained  a  co\'eriant  that  the  land  m 

Hole  given  for  purchase  money.     The  '■free,  clear,  discharged   and  unencun- 

vendee   pleaded    that   he   had    bought  bered  of  and   from   all   charges,  taxe 

under  full  covenants  but  the  land  was  assessments  and  incumbrances,  of  whi 

encumbered  with  a  lien  for  taxes.     The  kind  and   nature   soever."     Lathers  : 

court   held  the  plea  bad  on  demurrer.  Keough,  109  N.  Y.  583. 
for  failing  to  show  that  the  grantee  had        t.  Mnnlclpftl  AiMMinant. — There  wi 

aw 
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n  before  the  making  of  the  assessment,  its  incumbrance 
en  held  to  have  attached,  if  public  work,  beneficial  to  the 
ty  subsequently  assessed  for  it,  has  been  done  prior  to  the 

the  property.  The  property  obligation  has  been  incurred, 
;come  a  breach  of  the  covenant,  for  which  the  vendor  is  re- 
ble.*  But  where  the  mere  ordering  of  an  assessment  creates 
I,  land  may  be  freely  sold  unburdened.* 
;re  the  ordering  of  an  assessment  does  create  a  lien,  the 
otherwise.'  And  the  incumbrance  has  been  held  to  attach 
«ssment  for  an  improvement,  though  the  vendor  who  cove- 
I  against  it  had  received  only  constructive  notice.*  Even 
t  improvement  estimate  is  sometimes  made  by  statute  to 

a  lien ;  but  where  this  is  so,  land  sold  under  covenant 
t  incumbrances  before  the  estimate,  though  after  the 
ling  of  the  work,  passes  free  from  lien.* 
oral  promise  by  the  subsequent  grantee  to  pay  an  assess- 
A'ill  not  relieve  the  grantor  from  the  covenant  against  in- 
anccs  written  in  the  title.'  But  otherwise,  if  the  grantee 
I  obligated  himself  in  an  instrument  of  even  date  and 
ng,  both  construed  as  one.' 

lant  against  incumbrances  in  a  Che  order   but   r>efore    the    atsessmcnt 

anveying    land.      A    munEcipaJ  was  made.     Carr  d.  Dooley,  119  Ma^s. 

ent  fat  benefiu  was  vacated,  but  294, 

cessment      subsequently'    made  i.    An   assessment  of  benelit  from  a 

the  land,  which  the  grantee  had  street  widening  was  keld  to  be  a  breach 

The  court  beU  that  he  could  of  the  covenant   against   incumbrancer 

the  amount  of  the  assestiment  in  a  deed  of  the  ahHessed  premises  after- 

le  covenant.    CadmuB  i'.  Fagan,  wards  executed,  although  the  granlur. 

549.  at   the   time   of   the    conveyance,   had 

abilttv   to    assessments   for  the  only  constructive  notice  of  the  widen- 

;  of  a  street  ie/i/ to   be  a  breach  ing,      Blackie    i'.    Hudson,    117    Ma—. 

covenant  against  incumbrances  iSl. 

ed  eiecuted  after  the  opening  B.  Where  a  street  improvement  esii- 
reet  though  before  the  mak-  mate  was  a  lien  which  attached  to  land 
he  assessment,  t'agan  v.  Cad-  liable  to  assessment,  it  was  held  thai  ii 
N.  J.  441.  covenant  of  incumbrances  made  prior 
ty  lots  were  conveyed  with  to  the  estimate  is  not  broken  hy  liie 
it  against  all  "charges,  assess-  lien,  though  work  on  the  improvement 
taxes,  liens,  incumbrances,  of  began  before  the  conveyance  was  made. 
iture  or  kind  soever,"  Prior  to  Langsdale  v.  Nkklaus,  38  Ind.  189. 
iveyance  the  city  had  ordered  «.  A  covenant  against  incumbrances 
ttruction  of  a  sidewalk  in  front  In  a  deed  cannot  be  cut  down  so  as  lo 
ots.  and  had  adopted  an  ordi-  exclude  a  betterment  assessment  by 
vying  an  assessment  on  them  for  proof  of  a  prior  oral  agreement  that,  in 
o  lien  attached  prior  to  the  sale,  consideration  of  the  promise  of  the 
mtee  had  to  pay  the  assessment;  grantor  lo  execute  the  deed  In  question 
intor  was  ield  not  liable  upon  and  another  deed  to  the  grantor's 
rranty.  Tull  v.  Royston,  jo  brother,  the  grantee  would  pay  the  as- 
7,  Kcssment  mentioned.  Flynn  v.  Bour- 
le  rule  that  an  assessment  for  neu'f,  141  Ma^8.  ::77. 
ents  Incomes  a  lien  from  the  7.  If  land  is  conveyed  with  a  gen- 
the  Ofder.is  applicable  loassesil-  eral  covenant  against  Incumbrances, 
or  drains  and  sewers.  It  was  and  the  vendee  on  the  same  day  exe- 
at such  an  assessment  consti-  cule  to  the  vendor  a  deed  of  trust  to  se- 
breach  of  the  covenant  against  cure  part  of  the  purchase  price,  in 
nuices,  in  a  deed  delivered  after  which   he   expressly    agrees   10  pay  all 
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Even  an  illegal  assessment  was  held  to  operate  as  an  incui 
brance,  when  the  grantee  had  been  put  to  expense  in  removing 
from  land  bought  under  it,  and  when  he  had  become  liable  to 
reassessment.* 

The  covenant  may  apply  to  only  a  part  of  land  sold.* 

5.  Morlffages.-^Th^  general  formof  thecovenant  against  incur 
brances  may  be  modified  by  exceptions.  If,  for  instance,  a  moi 
gage  be  excepted  from  the  covenant,  the  grantee  has  no  acti( 
upon  the  covenant  so  far  as  that  is  concerned.  The  existence 
that  particular  mortgage  is  no  breach.  That  is  ail  the  grant 
gains  by  the  exception.* 

A  purchaser  who  had  assumed  the  payment  of  a  mortgage  c 
property  conveyed  to  his  wife  by  his  vendor,  with  covenai 
against    incumbrances,  suffered    the  mortgage   to   be   foreclosi 

the  taxcE  (hen  existing  against  the  land,  casea  suBtain  the  rule  as  above  stal« 

both  transaction>   are   to  be  construed  Eslabrook   r.   bmilh,  6   Gny   (Ma& 

together  ae  one.     The  vendee  la  bound  t,-]i,  577;  Calkins  v.  Copley,  19  Mid 

to  pay  the  taxes,  and  he  cannot  recover  471 ;  Sumner  v.  Williams,  8  Mau.  l( 

from  the  vendor  under  the  general  cov-  loi,   214;  Donahoe  i>.  Emery,  9  M< 

enant    against    incumbrances.       Greer  (Mass.)   63;    Howell   v.    Richanlt. 

I'.  Redman,  91  Mo.  375.  East  633;  Smith   v.  Compton,  3  Bai 

1.  When  the  grantor  had  covenanted  &  Adol.  189;  Norman  u.J^tMter,  1  Mc 

against   incumbrances,  he  was  held  lia-  101;  Peters   v.   Gnibb,   21   Pa.  St.  41 

bk- for  a  sewer  assessment.    It  was  said  460;    Diivall   t.  Craig,  j   Wheat.   (1 

that  though  the  assessment  was   illegal  S.)   41;.   58;    Dickinson   v.    Hoome. 

ir  the   grantee   was   liable  to  reassess-  Gratt.'  (Va.)  301;  a.  c.  8  Gralt.  (Vj 

ment  he  could  recover  "the  reasonable  3i;8;  Barton'  v.  Fitzgerald.  15  East  51 

expenses  paid   bv   him"  lo  remove  the  Cornell   v.  Jackson,  3   Cush.  (Masi 

incumbrance.     I'he  grantee  has  his  ac-  506;    Rawle  on   Cov.  (4th  ed.).  49S 

lion  for  breach   of  covenant.    Coburn  leq.;  Stannard  i>.  Forbes,  6  Adol.  &  I 

T'.  Litchfield,  13]. Mahs.  449.  ^71;  Kean   v.  Strong,   9  Ir.  L.  74, 6 

1.   Land  Partly  BnenmtMrcd. — When  ^2."     Bennett   v.   Keehn,  67  Wis.  i; 

.a   fourth   of  an   undivided   estate  had  161-2. 

been  conveyed  with   covenant   against        "The  case  of  Morrison   i'.  Morriso 

incumbrances,  and   three-fourths  with-  38  Iowa  73   ...  is  not  in  conflict  wii 

out  it;  and  when  the  grantee  was  com-  the   authorities    atKive   cited.    .    .    1 

pelled  to  pay  an  assessment  for  belter-  that  case  the  exception  of  the  mortga' 

mcnts     on    all    the     property     which  followed  all  the  covenants,  and  it  w: 

had   Income    an    incumbrance   before  therefore  keld  that  the  exception  «a* 

the     conveyances,     he     may     recover  limitation    upon    the    precedent  covi 

■o(  the    grantor    only     one-fourth     of  nants.     The   covenants   were  that  0 

the  assessment  paid.     The  grantor  had  grantor   was   seized   of   the   premise 

sold   the   three-fourths  in  his  capacity  that   they  were  free  and  clear  of  all  ii 

as  guardian.      Smith    v.   Carney.   127  cumbranccs;  that   he   had  a  good  rigl 

MuBi.  179.  '  to  sell;  and  that  he  would    warrant  ar 

3,     Hortsac*      BzcspMd. — Covenant  defend  the  premises  against  the  la»f 

was  that  t lie  land  was  "free   and   clear  claims  of  all  persons  whomsoever,  c 

from  all  incumbrances  except  a   mort-  cept  a  mortgage  of  $800,  etc.    This  e' 

gage  thereon  for  $1,400,"  etc.     The  ex-  ceptlon,   foJTowIng    all   the  covenant 

ceplion  was  notice  to  the  grantee.     "It  may  well   be  tela  to  restrain  and  lim 

prevents  him  from  mainlamlng   an  ac-  all  'the  preceding  covenants.     The  ni 

tion  upon  the  covenant  against   incum-  is,  however,  that  when  the  limitation 

brances,  basing  such   action   upon  the  in   a   precedent  covenant,   it  dors  ni 

mortgage  so  excepted   from   the   cove-  limit  or  restrict   the   subsequent  con 

nant,   and    it    seems   to  us,"  said   the  nants  unless  it  clearly  appears  from 'I 

■court,  "Ihal  is  all  the  benefit  the  gran!-  whole  deed  that  such  was  the  intenli* 

ors  can  claim  on  account  of  such  exct'|>-  of  the  parties."     Bennett:'.  Keehn,  ( 

tion  in   the   covenant.    The   following  Wis,  154,167. 
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the  land.  The  wife,  under  the  circumstances,  could  re- 
lothing  of  the  vendor  under  his  covenant.* 
tere  is  a  mortgage,  and  the  vendor  has  advanced  the  sum 
iry  for  its  removal  to  the  vendee,  the  latter  should  so 
t,  notwithstanding  the  covenant  in  the  deed  against  incum- 
-,.      Should   he  fail  to  do  so,  and  yet  sell  the  land  to  a 

purchaser,   it   would    be   manifestly    unjust   to   the  first 
% 

ossession — Breach   of  Covenant. —The  vendee  acquires  con- 
/e   possession   by  purchasing  at  a   mortgage   foreclosure, 

I  the  former  owner  was  not  in  actual  possession.    The  latter 
ed  in  such  a  sense  as  to  enable  him  to  sue  his  vendor  for 

of    the    covenant    against    incumbrances.*      From    the 
It  of  sale  to  him,  the  covenant  was  broken.* 
ons,  becoming  ecs/tiis  guc  trusts  by  the  transfer  of    notes 
m  for  purchase  money  of  mortgaged  land,  cannot   claim 
sion  of  the  land  itself  on  the  ground   that  the  covenant 

incumbrances,   in    the  deed   of   sale,  was   broken   as  to 
lives.* 
incumber  property  after  the  date  of  the  covenant   is   no 

lentjon  of  an  eiUting  mortgage,  ance   thereof,  under  a   mortgage  fore- 

mortgagcc  and  the  turn  ntated,  clonure,  vests  In  the  grantee  the  con- 
volume  and  folio  of  the  record  Rtnictlve  poBBeolon  and  dlve<t«  the 
ned  In  the  deed.  In  only  to  de-  former  owner  of  all  right  of  pos>es«ion, 
id  identify  the  mortgage.  It  is  and  fuoh  an  eviction  T«  a  breach  of  the 
incumbrance  to  the  extent  of  covenant  against  incumbrances  con- 
.  due  thereon  for  principal  and  tained  in  Chedeed.  Nichols  t'.  Aleian- 
Shanahan  i',  Perrj,  130  Mass.  dcr,  jS  Wis,  118. 

«,  The  covenant  U   broken   imniedi- 

on  sale  of  lands  the  purcha"er  atelv   where   there    Is    an   outstanding 

the  payment  of  the  mortgage  mortgage    on    the    demised     premises, 

conveyance,  by  purchaser's  re-  Brooks   1-.   Moodj'.  it,    Ark,  451,     See 

\\y,  and  without  any  considera-  Almv    v.   Hunt,  48  III.  45;  Marbury  v. 

nthewife.  was  made  lo  the  wife.  Thornton,  81  Va.  702. 

d  contained  a  covenant  against  0.   Defendants      conveyed     land     to 

ances,  and  the  wife  brouglil  an  Davis  with  special  warranty,  taking  his 

hername  for  breach  ofthe  cove-  promissory  notes  secured  by  trust  deed 

'ield,  that  it  was  a  good  defence  on  the  land.     The  notes  were  indorsed 

that  the   eviction   took    place  to    the    plaintllT»,    who    thus    became 

c  mortgage,  which  the  husband,  cnliih    guf    trttslt    under    the    trust 

purchaser,  encaKed  to  pay,  and  deed,     tl  afterwards  appeared  that  the 

onscqucnce  of  his  failure  topav  land  was  encumbered  when  It  was  sold. 

i  -v.   Sycks,  27  Ohio  St.  185.   '  The  plaintiffs  were  itld  not  entitled  to 

purchaser    whose    vendor  has  possc>.'ion  of  the  land;  there  had  l>een 

ted  against  incumbrances,  and  no    breach   of  covenant,  as    to    them, 

n  money  expressly   to  take  up  Washington     City    Saving     Bank     v. 

landing   mortgage',  is  bound  to  Thornton,  83  Va.  157. 

In  favor  of  his  own  subxequenE  t.  Giving  an  incumbrance  on  prop- 

cru,  who  take  with  similar  cove-  eriy,  after  covenanting    it    to    be   free 

lleisliable  lorefund  thcmoney  from   Incumbrances   i»  not  a  breach  of 

one  of   them    to   redeem    ii.  the  covenant,  nor  a  breach  of  warranty. 

II  V.  Drurv.  is   Mich.  ^.V  Fontcr  t'.  Woodward.  I41  Mass.  160. 
iMuUm — Br«Uh  of  OoTtnMit, —  Discharge   in   insolvency   cannot  be 
land  is  not  in  the  actual  pos-c--  pleaded   in   defence   of    an   action   for 
any  person,  a   sale  and  convo  -  breach  of  covenant,  because  of  a  lint 

'  ati7 
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7.  Easements. — Though  a  public  easement  over  vacant  and 
unenclosed  flats  has  been  held  not  an  incumbrance,  the  right 
to  overflow  land  is  such,  generally ;  so  that  a  covenant  against  in- 
.  cumbrances  would  include  such  right.  Vested  in  another,  the 
right  to  overflow  would  be  a  diminution  of  the  value  of  the 
property  purchased.' 

If  the  land  is  subjett  to  any  easement  or  servitude  at  the  time 
it  is  sold  with  covenant  against  incumbrances,  there  is  an  imme- 
diate breach  of  the  covenant.  This  may  be  illustrated  by  the 
right  of  way,*  the  right  to  use  a  spring,*  the  right  to  construct  or 
use  a  railway,*  to  cut  a  ditch  or  cinal  for  draining,*  to  make  and 
maintain  an  artificial  water  course,*  to  cut  timber,^  to  dam  a 
stream,'  and  any  right  in  another  that  lessens  the  value  of  land 
conveyed,* 

The  fact  that  both  the  vendor  and  vendee  knew  that  a  railroad 
was  in  operation  on  the  land  sold  is  no  bar  to  a  suit  for  a  breach 
because  of  the  existing  easement."**  If  there  is  no  covenant  and 
the  vendee  is  deceived,  he  may  sue  for  deceit," 

S.  Highways. — A  public  road  is  not  an  incumbrance  within 
the  usual  meaning  of  the  words  of  the  covenant.  Land  is 
bought  and  sold,  with  highways  crossing  it,  without  any  thought 
of  its  being  burdened  thereby.     And,  as  a  matter  of  experience, 

reeling     on     the     land.       Waggle    v.  ■.  Blake  v.   Everett,  i  Allen  (Ma».) 

Worthy  tCal.),  i^  Pac.  Rep.  831.  350;   Weatherbee  :■.  Bennett,  1   Allrn 

1.  Bu«in«nt.— The   easement  of  the  (Mass.)  43S. 

public  over  flats   not  built  upon  or  in-  4.  Barlow  v.  McKinley-,  14  Iowa  ;o; 

closed  IE  not  an  incumbrance  within  the  Beach  i>.  Miller,  51  III.  306;  Piircell  :'. 

usual  covenant.     Montgomerj'  v.  Reed,  Hannibal  etc.  R.  Co.,  jo  Mo.  504. 

69  Me.  510.  a.  Smith  v.  Sprague,  40  Vt.  43. 

■  consisting  of  aright  lo  ■-  Prescoll  i>.  Whfte.ai  Pick.(Mas  ' 


flow  land,  constitutes   a   breach  of  the  ^41.     Ciiiw/ar«  Prescott  v.  Williams,  5 

covenant  against  incumbrances,  and  is  Mel.  (Mass.)  429,  433. 

a  proper  defence  to' the  notes  given  for  1.  Cathcart  v.    Bowman,  j   Pa.   St. 

the    purchase    money.       Pattcreon    v.  319;  Spurr  t>.  Andrew,  6  Allen  f  Mass.) 

Sweet,  3  111.  App.  J50.  430. 

A   payment    or    settlement  of  gross  S.  Morgan  :>.  Smith,  11  III.  199;  GinTi 

damages  caused  by  the  llowage  from  a  v.  Hancock,  31  Me.  42. 

mill  dam  creates  an  incumbrance  con-  9.  Rawte  on  Cov,,  pp,  too,  iot,  titi»^ 

ttitiiting    a    breach    of   the   covenants  the    authorities    copied   In    the  above 

against  incumbrances,  and  of  warranty  seven  notes,  except  one. 

in  a  subsequent  deed.     Isele  f.  Arling-  10.    A   railroad   company's  right  ol 

ton  Bank,  135  Mass.  143.  way  is  an  easement  whose   existence  i^ 

Where  flats  covered  by  the  sea  are  a  breach  of  the  covenant  against  incum. 

granted  by  the  commonwealth  to  one  brances  in  a  deed  made  afler  the  gran' 

who  agrees  to  fill  them  up  by  a  stated  of  the  way  over  the  land  conveyed,  to  a 

time,  the  grant  being  by  warranty  deed  grantee  who  is  not   the   railroad  com, 

with    covenant    agSnst    incumbrance,  pany.     The  covenantee  has   his  action 

the  public  right  of  user  for  navigation  for  the  breach,  though   both   parties  to 

is  not  extinguished  until  they  are  filled,  the  deed   knew   that   the  railroad  ua> 

Boston  etc.  Steamboat  Co.  v.  Munson,  upon  the  land  and  in  use,  and   that  the 

117  Mass.  34,  covenant    would     not    be    performed. 

1.  Wilson    V.    Cochran,   10   Wright  Beach  p.' Miller,  51  III.  jo6. 

(Pa.)  333;  Russ  V.  Steele,  40  Vt.  310.  11.  DsCBit.— When  a  vendee  desires  lo 

Comfare  McMuUin  v.  Wooley,  2  Lans.  protect  himself  against  an  easement  he 

{N.  Y.)  394.  should   take  a  covenant  against  incum- 
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ire  an  advantage  rather  than  a  detriment  to  lands.  Cases 
however,  in  which  the  right  to  open  a  highway  would  be  a 
.  incumbrance.'  "  It  is  a  legal  obstruction  to  the  purchaser 
rcise  that  domain  over  land  to  which  the  lawful  owner  is 
d.  An  incumbrance  of  this  nature  may  be  a  great  damage 
purchaser,  or  the  damage  may  be  very  inconsiderable,  or 

nominal.  The  amount  of  damages  is  a  proper  subject  of 
oration  for  the  jurj-  who  may  assess  them,  but  it  cannot 
:he  question  whether  a  public  town  road  is,  in  legal  contem- 
I,  an  incumbrance  of  the  land  over  which  it  is  laid,"'  On 
itrary  it  has  been  said  that;  "Although  a  public  highway, 
ibt,  is,  in  many  instances,  an  injury  instead  of  a  benefit  to 
Ider  or  owner  of  the  land  upon  which  it  is  located,  and 
ire  tends  to  lessen  its  value  in  the  estimation  of  a  purchaser, 
s  fair  to  presume  that  every  purchaser,  before  he  closes 
itract  for  his  purchase  of  land,  has  seen  it  and  made  him- 
quatnted  with  its  locality  and  the  state  and  condition  of  it; 
msequently,  if  there  be  a  public  road  or  highway  open  and 
upon  it,  he  must  be  taken  to  have  seen  it,  and  to  have 
n  his  own  mind  the  price  that  he  was  willing  to  give  for 
d,  with  a  reference  to  the  road.  .  .  .  The  existence  of 
jhway  could  not  be  regarded  as  an  incumbrance  that  came 

the  meaning  of  the  parties  when  they  used  the  term,  '  in- 
inces,'  in  their  contract ;  and  hence  an  action  of  covenant 
lot  be  sustained  on  account  of  it  for  a  breach  of  the  cove- 
jainst  incumbrances."' 

arty  Wall. — The  right  in  another  to  build  a  wall  partly  on 
uid  is  generally  held  an  incumbrance.* 

If  its  cilslence  ti  concealed  cumbrances.     Deavcrgers  v.  Willis,  j6 

n  and  he  has  taken  no  covenant  Ga,  515. 

t,  he  may  sue  for  deceit.     Mc-  A  highway  or  railroad  Is  an   incunv 

V.  Vioa\ty,   2    Lane,    (N.   Y.)  brance  obstructing  the  free  use   of  the 
land  it  rung    over.      A    vendor  of  Bucti 

bWAj. — In  the  conveyance  of  a  land  covenanting  that  it   is   clear  from 

land,  a  public  highway  running  Incumbrances  may  be  made  to  remove 

the  tract  is  not  an  incumbrance  the  road  or  pay  dumages  in  a   suit  for 

!ic  meaning  of  the   usual  cove-  theperformanceofhtscovenant.  Purcell 

le.    Jordan   v.   Eve,  31   Gratt.  i>.  Hannibal  etc.  R.  Co.,  50  Mo.  504. 

a.  Parsons,  C.  J,  in  Kellogg  v.  In- 

were  described  In  the  deed  as  gersoll,  1  Mass.  97,  101. 

g  lo   the   center    of   a    street  S.    Kr.NNEOv,   j.,    in    Patterson    v. 

as  to  be  made,  and  with    refer-  Arthurs,  9  Watts  (Pa.)  itj. 

a  piat  on  which  the  proposed  «.  Party  W&Il. — A  wall  having  t>een 

IS  traced.    HtM,  that  the  grant  built  on   a  boundary  line  by  the  owner 

iject  to  the  street,  and  that  the  of  one  of  the  adjoining  properties,  the 

:nt  use  of  the  street  as  a  high-  other  agreed  to  pay   one-half  the  cost 

not  constitute  a  breach  of  Ihe  fn  case  the  wall  should  be  used  by  him- 

t    against   Incumbrance.     Cin-  self,  his  heirs  or  his  assigns.     He  sold 

['.  Brachman,  35  Ohio  St.  289.  before    using,   and    gave    a    covenant 

ilic  road  on  land    purchased  hy  against  incumbrances.    Bui  ll  was  ield 

I  knows  of  its  existence   at  the  that  the  right  of  the  proprietor  of  the 

the  purchase  does  not  consti-  adjoining   land   lo   maintain    the   wall 

each  of  a  covenant  against  in-  partly  upon   the   land    that   was    sold 

10  C.  of  L.— 24  36» 
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10.  Improvements  Required  or  Forbidden. — The  duty  to  do 
not  to  do  may  be  an-  incumbrance.  Binding  oneself  to  keep 
certain  style  of  fencing  around  a  lot  or  farm,  to  erect  buildin 
only  in  a  certain  way,  and  like  restrictions,  are  incumbranc 
which  the  purchaser  of  land  may  wish  to  be  relieved  of;  and  tl 
covenant  against  incumbrances,  in  its  general  form,  covers  all  sui 
land  burdens.  Where  there  is  a  known  city  ordinance  inhibitii 
the  erection  of  combustible  buildings  within  certain  limits,  tl; 
restriction  would  not  be  deemed  an  incumbrance.* 

11.  Lease. — If  land  is  leased,  it  is  burdened.  The  lease  mi 
be  valuable,  and  one  who  purchases  land  subject  to  it  may  inc 
no  injury,  and  therefore  be  entitled  to  no  damages  for  a  breai 
of  covenant  against  incumbrances.  Still,  the  existence  of  a  rig! 
in  another  to  the  use  of  the  land  for  a  period,  though  the  consi 
eration  may  be  equivalent  to  the  right,  ts  an  instant  breach 
covenant.* 

was  an  incumbrance  and  conitltuted  a  peal  of  Edmunds  (Pa.),  8  Atl.  Rep. 
breach    of   the  covenant.     Mackey  v.        1.   InUdlnf  mttlctioni   are  "incui 

Harmon,  34  Minn.  (68,  brancea."      The     lerra      include* 

Right  to  the  use  of  a  common  stair-  restrictions,   obstructions    and  impei 

way  is  an  Incumbrance  upon  real  estate  ments  tending  lo  impair  the  free  l 

In  which  this  right  exists  In  favor  of  an  and    transfer   of  land.      Anon.    I    A1 

adjoining  proprietor.     It  was  held  tliat  (N.  Y.)  N.  C.  56.     But  aconditiontt 

the   grantor  was  liable  on  his  covenant  a  citj'  lot  shall  not  be   used  as  a  cen 

upon   selling   estate  thus  encumbered,  tery  was  held  not   an  incumbrance 

McGowen  v.  Myers,  60  Iowa  156.  the  title,  as   between  the  grantor  a 

A  party  wall  was  Af/(/ to  be  not  an  in-  grantee.     Flovd   v.  Clark,  7  Abb.  ( 

cumbrance.     Musgrave    -d.   Sherwood,  Y.)  N.  C.  13^. 
S4  How.  Pr.  <N.  Y.)  33S.  An  agreement  in  adeed-poll  seasoi 

The  existence  of  a  party  wall  wholly  bly  recorded,  that   the  grantee  (a  ra: 

upon  one  of  two   contiguous   lots,  yet  rled    woman),   her    heirg  and  assig 

■ubject    to    right     of    enjoyment    by  would    forever   make   and   maintaii 

the  owner  of  the  other,  constitutes  an  good    fence    all    around    the    gran' 

incumbrance   and   is  a   breach   of  the  premises,  whs  held  to  create  an  incu 

covenant  against  incumbrances.     Mohr  brance  within  the  meaning   of  a  co' 

V.  Parmelee,  \x  N.  Y.  Super.  Ct  320.  nant  against   incumbrances  in   a  di 

"  It  was  held  in  New  York,  In  a  case  subsequently  made  by  a   person  clai 

between    lessor    and    lessee,   that    the  ing  under  her.     Burbank  v.  Pillsbu 

covenant  was  broken  by  the  adjoining  48  N.  H.  475. 

owner  having  the  right  to  use  the  party         3.   Laaa*. — An    outstanding  lease 

wall  (Giles  V.  Dugro,  1   Duer  (N,  Y.)  within  the  meaning  covenant  agai 

331);   but  in  a  late  case  in /dwa,  which  Incumbrances.       Fritz   -v.     Pusey, 

was  between  vendor  and  publisher,  the  Minn.  368. 

decision  was  the  otherway  (Bertram  v.        An  illegal  refusal  of  a  lessee  to  f 

Curtis,    31    Iowa  46).     Possibly   local  render    possession    is    not   witliin  1 

provisions  as  to  party  walls  may  recon-  covenants  of  a  deed   from   the  less 

cile  these  cases;   otherwise  the  decision  Noyes  v.  Rockwood,  56  Vt.  647. 
in  Iowa  would  seem  to   be   the   better         It   has  been   said    in     several  ca 

law."  Rawleon  Cov.  101.  that  the  covenant  will  be  broken  bv 
existence  of  a  prior  lessee  (Bacheli 
V.   Stu(^is,  3  Cush.  (Mass.)  101;  V 

. _„ ._    ^.       ..  Wagner    v.   Van   Nostrand,   19   lo 

thousand  dollars,  which  was  entered  as  42:;   Grice  v.   Scarborough,    I    Sp 

a  decree.      In  1881   the  land  was   sold  (S.  Car.)  649.     In  Edwards  f.  Gale, 

a^ain  without   notice  of  the   easement  Me.  360,   the  lease   wa«   expressly  1 

given  to  the  purchaser.     He   could   re-  cepted  from  the  covenant).     And  t 

cover  for  the  breach  of  covenant,     Ap-  may  be  unquestionably' true.    It  m 
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Dower. — The  right  of  dower  in  land  is  always  an  incum- 
;.  Though  consummated  after  the  deed  has  been  given, 
i^en  by  a  subsequent  change  in  the  law,  it  has  been  held  to 
ch.*  When  demand  for  it  has  become  consummate,  the 
:e  of  land  bought  under  covenant  against  incumbrances  may 
;r  damages  for  the  breach,  though  it  was  inchoate  when  the 
yance  was  made;*  but  only  nominal  damages  maybe  re- 
;d  before  the  dower  has  been  actually  assigned,*  When 
than  nominal  damages  are  recoverable,  and  the  plaintiff  has 
ased  the  right  of  dower  not  released  when  he  bought  the 
rty,  and  has  proved  the  value  of  the  land  without  the  build- 
iprovements,  the  defendant,  sued  for  the  breach,  may  prove 
aJue  of  the  buildings  erected  since  the  date  of  the  deed.* 
roof  of  an  oral  agreement,  contradictory  of  the  deed  itself, 
imissible.' 

Knowledge  and  Parol  Agreements. — As  before  remarked, 
ritten  covenant  against  incumbrances  cannot  be  avoided  by 
ice  that  both  parties  knew,  at  the  time  of  execution,  of  the 
nee  of  the  incumbrance  complained  of  as  a  breach.*  Nor 
he  covenantor's  obligation  be  increased  upon  parol  testi> 
An  agreement  not  in  the  deed  cannot  be  received  as 

;  in  everj'  Ben»e  In  which  the  on  the  covenant  against  inciimbrancei 

ce   of  the   lease,  th«   potseBalon  — the  dower  not  having  been   released 

vhich  is   not   apparent,  did   not.  In  the  deed  under  which  the  defendant 

ng  to  competent  evidence,  fomi  derived  hig  title;  and  being  since  pur- 

the  subject  of  the  contract  and  chased   by   the   plaintiff — evidence  was 

the  purchaser  as  an  incident  of  Introduced    by    the     plalntifT    of    the 

rersion,"     Rawle  on   Cov.    (5th  amount  paid  thereoT  and  of  the  value  of 

and   note   cited,  with   authori-  the  land   without   the   buildings.    The 
court  ktld  that  the  defendant  could  offer 

rwwt. — An  outstanding  dower  in-  evidence  of  the  increase  of  value  caused 

Is    a    breach    of   the   covenant  by  the  buildinKi  since  the  date  of  the 

.   incumbrances,  even  though  it  deed  under  which  he  derived  his   title. 

:    consummate    only    after    the  Sturtevanl  i>.   Phelps,  16  Gray  (MaM.) 

nd  by  a  change  of  law  us  to  the  50.     Comfart  Kellogg  v.  Mahn,  61  Mo. 

if  assignment.     Walker  v.  Den-  439. 

Mo.  Sb^.  6.  Proof  of  an   oral   agreement  l>e- 

:ov en antee  against  incumbrances,  tween  the  parties  to  a  deed,  about  re- 

miandof  dower  thai  has  become  moving   incumbrances,   Is   not  compe- 

imate— -^e  inchoate  right  where-  tent,  for  it  would  tend  to  contradict  the 

led  at  the  date  of  the  deed— may  deed  itself     Small  v.  Jenkins,  16  Gr*/ 

lish   the   dower   and   recover    a  (Mass.)  155. 

ible     price     paid    therefor      as  a,  Knowledsa — Brldenoe.-Know ledge 

-s  for  the  breach.  Ward  v.  Ash-  of  the  incumbrance  by  the  covenantee 

78  Mo.  515.  at  the  time  the  covenant  is  made,  will 

lie   right   of  a  divorced  wife  to  not  relieve  the  covenantor  from  liability. 

□wer  asGigned  in  the  real  estate  Williamson  v.  Hall,  63  Mo.  405;  Beach 

late  husband  Is  an  Incumbrance,  v.  Miller,  51  111.  :o6. 

action   for   breach   of  covenant,  Evidence  ofthe  object  of  the  plaintiff 

iminal  damages  are  recoverable  In  purchasing,  or  of  the  increased  value 

smand,  but  before  assignment  of  of  the  land   purchased,  was  ktld  Inad- 

nrer.     Runnels   v.   Webber,    59  misiible  in  a  suit  for  damages  on  the 

'i.  covenant  against  incumbrances  on  ac- 

ivar — IrldanM. — In   a    suit   for  count  of  the  existence  of  a  right  of  way. 

ue  of  the  rightof  dower,brought  Keilt^  t>.  Malin,6i  Mo.  419.  Comfart 
371 
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collateral  to  it,  when  it  is  directly  related  to  the  covenant  wri 
in  the  instrument.  It  cannot  be  said  that  the  deed  is  silent 
the  subject  and  therefore  the  rule  governing  collateral  p 
agreements  is  applicable.' 

nL  Inciimbrancei  on  Inmred  Pn^rty. —  i .  Terms  of  Polio 
The  effect  of  incumbrances  upon  the  validity  of  fire  insure 
depends  upon  the  terms  of  the  policy.  If  the  contract  is  that 
risk  shall  be  void  if  the  insured  is  not  the  owner  of  the  prope 
it  is  not  affected  by  the  existence  of  a  mortgage ;  but  if  the 
is  upon  the  condition  that  the  property  shall  not  be  incumbe 
the  efTect  would  be  otherwise,*  Under  the  former  agreem 
the  insured  may  be  the  owner  of  the  property  insured  in  s 
sense  as  to  make  the  policy  hold  good,  though  his  title  be  sui 
quently  questioned,  and  though  he  had  not  received  it  when 
claimed  ownership ;  had  bought  the  property  and  was  awai 
its  conveyance  to  him.  Whether,  in  such  a  case,  he  should  l" 
disclosed  the  state  of  things  qualifying  his  averment  of  ow 
ship,  was  held  a  question  for  the  jury.*  Omission  of  facts, 
intended  to  deceive  or  defraud,  is  not  necessarily  fatal  to  in 
ance.  Failure  to  answer  a  written  question  whether  the  propi 
to  be  insured  was  encumbered,  without  intent  to  mislead,  was 
held  to  be  a  fatal  misrepresentation  ;*  and  failure  to  disclose  w 
the  insurer  neglected  to  enquire,  was  treated  as  an  innocent  01 
sion."  But  ordinarily,  such  fact  should  be  disclosed  even  in 
absence  of  enquiry,  if  the  policy  is  conditioned  on  the  freedor 

Sturtevant  i'.  Phelps,  16  Gray  (Mass.)  conditional    owner"    of  b   buildinf 

51.  which  he  obtained  Insurance.     He 

1.  A  covenant  in   a  deed   againet  in-  bought  the  title  and  taken  a  bond 

cumbrances  cannot  be  enlarged  by  parol  its  conveyance  to  him,  but  his  veni 

Eo  as  to  show  that  the  grantor  assumed  title  was  dclective  and  a  euit  to  pt 

a  liability' additional  to  that  expreesed  it  waE  pending,     llviaskeld in  anv 

in  the  deed.    The  rule  that  a  collateral  the  insured,    on   the   policy.    th»i 

agreement    existing   in    parol   may   be  claim  of  ownership  was  not  fUlx, 

shown   notwithstanding  the  silence  of  that  the  case  should   have  been  sub 

the  principal  agreement  in  writing  upon  led  to  the  jury  on  the  question  wht 

the  subject,  does   not   apply  in   such  a  his  failure  to  disclose  the  defect  of 

case.     The  parol  agreement  sought  to  was  material  to  the  risk.     WilUani 

be  proven  is  not  collateral   to  but  di-  Buffalo  German  Ins.  Co.,  17  Fed.  I 

rectly  related  to  the  subject  of  the  cove-  63. 

nam,     Farley  v.  Farrell,  51  How.  Pr.  4.  Where  the  insur^  left  blank 

(N.  Y.)  497.  answer  to  a  written  question,  whe 

9.  Tanns. — A  policy  was  conditioned  there  was  any  mortgage  on  the  p 

that   it  should  be  void   if  the   insurer  erty,  though   one  did   exist,  the  c 

was  not  sole  owner  ofthe  property.     It  ield    that     there    had    been  no 

was  keld  not  void  because  a(  a  mort-  representation,  and   the  insurance 

gage    then    resting    on   the    property,  good,  since  it  was  admitted  that  I 

Woodward  v.  Republic   Fire  Ins.  Co.,  was   no    intention   to   deceive.    J« 

31  Hun  {N.  Y,)  365.     But  a  policy  was  City  Ins.  Co.  v.  Carson,  44  N.  J. 

keld  void  liecause  of  the  existence  of  a  Alkan  v.  New  Hampshire   Ins.  Co 

mortgage  when  it  was  issued,  under  the  Wis.  136. 

clause:  "If  the  title  of  the  property  is  B.  And    when  there    was     ■    P 

trangrerred,    Incumljered    or    changed,  trurt  charge  upon  the  property  insu 

this   policy    shall    be    void."     Elli*   v.  into  which  the  insurer  did   not  inqi 

State  Ins.  Co,,  61  Iowa  577.  the  insurance  was  icid  gooA.    P»ve 

B.  One  claimed  to  be  "sole  and  un-  Am.  Ins.  Co.,  56  Wis.  zJi. 


INCUMBRANCES. 

property  from  incumbrances.  And  the  applicant  who  seeks 
irance  on  property  which  he  does  not  own,  but  on  which  he 
is  only  a  Hen,  must  make  known  his  Hmited  interest.' 
aise  answers  to  enquiries,  by  which  the  insurance  company  is 
eived  as  to  incumbrances  on  the  property,  renders  a  policy 
ditioned  on  the  absence  of  incumbrances,  null  and  void,*  But 
as  been  held  that  if  the  insured  retains  possession  of  the  prop- 
',  the  insurance  will  hold  good,  though  he  has  conditionally 
I  it,  and  there  is  a  lien  upon  it,  under  a  pohcy  requiring  him  to 
iole  owner.  And  this,  though  the  insured  failed  to  disclose 
facts.' 

.  What  ike  Applicant  Should  Disclose. — Fair  dealing  is  the 
jisite.  One  seeking  to  insure  his  property  should  avoid  all 
eption  upon  facts  which  influence  the  making  of  the  contract. 
must  not  conceal  incumbrances  when  they  are  required  to  be 
losed.*  He  must  not  mislead  the  company,  even  when  dis- 
ure  is  not  formally  required  of  him.*     An  under-statement  as 

An  applicant  for  insurance  who  lien   and   the   conditional   sale   be   not 

s  only  a  mortgage  lien  on  U>e  prop-  represented  to  the  insurance  company. 

is  bound  to  disclose  the  nature  of  Carragan  v.  Lycoming   Fire   Ins.  Co., 

nierest  without  being  questioned —  53  Vt.  418;  s.  c,  38  Am.  Rep.  687. 

daily  if  the  property  IB  recorded  OS  A    policy  forbade    sale,  transfer   or 

Waller    v.   Northern    Assurance  conveyance   of    the   insured   property. 

!  McCrary  (U.  S.)  637.  Held,'no\.  violated  by  the  mortgage  of 

"Ifihe  applicationasksadisclosure  the  property.     There  was  a  mortgage 

I  incumbrances  and  the  answer  Ik  existing  and  not  disclosed  at  the  time  of 

ie,'  and  there  is  one,  the  company  the    contract    of    Insurance,   and    one 

it  bound  by  the  policy,"  unlen  they  subsequently     made;     but     the     court 

:  issued  it  with  actual  knowledge  of  .  remarked  that  the  insured  was  asked  no 

rue  state  of  affairs.     Southern  Mut.  questions  as  to  any  outstanding  mort- 

Co.  1'.  Vates,  j8  Gratt.  (Va.)  585.  gage,  and   made   no   agreement  as   to 

ne  who  bought  itnproved  land  gave  future    ones.       Friexen    v.    Allemania 

lortgage    back,    and     his    grantor  Fire  Ins.  Co..  30  Fed.  Rep.  151. 

ed  to  pay  an  existing  mortgage  for  4.  B*qnlr«d DUcImhtm. — IJ'the  policy 

K  amount.     The  purchaser  insured  requires  incumbrances  to  be  disclosed 

property,  disclosing  only  the  larger  under  penalty  of  nullity,  a  concealment 

tgage.      Held,    that    as    he    could  of  the  fact  that  a  mortgage  exists  on  the 

let  the  amount  of  the  lesser  mort-  propertywill  render  the  insurance  void. 

■   from   that  due  under   the   larger  Beck  v.  Hlbemia  Ins.  Co.  of  Ohio,  44 

there  was  no  such  concealment  of  Md.  g;;  Bowman  v.  Franklin  Fire  Ins. 

icumbrancc  as  to  avoid  the  policv.  Co.,   .(O   Md.  610:   Campbetl    v.   New 

'"Indsor  Co.  Mutual   Ins.  Co..  England  Mut.   Life  Ins.  Co..  1  "  "" 
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irtgagc   of  a —         ..._    ,j-     .,         .,,,.       ... 

use  not  signed  by  the  wife,  did  not  Gray  (Mass.)  38;  Gehagan  v.  Un.  Mut. 

lidate  insurance       Waterto«n  Fire  Ins.  Co.,  43   N.  II.  176;  Patten  v.  Mer- 

Co.  V.  G.  &   B.  Sewing   Machine  chants    etc.    Ins.   Co.,  38    N,    II.    338; 

41  Mich.  131.  Mutchins  v.  Cleveland   Mut.  Inn.  i^To., 

A  policy  will  not  be  avoided  because  It    Ohio   St.   477;   Penn.    Ins.   Co.   v. 

lien  on  the  properly,  or  of  a  condi-  Goltsman,  48   Pa,   SI.   151.      Comfare 

al   sale   while   the   insured    retains  Peck  r.  New  London  Mut.  Ins.  Co,,  31 

«GEion,  though  the  condition  of  the  Conn.  1:7^;  Hoffman  x:  X.\.na  Fire  Ins. 

:v  is   Uiat   "  if  the  interest  of  the  Co.,  31  N'.  Y.  405;  Jacobs  v.  Eagle  Ins. 

red  in  the  property  should  be  other  Co..  7  Alien  (Mass.)  131. 
L  its  entire,  unconditional  and  sole        B.  If  the  policy  does  not  contain  this 

ership."  the  insurance  shall  be  void,  requirement,  yet  the  applicant  falls  to 

1  is  hfld,  though   the  facts  of  the  slate   all  the  incumbrances,  or   falsely 


INCUMBRANCES.  iMar.ap«>p«t 

to  the  amount  of  incumbrances  has  proved  fatal  to  the  insurance 
A  false  statement,  innocently  made,  has  been  held  to  avoid  tli 
risk.*  There  may  be  an  insurable  interest  notwithstanding  exis 
ing  liens,  and  when  that  is  the  case,  they  need  not  be  divulge 
when  divulgence  is  not  required,  for  there  would  be  no  dece| 
tion,'  Blanks,  left  where  answers  to  written  questions  shoul 
have  been,  are  not  necessarily  fraudulent  evasions  annulling  tli 
policy;  nor  are  indefinite  responses  always  so*  An  unrecorde 
mortgage  not  avowed  may  deceive,  while  a  recorded  one,  sali 
fied  but  not  cancelled,  could  not ;  the  former  would  invalidate 
policy  conditioned  on  disclosure  of  incumbrances.' 

discloees    the    amount    of    them,    the  premiaesencumberedi"'  and  the  snswi 

Insurance   has   been  pronounced   void,  is  in  the  aiErmative  without   specific. 

Egan  li.  Mut.  Ins.Co.,  ^  Denio  (N,  Y.)  tion,  the  company  waives   further  ol 

316;  Cooper   V.  Farmers'  Ins.  Co.,  jo  jection  if  it  iBBues  the  policj.     Nicho 

Pa.  St.   399-,  Cumberland   etc.   Co.   ti.  t>.  Fayette  Ins.  Co.,  1  Allen  (Mass.)  6 

Mitchell.  48  Pa.  St.  374;  Shoemaker  v.  B.  A   valid    mortgage   not   recordi 

Glens  Falls  Ins.  Co.,  60  Barb.  (N.  Y.)  and  not  disclosed  in  answer  to  a  wri 

84;  Draper  v.  Charter  Oak  Ins.  Co.,  3  ten  question   renders   the   policy  voi 

Allen  (Mass.)  569.  (Hutchins   v.  Cleveland   Ins.   Co.. 

1.  Where    an    applicant    stated    the  Ohio   St.  477.)  But   a   recorded  mor 

incumbrances    to   be    one   Tourlh    less  gage,  which  has  been  satisfied   but  ni 

than  they  were,  the  policy  was  avoided,  cancelled,  is  no  impediment  (HawL 

Hayward   v.   New   Eng.   Ins.   Co.,   10  v.   Dodge   Co.   Ins.   Co.,  11   Wis.  :S 

CuBh.     (Mass.)     444;     Friesmuth     v.  Comfare  Warner  tr.  Middlesex   Mu 

Agawam  etc.  Ins.  Co.,  10  Cush.  (Mass.)  Ass.  Co..  21  Conn.  444. 

588.  Fatal  falsity  may  be  with   rererem 

3.  If  the  property  has  been  sold  for  to  the  amount   of  the   incumbrance  , 

taxes,  yet  the  applicant  asks  to  have  it  well   as  to  the  existence  of  it.     Ha 

Insured   as   his  own.  and    states    that  ward   v.   New  Eng.   etc.  Co.,  10  Cus 

there  are   no   incumbrances,  the   false  (Mass.)  444. 

disclosure,  though  innocently  made,  is  As  the  interest   of  the   applicant  li 

fatal   to  the  policy.     Wilbur  *.  Bow-  insurance  may  be  limited,  if  not  nei 

ditch  Ins.  Co.,  10  Cush.  (Mass.)  444.  tralized,  by  mortgages  or  other  incur 

If  mortgages  are   disclosed,  yet   an  brances,   it  becomes   important   to  tl 

insurable  interest  shown,  and  a  policy  insurer   that  the  incumbrances  be  di 

issued,  the  insurance  is  good.     BufTum  closed.   They  concern  the  risk,  and  a 

V.  Bowditch  Ins.  Co.,  lo  Cush,  (Mass.)  therefore    material.      Patton   v.    Me 
chants  and  Farmers'  Ins.  Co^  38  N.I 


3.  When  the  company  docs  not  338;  Gehagan  v.  Union  Ins.  Co.,  43  1 
require  that  the  incumbrances  he  H.  176;  Friesmuth  v.  Agawam  Mi 
disclosed,   it    is   not   necessary   to  the     Ins.  Co.,  10  Cush.  (Mass.)  588;  Rid 


validity   of   the    policy   that    they   be  ardson  v.  Maine  Ins.  Co.,  46  Me.  3^. 
acknowledged.     But  the  applicant  must         A  disclosure  in  general  terms,  thou^ 

have    an     insurable     interest.       West  the   questions    require    particular  ai 

Rockingham    Ins.    Co.   v.    Sheets,   16  swers,  has  been  held  sufficient  ai^er  tt 

Gratt.  (Va>)  854.     But  if  the  applicant  policy  has  been  issued  thereon  withoi 

volunteers    any    statement    respecting  objection.     Nichols  t>.  Fayette  Ins.C< 

incumbrances,  it  must  be  true.    /*.  i    Allen    (Mass.)  63;  Wyman  v.  Pei 

4.  If,  to  written  questions,  the  a ppli-  pie's    Ins.   Co.,    1    Allen   (Mass.)  yi 

cant  leaves  blank  the  answer  as   to   in-  Failure   to  disclose  when  questions 

cumbrances,   and  the   company   issues  elicit  it  have  been  put.  has  been  keld 

the  policy  to  him  without  further  ques-  render  the  insurance  void.     I^oehner 

tion,   the   insurance   will    hold  good,  It  Home   Mut.   Ins.  Co.,  17  Mo,  147. 

has  been  keld.     Lorrillard    Ins.  Co.  v.  false    disclosuri,    concealing  the    tn 

McCulloch,  21    Ohio   St.   176;  s.   c,  8  number    and    amount    of   the  incun 

Am.  Rep.  51.  brances   is   fatal   to  the  policy.     Smii 

If  the  question  is  general:    "Are  the  v.   Empire   Ins.  Co.,  jj  Barb.  (N.  Y 
374 


nncMoa  INCUMBRANCES.  Innnd  Propartr. 

Notice  of  Incumbrances  Required. — It  is  fatal  to  insurance, 
policy  is  violated  by  the  insured  in  failing  to  notify  the  in- 
of  a  mortgage  of  the  building,  according  to  the  terms 
lated.  And  the  nullity  extends  to  the  insurance  of  goods  in 
nme  policy.* '  So.  if  the  consent  of  the  insurance  company  to 
ncumbering  of  property  is  to  be  obtained  before  mortgaging, 
he  insured  disregards  the  terms  and  gives  a  mortgage;  and 
uUity  applies  also  to  an  insured  building  not  appurtenant  to 
ind  mortgaged.*  But  the  conditions  respecting  disclosures, 
he  consent  of  the  company  to  a  mortgage,  have  been  liber- 
onstrued  in  favor  of  the  insured.^ 

rowne   V.    Fitchburg    Mut.   Ina.  wai  not  notified  thai  the  building  was 

'   Allen    (Mass.)   ji;    Battles   v.  not   appurtenant   to  the    land.     Held, 

Co.  Ins.  Co.,  41  Me.  308.  that  the  mortgage  was  an  incumbrance 

ere  the   applicant   stated  the  in-  on  the  creamcrv,  within  the  meuning  or 

ance   to  be  less  than  It  was,  the  a  cUuhe,  in  the'  policy  of  insurance  on 

vitiated  the  inEurance.    Redmon  the  building,  that  (he  policy  should  be 

enii  Fire   Ins.  Co.,  51  Wis.  291;  void  if  the  property  should  be  encum- 

7  Am.  Rep.  8.^0.  bered  without  Ibe  consent  of  the  insur- 

re  was  a  policy  on  real   and  per-  ance  company.     Mallory  v.   Farmers' 

property.    The  latter  was  subse-  Ins.  Co.,  65  Iowa  450. 

y  mortgaged  without  the  consent  8.  In   s  nre  policy,  a  clause  was  In- 

:   insurance    company,    and    the  scrted:  "If  the   property   be    told    or 

was  then  Invalidated.     Dacey  v.  transferred,  or    upon    the    passing    or 

Liltural  Ins.  Co.,  II   Hun  (N.  Y.)  entrj;   of     a    decree     of     foreclosure, 

ee  Bailey  17.  Homeiilead  Fire  Ins.  or     if    any   change     take*    place      in 

i  Hun  (N.  Y.)  J03.  title    or     possession,    or    if    the    in- 

xjlicy    payable   to  »   mortgagee,  terest    of     the    assured,    whether     as 

le  for  any  incumbrance  not   ex-  owner,  trustee,  consignee,  factor,  ayent, 

1  or  disclosed,  was  declared  void  mortgagee,  lessee  or  otherwise,  be  not 

«   there  was   another   mortgage  truly  stated  in  the  policy,  the  policy  is 

ited  in  the  policy.    Evidence  that  void.     .    .     .     If  the  interest  of  the  as- 

ilicy  was  accepted  In   lieu   of  an-  eured  be  any  other  than  the  entire,  un- 

on   the   assurance  of  the  agent  conditional   and   sole  ownership  of  the 

le  holder  would  be   equally  safe,  property,  for  the  use  and  benciit  of  the 

-uled     Inadmissible.       Fitchburg  assured.  It  must   be  so  represented  to 

1%  Banl(  V.  Amnion  Ins.  Co.,  125  the  company,  and  so  expressed  in  the 

431,  written    part    of  this   policy,  otherwise 

icy  invalidated  bj  a   subsequent  the  policy  shall  be  void."     The  assured, 

age  contrary  lo  conditions.  Gould  at  the  time  the  policy  was  issued,  was 

Hand   Purchase  Ins.  Co.,  16  Hun  the  owner  in  fee  of  the   property   in- 

.)  J3S,  su red,  but   had   mortgaged  il,  and  also 

[OTtgoce      mt&OBt      Rotlcs.— A  teased   It    for   a   term   of  years.     The 

'  '      """         ined   no  statement  of  these 

s.     Held,    that   the    policy 
y  avoided.     DoUiver  i.. 

The   insured   mortgaged    the  St.  Joseph  Ins.  Co.,  138  Mass.  315;  s.  c, 

ig.  and  the   policy  was   rendered  35  Am.  Rep.  378. 

rath  as  to  that  and  Its  contents.  The  charter  of  an  insurance  company 

isk  on  the  latter  was  aflecled  by  required   that   property   should  be  free 

ortgage.     McGowan   v.   People  s  from   incumbrance,  unless  the  title  and 

Fire  Ins.  Co.,  54  Vt.  111;  s,  c.  41  incumbrances   be   disclosed.     A  policy 

Icp.  S43.  was    held  good    when  the  title  was  so, 

longftc*  Wtthont  CoaMBt   of  tbe  though  apparently  defective  on  the  rec- 

uea  C^mpftny. — A   husband  and  ords.     There    was    a    legal  title   in   a 

iFcuted  a   mortgage  on  his  land,  mortgagee  liable  to  the  operation  of  the 

was   a   creamery   on    the    land,  statute  of  limitations — the  premises  b*- 

1  by   the  wife.     The   mortgagee  ing  occupied  by   a  tenant.    The  policj 


Priority  of.  INCUMBRANCES.  Prioritr  d 

4,  Judgments. — The  insured  does  not  violate  his  policy  whei 
his  insured  property  becomes  encumbered  by  judgments  renderei 
against  him  without  his  consent,  though  the  policy  requires  tha 
the  property  be  kept  free  from  incumbrances.'  So  of  other  lien 
not  consented  to.  But  judgments  not  disclosed  when  insurini 
the  property  would  be  fatal,  under  such  terms.* 

IV.  Priority  of  Incumbrances — i.  Rank  by  Registration. — Th 
order  of  the  registration  or  recording  of  liens  and  mortgages  detei 
mines  their  relative  rank,  under  the  statutes  of  the  different  States 
except  so  far  as  the  nature  of  the  incumbrance  determines  it 
place  among  competing  claims.  While  the  right  is  good  betwee 
the  debtor  and  creditor,  or  the  immediate  parties,  from  the  tim 
of  its  creation,  it  is  not  so  with  respect  to  third  persons  till  th 
public  has  been  notified  by  the  recordation.  The  presumption  c 
law  is  that  all  interested  persons  know  of  the  existence  of 
recorded  mortgage,  lien  or  privilege,  so  that  the  act  of  speciall 
notifying  is  not  necessary,'     It  is  not  merely  between   incun 

was  *e/rfgood.     Lockwood  v.  Middle-  Incumbrances.       Lebanon     Mut.    In 

Bex  Mul.  Assurance  Co.,  47  Conn.  553.  Co.  v.  Leathers  (Pa.),  8  All.  R^.  42 

1.  Jadgmauta. — Where  encunibefing  The   insured   sold   part   of  his  lani 

■without  the   consent  of  the  company  paid  off  a  mortgage  on  it,  then  obtains 

was   inhibited,  it  was  held   that    judg-  a  new  mortgage  on  the  part  retained  I 

iTienIs,  or  other   incumbrances   in   la-  raise   mone^  to  purchase  another  trai 

:  Hum    by    operation  of   law,  did   not  of  land.     Held,  that  if  the  new  mor 

invalidate    the    insurance.       Baley    v.  gage  was  not  greater  than  theold,  in  ri 

Homestead   Fire  Ins.  Co.,  So  N.  V.  ii;  lation  to  the  land,  there  was  no  breac 

s.  c,  36  Am.  Rep.  570.  Same  principle:  of  a  condition    against    future    incun 

Steen  v.  Niagara  Ins.  Co.,  61  llow.  Pr.  brances.     Russell  v.  Cedar  Rapids  li 

(N.   Y.)   144.     Alilrr.   if   the   insured  surance  Co.,  71  Iowa  69. 

confessed  judgment.    Kensington  Bank  It  was  held  a   good  defence  to  a  sti 

T>.  Yerkes,   86   Pa.  St.  227.     So,  under  on  a  lireinsurancepolicy,  thattheplaii 

such  inhibition   a   mechanic's  lien  was  tiff  had   mortgaged  his  one-third  inte 

filed    against    the    insured  property;  it  est  in   the   property  insured,  and  tli 

was  held  not  such   an   incumbrance  as  there  was  a  judgment  lien  on  the  pro| 

was    contemplated    by    the   condition,  erty,  contrary  to  the  conditions  of  tt 

Green  t!.  Homestead   Fire   Ins.  Co.,  81  policy.     Hicks  v.   Farmers'   Ins.  Ci 

N.  Y.  5.7;  s.  c,  .7  Hun  (N.  Y.)  467.  71  Iowa  119. 

3.  Judgment  liens   rested  on  property  But  under  similar  conditions,  and  o: 

when   it   had   been   represented  as  free  Inhibiting  assignment  without  the  assci 

from  incumbrances   in   the  application  of   the    company,   a  policy   held  go< 

for  the  policy.     This  was  keld   a  good  notwithstanding  a  mortgage  and  an  a 

defence    to   an    action   on   the  policy,  signment,   when  the  company  had  a 

Leonard  -v.  American   Ins.  Co.,  97  Ind.  Rented  to   a   second  assignment  (knot 

199.  ing  of  the  first),  and  the  mortgage  *■ 

OwnetBhlp. — On     an    application   for  thenpaid.      Eddyi>.  Hawkcye  Ins.Ct 


rranty  of  ownership  70  Iowa  472.     Where  the  mortgage 

of  the  premises  is  not  broken  by  the  in-  paid   and  the  policy  assigned  with  tl 

cumbrance  of  a  mortgage.     Carson  v.  consent  of  the   insurance  company,  tl 

Jersey  City  Fire  Ins.  Co.,  43  N.J.  300;  insurance  is  good.     In  such  case  it  «■ 

B.  c.,  39  Am.  Rep.  584.  held  "not  error  for  the  court,  in  the  al 

A  judgment  entered  against  a  home-  sence  of  any  conflict  of  evidence  as  ' 

stead  proprietor  does  not   affect  the  in-  the  facts  themselves,  to  withhold  fro 

Burahce    of   the    homestead.     Eddy  t.  the  jury   the   issues  of  law   dependir 

Hawkeye  Ins.  Co..  70  Iowa  471.  thereon."     Kimball   v.   Monarch    In 

BDCcsialTe  Incnml>ta,iLCai. — A  mart-  Co.,  70  Iowa  513. 
gage  during  the  first  policy  Is  no  breach        3.  B«cordliLB. — Priority  of  mortgasi 

of  condition  of  a   new   policy,  against  depends  upon  the  order  of  regislraiio 
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IS  of  a  particular  class,  such  as  mortgages,  that  the  first 
ed  is  first  in  rank,  but  also  between  those  of  different 
;,  for  the  most  part.  For  instance,  a  registered  mortgage  is 
Dr  to  a  judgment  lien  of  later  registry.* 
mortgage  is  not  recorded,  the  land  on  which  it  rests  may 
d,  and  incumbrances  may  be  put  upon  it,  without  regard 
:  mortgage,  for  it  would  be  inferior  to  fhem*  Circum- 
s  may  vary  this  rule,  in  the  interest  of  justice.*  For  in- 
,  it  is  held  that  a  junior  mortgagee  who  knows  of  an  exist- 
ortgage,  cannot  claim  superiority  on  the  ground  that  the 
ane  was  defective  till  amended,  and  that  the  amended  in- 
;nt  was  filed  after  his.*  So  a  mortgage  invalid  in  some  of 
ations,*  cancelled  by  mistake,*  incorrectly  described,'  etc., 
et  retain  superior  rank,  especially  for  certain  purposes,  and 
uity's  sake, 
re    has    been    conflict    of     decision    as    to    the     relative 

■liett  is  the  highest  in  rank.  Re-  S.  A  vendee  of  land  received  the  deed 

jn  Is  notice  to  the  world.     The  and  gave  a  purchase  money  mortgage, 

ds  a  purchaser  to  knowledge  of  after  contracting  for  materials  to  be  used 

ecorded  before  his  own.      Bu-  on  the  land.     The  materials  were  de- 

V.  International   Bank,   78   111.  livered  before  the  deed   and  mortgage 
were   recorded.    Meld  thai    the  mort- 

tnortgage  ranks  a  judgment  lien  gagee's   claim     wag     paramount,    and 

recorded.     Werti  b   Appeal,  65  this,   although   he    deferred    recording 

306;  Jackson  f.  Dubois.  4  Johns,  the   mortgage   until   aDer    the    record 

)   lib;    Scott   V.    McMurran,   7  of  the  deed.     Oliver  b.  Davy,  34  Minn. 

(Ind,)  384;  Dunwetl  v.  Bidwetl,  292, 

.  34.  Or,  though  not  recorded,  4.  Knowing  of  an  unrecorded  mort- 
al (o  a  creditor  Iwfore  he  acquires  gage  prior  to  his  own,  a  second  mort- 
>r  judgment.  Williams  v.  Tal-  gagee  cannot  claim  that  his  takes  rank 
III.  J53;  Cheesebrough  v.  Mil'  above  a  new  instrument  executed  and 
Johns.  Ch.(N.  Y.)  409;  Thomas  recorded  later  than  his,  to  correct  the 
icu,  2$  Cal.  616.  description  in  the  first  mortgage. 
Itaneously  recorded,  a  mortgage  Council  Bluffs  Lodge  v.  Billups,  67 
udgment  rank  alike.  Hendricfc-  Iowa  674. 

\ppeal,    14    Pa.    St.    363.      A  0.  An   auditor  made  a  mortgage  to 

d  mortgage,  to  secure  future  en-  secure  a  loan  to  himself  of  school  funds 

ents,  has  preference  over  a  judg-  when  he  had   no   authority  to  borrow 

'  later  date  against  the  mortga-  them.     Il  was  ktld  that  the  reimburse- 

Lckerman   v.   Hunsieker.  85  N.  men!  of  the  school  fund  from  Ihe  county 

i.  c.  39  Am.  Rep.  611,  revenues,  an  entry,  on   (he  margin  of 

CDrdlng — HoUe*.— The  lien  of  an  the  record,  of  the  invalidity  of  the  mort- 

ded  mortgage  is  inferior  to  the  gage  and  its  surrender  without  satisfac- 

fiubscquent  vendees  andincum-  lion,  would   not  impair  the  validity  of 

Hunt  V.  Bowen,  75  Ga.  66j.  the  mortgage  as  against  a  vendee  with- 

Kansas  such  lien  is  prior  to  that  out  notice.     State  v.  Green,    101   Ind. 

:tachment,  though  the  attaching  531. 

r  had  no  notice  of  the  mortgage.  >.  The  cancellation  of  a  mortgage  by 

Forwarding  Co.  n.  Mahaffey,  36  mistake  does  not  affect  its  rank  relative 

;3.  to  other  mortgages  and  liens.  Foster  v. 

',  aiiignee  of  a  senior  mortgage  Paine,  63  Iowa  85, 

s  to  record  the  alignment,  and  7.  A  mortgage  of  property  incorrect- 
one  without  notice  to  take  a  ly  described  was  keld  superior  to  an 
ge  under  an  agreement  that  it  attachment  lien  when  the  attaching 
■  treated  as   a   senior   mortgage,  creditor  h.id  notice  of  the  mortgage  and 

.  —  I ....... •!.__  ([|g  mistake.  Duncan  v.  Miller,  64  Iowa 

313- 
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rank  of  an  unrecorded  mortgage  and  a  subsequent  judgmen 
So  far  as  the  mortgagor  is  concerned,  he  is  bound  to  the  mc 
gagee  without  registry  of  the  instrument;  and  courts  of  equ 
wili  give  the  latter  such  protection  quoad  third  persons  holdi 
recorded  liens  as  the  nature  of  the  case  will  admit.* 

They  cannot  give  him  precedence  over  an  innocent  purcha 
or  lien  holder  whose  rights  are  of  record.  Where  there  is  an  e: 
cution  sale  to  effectuate  a  judgment  rendered  prior  to  the  maki 
of  an  unrecorded  mortgage,  a  purchaser  wili  take  free  from  I 
unrecorded  incumbrance,  even  though  he  had  notice  of  it,  A 
though  the  date  of  the  judgment  be  subsequent  to  that  ol 
mortgage  but  antecedent  to  the  registry  of  it,  the  judgment  I 
been  held  superior." 

2.  Notice.— A  second  mortgagee  who  had  no  notice  of  the  fii 
gained  priority  by  recording  his  in  advance  of  the  other.  \ 
assignee,  acquiring  without  actual  notice  after  both  mortgages! 
been  recorded,  had  the  superior  lien.* 

1.   It  has   been   frequenttj  held  that  hy   an    unrecorded   mortgage,  will 

an  unrecorded  mortgage  Is  preferred  to  protected  bj  a  court  of  equitj'  so  fai 

a    judgment.      Orth    v.     Jennings,    8  this   can   be  done    without    infring 

Blackr  (Ind.)  420;   Greenlear  v.  EdeB,  upon  the  rights  of  subsequent  purct 

2    Minn.  364;    Kelly  v.  Mills,  41   Miss,  ers,  or  third  persons  who   have  in 

167;  Jack'on  v.  Dubois,   4  Johns.   (N.  meantime    acquired     liens   of    rec 


Y.),  316;  Schmidt  v.  Hoyl,  1  Edw.  Ch.    upon  the  property'." 
(N.  Y.)  653;  Pinley  v.  Huggina,  isCal.        ».   NoUc*.— A   pu 
;   Norton  v.  Williams,  9  Iowa  52S;     tlon  sale,  without  n 


Bell  V.  Evans,  10  Iowa  353;   Patterson  mortgage    unrecorded,    acquires    t 

V.   Under.   14   Iowa  414;    Welton    v.  superior  (o  it.     Miles  p.  King,  5  St 

TIzzard,  15  Iowa  495;   Coans   v,    Mc-  146.      And    with    notice    he    acqui 

Glasson,    tS   lows    150;    Churchill    v.  superior  title,  if  the  judgment  is  p 

Morse,  23  Iowa  ii<j\   Hov  v.  Allen,  17  lo  the  unrecorded  mortgage.     Smill' 

Iowa  loS;  First  Nat.  Bank  v.  Hazzlett,  Jordan,  25   Ga.  687.     A  judgment 

40  Iowa  659;    Morton   11.    RobarJs,  4  covered   after   the  dote  or  a  mortgi 

Dana  <Ky.)  258-   Righter  v.  Forrester,  but  before    it  is   recorded   or  left 

I  Bush  (Ky.)  27S.  record,   ranks  above  the   mortage 

The  reverse  rule  has  been  keld  also:  Ohio.     Mayham  v.  Coombs,   14  O 

Hulings  V.  Guthrie,  4  Pa.  St.  123:  Hib-  428. 

berd  v.  Bovier.  1  Grant  (Pa.)  Cas.  366;  It  was  held  in  New  Jersey  the  s 

Uhler   «.  Hutchinson,   23   Pa.  St.    110;  utory  provision  declaringanunrecor 

Mayham    v.   Coombs,    14    Ohio    438;  mortgage  void  as  agair>st  a  subsequ 


White  V.  Dcnman,  16  Ohio   w:    Holli-    judgment  creditor  without   i 

day  11.   Franklin  Bank.  16  Ohio   ,i;33;     no  application  to  a  mortgage  given 

Fo'sdick  V.  Barr,  3   Ohio   St.  471;    Van     an    ancestor    as    against    a    judgm 


Thorniley  II.  Peters,  26   Ohio   St,  471;  against  one  of  his  four  heirs. 

Barker  v.  Bell,  37  Ala,  354;  Reichert  u.  velt  v.  Voorhis,  42  N.J.  Eq.  1J9. 
McClure,  23  111,  463;  Moore  r.  Watson,         A   mortgage  was   executed   bcfor 

I  Root  (Conn.)  3SS;   Miles  v.  King,   5  justice  of  the   peace  of  a  county  ol 

S.  Car.  146.  than   that  In  which   the   land  wai^ 

9,   Recording    is    not    necessary    to  ualed,   and  was   recorded  without 

hold  the  mortgagor.    Wood  v.  Chapin,  certificate  required  by  statute  thai 

13  N.   Y.   506,   and  many   other  cases  justice   was   duly  commissioned.    1 

ciled.  In  Jones   on    Mortgages,   if   467:  record   was    not    constructive     not 

"And  even  In  those  States  where   it  is  Sitler  ti.  McComas,  66  Md.  135. 
provided   by   statute   that  a  mortgage        4.  Notlca  of  IlnrAOwrdod  ICortCBC** 

shall   be  recorded  wilhin   a  stipulated  An   owner   mortgaged   his   land;  ll 

time,  It  is  still  valid  l^tween  the  parties  gave  a  second  mortgage  on  it  to . 

without   registration.    The   mortgagee,  other,  who,  without  notice  of  the  pi 
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;,  where  an  assignee  knew  of   an  older  mortgage  unrecorded, 
:n  was  held  inferior,  under  the  circumstances  of  the  case.* 
:ording  is  notice,  though  the  index  of  the  records  may  not 
ate  the  finding  of  the  entry.     Assignment  is  notified  to  the 
:,  if  recorded.*     Circumstances  showing  knowledge  may  be 

idees,  notified  actually  of  an  unrecorded  mortgage,  buy  sub- 

:tion,    recorded     his     mortgage  lien  as  agsinet  creditors   and   purchas- 

When  both  had  been  recorded,  era  in  giwd  faith,  unless  Che  deed  states 

cond     mortgagee    assigned    his  how  much  of  the  purchase   monej'  rC' 

The    assignee    had    no    actual  mains  unpaid,  it  was  htid  that  a  subse- 

of  the  first  mortgage,  and  was  quent  mortgagee's  claim  Is  paramount 

have  the  prior  rank,     Morse  v.  to  -that   at  a   prior   mortgagee   whose 

i^   Mass.    113;  s,   c,  54   Am.  mortgage,     though     setting     forth     a 

;6.  certain  indebtedness,  states  that  there 

lerty  was  «old   and  a  mortgage  is    a    credit    to    be     allowed    without 

inder  a  probate  order,  but  it  was  giving  the    amoimt.      —       "         »-   - 

lat   there   was    no   constructive  ch.  43,  }  34;  Morris  v 

of  the  mortgage,  since  it  was  not  36. 

;d.     Piester  v.  Piester,22  S.  Car.  A   prior  mortgage   of  land  was  in- 
tended  to  be  recorded,  but  it  was  er- 

n  owner  gave  a  mortgage;  then,  roneously  described.     A  junior  mort- 

it  had  l^n  recorded,  sold  the  gage  was  apprised  of  the  mistake.    The 

iking   a   mortgage  for   the  pur-  senior  mortgagee  was  entitled  in  equity 

ooney,  which   he  assigned,  after  to  the  prior  lien.    Coi  v.  Esteb,  81  Mo. 

ty.    The  assignee    knew  of  the  393. 

rded  mortgage.     Hisrightswere  If,  when   a   mortgage   is  released  of 

r  to  those  of  the  holder  of  the  record  without  payment,  for  some  pur- 

rded    mortgage.     Building    etc.  pose,  one  who  knows  the  fact  takes  a 

■u.  Clark,  43  Ohio  St.  417.  mortgage,  his  lien  has  been  Md  inferior 

'hen  the  assignment  of  a  mort-  to    the    released    mortgage.     Farmers' 

B   recorded,  though   it   does   not  Bank  v.  Butterfield,  100  Ind.  aio. 

t  to  convey  the  bond,  it  alTords  Omission  of  the  amount  of  the  Ifote 

ictive  notice  to  a  subsequent  as-  will  not   subordinate   the   mortgage  to 

Yates   Co.   Bank  v.   Baldwin,  claims   of  creditors   having   no  actual 

1  (N.  Y.)  136.     He  who  takes  a  notice    of   the    mortgage.     Wilson    -v. 

ge  from  one  whose  deed   recites  Vaughan,  61  Miss.  471. 

istence   of  a    prior  mortgage   is  A  purchaser  of  a  recorded  mortgage, 

d     with      constructive     notice,  without   actual  notice  of  a   prior  one 

I    the    prior    mortgage    is     not  unrecorded,      has      priority,      though 

J   on   the    records.     Mvaa.  Life  his  vendor    had    notice    of   the  older 

>.  V.  Bishop,  69  Iowa  645.  mortgage.    Jackson  v.  Reid,  30  Kan. 

creditor  who  releases  his  judg-  10. 

a  enable  his  debtor  to  mortgage  A    purchaser   for    value    cannot  be 

iperty  10  another,  is  chargeable  bound  by  an  unrecorded  mortgage  un- 

jtice  of  the  mortgage.     He  can-  less  his  knowledge  of  it  at  the  date  of 

t  up  a  subsequent  judgment  as  sale  is  clearly  shown.     Riley  v.  Hoyt, 

0  it,  though  obtained  before  the  19  Hun  (N.  Y.)  114. 

Lge   was   recorded.     Hutchinson  A  statement  that  certain  property  is 

Tihall,  41  N.  J.  Eq.  371.  mortgaged  for  all  it  is  worth  Is  not  no- 

norlgagee   was    held    precluded  tice  of  any  particular  mortgage  so  as  to 

brecuMing  a  mortgage  taken  by  give    an    unrecorded    one    precedence 

ith  constructive  notice  of  a  re-  over  a  subsequent  judgment.  Condi!  n. 

ante-nuptial   contract,  attested  Wilson,  36  N.J.  Eq.  370. 

witness  only,  which  stipulated  A  junior    mortgage    registered  will 

e  land  should  not  be  mortgaged,  not    rank  above   senior    one    unregls- 

an  V.  Pettys,  59  Mich.  4S1.  tered,  if  there  was  notice  of  the  senior. 

^tnUcky,  under  a  statulorv  pro-  Kirkpatrick   v.    Ward,  5   Lea  (Tenn.)' 

that  a  vendor  shall   not   have  a  434. 
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xt  to  it.'  Or  of  a  defective  one  *  They  are  not  less  infonne 
dan  they  would  have  been  by  the  constructive  notice  by  record, 
'he  equities  existing  between  claimants  of  priority  have  to  b 
onsidered  as  well  as  the  dates  of  the  registry  of  the  competin 
ens;  especially  are  the  equities  to  be  invoked  in  marshalling  ui 
^corded  liens.*  In  the  interest  of  justice,  the  decisions  preset! 
lany  exceptional  circumstances  to  which  the  ordinary  rule  c 
Xing  priority  by  date  of  record  is  not  wholly  applicable.' 
One  should  not  have  preference  when  it  is  against  conscienc< 
the  statute  leaves  room  for  equitable  decision)*  but  the  rule  c 
larshalling  in  the  record  order  should  not  be  lightly  departe 
om.  It  is  a  plain  rule,  tittle  liable  to  work  injustice,  and  ther 
re  good  reasons  for  making  it  inflexible  to  the  denial  of  any  a[ 
Itcation  of  the  doctrine  that  actual  notice  is  equivalent  to  recorc 
ig,  so  far  as  the  person  notified  is  concerned.' 

1.  Kfrkpatrick  v.  Ward,  5  Lea  ing  partner  took  s  mortgage  to  aecm 
Tenn.)  434;  Oliver  v.  Davj,  34  Minn,  himself  against  the  firm  liabilities  an 
|l;  Conover  v.  Van  Mater,  18  N.J.  for  balance  of  purchase  money,  i 
q.  481;  Woodworth  v.  Guzman,  I  second  mortgage  was  given — the  morl 
al.  Z03;  Bell  I'.  Thomas,  2  Iowa  3S4;  gagee  being  assured  \>y  both  parties  t 
eUon  v.  Dunn,  15   Ala.   501;  Sparks  the   first   mortgage   that   the   purchas 

State    Bank,   7   Blackf.  (Ind.)  469;  money  had  all  been  paid.    His  lien  wa 

nderwood  V.  Ogden.  6  B.  Mon.  (Ky.)  held  paramount   to  that    of    the   tirs 

16;  Lambert  I/.  Nanny,  3  Munf,  (Va.)  mortgagor.     Passu mpsic  Savings  Ban 

p6;  Musgrove   v.    Bonser,   5    Oregon  i'.  St.  Johnaburj- Bank,  53  Vt.  81. 

3;  Butler  V.  Viele,  44  Barb.  (X.  Y.)  Taking  a  second   mortgage  on  th 

ft;  Fort  V.  Burch,  s  Den.  (N.  Y.)  187;  same  property  to  secure  the  same  debi 

ckson  V.  Van  Valkenburgh,   8   Cow.  and  discharging  the  first,  with  intent  t 

i.  V.)  260.  waive  it,  extmguishes  the  first  mortgage 

3.  Duncan  v.   Miller,  64   Iowa   233;  and  one  intervening  has   priority   ove 

oe  V.   Winters,    15    Iowa   481;  John-  the     substituted     new    mortgage.     Si 

an  V.  Canby,  29  Md.  211;  rorepaugh  Albans  Trust  Co.  r.  Farrar,  53  Vt. 54: 

Appold,  17  B.  Mon.  (Ky.J  6:5.  Coropatlng HortsacB*-- Where  amort 

3.  Smallwood  v.  Lewin,  15  N.  J.  Eq.  gage  and  three  judgments  are  recordei 
<;  Smith  v.  Nettles,  13  La.  Ann.  241 ;  on  the  same  day  and  there  is  nothinj 
Dpeland  v.  Copeland,  28  Me.  52;;  to  indicate  priority,  and  the  land  is  soli 
ouncil  Bluffs  Lodge  v.  Billups,  67  under  act  Pa.,  Feb.  iC,  1876,  enablini 
<wa  674.  assignees,  for  the  benefit  of  creditors,  ti 

4.  Cox  II.  Esteb,  81  Mo.  393;  La  sell  incumbent  real  estate  free  from  liens 
irge  Fire  Ins.  Co.  v.  Bell,  22  Barb,  except  mortgages  prior  to  all  other  lien 
J.  >  .)  S4-  but  other  mortgages,  ground  rent  am 

6.  Hart  u.  Farmers  etc.  Bank,  33  VI.    purchase  money  due  to  the  common 

2.  wealth,  the  lien  of  Che  mortgage  is  de 
I.  Harrington  v.  Allen,  48  Miss.  492.     vested  on  confirmation  of  the  sale,  an< 

7.  Mayham  v.  Coombs,  14  Ohio  428.  the  proceeds  will  be  applied  in  paymen 
NegUssna*. — An  old  mortgage- was  of  it,  though  given  to  secure  an  indefi 
signed  ;  then,  with  the  assignment  nite  number  of  payments  dependent  or 
It  recorded,  the  mortgagee  entered  a  a  life  in  Iwing.  Appeal  of  Richey  (Pa.) 
lease   of  the   mortgage,  and  a    new  14  Atl.  Rep.  235, 

artgage  was  given.     Held,   that   the  In  case  a  junior  mortgage  intervenei 

n  of  the  old   mortgage  was  prior   to  in  a  subsequent  act  of  mortgage  in  favoi 

at  of  the  newj  as  the  holder  of  Ihe  lat-_  of  a  senior  mortgagee  to  secure  plants 

r  was  guilty  of  negligence  In  taking  il'  tion  advances,   and   postpones   thereK 

thout  knowing  that  the  note  secured  his  own  mortga^,  he  cannot  compUir 

the  old  mortgage  had  been  taken  up.  that  Ihe  proceeds  of  the  crop  are  ap 

^eele  v.  Stocker,  1 1  III.  App.  143.  piled  to  its  discharge,  even  though  thi 

Bacond  Hortsosa  Prafoned.— A  retir-  advances>were  not  necessary  plantatioi 
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Equitable  Mortgage. — A  corporation,   instead    of   giving  a 

;gage  in  its  own  name,  gave  it  in  the  name  of  the  stockhold- 

iesi  there  being   no  clause  In  the  they  rank  alike.     A  mUtalte  in  one  of 

laking  such  a  limitation.     Lehman  such  mortgages  in  the  deGcription  of  the 

odberry  (La.),  4  So.  Rep.  316.  land    will    not     affect    iU    rank    with 

:h  of  several  lots  wae  encumbered  reference  to  the  other.     Ifone  of  these 

a    mortgage    and    there    was    a  mortgages  is  for  purchase  money,  and 

al  mortgage  on   Ihem  all.      The  the   other   is   for   nionej'   borrowed   to 

tiffs    owned  one  of  the    lots,  the  make   the   cash  pajmeni  on  the  land 

danl  owned  eight  and  the  general  mortgaged   to   both,  the   fact   that   the 

■age.     The  latter  sought  to  avoid  vendor  surrendered  his  lien  by  accepting 

eneral  lien  on  his  lots  by  having  the  mortgage  gives  the  first  mortgage 

sold   under    foreclosure    of   the  no  rank  stove  the  second.     Koevenig 

mortgages    and     throwing     the  v.  Schmitz,  71  Iowa  175. 
al  mortgage  wholly  on  the  other         In  case  of  two  simultaneous  niort- 

But   it   was   hrld  that  each   lot  gages,  if.  as  between  the  mortgagees,  an 

i  pay  its  proportion  of  the  general  equitable  priority  exists  in  favor  of  one, 

;age,  and  thai  the  plaintiffs  might  and  the  other  assigns  for  value,  and  the 

ie  amount  due  on  tlie    mortgage  assignee  has  no  notice  of  the  priority, 

ollect  the  amount  due  from  each  he  will  take  his  mortgage  dischac^ed  of 

wner.     Coffin  !■.  Parker,  1    N.  Y.  the  equity.  Riddle  r.George,  58  N.  H.  35. 
100.  Jmilor  Hdrtfi^i. — An   ancient  debt 

:ontractor,  to  purchase  real  estate,  secured  by  mortgage,  acknowledged  by 

[BKcd  it.     The  mortgage  attached  a  notarial  act,  and  duly  recorded,  ranks 

;  Ireehold  and  was  held  prior  to  above    a    debt  subsequently   ocknowl- 

iven  after  he  had  received  a  deed  edged   and  secured  by  mortage.     It  is 

le    land.       He    had    improved   the  Immaterial  whether    the  ancient    act  of 

ses  with  the  money  obtained  from  mortgage   was   reinscril>ed   within   ten 

"^t  mortgage.     Bank  of  Louisville  years  of  its  first  inscription.     The  sec- 

lumiester  (Ky.),  7S.W.  Rep.  170.  ond  act  declared  the  debt   to  have  been 

ot  was  told,  and  money  advanced  secured   by  a  prior   mortgage,  and  this 

ible  the  grantee  to  build  thereon,  was  deemed  equivalent   to  a  reinscrip- 

laterials  were  furnished  for  which  tion.    Hart  r.  Caffrey  (La.),  1  So.  Rep. 

lechanic's  lien   might   have   been  78S, 

but  that  right  was  released  to  the  Where  a  second  mortgage  on  real 
or,  who  took  a  mortgage  on  Ihe  estate  is  given,  with  a  covenant  against 
ises  for  his  interest  and  executed  a  "the  lawful  claims  and  demands  of  all 
to  the  grantee.  Then  the  grantee  persons  except  those  claiming  under 
a  deed,  absolute  on  its  face,  to  the  the  prior  mortgage,"  and  the  premises 
ial  man  to  secure  his  claim.  But  are  sold  undera  power  of  sale  contained 
ok  back  a  defeasance,  which  was  in  the  first  mortgage,  and  by  subsequent 
;corded.  Then,  to  pass  [he  title,  conveyances  come  to  the  original  mort- 
lalerial  man  conveyed  back  to  the  gagor,  he  is  not  estopped  by  the  cove- 
;agor,  and  the  latter  to  his  vendee,  nant  in  the  second  mortgage  from 
jave  a  mortgag;  for  the  amount  of  claiming  Ihe  fee  unencumbered,  since 
aim  to  the  material  man  as  part  of  he  now  holds  under  Ihe  first  mortgage, 
□nsideration.  Held,  that  a  judg-  which  was  expressly  excepted  in  his 
creditor  of  the  last  vendee  had  no  covenant  of  warranty.  Huzzey  i'. 
ly  of  lien  over  the  mortgage  to  the  Hefferman,  143  Mass.  231. 
ial  man,  as  the  deeds  and  A  mortgage  for  a  pre-existing  debt, 
;age  were  but  one  transaction,  without  any  additional  consideration  is 
cy  I'.  Byran,  43  N.  J.  Eg.  396."  junior  to  a  subsequent  mortgage  for  the 
rtgasas  of  Evan  DaM. — One  mort-  purchase  money  of  the  land.  If,  how- 
does  not  rank  another  which  is  ever,  such  pre-existing  debt  isdefinilely 
;red  immediately  aller  it,  so  that  ailended  with  a  new  note  and  mortgage 
presentation  of  both  may  be  given,  "this  constitutes  a  valuable  con- 
jered  one  act.  Each  of  the  two-  sideration  sufficient  to  support  the 
'ages  being  without  notice  of  the  mortgage  as  a  purchase."  ICoon  v.  Tra- 
s  claim,  and   the  delivery  by  the  mel,  71  Iowa  13J. 

;agor    being    aimultaneoua,    it    is         The  complainant,  in  a   bill   to   fore- 

.terial   which   was  first  executed;  close  a  moi^gage,  agreed  with  a  defend- 
381 
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ers,  but  it  held  good  in  equity  and  ranked  a  later  one  proper 
given.'     So,  where  the  filing  of  the  stockholders'  consent  w 

necessary,  but  it  was  not  filed  in  the  proper  county,  a_  mortgaj 

without  it  held  good  over  a  later  one  given  by  the  corporation 
a  mortgagee  who  knew  of  the  former.* 

The  mortgagee  was  held  not  bound  to  constructive  notice  of 
resulting  trust  in  favor  of  the  wife,  when  taking  a  mortgage  fro 
the  husband.^ 

ant,  who   had   purchased   the  eqully  of  Fed.   Rep.  5^3.     If  the   first  mortga 

redemption  from  the  mortgagor,  that  if  has   been   given   to   secure  a  future 

the  latter  should  buy  the   land   at   the  debtedness   and   ha*   been   recorded, 

sheriff's  sole,  the  former  would  take  a  second   mortgagee  cannot   maintain 

new  mortgage   for  the   amount   of  his  proceeding   to   have   his  lien   declai 

decree.    The   land  whe  bought   \rf  the  paramount.     Simons  r.  Union  Sprii 

complainant  at  that   sale,  and   he   had  Bank,  93  N.  Y.  269.     But  bv  a^jTeemi 

the  deed  given  to   the   defendant,  who  between  the  first  and  seconcf  morlgag 

had    never     lost    possession.       Rights  the  latter's  lien  may  be  first  recorded  a 

superior  to  the  complainant's  mortgage  acquire  the   prior  rank.     Mutual  Lc 

and   to  his  judgment    lien,  were   then  etc.   Association  v.  Ewell,  38  N.J.  1 

Burrendered  to  the  defendant  that  the  18;  Maze  i'.  Burke.  12  Phlla.  (Pa.)  3 

mortgage  which  he  was  to  give  to  the  A    prescribed   mortgage,  revived 

complainant  should  become  a  superior  the   mortgagor,  maintains  its  rank  ai 

lien,  and  In  consideration  that  the  de-  subsequent  liens.     Kerndt  v.  Porterfit 

fendant   (owner  of  the   equity   of  re-  56  Iowa  412. 

demption)  should  reconvey  these  rights  There  is  no   priority  in  the  case  o 

to  their  owners  at   once,  subject  to  the  single  mortgage  given   to   secure  ditt 

complainant's    mortgage.      Held,   that  enl  parties   on   claims   maturing  at  ( 

the    owners    of  those    rights  did    not  fere nt  times.     Shawn.  Newsom,  78  I 

thereby  lose  in  equity   their  priority  to  335. 

the  judgment.     Van  Duyne  v.  Shann,  A  corporation  mortgaged  all  its  pn 

^1  N.J.  Eq.  311.  erty  toone  stockholder  for  a  sum  loar 

A   mortgage    for    purchase    money,  by    eleven    stockholders    and    offici 

made    simultaneously   with   (he    deed,  The  president  acted  for  the   mortgaj 

is  prior   to   any  judgment   against  the  in   giving    the    mortgage   and   for 

vendee.     Ward   f.  Carey,  39   Ohio  St,  mortgagee  in  foreclosing  it.  The  mortj 

361.     But  one  given  to   secure   money  gee   had   received   his  one. eleventh 

borrowed  to  discharge  a  prior  mortgage  the  sum   loaned  before  the  force losi 

cannot    recover    the    land    as    against  The  president  and  secretary,  who  e 

another  morlEBge  then  existing.     Holt  cuted   the  mortgage,  were  beneficiar 

i>.  Baker,  i;S   N.  H.   376.     But  when  a  under  it.    The  mortgage  was  never 

mortgagor   fraudulently  concealed  ma-  corded    as    required   by   statute.     (I 

terial   facts    and    thus    induced  a    first  Code,    4    1957-)      General     judgtne 

mortgagee  to  release   and    take   a   new  again&t   the   corporation  were  held 

mortgage  to  give  a  second  mortgagee  perior  to  such  mortgage.     Hoist  11.  B 

priority,  equity  restored   the  parties  to  rus  (Ga.).  4  S.  E.  Rep.  108. 

their  original  position,  it  was  hrld  the  1.  EqnlUiUe      KortCAS*. — Bundy 

second  mort^gee  was  not  a  party  to  Ophir  Iron  Co.,  38  Ohio  St.  300. 

the  fraud.      Farmers  etc.   Ins.   Co.   v.  %.  Where  a   corporation   execute) 

German  Ins.  Co.,  79  Ky.  598.  mortgage  but  failed  to   file   the  sti> 

The   mortgage    to    secure    purchase  holders' consent  in  the  proper  cour 

money  will  take  precedence  of  all  other  held,  that  a  subsequent  mortgagee, « 

incumbrances.     Moring  i>.    Dickerson,  knowledge     of    the     fact,    could 

85  N.  Car.  466.  attack   the   prior  mortgage  as  inva 

'  Jtmlot    MOTtKMa,— A   second    mort-  Roch««ter  Savings  Bank  v.  Averell, 

fage  encumbers   the  remnant  after  the  Hun  [N.  Y.)  643. 

rst   Is  satisfied,.    A  judgment  creditor  Concurrent   liens    have    no  prloi 

■who,   as   against    himself,   defeats   the  one   over  another,     Collerd   v.   Hus 

first    mortgagee,  is   before   the  second  34  N,  J,  Eq,  38;  Granger  f.  Crouch 

mortgagee  to  the   amount   of  the  first  N.  Y,  494. 

mortgage,     Simon  v.   Openheimer,  20  S.  Though  there  may  be   a   result 
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lere  land  had  been  omitted  from  a  mortgage  by  mistake, 
F  allowed  the  mortgage  iien  against  it  to  rank  above  a  sub- 
nt  judgment  lien.*  And  where  a  judgment  was  older  than 
tgage,  the  latter  was  held  superior:  a  devisee  having  mort- 
his  interest  or  its  proceeds,  if  it  should  be  sold  under  a 
-a 

:  the  priority  of  judgments  and  executions  on  mortgage 
is  not  affected  by  the  setting  aside  of  the  mortgage.* 
onsent  judgment  in  one  county  was  held  not  to  rank  above 
tgage  of  property  in  another,  when  the  judgment  had  not 
enrolled.* 

tutory  liens  are  presumed  to  enter  into  the  contract  of  par- 
»  a  mortgage  ;  and  where  the  statute  fixes  the  order  for  the 
lalling  of  liens,  it  must  govern.' 

I  favor  or  a  wife  in  certain  land,  nesa."      The   administrator't   right  lo 

!al   tLlle    to    which   stands  in  Ihe  enforce  these  liens  was  superior  to  that 

rthe  husband,  one  lending  mone^  of  a  mortgagee  of  a  distributee,  "except 

<t   faith   to   the  husband  upon  a  as  to  tlie  extent  of  the  interest  actuall/ 

ige  of  the  land   is   not  bound  to  inherited    \ty    the    latter."      Jones    v. 

iclivenoticeof  the  wife's  equities.  Robinson,    77    Ala.    499.      The    prior 

1  V.  Slocum,  a  111.  App.  141.  mortgagee  of  an  executory  land  con- 

.ymuta. — If  (and  is  omitted  from  tract,  though  the  mortgage  was  given 

gage  by  mistake,  and  judgment  to  secure  an  antecedent  debt,  has  rights 

ered  against  the  mortgagor,  the  paramount   to   those   of  a  subsequent 

the  judgment  creditor  is  subject  mortgagee    under    a    mortgage    made 

equity  of  the  mortgage.     Martin  after  the  acquisition  of  the  legal  title  by 

on,  9]  Mo.  36.      A  mortgage  ir/i/  the    mortgagor.      Edwards    v.    McKer- 

)r  to  a  judgment  obtained  by  an  nan,  55  Mich.  320. 

instituteo   subsequently   to   the         5.  Btfttntorj   Uaua. —  Statutes   enter 

I  and  recording  of  the  mortgage,  into  contracts  of  mortgage  as  into  any 

ly  II.  Cathcart,  71  Iowa  J07.  other.      If  they  provide    thai  liens  of  a 

devisee  mortgaged  his  interest,  described  class  shall  rank  above  others, 

proceeds  of  it,  if  it  should  be  sold  tlie  mortgagee  contracts  In  accordance 

a    power.     The  mortgagee   was  with  such  provision  and  his   mortgage 

ntilled   to   the  proceeds  of  such  right  must  yield   rank   to  th»  superior 

preference  to  a  judgment  credi-  statutory  lien,  Warren  v,  Sohn,  i  ij  Ind. 

he  devisee,  whose  judgment  was  113, 

than  the   mortgage.     Diiryee   v.         The  Men  of  a  mortgage  executed  bv 

•  36  N-  J'  ^-  +44-  *'"s  cotenant  prior  lo  the  institution  of 

i4jlll«nt«.— The  priority  ofjudg-  a  suit   for   partition    and    recovery   of 

ind  levies  taken  on  notes  secured  rents  and  profits,  is  superior  lo  the  de^ 

tgage  will  not  be  affected  because  crce  in  such  suit  for  rents  and  profits, 

rtgage  itself  is  set  aside  and  the  McArthur  r.  Scott,  31  Fed,  Rep.  51:. 
Lgec  held  toaccount,     Llpplncott         A  mortgage  given  by  a  tenant  on  his 

iw   Carriage  Co.,   25  Fed.   Rep.  nursery   slock    Is  prior  lo  the   lessor's 
■op,    truil  and  gra' 


arliea  consent  to   a  decree   con-     vided  for  in  the  lease.  Duffua  ■ 


;  land  which  was  not  enrolled.  43  Hun  (N,  Y,)  1;]. 

luently  they  mortgage  the  land.  WAl«r  Bant  Lint. — The  lien  for  water 

d  In  a  county  other  than  that  in  rent,  authorized  by  statute  and   made 

the  decree  was  agreed  to.      The  superior  lo  all  other  incumbrances,  is  of 

did    not    rank    the    mortgage,  higher   rank  than  that  of  a  mortgage 

Dod  V.  Davis,  ]i   S.  Car,  1S3.  given  and   recorded    before  water  had 

«. — Heirs  gave   notes   to   an  ad-  been  Introduced  on  the  land.  Provident 

rator,    eacTi    for    his     respective  Institution  u.  Jersey  City,  1 13  U.  S,  506. 

\  value  of  land,  subject  to  final  tiattmnant   of  Dabt, — A   mortgagee 

tnent — "Liens  being  declared  on  who  has  assigned  the  debt  cannot  give 

irtion   of  each  for  his  indebted-  priority  by  making  the  entry  of  satis- 
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4.  Agreements  Affecting  Priority. — The  parties  to  two  mo 
gages  may  fix  their  relative  rank  by  i^reement ;  and  it  does  n 
matter  between  themselves  if  the  one  designated  as  prior  be 


faction  to  be  made  by  "every  mortga- 
gee ,  .  .  having  received  full  pajf- 
ment,"  to  a  subsequent  mortgagee  m 
good  faith  without  actual  notice  01  the 
assignment.  Reeves  v.  Hayes,  05  Ind. 
5J1,  overruling  Ayers  v.  Hayes,  60  Ind. 

IndMi. — Though  recording  a  mort- 
gage without  indexing  it  holds  good 
{Barrett  v.  Prentiss,  57  Vt,  J97),  yet  it 
was  Helil,  where  one  s  liability  as  re- 
plevin bail  does  not  appear — the  under- 
taking not  being  properly  indexed^ne 
who  subsequently  takes  a  mortgage  Is 
not  chargeable  with  notice  of  the  liabil- 
itv,  and  tlie  mortgage  is  paramount  to 
the  liability.  Travellers'  Ins.  Co.  i>.  Pat- 
ten, 98  Ind.  Jog. 

Bomaiteftd  Klglit  tm  to  HortBi^e. — If 
a  man  mortgages  land  which  allerwards 
becomes  his  homestead,  and  then  makes 


promise,  the  bar  of  the  statute  of  limi- 
tations would  attach,  the  mortgagee's 
rights  are  extended  and  are  paramount 
to  the  homestead  claim.  Hambrick  v. 
Jones,  64  Miss.  240. 

A  conventional  mortgage  granted  by 
a  debtor  on  property  constituting  his 
duly  registered  homestead  may  be  en- 
forced when  the  homestead  has  ceased 
bv  rejson  of  his  removal  from  the 
S'tate.  Chaffe  v.  McGehee,  38  La,  Ann, 

A  first  mortgage,  without  release  of 
homestead,  upon  the  abandonment  of 
homestead  takes  precedence  of  a  subse- 
quent mortgage  waiving  homestead. 
Asher  V.  Mitchell,  9  111.  App.  33.S. 

A  mortgage  given  by  a  purchaser  on 
the  day  he  received  the  deed  and  took 
possession  of  the  land,  lo  one  not  noti- 
fied of  a  contract  between  the  purchaser 
and  another  person  for  the  delivery  of 
lunibet  by  the  latter,  had  preference 
over  that  person's  claim  of  lien.  Ryder 
V.  Cobb,  68  Iowa  335. 

Parties  to  a  mortgage  settled  ac- 
counts. For  a  balance  a  new  mortgage 
was  given.  The  lien  of  the  old  one  did 
not  hold  good  against  a  purchaser  who 
bought  the  property  before  its  subjec- 
tion to  the  new  mortgage.  Smith  v. 
Bynum,  92  N.  Car.  108. 

The  description  of  land  incor 
a  first  mortgage  was  corrected  ii 
instrument,  and  it  had  preceden 


rection.   Clark 

The  intent  of  the  contracting  pari  1 
as  shown  by  the  instruments,  may  gi 
em  the  question  of  priority  when  t 

mortgagee  are  given  on  the  same  k 
and  constitute  parts  of  one  transact! 
College   Trustees   v.   Fenno, 


I  J44, 


Land  possessed  and  paid  for  can 
be  affected  by  a  mortgage  eiceeuled 
the  vendor  after  the  sale.  Sawyers 
Baker,  66  Ala.  jgi. 

Pending  ejectment  against  a  gran 
on  his  conveyance,  which  he  plea, 
was  only  a  mortgage,  he  made  a  sec< 
conveyance.  Judged  as  a  mortgi 
tlie  first  conveyance  was  a  lien  from 
date,  and  the  junior  deed  was  subjec 
it.     Carter  v.  Monroe,  6,s  Ga.  542. 

A  trust  deed  was  inoperative 
against  attaching  creditors,  not  be 
recorded.  A  subsequent,  written  tra 
fer  of  the  goods  (the  subject  of 
trust  deed)  was  given  to  a  cred 
whom  the  deed  had  been  intendeii 
secure,  but  there  was  no  immed 
delivery.  It  was  telii  that  a  sut)seiju 
delivery  would  enable  him  to  defes 
later  attachment.  Baldwin  v.  Flash 
Miss.  61. 

Where  a  mortgage  was_  given 
secure  money  furnished  to  purchase 
outstanding  tax  title,  upon  prope 
previously  owned  by  the  mortgagor! 
was  superior  to  mortgages  executed 
tliem  on  the  same  property  prior  to 
existence  of  the  tax  title.  KaJsei 
Lombeck,  55  Iowa  344. 

Bcliool  Funil  KoTtcac*. — Land  i 
for  taxes  is  still  subject  to  the  sch 
fund  mortgage  in  Indiaiia.  Stock' 
V.  State,  101  Ind.  1. 

Leaaa. — A  lease  recorded,  aneiwa 
assigned,  is  prior  to  a  mortgage  m 
later  than  the  recording  of  the  lei 
though  foreclosed  before  its  asslgnmi 
Enos  V.  Cook,  65  Gal.  165. 

Where  a  party  took  a  lease  of  pr 
erty  for  three  years  from  the  aasigi 
of  the  mortgagor,  the  mortgage  be 
defective  for  want  of  an  affidavit  to 
consideration  required  by  the  I 
Code,  art.  J4,  ^  29,  but  of  w'hicli  mi 
gage  the  lessee  had  actual  notice  *' 
he  accepted  the  lease,  held,  that 
took  the  land  subject  to  the  mortga 
and  that  the   purchaser"  of  the  me 
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after  the  other.'  An  agreement  in  a  subsequent  convey- 
xcepting  a  mortgage  not  then  recorded,  will  operate  as 
to  judgment  creditors  of  the  grantee,  though  their  judg- 
bc  recorded  before  the  registry  of  the  mortgage.* 
igreement  that  a  fourth  mortgage  should  rank  the  first,  was 
»  place  it  above  the  second  and  third,  so  as  to  hold  its  pri- 
fter  the  first  had  been  discharged.' 

ugh  the  agreement  be  not  entitled  to  record,  it  will  prove 
/e  when  made  in  good  faith,  and  will  govern  the  priority 
nst  a  mortgage  that  would  have  proved  superior  had  it  not 
^ade  in  bad  faith .^ 

ler  some  circumstances,  an  agreement  to  give  a  mortgage 
en  held  superior  to  a  mechanic's  lien.* 
erbal  a^eement  under  which  advances  are  made  for  the 
Liction  of  a  building  on  mortgaged  premises  creates  a  lien 
jr  to  that  for  the  materials  furnished  after  notice  of  the 
ige  to  secure  the  advances.* 

agreement  by  a  mortgagee  that  a  mortgage  to  be  given 
rank  his  own  was  held  not  entitled  to  record,  and  not  to 

iropertj'  acquired  a  title  free  plaintilT  bunk  had  lalLen  its  mortga;;c 
:  lease.  Russum  v.  Wanser,  53  upon  the  I'ailh  of  a  Kcaled  inKlrumt-iit 
made  by  the  dcfendant'g  assignor  and 
orttr  Flxad  by  AiTMawnt.— An  intendeil  to  postpone  hlb  [narlKa);e  to 
nt  by  the  parties  thereto  that  that  of  the  bank,  which  wan  subsequt-tit 
wo  mortgage*  executed  at  the  in  time.  This  instrument  was  re- 
tne  nhall  be  the  prior  lien  wilt  corded,  but  not  in  such  a  way  ai>  to  be 
Tced  an  l>etween  the  parties,  constructive  notice  to  anyone,  the  dc' 
Kcription  of  the  mortgage  whose  prior- 
ity wati  waived  bcin)>  incorrect,  and  the 
recording  being  In  the  book  of  convty- 
I  unrecorded  mortgage  was  e»-  antes  instead  of  that  of  tnortRages;  and 
by  express  words,  in  a  sut>se-  the  agreement  moreover  not  beln^  one 
onveyance  of  the  lands  by  the  entitled  to  record  under  the  statute. 
;or.  and  tliat  deed  recorded.  Held,  that  if  the  defendant  look  in 
irds  the  mortgage  was  recorded,  good  faith  and  for  value,  he  was  not 
hat  such  exception  was  con^  hound  by  his  assignor's  agreement. 
:  notice  to  judgment  creditors  But  a«  it  appeared  that  this  was  not 
^an tee.  whose  judgments  were  the  case,  the  plaintiff's  mortgage  was 
■A  lielore  the  mortgage  was  given  prioritv.  N.  Y.  Savings  Bank 
i,  Westervelt  v.  Wyckoff.  33  v.  Frank,  eft  [Jow.  (N.  Y.J  Pr,  40.1, 
|,  188.  8.    When   an   agreement   to   gise   a 

lecution  and  delivery  by  the  mortgage  will  be  entitled  to  priority 
il  owner  of  a  first  mortgage  to  over  a  mechanics'  lien,  see  Payne  ;•■ 
th  mortgagee  of  a  scaled  agree-  Wilson,  18  N.  Y.  Supr.  Ct.  30^;  Per- 
at  the  fourth  mortgage  should  kins  v.  Davis.  t:o  Muss.  40S. 
rioriiy  of  lien  over  the  lirst  I.  A  mortgage  executed  ^ojia^'f/i^  to 
^.  as  if  previously  recorded,  secure  the  payment  of  advances  to  be 
render  the  fourth  one  a  lirst  used  in  the  construction  of  a  building 
1  its  priority  over  the  second  on  the  mortgaged  premises,  is  a  prior 
d  mortgages  not  to  be  affected  lien  to  claims  for  materials  furnished  in 
subsequent  payment  Or  dls-  the  construction  of  such  building,  with 
of  the  first.  Taylor  v.  Wing,  notice  of  the  mortgage  to  the  full 
(N.  Y,J  133.  Reversed,  84  N.  amount  of  the  mortgage,  if  so  much 
was  advanced.  That  the  agreement 
on  an  Issue  as  to  the  priority  under  which  the  advances  were  made 
tgages,  if  appeared  that  the  was  verbal  and  not  in  writing  docs  not 
loCofL,— a?  MT) 
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operate  as  notice  though  recorded.'  Any  agreement  to  all 
priority  must  be  made  in  good  faith,  and  must  be  confined  to 
contracting  parties.  Third  persons  ignorant  of  the  arrangem 
cannot  be  affected  by  it.'  But  where  an  agreement  was  madi 
good  faith  respecting  a  mortgage  to  be  given  for  purchase  mor 
the  refusal  of  a  wife  to  join  in  making  it  did  not  subordir 
(k  to  her  inchoate  rights  of  dower  or  homestead," 

5,  Priority  of  Incumbrances  Relative  to  Assignments. — It  maj 
that  an  assignee  can  claim  priority  for  his  mortgage  though 
assignor  could  not  have  done  so  before  the  assignment,*  for  X\ 
may  have  been  bad  faith  in  the  latter  not  attributable  to 
former.  If  an  assignment  of  a  mortgage  is  recorded,  the  rig 
of  the  assignee  are  notified  to  all  persons,  and  they  are  not  af 
ward.s  affected  by  anyact  of  the  mortgagee,'  It  will  t 
against  a  prior  mortgage  unrecorded  though  given  for  value  1 
bona  fide  purchaser.* 

affett  the  lien.     Plall  v.  Griffith,  17  N.  ».  In   an   action    to   recover  m< 

J.  Eq.  107.     Comfare  Barnett  ir.  Grif-  which  plaintilThad  advanced  in  Ihr 

iith.  37  N.J.  Eq.  soi.  chase  of  a  house  for  or  b_v  dcfcni 

1.  An    agreement    made    hy    W,    a  the  proof  showed  that  the  plainttfr 

mortga)(ee.  with  a  bank,  for  a  valuable  chased  and  paid  for  the  land  in  c 

consideration,  that  W  would  waive  the  tion  and  had  the  deed  made  to  th( 

priority  of  his    mortgage  in  favor  of  a  fendunt  under  an  oral    agreement 

montage   to   be    given    on   the   same  the  plaintllT  was  to  hold  the  deed, 

premises  to  the  bank,  itW(/  notenUtledlo  that,  concurrenllv  with  taking  the  i 

retordunden  N.  Y.Rev.St.7i;6,4i,and  defendant  and  hit.  wife  weretoeH 

if  recorded,  not  to  be  constructive  notice  a  mortgage  to  the  plaintifT  lo  !ecut< 

to  anyone.   But  knowledge  of  the  attor-  purchase  money.     Defendant  did 

nev  of  W's  aitsignce  as  to  such  agree-  cute  the  mortgage  but  his  wife  rel 

ment  is  equivalent  in  law  to  knowledge  to  join.     Held,  that  the  mortgage 

of  the  assignee.     N.  Y.  Savings   Bank  entitled    to    prioritv.    as     a    pure 

f,  Frank,  45  N.  Y.  Slip.  Ct.  404,  money    mortgage,   over    anv   inci 

3.  The  parties  to  a  mortgage  agreed  right  of  dower  or  homestead  of  del 

thai   a  new  one  should   be   substituted  ant's  wife.     187H,  Bunting  r.  Jonc 

with  a  clear  title.      Upon  the   same  day  N.  Car.  141. 

on   which  this  was  done,  and  without  «.  Plloiltr  B«UtlT«  M  A*aUiuiiM 

the     knowledge    of    the     mortgagees,  The   assignee,  in   good    faith    and 

another    mortgage    was   given     to    the  value  of  a   mortage,  by    recordin) 

mortgagor's  father-in-law,  who  had  ad-  assignment    may   gain   prioritv  01 

vanced    considerable     money     to     the  prior  unrecorded  mortgage,  althou; 

mortgagor's  wife  without  asking  repay-  could   not   be   claimed  by  his   assij 

ment.     The   testimony    indicated   thai  Decker  v.  Boice,  8j  N.  Y.  215. 

the  mortgage  was  made  to  him  without  B.  The  record  of  an  assignment 

his  participation  and  with  the  fraudu-  mortgage   is   constructive  notice  1 

lent    purpose    of   giving     )t     priority,  persons  of  the  rights  of  the  assigni 

Held,  that  it  must  be  postponed  (o  the  against    any    subsequent    acts   of 

other  mortgage,  since,  even  if  he  were  mortgagee 'affecting  the    mortgaj 

an  honest  mortgagee,  his  mortgage,  if  protects  as  well  against  an  unaul 

made  first,  was  on  premises  alr^dy  en-  Ized  discharge  as  ftgainst  a  subseq 

cumbered,   and    he     had    no     equities  assignment   by    the    mortgagee, 

which  would  make  it  anything  but  a  versing    s.   c,    iq    Hun   (N.   Y.) 

second   mortgage,  and   if  the   original  Viele  t'.Judson,  8]  N.  Y.  ^i. 

mortgage  was  exchanged  under  a  false  6.   An      assignment     by     a     ji 

pretence  that  the  title  was  to  be  cleared,  mortgagee,  who  has  notice  of  a  | 

he  was  in  no  position   to  object  tC  the  unrecorded    mortgage   to  a  bona 

restoration  of  the  old  security  in  behalf  purchaser  for  value  that  has  not 

of    the     original     mortgagees.      1877.  notice,  is  a  ■  "con veva nee"  within 

Eggeman  f.llarrow.  37  Mich.  436.  \.   Re*.   St.  761,  4^  37,  3S,  and  Ih. 
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assignee  of  a  second  mortgage,  when  the  first  is  not  tc- 
1,  who  takes  in  good  faith  for  valid  consideration  and  with- 
iotice,'and   whose  assignment   is  recorded,  has  preference, 

the  statutes  of  Mkhigan,  which  render  void  all  unrecorded 
yances  as  against   recorded  ones  that  have  been  made  in 
faith.-* 
Securities. — A  mortgage  or  deed  of  trust  to  secure  sureti^ 

by  a  debtor  and  recorded  will  not  prevent  his  creditor  from 
ig  himself  of  anything  in  its  terms  that  may  be  favorable 
iself.     The  sureties  cannot   impair  his  rights  while  he   re-. 

unpaid,  by  having  satisfaction  entered.  A  purchaser  from 
ebtor,  after  such  entry  of  satisfaction,  is  deemed- to  have 
otice  of  the  creditor's  rights  under  the  deed  of  trust* 

corded,  and  the  mortgagor's  heirs  give 
a  aecond  mortgage,  which  is  put  on 
record,  an  sislvner  of  the  Kecond  mort- 
gage, who  takcK  it  in  good  I'uith  for  a 
Full    L-ontideration    actuailj;  paid    and 

•I  mortgage  was  given  to  a  build-  without  anj  notice,  actual  or  construe - 

ietj'  and  certain   share-  of  stock  live,  that  anv  claim  exists  against  tlie 

irds   surrendered  b^  the    mort-  premixei,.  and    wliose  aiiHignment   has 

The    mortgage    authorized  an  also   been   recorded,   is   protected   and 

ICC  of  |iooo  on   (he  premii^es  at  given   precedence  b^  Mich.  Comp.  L., 

>en^  of  tlie  mortgagor.     A  lifth  f    4'3i<    which    provides     that    cverjr 

ige  thereon,  given   to   a  married  unrecorded  conveyance  shall  be  void  as 

1,  was  assigned  as  collateral  se-  againal   any   subsequent    purchaser  in 

to  three  ditferent  persons.  \i'hi)>t  good      faith,    whose     convevance      is 

nents   were  dulji  recorded.    The  recorded    lirsl.       Burnii    v.   ^erry,    4^ 

assignee   was   also    the  assignee  Mich.  176. 

ie  lessor  of  a  lease  of  the   prem-  3.  InctunbruiG*  u  iMOrttf. — When 

ecuted  six  davs  after  the  bill  was  a  mortgage  or  deed  of  trunt  is  executed 

A  receiver  ol"  the   rents  was  ap-  bv  a  debtor  with  the  declared  purpose 

t,  Pfndenlf  lite,  on  foreclosure  of  of  securing  his  sureties,  but    in    terms 

1  mortgage.     Held:  which  make  it  enure  to  the  benefit  of 

!iat   neither   the   mortgagor   nor  his  creditor,  and  it  is  duly  recorded,  Uie 

rd  assignee  of  the  fifth  mortgage  sureties  can  not, While  the  debt  remains 

attack    its     assignments   on  the  unpaid,  impair  the  rights  of  the  creditor, 

thai  it  had  been   assigned  by  a  \>y  entering  salisfactlon  or  directing  the 

J  woman  to  secure  her  husband's  trustee    to    enter   satisfuction,  on    the 

_  record   of  the  deed;  and   ■  purchaser 

liat  the  holder  of  the  first   mort-  from   the  debtor,  aOer  such  entry  of 

ould   only    recover   the  sum  due  satisfaction,  is  chargeable  with  notice  of 

1  afler  deducting  the  withdrawal  the   creditor's   rights   under   the   dee^    , 

of    thtf     shares     when     surren-  McMulten  r.  Neal,  60  Ala.  551. 

After  bonds   had   been   issued   by  a 

liat   he   could  only   recover   the  railroad     company    and     a     mortgage 

ms  paid  for  insurance  to  the  ex-  executed  to  secure  Ihem.  and  while  both 

fiooo.  were  outstanding  unsaUstied.  but  before 

hat    the    asllEnees  of  the     fifth  the    mortgage    had    been   recorded,   a 

Ige  were  entitled  to  be  paid  in  the  creditor  oflhe  company,  with  knowledge 

in   which   their    several   assign-  of  all  the  facts,  attached  and  afterwards 

were  recorded.  levied   his   execution   upon   the    morl- 

hat    the    rents   of  the   preftiises  ga^ed   property.     Jlrld,  that  he  stood 

d   since  the  receiver's    appoint-  nobetter  than  if,  with  such  knowledge, 

go  to  him  for  the  benefit  of  the  he    had    taken   a   conveyance    of   the 

Lgees.    Conover  I.  Grover,  31  N.  propertv,  and  that   he   did   not  obtain 

539.  pHorily  of  title.     Mead  r.  N.  Y.  etc  R. 

r'iicrc   a   mortgage  is   lefl  unre-  Co.,  45  Conn.  199. 
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A  mortgage  given  as  security  would  be  futile  if  a  purchase 
its  foreclosure  could  not  avail  himself  of  the  lack  of  notice 
the  part  of  the  mortgagee,  though  he  himself  may  have 
actual  notice  of  an  equity  outstanding.*  A  purchaser  for  v 
able  consideration,  who  is  also  the  holder  of  the  mortgage 
which  the  sale  is  made,  which  was  given  to  secure  him  ; 
surety,  is  protected  against  equities  of  which  he  had  no  notic 

A  mortgage  given  to  secure  ptesent  and  future  indebtedi 
was  held  superior  to  a  prior  one  subsequently  recorded,  even  \ 
respect  to  indebtedness  arising  later  than  the  date  of  the  sec 
recordation.*  But  such  security  for  future  indebtedness 
rank  subsequent  incumbrances  with  respect  to  only  the  indeb 
ness  created  under  the  first  mortgage  without  actual  notic 
the  later  ones* 

7.  Dower  Rights. — A  mortgage  to  secure  a  widow's  do 
will  not  be  postponed  to  another  by  agreement  when  the  wic 
is  not  cognizant  of  the  nature  of  the  agreement  and  gave 
assent,  while  the  interested  party  knew  of  her  rights.'  A  1 
may  avail  herself  of  an  agreement  fixing  her  compensation 
dower,  made  by  her  husband  with  mortgagees.*     Such  compe 

1.  A  purchaser  at  a  sale  under  a  3,  Where  a  note  and  mortga^  ' 
mortgage  having  actual  notice  of"  an  assigned  to  a  bank  as  security  for 
oulstanding  equity,  may  neverthekis  thing,  the  assignor  owed  Or  might 
take  advantage  of  the  want  of  notice  on  Held^  that  the  subsequent  recordir 
the  part  of  the  mortgagee,  since  other-  a  prior  mortgage  would  not  affccl 
wise  the  mortgage  would  be  a  worth-  bank's  priority,  even  with  respti 
less  security.  Cuhalan  v.  Monroe.  56  advances  made  a■i^.::T  the  recon 
Ala.  303.  Claisey  31.  Sigg,  51  Iowa  371. 

One  who,  eitlier  with  or  without  no-         4.   A  security  for  future   advanci 

tice   of  a  prior   unrecorded    mortg.ige,  entitled  lo  priority  over  subsetjuenl 

lakes  a  morleage  or  conveyance  of  land  cumbrances  only  to  the  extent  of 

as  security  for  an  existing  debt,  with-  sums  advanced  prior  to  actual  notii 

out  giving  up  any  security  or  devesting  the  subsequent  incumbrance.    Sar 

himself  of  any  right  or  doing  any  act  to  llerves,  31  N.  J.  Eq.  651. 
his   own   prejudice,  on  the  faith  of  the         A    mortgage    executed    in    iS;; 

lltle,  is  not   a  bona  fide   purchaser  for  secure  the  repayment  of  money  uti 

value  within  the  meaning  of  the  record-  the   purchase  of  the  land.     Htld, 

ing  act  {1    N.  Y.  Rev.  Stat.  756,  4  1);  the   mortgage  would   be   postpone 

and  as  against  him  the  prior  mortgage  against    the   widow's     dower  and 

is  valid.    De  Lancey  f.  Stearns,  66  N,  year's   support   of   the   family  of 

Y.  ijy.     To  the  contrary,   under  Ala.  mortgagor.     Wilson  v.  Peeples,  61 

Rev.   Code,   ^4    1557,   1558,  see  Saflfold  218. 
T'.  Wade,  51  Ala.  214.  B.   Hortc««a     B«laUTa     lo   WU 

In  Nfw  York,  a  mortgage  for  a  past  Dovar. — An   agreement    that  a  rr 

indebtedness,  if  taken  without  notice  of  gage  should  have  priority  to  one  g 

one   for  an   indebtednei^s   to  be  subse-  to  secure  the  dower  of  a  widow,  in 

quently  incurred  has  precedence  if  It  be  to  which  she   had  relinquished  di 

first  recorded.     Genesee   Nat.   Bank  v.  upon  Its  sale,  she  neither  having  kri. 

Whitney,  103  U.  S.  99.  edge  of  nor  assenting  totheagreen 

2.  When  a  mortgage  is  given  lo  in-  and  the  parly  wlioae  mortgage 
demnify  a  surely  against  a  liability  con-  thus  given  priority  having  knowli 
lemporaneously  assumed,  the  mortga-  of  her  rights  in  the  premises,  will 
gee  is  a  purchaser  for  valuable  consid-  be  binding  upon  her.  Fine  v.  Kinj 
eration,    and     entitled     to     protection  N.  J.  Eq.  :o8. 

against  latent  equities  of  which  he  had  t.  Where  certain  mortgagees 
no  notice.  Bartlett  v.  Varner,  j6  Ala.  cepted  a  deed  of  trust  made  by 
jSo.  mortgagor,  wherein   they  were  na 
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ay  be  fixed  by  herself  in  an  ante-nuptial  contract,  so  that 
uent  mortgages  given  by  the  husband  will  not  afTect  her 

uumbraiiccs  to  Secure  Purchase  Money. — A  mortgage  to 
purchase  money  is  highly  favored,  and  though  recorded 

han  another  on  the  same  day,  it  has  been  held  superior 
given   circumstances,*     It    does   not   supersede  previous 

hough  it  is  superior  to  prior  judgments  against  the  pur- 

;ed  and  a  mortgage  to  secure  the  consideration,  to  be  de- 
to  the  respective  parties,  are  operative  from  the  date  of 
livery,  as  between  the  parties.* 

rauduleiit  Incumbrances. — A  fraudulent  mortgage  is  en- 
to  no  priority  in  the  interest  of  the  mortgagor,  though 
nay  be  circumstances  under  which  an  innocent  mortgagee 

MB  containing  a  provision  that  does  not  have  prioritv  over  previous 
tor's  wife,  who  signed  the  deed,  liens,  although  it  does 'over  a  previous 
lave  one-tweinh  of  the  proceeds  judgment  again tt  the  purchaser.  Hous- 
•ale  in  lieu  of  a  dower,  held.  Ion  i'.  Mouslon,  67  [nd.  176. 
mortgagees  were  thereby  post-  4.  Where  Ihe  owner  executes  a  con- 
1  the  one-twell^h  interest  of  Ihe  veyance  of  lands,  and  deposits  it,  and  a 
hurman  v.  Stoddard,  63  Ala.  mortgage  back  to  secure  the  unpaid 
purchase  nionej-,  with  an  agent,  to  be 
lere  a  wife,  in  an  ante-nuptial  delivered  to  Ihe  purcha.'er  when  he 
.  look  an  estate  in  fee  in  part  complies  with  the  contract,  such  Instru- 
husband's  lands  in  lieu  of  a  ments  become  operative  onlv  from  the 
md.  after  tnarri^c,  he  satisfied  date  of  delivery;  the  title  remains  in 
igc  on  hiH  lands  which  existed  the  vendor  until  such  delivery,  and  ro 
date  of  such  contract,  with  irj/oa/i  returns  to  him  by  (he  mortgage 
raised  hv  a  new  nrorlgage.  so  as  lo  preclude  the  interposition  of 
It  her  estate  was  discharged  aiiv  title  or  right  in  an v  other  person; 
■  first  mortgage  and  was  supe-  anil  the  purchaser's  nibrlgage,  if  dul/ 
the  second.  An^lade  i'.  Si.  recorded  within  ninetj'  Aayt,,  as  ex- 
Mo,  4,14-  pre"sed  in  the  Ala.  Rev.  Code,  4  1657, 
rtgage  bv  a  husband  to  his  wife  operates  as  a  notice  of  its  contents  to 
^  a  portion  of  her  separate  es-  one  purchasing  in  the  interval  between 
A  in  the  purchase  of  the  mort-  ilsdelivcry  and  record.  McRaet.New- 
ropertv  will   be   postponed   to  man.  58  Ala.  529. 

ortgagcs  to  third  persons,  who  A    deed    and    a     mortgage    to    the 

bout   notice  of  the  wife's  lien,  grantor,  to  secure  part  of  Ihe  purchase 

Perkerson,  61  Ga.  345.  monev     of      Ihe      conicyancc.     were 

e  heirs  at  !aw  mortgaged  lands  executed   simultaneously  on   February 

;d   before   suil  entered  bv  the  iSth,  and  acknowledged  unrecorded  on 

'e     creditors,    keld.    that    Ihe  Mareh  jrd.at  noon.     Another  mortgage 

e  would  be  postponed  lo   debts  on  Ihe  same  premises  to  another  person 

creditors.     Adger   r*.  Pringle,  than   the   grantor,  also   stating   that  it 

ir.  517,  wusgiven  to  secure  partof  Ihe  purchase 

relULM    Honay.  —  \    mortgage  money,  was  executed  Mareh  1st,  and  was 

)  .1  vendor   to  secure  purcha-e  acknowledged  and  regislcred  March  3rd, 

pf  land,   and   recorded  on   the  at  a  quarter  before  Iwclvei  noon,     ifrld, 

y,  has  priority  of  one  given   by  thai    the    first    mortgage   wan    entitled 

baser,  before  he  has  concluded  lo     priority,    the     registering    of    the 

base  lo  a  person  who  has  fur-  second   mortgage  not   being  notice  lo 

im  the  money  to  make  the  ca-li  the  first  mortgagee,  the  vendor,  since  at 

I,  notwithstanding  Ihe  latter  ih  that   time  the  vendee's   deed   had   not 

I  first.  Turk  !■.  Funk.  f.S  Mo.  iS.  been   recorded.     Bovd   7'.  Mundorf,  30 

mortgage  for   purchase   monci  N.J.  Eij.  545. 
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might  claim  precedence  over  later  mortgages  given  in  good  (aii 
But  when  there  was  no  consideration  such  a  mortgage  was  hi 
inferior  to  subsequent  judgment  liens  against  the  mortgagor,  it 
suit  against  him  by  the  mortgagee.'  When  a  mortgage  had  be 
fraudulently  obtained  and  recorded  by  a  third  party  in  collusi 
with  the  mortgagor,  it  was  held  inferior  to  one  subsequently  si 
fitituted  by  the  original  parties  in  lieu  of  it*  A  defendant  w 
had  made  a  mortgage  to  a  creditor  and  recorded  it  prior  to  t 
registry  of  a  previous  one  given  to  the  plaintiff,  and  who  h 
done  so  in  fraud  of  the  plaintiff's  rights,  was  held  liable 
damages* 

If  a  claim  secured  by  mortgage  is  partially  fraudulent,  t 
mortgage  may  be  entitled  to  priority  over  junior  ones  for  tl 
part  of  the  claim  which  is  honest.* 

lO.  Knowledge.— It  is  not  necessary  to  prove  that  a  mortgaf 
knew  of  the  contents  of  a  conveyance  deed,  when  a  transcr 
from  the  record  of  the  instrument  itself  is  in  evidence.'  F 
sumption  of  knowledge  on  the  part  of  the  purchaser  of  a  mi 
gage  is  created  by  the  registry  of  an  older  mortgage  subsequen 
inscribed,  when  his  vendor  had  actual  knowledge  at  the  time 
the   sale.*     And   he  who  has  actual  knowledge  of    an  exisli 


fraudnlenny  or  without   coDF^idcration,  liable   in  damages,  the  act  being  m 

bv    the    owner,  in    favor    of   another,  u  misdemeanor  by  statute  (:  Rer.  £ 

prior     in     point     of    time     and     lien  691.   f  3).  as  welt,  it    seems,   as  bi 

to     that     of     a     judgment     rendered  wrongful  at  common   law.    Grave; 

against  such  owner,  in  favor  of  a  third  Briggs,  6  Abb.  {N,  Y.)  N.  Cas.  jS. 

person,  may,  in  an  action  hy  the  inort-  4.  Where,  in   marslialling  Hens, 

gagee,   against   such   owner   and    such  court  awards  to  a  portion  of  a  claim 

Judgment  creditor,   to    foreclose    such  cured  b_v  mortgage  priority  over  a  ^ 

mortgage,  be  subjected  to  the  priority  sequent   mortgage,  but   finds   that 

of  such  judgment.     Kelly  v.  iJenihan,  residue   of   the   claim   secured   bj 

j6  Ind.  44S.  prior  mortgage  is  fraudulent  and  \ 

A    mortgage,   fraudulent   as   to    the  as   against  the  lien   of  the  subseqt 

mortgagor's    creditors,   enecuted    to    a  mortgage,  the   partial  preference  I 

relative,  who  afterwards  loaned  him  a  given  to  the  elder  lien  is  not  nccci>.i 

Bum  to  enable  him  to  adjust  his  unse-  erroneous.      Where    no    positive   i 

cured     debts,     and     surrendered     the  gality  enters  into  the  consideration  1 

mortgage    to    him,  held   to    be  a   lien  claim,  it  may  )>e   valid  In  part  and 

prior  to  a  mortgage  earlier,cxecuted  by  part   invalid.      Black   v.   Kuhlman, 

dim    to    a    bank,   but   recorded    later.  Ohio  St.  196. 

Clarke  v.  Forbes,  g  Neb.  476.  a.  Knowledx*.     with     Btfarenct 

a.  A  mortgage  fraudulently  obtained  Prlorltr. — N.  J.   Rev,,  p.  ijj,  44.!!' 

and  recorded  by  a  third  party  through  proof   of   conveyances,   is    suflicifi 

collusion  with  the  mortgagor,  during  the  complied    with   by   record   made  ti 

Interval  of  substituting  a  new  mortgage  transcription  from  a  copy  of  the  m 

for  an  old  one,  ke/d,  to  he  postponed  gage  examined  by  the  clerk  on  prcx: 

lo  the  substituted  mortgage.     Waldo  v.  tion  to  him  of  the  original.  The  mi 

Richmond.  40  Mich.  380.  g^gor  need  not  be  proved  to  have  km 

S.  The  defendant,  intending   to   de-  the  contents.     Coe  i'.  N.  J.  Midland 

fraud    the   plaintilT,    who    had,  at    his  Co.,  31  N.  J.  Eq.  10.5. 

request,  given  up  the  defend.mt's  note  6.  The   purchaser   of  a   mortgagi 

and  taken  instead  a  mortgage  on  real  Af/rfbound  by  such  notice  a?  (heregi 

estate  without  covenants,  made  a  sub-  afforded   of   another  mortgage  of 

•equent  mortgage  to  another  creditor  slime  dale,  but   subsequently  recori 
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age  when  he  buys  and  takes  deed  for  land,  takes  subject  to 
ugh  it  h^d  not  been  registered.'  If  a  mortgage  be  taken 
urity  for  a  pre-existing  debt  without  extension  of  time  for 
mt,  it  will  protect  against  equitable  claims  of  which  the 
agce  had  no  knowledge.* 

/ould  be  different  with  respect  to  a  note  previously  assigned 
mortgagee's  attorney  had  actual  notice  o(  the  assignment.' 
mortgagee,  acting  in  good  faith,  is  not  held  to  notice  or 
edge  from  the  bare  fact  that  the  real  estate  mortgaged  is 
led  by  a  person  who  is  not  the  mortgagor.  The  occupant, 
h  really  the  owner,  cannot  charge  notice  upon  the  mort- 
aftcr  having  given  title  to  the  mortgagor  which  the  mort- 
had  no  reason  to  doubt.*  Possession  by  the  mortgagee  is 
to  others  of  his  right.'' 


title   I'roin   tho   mere'  poiiscssion   of 

ic   who   lukes  a  convcjancf  of  lanili  cnuld  nol  be  set  up  hy  an  occii- 

th  actual  knowledge  of  a  prior  pant  who  was  insolvent  when  he  plated 

gc,   takes     il     subject    to    such  the  title  in  the  name  of  Ihe  mortgagor, 

ge.  although  unrecorded.     Man-  and     knew     soon    afVer    the    tinic     of 

Brooks.  54  Ind.  98.  the   giving    of   the    HrKt    of   the    two 

irtgage  c'necuted   and   acknowl-  mortgages     thai    il     had    been  given, 

md  recorded  by  the  mortgagor,  and     did     not     notify     tlic     mi>r1ga- 

lance  of  an  agreement  for  a  loan  gee    of    his    <:laim»,     hut    kepi    ^ilt'nt 

h   M'ciiritv,  and  afterwards   de-  and  permitted  the  mortgagor  lo  b*i.i'.iw 

to  the  mortgagee  when  the  loan  more   money    of  Die  niorigagee   on   a 

■,   will   have   priority   in   equity  Micoiid     mortgage     of    the     propirty, 

mechanic's   lien   for  work  and  whereas  if  he   had  nolilted  the  morlga- 

ils  Turnished  in  erecting  a  build-  gee  of  his  claim  when  lie  wag  first  made 

the   mortgaged   premises,  niter  aware  of  Ihc  existence  of  the  mortgage, 

ording  and  l>e>'ore  the  deli  very  of  the  mortgagee  might  have  collected  the 

rtgage.  the  mortgagee  having  no  mortgage   debt  of  Ihc   mortgagor   and 

dge  of   the    commencement   of  would   nol  have  made  the  Kecond   loan 

ilding  when  he  parted  with  his  on  security  of  the  mortgaged  premi-cs. 

.    Jacobus  :'.  Mutual  Benelit  etc.  <irolon  Savings  Bank  ;■.   Bally,  30  \. 

..,27N.J,  Eq.6o^.  J.Eq.ljf-. 

le  who  lakes   a   mortgage  for  a  5.  An     immediate    and     continuous 

ftting  debt,  the  time  of  payment  change  of  posscfi-ion  into  the  hands  of  a 

ng  extended,  nor  any  other  new  mortgagee  is  the  best  possible  notice  of 

'ration  inlervening.  is  ■  purchas-  hiii  rights  as  against  all  otlier«.     Parscll 

value  and   is   protected   against  i'.  Thayer,  39  Mich.  467. 

table   claim  or  title  of  which  he  Where  a  third  incumbrancer  acquires 

notice.     Thurman  t'.  Stoddard,  a  right  of  priority  over  the  first,  but  the 

.  336.  act  or  omission  from  which  such  right 

itlo*      ta     Atton«j. — A     prior  flows     docs    not    change    his    relative 

igee  is  chargeable  with  notice  of  position  towards  the  second, yel  as  !t  i» 

ignment  of  a  note,  if  his  atlor-  impossible  to  pul  him  in  advance  of  the 

u)    actual    notice    of  Ihe     fact,  tirst  without  advancing  him  also  over 

r  r.  Schreiber.  47  Iowa  5 ^g.  the  second,  his  lien  must  of  necessity  be 

ftl  uidConttrBaUTalliKlet. — The  advanced  to  Ihe  first  position  as  aguinsl 

□n  of    Ihe    Iowa  Code.  4  31^5.  both  ihe  firnt  and  second  incumbrances. 

;  the  publicity  of  a  sheriff's  sale  Say  re  v.  Uewes.  ji  N,  J.  Eq.  65;. 

ictlve  notice  thereof  only  twenty  A»  between  a  firsl  and  second  incnm- 

om  expiration  of  the  time  of  re-  brancor  by  tnortgage*  upon   the  same 

on,  avails  nothing  to  one  having  premises,  which  mortgages  were  given 

notice   of   the   fact.      Walker   ;■.  pursuant  to  one  and  the  tame  arrange- 

XT,  47  Iowa  5J9.  uient  (no  money  pasiiing  at  Ihe  timi;;, 

:i(H 


Priority  of.  INCUMBRANCES.  ftioritj 

■  Where  the  law  requires  that  an  affidavit  be  filed  with  the  mo 
gage  to  show  that  the  consideration  was  in  good  faith,  the 
scription  of  a  mortgage  without  it  is  not  notice  to  a  subsequc 
mortgagee.     Actual  notice  is  necessary.' 

A  sale  without  consideration  cannot  defeat  a  mortgage  whi 
has  consideration,  though  the  latter  has  not  been  recorded.'  h 
will  such  an  unrecorded  mortgi^e  be  superseded  by  an  executi 
levy  on  the  land  mortgaged,  if  it  be  registered  before  the  exei 
tion  sale,'  Nor  will  it  give  way  to  a  junior  one  recorded  bef< 
it  when  neither  was  recorded  within  the  time  legally  prescribe) 
Nor  will  its  assignment  be  postponed  to  a  junior  on  the  grou 
of  failure  to   record  it,  unless  the   holder  of  the  latter  show; 

the   second   mortgagee  has  a  right  to  g3gor,  the  mortgage  being  defective 

insist  that  the  first  mortgage   has   no  want  of  an  afiidavil  to  theconsiderat 

force  as  against  his  junior  mortgage,  required  b_v  Md.  Code,  art.  24.  f  29, 

except   to   tlie   extent    that    Che    prior  of  which  mortgage  the  lessee  had  act 

mortgagee  has  performed  the  agreement  notice    when    he    accepted    the   le; 

nnder  which  such  niortgage  w.ie  given.  Held,  that  he  took  tlie  land  subject  to 

Morse   V.  Brockett.  67   Bart.   (N.  Y.)  mortgage,.and  that  the  purchaser  of 

234.  mortgaged  propertv  acquired  a  title  I 

MoUca. — A   deed    from    an   adminis-  from   the   lease,     kussum   v.  Wan 

trator.     duly     recorded,    contained     a  53  Md.  92. 

ii'cital  of  the  decree  under  which   the  Statutory  Uen. — As   lo   the    pr* 

land    was    sold.  Ihe    terms    of   which  dence  of  a  mortgage  lien  or  of  a  ju 

ri-quired    that    ten    per    cent,    of    the  ment   of   condemnation   over  a   ir 

purchase  money  should  be  paid  in  cash,  statiilorv  lien,  see  Gimbel  v.  Stolte, 

while  the  balance  might  remain  upon  a  Ind.  ^^6. 

credit  of  twelve  months,  the  purchaser  lUglitry. — A  paper  in  the  form  0 

giving  his  note  therefor,  secured  by  a  mortgage,    biit  with   the   right  of 

mortgage    upon    the    land,    and     also  mortgagee  to  sell  in   thirty  days  a 

recited   that    these    requirements    had  the  debt  becomes  due,   is   a   mortg: 

been  complied  with,     //ir/rf,  that  such  and   under  G a.   Code,   t,   1937,  is  pc 

recitals  aRbrded  sufBcient  notice  to  any  poncd  to  a  subsequent  deed  made  wi 

oiie  dealing  with  such  purchaser  of  the  out   notice  and  prior  to   its  record! 

existence  of  Ihe  mortgage  lo  the  admin-  (hough  the  deed  Is  not  recorded  until 

istrator,  although   such   mortgage   was  ter  the  mortgage.     McGuire  f.  Barl 

unrecorded.      Aetna   Life   Ins.  Co.  v.  61  Ga.  339. 

p'ord,  89  III.  252.  A  valid  mortgage   in  Ihe  hands  c 

A   partj"  purchasing   premises  upon  JnMa^i/c  assignee  is  preferred  to  a  s 

which,  as  appears  hy  the  record,  there  sequent  one,  although  the  nssignm 

Is   an   unsatisfied   mortgage,  takes   the  is  not   recorded,  unless  the  statute 

conveyance  with  notice  that  the  mort-  quires  such  record;  but  as  between  *i 

gage  is  an  existing  lien  in  (he  hands  of  j!de  assignees  of  the  same  mortgage 

someone;  and   lie   takes   subject   to   it,  assignment  first  recorded  will  have  | 

unless    the    mortgagee    is    the    owner  ority.     Oregon  etc.  Trust  Co.  ^'.  Sh; 

thereof.      Oregon    etc.   Trust    Co.    v.  5  Suwy.  (U.  S.)  336. 

Shaw,  5  Sawy.  (U.  S.)  336.  S.  An  unrecorded     mortgage    ta 

1.  A  mortgage  recorded  without  an  precedence  of  a  subsequent  convcyai 

affidavit   as   to   the  bona  fides  of  Ihe  hy  the   mortgagor   without   considc 

consideration,   which   is   required,  will  lion.     Mcrriman  i»,  Hyde,  9  Neb.  11 

not  operate  as  constructive  notice  to  a  S.  A  mortgage  made  prior  to  the !( 

subsequent  mortgagee;hut  actual  notice  of  an  execution  upon  the   land  cove 

of  such  defective  mortgage  establishes  by  it,  biil  not  recorded  until  aflcr  s 

its  priority.     Reiff  %■■  Eshleman,  52  Md.  lew  though  before  the  sale  on  cie 

582.                                                    "  tion.  Is  a  prior  lien  to  thai  of  Ihe  e 

IMfutlva    Incontbruiea. — Where     a  cution  levy.  Holden  i-.  Garrettj  23  K 

party  took  a  lease  of  property  for  three  98. 

year-i  from  the  assignee  of  the  morl-  4.  A  senior    mortgage  nol  recon 
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recorded  chain  of  title  to  himself  derived  from  the  common 

c  of  title.' 

e  mere  entry  of  a  mortgage   upon   record,  contrary  to  the 

ictions  of  the  mortgagee  who  has  left   it  with   the  registrar 

s  to  await  further  orders,  is  not  such  recording  as  to  give  a 

over    a    mortgage    subsequent    but    regularly    made    and 

led.« 

Defects  and  Omissions. — An  instrument  of  mortgage  so 
lively  executed  as  not  to  be  entitled  to  registry,  gains  no 
itage  over  a  subsequent  judgment  by  being  registered  ;  and 
quent  cure  of  the  defects  will  not  give  it  priority.'  The 
ion  of  the   mortgagee's  name   is  fatal  so  far  that  a  subse- 

purchaser  is  not  charged  with  notice  by  the  record  of  the 
;age.*  Omission  of  the  mortgage  on  the  index  of  the 
ry  cannot  affect  the  rights  of  the  mortgagee,  who  is  riot  to 

by  the  neglect  of  the  recording  officer  in  a  particular  not 
:ial.* 

e    has    the    precedence    over  r  no  ccrtiticBteK   of  their   execullon  and 

mortgage   recorded   before   the  acknowledgment,  or  which  contain  cer- 

jne,  bul  not  in   time.    Mver»  i'.  liticaleB   which   fail   lo   show   that  the 

:.  6i   Ga.  ]C<o.  clerk   who   made   Ihem   was   welt    ac- 

>  render  a  prior  asi>ignment  of  a  quaintcil  with   the   handwriting  of  the 

ge  void  as  against  one   claiming  officer  who  made  the  acknowledgment, 

I  subsequent  one,  on  the  cround  or   that   he   believed   (he   signature   of 

:  former  was  not  recorded,  sucli  such   officer   to  be  genuine,  or  that  the 

It  must   show  a  recorded  chain  morlgagei  were  executed  and  acknowl- 

lo   himscK  from   the  common  edged   according   to   ihe   laws   of   the 

of  title,  and  that  the  instrumentK  State  where  thev  were  made,  are  nulli- 

d   in   fact  were  entitled  to  rec-  tie«  under   Neb.  Gen.  St,  873,  874.  and 

'otter  r.  Stranskv.  48   Wis.  131;.  furnish  no  notice  to  purchasers.     Irwin 

debtor  gave  a  mortgage  for  the  v.  Welch,  10  Neb.  479. 
le  bona  fides  of  which   was  not         S,  mitakM  aad  OmlHlOBa. — Putting 

d,  and  it  was  at  once   placed  on  a   mortgage   defectivelv   executed,  and 

SubBequentIv    it    was    found  so  not  entitled  to  be  recorded,  upon  the 

nother    party   had   a   mortgage  record,  does  not  give  it  prioritj'  over  a 

lie  same  mortgagor  on  Ihe  same  suhRequent    judgment:   and    reforming 

mrporting   to   be  given  and  re-  it  will   not  give  it  effect  as  to  a  judg- 

first.     This   mortgage   had   no  menl    perfected    before   the   decree  of 

I   support   it.  unless   11  was  one  reformation.    Van  Thorniley  v.  Peters, 

to  a  firm  of  which   the  mortga-  id  Ohio  St,  471,     And   see   Cc^an  v. 

•,  a  member,  and  for  which  other  Cook,  ji  Minn.  \yj. 
ges   for   more   than   its  amount         «,  The  record   of  a   mortgage   from 

n    existence.     The    regi*ler    of  which   the   name   of  the  mortgagee  i* 

estitied  that  it  was  left  with  him  omitted   doe<   not  charge  a  subsequent 

mortgagor,  with   direclion«  not  purcliaser  with  notice  thereof.     Disque 

;  it  on  record  until  further  direc-  r,  Wright.  49  Iowa  538, 
ere  given,  and  that  he  never  rc>         8,  A   recorder  of  mortgages  cannot 

anjr    such    direction*,   but    his  deprii  c  a  mortgagee  of  his  rights  under 

corded  it  without  orders,   field,  a    recorded   mortgage   by   oinltling   it 

le  spreading  It  upon  the  record  from  the  index,  or  hv   indexing   it  im- 

indcr    such   circumstances    was  propcrlv,  or  bv  omilling  it   from   hia 

recording   which    entitled  it  to  certificate.  Swan  f.  Vogel.  31  La,  Ann. 

'.     Brighamr.  Brown,  44  Mich.  3!*. 

l.'ndcr  the  New  York  recording  acts, 

lekta  of  Boflitrr, — Recnrd>>  of  the  Index  is  not  an  essential  part  of  the 

ges  on  lands  In  Nebraska,  but  record   for  the  piirno«c  of  notice,  and  a 

n   another  Stale,  which  contain  mortgage  duly  recorded  though  not  in' 
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Serious  defects  of  land  description  in  a  mortgage  foredo^ 
and  in  the  deed  given  by  the  officer,  cannot  be  corrected 
against  a  subsequent  deed  and  mortgage  executed  by  the  sar 
mortgagor.'  Hut  when  a  mortgage  description  did  not  inclu' 
all  the  property  which  the  parties  meant  that  it  should  cover.  I 
court  allowed  it  to  be  corrected,  because  a  subsequent  mortgag 
of  the  whole,  who  was  authorized  to  procure  the  correction  of  t 
first  one,  had  offered  the  first  mortgagee  an  interest  in  his  to  t 
amount  of  the  consideration  of  the  first  mortgage.  The  ofl 
was  declined,  and  the  court  allowed  the  correction  and  gave  t 
first  mortgagee  priority.*  Errors  of  description  maybe  correct 
when  the  equity  of  the  mortgagee  is  equal  and  prior  to  that  of 
judgment  creditor,  in  a  contest  between  the  two.* 

dexed    is     corihlruclive     notice,     even  not  error   (o    exclude    such   evidcn 

against  a  bona  fide  purchaser  or  mort-  Wainwrighl  v.  Flanders,  64  Ind.  30(1 

gagee  who  dcall  on  the  faith  of  finding  A  morlga^e  of  lands  in  New  Jer-. 

no  incumbrance  in  the  hidex.     Mutual  drawn    in    New    York,   to    eietutt 

Life  Ins.  Co.  i'.  Dake,  I  Abb,  (N,  Y.)  "Iheir  successors   and    assigns."  cc 

N.  Cas,  3H1,  laining  Ihe  usual  clause  conveving 

1.  Where  a  mistake  in  a  mortgage  in  the     mortgagor's     estate,    right,    ti 

describing  the  land  is  carried  into  the  interest,    etc..    in     the     premises,  s 

foreclosure  decree,  a  sherifTa  certificate  recorded  in  full,  is  notice  to  a  sub 

of  sale   and   his   deed   to  the  assignee  querit  mortgagee  and  judgment  credi 

thereof,  the  latter  is  not  entitled  toacor-  of  the  mistake,  and  that  such  mong^ 

rection  as  against   persons   wlio  claim  was     intended     to     convey    the     I 

under  an  intermediate  deed  and  mort-  Bunker  i'.  Anderson,  3:  N.  J.  Eq.  j> 

gage  executed  by  the  same  mortgagor.  3.  Error    of    DsBcrlpUon. — Where 

Angle  II.  Speer,  66  Ind,  488.  mortgage  or  trust  deed  contains  em 

a.  A  mortgage  was  taken  which   by  of  description  of  land,  the  equity  ol' ' 

miKlake  omitted  certain  properly  it  was  mortgagee  or  grantee    to   have    th 

intended    to    cover.     A   third   person,  corrected  is  equal,  and  prior,  in  n>y 

authorii-ed  to  procure  its  correction,  se-  to  time,  to  that  of  a  subsequent  jui 

cured  for  himself  a  mortgage  upon  the  ment  creditor.     Brewster  v.  ClamRt. 

whole  and  offered  the  anginal  niortga-  Ark.  71, 

gee  an  interest  in  this  mortgage  to  the  An     agreement     by    a     creditor 

amount  of  the  former  one,  but  the  offer  extend  the   time   for  payment  of 

was  declined.     WbW.  that  the  original  debt,  and   also   to   purchase   a  cert. 

mortgage  remained  in  force  and  should  mortgage     executed     ^    the    delil 

be   rectified   and   foreclosed.     Hunt:',  liir/i/  to  constitute  a  suflicient  conoid 

Hunt,  38  Mich.  161.  ation  to  support  a  second  mortgag 

A  mortgagee  cannot  have  his  mort-  him,  and  lo  entitle  both  mortgages 

gage  reformed  and  corrected  as  ag.iinst  his  hands  lo  priority  over  another  3 

the  purchaser  in  gooii  faith,  for  n  valu-  prior  mortgage  given  by  the  debtor 

able     consideration,    of    a    judgment  the   purchase  money  of  the  proper 

which  was  a.  lien  upon   the  land  which  but  which  by  mist.ike  did  not  cont.-iii 

was  intended  to  be.  but  by  mist.ike  was  correct  description  of  Ihe  land,  and 

not,  embraced  in  the  mortgage,  the  pur-  which  the  holder  of  the  two  subset|ui 

chaserof  the  judgment  having  no  notice  mortgages  had  neither  actual  nor  ci 

of  the  mistake  at  the  time  of  his  pur-  slriictive  notice.      Port   v.   Embree. 

chase,  and  where  the  holder  of  such  a  Iowa  14. 

mortgage,  having  brought    an     action  Uen    B«UUt«    to 

against  such  a  purchaser  to  ref  io      of  statute,  requ 

mortgage,  in  order  to  prove  n          on  who  has  sued  al  law  01 

the  part  of  such  purchaser,  off      d    o  h          eturn   of  execi 

show  that  he  had  purchased  th    judg  a     f      hebenefitof thcdebtor;o 
ment   at   much   less  than   its  fa        ' 
reason  of  the  cxi^ilence  of  the  mo 
as  a  prior  lien,  it  was  held  tha 


iNCuyrBRAycEs. 


?riorit7<£ 


Competing  Liens. — A  Hen  by  mortgage  was  held  higher 
>ne  by  execution,  though  later  in  date,  when  the  latter  had 
I  before  the  making  o(  the  mortgage,  though  it  was  re- 
i  afterwards.'  But  if  unrecorded  it  is  beiow  a  judgment 
hough  foreclosed  before  the  judgment  was  rendered*     To 

it   otherwise  it   has  been   held  that  the  judgment  creditor 

be  notified  actually  of    the  existence  of  the  unrecorded 
pge  before  giving  the   credit  to  his   dt;btor   on  which   his 
lent  is  founded.' 
las  been  held  that  taxes  do  not  supersede  registered  mort- 

in  order  of  lien,  unless  their  priority  is  expressly  created 
itutc*  The  title  acquired  at  a  tax  sale  is  subject  to  the 
[age  liens  resting  upon  it,  so  far  that  a  junior  mortgagee 
t,  by  purchasing,  dislodge  those  liens.*  The  general  rule 
ivever,  that  the  tax  lien  is  higher  in  rank  than  any  convcn- 


mortgage    executed    a  Her    an 

in    lien    had    been    created    and 

to     lapse,    and     before     such 


bought  it  In.     Citizens'  Bank  r.  Fcr 
ii  La.  Ann.  jco. 

4.  Tftze*    u    lucnmiirftiioei. — I'u' 

levied  huboequenl   lo   (he   registry   o 
mortguge  do  not   have  prioritv 


Jcfendiint  in  execution  : 
;lapsing  between  the  sinj  by  or- 
the  plaintiff  a ner  issue  of  execu- 
id  the  issue  of  an  aliaafifa., 
evail  over  the  title  acquired  by  a 
«er  at  a  Kale  under  the  aliat  fi. 
ates  V.  Bailey,  57  Ala.  71. 

judgment  lien  is  superior  to  a 
nrecorded  mortgage,  although  it 
ten  foreclosed  and  exec  11 1  ion 
before  the  rendition  of  the  judg- 

Richards  f.  Myers,  63  Ga.  763. 
n  unrecorded  mortgage  can  lake 
J  as  against  judgments  in  point 
,  nor  is  it  entitled  to  any  prefer- 
n  equity.  If  it  is,  It  must  l)e  by 
ig  home  to  (he  owners  of  the 
:nts  actual  notice  of  the  exist- 
r  the  unrecorded  mortgage,  not 
tfore  their  respective  liens  at- 
,  but  liefore  the  debts  on  which 
ire     founded    were    contracted. 

Appeal,  90  Pa.  Si.  507. 

o  Ihe  moment  of  its  adjudication 

sheriflT,  the  propertv  of  a  debtor 
has  been  seized  under  execution 
'  validly  sold  or  mortgaged  by  him 
;  to  the  rights  of  the  wiping  crcd- 
Ind  if  the  seizing  creditor  waives 
Its  in  favor  of  a  mortgage  executed 
;  seized  debtor,  such  mortgage 
liter  being  recorded,  rank  any 
ige  subsequently  put  on  the 
ty   by   Ihe   aeiiing  creditor  who 


B.  A  junior  mortgagee  cannot,  bv 
purchase  at  tax  Kale,  acquire  a  title 
which  shall  defeat  the  lien  of  the  senior 
incumbrancer.  [S76.  Garreltj-on  ;■. 
SchoHeld,  44  Iowa  3;. 

Mortgaged  land  was  sold  for  taxes, 
but  the  tax  sale  was  set  aside  on  a  bill 
filed  by  the  mortgagor,  and  llie  [>iiE- 
chaser  appealed  from  the  decree. 

Meanwhile  Ihe  mortgagees  undertook 
to  sell  the  land  under  the  power  reserved 
in  the  deed,  and  a  junior  judgmi'nt 
creditor  of  l|ie  mortgagor  enjoined  ihc 
sale  and  sought  to  have  the  tax  title  de- 
clared void  and  the  property  sold  under 
decree.  The  mortgagees  filed  a  bill 
to  foreclose.  Htld:  1.  That  the  mort- 
gagees were  entitled  to  a  decree  to  st'lt. 
and  to  the  lir!.|  lien  on  land  and  rents. 
I.  That  the  judgment  creditor  must  pay 
the  costs  of  contesting  the  tax  title  and 
of  advertising  Ihc  tale  enjoined,  and 
was  entitled  10  a  decree  authorizing 
him  to  redeem  from  the  mortgacees 
and  then  to  a  sale  of  the  land  lo  pav 
both  debts,  or  to  a  sale  of  Ihe  equity  of 
redemption,  or  to  the  surplus  proceeds 
of  Ihe  sale  under  the  decree  of  Ihc 
mortgagees.  3.  That  the  court  had  no 
power  lo  suspend  the  execution  of  these 
decrees  because  of  Ihe  pendencv  of  the 
suit  touching  the  tax  title.  F'ulghum 
V.  Cotton,  3  Tenn.  Ch.  J96. 


Priority  rf.  INCUMBRANCES.  Priwityi 

13.  Release  of  Lien.—V^\\en  a  mortgage  is  released  and  a  ric 
one  sutvidtuted,  and  both  the  release  and  the  new  mortgage  n 
corded  with  even  dates,  the  lien  continues  so  as  to  hold  against 
mortgage  recorded  before  the  substitution."  When  a  mortgage 
has  entered  satisfaction  upon  the  record,  though  induced  to  d 
so  by  the  fraud  of  the  mortgagor,  the  record  ceases  to  be  coi 
striy:tive  notice.* 

An  assignment  of  a  mortgage  was  heUl  of  lower  rank  than 
second  mortgage  made  after  it.  The  first  mortgagee,  after  a 
signing,  released  the  mortgage  to  the  mortgagor.  Then  the  latti 
gave  the  second  mortgage  to  another  person  who  knew  nothin 
of  the  assignment  of  the  first,  which  had  not  been  recorded.' 

14.  Redemption. — A  junior  mortgagee  is  not  bound  to  redeei 
.against  a  mortgage  prior  to  his  own  or  lose  his  rights.*     He  ma 

nCortface    Qlven    to    Um    Court. — A  gagor,     atterwardii    attached    to   sue 

mortgage   made    la    an  otKcer  of  the  record  of  satisfaction,  reciting  that  tl 

court,  designated    by    the    chancellor,  mortgage  is   still  in  force,  i£  construe 

bringa  the   fund   ai>   much   within   the  ive   notice  to  no  one;  and  a  subseque 

cttslodv  of  the  law   as   if  it  were  made  purchaser,  without  actual  notice  of  tl 

directl/  to   the  chancellor,  and   hence  non-payment  of  the  mortgage,  take*  tl 

such  mortgage  is  :<■  Hen  on  the  premises  properly  free   therefrom.  aTthoi^h    I 

covered,   superior  to   municipal    taxes  claims   by   virtue  of  a  title   based  on 

and   assessments.    Jersey  Cily  11.  Fos-  sherifTs   sale   made   after  the   entrv 

tcr.^i  N.  J.  Eq.  S25.  satisfaction.     Etzler  v.   Evans,  61  In 

1.  BttlMhM  Of  IncnmbruiMi. — Where  j6. 
a  mortgagee   releases  the  mortgage  and         DMd  of   Trast. — A   company,   aft' 

takes  a   new   mortgage   to   secure  the  giving  a  deed  of  trust  to  secure  the  pa 

sai^e  del>t,  reciting  t)ie  fact,  and  the  re-  mcnt  of  its  bonds,  issued  other  bonds 

lease  and  new  mortgage  are  recorded  on  lieu  thereof  secured  by  a  second  dci 

the  same  day.  the   lien   is  superior  to  of  trust.    The  trustee  released  the  fir 

that  of   a  mortgage  given   to  another  deed,  but  failed  to  exchange  as  to  01 

before  Ihe  date  of  the  last  and  ader  the  of  the  old  bonds.  Tlie  company's  proj 

djte  of  the  first  mortgage.     (Following  erlv   was   afterwards  sold   under  pn 

Campbell  i>.  Carter.  14  111.  2S6.)   Shaver  cee'dings  in  bankruptcv.  Held,  that  1I 

.     V.  Williams,  87  111.  469.  record  of  the  trust  deed  did  not  atFoi 

A   prior   mortgagee's    release,  given  to  the  purchasers  notice  of  the  incun 

with   notice  of  a  subsequent   deed,  and  brance  as  to  the  bond  not   exchange 

to  the   prejudice  of  the  subsequent  in-  Burt   v.   Batavia   Paper   Manf.  Co.  : 

cumbrancer  or  purchaser,  operates  as  a  111.  66. 

discharge  of  his   lien   to   the  extent  of        S.  Balsaaa  uid  JUHUrmnant. — Whe 

the  value  of  the  land  released.  Cogswell  a  mortgagee  assigned  his  mortgage  ai 

I'.  Stout,  33  N.  J.  Eq.  240.  then  released  it  to  the  mortgagor,  wl 

Where  a  mortgagee,  intending  on  the  made  a  second  mortgage,  h^d  that  tl 

margin   of   the   record   to   release   the  assignee,  who  had  not  recorded  the  a 

mortgage  only  as  to  those  of  the  secured  signnient,  hpld  a  subordinate  lien  to  ll 

notes  which  are  unassigned,  by  mistake  second  mortgagee  who  had  no  notice 

releases,  all,  without  the   knowledge  of  the  assignment.     Smith  v.  Keohane, 

the  assignee  of  a  part  of  them,  a  subse-  III.  App.  5S5, 

quent  purchaser   of  the   premises    lor         A  mortgagee  assigned  his   m0ng.1i 

value   and   without   notice  will  be  pro-  and   then   released   fo   the   mortgayt 

tectcd  against  the   assignee.     Ayers  t>.  who  gave  a  new  mortgage   to  a  hn 

Hays,  60  Ind.  451.  -  fidr  purchaser  for  value.  Held,  that  11 

3'  Aroeordof  AmDrtgNCAceasesto  be  latter's  claim  was   superior  to  the  1 

constructive  notice  of  its  existence  after  signee's,  as  he  had  not  recorded  the  a 

the  mortgagee  has  duly  entered  salisfac-  signment.    Howard  tv  Ross.  1;  III.  -\p 

tion  thereof,  although  induced  so  to  do.  456. 

by   fake   representations  of  Ihe  mort-         4.  Sedemptloii. — Where  there   >s   ■ 

gagor.     A  written  notice  by  Ihe  morl-  existing  mortgage  a   subsequent  moi 


'Of.  ■    INCUMBRANCES.  Priority  of. 

when  the  senior  is  about  to  foreclose  to  collect  debt  past 
or  he  may  tender  payment  without  design  to  redeem  or  to 
;he  older  mortgage  transferred  to  himself.' 
Reinseription,  etc. — It  is  necessary,  in  Louisiana,  to  rein- 
mortgages  to  preserve  their  rank,  when  the  debtor  buys 
lortgaged  property  on  twelve  months'  credit,  so  that  the 
of  the  sale  is  merely  to  extend  his  time  of  payment  and  to 
I  it,  the  mortgages  not  being  transferred  from  the  property 
;  proceeds.* 

e  rule  in  Louisiana  that  mortgages  must  be  reinscribcd  every 
ears  to  preserve  their  hens  is  subject  to  the  exception  of  the 
r's  mortgage  on  the  property  of  his  tutor.' 
Tiortgage  of  a  railroad   may  have  priority  over  a  judgment 
respect   to   Che  parts  of  the  road  in  the  county  where  it  is-  ■ 
ded,  yet  not  to  other  parts  in  other  counties.* 
e  first  mortgagee  must  exercise  due  diligence   in   enforcing 
ghts  as  to  the  second ;  but  the   latter  cannot  hold  him  re- 
ible  for  losses  to  property  caused  by  the  mortgagor  without 
,vn  fault."  • 

can  be  raadc  to  redeem  againiit  The  niart((age  tfen  becomes  opera- 
e  barred  of  all  rights  under  his  live  from  llie  moment,  nol  of  mere 
ige.  Tower  i'.  Divine,  37  Mich,  deposit  in  the  parish  rcgistrj',  but  of 
actual  inscription  in  the  "book  of  mort- 
L  junior  mortgagee  has  the  right  gages."  Stale  i',  Rogillio,  30  La.  Ann., 
y   off  or   redeem   from   a  senior     part  1,  833. 

age  which  is  past  due.  when  the  S.  Every  mortgage,  encepl  a  minor's 
of  the  latter  is  eeeking  to  enforce  on  the  property  of  the  tutor,  cease'  to 
:ion  by  foreclosure.  But  his  ten-  have  effect,  save  as  to  the  parlies 
I  have  the  effect  of  payment  of  thereto,  unless  reinscribcd  in  ten  years 
riar  mortgage,  must  be  made  In  from  the  dale  of  its  original  Inscription, 
takable  terms,  so  that  there  can  Neither  notice  nor  the  pendency  of  a 
doubt  of  the  intent  to  satisfy  and  suit  to  enforce  the  mortgage  obsiaics 
rgc  the  senior  mortgage,  not  lo  the  necessity  of  iln  inscription,  or  its 
n  and  have  a  transfer  of  it.  re  inscription.  Walson  j'.  Bondurant. 
!■.  Yonkers   Sav.  Bank,  70  N,  Y.     30  La   Ann.,  part  [.  1. 

Further,  on   re  inscription,   see    Sac- 

, Where,   at  a   sale    cession    of   Gnyle,   17    La.   Ann.  547; 

tgage    debts,    the     seized     Sorrels  i'.  Stam'por,  27  I.,a.  Ann.  630. 

^ buys  on  twelve  months'  credit,  *.  HaUrokd  Hortface. — Where  a 
le  operates  a  mere  prolongation  mortgage,  by  a  railroad  company,  of  its 
le  with  security,  and  the  mort-  road,  which  passes  through  severiil 
are  not  transferred  from  the  prop-  counties,  is  recorded  in  one  of  tho-* 
.0  the  fund.  Accordingly,  it  U  counties  before  judgment  recovered 
iary  to  reinscribc  the  mortgages  against  the  company  by  a  stranger,  hut 
•serve  their  rank  as  against  the  is  not  recorded  in  the  other  counties,  it 
Fillastre  i',  SI.  Amand,  3;  La.  has  ft  priority  of  lien  over  the  judgment 
,Fj.  upon  the  part  of  the  road  tying  in  ihnt 

legal  mortgage  on  a  person's  particular  county,  but  not  upon  sikIi 
rty  resulting  from  the  registry  of  portions  of  ll  as  lie  in  the  Other  counties. 
Ticial  bond"  ai  sheriff  is  cxtin-  Ludlow  v.  Clinton  Line  R.  Co.,  1  Klip, 
rd   bv   prescription,  unless   rein-     (U.  S.l  15. 

d  within  ten  vears  from  the  date  of  S.  DUls«no«— Bqnlty.— As  between  the- 
Eglstry.  The  necessity  of  a  rein-  firrt  mortgagee  and  the  second  morl- 
ion  every  ten  vears  applies  to  all  gageeof  a  partof  the  same  property,  the 
ages  except  those  specifically  ex-  former  is  required  to  exercise  ifeooil 
d  from  that  necessity.  Gale's  faith  and  reasonable  diligence  in  thf 
gsion,  JO  La.  Ann.,  part  i,  351.         as-,ertion  and  enforccmcnl  of  his  right-;  • 


SoflnitiiiD.                                              I^'CUR.  IMiBii 

The  second  mortgagee  has  the  equitable  right  to  claim  re 
aursement  for  his  expenditures  in  relieving  the  mortgaged  est 
jf  incumbrances.' 

An  equitable  mortgage  unrecorded  in  the  form  of  a  writ 
reservation  by  a  vendor  of  personal  property,  was  held  supei 
;o  a  subsequent  recorded  mortgage.* 

IHC1TB. — To  become  liable  or  subject  to;'  to  cause,  occasi 
aring  on.* 

}ut  he  will  not  be  charged  in  equitj'.  at  closure  or  the  first  mortgage,  eur 

lie  suit  of  [he  latter,  with  the  value  of  dered  the  certilicateB  to  the  State 

>roperty    covered     by    his    mortgage,  receUed  the  patent,  and  there  was 

K'hich  wae  lost,  destroyed,  or  removed  redeniption   Irom   tlie  Ibreclo^ure  < 

>eyond   hi*   reach,  by  the   act   of  thi:  held,  that    they  must  seek  their  ri 

norlgagor,  without  fraud  or  gro&a  neg-  as  juniormortgageesorlbrexpendid 

igence     on     his     part.       Shields     i:  in     perfecting     title.       llenderM>n 

film b rough,  64  Ala.  504.  Grammar,  53  Cal.  649. 

1.  A  second   mortg.-igee  has  no  right  Bitoppel, — One  buring  lands  wl 

.0  buy  the  estate  of  his  mortgagor  at  a  the  vendor  had  encumbered  by  m 

■>a\e  to  satisfy  a  prior  incumbrance,  but  gage  to  secure  a  debt  to  a  third  per 

le  has  a  clear  equity  to  be  reimbursed  and  expressly  agreeing  wilh  the  n 

or  any  expenditure  to  relieve   the  es-  and   the  mortgagee  to  pav  such  d 

:ate  of  any  incumbrances,  and  the  prop-  which  is  deducted  from  tlie  cash  [ 

;rty  in  his  hands  in   charged  therewith  ment  required,  subordinates  his  titli 

n  preference  to  the  trusts  expressed  in  the  mortgage,  and  is  estopped  from 

:he   mortgage.     Taylor   v.   Ileggie,  83  nying   its   validity,   and   the  niorlj 

N.  Car.  144.         ■  being  duty  recorded,  a  purchaser  ol' 

a.  ItoMrrftUon. —  Where  a  conditional  lands  at  a  sale  on  execution  against 

iaie  of  personal  property  reserves   title  vendee  merely   succeeds   to  his  rij 

n  the  vendor,  such  reservation  must  be  and    is    alsd    bound    by    the  estop 

n  writing,  and  the   Instrument  will  be  Kennedy  f.  Brown,  6l  Ala.  2g6. 

:reatcd  as  an  equitable  mortgage,  and  AnUlinltlva. —  Rawie    on    Coven 

will   take   precedence,  although    unre-  (5th  ed.);  Jones    on    Mortgages 

;orded,  of  a  subsequent  mortgage  re-  ed.);  Fisher  on   Mortgagee    ■■-"-  — 

:orded.  where  the   vendor   brings  suit  Mortgages;    May   i — 

igainst   the   second   mortgagee  within  ed.);   Phillips  on   Insurance   (sm  1 

:he  time  required   for   recording.    Tal-  Goddard  on  Easements;  Washburr 

-nadge  v.  Oliver.  14  S.  Car.  ^JJ,  Easements   and    Servitudes   {3rd  t 

Jnrliillatlan. — The      adjustment      of  Waples  on  Proceedings  in  Rem,  b 

:onflicting  mortgage  claims  falls  within  4,  Things  Indebted. 

Ihe  jurisdiction  of  the  court  from  which  8.  Sco It  i'.  Tyler,  14  Barb.   {N. 

the    process    issued    under  which  the  204.     Men  contract   debts,   they  ir 

sale   of   the  mortgaged   property    was  liabilities.     In   the   one   case  tficy 

made.     Factors  and   Traders'  Ins.  Co,  affirmatively,  in  the  other  the   liabi 

!'.  De  Blanc,  31    La.   Ann.    100;   Wis-  is  jHfBj-rri/or  cm/ upon  thembyop 

dom  V.  Parker,  31  La.  Ann.  52.  tion   of  law.      Crandall   f.   Bryan, 

JndlcUl    Older     (Or    Beeordlng.— In  How.  Pr.  (N.  Y.)  56;  s.  c,  5  Abb. 

Maryland,  a   mortgage  recorded  after  109. 

nix  months  from  its  date  without  an  or-  4.  Ashe  {'.  Youngst.  (Tex.),  3  S. 

der  of  court,   is   void  as  against  cred-  Rep.  454. 

itors  without  notice,  whose  debts  have  In  an  act  denying  an  action  for  d 

been   contracted   since  the  date  of  the  ages  incurred,  where  the   plaintiff  s 

mortgage.     But   a   record   by  order  of  have  neglected  to  keep  in  repair  a  i 

court,  as  provided  by  Md.  Code.  art.  lO,  sion   fence,  "the  word   iartirred  mi 

4   13,  operates   as   constructive  notice  'brought  on'  (Web.  Diet.),  and  by 

from   the   time   it   is   made.     PfealT  i'.  statuti.-  tlie  party  in  default  is  to  1 

Jones.  JO  Md.  2ff\.  no  action  for  damages  brought  on  I 

B«U«f  to  Jnnlor  mmsftcw.— Where  self  in  some  manner."  Deyo  :.  Ste* 

heirs  of  a  junior  morlg.igeeof  land  held  4  Den.  (N.  Y.)  103. 

by   Stale  certific.iics  of  purchase,  who  Under   an   act   providing   that  t 

had  not  been  made  parties  to  the  fore-  party  shall  be  liable  for  co^ti  incu. 


IXCURA  BLH—INDEB  TED^INDEB  TBDNESS. 

ITOAJLE. — Admitting  no  cure' 

)EBTXI>— IHDEBTBDHBSS.— (,See  Debt).— Placed   in   debt; 

under  obligation;  held  to  payment  or  requital ;  beholden.* 
ebtedness  is  pecuniary  obligation.     It  includes  liabilities  of 

sort,  present  and  to  accrue.^ 

,  which  may  be  collected  bj-  ex-  a  Louidana  court  said:  "An  inlirniitj' 

I  in  case  the_v  cannot  be  collected  iii  incurable  either  bv  its  nature  or   br 

>e  party  againel  whom  thev  are  the  progress  it  has  made,  or  bv  the  ig- 

rd.   the'   fee   for  a  guardian   ad  norance  of  the   physician,     ft'hcn   an 

fthe  defendant  is  coslii  incurred  infirmilv  results  from  the  injury  of  one 

t     plaintiff,    though    successful,  of  the  organ*  necessary  to  life,  as  the 

'.  Youngst.  (Ten.),  3  S.  W.  Rep.  brain,  the  heart  or  the 'lungs,  it  is,  and 
always  will  be,   incurable  by  its  nature, 

idgment   obtained   after   a   date  It  is  also  said,  though  not  very  correct- 

upon  an  action  for  a  hog  insli-  ly,  to  be  incurable  by  its  nat'ure  when 

efore  that  dale,  is  not  a  debt  in-  the  he<i11ng  art  has  no  remedv  to  cure 

ader  the  date.     Knight  i',  Whit-  it.     .     .    .     When  an  inlirmity  curable 

Bush.  (Ky.)s7;  %.   c,  99   Am.  by  its  nature  has  been   neglected  or  ill 

\^-  treated   in  its   bcgiimine,   it  reaches  a 

re  a  purchaser  of  land  gave  his  stage  where  it  ceases  to  be  curable  and 

'ith  another  as  security  for  the  Is  said  to  be  Incurable  by  the  progress 

se  money,   and    the   assignee  of  it   has   madei     When   the   inlirmity   is 

tes   subsequently    took   in   their  such  that  the  physician  catleil  to  heal  it 

otes  of  the  principal  alone,  these  is  ignorant  of  the  means  of  cure,  it  is 

icre  held  to  be  a  debt  incurred  said  to  be  Incurable   bj'  the   ignorance 

purchase  of  land.     Williams  v.  of  the  physician. 

100  III.  36;.  '■  Out  of  these  three  classes  ofincura- 

re  an  act  placed  addilionaldutles  ble  infirmities  the  law  gives  the  rehlbi- 

ect  lo  the   registry  of  votes  upon  tory  action  in  the  cose  of  those  which 

clerk  and  authorized  the  parish  are    incurable    by    their    nature."     St. 

to    repav    him  "expenses    in-  Romes  i'.  Pore,  10  Marl.  205. 

."  this  expression   meant   monev  I.  Webster,  quoted   in  C.  S.  P.  U.  & 

It  by  him,   and   did   not   include  C.  R.  Co.  v.  Lundstrom,  16  Neb.  154. 

■ration  for  his   services.     It  did  S.   Mcrriman  v.  Social  Munf.  Co.,  11 

■an  his  labor.     Reg.  x'.  Kingston  R.  I.   175,     In   this   case  the  court,  in 

lull,  I  E.  &  B- 1S4-  construmg  a    contract    lo   assume  in- 

\iTinty  (or  all  liabilily  inmrrrd  dcbtedness.   said:     "Indebtedness    is  a 

:>  B  would  in  strictness  relate  to  word  of  large  meaning.     It   is  used  lo 

ansactions,' but   evidence   is   ad-  denote  almost   evcrpr  kind  of  pecuniary 

t  to  show  that  A  was  not  at  the  obligation  originating  in  contract.  .  .  . 

debted  to  B,  and  that  the  guar-  The   language  is,  'all  the  Indebtedness 

erefore  applied  to  future  indebt-  .     .     .     now  due  or  to  grow  due.'    The 

Agawam  Bank  v.  Strcvcr,   i3  asNumplion  was  obviously  meant  to  be 

iOJ.       .  comprehensive.     We  think   It  must  be 

act  of  congress/>f  June  6th,  1871,  keld   to  cover  liabilities  contracted  by 

12,  provided  that  a  distiller  who  endorM;incnt.  whether  then  due  or  to 

on  business  ader  the  lime  i^tated  grow  due. 

tice  of  suspension  should   incur  The    term    includes   not   only  debts 

"citures  provided  for  persons  who  yohintarily  contracted,  but  every  debt 

on  business  without  having  given  of   every  character    however    arising. 

leing  the   forfeitures  mentioned  As  used  in  a  statute  making  the  trustees 

on  44  of  the  same  act.  The  word  of  a  corporation   individually  liable  if 

'  here  means  "bring  into  opera-  the  indebtedness  exceeded   the  capital, 

and   the   forfeiture    takes   effect  it  include*  a  judgment  for  coKtx.   Allen 

I  regard  to  ownership.     I'nited"  v.  Clark  (N.  V.),  1 1  Cent.  Rep.  71. 

V.  Distillery  at  Spring  Vallev,  1 1  Where   a   le-tator  directed  that  "all 

~  (C.  C.)  255.                           '  moneys  or  indebtedness  which  shall  ap- 

construing  the   law  giving   an  pear  upon  any   inventory  or  ledger  or 

of  rehlbition  where  a  slai  e  sold  book  ot  account"  kept  by  him.  "charged 

Infirmity  incurable  by   nature,  im  due"  to  him   from   any  of  the  bene- 


DtflnltioD.  IN  DEB  TED^INDEB  TED.VESS.  Deflni 

ficiaries  during  his  lifetime,  "and  as  an  pal  corporaltons  may  create  debts. 

ouiHtanding  and  unnett led  account"  at  debCednefs"  ii>  not  to  be  limited  to  d 

the  time  ol*  tiiii  di»:eaiie,  should  be  de-  evidenced  by  bond  or  those  which 

ducted   from   the   share  of  the   person  due  simply.     Where  the  contract  n 

concerned,  the  word  was  ie/rf  lo  cover  by  the   municipal   corporation  pert 

advanccK  bo  made.     The  word   "indebt-  to  its  ordinary  expenses,  and  is.  toge 

edness"iBnot  exclusively  a  term  of  legal  with   other   like   expenses,   within 

technicality.     II  hai.  at  limes   a   biguili-  limit  of  it&  current   revenues  and  r 

cation  far  broader  tlian  the  law  diction-  taxes  as  it  may  legally  and  in  good  i 

aries  assign  to  it,  not  even   involving  of  intend  to  levy  therefor,  such   com 

necessity  the  idea  of  money  obligation,  does   not   constitute   the    •incurrin) 

Like  an'v  other  word,  therefore,  which  indebtedness'  within   the  constitutii 

is  used  in  a  testamentary  paper,  its  sig-  prohibition."     Grant   i:  Davenpon 

niiication  is  open  to  construction,  and  it  Iowa  395. 

may  be  necexsary  to  scrutinize  the  pro-         Indebtedness   covers   any  agreen 

viFlons  of  the  testator's  will,  and  even,  to   pay   money  when  no   suitable  | 

under  some  circumstances,  the  condition  vision   has   been   made   for  the  pro 

of   his   estate   and   his   relation   to  the  discharge  of  the  obligation.     It  co 

objects  of  his  Ixninty,  in  order  to  ascer-  orders  on  a  city  treasury,  even  for  1 

tain  the  sense  in  which  he  has  seen  fit  rent  expenses,  when  there  are  no  fu 

to    employ   it.      Matter    of    Robert,  4  applicable  for  their  pavmenl.    Set 

Dem.  {N.'Y.J  1S5.  !■.  New  Albany. SSInd.  473;  Valpar 

[n  a  statute  subjecting  the  purchaser  r.  Gardner,  97  Ind.  i. 
of  a  railroad  to  alt  the  indebttilness  ex-         "Tlie  plain  object  of  such  restrict 

isting  against  the  company  from  which  is  to  require  that  all  moneys  which 

it  is  purchased,  "the  word  Indebtedness  to  be  paid  for  municipal  expenses,  i 

is   used   in   its   large  and  general  sense  the  debt  has   reached   the   fined   li; 

and  not  in   a  technical  one.     .     ■     The  shall  he  raised  bv  taxation.     Invie^ 

plaintiff  in  error  took   the  railroad  in  the  object  it  is  clear  (and  all  the  0: 

question  charged  with   the  payment  of  agree  In  this)  that  prohibitions  agn 

any  just  claims  which  were  outstanding  increasing  the  indebtedness  or  the  ( 

against  the  road  and  its  former  owner  of  a  municipalitv  arenottobeconstr 

as   such."     C.   S.   P.  U.  &  C.  R.  Co.  u.  us    limited    to  "obligations   which 

Liindstrom,  16  Neb.  154.  debts  fo  nomine,  but  are  to  be  exien 

In  CharUi   or  By-Law  of  CoTporaUon  to  all   contracts   for    the    paymeni 

—  (See  Stock, Stockholders). — "The  money,  or  contracts  whereon  the  [ 
word  indebted,  when  employed  in  a  ment  of  money  may  be  enforced; 
by-law  or  charter  restraining  a  stock-  where  the  money  to  be  paid  upon  b 
holder  from  transferringhis stock  wliile  contracts  is  provided  for  to  be  rai-cil 
indebted  to  the  company,  applies  as  well  taxation  under  some  fixed  and  ddi 
to  debts  to  become  due  as  to  those  scheme,  such  contracts  are  not,  in 
which  are  actually  due,  and  as  well  to  judgment,  within  Mich  prohibit 
those  owing  by  the  stockholderas  surety  Where,  however,  the  money  to  11 
or  endorser  as  to  those  in  w-hich  he  is  such  contracts  is  not  provided  for  1( 
the  principal  debtor."  St.  Louis  Per-  raised  by  taxation  and  appropriated 
petual  Ins.  Co.  v.  Goodfellow,  9  Mo.  that  purpose,  or  by  some  legislu 
154;  Grant  v.  Mechanics  Bank,  15  S.  &  scheme  which  positively  prescribes  1 
k.  (pa.)  140;  Rogers  v.  Huntingdon  it  shall  be  raised'by  taxation  and 
Bank,  12  S.  &  R.  (Pa.)  77;  Sewall  v.  propriated  for  its  payment  as  nect 
Lancaster  Bank,  17  S.  &  K.  (Pa.)  2S6.  then  such  contracts  <fo  Increase  the 
Caalra,  la  re  Stockton  Malleable  Iron  debtedne^s  or  debt  of  municipal  cor 
Co.,  I  Ch.  Div.  101.  Under  such  a  rations  within  the  meaning  of  such  f 
provision  a  liability  to  pay  for  amount  hibitions."  Magie,  J.,  in  State  i'- 
of  stock  subscribed' is  an  indebtedness  lantic  City  (N.  J.).  9  At).  Rep.  76.5 
even  though  not  yet  called  for.  P.  &  c.  1 1  East  Rep.  589.  And  see  Dav 
C,  R.  Co.  !■,  Clarke,  19  Pa.  81.146.  port  u.  Kleinschmidt  (Mont.),  13  I 
But  see  Kahn  v.  Bank  of  St.  Joseph.  70  Rep.  157;  s.  c,  i  Ry.  Corp.,  L.  J.  ■ 
M0.J63.  [Seevol.  s,  p.  1+4.) 

Umttattoiu  to     Miuilclpa]  Indebted-         ''.\  party  becomes  indebted  when 

ntM. — (See  Debt.  vol.  c„  p.  155.C/ jc^.)  enters  into  un  obligation  to  pay.    W 

—  Under  the  various  constitutional  and  Diet.  .  .  .  The  purchaser,  hav 
statutory  provisions  whereby  limit  Is  become  bound  to  pay,  has  incurred 
placed  uponthc  extent  to  which  munici-  indebtedness   which  he   may   be  ci 
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L\'D£CENT— INDECOROUS— /yDEMXITY. 

ECEKCT.— See    Exposure    ok    Person;     Dihokdkki.v 

7.\  Obscene  Publications. 

BCEHT.— Unfit  for  the  tye  or  ear;  tending.lo  obscenity,' 

BCEirr  EZP081TIlE.-~Sec  ExptJsURE  of  Person. 

BCEHT  LAMQUAGE.— See  Obscene  Lanulage. 

ECEHT  PVBLICA'non&— See  Obscene  Puhlications. 

BCOROUS.— Impolite* 

EFZSITE.S 

BMEITT.— <See  AoENCV ;    Indemnity    Contracts;    In- 

(_E;  SUBRooATlON;  Torts.) 

iflnitioa. — Security  to  save  harmless;  exemption  from   loss 

lage;  security   from  penalty,  or  the  punishment  of  past 

:s.*     A  writing  to  secure  one  from  all  danger  and  damage 

ay  ensue  from  any  act.*     That  which  is  given  to  a  person- 

paj'.     Being  ihiis  bound  he  U  Dkt."    Lnited  Stales  v.  I.oftis,  i>  Fed. 

lomatler  what  amount  of  prop-  Rep.  671.        ' 

mav   have  received   in  consid-  3.  It  U  error  to  charge  the  jury  that 

for    his    obligation.       He     has  recovery  can  be  had  against  a    railrond 

indebted  for  his  purpose."    The  fompany  for  indecorous  conduct  of  it* 

bonds  Is  such  an  indebtedness,  employes.     "This   word  as   delined  i<v 

City  of  Davenport,  34  la.  J08.  Webster,  and  as  commonly  undcrslon.!. 

not  by  any  means  inclined  to  means  impolite,  or  a  violation  of  goinl 

restrain   the  meaning  of  (he  manners    or    proper    breeding.     It    is 

idebtedness'  as  there  uaed,   so  broad  enough  to  cover  the  stiglileit  ilc- 

infine  it  to  debts  evidenced  by  parturc   from  the  most  polihiied  polite- 

to  those  which  are  due  sitti-  nessloconductwhichis  vulgarorinsull- 

ralhertogivc  the  word  its  fair  ing.     Il   does   not   necessarily,  nor  in 

itimate  meaning    and    general  (teed  generally,  involve  an  insult.     The 

ion.'"     It  includes  all  contracts  latter  assumes  superiority,  and   oHcndi 

into  which  cannot  he  met  by  the  self  respect  of  the  person  to  whom 

revenue.      French   v.   City   of  ii  is  offered,  while   the   former  excites 

on,  41  Iowa  614.  pity  or  contempt  for  the  oneguilljof 

ie«   of  IndaMvdnaH. — Under  a  it.     A  word  or  act  may  be  both  indec- 

ional   provinion  that  "no  scrip  orous  and  Insulling.  hut  yet  it  lacks  the 

ihall  be  issued  except  for  the  essential  elements  of  an  insult, 

ionof  stock,  bonds  or  otherevl-  "In   tlie  case  now  under  consldera- 

if  indebtedness   previously  is-  tion,  the  jury  may  have  believed  it  wai 

ink  bills  not  issued  directly  by  indecorous  lii  the  conductor  not  to  stop 

e,  but  issued  by  a  corporation  the    train    at  the  platform,  or    not  to 

Ijy  the  State,  in  which  il  was  carrv  her  valise  for  her  when  she  was 

stockholder,   under    express  leaving   the   train,  or  to  let  her  get  off 

'  from   the   State,  and  for  the  between  stations,  altliough  she  chose  to 

rfit  of  the  Siitc,  are  such  evi-  do  so  rather  than  suffer  inconvenience 

f  indebtedness.       Bond     Debt  by  being  carried  to  the  next  station,  or 

I   S.   Car.  ioo,  187.  in    merely  telling   her   that  she  could 

inent  is  an  evidence  of  tndebt-  walk  back  to  her  station;  yet  none  of 

I  writlne.     O'Donnell  v.  C.  St  these  things  amounted  to  'Insult  indlg- 

'o..  23  III.  App.  J.t^.  nitv,  oppression  or  inhumanity.'"  L.  il 

led    SlHles   t:   Wightman,    17  N.' R.   Co,   i>.   Ballard   (Ky.),  3  S.  W. 

J.  HI.     In   construing   an  act  Rep.  c,yi;  s.  c,  9  Ky.  L.  Rep,  9. 

g  the  use  of  the  mails  to  circu-  S.  A  lessee  "for  the  term  of  one  year 

ications  ofan  indecent  charac-  and   an   indefinite    time  thereafler,"  at 

ssaid:  "The  term   Is   said   to  an  annual  rent,  Is  a  tenant   from  year 

lOre  than   indelicate   and    less  to  year.  Pugsley  v,  Aiken,  n  N.  V.  494. 

modest — to    mean    something  4,  Webster's  Dictionary, 

the   eye   or   ear.     Worcester  6.  Wharton's  Law  Dictionary. 
10  C.  of  L.— jG                           401 
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to  prevent  his  suffering  damage.'  In  England  there  is  an 
which  provides  that  every  deed,  will  or  other  instrument,  cres 
a  trust  either  expressly  or  by  implication  shall,  without  preji: 
to  the  clauses  actually  contained  therein,  be  deemed  to  conta 
clause  that  the  trustees  or  trustee  for  the  time  beinj;  of  the 
deed,  will  or  other  instrument,  shall  be  respectively  chat|;€ 
only  for  such  moneys,  stocks,  funds  and  securities  as  they 
respectively  actually  receive,  notwithstanding  their  respect! 
signing  any  receipt  for  the  sake  of  conformity,  and  shall 
answerable  and  accountable  only  for  their  own  acts,  rcce 
neglects  or  defaults,  and  not  for  those  of  each  other,  nor  for 
banker,  broker  or  other  person  with  whom  any  trust-money 
securities  may  be  deposited,  nor  for  the  insufficiency  or  defici 
of  any  stocks,  funds  or  securities,  nor  for  any  other  loss,  ui 
the  same  shall  happen  through  their  own  wilful  defaults  res| 
iveiy;  that  it  shall  be  lawful  for  the  trustees  or  trustee  for 
time  being  of  the  said  deed,  will  or  other  instrument,  to  i 
burse  themselves  or  himself,  or  pay  and  discharge  out  o( 
trust  premises  all  expenses  incurred  in  or  about  the  executio 
the  trusts  or  powers  of  the  said  deed,  will  or  other  instrumer 
IKDEianTT  C0NTBACT6.— (See   INDEMNITV.) 

I.  Deflnition,  401.  i.   When   Shrrlff  May  Df 
II.  Validity,  403.  Indrmnily.^M.    ' 

I.  ConsMera/icH,  403.  1,    t'lili'i/ity,  ^I3. 

1.  As  Afferlfd  by  Slalnte  of  3.  Dnfy  and  LiabilUy  0/  C 

Frauds,  404.  ttfceiving  Bond.  4:6. 

3.   nirgality,  ^n^.  4.  Potver  of  AHorncys,  ^1 

III.  Indemnity  for  Trespaia,  407,  5-  EffKl  of  RrfHsaf  ef  It 

IV.  Indemnities   Against     Expense  nilv.  4:8. 

of  Highway,  408.  6.  Liaiilify     ef     Ohiiger 

V.  IndemnitJeB  to  Bail,  409.  Claimant.  419. 

VI.  Construction,  410.  7.   Breath  of  Cond!lhn,^% 

•  III    n 1  _t  r.  —  j;.i —    —  J    AftasHrt  of  Jffceverr,  f 

9.  As.ugn,«enl      of     6«iil 


I.  BeAnition. — A  contract  of  indemnity  is  an  agreement 
twcen  two  parties  whereby  the  one  party,  the  indemnitor,'  ei 
agrees   to   indemnify  and  save   harmless  the  other  party,  tin 

1.  Bouvicr'K  Law  Diclionarv.  recognition  as  a  standard  legal  te^ 

a.  Ji  and  23  Vict.,  ch.  35.  4  31.  c-nlilv.      InBtances  of    ith  u*e  wi 

i.  The  use  of  the  word"  indemnitor"  found  in  the  following  canec:  Sini 

appears  to  be  of  comparativelv  recent  McGehee.  14  Ala.  404;  Lewis  v.  Ji 

origin.     It   ix   not  given   in   V/ebster'B  34  Cn!.  633;  Davidson  t.  Dallaj.8 

dictionary,  nor    is   it    justified    bv  the  117,  ^54;  I..esher  v.  Getman.  30  ^ 

existence  of  a  corresponding  word   In  3;!;  Herring  t'.  Iloppock.  14  N.  Y, 

the  Latin  language.     It  however,  verv  Bridgeport  Ins.  Co.  v.   Wilson.  3 

appo<iitely  expresses  the  idea  Intended  V.  37s.  1S0.3S1;  Aberdeen  r.  BlarV 

lobe  conveyed,  and  has  been  recognized  fi    Hill    (N.   Y.)   334;    Ileinmiilk 

ind  used  siifficicntlv  often   to  juslifv  its  Gray,  44  How.  Pr.  (N.  Y.)  ;Cjo;  W 
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ily  law  dictionary  which   recog- 

iK  Anderson'ii. 

iiK  term  ha*  acarcely  been  used. 

ly  instance  appears  to  be  in  the 

Welter  i..  Eamcs,  15  Minn.  461. 
td  here  In  view  of  the  fact  Ihat 

only  term  to  express  technically 
(  to  be  conveyed. 
lis  u  the  contract  of  indemnilv. 
Ml  called.   The  covenant  against 
philologlcally 


itec,'  from  loss  or  damage,*  or  binds  himself  to  do  some 
ular  act  or  thing,  or  to  protect  the  indemnitee  against  lia- 
to,  or  the  claim  of  a  third  party.' 

ViUidity. — i.  Considtration. — Following  the  general  rule 
iny  consideration  is  sufficient  to  support  a  promise,  in  the 
)f  indemnity  contracts  any  injury  to  the  promisee — e.g.,  if 
urs  expense  in  reliance  upon  the  obligation  of  the  promisor, 
benefit  to  the  promisor,  is  a  sufficient  consideration.*  A 
obligation  will  form  a  sufficient  consideration;^  and  the 

to  a^Nume  the  defence  upon  a  promise 
lo  indemnify  him  and  p.\v  all  cosU  re- 
covered against  him,  Ktich  prnmlse  is 
not  void  for  want  of  consideration. 
Goodspced  V.  Fuller.  46  Me.  141. 

Indamultr  to  OBear. — An  officer  hav- 
ing an  execution  in  hit  hands,  received 
a  Teller  from  the  creditor's  attorney 
Niating  that  A  was  authorized  to  act  in 
respect  to  the  collection  of  the  execu- 
tion, and  thai  his  engagements  for  an 
__        _  indemnity  might  be  relied   upon.    The 

mnlty.  The  reports  are  full  of  officer  levied  by  A's  direction  on  goods 
es  in  which  the  word  "indem-  supposed  lo  belong  to  the  debtor,  and 
as  been  used  in  its  strictly  literal  paid  over  Ihe  money  to  A  upon  his 
g,  and  the  distinction  mu«l  be  giving  a  bond  of  indemnity,  and  prom- 
See  Gage  1'.  ising  to  procure  a  surety.  The  altor- 
"  ney  then  wrote  Ihat  he  was   informed 

of  his  doings  and  agreed  Ihat  A  should 
save  the  officer  harmless   according  to 
the    terms    of     his     engagement,      T 
brought  an    action   against  the  officer 
and   recovered.     It  wuv  held  that  there 
as  sufficient  consideration  to  support 
le  atlomev's  promise.     Train  v.  Gold, 
i  Mass,  (;'  Pick.)  jtki. 
Entry    tipoB    Lud*. — In    Allaire  v. 
Ouland.  ;  Johns.  Cas.   (N.   Y.)  52,  it 
was  Ac/rf  that  if  an  employer  directed 
his  servant  to  enter  upon  lands  under  a 
claim  of  right,  promising  to   indemnify 
him   against  loss  it  such  entry  should 
prove  to  be  a  trespass,  the  act   of  the 
promisee  in  obeving  the  direction  was 
a  sufficient  consideration. 

binoTkl  of  PropcTty. — The  danger 
incurred  in  removing  properly  under  a 
claim  of  right  Ik  sufficient  consideration 
to  support  an  indemnity  to  those  en- 
gaged   in    or   participating    i 


68  111.  604;  Weller  x 
461;  ValenUne  v.  Wheeler,  ijj 
566;  Hoy  }'.  Hansborough,  i 
Ch.  (Miss,)  m;  Carson  Opera 
Assoc.  V.  Miller.  16  Nev.  327; 
•1.  Chi1d,8  N'ev,  iJi;Chace  v. 
n.8  Wend.  (W.  Y.)  4^3:  Crippin 
>mpson,  6  Barb.  (N.  Y.)  ^32; 
V.  Roen.  4  Abb.  Pr.  (N.  Y,)  8; 
t  f.  Moore.  4  Vt.  104;  Pond  1: 
r.  2  Vt.  5,.. 

eller  v.  Eames.  :?  Minn.  461; 
T.  Wakelv.  1  Mctord  (S.  C.) 
Bouv.  Law  Diet.  (15th  ed.)  786- 
on's  Diet,  of  Law.  534;  Wharl. 
Lex.  (slh  Eng.  ed.)  470;  j 
■s  Law  Diet.  qgfi. 
arwin  v.  Smith.  35  Vt.  r«>, 
kH  of  Lion. — Where  the  plain- 
:onBtahle.  attached  a  tiorse.  the 
'.y  of  an  absent  debtor,  which 
the  possession  of  the  defendant, 
omised  that  if  plaintiff  would  re- 
le  horse  he  would  pay  the  debt, 
*cW  that  the  promise  of  the  de- 
[  was  not  a  Hudam  farlmm.  Ih< 
r  having  parted  with  the  Men  a1 
mi's  request.  Adkinson  7'.  Bar' 
McCord  fS.  Car.)  t,^!,. 
iMlon  to  DafoBd  Sim.— If  th( 

r»  third  person  Indineclly  inicr- 
1  th«  result,  permits  such  person 


.  Ilal 


■  3' 


Mh 


Pick,)  I.  . 

B.  A  debtor  who  had  been  allowed 
by  Ihe  sherifT's  deputy  to  escape,  prom- 
ised aOcrwards  to  indemnify  Ihe  sher- 
iff for  the  amount  of  the  debt  and  costs 
paid  by  him;  and  il  was  hrfd  tliat  Ihe 
mor.il  ohli^alion  upon  which  the  prom- 
i<c  was  bii-ed  was  a  gimd  considera- 
tion. Doty  :'.\Vil-on,i4Johns.,S.y.)373. 
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promise  of  indemnity  will  be  sustained,  even  though  given  si 

quently   to    the    event    out   of  which    the    promisee's  liab 

2.  As  Affected  by  Statute  of  Frauds. — In  most  of  the  Stat 
is  held  that  a  promise  of  indemnity  is  not  a  collateral,  bu 
original  promise,  and  that,  therefore,  such  contracts  are  not  \ 
in  the  provision  of  the  statute  of  frauds  that  a  promise  for 

debt  or  default  of  another  must,  to  be  valid,  be  in  writing.' 

1.  Sec  Dotj'  V.  Wilson,  :4  Johns.  (N.  Me.  504;  A/iciigaii,  Green  t.  Bnx 

Y.)  378.  J3  Mkh.  48;  B.  c,  9  Am.  Rep,  74; 

AiitM*d«ftt  PromlM. — An  obligation  neiota,  Goetx   i'.   Foos,    :4   Minn. 

undertaken  on  the  faith   of  a  promine  Nrw  Hamfxkirr.  Ilemeritt  )■.  Bid 

that  the  obligant  would  be  indemnilied  c8  N.  H.  5*3;    Holmes   i'.   Knigli' 

is  suflicient  conGideration  for  a  bond  of  N.    H.    175;    A'tTo    ycrsty.     A| 

in  demnitj' subsequently' executed.  Grim  Admrs.  v.   lliler.   24  N.J.  (4  Zul 

V.  Semple,  39  Iowa  i;70.  812;  Neiv  i'ort.   Sanders  v.  Gill 

PromlM  BnbMquant  lo  LikbUlty. — A  w  N.  Y.   j^o;  Konitzkv  t:  Men 

having   paid   to   B   the  whole  of  a  dc-  N.  Y,  571;  Mallorj  i.  Gillett,  ii' 1 

mand    claimed   by  B.  bul  part  of  which  413;  Barry  j;.    Ransom,    il    N.  Y. 

was  due  to  C,  B  afterwards  engaged  lo  Lyon  t:  Clark.  8  N.  Y.    148;   Far 

Indetnnifv  A  against  any  claim   by  C.  Cleveland,  4  Cow.  (N.  Y.)  432;  Ct 

It  was  ieldthat  the  promise  of  indem-  r.  Hopkins,  17  Johns.  (N.  Y.)ll.i; 

nity  was  supported  by  a  Buflicient  con-  rison  v.  Sawtel.  10  Johns.  (N.  V. 

siderstion.  although  it  was  made  after  Allaire  r.  Ouland,  2  Johns.  (N.  Y., 

the    payment    of    the    money.      Lord  5);  Chapin  f.  Merrill,  4  Wend,  (1 

Suftieldi'.  Bruce,  2  Slark,  1^3.  657.     But  aee  Kingsley   ;>.  Balco 

Where  an  agent,  acting  in  the  service  Barb.  (N.  Y.)  131.      Vermont,   tl 

and  for  the  benelit  of  his  principal,  is  t.  Hall,  19  Vt,  209;  Bcaman  i:  Rt 

uibjecled  without  any  fault  of  his  own  ;o  Vt,  105;  Wirconsim.  Vogel  :■,  M 

to  a  loss  by  means  01  a  groundless  suit  31  Wis.   306;    s.  c,   11  Am.   Rep. 

brought  against  him  by  a  third  person,  Shook  v.  Vanmaier,  ii  Wis.  53;;  i 

such   loss   will   constitute  a    sufficient  the  Federal  Courts.  Townsley  v. 

consideration   to  support  a  promise  by  rail,  27  L'.  S,  (3  Pet.)  170;  bk.  7.  I 

the  principal  to  indemnify   the  agent,  386;  D'Wolf  v.  Rabaud,'  J6   U, 

Stocking  V.  Sage.  I  Conn.  519.  Pet.)  476;  bk.  7.  L.od.  227. 

a.  This    is    the    rule  in   California.        In  Ohio  the  latest  decision.  Mi 

Lerch  v.  Gallup.  67  Cal.  595;  Stark  ;■.  Joseph,  34  Ohio  St,  12.  ielditlin. 

Raney,  18  Cal.  622;   Conneelimt,  Reed  bal  promise  by  a  judgment  credi 

V.  Ilolcomb.  31  Conn.   360;    Marcy  t.  indemnify  nn  officer  holding  an  e 

Crawford.    16  Conn.  549;   Slocking  f.  lion  against  loss  or   damage  fror 

Sage,  I  Conn.  519;  Georgia,  Bohannon  seizure  and  sale  of  properly  claim 

II.  Jones,  30  Ga.  488;  Jones  v.  Shorter,  Ihe  debtor  lo  be  enempt  fronieicci 

I  Ga.  294;  Illinois.  Nelson  i'.  First  Nat.  is  not  within  the  statute  of  frauds 

Bank,  48  HI.  36;  Indiana,  Anderson  ;>.  in  the  earlier  cases  of  Kelsey  v.  I 

Spence,  72  Ind,  315;  s.  c.  37  Am.   Rep.  13  Ohio  St.  340,  and  Easier  v.  V 

162;  Horn  I'.  Bray.  51   Ind,  55.^;    Iowa.  12    Ohio   St.   119.  it   was  httd  t 

Mills  V.  Brown.  11  Iowa  314;  Kcnlacty,  promise  lo  indemnify  one  who  ha 

Lucas  V.  Chamberlain,  S  B.  Mon,  (Ky)  come  surety  upon  a  bond  againd 

276;  Dunn  II.  WcBl.  5   B.   Mon.   (Ky.)  loss  arising  therefrom  was  wilhi 

376;  MatsacliHSeltt.VeT\ey  v.  Spring,  statute  of  frauds,  and  therefore  inv 

12  Mass.  297;  Perkins  v.  Littlefield,  87  not  in  writing.     In  Mavs  v.  Josc| 

Mass.  (s  Allen)  370;  Aldrich  1'.  Ames,  Ohio  St.  22,  the  decision  was  ren 

75  Mass.  {9  Grav)  "fi;  Fish  v.  Thomas,  upon  Ihe  ground  that   the  promis 

71  Mass.  (s  Grai-)  45;  Alger  v.  Scoville,  an  original  and  not  a  collateral  en 

67  Mass.  (1  Gra'v)  391;  Blake  v.  Cole,  meni;  thatthcre  wasnoelement  ol 

39  Mass.  (22  Pick.)  97;  Chapin  v.  Lap-  default  or  miscarriage  of  any  third 

ham,  37  Mass.  (20  Pick.)   467:  Maitit.  in  the  agreement,  and  that  the  act  a; 

Goodspeed  i'.  Fuller,  4<V  Me.  141;  Knight  which  the  indemnity  was  promise 

i\Sawin,6  Me.  361;  Smiths'.  Hay  ward,  5  for   the   benefit   of  the  promisor 
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ie  States  tht  contrarj-  view  has  been  adopted,  and  it  has 
leld  that  contracts  of  indemnity  are  invalid  except  they 
the  requirements  of  the  statute.' 

'legality. — If  the  parties  at    the    time  of   entering  into  a 

ct  of  indemnity  are  aware  that  the  act  which  the   indemni* 

t  wa^  not  within  the  statute  of  it  has  been  closed  within  yery  narrow 
The  court  in  its  opinion  made  limits  \iy  the  course  of  the  authorities 
■encc  to  the  earlier  cases,  and  and  seems  scarcely  open  for  general  ex- 
nothing,  therefore,  to  show  am  in  at  ion,  at  least  in  those  .States 
it  was  inlended  to  overrule  the  where  the  English  authorities  have 
here  laid  down.  been  fullj-  recognised  and  adopted  in 
Xluid  a  contract  of  Indemnity  practice.  If  A  agree  to  advance  B  a 
by  the  greater  number  of  the  sum  of  money,  for  which  B  is  to  be 
s  to  be  an  original  promise,  and  answerable,  but  at  the  same  Eiine  it  is 
e  not  within  the  purview  of  the  expressed  upon  the  undertaking  that  C 
Eastwood  T'.  Kenyon.  II  Ad.  will  do  some  acl  for  the  security  of  A 
);  Green  i'.  Cresswell,  lo  Ad.  and  enter  into  an  agreement  with  A 
\'.  Toplis  V.  Grane.  ;;  Bing.  N.  for  that  purpose,  It  would  scarcely  seem 
;Thomasf.Cook,  8B.iC.7j8;  a  case  of  a  mere  collateral  undertaking; 
i>.  llartnoll.  4  B.  &  S.  414;  31  but  rather,  if  one  might  use  the  phrase, 
.  S.,  QjB.38i;  10  lur..  N.  S.  a  trilateral  contract.  The  contract  of 
,.  T.,  N.  H.  765;  Reader  v.  King-  B  to  repay  the  money  is  not  coincident 
;  C.  B.,  N.  ^.  344;  Batson  :'.  with  nor  the  fame  contract  with  C  to 
H,  &  N.  739:  Wildes  v.  Dud-  do  the  act.  Each  is  an  original  prom- 
Rep.,  iq  Eq.  iqS;  Lakeman  t.  Srx,  though  the  one  may  be  deemed 
lephen,  L.  R.,  7  H.  L.  Cas.  17;  necesHarv  or  secondary  to  the  other. 
N.  S..  Q^B  iS8;io  L.  T.  437;  The  original  consideration  flows  from 
\.  617,  overruling  L.  R..  s  Q^  B.  A.  not  solely  upon  Ihe  promise  of  B  or 
jt  see.  to  Ihe  contrary.  Winck-  C,  but  upon  the  promise  of  both,  itifer- 
.  Mills.  J  Esp.  484,  10  iHluila,  and  each  becomes  liable  to 
Al  uid  OoUkteral  PtoidImi. — In  A,  not  upon  a  joint  but  a  several  under- 
I'.  Rabaud,  ;6  U.  i>.  fi  Pel.)  taking.  Each  is  a  direct,  original 
ORV,  y.  naid:  "The  statute  of  promise,  founded  on  the  same  con- 
fNewVorkis  a  transcript  on  sideration.  The  credit  is  not  given 
iject  of  Ihe  "tatute  of  29th  of  solely  to  either  but  lo  both;  not 
II,  ch.  3.  Jt  declares 'that  no  adjoint  contractors  on  the  same  con- 
thall  be  brought  10  charge  tract,  but  as  separate  contractors  upon 
dant  on  a  special  promise  co-existing  contracts,  forming  partR  of 
debt,  default  or  miscarriage  the  same  general  transaction. 
her,  unless  the  agreement  1.  Alabama,  Martin  i'.  Black.  30 
le  memorandum  or  note  Ala.  309;  Brown  i'.  Adams.  1  Stew, 
je  in  writing  and  signed  b^' the  (Ala.)  i;i;  JUhihiiffi,  Hay  1:  Will- 
by  anyone  by  him  authorized.'  iam-*,  6i  Miss.  125;  s.  c,  48  Am.  Rep. 
rms  'collateral'  and  'original'  80;  Miftouri,  Bii^sig  v.  Britton,  ^9  Mo. 
do  not  occur  in  the  ttalute  and  104;  Norlk  Carolina,  Draughan  v. 
■n  introduced  by  courts  or  law  Bunting.  9  Ired.  (N.  C.)  10;  Ohio, 
in  its  objects  and  expound  its  Kel»ey  i'.  Hibbs.  11  Ohio  lit.  340; 
erpretation.  Whether  by  Ihe  Easter  r.  While,  IJ  Ohio  St.  JI9.  But 
ent  of  the  •■talute  it  was  to  see  Mavs  v.  Joseph,  34  Ohio  St.  a. 
to  case*,  where  the  collateral  Pennsytzania.  Nugent  i'.  Wolfe,  ill 
(so  called)  was  a  part  of  the  Pa.  St.  471;  s,  c.  ,;6  Am.  Rep.  191; 
agreemeni  and  founded  on  the  Townscnd  i'.  Long.  77  Pa.  St.  143;  b. 
nsideration  moving  at  the  same  c,  18  Am.  Rep.  4i3;  Maule  i'.  Bucknell, 
ween  the  parlies,  or  whether  it  50  Pa.  St.  39;  Miller  i>.  Long.  45  Pa. 
fined  to  cases  where  there  was  St.  3^0;  Shoemaker  i'.  King,  40  Pa.  St. 
a  subsisting  debt  and  demand.  107,  Allshouse  v.  Ramsay,  6  Whart. 
promise  was  merely  founded  ( I'a.)  331 ;  s.  c,  37  Am.  Dec.  417;  Sou/^ft 
lubsequent  and  distinct  under-  ^'(Ff-n//H»,  Simp>on  7'.  Nance.. i  Sncar 
night,  if  the  point  were  entirely  (S.  C.)  4.  But  <u:c  Adkiilson  v.  Itar- 
nand  grave  deliberation.  Itiil  field.  I  McCord  (S.  C.)  575;  Thidal 
MS, 


'mUditr- 
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or  undertakes  to  protect  liis  promisee  against  is  unlawful, 
>romise  of  indemnity  is  tainted  with  illegality,  and  is  voic 
Lgainst  public  policy;'  but  if  the  act  is  not  known  at  the  1 
o  be  unlawful  and  is  performed  under  a  claim  of  right,  ani 
he  belief  on  the  part  of  thu  promisee  that  it  is  lawful,  the 
ract  of  indemnity  is  not  invalid  •     If  the  contract  is  to  inc 


..  Toiichberrv.  .1  Strobh.  (S.  C.)  177. 
1.  Collier  V.  Windham,  17  Ala.  291; 
'rewitt  V.  Garrett,  6  Ala.  128;  Buf- 
endeaii  t.  Brooks,  j8  Cal.  641 ;  Stark  !-, 
taney.  18  Cal.  612;  Porter  r.  Stapp,  6 


contract  of  indemnity  is  valid,    ^ 

V.  Ashley,  52  Maes.  <ii  Met.)  367. 

BUtntorr  rToniuiton.— ir  3.  fi 

prohibits  the  directors  of  a  lunk 

lining  GuretieB  for  the  cashiers  L 


-olo.'33;  NeUon  v.  Cook,  17  III.  443;  of.  a   director  cannot   gi' 

iabcock     I'.     Terry,    97     Mass.    481;  indemnity  to  persons  who 

/incent   i'.  Inhabitants  of  Nantucki  "  '  ..       ^      .. 

6    Mass. 


1  boi 
thisrei 


become  sureties  for  tlie  cashier, 
V.  Hewett,  50  Me.  348.     And  » 
law     prohibited     banks    from 

N.     paper  not  payable  on  demand. 

H.    of  indemnity  to  the  di 


her 


.64;  Pierson  v.  Thompson,  l   Edw.  (N.     prohibition    was    krid    to    be   i 


ohm 


{N. 


.;  Love 


276. 


,  Davis,  3  Mcl-ean,  t 


BTMton  ofProcMi. — A  promise  I 
mployer  to  his  servant  that  if  thi 
■r  would  go  beyond  the  reach  of 
cess  issuine  from  the  court  the 
ployer  would  pay  all  his  eipente^ 
object  being  to  deprive  the  emplc 
dvcrsary  of  the  servant's  testinio' 
suit,  is  invalid.     Bierbaur  r.  Wii 


■,  Palmer, 7 Johns.  (N.  Y.)  is9;\Vebber5 

I.    Blunt,    19     Wend.    (N.    Y.)    188; 

^umpston    I'.   Lambert,    iS   Ohio  Sr; 

riopkinson   v.   Leeds,  78   Pa.  St.  396; 

Lea  V.  CollifiB,  4  Sneed    (Tenn.)  393; 

temper  v.  Kemper,  3  Rand.  (Va,)S; 

Atkins  V.  Johnson,  43   Vt  78;  s.  c,  5 

\.m.  Rep.  260;  Bierbaucr  v.   Wirtli,  5     Fed.  Rep.  336. 

'ed.   Rep.   336;   Ilavden   v.   Davis,   3        BrMLCti  of  Duty. — A  contract  t 

McLean,  C.  C.  376;  Shackell  v.  Rosier,     deranify  one  for  the  consequences 

:  Bing.  N.  C.  634;  Ligeart  v.  Wiseham,     breach  ol'  duty  is  invalid.   'Gleasi 

Oyer,  313  b;  Pitcher  v.  Bailey,  8   East     Brig^,  ;8  Vt.  135. 

71;  DeMesnil  f.  Dakin,  L.  R.,  3  C^jB.         a.  Moore  v.  Ap[ 

8;    Bell    i'.   Rldde.   I    Ont.   Rep.      - 

Arnold    V.    Clifford,    i    Sumner    1 

iamuel  v.  Evans,  2  T.  R.  569. 

AMUiIt. — An  indemnity  against  the 
lonsequences  of  an  assault  is  invalid  ; 
rlinds  V.  Chambcrlin,  6  N.  H.  215;  and 

:onsequently  there  con  be  no  recovery  {N.  Y.)  154;  Pierson  i-.  Thompti 
ipon  a  bond  of  indemnity  for  the  Edw.  (N.  Y.)  Ch.  211;  Covent 
lamages  a  servant  has  been  compelled     Barton,   17  Johns.   (N.    Y.)  142; 

0  pay  for  an  assault  and  battery  he  has  8  Am.  Dec.  376;  Cunipston  i-.  Lam 
committed.  Babcock  i'.  Terry,  97  18  Ohio  81 ;  Acheson  v.  Miller,  ; 
Mass.  481;  Piei-son  v.  Thompson,  1  St.  203;  Armstrong  Co.  v.  CI- 
Sdw.  (N.  Y.)  Ch.  IIS.  Co.,  66  Pa.  ii8;  s,  c„  ;   Am.  Rep, 

UlwL — An  undertaking  to  indemnity'    Jameison     i'.    Calhoun,    j    Speai 

1  publisher  against  the  consequences  of  Car.)  19;  Kemper  r.  Kemper.  3  B 
in  article  which  is  libellous  upon  its  {Va.)  8;  Mcrryweather  v.  Niian, 
ace    is    invalid.       Lea    v.    Collins,   4     R.  186. 

inecd  (Tenn.)  393;  Atkins  v.  Johnson,  penulMlon  to  Bring  k  Bnlt. — U 
13  Vt.  78;  B.  c,  5  Am.  Rep,  260;  one  requested  and  obtained  permi 
ihackell  r.  Rosier,  2  Bing.  N,  C.  634;  to  bring  an  action  for  his  own  bi 
Arnold  x:  Clifford.  2  Sumner  238.  But  in  the  name  of  another  against  a 
f  the  article  is  apparently  innocent,  person  to  recover  a  debt  suppost 
md  the  publisher  has  no  reason  to  be  due,  promising  to  indemnifv 
)eMeve  it  to  be  in  fact  libellous,  a  nominal  plaintifT  against  all  dan 
406 


Moore  v.  Appleton,  z6  Ala. 
Anderson  v.  Farns.  7  Blackf,  ( 
343;  Jacobs  V.  Pollard.  64  Mass 
Cush,)  287;  Avery  v.  lUtsey.  31  ; 
(14  Pick.)  174;  Fomiquet  v.  Tega 
4  Miss.  96;  Shotwell  f.  Ilambli 
^;  Stone   v.  Hooker,  9  1 
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for  TrttpMi, 


the  promisee  against  the  consequences  of  an  illegal  act  al- 
y  committed,  and  which  was  committed  under  the  belief  that 
is  legal,  the  promise  of  indemnity  is  valid.' 
I,  Indtomity  fbr  TmpaM. — Although  a  promise  of  indemnity 
nst  the  consequences  of  an  act  which  is  palpably  a  trespass  is 
,  yet  if  the  act  be  apparently  legal,  the  promise  is  valid  and 
sustain  an  action;*  and  if  an   agent   by  the  direction  of  his 


promise  is  lawful  and  bintling.  and 
);ain>t  good  morals  or  public  pol- 
B  being  in   the   nature   of  cham- 

or  relating  lo  a  malicious  prose- 
1,  providing  always  reaboiiable 
ids  for  the  suit  existed.  Knight  i'. 
1,6  Me.  361. 

nd  in  connection  with  Ihi 
I    against    the    consequer 
1   the   indemnity  is  given    win  noi 
dale   the   promise  of   indemnilv, 
land   V.   Rwjers   i   Hall  (-N.  Y'.) 
Thomas  v.  Bradv,  10  Pa.  St.  1(14- 
nurmnt**  policy' given  bv  a  third 
n  to  sureties  upon  the  bond  of  a 
3llector  10   protect   them  against 
'.  valid.  Towie  v.  National  Guar- 
XsBurante   Socielv,  5  L.  T.,  N.  S. 
(oL.J.,  Ch.  N.  S.  900;  7jur,.  N. 
■9- 
illCT  Of  retnnrMiet  for  the  piir- 

of  protecting  the  companv  In- 
:  against  lo*;-  \x  valid.  New'York 
rvFire  Ins.Co.  f.  \'ew  York  Fire     trate  beft 


4 JO.  4J,v 

port  of  F*,np«r. —  A  bond  to  m- 
ify  a  town  against  expenses  at- 
ig  the  support  of  a  pauper  is 
InhabilanlB  of  Palmer  v.  tVrrjf, 
us.  fGGrav)  jjo;  Turner  ?■- Ilad- 
.1  Barb.  (N*.  Y.)  480;   Willision  !■. 


standing  with  him  in  regard  thereto, 
and  the  goods  were  seized  and  con- 
demned, but  the  guiltj-  person  entered 
into  a  bond  on  Ihcir  rt^leic^  to  p:i_v 
their  appraised  value  lo  Ihe  govern- 
ment, and  the  other  importer  a^rec-d  to 
pay  him  his  portion  of  sueh  num.  it 
IS-  was  htlii  that  he  could  recover  UTider 
of  the  bond  of  indemnity.  Aniistronjj  :■. 
Toler,  34  U.  S.  (11  Wheal.)  i-.'^. 

A  city  applied  lo  the  Stale  quartiT- 
masler  lor  the  loan  of  certain  uriii~; 
the  quartermaster  being  donblfiil 
whether  he  had  authority  to  make  such 
a  loan,  had  a  bond  to  secure  their  re- 
turn. The  city  having  failed  to  return 
the  arms,  it  was  held,  that  althou-h 
the  quartermaster  had  no  authority  !ii 
make  the  loan,  it  was  liahlc  on  its  I'-'ml. 
Slate  V.  nuffalo.  i  IlilL  (N.  Y.)  43- 
Indenwltrtln'DollTery  of  Stolen  F.-ip- 

•rty. — A  bond  given  by  the  all  ^ecl' 
of  stolen  property  to  the  ma^is- 
cforc  whom  the  alleged  thief  li.id 
been  tried,  to  keep  the  magistrate  harm- 
less against  any  damages  incurred  by 
reason  of  the  surrender  of  Ihe  properly. 
in  valid.     Ballard   v.  Pope,  3  U,  C.  i\. 


'-  3'7- 


.  Vt.  40. 


BiMcll  of  Trott, — K  devised  his 
and  personal  csuie  to  D  and  R  1 
Irust  to  sell,  and  to  invei^t  £10.000  ar 
therefrom  in  the  public  funds  or  re^ 
curities  for  ihe  hcnetil  of  persons  1 
igreed   to  assign  to     lioncd  in  the  will.     The  money  wai 


er  his  mail  contract,  and  tbi 
■  agreed  if  he  should  not  be  ac- 
1  by  Ihe  post  office  department  as 
ililute  he  would  indemnify  the  as- 
-  from  all  damage  and  charges 
ing  from  non-performance.  It  was 
hat  the  promise  of  indemnitv  was 
Whitehouse  r.  Langdon. '10  N. 
I.  The  fact  that  the  act  against 
ansequences  of  which  the  prom- 
undertakes  to  Indemnify  the 
ilawful,  does 


ivested,  but  with  D's 
received  by  R.  and  used  by  him  in  a  pri- 
vate trade;  and  R  gave  to  D  a  bond  con- 
ditioned to  keep  him  harmless  and  in- 
dcnmiiied  against  all  actions,  suits,  pro- 
ceeding*, claims,  demands,  loss.  co»t«, 
charges,  damages  and  expenses  on  ac- 
count of  the  £10.000.  or  by  reason  of 
R's  l>cing  permitted  to  hold  the  same. 
Held,  that  this  bond  was  valid  in  law. 
Warwick  r.  Richardson,  10  M.  &  W,  ;S4. 
1.  llackct  I'.  Tillv.  II  Mod.  .)i;  Gril- 
promlse  of  indemnity.  Thus,  fillis  :■.  I lardenbergh.  41  N.  V.  4^4; 
■  o  person  contr<vcd  a  scheme  for  Kneeland  v.  Rogers,  i  Hall  (N.  V.) 
[ling   into   this   country  his  own     579;  Kemper  v.  Kein|HT,  3  Rand,  (Va.) 

and  the    goods  of  another  Ini-     S;  I  lull  v.  I  luntoon,  17  Vl.  J44. 
,  such  importer  having  no  under-         9.   Moore  i',  Applelon,  ;0  Ala,  fvjjj 
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principal  do  an  act  which  is  not  manifestly  illegal,  but  prov 
be  a  trespass,  a  promise  by  the  principal  to  indemnify  h 
implied.' 

IV.  Isdemnitin  Affftiiut  Expense  of  Highway. — An   undert 

by  a  land  owner  to  indemnify  a  municipality  against  the  ex 
of  laying  out  a  highway  is  against  public  policy  and  vc 
given  as  an  inducement  for  and  as  the  basis  upon  which  the 
^\'ay  is  to  be  laid  out ;'  but  the  mere  fact  that  a  bond  was 

Marcy  V.  Crawford,  ifiConn.  549;  Nel-  language    of   Ihe    court    in    Ai 

ton  V.  Cook,  17  [II.  443;  Slanton  x-.  Mc-  HaTsey,  31   Mass.  (14  Pick.)  174; 

Mullen,    7    111,.  App.    326;     Avery  v.  t:   Hooker,  9  Cow.   JN.  Y.)  15 

]Ial6ey,3i  Mast.  (14  Pick.)  174;  Stone  Coventry  c.  Barton,  17  .Johns.  ( 

V.  Hooker,9  Cow.  (N.  Y.)  1^4;  Coven-  142,  that   although  the  promise 

trv  V.   Barton,   17  Johns.   (N.  Y.)  14]-,  have   contemplated  a   wilful    tr 

A'llare  V.  Ouland,   2    Johns.   (N.   Y.)  that  fact  will  not  avoid  the  proi 

Cus.  jj;  Ives  r.  Jones,  3  Ircd.  (N.  C.)  the  act  was  not  palpably  illegal  > 

^38.  promisee  acted  in  the  belief  that 

Tm*. — The   question   is  not  whether  entitled  lo  perform  it. 

the  act  turns  out  to  be  a  trespass,  but  1,  Moore  v.   Apple  ion,  36  Al 

whether  the  parties  knew  it  was  a  tree-  Nelson   v.   Cook,  17  III.  443:  Go 

pass  and  contemplated  it  as    such,  or  Emery.  iS  Me.  79.     See  also  Ad 

whether  they    contemplated   the  com-  i'.  Jarvis,  4  Bine,  66. 

mission  of  an  act  which  they  supposed  3,  Stale  v.  Poland   {N.  J.).  2 

Ihey  had  a  right  to  do,  and  did  it  under  and   Eng.   Corp.   Cas.   366;    W< 

Micfi  claim  o(  right.     Marcy  i'.  Craw.  Albertson,  4   Barb.  (N.   V.)  51 

I.  rd,  16  Conn.  549,  also  Conv.  v.  Cambridge.  7   Nlai 
SittlBetlon  BetwMB  Valid  and  iDTAlld  Dudleys.  Butler,  10  N,  H.  381;  I 

pTomliei, — It  is  a  just  and  true  distinc-  r.  Cilley,  5  N.  H.  558;  Smith  i-.  . 

,  tion  between    promises  which  are  and  gate,  13  N.J.  L,  352. 

those  which  arc  not    void,  that  if  the  Promlie  qf  Iitdniuilty.— "Thei 

act  directed  or   agreed  to  be  done  is  doubt   that  the  members  of  th< 

known  at  the  lime  to  be  a  trespass,  an  mittee     as     individuals,    as     wi 

express  promise  to  indemnify  would  be  representing  that  body,  were  o 

illegal  and  void;butifitwas  not  known  to  the  alteration  of  this  road,  1 

at  the  time  to  be  a  trespass,  the  promise  ground  thiit  in  their  belief  the 

of    indemnity    i*    a    good     and    valid  Interest    did    not   require   it,  an 

promise.      Stone    v.  llooker.  9  Cow.  taken  steps  to  oppose  the  road 

(N.   Y.)   154;     Coventry  v.  Barton,  17  the  surveyors.     It  is  equallv  clei 

Johns.   (N.   Y.)    141,     See  also  Cowp,  the  promise  to  make  the  road  an 

3^3.  tlie   township    from    expense    ii 

BemoTal  of  Turnpike, — A  promise  of  them    to    withdraw    their    oppt 

indemnity  to  a  person  who  was  directed  They  opposed  the  road  from  th 

by    the  overseer  and  commissioners  of  viction  either  that  the  change  w 

highways  to  remove  a  turnpike,  is  valid  warranted   bv  any  public   neces: 

if   the   person    to  whom   it   was  given  that   the   necessity   was   not  coi 

acted  in  the  belief  that  he  had  a  legal  suralc    with   the   expense    that 

right  to  do  so.     Coventry  v.  Barton,  17  result.     And  as  the  law  has  enl 

Johns.  <N.  Y,)  141.  to  private  hands  not  only  the  ad' 

Entrr  for    parpoia   of  FliUng. — An  but  also  the  opposition  to  public 

indemnilv   given   to  one  who   entered  it  was  an  injury  to  the  land  ow 

upon  lands  for  the  purpose  of  asserting  well   as   to  the  public    to  suppr 

on  behalf  of  the  indemnitor  the  right  honest  expression  of  these  conv 

to  fish  in  certain  waters  is  valid.  Marcy  by   a    promise   to    pav   money 

II.  Crawford,  16  Conn,  549;  Stone  v.  public  relief,  for,  if  .  the  app 
liooker.9Cow.{N,  Y,)  154.  moved     by    a    private     interest 

KnowlelUe  of  Pnimiiee. — There  is  no  buy      off     that      opposition     c 

decision   which   lays  down  that  the  in-  ing     from      public      consideratii 

tention  of  both  parties  must  be  innocent,  will      not      be     impossible     or 

arA    it    might    be    inferred    from   the  haps    difticult    to    appropriate   j 
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lot  IiTvalidate  the  laying  out  of  the  highway,  if  it  was  not 
and  received  for  the  purpose  of  inducing  the  construction 
e  highway,  and  it  appears  that  there  was  such  a  public 
sity  as  justified  laying  it  out.' 

IndemnitiM  to  BaU.— An  express  contract  by  a  prisoner  to 
inify  his  bail  against  loss  is  against  pubHc  policy  and  void,* 
jch  contracts  are  to  be  deemed  unexecuted  so  long  as  the 
as  not  been  discharged  of  his  liability,  and  until  that  event 
ippened,  any  moneys  paid  to  him  to  secure  him  against  loss 
je  recovered  by  the  prisoner  or  his  legal  representative.' 

\y  lo  what  is  In  ecs«nce  a  mere  the  inducenient.but,  in  Buch  cases,  there 

UK."     Sute  V.  Poland  (N.J.),  wai  usuallv  a  statute  authorizlne  the 

.  and  Eng.  Corp.  Cag.  j6)i.  improvement  to  be  made,  provided  the 

of  CommlBilcman. — In  Webb  7'.  indcmnitv    wa»   eiven.      See    Patrldge 

son,  4   B.irb.  (N.   Y.)  51,  it  was  v.    Ballard.    3    Me.    so;   Carpenter   :■. 

lat  a   bond   uken   to  the  com-  Mather.  4  111.  374:  State  v.   Collins,  f> 

len  of  highways  of  a  town  to  Ohio  136;  Canal  Fund  Com,  v.  Perry, 

the  town  from  any  tan  for  the  5  Ohio  tfi. 

on  of  a  litreet.  w^  invalid  and  '   Indmuiltr    tM    Btfowl    to    FMtmn 

lot  be  enforced.     The  court  sav^  Ro«4  Ubor.— [f  a  person  with  the  view 

zommisfionerH  ought  to  have  no  of  compelling  a  change  in  the  location 

nducement  for  action  than  their  of  a  road,  give   a  bond  of  Indemnity 

" again*!  the  consequences  of  a  refusal  to 

perform   the   stalutorv  labor  upon  the 

requires     a     new     roiid     or  roads,  the  bond  is  against  public  policy 

IV  to  be  laid  out  or  not.     If  they  and  void.  James  i.  iK-ndrec,  34  Ala.  4SS. 

i'neerroneouslv.eilherinmaking  >.  Wilson   i'.  Strugnell,  L.  R.  70.  IJ. 

ler  or  in  refusing  to  malte  it,  an  I).  ^48;  Jones  7..  Orch.-ird,  16  C.  B.  C14. 

lies.     They  have  no  buKlness  to  )iut  it  must  he  noticed  that  in  many 

ipering  with  partieii  and  making  American  caic^  contracts  to  indemnity 

ons.     They  have  no  right  to  say  bull  have  been  sued  upon   without  any 

they  order  a  hijchway  to  be  laid  question  l>eing  raised  as  to  their   inva- 

Jividuals  shall  assume  or  becotiK  lidity  on  the  ground  of  pubhc  policv. 

(o  pay  the  expense.     It' the  con-  See   Anderson  r,  Hpencc,  71   Ind.  315; 

ce     or    interest    of    the    public  s.   c,  37    Am.    Rep.    idi;  Aldrieh   v. 

:*  it,  and  the  commi*sioners  are  Ames.  75    Mass.  (9  Gray)  76;   Holmes 

ly  of  that   opinion,  the   eipensc  i'.  Knigtils.  10  N.   H.   175;  Harrison  v. 

be  left  where  the  law  places  it.  a  Sawtel,  10  Johns.  (N.  Y.)  14). 

charge  upon  the  town.     On  the  In  Jones   v.   Orchard.   16  C.  B.  614, 

hand,  if,  in   the   opinion   of  the  the   court   say   that  "such   a  contract 

stloners,  the  public  good  does  not  would  be  contrary  to  public  policy,  in- 

:  the  laying  out  of  a  new  road  asmuch   as  it   would  be  in  effect  giving 

lied  for,  they  ought  not  to  swerve  the   public   the   security  of  one  person 

:heir    opinions   by   the    offer    of  onlv.  instead  of  two."     It   is  to  be  no- 

iuals  to  bear  the  expense.     Such  tice'd  that  both  that  eate  and  Wilson  i'. 

.    would    look    very   much    like  Strugnell.  L.  R..  7  QiB.  Div.   q 48,  are 

dering  their   opinio'ns  and  judg-  cases  of  indemnities  given  bv  the  pris- 

o  the  highest  bidder.     If  allowed  oner.     Whether   the    reason    assigned 

practiced,  it  might   become  the  above  would  apply   when  the  itidem- 

of    the  grossest   injustice.   di«-  nity    is   given  by  a'  third   person   doe* 

y  and  oppression."  not  appear  lo  have  been  decided. 

arks    V.    Boiiton.    25     Mast.    (8  In  Simpson  r.  Robert,  35  Ga.  180.  it 

i:S;   Copeland    i'.   Packard,  33  was  Ar/</ that  u  mortgage  given  to  in- 

(16  Pick.)  J17;  Jones  I'.  Andovcr,  demntfy   a   surelv   in   a    recognizance 

ss.  (g  Pick.)  146;  Com.  v.  Sawin.  was  not  against  public  policv,  and  was 

ass.    (]    Pick,)    547;    Jewett     v.  valid.                                          '   . 

let  Co..  I  Me.  \i$.  S.  TlMBOoiitTMtBxMBUil— In  Wil 

Tiany   cases,   the   indemnly-   has  son  i'.  Strugnell,  L.  R..7  Q_B.1>It.  54^. 

luftained,  even  where  it  formed  one  Manners  was  chained  with  cmbci- 
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In  England  a  distinction  seems  to  liavc  been  made  between 
indemnity  to  bail  against  liability  occasioned  by  the  non-appi 
ancc  of  the  prisoner,  and  liability  for  costs  incurred  through 
coming  bail,  and  it  has  been  held  that  in  the  latter  case  then 
an  implied  promise  on  the  part  of  the  prisoner  to  indemnify 
bail;'  and  in  South  Carolina  it  has  been  held  that  the  suret} 
a  recognizance  in  a  criminal  case  has  an  implied  indemnity  in 
same  manner  as  bail  in  a  civil  action.^ 

TX  Conitniction.— A   covenant  of  indemnity,  unlike  a  rclo; 

zlemcnt  and  was  ltb«rnlod  on  procuring  court  to  Ihe  Qyeen's  Bench.  By  sla 

iNiil   for  £ioD.     Strugncll,  who  became  persons     entering     into     such    rci 

hie  bail,  received  iiioo  from  liim  to  in-  nizances  were  liahlc  fortheprowcu 

demnirv   him   agHinst  any   losn.      Be-  costs  in  the  event  of  a  conviction  h 

fore     trie    liability     of    the   bait     had  obtained.     B  was  convicted  and  thi 

been  determined,   Mannerii'  trustee  in  cognizance   wsk   entreated  for  llit  i 

bankruptcy    brought     a    suit    against  payment  of  the   prot^cculor's  cost' 

Strugncll  to  recover  the  iioo.     Ste-  was   keld  that    A   might  raaintaii 

piiEN,  J.,  said:  "The  principle  is   that  action  against  B  as  upon  an  irapliet 

where   money  has  actually    been  paid  demnity.     The  court,  in  diicutsint 

upon  an  immoral  or  illegal  considcra-  liability,  were  careful  to  distinguish 

tion  fully  eseculed  and  carried  out.  it  twee ii  contracts  to  indemnify  for  lial 

icannot  be  recovered  by  the  person  who  occasioned  by  non-appearance  and 

paid  it  from  the  person  to  whom  it  was  bility   for   cotits,    Jkrvis,   C.  J..  ' 

paid;  but  that  where  money  has  been  "The  rule  to  reduce  damages  reco 

paid   to  a  person  in  order  to  eflect  an  in   the   suit   was   moved  on  the  gri 

illegal  purpose  with  it,  the  person  mak-  that  a  contract,  in  a  criminal  ca' 

ing    the    payment    may    recover    the  indemnify  bail  agalnittlieconsetiuc 

money   back   before  the  purpose  is  ef-  of  a  default   of  the  principal's  ap; 

fected.     The  question,  therefore,  in  the  ance   on   the  trial  of  the  indictlnfi 

present  case  appears  to  me  to  reduce  contrary  to  public  policy,  and, there 

itself  to   this:     Has  the   arrangement  that  the  law  wilt  not  presume  any 

made  between  Manners  and    Stni^nell  contract.     It   is  unnecessary  to  it 

been  executed  or   not?     I  think  it  has  that    point    on    the   present   occ» 

not.     [n  one  sen)ie.  no  doubt.  Strugnell  although   we  are   inclined  to  think 

is  indemnitied  so  long  as  he  holds  the  objection  well  founded  and  that  SU' 

i^ioo,  but  it  is  only  against  any  risk  to  contract   would   be   contrary  topi 

which  he  is  exposed  by  having  become  policy,  inasmuch  as  it  would  be  in  e 

bail  for  Manners;  that  is  to  say.  he  has  giving   the   public   the  security  of 

tlie  means  of  repaying  himself  for  any  person  only,  instead  of  two.     But  . 

loss  to  which  he  may  be  put  hereafter;  is  admitted  that  there  is  tmthing  ill 

but  I  do  not  think   the  matter  can  be  or  contrary  to  public  policy  in  thee 

said  to  have  been  fully  completed  until  alternative,   viz: — the  contract   to 

the  sum  has  been  actually  and  finally  demnify  the  bail  against  the  prosecu 

applied  to  the  purpose  of  repaying  him  costs,  we  need  not  embarrass  our-i 

for  a  loss  actually  sustained   by   him.  with   the  consideration  of  wheltit 

Till  his   recognizance  is  forfeited  and  not  the  law  would   infer  an   indcin 

the  money  applied  to  the  payment  of  as  to  the  rest.     An  express  contrm 

the    sum   for   which   he  is   liable,   the  indemnify  against   costs   would  no 

transaction,  as  it  seems  to  me.  \n  still  illegal,  and  consequer;tly  there  cai 

incomplete,  and  either   Manners  or  his  no    reason   why   the   law    should 

trustee  (for  I  do   not  rely  on  any  dis-  Imply  an  indemnity  under  the  circ 

tinction    between   them)   has  a    right  stances." 

to    require     the     repayment     of    the  3.  Reynolds  v.  Harral,  2   Strobh 

money."  C.)  S7.     In  May  v.  Williams,  61  ? 

1.  bnpUed  Indemnltr   for  CmM.— In  125;  s.  c.,43  Am.  Rep.  80,  83,  the  : 

Jones  I'.  Orchard,  ifi  C.  B.  614.   A  had  sissippi  supreme  court   announce  I 

entered  into  a  recognizance  of  bail  for  preference  for  the  same  rule.    But 

B  on  the  removal  of  an  indictment  for  Cripps  v.  Hartnoll,  4B.  &  S.  4i4;J 

conspiracy   Irom   the   central  criminal  ;■.  Orchard,  16  C.  B.  614. 
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jt,  when  it  is  clear  in  its  terms,  be  restricted  by  a  recital.' 
ntract  by  an  assignee  to  indemnify  the  assignor  upon  the 
nment  of  a  chose  in  action  is  usually  construed  to  be  pro- 
ive  only,  and  to  relate  to  acts  done  under  the  assignment, 
s  language  be  used  expressive  of  an  intent  to  give  the 
nnity  a  broader  scope.*  In  the  case  of  a  bond  of  indemnity 
St  an  encumbrance,  a  court  of  equity  will  take  jurisdiction 
e  whole  parties  interested,  and  will  make  the  party  immcdi- 
liable,  who  is  or  may  be  ultimately  made  liable.^  If  the 
Ltion  of  the  undertaking  is  that  the  obligor  will  indemnify 

»  rr  Baker,  51  L.  J.,  Ch.  3:5.  i'.  Newnham,  15  C.  B.  281;;  Burion  ;■. 

Varwick   f.  Hutchinson,  41;  N.  1.  Pinkerton.  L.  R.,  i  Ex.  340;  Glover  r-. 

8.  c,  46  N.  J.   L.  Joo.     See  also  L.   Si   S:    W.   R.  Co,.    L.   R.,  3  Q^  B. 

v.   Messenger.  3   Lans,   (N.  Y.)  250;  Bvard  v.  Holmes,  N.J.  L.  (;  \\->.) 
J96;  Cuffi..  N.&  N.  Y.R.  Co., 3,;  S.J.  L. 

ml  uid  TToztiiMte  Ooumquum*.  (6  Ve^.)  17;  Kuhn  v.Jewutt,  ^1  N,J,  Kq. 

Warwick  ^^   Hutchinson,  j«/r<..  (5  Hew.)  647.     The  acU  of  the  dcltnd- 

\:ti  were  as  follows:  The  seller  of  ant  complained  of  were  hii^  refusal  to 

se   received   as   part  of  the  price  give    up    the    horses    on    demand    hv 

loles   and  a  bill  of  sale  to  secure  Magahan,   and   ihe  steps  taken  hv  hiiii 

me.     He  afterwards  assigned  the  to  enforce  the  lien    of  the  bill  of  sale 

and  bill  of  sale  to  Ihe  defendant,  .     .     .     The  defendant  was  under   110 

promised   to  save   him  harmless,  obligation  to  give  up  the  hor»cs.     If  he 

urchaser  ofthe  horse  brought  a  had  given   them  up  without  the  plain- 

gainst  his  vendor,  founded  upon  lifT's   consent  he  would  still  have  bot-n 

ents  that  the  sale   had   heen  cf-  liable  lor  the  consideration  of  (lie  a>- 

by  false  and  fraudulent  repre-  signment.  Whatever  the  defendant 
Ions  on  the  part  of  the  agent  who  did  in  prosecuting  and  In  selling  the 
xn  emploj'ed  bj'  the  latter.  The  horses  were  lawful  acts  done  in  tho  en- 
brought  an  action  for  indcmnitv  forcenient  ofthe  rights  he  acquired  un- 
it assignee  of  the  notes  and  bill  of  der  the  assignment  of  the  bill  of  s;ilc 
lul  it  was  Ae/d  thai  the  acts  out  .  .  .  The  loss  sustained  b>-  the  plaiii- 
ich  the  plaintiff's  loss  had  arisen  tiff  in  being  mulcted  in  damages  in  Ihc 
;  occurred   prior   to  the  assign-  Magahan  suit  was  caused  solely  bv  the 

the   action   could   not  be  main-  fraudulent  representations  hj  means  of 

,   although   Ihe   suit  by  the  pur-  which  the  sale  of  Ihe  horse  to  Magah.-iii 

■   had   been    brought   because  of  was  elTected.     It  was  not  in   any  legal 

;izure  of  the  chattels  hv  the  de-  )<ense  Ihe  act  of  the  defendant." 

It  upon  a  writ  of  replevin.     The  i.  Smith   t.   Peace,    I    Lea    (Tcnn.) 

say:  "It  is  a  fundamental  princi-  ^86,   See  also  Carpenter  t:   Bowcii.  42 

law,  applicable  alike  to  breaches  Miss.  jS;  Martin  r.  Campbell.  2y  Biirb. 

itract   of  this  description  and  to  (N.  Y.)  i83. 

that  in  order  10  found  a  right  of  PurohAier  of  SueainlMrad  Luidi. — At 

there  must  be  a  wrongful  act  done  Ihe  sale  of  the  lands  of  a  decedent   by 

loss  resulting  from   that  wrong-  the  court  of  chancery   they  Were  pur- 

I;  the  wrongful  act  must  be  the  chased    by  P,  one   of  the  'heirs.     The 

f  the   defendant,  and    Ihe   injury  amount   payable   depended   on   an  :ic- 

:d  by   the  plaintiff  must   be   the  count   bctw'een   the  parties  in  interest. 

il  and  not  merelv  a  remote  conse-  and  a  lien  was  retained  for  the   portion 

e  of  the   defendant's   act.      The  of  Ihe   price   that  wa>  left   unpaid.     V 

I  done   and  the  injury  sustained  afterwards  sold  the  lands  to  B,  makin^j 

bear  to  each  other  Ihc  relation  of  him   a  bond  for  title  and  receiviu);  hi-: 

and  effect;  and  Ihe  damages,  notes  for  the  price.  B  lited  a  bill  alltg- 
ler  they  arise  from  withholding  a  ing  Ihe  existence  of  the  purchase- 
right  or  Ihc  breach  of  a  legal  money  lien,  and  praying  that  the  col- 
to  be  recoverable,  must  be  the  leclion  of  his  notes  be  enjoined,  P 
il  and  proximate  consequence  of  Ihercupon  gave  B  a  bond  with  surety 
t  complained  of.  2  Greenl.  Ev,.  to  indemnify  him  from  loss  on  account 
|.  2 j6;  Sedg.  Dam.  31 ;  Stevenson  of  the  lien,  and  to  make  him  a  title  free 
4)1 
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the  purchaser  of  lands  against  the  acts  of  any  person,  I 
obligors  are  only  liable  in  the  event  of  a  lawful  entry  by  a  th 
person  and  the  consequent  eviction  of  the  purchaser;  but  if  i 
indemnity  is  directed  against  the  acts  of  a  particular  person,  i 
condition  is  broken  in  the  event  of  the  possession  of  the  p 
chaser  being  interrupted  by  such  person,  whether  lawfully 
unlawfully.' 

An  undertaking  by  the  grantees  in  a  deed  to  save  their  gran 
harmless  "from  any  personal  liability  for  any  suits  or  liens  agai 
said  property,"  does  not  oblige  the  grantees  to  make  payment 
a  sum  for  which  a  mechanics'  lien  had  existed,  but  which  \ 

from   incumbranciis.     B  abandoned  hU  ties  on  hU  bond  were  bound  to  Bun 

bill   and   paid  the  price  in  full.     I  Ic  »,(•  by  the  same  mennure  of  obligation, . 

terwards   sold   the   land  to  S  &  G,  re-  complainantsbcing  thepartiesultimi 

ceiving  payment  in  full.    The  land  was  iy  entitled,  and  Peace  and  his  gure 

Al^envards  held  liable  for  a   balance  of  ultimately'  liable,  a  direct  recover^'  d 

unpaid   purchaitC   monej   due   from   P  justiee  to  all." 

and  S  &  G  paid  off  the   «ame.     S  &  G         I.  LavfU  TlUa  or  nnlftvfttl  Bntr 

thereupon  filed  a  bill  in  equity  against  The  condition  of  a  bond,  which  reci 

the   obligors  in  the  bond  of  indemnity',  the  purchase  of  Innd^i   from  one  W. 

making  B  a  party,  and  it  was  krld  that  plaintiff's  was   to  save   them   and 

they  could  recover  the  amoimt  directly  lands    harmless    from    all   manner 

from  the  obligors  In   the  bond.     Smitih  mortgages,  judgments,  extents,  ei( 

V.   Peace,    i    Lea    (Tenn.)    586.      The  lions  and  other  incumbrances  had 

court   say:  "Peuce    {the   original   pur-  obtained,  or  thereafter  lobe  had 

chaser)  has  not  complied  with  the  bond  obtained  bv  T.  or  anvolher  person. 

bv  making  to  Burwell  a  title  free  from  vea'  held  that  the  obfigor  wav:  liable 

t^is  incumbrance.     It   is  tr\ie  Hurwell  the  wrongful  entry  of  T.  under  a  ju 

i-i  not  asking  for  the  relief,  nor  has  he  ment   of   ejectment   obtained    witli 

been  compelled  to  pa\'  off  the  prior  fn-  ri"hl,  being  particular  against  the  1 

cumbrance.  and   therefore  he  has  not  of  a  particular  person.     Lord  Eli. 

suffered.     He   has  not  suffered  because  iioroich,  C.  J.,  said:  "  The  quest 

he  has  Kold  the  land  and  received  pay-  is  as  to  the  extent  of  the  defends 

ment.     But  he  or  his   representative  is  undertaking  to  indemnify;  as  to  wt 

liable  to  the  complainonts.     The  con-  the   rule   has.    I    think,  been  correi 

tract   between   them   remained   exccu-  ntuted   al   the  bar,  that   where  a  r 

tory,  and  imdoiibtedly   the   complain-  covenants     to     indemnlfj'    against 

.ants   would   be   entitled    to    a    decree  persons,   this    is    but    a     covenant 

against  Burwell  compelling  him  to  dis-  indemnify   against   lawful   title.     .' 

charge     the     prior    Incumbrance    and  the    reason  Ts,  because,  as   it   rega 

make  them  a  title.     As   between  com-  such   acts   as   may  arise  from   righ 

plainants  and   Burwell   the  latter  was  claim,  a  man  may  well  be  supposei 

first  bound  to  pay  off  this  prior  incum-  covenant  against  all  the  world;  bu 

brance.    The  complainants  having  paid  would  be  an  extravagant  extension 

it,  are  entitled  to  the  benefit  of  the  se-  such  a  covenant  if  it  were  good  aga 

curity  held  by  Burwell,  upon  the  prin-  all  the  acts  which  the  folly  or  malio 

ciple   that   a   party  secondarily  liable,  strangers    might    suggest;   and.  thi 

paying  off  a  liability,  is  entiileS  to  the  fore,  the  law  has  properly  restrainei 

benefit  of  the  securities  held  bv  the  party  within  its  reasonable  import;  that  is 

primarily  liable.     We  think  'this   caus'e  rightful   title.     It  is,  however,  dJlTeT 

properly  falls  within  the  principle  laid  where    an    individual    is    named; 

down  in  Story  Eq.  Jur..  %  1250    .    .  _  .  there,  the  covenantor  is   presumed 

Here  Burwell  was  bound  to   the  com-  know  the  person  against  whose  acG 

plainant  to  remove   the   prior   incum-  is  content  to  covenant,  and  may,  tin 

brance  and  make  them  a  title,  or  if  they  fore,  be  reasonably  expected  tostipu 

were  compelled  to  pay  off  the  incum-  against    any    disturbance    from    I 

brance.  Burwell  would  be  treund   to  In-  whether  bv  lawful  title  or  othcnvi 

dcnmify  them.    But  Peace  and  his  sure-  N.ish  v.  Palmer,  5  M.  &  S.  yji,. 
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cut  off  by  the  foreclosure  of  a  prior  mortgage,'  A  promise 
lemnify  against  a  certain  specified  debt  subjects  the  prom- 
:o  liability  for  any  damages  sustained  by  the  promisee,  al- 
;h  the  reason  that  the  promisor  failed  to  make  payment 
e  suit  is  that  his  undertaking  is  to  indemnify  against  a 
er  sum  than  is  actually  due,  and  the  creditor  refuses  to  accept 
ent  of  less  than  the  full  amount  due.*  An  indemnity 
st  any  liability  that  might  fall  upon  an  indorser  of  a  note 
isequencc  of  his  indorsement,  extends  to  a  note  given  and 
sed  by  the  same  parties  in  renewal  of  the  first  note;'  but 
d  conditioned  to  save  the  obligee  harmless  from  loss,  dam- 
>r  expense  by  reason  of  any  indebtedness  incurred  by  a 
party,  does  not  render  the  obligors  responsible  for  a  debt 
[  by  a  firm  of  which  such  third  person  is  a  member.* 
'..  Breach  of  ConditioiL — If  a  bond  of  indemnity  is  conditioned 
re  the  obligee  harmless  against  damage,  actual  damage  must 
ffered  by  the  obligee  before  he  can  maintain  an  action  upon 
ond  ;*  but  an  obligee  in  an  indemnity  bond  being  damnified 

ondici   r.   flower,   io6   111.    105.  of  which  are   set   forth  in    Ihe  sched- 

lurt  in  interpreting  this  covenant,  ule,  and  the  1^50  specified  there  cannot 

The   property  was   to  be  taken  be  separated  from  Ihe  remainder,  and  "O 

I  to  tfie  lienn  and  Incumbrances  long  as  it  subsisted  as  a  ground  for  ar- 

it,   and    the   situation   was   that  resting  the  plainlilT  he  was  entitled  to 

ng's     (the     grantor's)     personal  insist  on  the  indemnity," 

y  in    respect   to   such  liens  and  8.  Sutton  v.   Mulford,  ;  Harr.  (Del.) 

Iirance«  still  existed,  which  might  71. 

breed  against  him,  and  he  be  Indamntt;  Agalnit  Slsgle  KciMwal. — 
o  pay  the  Kens  and  incumbrances  When  the  grantors  in  a  bond  orindcin- 
L  to  which  Ihe  law  was  taken,  and  nity  expressly  undertake  to  indemnilV 
— ..  _.  — .i._.z. (t|n-  an  accommodation  indorser  against  his 


be    kept     harmless    from    any  and    a     single   renewal   thereof,    their 

al  liability  for  any  actual  liens  or  liability  is  discharged  by  a  second  rc- 

t>rances.  not  (or  any  simple  debt,  newal.      Moorehead  v.  Duncan,  8:   Pj. 

impanied  with  any  fien  or  incum-  St.  48S. 

upon  the  property,  although  it        4.  Bond  Agaluat  Indlvldnal  Indtbled- 

ive  been  incurred   in  respect  of  nti*. — A  bond  was  executed  in  a  pen:il 

iperty."  sum     conditioned    that     the     obligors 

ovenant  to  keep  harmless  "  from  would  indemnify  the  obligee  and   suie 

IS  and  claims  of  Dens"  is  a  simple  him   harmless   "from  all  loss,  dam.ige 

^i    of    indemnity,    and    is    only  and  expense  by  reason  of  said  or  any 

\  when  the  covenantee  is  actually  indebtedness  incurred  by  D."     Subse- 

Sed.        Carson      Opera      House  quenlly  a  promissory   note   was  made 

I'.  Miller.  16  Nev.  337.  and  delivered  to  the  obligee  for  value 

tlutktemuit      of    AmoBSt. —  A  by  a  firm  of  which  D  was  a  member, 

:d     In    indemnifv    B    against    a  and  for  its  use,  but  which  was  endorsed 

■    '      ■     "  C  by   D  in   his  individual   name,     l/cld. 

C  that  the  note  was  not   within  the  con- 

ept  dition  of  the  bond,  and  that  an  action 

om  A  without  the  remainder  of  upon  the  bond   was   not  maintainable. 

It.     B  was  thereafter  arrested  for  Donlev  i'.  Liberty  Improvement  Bank, 

hole    debt.     Held,  that    A    was  40  Ohio  St.  47. 

to  B  on   his  eneagemenl  to  In-         B.  Taliaferro  i'.  Brown,   II   Ala,  702; 

ry  him.     Lord  bLLKNBORuLoii  Israel  v.  Reynolds,  11  III.  21S;  Loyd  r. 

'The  obligation   is   to  dischaige  Marvin,  7  BWkf.  (Ind.)  464;  Genninga 

>ts  due  and  owing,  the  particulars  v.   Norton,  35    Me.  yoS;    Valentine  ;•. 
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atss.  724;  (.iimon  upera 
'.  Miller,  ifiNev.  337;  lor 
Chililfi.  8  Nev.  iii;Jcffer»  v.  Johnson, 
31  N.  j.  L.  73;  Gilbert  v.  Wlman,  1  N. 
Y.  550;  Crippen  v.  Thompeon,  fi 
Barb/(N.  Y.)  sy;  Aberdeen  r.  Black- 
inar.  6  Hill  (N.  Y.)  334;  Chace  v.  Hin- 
inan,  8  Wend.  <N.  Y,)  45;;  Douglass 
T-.  Clark,  14  Johns.  (N,  Y.)  177;  Pond 
f.  Wamer,  3  VL  533;  Farnsworth  v. 
Nason,  Braj't.  (Vt.)  192;  St.  Albans  v. 
-Curlis,  (  D.  Chip.  (Vt.)  164;  Thomp- 
Hon  V.  Taj-lor,  30  Wis.  68. 

Hera  IndemnltlM. — Where  the  obli- 
gation U  that  the  person  IndemniJied 
shall  not  sustain  "damage  or  molesta- 
tion'' by  reason  of  the  acts  or  omissions 
ofunother,  or  by  reason  of  any  liability 
incurred  through  such  acts  or  omis- 
sions, there  is  no  breach  until  actual 
damage  in  sustained,  and  the  fact  that  a 
judgment  has  been  recovered  against 
the  obligee  doei'  not  entitle  him  to 
maintain  an  action,  Gilbert  v.  Wiman, 
1  N.  V.  550.  Similarly,  an  action  can 
only  be  maintained  on  a  bond  con- 
ditioned to  Indemnify  and  eave  harni- 
k'ss  against  "all  damages,  costs  and 
charges"  upon  shovvmg  that  the 
obligee  has  been  damnified;  Jeffera  i'. 
Johnson,  ji  N.  J.  L.  73;  or  upon  a 
contract  to  indemnify  and  "save  harm- 
less against  the  claim  or  demand"  of  a 
third  person.  Aberdeen  v.  Blackmar, 
■f.  Hill  (N.  Y.)  334.  And  in  Pond  i- 
Wamer,  3  Vl.  53J,  it  was  held  that  a 
contract  by  a  principal  to  his  surety  to 
pay  a  note,  ."so  as  to  wholly  indemni^' 
and  save  harmless  said  surety  from  his 
liability  on  said  note"  was  a  common 
-contract  of  indemnity,  and  that  the 
surety  must  have  sustained  actual  dam- 
age before  he  could  sue. 

LtabUity  to  LoM.— Under  a  bond  con- 
ditioned to  save  the  obligee  harmless 
from  a  certain  mortgage,  although  the 
right  of  action  does  not  accrue  until 
the  obligee  hai<  been  subjected  to  some 
harm,  a  liability  to  loss,  if  attended  with 
inconvenience,  constitutes  a  breach. 
Gcnnings  v.  Norton.  35  Me.  308. 

Clklm  As<^n  IWeedeiit'i  Bitate. — A 
demand  against  the  estate  of  a  surely 
which  has  been  allowed  by  the  commis- 
sioners, reported  to  the  probate  court 
and  registered  among  claims  against 
the  estate,  is  a  damnilicatian  which  will 
entitle  the  administrator  to  maintain  a 
suit  upon  the  indemnity.  Pond  i'. 
Warner,  2  Vt.  si^- 

Intfemnltr  Afklnrt  lCort(»fe. — If  the 
vendee  of  lands  agrees  to  assunii;  and 


pav  off  a  certain  mortgage  on  the  1: 
sofd,  as  part  of  the  consideration  foi 
sale  of  the  same,  and  the  vendo 
through  the  vendee's  fault,  oblige 
giie  a  new  mortgage  therefor,  the 
dor  is  suflicientlv  damnified  to 
him  a  right  of  action  on  the  vent 
agreement  to  indemnity.  BoUei 
Bcarli,  ;;  N.J.  L.  63o. 

PenoiULl  Li&bUltr. — The  purchas< 
the  interest  of  the  lessee  in  lease 
premises  took  a  bond  of  indemnity  1 
the  vendor  to  save  him  ham 
.•kgainst  arrears  of  rent.  To  preve 
distress  the  purchaser  paid  certaii 
It  was  held  that  he  was  ei 


t<,  n 


n  agaii 


>tthe 


dor,  although  he  was  not  persoi 
liable  for  the  arreari^,  and  althoug 
the  time  of  payment  there 
nothing  upon  the  premises  liable 
distre»^s.  Vechte  v.  Brownell,  S  F 
(N.Y.)2i2. 

PkrtiMnlilp  ODUcattoni.— In  Ei 
son  f.Torrej,  10  Vt.  323,  the  def 
ants  had  executed  a  bond  to  indeni 
the  pi  a  in  lifT  against  all  claims  due  I 
a  lirm  of  which  both  plain  titTand  def 
ants  were  liable.  The  firm  executed  r 
to  another  firm  at  Boston,  o(  w 
plaintiff  was  also  a  partner,  and  f 
to  pay  them  at  maturity.  It  was 
that  the  plaintiff  might  pay  (he  n 
and  recover  upon  his  bond,  and 
the  fact  that  he  was  a  member  of 
firnxs  did  not  vary  the  liability  of 
defendants.  It  was  also  hrlJ  thai 
fact  that  the  paj-ecs  of  the  r 
charged  the  notes  to  the  private 
count  of  the  obligee  in  the  bond, 
his  consent,  and  gave  them  up  to 
showed  a  payment  of  the  notes 
far  as  concerned   the    obligors  in 

IndBmnltr   AtAlnit    Uaa*. — A  ' 

tractcd  with  B  that  B  should  bui 
house  for  A,  and  &  agreed  to  furni 
bond  with  sureties  to  "secure  A 
keep  him  harmless  from  all  liens 
claims  of  liens."  In  a  suit  upon 
bond  against  the  sureties  therein,  it 
held  that  the  covenant  in  the  bond 
one  of  indemnity,  and  was  not  viol 
by  simply  permitting  liens  to  be  I 
but  onh'  when  the  plaintllTwas  ach 
damnified  by  reason  of  Hens  or  cli 
of  liens.  Carson  Opera  Hou»e  Ai 
V,  Miller,  r6  Nev.  317.  A  bond  . 
ditioned  to  Indemnify  the  obligee 
to  save  him  harmless  "from  the  o^ 
tion  or'  certain  judgments,  which  ' 
liens  on  land  purchased  bv  him  is  ' 
a  bond  of  indemnity  againi.t  dam 
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a  immediate  right  to  be  reimbursed,'  and  the  obligor  is 
I  to  save  him  harmless  from  expense  or  damage  as  it  runs 
i  time.*  If  the  undertaking  is  conditioned  to  save  the 
see  harmless  against  "liability-"  for  a  debt,  there  is  a  breach 
m  as  the  debt  becomes  legallj'  cnforcibic  against  the  prom- 
md  he  need  not  aver  and  prove  payment  in  order  to  main- 
n  action,^  Similarly,  if  the  obligation  is  to  perform  some 
ic  act  and  thereby  protect  the  obligee,  the  contract  is  broken 

from  the  judgmentB.     Lojil   i'.  original   d*bt,   and  an    Injunclion  wa» 

1,7  Blackr.  (Ind.)4^-  granted/ro/im.  on  condition  of  paying 

DAltrto  BaU. — A  cauKo  of  action  (he  debt  into  court,  which  was  done  ac- 

it  accrue  against  the  obligor  in  cordingly,  and   anerward"   (he    money 

;Tnnity   Tor  becoming  bail,  until  was  paid  over,    ^fii/,  (hat  the  bail  were 

I  is  compelled  to  pay  Ihe  money,  damnified  by  such  payment  into  court 

ually  docs  pay   it.     Reynolds  t.  after  notice  to  the  debtor  and  no  fund 

s»,  I  Ired.  (N' Car.)  L.  36.  provided  bv  him.  and  not   merely  from 

««•    of    DunnUefttlm. — In    an  the  time  wfien   tlie  monev  when   taken 

on   a  bond  to   save  harmless  a  oul  of  court  upon  dissolving  the  injunc- 

on  another  bond,  il   is  BUfHcient  tlon.     Sparkes    v.  Martindalc.   t(    Eait 

judgment  given  In  evidence  coi, 
the  plaintiff  lo  have  been  damni* 
reason  of  his  suretyship,  with-  ^ 
owing  that  there  had  actually  hannless  his  obligee  from 
I  breach  of  the  bond  signed  bv  payable  in  three  successitc  years,  nic 
aintiff.  Sprallin  v.  Rudspelh,  obligee  may  pay  eBch  as  it  falls  due, 
I  (Ga.)  155.  and  he  may  bring  a  suit  on  each  pay- 
Kir  In  Conrt  of  BqBitr. — Not-  ment  and  recover  thereon,  without 
inding  the  rule  of  the  courts  of  barring  or  prejudicing  his  right  of  ac- 
e  obligee  in  an  agreement  for  an  tion  upon  thejcmaining  notes,  \\o»- 
lily  has  the  right,  without  waiting  ford  :'.  Foole,  3  Vt.  391. 
ual  loss,  to  call  upon  Ihe  obligor.  8.  Gage  v.  Lewis.  6S  lU.  604;  Jones 
urtof  equity,  to  indemnify  him  v.  Childs,  8  Nev.  lie;  Gilbi-M  v. 
:  Impending  injury,  and,  to  that  Wlman,  1  N.  Y.  ^50;  McGee  i'.  Raen, 
enforce  the  specific  execution  of  4  Abb.  Pr.  (N.  V.)  S;  Rockfeller  r. 
freement  between  them.  Bur-  Donnellv.8  Cow.  <N.  Y.)  615;  Church- 
i  V.  McNeill,  2  Dev.  &  B.  Eq.  ill  v.  Hunt.  3  Den.  (N.  Y.)  \i\;  Wehb 
ir.J  397.  V.  fond,  19  Wend.  (N.  Y.)  \:\,  Chuce 
Mnt  Wltkont  Bolt.— A  bond  con-  :•.  Jlinman.  8  Wend.  (N.  Y.)  451; 
d  to  save  A  harmless  from  all  Carman  v.  Noble.  9  Pa.  St.  ^fifi;  Stroh 
,  legal  proceedings  and  costs  r.  Kimmel.  8  Watts  {Pa.)  i;7;  Leber 
might  be  the  consequence  of  A's  :■.  Kauflelt,  1,  Watts  &  S.(Pa.)440; 
ing  over  to  the  defendant  a  bill  Ramsav  v.  tiervais,  2  Bav(S.  Car.) 
hange,  part  of  the  proceeds  of  145;  Bellune  v.  Wallace,  '2  Rich.  (S. 
a  third  person  is  entitled  to,  is  Car.)  So;  Smith  v.  Chicago  Jt  N.  W. 
■d  by  a  payment  over  to  A  to  R.  Co.,  18  Wis.  17.  But  see  Tale  v. 
hird  person  of  his  share  of  the  Boot.  9  Ind.  13;  Weller  r.  Eanics.  15 
ds,  upon  his  demanding  the  same,  Minn.  \(<\ ;  s.  c.  i  Am.  Rep,  461, 
t  his  bHnging  an  action,  although  LUbUUy  of  Obll(H.— To  sustain  an 
'e  no  notice  of  the  pavment  lo  aetiim  on  a  covenant  to  indemnify  and 
endant.     Ker  v.  Mitchell.)  Chil.  save  iiannless  the  covenantee  froin  his 

liability  on  a  bond  and   mortgage  exe- 

rhalloner    i'.   Walker,    t     Burr,  cuted   by    him.  it   is   not   nece«sary  lo 

show   that   Ihe    eovenanlee    has    been 

parkes     v.    Martlndale.   8     East  compelled  to  pav  the  debt.  It  Is  enough 

halloner  f.  Walker,  1    Burr.  574.  thai   il   appear  that  monev  has  Iteconie 

•dUt«  Duiaci.— B.iil.  in   a   civil  due  upon  the  bond.     Webb  r.  Pond,  19 

.  being  sued   upon   the  ball-bond.  Wend.  (N.  Y.)  411. 
hill  in  equity  (nr  iiijimclion.  sug-         Bond  to  Indcmnlfr  ACklnit  LUbUltr. 

;    ivanl   of   con?.! deration  in  the  — Upon   a  bond   condlliontd    to   save 
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and  a  cause  of  action  accrues  as  soon  as  there  is  a  failure  to  ( 
the  specific  act.'  A  bond  to  save  harmless  against  judgmen 
is   broken   the   moment    a  judgment    is   recovered   against  tl 

obhgee,*  although   the  obligor  had  no  notice  of  the  action 

harmless   and   indemnify    the    obligee  not  n'ecessarilj'  a  covenant  lo  pay  l 

"against  hU  liability  as  the  maker"  of  a  debt.     Hoy  t.   llansborough,  i  Free 

promissory  note  and  to  "pay  or  cause  to  Ch.  (MJGS.)  533. 
be  paid"  the  said  note,  the  obligee  may         DliUactlon  B«tw«eB  COTeoint  til 

maintain  an  action  without  the   neces-  Debt  vid  Coreiuuit  AgKlut  Sanufsi 

sitv    of  showing   payment.  -Churchill  In  St.  Albany  i>.  Curtis,  I  D.  Chip.(V 

I'.  'Hunt,  3  Den.  (N.  V.)  311.  164,  the  court  say:  "There  is  a  di 

IsdanuUty   AgUnst    Kklntenuica    of  dislination   to  be  made,  and  which  I 

Butaid. — A  bond  to  indemnify  a  town  not    been   attended  to  in  all  the  C3> 

for   all   expense  concerning  a  bastard  orperhapsin  Iheabridgmentoflhecai 

child   is   broken,  and  an  action  may  be  Where  the  condition  is  simply  lo  >-■■ 

maintained  upon  it,  as  soon  as  the  town  harmless  from   the  payment  of  a  dc 

becomes   liable  or   bound   to  maintnin  the   condition   is   not  broken  until 

the  child,  without  the  necessity  of  aver-  obligee   has   been  compelled  lo  pay, 

ring   and  proving  actual  disbursement,  having    become    liable,    has    actus 

Rockfeller  I'.  Donnelly,  8  Cow.  (N.Y.)  paid   or   been  put  to  expense.    Bu 

633.  the  condition  he  (hat  the  obligor  si 

Bond    Asklntt  ConMqiUBeM   of  Bn-  pay  the  debt  when  it  shall  become  c 

dOTMmant. — The  obligee  in  a  bond  to  and   discharge    the    obligee  from 

save   the   obligee   harmless  against  the  debt,  and  aUo  save  him   hannless. 

"consequences     and    damages    arising  such  case,  if  the  obligor   shall   not 

from  the  endorsenient  of  a   note  may  the  debt,  or  procure  the  oUigee  lo 

bring  an  action  against   the  obligor  as  discharged    therefrom    when    it    si 

soon  as  suit  is  brought  against  him  on  fall  due,   the  obligation   is  forfeit; 

his  endorsement.     Ramsay  i'.  Gervais,  it  is    sufficient    if    one    condilidn 

i  Haj-  (S.  Car.)  145.  broken." 

Indesmltr  AK>liut  Debt. — .\n  agree-         Bond  to  Pa;  Annnltr.— A,  being  p: 

ment  to  indemnify  against  debtor  dam-  cipul,  and  B.  surety,  in  an  annuity  b 

age   is   broken   by   the   recovery   of  a  to  C,  A  gave  B  a  bond  conditioner 

judgment  against  the   surety,  although  pay  the  annuity  lo  C,  and  to  Indemi 

he  has  not  paid  the  same.     Carman  v.  B  from  an;  claims  of  C,     Htld.  1 

Noble,  g  Pa,  St,  366.  this   was  not  a  mere  indemnity  bt 

0«BM«1  Ind«multy. — A  cause  of  ac-  and   that  B,  therefore,  might  put  i' 

lion  accrues  upon  a  promise  of  general  suit    as   soon   as    A    made   default 

indemnity   from    all    costs,    liabilities,  payment     of     the     annuity,     witi 

damages  and  injuries  when  a  judgment  proving     that     he    had    actually   1 

is  recovered  against  the   promisee,  and  damnified.     Penny  i^.  Foy,  j   Vf.  & 

sueh   judgment   is   evidence   in   a  suit  ibl, 

against  the  promisor,  without  proof  of        CoTvnuit    to   Far   DtbU. — Whei 

payment.     Slroh   v.   Kimmel,  8  Watts  bond  is  given,  intended  as  a  bont 

(Pa.)  157.  indemnit}',  but  containing  a  cover 

1,  Gilbert   v.    Wiman,    1  N,  Y.  550;  that  the  obligor  will  pay  certain  d 

Hume   II.   Hendrickson,  79  N.  Y.  117,  for  which  the  obligee  Is  liable,  and 

127;  St,  Albans   v.  Curtis,  1    D.  Chip,  obligor  fails  to  perform,  an  action 

(Vl.)    164;  Penny   v.  Foy,  2   M,  &  R.  for    the     breach,   and     the    obligo 

iSi;  Carr  v.  Roberts,  ^  B.  &  Ad.  78.  entitled  to  recover  Ihesums  agree. 

ObllKAtlan  to  Pfty  Dtbt. — If  the  con-  be  paid,  although  it  is  not  shown 

dition   of  a  bond  of  indemnity  be  that  he  has  been  damnified,  unless  from 

the   obligor   shall   pay  a  certain   debt,  whole  instrument  it  manifestly  app 

and  discharge   the   obligee   therefrom,  that   its   sole   object    was    a    covei 

there  is  a  breach  when  the  debt  becomes  of  indemnity.     Gage  v.  Lewis,  6S 

due   and   is  allowed  to  remain  unpaid.  604;   Negus    Case,  ,7   Wend.   (N. 

Pierce  v.  Plumb,  74  111.  326;  Hume  v.  499. 

Hendrickson,   79  N,  Y.  117,  117;  Cro-         9.  Conner  r.\  Reeves,  103  N.  Y, 

foot  V.  Moore,  4  Vt.  204;  St,  Albans  v.  Smith    v.   Eubanks,  9   Ycrg.    (Te 

CurUs,  I    D.Chip.   (Vl.)    164.     But  a  20. 
covenant  to  indemnify  against  a  debt  is        JndcnMDt   by  Default. — A   judiji: 
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:h  the  judgment  was  rendered ; '  and  in  the  absence  of  fraud 
illusion  the  judgment  is  conclusive  as  to  the  existence  and 
nt  of  the  obligee's  liability  in  the  action  in  which  it  was  ob- 
;d.*  When  the  bond  contains  a  proviso  that  the  obligor 
I  save  the  obligee  harmless  from  liability  to  do  a  specific 
g  upon  request  to  do  so,  there  is  no  breach  of  the  condition 
I  afterarequest  in  terms  of  the  proviso.'  Where  the  obligee, 
les  the  undertaking  of  indemnity,  receives  the  note  of 
ibligor,  he  may  bring  a  suit  directly  upon  the  note  without 
ence  to  the  special  agreement;  but  the  rule  is  otherwise 
1  the  liability  of  the  defendant  is  founded  solely  upon  an 
sment  collateral  in  its  terms.* 

IL  Hotioe  of  Suit  Against  ObligM. — To  entitle  the  obttgec  to 
itain  an  action  upon  a  general  promise  of  indemnity  against 
age  or  liability,  it  is  not  necessary  that  he  should  have  given 
:a  of  a  suit  against  him  in  which  the  judgment,  upon  which 
jreach  is  predicated,  was  rendered.^  If,  however,  no  notice  is 
1,  the  judgment  is  only  prima  facie  evidence  against  the 
[ors,  and  may  be  attacked  on  the  ground  that  the  obligee 
d  to  avail  himself  of  a  good  defence,  or  that  it  was  obtained 
raud  or  collusion.*     When  notice  is  given,  the  judgment  (.b- 

;fault  is  not  in  Itscir  A-audulenl,  that  it  v;a»  not  IbundL-d  upon  any  \k'^u\ 

jnleu  fraud  U  averred,  is  within  a  liability, or  that  ilexceedb  Kuch  liabili.v. 

tion  to  keep  harmleu  the  plaintiff  Conner  >'.  Reeves.  103   N.  Y.  5^7.     fn 

what  he  might  be  obliged  to  pay  Ma»aachu>iclls,il  has  been  held  Ihat  the 

r   due   proceedings    had    against  judgment    Is    only    coni-luhive    in    the 

and     adjudged     and     decreed."  event  of  notice  oi^  the  Kuit  having  been 

1  V.   Driggs,  I   Cat,   (N.  Y.)  450.  given   to   the    indemnitors.      Train    v. 

ilso  Lee  v.  Clark,  1   Hill  (N.  V.)  Gold.  2j  Mas>i.  (.=,  Pick,)  380, 

».  Jonen    !■.    Cooper,   i    Aik.    (Vt.) 

smiBt  67  cohmiK   is   within   the  54. 

ction  of  the  indemnity,  but  forms  4.   Wagman   i'.  lloag,   14    Burb.   (N. 

mptive  evidence  only  in  an  action  Y.)  131. 

the  bond.     Conner  f.  Reeves,  103  8.   Bridgeport  Ins.  Co.  v.   WiUon.  34 

.517.  N,  V.  17?.     See  also  Curtis  T'.  Bankiir, 

frain  v.  Gold,  li  Mass.  [5  Pick.)  136  Mass.  355;  Ker  v.  Mitchell.  .:  Chit. 

Conner    v.    Reeves,    103    N.    Y.  487. 

ParnMiit  WlUiont  Mirtlc*  of  laMuUon. 

iMnit  notice  to  the  promisor  of  the  — Under  a   bond   conditioned   lo  save 

■ncy    of    an    action    against    the  hartnlesn  A  from  all  actions,  legal  pro- 

isee,  the  judgtnent  is  prima  facie  cecdings,  and  costs,  etc.,  which  may  be 

nee  of  the  liability  and  the  amount  the  consequence  of  A's  delivering  over 

□r^and  with  notice  it  is  conclusive,  to  defendant  a  bill  of  exchange,  part  of 

re  was  no  fraud  or  collusion  in  the  the  proceeds   whereof  a  third  person  is 

Train  v.  Gold,!]  Mass.  (5  Pick.)  entitled  to,  A  may  pay  over  to  such  third 
person  his  share  of  the  proceeds  upon 

Conner  v.  Reeves,  103  N.  Y.  5J7,  demand,  without  the  necessity  of  anv 

let   of   Jndcmant. — tn    an   action  action,  or  of  notice  to  the  obligee  of  lifs 

a  bond  of  indemnity  against  judg-  intention  to  make  the  payment.     Kcr 

B,   a  judgment  is   conclusive   not  n.  Mitchell,  ]  Chit.  4S7. 

■s  against  the  principal,  but  also  «.  Train  v.  Gold,  J3  Mass.  (j  Pick.) 

[Binst  the  sureties.     But  if  it  was  iSo;  Bridgeport   Ins.  Co.  v.  Wilson,  34 

I   by  consent  of  the  obligee  it  Is  N.  Y.  i-jy,  Stewart  v.  Thomas,  4;  Mo. 

mptive  evidence  only  against  the  \i. 

es,  and  they  are  at  liberty  to  show         Opportnnltj  to  Dtftnd. — Anii        

loC.  ofL.— !7       .  417 
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tained  is  conclusive  as  to  the  obligor's  liability.*  In  the  case 
indemnities  against  judgments,  a  different  rule  seems  to  gove 
and  it  would  appear  that  a  judgment  being  the  event  covenant 
against,  it  is  conclusive  if  rendered  in  a  contested  suit,  but  p 
sumptive  evidence  only,  if  entered  by  consent,  even  when 
notice  is  given.* 

Notwithstanding  the  absence  of  notice,  the  obligee  is  entitl 
to  recover  his  costs  in  a  suit  against  him,' provided  the  jury; 
satisfied  that  it  was  reasonable  to  defend  the  action  under  all  I 
circumstances  of  the  case.* 

IX.  Meamre  of  Beoovery. — In  actions  upon  bonds  of  indemni 
damages  are  always  assessed  up  to  the  time  of  trial.*  When  I 
indemnity  is  conditioned  to  save  the  obligee  harmless  agar 
judgments,  the  damages  upon  a  breach  thereof  arc  measured 
the  amount  of  the  judgment.'  If  the  bond  binds  the  obligor 
the  payment  of  a  penal  sum,  the  rccovcr>-  of  the  obligee 
limited  only  by  the  amount  of  the  penalty.  Within  that  sum. 
may  recover  whatever  damages  he   is  able  to  establish;'  and 

vonipany,  whicli   had  become  Ihilile  tu  the  claim  tlierehj'  estiiblished,  Is 

pay  H  Slim  on  account  of  a  loss,  paid  it  conclusive  agnini:!  thetn,  and  they  i 

over  to  certain  attaching  creditors  or  be  let  in  to  show  that  it  was  obtliiiec 

the  insured  upon  their  executing  a  bond  collusion.,  or    that    a     valid    deft 

of   indemnity   against    any   claims    or  existed  to   the  claim,  which  Ihe  in 

Miii-<  ugainst  the  company  for  the  money,  ance  company' neglected   to  Mt   i 

Subiiequently  a  judgment  was  rendered  Bridgeport   Ins.  Co.  i:   Wilson,  y 

against  them,  under  which  they  were  Y.  J75.  279. 

obliged   to  pav  Ihe  sum   in  dispute   to  In  an  earlv  Vermont  decision  it 

one  Bamum.  the  assignee  of  llie  insured,  keld  that  if  the  obligee  fall  to  notifv 

No   notice   of   the   suit   in   which    the  obligor,  a  judgment   obtained  aga 

judgment   was   obtained  was   given  to  the  former  is   rrs  inter  alios  acta. 

the  attaching  creditors.     In  an  action  docs  not  bind  llie  obligor.    Castldo 

upon  tlie  bond  of  indemnity  it  was  Arid  Miner,  8  Vt.  209. 

that   the   judgment   was    firima   facir  I.  Train   i'.  Gold,  21  Mass.  (5  Pi 

evidence  only   of  the   liability   ol^  the  3S0;  Stewart  v.  Thomas,  45  Mo,  41. 

obligors,   and   that    It    might    be    ini-  3.  Conner  r.  Reeves.  loiN.  ^■ 

peached.      The    court    say;       "It     is  S.  Curtis  v.  Banker.  136  Mass. 3^ 

apparent  that  the  obligors  did  not.  in  4.  Caldbeck  i'.  Boon.  7  Ir.  Rn  C 

terms,  stipulate  to  abide  by  the  result  of  32. 

a  suit  to  which  they  were  not  parties,  B.  Spear  v.  Slacy.  26  Vt.  61. 

and  of  which  they  had  no  notice,  and,  <.  Train  r.  Gold,  22   Mass.  (5  Pi 

therefore,  they  arc   not   concluded   by  380;    Conner    v.   Reeves,   103   N- 

the   judgment    in    favor    of    Barnum.  5J7. 

The V  entered  Into  a  general  covenant  7.  Griffiths  f.  Ilardenbergh,  11  N 

of   indemnity  against   suits,   and   they  464; WarwIckr.Rlchardson.ioM.S 

were    entitled    to    an    opportunity    to  384;  Osborne   v.  Eales,  2  Moore  P 

defend.     Although  they  had  no  oppor-  C.,  N.  S.  i2j;   Wood  v.  Wade,  2  S 

tunity   to    defend    the     Barnum     suit  146. 

during    its    progress,  ye(    if   they  are  Bond  to  PnrclWMr  of  lAsd*.— Al 

allowed   in  this  action  to  avail  them-  of  indemnity  given  to   protect  i| 

selves  of  any  defence  that  inight  have  chaser  of  land  against   advetse  cii 

been    interposed    successfully   in    that  threatened  at  the  time  of  the   purr' 

Guil.   they   are   not   prejudiced   by   the  is  valid  to  the  full  amount  of  Ihe  p 

want  of  notice.      Such  opportunity  is  mim  named  in  it,  notwilhstandins 

given   them  by  holdin]-  that  the  judg-  such  sum  greatly  eiceedcd  the  ofig 

ment    in    the    Barnnm    suit,  although  purchase  money;  there  being  no  eq 

frima  facie  evidence  of  the  validity  of  in   the   circumstances   of   the  cast 
41» 
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yalso  recover  interest  thereon,  even  though  the  interest  should 
rease  the  sum  payable  to  him  beyond  the  amount  of  the 
lalty.*  As  part  of  the  damages,  the  obligee  in  an  express 
ligation  may  generally  recover  any  costs  to  which  he  has  been 
t*  even  though  the  action  in  which  they  were  incurred  was 
)ught  against  him  groundlessly.'  In  England  it  has  been  held 
tt  upon  an  implied  indemnity  arising  out  of  the  responsibility 
a  sub-contractor  to  his  principal,  the  principal  contractor  can- 
t  recover  the  costs  of  a  suit  against  him  for  damages  arising 
m  the  sub-contractor's  negligent  act,  except  such  costs  can  be 
isidered  the  natural  consequence  of  the  default  of  the  latter* 

My  an   Interference   with   the   legal  nant  in   the   lease,  committed  after  the 

It,  and  the  purchaser  having,  In  dis-  aitiiignment     It  was  held  thut  the  lessee 

rge  of  the  claim   and  eipensea  Jnci-  was  entitled   to   recover  both  the  extra 

:lal,  expended  a  larger  sum  than  the  costs  paid  bv  him  to  his  attomej'  and 

■mount   of   the   penal  sum  in  the  the  taxed  co"Ih.     Howard  v.  Lovegrove, 

id.     Osborne   i.  Eales,   i    Moore  P.  L.  K..  6Ek.  43. 

C  N.  S.  us.  I.  Trustees  of  Newburgh  r.  Galatlon, 

.  Griffiths  I'.  Hardenbergh,  41  N.Y.  4    Cow.    (N.    Y.)     340;     Chilwn     v. 

iLj'on  t/.  Clark,8N.Y.i48- Mower  Downer.  27  Vt,  536. 

iip,  6  Paige  Ch.  ( N.  Y.)  88;  Smedea  4.  Baxendule  v.  London  C.  &  D,  Rv. 

Hooghtaling,   3   Cai.    (N.    Y.)  48;  Co..  L.  R..  10  Ex.  35;  Fisher  v.  Val  dc 

,nci6  V.  Wilson.  Ryan  &  M,  103.  Traver"-  Asphalte  Co.,  L.  R„  1   C.   P. 

«au(«i  (te  DiWntioii  of  DeM.^In  Dir.  ^11. 

>wer  V.  Kip.  6  Paige  Ch.  (N.  Y.)  88;  S«miu&l«  Oroudi  flrr  DaftOM.— In 
1.LW0RTH,  CHA.wcBLLOR.said:  "Bv  MorK- Le- Blanch  v.  Wilson,  L.  R..  S 
common  law,  the  plaintiff  in  an  ac-  C.  I'.  ^^7,  it  was  hetd  that  when  an 
1  upon  a  penal  bond  is  entitled  to  aclitiii  is  brought  against  A  to  recover 
over  damages  for  the  detention  of  unliquidated  damages  for  which  he  has 
debt  beyond  the  amount  of  the  become  liable  Ihrough  the  default  of  B, 
lalty  in  thebond.  And  although  (he  notice  being  given  to  B,  who  declines 
nages  usually  recovered  in  such  cases  to  intervene,  A  is  justified  in  defend- 
merely  nominal,  as  the  penally  of  ing  the  action,  and  is  not  bound  to  let 
bond  Is  generally  sufficient  to  cover  judgment  go  by  default  or  to  pay 
sum  actually  due.  with  the  interest  money  into  court;  that  A's  right  to 
reon,  yet  the  amount  of  such  dam-  recover  the  costs  of  such  action 
■s  may  be  Increaaed  by  the  jury  upon  depended  on  the  questions  whether  it 
rial,  or  added  to  the  damages  and  was  a  reasonable  thing  to  defend  the 
ts  upon  taxation,  where  there  ie  a  action,  and  whether  the  defence  was 
gment  by  default,  whenever  the  conducted  in  a  proper  manner;  and 
lice  of  Ihc  case  requires  the  judg-  that  these  questions  were  for  the  deter- 
nt  to  be  entered  up  in  that  form."  minatlon  of  the  jury. 
>ffattr.  Barnes,  3  Cai.  (N.  Y.)49  n.;  This  decision  was,  however,  over- 
Jdipp  V.  Otway.  7  T.  R.  447,  n.  ruled  in  the  subsequent  case  of  Baxen- 
1.  Mott  V.  HickK.  I  Cow.  (N.  Y.)  dale  r.  London  C- &  D.  Ry.  Co,.  L.  R., 
;;  Howard  r.  Lovegrove,L.  R„6Ex.  10  Ex.  35.  The  circumsiances  in  that 
case  were  as  follows:  One  Harding, 
loata  of  ObUcM's  AtWnter. — In  an  having  contracted  with  the  plaintifls, 
ion  by  a  lessee  against  llie  assignee  who  were  carriers,  for  the  carriage  of 
the  lease  for  a  breach  of  a  contract  two  pictures  from  London  to  Paris,  the 
the  auignee  to  indemnify  the*  lessee  plaintiffs  contracted  with  a  railway 
linst  a  failure  to  perform  the  cove-  company  for  the  carriage  by  them  of 
its  in  the  lease,  he  sought  to  recover  the  pictures  over  a  part  of  the  distance. 
'  whole  costs,  both  those  paid  bv  him  The  pictures  were  damaged  on  the 
taxation  and  extra  costs  paid  by  him  journey  by  the  n^ligence  of  the  com- 
hls  own  attorncv,  incurred  in  un-  pany.  Harding  thereupon  brought  an 
'  "  '  ■"  '"  '  -.■--•■-  -  -■  in  against  the  plaintiffs,  who  gave 
:e    of  it    to    the    compacty    and 
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X.  Indemnities  to  Sheriff.— i.  When  Sheriff  May  Demand 
dcmnity. — According  to  the  English  practice,  if  the  sheriff  hai 
reasonable  doubt  as  to  his  power  to  seize  property  on  cxccuti 
and  the  ptaintifT  refused  to  indemnify  him,  the  courts  would, 
his  application,  extend  the  time  for  the  return  until  the  indemr 
was  given;'  and  in  some  American  cases  a  similar  course 
been  adopted,*     It  has,  however,  been  very  generally  held  by 

exception,  are  all    eii»eB  of  indemi 
and   really    liat-e  no   application   li 

their  own  course.      The   plaintiffs  de-  For  we  hove  to  deal   with  two  sepa 

fended  the  action  brought  against  tliein  and     independent     contracts,    and 

\iy  Harding  without  success,  and  then  would,  it  seems  to  me.  he  very   un 

brought  an  action  against  the  companj'  enable  to  hold  that  the  plalnti^s  thi 

to  recover  not  only  the  damages  found  be    able    to     charge    the     defend: 

by  the  jury  to  have  been  sustained  by  against   their    will    and   without  t 

Harding,  but  also  the'costs  of  llie  unsuc-  sanction,  with   the   costs   of  an  ac 

cessful    defence.     I'hc   company    paid  brought  upon  a  contract  made  by 

the  damages  into   court  and  disputed  plaintiffs  with  Harding,  to   which 

their   liability   aa  to   the  cokIb.     Held,  defendants   were  not  parties  and  ' 

that  the  costs  were  not  recoverable,  in-  which  they  had  no  concern  whal« 

asmuch    as   they   could    not    be    con-  This  case,  then,  is  not  one  of  prin< 

kidered  as  the   natural  consequence  of  and   surety,  and   the   only  ground 

the  defendant's   default,  the   contracts  which  the  plaintiffs  can   recover  I 

between    Harding    and    the    plaintiffs  costs  is  that  the  costs  are  the  natural 

and    between    the    plaintiffs    and    the  reasonable  consequence  of  the  dcii 

defendant!   having   been   separate  and  ants' breach  of  contract,  and  there 

independent.    Lord  Coleriuuk,  C.  J.,  within  the  well-known  rule  laid  d 

said:    "The   defence   was   not,   in    mv  in    Hadley  r,  '  Baiendale,  9   Ei. 

judgment,    a    reasonable    defence,     ft  But   lam  clearly  of  opinion  that  ' 

was   without   any    foundation    in   law.  cannot   be  so  considered." 
and   there  was  no  authority  from  the        This  decision  was  followed  in  Fi 

defendants,  either  express  or  implied,  to  v.  Val  de  Traver's  AsphalteCo.,  L 

set  it  up.     This,  however,  does  not  dis-  [  C,  P,  Div.  511,  a  case  in  which 

pose    of  the    wliole    of  the   plaintifTs  plaintiffs,  who  had  contracted  to  < 

claim.     For  it  may  be  said.  'True,  the  struct  and   maintain  a  street  railr 

defence  was  ill-advised  and   unauthor-  sought  to  recover  from  the  defendi 

iied;  still  the  plaintiffs  were  obliged  to  to  whom  they  had  sublet  the  coni 

do  something  toascertain  their  liability,  for  certain   paving,  the   damages 

and  they  at  least  are  entitled  to  such  an  costs  to  which  they  had  been  subje 

amount  of  costs  as  they  would  have  in-  in     consequence     of    the     defendi 

curred  had   Ihey  allowed  judgment  to  default.     It  was  held  that  the  plair 

go  by  default  upon  a  writ  of  inquiry.'  could  not  recover  the  costs  even  the 

But    I    think      this     contention     fails  by  defending  the  action   against  tl 

also,  because   it  seems  to  me   that  the  and  subsequently  compromising  it. ' 

whole  of  the   costs  were  incurred   for  did   in   fact   benefit   the  defendant 

the  plaintiffs'  own  benefit,  and  were  not,  incurring  them  by  reducing  the  ami 

in  my  sense,  the  natural  and  proximate  of  the  claim. 

results   of  the    defendants'    breach    of        In  the  earlier  case  of   Ronneber 

duty."     QuAiN,  J.,  said:  "If  this  were  Falkland  Islands  Co.,  17  C.  B^  N. 

a      contract      of     indemnity      where,  it  was  ie/rf  under  somewhat  analoj 

although  there  may  be  two  contracts  in  circumstances   that   the   plaintiff  c 

form   there   is  only   one  in   substance,  not  recover  the  costs  of  the  suit  bee 

our  decision  might  be  in  favor  of  the  the   defence  ought   never  to  have  1 

plaintiffs.     In  such  a  cane  a  surely  who  undertaken. 

is  called  upon  to  pay   the  debt  due   in         1.  See    3     Freeman    on    Execul 

duty   owing    from   the   principal   may  (2nd   ed.),   ^4  254, 275,  and  cases  t 

wefl  be  justified  in  defending  an  action  cited. 

at  the  principal's  expense.    The  cases         a.  See  Jessop  v.  Brown,  i  Gill 

which  have  been   referred  to,  with  one  (Md.)  404;  Spangler  v.  Com.,  16  S 
420 
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lerican  courts  that  in  cases  of  reasonable  doubt  as  to  his 
ver  to  levy  and  sell,  the  sheriff  may  demand  an  indemnity,  and 
t  the  refusal  or  failure  of  the  plaintiff  in  execution  to  give  it 
1  justify  his  refusal  further  to  proceed; '  and  it  would  appear 
be  his  duty  to  demand  the  bond,  otherwise  in  a  proceeding 
inst  him  for  a  failure  to  make  the  money,  the  burden  will  be 


authorized  to  empanel  a  jurjr  for  the 
purpose  of  trying  it,  and  upon  a  deciaion 
being  rendered  in  favor  of  the  claimant 
he  ia  authorized  to  demand  an  indem- 
niH,  Code  Civ.  Proc.,  iJ  I41S,  I4I9; 
CurtiB  r.  Patterson,  8  Cow.  (^(.  Y.)  65; 
Piatt  V.  Sherry.  7  Wend-  (N.  Y.)  336. 

la  Miitnttata  and  Mistouri  it  U  by 
gt;itute  provided  that  it*  a  third  person 
shall  malce  a  claim  upon  the  property 
levied  on,  and  shall  swear  toit,  the  sherilT 


..  (Pa.)  68;  s.c,  16  Am.  Dec.  54S; 
niquet  v.  Tegarden,  14  Miss.  96. 

McGehee  v.  Chandler,  15  Ala.  659; 
Icn  V.  Powell.  7  Ala.  243;  Pickard 
'elers,  3  Ala,  493;  Mlnter  f.  Bige- 
,  9  Port.  (Ala.)  481;  Hall  !■,  Mc- 
iry,  5  Port.  (Ala.)  113;  Long  r. 
ille,  311  Cal.  4S5;  a.  c,  oj  Am.  Dec. 
Porter  i>.  Stapp,  6  Colo.  \i\  Board 
.  „         A.     .     ..    -J^j     . 

/ani.  7  Mass.  115;  s.  c.,'s  Ani,  Dec. 
Marshall  v.  1  [Earner.  4  Ma^B.  60: 
«sman  D.  Owen.  6j  Me.  518;  Smith 
icotte,  II  Mich.  383:  Forniquel  v. 
ardcn,  24   Miss.   96;  Smith  v.  Os- 


.  556;  Chamberlain  x:  Beller,  18  N. 

iS;0'Donohue  v.  Simmons.  31 
1  (N.  Y.)  26;;  Com.  1'.  Vandjl^c, 
•a.  St  34;  Patterson  i'.  Anderson, 
*a.  St.  350;  s.  c..  80  Am.  Dec.  579; 
iver  %.  (larbaueh,  37  Pa.  St,  399; 
er  V.  Fossard.  7  Pa.  St,  540;  Spang- 
y.Com„i6Ser«,  &  R.  (i»a,)  68;s.  c. 
.\m.  Dec.  ^48;.  Brvan  v..  Bridge,  h 
,137;  lliiffman  r,  Leffell's  Eir,,  31 
tt.  (Vu,)  41;  Grace  v.  Mitchell,  31 
'•533;  ^■^■-  "  •^'"-   Rep,  613,     But 

KdMT  V.  McDaniel,  1  Bailev  (S. 
.  )i58;  s,  c,  19  Am.  Dec,  f^.  ' 

■  Indiana  the  court  holds  Ihat  the 
-iff  has  no  right  to  demand  an  in- 
inity  \  State  v.  Sandlin.44  Ind.  504; 
ley  V.  Farquar.  j  Blackf,  (Ind.)  6:; 
ough  a  bond  of  indemnity  volun- 
ly  given  is  valid.  Alfwein  t', 
inkle,  87  Ind,  J40, 

■  Tenweiiee  the  right  of  the  officer 
lerived  from  statute ;  Saunders  i: 
■ris,  4   Humph,  (Tenn.)  7J;  Slate  r. 

rp,  2  Snecd  (Tenn.)  615;  and  as  the 
ute  does  not  authorize  him  to  de- 
id  indemnity  in  attachment  prO' 
lings,  it  has  lieen  held  that  he  i. 
le  to  an  action  for  a  false  return  if 
release  property  attached  on  infor- 
ion  of  an  adverse  claim  and  return 
'a  bona,   because   the  plaintiff  does 

■ndemnifv  him.  Shaw  i'.  Holme-, 
eisk.  (Tenn.)  691. 

•  JVem  rort.  in  the  event  o(  an  ad- 
«  claim  being  made,  the  sheriff  is 


h  bond  within  a 
reasonable  time,  the  sheriff  Is  directed 
to  release  the  property.     Minn.Gen.St. 

1878.  ch.  66,  I,  H4,p,  730:   Mo.  Rev,  St. 

1879.  i,  1366.  The  Missomri  sUtute 
only  refers  to  executions,  and  has  Ijeen 
irld  In  have  no  application  to  writs  of 
attachment.  Slate  v.  Koontz.  83  Mo. 
"3:  State  r.  Fitipatritk,  64  Mo.  185. 
The  courts  of  that  State  have  adopted 
the  view  that,  except  as  authorized  by 
statute,  a  sheriff  I'annot  demand  an  in- 
dcmnity.  Stale  v.  Koontz,  83  Mo,  313; 
Bradley  v.  HoUowav.  28  Mo,  150;  State 
r,  Rayburn,  12  '^u.  App.  303.  In 
Minnesota  the  court  ioldt  that  the  act 
applies  only  where  the  property  was 
levied  upon  or  taken  bv  the  sheriff 
while  in  the  possession  of  the  defend- 
ant in  the  process,  jir  his  agent,  under 
circinnstances  which  would  create  a 
presumption  prima  facie  of  ownership 
in  him.  and  that  when  so  taken  no  ac- 
tion resting  upon  a  claim  ,of  title  to  or 
interest  In  the  property  can  be  main- 
tained by  any  person  except  the  de- 
fendant or  his  agent  against  the  sheriff, 
unlesK  the  affidavit  mentioned  in  the  act 
is  made  and  served  before  the  sale  or 
other  legal  disposition  of  the  properly 
bv  the  sheriff.  Barry  r.  McGrade,  14 
^inn,  163;  Livlni^^tone  i'.  Brown.  18 
Minn,  308,  See  alM)  Williams  v.  Mc- 
(irade.  13  Minn.  174. 

SsBclAner  of  Bond. — If  (he  indcm- 
nilv  of  the  plaintiff  in  execution  is  suf- 
fiiitnt  to  secure   the   sheriff,  he  has  no 


Allen.  40  N,  J,  l„  ^^(k  A  sheriff  it 
not  Imund  to  take  ilie  bond  of  a  co- 
defendant  who    U    the    surely   of   the 
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cast  upon  him  of  showing  that  the  property  really  was  n 
liable.' 

2.   Validity. — If  the  sheriff    has    a  reasonable  doubt  as  to  I 

power  to  execute  a  writ,  and  the  indemnity  bond  is  intended 
protect  him  in  enforcing  a  claim  of  right,  the  fact  that  in  e; 
cuting  it  he  committed  a  trespass  does  not  invalidate  the  bond 

defendant    whose     property    i«    levied  The  court  said:     "It  U  contcndeJ 

upon.     The  onlj'  indemnitv  he  U  bound  defendant  in  error  that  at  the  lime 

to  accept  is  that  of  the  execution  plain-  bond    was    executed,   the    plaintiff 

tiff,     llall   I!.  McHcnrj-,  5  Port.  (Ala.)  error  knew  he  would  commit  a  tre>p 

113.  in  selling  the  property',  and  thereto 

1.  MeGehee  f.  Chandler,  15  Ala.  659;  the  bond  is  void,  upon  the  principle  1 

Ogden  V.  Powell.  7  Ala.  143;  M  inter  r.  a   promise   to    indeinnilV   anolher 

Blgelow,  9  Port.  (Ala.)  481.  known     acts    of    tresp^    cannot 

In     Minler   i-.  Bigelow,   supra,    the  enforced,  as  such  contracts  are  contr 

court  said  ^  "If  a  sheriff  return   an  exe-  to  public  policy.     This  Is  undoubtc 

culion  of  HO  ^ro/fr/y,  it  is  incumbent  a  rule  of  the  common  law,  where 

on  the  plaintiff  10  show  that  the  return  proposed  act  is  a  palpable  wrong, : 

is   presumptively    false.     This  may  be  so  known  to  be  by  tjie   parties  at 

done  by   showing   that   the   defendant  time  of  the  aereement  to  perform  :i 

was  in  pOBsesBion  of  property,  and  if  he  act.     But  It  Is   believed   this  ™Ie 

is   not   the   owner  ol^  it.  or  if   it   is  not  never  been   extended    to  cases   wh 

subject  to   the  payment  of  the  defend-  parties,  in  the  prosecution  of  their  le 

ant  g  debts.  It  will  devolve  on  the  sheriff  rights  in  good  Tailh,  have  committed 

to  show   that   such  was   its   condition,  unintentional   wrong   against   anoll 

But   he  will,  however,  be  relieved  from  We  understand  the  fulc  to  be  limileii 

this  burden   if  he  has  used  the  precau-  those  cases  where  the- intention  it 

tion,  whilst   the   execution   was    in  his  coiiimit  a  trespass,  and  does  not  inch 

hands,  to  require  a   bond  of  indemnity  cases  where  the  parties  are  actuated 

from  the  plaintiff,  who  has  declined  to  honest  motives  in  the  assertion  of  " 

give  it."  they  believe  to  Iw  their  rights  under 

a.  Stark  J'.  Raney.iSCal.  612;  Wolfe  law,  although   it   should   subsequcr 

I'.   McClure,   79   III.   564;   Slanton    -u.  transpire  that  they  were  not  iuhtifics 

McMullen,  7   !ll..App.  316;  Anderson  doing  the  acts  conlemplated  by  Ih 

I'.  Farns,  7  Blackf.  c'nd.)  343;  Train  i;.  when  the  bond  was  executed." 
Gold,  31   Mass.  (5  Pick.)  380;  Marsh  v.        BdI*   of    Coutmcllon. — Althougl 

Gold,  19  Mass.  (1  Pick.)  185;  Fornlquet  bond  of  indemnity,  when  literally  o 


Shepard,  II   Mo.  573;  Mays  v.  Joseph,    responsible  for  trespasses 
Ohio  St  ij;  Miller   i>.  Rhoades,  30    did   not  direct,  and  c     '' 


Tegarden,  14  Miss.  06;  McCartney  v.  strued,    would      make 

lepard.ii   Mo.  5  '"       '  -.--.,.,.   r__ 

34  Ohio  St  ij;  ^ 

Ohio  St.  494;  Davis  v.  Arledge,  3  Hill  such  construction  will  not  be  adop 

(S.  Car.)  170;  JameUon   t.  Calhoun,  j  when  it  may  reasonably  be  constn 

Spear (S. Car.)  19; Stevens f.Bransford,  otherwise.     Clark  v.  Woodruff.Sj 

6  Leigh  (Va.)  146;  Arundel  i'.  Gardiner,  V.518. 

Cro.Jac.  652;  Blackett  ii.  Crissop,  1        Levy   Upon    Exempt   Property.— 

Ld.  Raym.  378;  Placket  v.  Gresham,  3  indemnity  given  to  induce  the  shcrifl 

Salk.  71;;  Robertson  v.  Broadfool,  :i  i.1.  levy    upon    property   claimed    by 

C.  Q^B.  407.  defendant  in  execution  Is  not  invalid 

XnowIeilKe  and  IntantlonofParUei. —  against    public    policy,   if    given   : 

In  Slanton  t.McMuIIen,  7  III.  App.  326,  received  in  the  Sonujfrff  belief  Ihai 

theplaintiff  in  execution  indemnified  the  properly  Is   subject.     Stanton   v.   > 

sheriff   against   any   damage   resulting  Mullen,  7  111.  App.  326;  McCartnej 

from   the   levy,      it  was   subsequently  Shepard,  21   Mo.  573;  Mays  v.  Jose 

found  that  the  goods  were  not  subject  y  Ohio   Si.  2);  Miller   v.  Rhoades, 

to   the  execution.      An  action   having  "Ohio  St.  494;  Davis  f.  Arledge,  3  1 

been  brought  against  the  sheriff  for  the  (S.  Car.)   170.      See  also  Jameison 

wrongful   levy,   and  judgment   having  Calhoun,  i  Spear  _(S.  Car.)  19.    But 

been  recovered  therein,  lie  brought  an  bond   is   in\'alid   if    the  circumstan 

action    upon   the   indemnity.      It   was  were  such  that  the  sheriff  must  hi 

held  that  he   was  entitled   to   recover,  known  that  the  property  was  exem 
422 
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a  bond  of  indemnity  given  to  a  person  assisting  the  sheriff, 
ZT  by  the  sheriff  himself  or  by  a  third  party  is  governed  by 
same  rules,  and  will  be  sustained  or  held  to  be  invalid  accord- 
to  the  knowledge  and   intention  of  the  parties.'     But  if  the 


.  36   Mast.  <I9  Pick.) 


that  the  seizure  was  illegal,  releasing  an  execution  is  void,  Wright 
ro  V.  Heard,  14  Ala.  23;  Hunler  z:  v.  Lord  Vernev,  3  Doii(j.  140;  Griflin 
.  5  Humph.  {Tenn  )  57.  t'.    (lastj-,  a,  'N.   Car.   438.      " 

Stanton  ip.  McMullen.  7  Iti.  App.  Foster  v.  Clark.  '  "-  -  ' 
t  was  held  that,  in  an  action  upon  339. 
idemnitv.  a  judgment  in  trespass  brenlU  Lary. — A  bond  to  protect 
i»t  the  officer  (or  selling  exempt  the  shcrifl"  in  sale  of  property',  the 
•rtv  was  not  conclusive  evidence  Icvv  upon  which  is  irregular  and  of 
:he  officer  and  creditor  intended  douhtful  validilv.  is  not  at;ajnst  public 
tmmit  a  wilful  trespasH;  and  that  policy.  Davis  v.  A  Hedge,  3  Hill  (S. 
act  that  the  debtor,  though  claim-     Car.)  170. 

n  exemption,  failed  to   furnish  (he         1.  Fletcher  v,  Harcol.  Hutt.  55;  s.  c, 
r   with   the   slatulorv  schedule  of    .luA   iicm.   Batlersev's  Cake.  Winch,  49; 
iroperlv,  might   be   given   in   cvi-     Cumpston  i'.  Latntiert.  i3  Ohio  Si. 
;  for  the  purpose    of  showing  the  In    Batternev's   Ciii-C.  safra,  a   pris- 

" '"'      ''■  "■  oner   who   had   been   arrested   by    the 

sheriff  on  a  commis-ion  of  rebellion 
WHS  taken  to  an  inn.  and  there  detained 
bv  the  innkeeper  over  night,  upon  the 
sheriff  promising  lo  indemnify  him 
.nguinst  the  consequences.  Judgment 
damages   for    false    imprisonment 


faith  of 

iB  bT  Strunr  to  tbB  Wrlt.- 

of  indemnity  conditioned  to  a: 
iheriff  harmless  from  any  liabll 
nsequence  of  a  levy  upon  and  s 
roperty  claimed  fv  a  third  pni 
hose'  claim   is   disputed   bv 


in.  is  valid.     Stark     having  been  rt 


tiff  i 

aney.    i!{    Cal.   bii\   Ander 

«.    7    Blackf    (Ind.)343;  Train  :■. 

.  jj   Mass.   K   Pick.)  380;  Cham- 

in  I..  Bcller.  "18  N.  Y.  ils;  Ball  1: 

,  36  Barb.  (N.  Y.)  lOi;  Vtobertsoti 

oadfoot.  II   U.  C.  QiB.  407. 

rMt  of  IMbMr.— When  it  is  alleged 

ic  creditor  in  good  faith  thai  a  cer- 

person  is  a  stockholder  In  a  corpo- 

n  against  which  he  holds  a  judg' 

,  a  bond  of  indemnity  to  the  sheriff 

otect  him  against  the  conseqi 

is  arrest  is  valid.     Marsh  v. 

ass.  (i  Pick.)  jS^. 

(wn  of  Writ.— Iii  Kemper  1:  Ken 

}   Rand.  (Va.)8.   the   sheriff  wi 

:ed,upon    receiving  a  bond   of  ii 


ercd  against  the 


lugh  he  had  not  levied  the  execu- 
It  was  kfld  that  this  return  was 
a  false  return  in  the  legal  sense, 
that  the  bond  was  valid. 
vllosUon  or  >oiMy  BMorarMI. — A 
i^,  having  levied  several  executions, 
led  the  money  received  to  a  junior 
upon  the  creditor  therein  giving 
a  bond  of  indemnity  against  (he 
njucncei  of  doine  so.  Held,  that 
Kind  was  valid.  Shotwetl  v.  Ilam- 
.•3Miss.  T56. 
_ . —      p^  bond  of  In- 


ile« 


keeper,  he  brought  an  aclii       __ 
sheriff  upon  hit.  indemnity,  and  it  was 
kfld  that  he  was  entitled  lo  recover. 

In  Cumpston  ;>.  Lambert,  18  Dhio 
81,  a  justice  of  the  peace  called  upon  a 
person  to  assist  a  constable  in  making 
an  arrest  upon  a  ca.  sa..  stating  that 
such  arrest  was  lawful,  and  promising 
to  indemnify  such  person  for  assisting 
lo  make  the  arrest  and  prevent  a  res- 
cue. It  turned  out  that  the  arrest  was 
illegal,  and  a  judgment  wai  recovered 
Gold,  against  the  person  assisting,  for  the 
trespass.  He  thereupon  brcnight  suit 
upon  the  promise  of  indemnity,  and  it 
was  held  that  the  promise  was  void  as 
against  public  policy,  being  for  the  per- 
formance of  an  illegal  act.  Batlersev's 
Case  was  distinguished,  and  the  rule  as 
stated  in  the  text  was  not  disputed,  but 
would  ratherappeartohave  been  admit- 
ted, and  the  case  decided  on  the  ground 
simply  that  the  indemnity  was  to  pro- 
tect a  person  in  the  commission  of  an 
unlawful  act,  and  therefore  illegal. 
The  court  say  that  in  Baltersey's  Case 
"the  innkeeper  did  nol  assist  In  tlie 
first  instance  in  depriving  Ihc  prisoner 
of  his  liberty — he  had  nothing  to  do 
...,.._  .^ .  L...  ,..  .L pf  j,j^ 


I   prisoner   1 


ighl  t 
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bond  is  given  to  induce  the  sheriff  to  do  an  act  which  is  a  [ 
pnblc  wrong,  and  plainly  a  breach  of  his  duty,  it  is  against  p 
lie  policy  and   void.'     On  the  other  hand,  a  bond  or  promise 

ft  is  hisdmy  to  keep   prisonerK  a*  well  R,  569;   Lawiion   f.   Haddock.  2  V 

a)' others  who  tnual  have  some  place  lo  1^7:   Martvn    r.   Blithman,   Yeh~. 

lodge,  and   who    have   lo   receive   Ihe  But  if  the  indetimity  is  given  to  pro 

nvcuiiiiurieG  of  life  in  their   transit  from  Ihe  olTicer  again  at  an  in  voluntary' ck 

one   point    to    another.     HumanUv,  if  it  is  valid.     A_ver  v.  Hulchins,  4  M 

nothing  else,   would   require   the   inn^  370. 

keeper  to  receive  him.     We   have  Been         Agftiiut  F^nr*  to  *ZT«it.— An 

no  case  where   it  has  been  held  that  a  deninitj'  given  to  save  Ihe  EheriT  ha 

contract  to  deprive  a  person  of  his  lih-  less  from  the  consequences  of  a  fail 

erty  in  the  first  instance,  or  to  commit  to    arrest   a   debtor    hy    allowing 

an  actual  assault  on  the  person,  where  execution  to  "run  dow  n"  U  void.  ]l< 

such   arrest  or  assault  was  illegal,  has  don  v.  Wilkins,  7  Me.  113. 
bi-en   held   to  be  binding.     We  do  not         Pallnre    to    BetniB    Exientlou.- 

suppose   that   such   case   comes  within  deed  executed  to  a  sherifT  for  thej 

the  rule,  except  in  cases  where  thepcr-  pose  orindeninitt'ing  him  for  (he  h 

son   committing  the  arrest  is  an  officer,  etc.,   incurred   bv   him    for  the  coi 

i>  lio>e  duty  it  i«  in  a  proper  case  lo  ar-  quences  of  any   prospective  fiiilun 

rc*t   persons,   and    who   nets   by  some  duty,  r.  g.,  from  his  failure  to  rel 

supposed  legal  authoritv.     We   do  not  an  execution,  is  void.     Kemper  r.K< 

think   that   the   fact   that   the  ptaintilf  per.  3  Rand.   (Va.)   8;  Grvenwooc 

in   this  case   acted  under  the  direction  Colcock.  j  Bay  (S.  Car.]67. 
of  a  justice  will  avail  him  for  doing  nn         To  Iiidnm  L«Ty  Cpon   Extmpt  Fi 

illegal   act.     Most   of  the  tyranny  and  mty. — If  a  bond  or  promise  of  in(l< 

(TUetty  that  has  been   practised   in  Ihe  nity  is  given  for  the  purpose  ofindui 

M  r)rld  over  tlie  persons  and  properly  of  the    slicriff   to    levy     upon     propi 

]iu-n  has  been  done  under  some  kind  of  known  to  be  exempt,  it  is  against  \ 

ollicial  sanction.     1  could  much  sooner  lie  policy   and  void.     RenlVo  v.  lie 

sympathize    with    a   person   that    had  14  Ala.  23. 

commiilcd   an   illegal   a(:l   on  his  own         Lary  uid  BUe  of  SIrftncar'*  Prop* 

roponsibilily  than  with  one  who  did  it  — A  bond  given  to  an  officer  to  tnd 

hccause  he  had  the  backing   or  counle-  him  to  levy  upon  and  sell  the  propi 

nance  of  official  pow-er.   Ita  person  (as  of   a  stranger    to    the    writ    i«    v 

the   plaintiff  in  this  case  did)  commits  Prewitt  v.  Garrett,  6  Ala.  12S;  Mor 

an   a-sault   on   another,  cither   for  the  t:  \\a\t,  i!  W.  Va.  713;  Chapmai 

purpose  of  depriving  him  of  his  liberty  Donglass,  ;  Daly  (N.  ^  .}  244. 
or  to  hold  him  in  custocly  after  he  has         Vl^tlon  of  InJnneUoB. —  A  bom 

Seen  taken  prisoner,  he  should  be  sat-  Indemnity    given  to  a   sheriff  for 

isfied   that   such   interference   is  legal,  purpose   of  protecting   him   in  s«i 

otherwise  he  should   heed   the   conse-  property  In  violation  of  an  order 

qm-nre-i."  loining  the  sale  is  void.     Butfendea 

1.  Tolnutkry   Eicftpai. — A    bond    of  Brooks,  28  Cal.  641. 
indemnity  giien  to  a  sherifT  to  induce         Void  ExaentloD. — If  u  bond  ofind 

him   to   release   a   prisoner   is   against  nity  U  given  to  protect  an  oflieer  in 

Skiblic  policy  and  void.     Kcnworthy  i:  levy'of  an  execution  which  is  void  u 

tringer.  27   Ind.  498:  Dcnnv  v.   Lin-  its    face,   the  bond   is    against    pu 

coin,  5   Muss.   385;  Churchill   v.  Per-  policy   and   void.     Collier's   Admr 

kins,  q  Mass.  541 ;  Ayer  i'.  Hutchins,  4  Windham,    37    Ala.    291 ;     Porter 

Mas*.  370;  Fanshor  z:  Stout,  4  N.  J.  L.  Stapp,  6  Colo.  32.     But   if  the  wri 

( 1  South, )3iii^  Richmond  v.  Roberts,  7  regular  on  its  face  and  i'^   in  Ihe  hn 

Johns.  (N".  Y.)  319;  Love  !■-  Palmer,  7  of  the  proper  officer,  it  will  entitle 

Johns,  (N.  V.j    ijy;  Webbers  t'.  Blunt,  lo  an  indemnity  even  though  it  in 

I.,  Wend.  tN.  Y.)  iS3;  Lowrev  r.  Bar-  be  invalid.      Porter  r.   Stapp,  6  C 

ney.  3  D.  Chip.  (Vl.)   11;   Featherston  32.     [n  this  case  it  was  also  ktid  1 

f.  Hutchinson.  Cro.  Eliz.   icwj  Ligeart  an  officer  is  bound  to  know  the  fU' 

1:   Wiseham   Dyer.   323  b;   Pitcher  v.  law  of  the  State,  and  if.  by  stalule 

B;iiley,  S  East  171;  Thompson  ;'.  Rock,  has   no   power   to    execute  a  writ 

4  M.'S;  S.  338;   Sloscdel   v.  Middlcton,  ought  to  know  that   fact;  and  ever 

T.  Rayni.  2J2;  banuitl  :'.   Evans,  2  T.  Ignorant  and  acting  froHdyfi/r,  he  o( 
AH 
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nity  is  valid  and  enforcible  if  it  is  given  to  protect  the 
against  the  consequences  of  a  wrongful  act  already  com- 
li*  f.  ^.,  a  wrongful  escape,*  attachment,'  levy*  or  sale.' 
lid  appear  that  a  bond  can  only  be  demanded  by  the  sheriff 
im  sufficient  to  secure  him — at  all  events  where  the  right  to 
id  the  bond  is  governed  by  statute.*  In  States  in  which  it 
I  that  the  sheriff  has  no  right  at  common  law  to  demand  a 
jf  indemnity,  it  would  appear  that  a  bond  given  in  response 
cmand  made  without  statutory  authority  is  invalid.^ 
tatute  which  simply  provides  that  the  sheriff  may,  under 
1  circumstances,  demand  a  bond  of  indemnity  does  not 
he  bond  authorized  to  be  taken  to  a  bond  by  the  plaintiff, 
bond  by  a  third  party  is  not  invalid.*  Although  the 
;  should  have  intended  the  bond  given  to  conform  to  the 
jry  provision,  the  fact  that  it  does  not  comply  therewith 
>t  invalidate  it,  if  it  can  be  sustained  under  the  rules  of  the 
an   law.*     There   is  no  rule  of  law  which  invalidates  a  bond 

position  or  one  who  founds  his  coverj-,  and  does  nol  forin  the  measure 

of  action   upon   an   illegal   act  of  the  damages. 

□  be  such  when  committed.  7.  AbHnca  of  Btatntoiy  Antborllr. 
Katnni.— A   bond  given   to  a  —In  GilMon   v.   Locii,  58   MUs.  2<^.  a 

□  nave  him  harmless  Tor  making  oherilf,  before  attaching  property'  upon 
return  oti  fi.fa.  is  void.  Knipu  demised  premises  under  a  distress  war- 
irt,  1  Lulw.  593.  rant,  demanded  and  received  a  bond  of 
iffitha   7'.    1  lardenbergh.   41   N.  indemnity.      The    Mi'^-^insinpi    Btulutc 

only  authorized  the  ahcrilT  to  demand 
bond  of  indemnity  in  proceeding;* 
execution  and  made  no  provision  fur 
Kuch  a  demand  in  attachment.  It  was 
Ight  I'.  Nelson.  1 17  Muss.  458.  held  that  One  whose  property  on  de- 
itfiths  V.  Ilardenbergh.  41  N.  mised  premises  was  exempt  from  dis- 
Huntcr  v.  Agee,  5  Humph,  trainl  for  rent  had  no  remedy  in  caoe  or 
S?.  a  lc4  V,  cKcept  by  replevying  the    prop- 

^tervelt  i'.  Frost,  I  Abb.  Pr.  crly  Wfore  the  sale  under  the  distress 
I  74;  llall  V.  Hunloon,  17  Vt.  wiirrant,  and  the  sheriff,  therefore,  be- 
fore levying  upon  such  property,  had  no 
id  tvt  BxeeialT*  Amonnt. — In  right  to  demand  a  bond  of  indemnity, 
srth  V.  Walliker,  51  Iowa  605,  and  the  bond  was  therefore  void. 
tld  that  an  officer  cannot  de-  1.  Jobe  v.  Sellars,  9  Humph.  (Tenn.) 
»  indemnifving  bond   In  excess     17S. 

um  necessary  lo  secure  him,  ■.  Wolfe  r.  McChire.  79  III.  5^.4; 
It  an  agreement  lo  give  such  a  Pritchctt  i'.  People.  C  III.  ^15;  Flint  v. 
nnot  be  enforced.  It  is  lo  be  re  Voung.  70  Mo.  111;  Griffiths  f.  Ildr- 
thalbythelowa  Code.4  jo;6.1t  denbergh,  41  N.  Y.  464;  Aylett  r. 
Icdthalabond  to  indemnify  the  Roane,  i  Gratt.  (Va.)  jBj;  Dabney  !■- 
against  the  damages  which  he  Catlell,  \i  Leigh  (Va.)  -jSj;  Porter  v. 
stain  in  consequence  of"  the  Daniels,  11  W.  Va.  2^o.  But  sec 
ind  levy,  and  it  appears  from  Purple  t.  Purple,  a  Mass.  (5  Pick.) 
art   that   the  bond   in  question     i:(>. 

landed  by  the  sherilT  presumn-  OmlHlOB  Of  IMtntorr  ConOitloni. — A 
ler  that  provision,  the  court  bond  given  by  the  plaintiff  in  execution 
1  reference  to  the  statutory  pro-  tu  indemnily  the  claimant  of  the 
n  rendering  their  decision,  but  property  levied  on.  but  which  omits  the 
be  presumed  that  thej-  had  it  in  statutory  clause  indemnifying  the 
Stheru'lse  the  decision  would  sheriff,  is  valid  it>^  a  common  law  bond 
conflict  with  the  rule  Ihal  the  notwilhstandlng  the  omission.  Flint  f. 
merclv  lunit-  the  right  of  re-     Voiing,  70  Mo.  -ji. 
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taken  by  a  sheriff  from  liis  deputy  to  indemnify  him  fo 
deputy's  misconduct.' 

3.  Duty  and  Liability  of  Officer  Receiving  Bond. — The  clai 

of  property  seized  in  execution  cannot  constitutionally  b 
privcd  of  his  right  to  recover  possession  of  it,  and  a  statut 
priving  him  of  any  action  against  the  officer  and  confining 
to  an  action  upon  the  bond  of  indemnity  is,  in  so  far  as  infr 
upon  his  right  of  property,  unconstitutional   and   void,* 

In   Aylett  v.  Roane.  1   Gratl.  (Va.)  x2,  il  was  keld  Ihal  this  provisior 

J82,  a  bond  of  Indemnil/  whb  given  to  far    as    it    prohiblls  one  claiminf 

the  sherilf  to  nave  him  harmless  agaliDit  the  owner  from  maintaining  an 

the   consequences  of   the   sale   of   the  for  the  recovery  of  the   specific 

property  levied  On.    The  t>ond  omitted  erty  taken,  Is  unconstitutional  ani 

a    statutory   condition    protecting    the  its  elTect  being  to  deprive  him 

purchaser  at  the  sale.      It  was  keld  that  property  without  due  proce&sofU 

the  bond  was  valid  and  would  protect  compel  him,  even  if  he  establish 

the  sheriff  for  the  sale,  though  he  would  ownership,  to  accept  instead  its  n 

be  responsible  to  the  purcbaE^er  for  the  value.    The    court    say:    "Undi 

omission.     See  also  Dabney  t'.  Catlelt,  pretence  that  the  properly  in  qi; 

u  Leigh  (Va.)  383.  belonged  tolhedefendants'inexEi 

In   Purple   f.    Purple,   12     Mass.    (5  the  officer  levied  upon  and  took  [ 

Pick.)  i;6,  abondgiventothereplevying  sion   of  the   property  of  the  pia 

officer  instead  of  to  the  defendant  in  The  tatter  are  thereliy  deprived  c 

replevin  was  held  to  be  void,  because  property  without  a  trial,  'wiihou 

the  purpose  and  efTect  of  it  were  lo  aid  ing  had   their  day  in  courC  will 

and  abet  the  officer  in  a  trespass.  pretence   that   the  forms  and  pr 

Color  of  oac*. — The  words  "  color  of  ings  known  to  the  law  of  the  Inni 

office"  in  the  New  York  statute  which  been  complied  with,  and   in   effe. 

prohibits  asheriff  from  takingany  bond,  plaintilfs   are   compelled   lo    sell 

etc.,  by  color  of  his  office  in  any  other  properly  on   the  market  whelhe 

case  or  manner  than  such  as  are  provided  so  desire  or  not.     The   proccE^' 

bv  law.   and  declares  bonds  otherwise  defendant's   hands   did    nol    aul 

taken  lo  be  void,  have  reference  to  bonds  him  to  lake  the  plaintiff's  propen 

taken  corruptly  under  an  illegal  claim  therefore,  for  the  purposes  of  thi 

of  right  or  authority  to  lake  the  security,  it  cannot  be  regarded  as  due  proi 

The   statute    does   nol   avoid    a    bond  law.     There    is    no   rule   or    pn 

which  is  valid  at  common  law.     Grif-  known   to  our  system  under  whi. 

fitlu   r.   Hardenbergh,  41    N.   Y.  464;  vale  properly  can  be  taken  fro 

Chamberlain   r.  Be  Her.  :8    N.  Y.  115;  man  and  transferred  lo   another! 

Mott   V.  Rohhins.  I    Hill    (N.   V.)  21;  private  use  and   benetit   of  such 

Burrall   v.  Acker,  23   Wend.   (N.   Y.)  person,   whether   by   general    la 

606.  special  enactment.     Cooley  on  C 

1.  Norton  r.  Simmes,  Hob.  136.  lutional  Limitations,  357.     ]fthe 

Such   a  bond   is  nol   in   violation  of  tiffs  cannot  recover  the   specific 

the     New    York     statute     prohibiting  eriy   taken,   they   are  deprived  t 

sheriffs  from  taking  by  color  of  (heir  without   their   consent   under  ai 

office    .inv  bonds    not    aulhorixed    bv  virtue  of  a  general  statute.     If  th 

law.     Mott   7.  Robbins.  1  Hill   (NY')  been  done  directly,  that  U.  if  the  i 

31.  had  BO  provided  In  terms,  no  one 

3.  Dm   Procesi   of  l*w. — The    Iowa  claim  it   was  constitutional.     In 

Code.  ^  305S.  provides   that  Ihf  claim-  this   precise   thing  has  t>een  don 

ant  or   purchaser  of  any  property  for  the  plaintiffs'  properly  has  been 

the  seizure  and  sale  of  which  an  indcm-  ferred  to  anotlier,  unless  they  cai 

nifying   bond   has   been   taken  and  re-  their   day  in   court   and   their  ri 

turned  by  the  otliccr,  shall  be  barred  of  the  specific  property  adjudicated, 

any  action  against   the   officer   levying  rule  must  be  applicable  to  all  pre 

on   the   prnperty,  and  shall  be  confined  and,  therefore,  such  as  may  be  va 

to   an   action   on   the  bond  as  his  only  only  for  its  associations  may  t>e 

remedy.  In  Foiile  v.  Mann.  53  Iowa  as  well  as  that  which  possesses 
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■  levying  on  property  demands  and  receives  a  bond  of  in- 
ity,  he  is  bound,  at  his  peril,  to  sell  the  property  whether  It 
^  to  the  debtor  or  not.*  But  the  fact  that  the  officer  has 
ed  a  bond  of  indemnity  does  not  subject  him  to  liability 
surrender  of  the  property  or  refusal  to  levy  if  the  property 

was  not  subject  to  the  execution.*  Having  obtained  in- 
ity,  the  sheriff  cannot  defend  an  action  for  the  amount 
:d  at  the  sale  on  the  ground  that  the  property  was  not  aub- 
r  belonged  to  a  third  person,'  unless  he  has  been  sued  by 
Iverse  claimant,  and  a  recovery  has  been  had  against  him 

ongfully  selling  the  property.* 

listinction  has  been  drawn  between  the  liability  of  a  sheriff 
ig  an  attachment  when  a  bond  of  indemnity  has  been  given, 
lis  liability  under  similar  circumstances  when  levying  an 
tion  ;  and  it  has  been  held  that  in  the  former  case  he  might 
limself  from  liability  by  showing  sufficient  cause  for  a 
e,  but  that  in  the  latter  he  is  estopped  by  receiving 
ond   from   showing   title  to  the  property  was  not  in  the 

^ower  of  Attorneys. — An  attorney  may  execute  a  bond  of 
inity  under  seal  on  behalf  of  his  client,  although  his  author- 


value.     Heirlooms,   pictures  of  qiicncc  thel  Ihc  plaintiff  i: 

^    friendfl,    Temil^    bibles,    and  mav  compel   Ihe  officer,  hy  giving;  an 

other  articles   of  propcrtv  Ihat  indemnily  bond,  to  sell  notwilhalanding 

>e  named,  mtut  share  the  late  of  a    verdict    in    favor  of   the   cluimunt. 

roperty  but  for   the   statute  ex-  Walerman   7.  Franli,  31    Mo.  106,  Van 

g   them,  or  some  of  ihem,  from  Cleef  v.  Fleet,  15  Johnii.  (N.  Y.)  147. 

on.  It  may  be  said  (hat  Ihe  Ktat-  >■  Lunimin   r.  Kasson.  43   Barb.  (N. 

B  not  apply  to  actions  to  recover  Y.)  373;  Com.  r.  Vandyke,  37   Pa.  St. 

peraonal  property,  but  only  loac-  34,  Com.  v.  Walmou|;h,6  Wliart.  (Pa,) 

'ought  against  the  officer  to  rccov-  ii7;Hamblel   v.   llerndon,  3   Humph, 

raluc  of  the  property  talien.    But  (Tenn.)  34. 

>een  held  others <Be  in  Kasteri'.  Bnrdtn    of     Proof.— In     Liimniis    v. 

43    Iowa  488;    Finch   i'.   Hoi-  Kasson,  43   Barb.   (N.   Y.)  373,  it  was 

43  Iowa  J9S,  and  It  has  been  bo  krld    Ihat    aDcr    a   sherilT   has   ncized 

n  Missouri  under  a  similar  stat-  properly    upon   a   warrant   of  attach- 

iradlcy  v.  Holloway.  aS  Mo.  150;  ment.  and  has  advertised  (he  same  for  - 

uis.   A.  &  C.  R.  Co.  i\  Caslcilo,  sate   upon  an  execution  Issued  in   the 

134."  attachment    suit,    upon     receiving    an 
Indemnity  from   Ihe   plaintiff  he   ■'•   at 

;  Har-  libcrly  lo   return   (he  execudon   nulla 

a.    Allen,  40    N.  J.    L.    556;  Van  bawa,  on   Ihe  properlv  being  laken   out 

o.  Fleet,  ij  Johns.  (N.  Y.)  (47;  of  his  pOK-ie>>>ion.  provided  he  acU  in 

\iy  V.   Walltcr,  45   Pa.   St.  449;  good  faith,  but  in  so  doing  he  assumes 

1   z:  Hunt,  14  Pa.  St.  510;  Fitier  the  responsiblliiy  of  proving  properly 

.ard,  7  Pa.  St.  ^40;  Watmough  v.  out  of  the  defendant  in  the  execution, 

a.  7    Pb.   St.  106.  iij;  Stone   t.  and   thus  uupporling  his   return.     See 

r,5  Munf.(Va.))87.     Bui  Fisher  aUo  Anson  la  B.  S;  C.  Co.  w.  Babbill.74 

ion,  8  Mo.  386.  N.  Y.  39.C;,  401. 

I    of    InqnWtloii.— Although    a  a.  Adams  i'.  Disston,  44  N.  I.  L.  fVo. 

permits  a  delivery  bond  (o  be  4.  Newland  v.  Baker,  11   Wend.  [N. 

for  proprrty  seized,  it  does  not  Y.)  164. 

ray  a  (rial  of  the  claim    of  right  B.   Evans    c.  Thurston,   s,l   Iowa    til, 

property  seized  interposed  by  a  124;  Wadsworth  i>.  Walliker,  45   Iowa 

>arty,  and  i(  follows  as  a  conse-  395;s.  c,  ji  Iowa  605. 
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ity  is  only  verbal,*  and  attorneys  employed  by  non-resi 
clients  to  collect  debts  have  implied  authority  to  indemnify 
officer  making  a  levy,  and  are  entitled  to  reimbursement  o( 
sums  they  may  pay  thereunder.* 

5.  Effect  of  Refusal  of  Indemnity.— StAtutcs  which  authi 
the  sheriff  to  demand  a  bond  of  indemnity  from  the  plainti 
execution,  usually  empower  him,  In  the  event  of  a  failure  to 
the  required  bond,  to  deliver  the  chattels  levied  to  the  pe 
from  whom  they  were  taken ;  but  if  the  sheriff  does  not  d 
but  retains  the  property,  the  lien  of  the  execution  contim 
If,  however,  the  creditor  fails  or  refuses  to  give  the  neces 
bond,  and  the  property  is  thereupon  delivered  to  a  claimant 
lien  of  the  execution  is  destroyed,  but  the  sheriff  is  not  csto] 

1.  Ford  V.  WilUams,  13  N.  Y.  577;  k.  understanding  and   quite  unirorm 

c.,  67  Atn,  Dec.  83.  lice  in   this    Stale,   when    pro5e< 

3.  Schoregge   t.   Gordon,    iq   Minn,  liiiils   for   non-rcBidentfa,  to  give 

367;  Clark  V.  Randall,  9  Wis,  135;  s-c  lions  to  officers  about   serving  a 

jd  Atn.  Dec.  2^1.     See   hIro   Davidson  ments  and  levying  executions,  whe 

i>.  DallsE,  8  Cal.  227.  instnictions  are  called   for.     Wee 

Implied    JlntliOTlIr   of  Attonur. — In  suppose    it    is   custoTnary   to   wt 

Clark   V.  Randall,  g  Wis.    135;    s.  c..  76  clients  living  at   a  great  distaotce 

Atn.  Dec.  252,  an  attorne.v  employed  bv  can  posBiblj- know  but  little,  if  anv 

non-residents  to  collect  a  debt, gave  the  of  the  situation  of  their  debtor's 

marshal    his    bond    of   indemnity.     It  erty.  for  special  directions  upon 

waB   ield   that   he   had  an  implied  au'  points.  The  attorney  on  behalf  of . 

thorilv  to  bind  his  clients   in   that   re-  agent  al  the  principal  gives  «ll  [ 

spcct.andthat  hlsclientsmustreimburse  instructions;  and   great   prejudic 

him  for  arxy  sums  which  he  paid  to  the  convenience  and   loss   would  ent 

marshal  thereunder.    The    court    sa/  :  the  latter  if  the   attorney  did  nol 

"I.iving  at  a  distance,  they   are   unable  And   we   think    all    this   comes 

lo  give   specific   instructions  as  to  the  within   the  scope  of  his  authoril 

means   to   be   employed,  or  the  stepe  to  that   it   is   necessary  he  should  p 

be   taken   to  secure   and   collect   their  this  power,  in  order  to  protect  an 

claims.     Neither   are  they  at   hand  to  senc  the  interests  of  his  foreign 

rive  special  directions  to  oRicers  as  to  .    .     .     We   think,   therefore,  th 

Vte   levying   of   executions,  or  serving  defendants    in    error    had   an  ir 

attachments,  when  such  directions  are  authority,  by   \-irtue  of  their  en 

absolutely  necessary  to  secure  the  debts,  ment  as  attorneys  in  the  suits,  (oil 

.  Besides,   unforeseen    emergencies    fre-  nifv  the  marshal  when  about  lo 

quently  arise  which  require  the  adoption  a   levy   under  the   execution,  am 

of  some  decided  line  of  action  to  pre-  their   .icts   in   this  behalf  were  bi 

vent  some  tricky  and  dishonest  debtor  upon  their  clients,  and  if  Ihcy  en 

from  placing  his  means  entirely  beyond  their   own   indemnifying   bond   t 

the   reach   of   his  creditors.     In    such  olTicer,  and  have,  in  consequenci 

cases  it  is  manifesllj- for  the  interests  of  fered     from    it,  it    is    no    more 

the  client  that    the   fullest  and  largest  iusi  and  proper  that  their  clients 

discretion  be  given  to  attorneys  in  the  hurse  I  hem  for  all  damages   they 

transaction  of  the  business  entrusted  to  sustained  thereby." 
them.    They  are  generally  authorized         3.  Pickard    r.    Peters,    3   Ala 

to   secure   and   collect   debts,   and   are  Clark  t'.  Reiniger.  66  Iowa  507. 
clothed  with   the  power  of  employing         In   Sooth    OuvUna   the  court 

all  the  necessary  and  usual  means  for  the      view     that    a      sheriff     is 

the  accomplishment  of  this  object.    An  at      common      law.    entitled     ti 

authority  is  always  to  he  construed  as  mand     indemnity,    but      must 

including  the  usual  means  of  executing  the  money  at  his  peril.     As  a  cor 

it   with  effect.     Paley  on  Agencv.  ch.  it  is  iWi/ that  the  refusal  of  the 

Spt.    1,5    s;    Story'on    Agency,' ^  58.  tiff  in  the   senior   writ,  where   t' 

ow,  we  presume   it  to  be  the  general  more  writs  have  t)een  levied  to  gi 
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>y  from  levying  a  second  execution  under  the  same  judg- 
on  the  same  property.'  Such  second  seizure  is,  however, 
;t  to  any  rights  which  may  have  been  acquired  in  the  prop- 
^hile  the  claimant  was  in  possession.* 

:he  sheriff  has  levied  upon  two  or  more  writs,  upon  one  of 
he  has  received  an  indemnifying  bond,  it  will  be  presumed 
L  sale,  subsequently  made,  was  made  under  the  execution  the 
ifl  indemnified  him  for,  rather  than  under  that  for  which  he 
o  indemnity,"  and  the  execution  for  which  he  was  indemni- 
'ill  take  priority,  even  though  it  was  junior  so  far  as  con- 
the  date  of  the  levy.*  If  bonds  of  indemnity  have  been 
to  the  sheriff  by  all  the  creditors,  the  proceeds  of  the  sale 
ayable  according  to  the  seniority  of  the  levy.* 
Liability  of  Obligors  to  Claimants. — If  the  judgment  crcdi- 
ves  a  bond  of  indemnity  to  the  sheriff  to  induce  him  to 
ipon  or  sell  certain  property,  in  the  event  of  such  property 
leing  subject  to  execution,  he  becomes  a  joint  trespasser 
:he  sheriff,  and  liable  for  the  tort.*     And   not   only  are  the 


locE  not  aRect  his  lien  as  In  a  de«troj'ed  Trom  liis  own  neglect  to  give 
n  with  the  junior  writ  or  writs,  the  bond  required.  We,  therefore,  hold 
c.  McDaniel,  i  Bailey  (S.  Car.)  that  the  title  of  the  defendant,  he  being 
c.  19  Am.  Dec.  (164.  a  bona-fidc  purchaser,  U  superior  totlie 
otlen  r.  Thompson,  25  Ala.  671;  lien  of  the  plaintifTa  eieculion." 
■-.  Moore,  1;  Aia.  i8o;  Clark  v.  S.  Hartman  r.  Camphell,  5  W.  Va. 
er,  66  Iowa  507.  394;  Smith  v.  OsKood.  46  N.  H.  178. 
ottcn  zi,  Thompson,  15  Ala.  671;  i.  Burnett  v.  Handle^',  8  Aia.  685; 
'.  Moore,  17  Ala.  780.  Pickard  v.  Peters,  \  Ala.  493;  David- 
,.llda  PnrelikMn.— In  Otej  v.  ton  1.  Dallag.  8  Caf!  127:  Townsend  c. 
,  17  Ala,  jSo,  it  was  htld  that  a  Henry,  ib  Miss.  201;  Smith  v.  Osgood, 
</r  purchaser  who  acquired  title  46  N.  H,  178;  Griffin  v.  Hasty.  •>4  N. 
!ie  defendant  after  the  property  Car.  418;  Dewe/  v.  White,  65  N.  Car- 
een surrendered  to  liim,  and  3J5.  But  if  the  sale  is  made  under  ull 
the  second  levy,  was  entitled  to  the  writs,  the  fact  that  the  holder  of  die 
:fercnce.  The  court  say;  "Alter  junior  has  given,  while  the  holder  of 
iperty  is  relumed  and  the  levy  is  the  senior  has  refused,  an  indemnity, 
rged  [he  plainti IT  cannot  compel  does  not  deprive  the  latter  of  his  pri- 
iriff  to  levy  again  unless  he  exe-  ority.  Girard  Bank  v.  Philadelphia  St 
he  bond  of  inderanitv  which  has  N.  R.  Co.,  J  Miles  (Pa.)  447.  See  also 
required  of  him.  lie  has  not,  Adair  f.  McDanicl.  1  Bailev  (S. 
ire,  the  right  to  subject  the  prop-  Car.)  ii;8;  s.  c,  19  Am.  Dec.  664.' 
<  the  satistaclion  of  his  execution  5.  Schuylkill  Co.'s  App.,  30  Pa.  St, 
lie  bond  is  given,  for  it  would  be  3,^8. 

\  to  say  that  a  plainti  IT  had  the  >.   Lewis  i>.  Johns, 34  Cal.6]g;  Knight 

a  subject  property  to  the  satis-  v.   Nelson,   1  it    Mas,-.  458;    Elliott    - 


of  his   execution,  but   not   the  llayden,  104  Mass.  iSo;  Bull  v.  Loomis, 

u  coerce  (he  sheriff  to  make  the  29  N.  Y.  412;  Herring  v.  Hoppock.  i; 

rhe  right  or  lien  of  the  plaintiff  is.  S.  Y.  409;  Davis  p.  Newkirk,  5   Denio 

e.  suspended  from  the  time  the  (N.    Y.)    92;   Root    r.    Chandler,    to 

■  ■  '  "'  -'    {N.  Y.)m;  Weber   -     ■="--^ - 


37    How.  (N.  V.)   Pr.  102;  Lovejoy  v 


Cliff  191;  6.  c,  70  U.S.  (3 
.equent  levy  Wall.)' 1. 
It  it.  which  the  sheriR  may  but  Indemnitor*  aa  Oanaa,  Ckiuuu. — fn 
compelled  to  make.  The  defend-  Herring  v.  Hoppock.  1^  N.  Y.  409.  > 
rchased  the  riavc  when  the  Hen  claimant  Micd  the  sheriR' and  his  indein- 
;  plalntifT  was  sui.pended  or  nilor  lor  the  conversion  of  a  safe.  It  wa» 
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creditors  liable  for  the  trespass,  but   also  any  persons  uli 

come  sureties  upon  the  bond.'  The  fact  that  the  claimar 

obtained  a  judgment  against  the  sheriff  for  the  trespass  doc 

bar  a  subsequent  action  against  the  creditor  therefor;^  b 

dir/ffthatthe  latterwas  Ihemoving  cause  indemnity,  and   the  giving  of  it 

of  tlie  tresptitss,  and  was  therefore  liable,  defendants,  proceeded  upon  the 

The     court    gay:     "The    only   serious  silion  ihat  the  BheHfT  would  wit 

question   in   the  cause  is,  whether  the  go   no   further   in    that    directio 

defendant,  by  his   actual   co-operation  would    give    up    the    propertv 

with  the  sheriff  in   hia   wrongful   levj'  claimant,  the  present  plaintiff,  ani 

upon  and  sale  of  the  plaintifTs  properly,  his  peace  on  the  best  terms  he 

renders    himself    also    liable     to    tlie  By  the  present  statute  of  Iowa  hi 

plainlifT  as  a  wrongdoer,  for  the  sale  of  right    to    do    this,   if   the  plain 

the  properly.     The  case  shows  that  the  attachment     refused     to    assum 

sheriff  refused  to  sell  the  safe  until  he  hazard  of  :ndeinnifying  him.    . 

was  indemnified.     The  Indcmnificalioci,  there  were  no  such   statute,  he 

tliercfore,  must  be  regarded  as  a  ratifi-  right    to    deliver   the   property 

cation  of  the  levy,  and  as  the  cause  of  claimant,  and  risk  a  suit  by  the'  [ 

the   sale.     The   indemnitors   were   the  in   attachment,  rather   than  a 

tausa  camiaut,  inducing  and  requesting  with  a  rightful  claimant  of  the 

.   the    sheriff   to    do   the   wrongful    act.  The  giving  of  the  bond  by  the  | 

Their  indemnity  naturally  produced  the  defendants    must,    therefore,   b< 

act  of  the  wrongful  sale,  and  must  be  equivalent  to  a  personal  interfen 

regarded  as  the  principal  if  not  the  sole  the    course     of    the     proceedii 

cause  of  11.     All  persons  who  direct  or  directing  or  requesting  the   &hi 

request  another  to  commit  a  trespass,  hold   the  goods   as   if   they  wc 

are  liable  as  cotrespassers.    The  bonds  property  of  the  defendants  in 

of  indemnity  in  this  case  were  a  virtual  incni.     In  doing  this,  Ihey  assuit 

request  to  the  sheriff  lo  sell  the  safe,  and  direction   and  control  of  the  si 

the  act  of  the  sale  was,  in  effect,  done  future   action,  so   far  as  it  migl 

under    the    direction     and    with     the  slitute  a  trespass,  and  they  beci 

advice  and  concurrence  of  the  obligors  that  extent  the  principals  and  h 

in   the   bonds,  and   they  are   therefore  agent  in  the  transaction.     Thii 

equally  liable   with   the   sheriff  to   the  (hem  responsible  for  the  continue 

plaintiff  as  trespassers."  the   wrongful   possession,  and 

OlTlnc  Bond  BqnlTalent  M  panonal  sale  and   conversion   of  the  gc 

IntarlSrenea. — In   Lovejoy  v.   Murray,  other   words,  for  all   the  real  di 

JO  U.  S.  (t  Wall.)  I,  the  plaintiff  sued  which  plaintiff  sustained." 

the  plaintiff  in  execution  for  a  trespass  Appllcatloa  ef  Proeaadi  of  Bait 

cummlttcd  by  the  sheriff.     It  was  bctd  liabiliti'  of  the  creditor  is  goven 

that  the  creditor  having  given  bond  ol  the  fact  that  he  gove  the  indemn 

indemnity  was  liable.     The  court  say;  is  not  affected  by  the  fact  that  i 

"  It    is    contended    by  counsel   that  a  of  the  proceeds  has  been  paid 

trespass     cannot     be     ratified    like     a  Thus,  u  creditor  who  has  indei 

contract  so  as  to  make  the  party  liable  the   sheriff   and   directed   him 

ab   initio.     But   it  is  not   necessary  to  propertv    in    the    possession   o 

decide,    In     this     case,    whether     the  claimecf  by  a  third  party,  is  linb 

defendants  by  giving  the  bond  became  trespasser,   although    the    proce 

liable  for  what  had  been  done  previous  the    sale    have    been     applied 

to  that  time.      It  is  sufficient  if  they  execution  levied   prior  to  that 

become  liable  for  what  was  done  by  the  indemnitv.     Weber  v.  Ferris,  j; 

sheriff  after  they  gave  the  instrument.  (N.  V.)  Vr.  102.     See  also  Wat 

The    trespass    complained    of    was    a  %:  Francis,  7  Pa.  St.  :;o6. 

continuing  trespass,  and  consisted  of  a  1.  Screws   t^.    Watson.   4S   A 

scries  of  proceedings  ending  in  the  sale  Wetzell  t'.  Waters,   iS   Mo.  39^ 

of     the      plaintiff's      property     under  ring  7'.  [lappock,-]^  N.  Y. 409;  1 

execution.     At  the  time  the  bond  was  Williams,   13  N.   \ .  ^-j-,.   584;  : 

given,   the   sheriff    had    merely   taken  Am.   Dec.  83;  Davis  i*.  Sew  ! 

possession    of    the    goods    under    the  Den.  (N.  Y.)  92. 

attachment.       No    great    injury    had.  9.  Elliott  v.  Hayden,  104  Mas 

probably,  been  done.    The  demand  for  SBtat  of  Jnd(in«Bt  Afftlnit  U 
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itrary,  if  the  latter  took  upon  himself  the  defence  of  the 
ainst  the  officer,  he  is,  in  a  subsequent  suit  in  which  he  is 
fendant,  concluded  by  the  judgment  against  the  sheriff.* 
ibility  of  the  obligor  is  limited,  however,  to  such  acts  as 
giving  of  the  bond  he  must  have  been  deemed  to  have 
;dge  and  to  have  authorized.  For  acts  which  it  cannot 
ably  be  supposed  he  was  aware  of  or  intended,  no  liability 
;s  to  him.* 

ome  States  claimants  are  by  statute  limited  to  an  action 
:  the  obligors  in  the  bond,  and  are   barred   of  all   right  of 

t\oj   V.   Murray,   70   U.  S.   (3  action  against  another  joint  trcspasaer 

;i.  c,  I  Cliir.  191,  a  plaintilT  in  who  wa«   not   pam   to  the  first  judg- 

ent     Indemnilied      the    iheritT  nient." 

anj"    liability   for   the   sale  of  1.   Lovejoj-   v.   Murray,  70  U.  S.  (j 

'  attached,  which   wai   claimed  Wall.)  1;  b.  c,  2  CIltT.  191. 

inger  to  the  writ.     A  luit  hav-  S.  Caatcnta  of  tof*. — A   sherilf  lev- 

L  brought  againit  the  officer  for  ied  an   attachment  on  a  nal'e  which  did 

lau,  it  was  held  that  the  judg-  not  belong  to  the  judgment  debtor,  and 

;r«in  against  the  eherifT  did  not  In  which   certain   goods   belonging   to 

iibsequent   action  by  the  claim-  still  another  person,  the  present  plain- 

inst  the  plalntilT  in  attachment,  tiff,  were  locked  up.    The  safe  and  It* 

irt   say :   "It   is   said   that    the  contents   were   removed   to  an  auction 

It   represents   the   price  of  Ihe  room,  where  the  sheriff  took  the  goods, 

',  and   as  plaintiff  has  the  judg-  marked  his  own  name  upon   the   pack- 

le   defendant   should   have  the  age,   and   deposited   it   with   the    auc- 

'.      But   if  the  judement  does  tloneer.     He   then   sold   the  safe  under 

resent   the   price  of  the  goods,  the  process.     In   an   action  against  the 

bilow  that  the  defendant  shall  sheriff   and    his    tndemnitors    for    the 

e  property  before  he  has  paid  wrongful   levy,   it   was    ield  that   the 

:ef    The  payment  of  Ihe  price  seizure  of  the  safe  being  wrongful,  the 

transfer  of  the  property  are,  in  seizure   of  the   contents   was  wrongful 

nary  contract   of  sale,  concur-  also,  but  that  the  obligors  in  the  indem- 

IS.     But  in  all  such  cases,  what  nity  bond  were  not  liable  in   respect  of 

defendant  In   such  second  suit  the  contents   without   proof  that   they 

discharge  himself  from  theobli-  had   knowledge   thereof.     Chapman  v. 

which   the    law   imposes  upon  Douglas,   15   Abb.    F'r.  (N.  V.)  N.  S. 

make  compensation?     HIa  lia-  4J1.    The   court   say:  "If  the  defend- 

mst  remain   in   morals  and  on  ants  knew  that  the   safe   could   not   be 

i  until  he  does  this.   The  judg-  taken  by  the  sheriff  without  his  taking  the 

ainst  his   cotrespasser  docs  not  contents   of  It  also,  and  they  had,  with 

m  so  as  to  release   him  on  any  that  knowledge,  directed  him  to  take  it, 

e    consideration.      It    may    be  they  would  undoubtedly  ha\e  been  lia- 

t  neither  does   the   satisfaction  ble.     But   there  is  notiiing  in  Ihe  bond 

□trespasser  or  a    release    to    his  or  in  the  evidence  from  which  it  can  be 

sser  do  this;  and  that  is  true.  Inferred  that  Ihey  contemplated,  meant 

-    the   plaintiff  has    accepted  or  directed  thai  the  contents  should  be 

' '     ■ '  -■  "                     .t   \k  laken 

What  WIS 

.  worth  in 

that  the  law  will  not  time>>   as   much   as  the  safe  itself,  and, 

him   to   recoier  again   for  the  before  the  defendant  could  be  held  an- 

amages.     But   it  is  not  easy  lo  swerahlc  for  this  large  amount  of  prop- 

'he  is   GO   affected  until  he  has  ertv.   tliere  should,  in  mv  opinion,  be 

I  full  satisfaction,  or  that  which  soitic  evidence  to  show  lir^tl  they  kciew 

must   consider   as   such.     We  liefore  they  gave  the  l>ond  of'indem- 

'efore,  of  opinion   that   nothing  nity.  or  before  the  safe  Ha>  taken,  that 

r  satisfaction  or  its  equivalent  it  was  locked,  that  the  plaintiff  had  the 

ke  good  a  plea  of  former  judt:-  key  of  It  and  would   not  open  it.  so  aa 

trespass  onered  as  a  bar  in  an  lo   siiuw   that   they  were  apprized  that 
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action  against  the  sheriff;*  but  in  the  absence  of  an  e: 
prohibition  of  actions  against  the  officer,  such  a  statute  wi 
restrict  the  claimant  to  his  remedy  on  the  bond,  and  he  m: 
the  sheriff  for  the  trespass  or  conversion  *  A  statute  restt 
the  right  of  the  claimant  to  an  action  upon  the  bond  ci 
constitutionally,  ai^ect  his  right  to  bring  an  action  to  recov< 
specific  property ;  such  a  statute  is  a  violation  of  the  coi 
tional  prohibition  against  the  deprivation  of  property  wi 
due  process  of  law,* 

7.  Breach  of  Condition. — If  the  bond  be  a  simple  bo 
indemnity, — i.  e..  to  save  the  sheriff  harmless  from  any  dai 
occasioned  by  a  levy  or  sale, — there  is  no  breach  of  conditit 
til  the  sheriff  has  suffered  actual  damage  by  the  payment 
claim  against  him.^  But  if  the  condition  of  the  bond  is  f 
in  such  terms  as  to  import  an  undertaking  to  save  the  ■ 
harmless  from  any  liability,  the  obligee  has  a  right  of  action 
it  as  soon  as  a  liability  is  incurred  without  the  necessity  of 
ing  any  payment." 

il  could  not  be  taken   awaj  and   sold  that  by  Ihe  asGisnment  of  Ihe  1 

without  also   taking  whatever  was   in  Batisraction  of  the  judgnienl  tti 

it."  stable  had  been  damniiied,  and  1 

I;  defendant  in  the  execution  migh' 

)  constable's  assignee,  maintain  ai 

^1;  upon  it,     Howe  i.  Freidheim,  j; 

f.  Allen,  35  Miss.  363.           "  i(u,.    The  court  sav:  "The  elfed 

•'"■■"■"  ...    ^addii  '    ■ 


\S\t 


a.  State  v.  McBride,  81  Mo.  349.  transaclion  is  that  Paddieford 

S.  Foule  V.  Mann,  53  Iowa4J.  stable)  lias  paid  the  judgmei 


In  Belkin  f.  Hilt,   (3  Mo.  492,  it  was  against  him  on  account  of  hit  I 

held  that  the  mere  fact  that  claimants  parting  Hiih  the  bond — a  thing  0 

were  given  a  remedy  on  the  bond  did  To  Ihe  extent  of  that  value  he  I 

not   deprive    them  of   their    right    to  fered  and  paid,  in  the  words  of  tli 

bring  replevin.  'damages  and  costs  occasioned 

1.  Kacorny  of  Jndgmsut. — A   bond  \>y  the   levy  of  the  execution,' 

of   indemnity   was  given   to  a   sheriff  It  follows  that  the  condition  of  t 

against  "any   damage    or    molestation  is  broken,  and  ilial  ptaintilf.  as 

by  reason   of   any  act  done  or  liability  ford's   assignee,  Jias   a   right  01 

incurred"    by    or    through    a    deputy,  upon  il." 

Jud^nenta  were   recovered  against  the        6.  Ciisk  v.  Merrilield,  139  M; 

sheriff  for  the  deputy's  breach  of  duty.  White  i'.  French.  81   Mass.  (i.s 

//e/i/,  that  without  payment  of  the  judg-  339;  Jones  f.  Childs,  8   Nev.   12 

ments  there  was  no  breach  of  the  bond,  croft   v.  Winspear,  44  Barb.  ( 

and  that  the  sheriff  could  not  maintain  zog;   Westervelt  [',  Smith,  i   Di 

an  action   thereon.     Gilbert  r'.  Wiman,  Y.)  449;  Johnson  v.  Gilbert,  9  I 

1  N.  Y.  sjo.  Y.)  ^. 

AHtsninsiit  of  Bond  m  DMnnlflcatloB.        Tban  Condition  Brokan. — In  J 

—A  constable  received  from  the  jilain-  Child*.  8  Nev.  121.  il  was  keld 

tiffin  an  execution  a  bond  conditioned  an  action  on  a  bond  given  to 

to  save  him   harmless  "from   all  dam-  iff    to     indemnify    him     again 

ages   and   costs"  which   should  be  oc-  damages,  expenses,  co^ts  and  < 

casioned  to  him  by  the  levy  of  the  exe-  and  against  all  loss  and  liabiliiie 

culion.    The  judgment  debtor  brought  said  sheriff  shall  sustain  or  in  a 

an    action    against   the   constable    for  be  put  to,"  it  is  sufficienl  to  sho 

damages  and  recovered  judgment  there-  bility  by  wa_v  of  judgment  agai 

in.     He  thereatter  dischai^ed  the  judg-  withoui      showing    payment 

ment  in  consideration  of  the  assignment  Tlie  court  say :  "It  is  undoubtc 

to  him  of  the  bond.     In  an  action  upon  rule  of  the  common  law  courts 

the  bond   at   his  inatance,  it  was  htld  authorize  a  recovery  upon  a  nie 
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bond  of  indemnity  is,  of  course,  to  be  construed  accordin^j 
e  intention  of  the  parties  as  evidenced  by  the  language  used; 
I  construction  will  not  be  given  to  it  which  will  make  the 
ors  liable  for  a  trespass  which  they  neither  directed  nor  con- 
ilated,  if  it  can  reasonably  be  construed  otherwise.'  When 
:ed  at  the  request  of  an  officer  levying  an  execution  it  will 
le  absence  of  any  showing  to  the  contrary,  be  presumed  to 
Eonly  to  property  already  levied  upon,*  and  only  under  the 
jtion  described  in  it.'  Any  provisos  contained  in  it  must  be 
)lied  with  by  the  officer  before  he  can  bring  a  suit  against  the 
ors.* 
Measure   of   Recovery. — The    recovery  upon  a  bond  for  a 

lemnity   actual  damage  mu>t   be  French,  Si  Maas.  (iq  Gray)  339;  Cook 

I.     ir  the  indcmniiv    be    against  i'.   Merrilield,   139  Mass.  139;  or  from 

.yment  of  monej'.  the  plaintiff  is  "ail  damages.  co«tfi,  cliarges,  trouble.'' 

illy    required     lo    prove     actual  etc.     Bancroft    !■-   Wlnspear,  44   Barb. 

;nt,    or     that     which     the     law  {N.  Y.)    309;   or  from  all  "demands 

iers    equivalent    to    actual    pay-  damages,     costs     and     charges,"     i^tc. 

But  It  has  very  generally   been  Westervelt  r.  Smith,  J   Duer   (N.   \ .) 

tiatifthe  indemnity  be   not  only  449;  or  from  ail  "damages,  cikIs.  suits, 

it  Bctua!  damage  or  expense,  but  actions,    judgments    and    execution-^." 

against    any    liabilily    for    such  Johnson  i'.  Gilbert,  9  Hun  (N.  Y.)  4'^'> 

■c  or  expense  the  parly  need  not  1.  Clark  i'.  Woodruff.  83  N.  Y.  51S. 

ntil  he  has  actually  paid  the  de-  S.  Clark   i'.  Woodruff.    18    Ilun    (N. 

against    him,   bul    his   right   of  Y.)  419.     See   also  Rctllv  v.  Coleman, 

is  complete  when   he   becomes  6j  How.  Pr.  {N.  Y.)  289.' 

'  liable  for  damages.     This  is  in  I.  Alston    r.   Conger.  66   Barb.  (N. 

conformity  with  the  letter  of  the  Y,)  i-jl. 

ir  undertaking,  for,  if  the  Indem-  ConOItlon   tnUrpreted  DlcJnBCtlTtlr. 

be    given    against    any    liabllitv.  — .A  bond  was  issued  to  an   officer  bv  a 

ji    when   the   liability    is   legally  principal   obligor   and   surety,  reciting 

ed   the  condition   is   broken  and  that  the  officer  had  levied  an  execution 

created,  on   propertv   claimed  by  a  third  pnrt 


',  Pond,  ig   Wend.  413:  Chace     wherefore,  it  was  stipulated  that  "if  the 

nan.   8  Wend.  453.       See  also     said   officer   is   kept   hannless,  and   all 

considered  in  Gilbert   i'.     damages  paid   by  the  said  bounden.  it 


in,  1   N.   Y.  5JO.     Thus  the   dif-  case  said  execution  be  levied  on  wront; 

e  in  the  language  of  obligations  property,  and  the  same  sold."  the  bond 

vcn  rise  lo  the  two  classes  of  de-  should   be   void.     Held,  that   the  bond 

I,  those  holding  that  no  cause  of  did    not    prolecl     the    officer     merely 

arises  until   there  is  actual  dam-  against   a   wrongful  levy  and  sale,  biit 

hich  are  cases  arising  upon  obli-  against   either   of  these  contingencies. 

s  of  indemnity  purely;  and   the  and  that  the  obligors  were  bound  to  in- 

cla«,   like    Chace    v.    Hlnman,  demnify   him,   although    the   properly 

the  l>ond  or  undertaking  is  not  was   replevied   from  him  by  the  claini- 

>f  Indemnity,  but  also  against  lia-  ant,  the  owner,  before  the  sale  had  bot-n 

in  which  cases  it  Is   vtzy  gener-  made.     Finckh  tl  Evers,  35  Ohio  St.  Sj. 
\ild  that  the  cause  of  action   is        4.  XoUee  of  Snlt.— If  an   indemnifi- 

ele   when   the  liability   is  eslab-  ing   bond   given   lo   a    -heriff   by    tile 

,   and    therefore    that   no   actual  plaintiff  in    an    execution   contains    a 

;e  or  payment  of  the  liability  need  proviso   that  the  grantor  should  be  no- 

iwn."  tilled  of  any  suit  .igainsl  the  sheriff,  and 

as  been  keld  that  the  sheriff  may  allowed  to  defend  it.  a  failure  to  conipiv 

an  action  as  soon  as  he  is  sub-  with  such  proviso  will  debar  the  officer 

to  any  l^at  liability,  when  the  from  bringing  an  action  upon  the  bond : 
bon  1e  to  save  Nm  harmless  nor  can  he  sue  upon  an  Implied  prom- 
all  suits,  damages  and  costs  ise  of  indemnity,  the  express  contract 
ver  whereto  he  mav  be  liable  or  preventing  anv  implication.  Preston 
d  bv  law  to  pay."  etc.;  White  v.  v.  Yaies,  J4  Hun  (N.  Y.)  534. 
10  C.  of  L.— j8                           433 
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penal  sum  conditioned  to  indemnify  the  sheriff  for  the  ct 
qucnces  of  his  acts  is  hmited  to  the  amount  of  the  penalty  s 
fied,  with  interest  thereon  from  the  date  of  the  recovery  3g; 
the  sheriff.'  If  a  sum  in  excess  of  the  amount  required  to  sa 
the  amount  of  the  execution  is  reahzed  upon  the  sale,  the  im 
nifying  creditors  are  liable  for  the  whole  damages  caused, 
not  merely  for  the  amount  due  under  the  execution,*  and  gt 
ally  the  sheriff  can  recover  not  only  the  principal  sum  in  a  j 
ment  rendered  against  him,  but  also  the  costs  of  defending 
action.' 

A  creditor  who  has  indemnified  the  sherifT  for  the  sale  of  prof 
is  liable  for  the  whole  amount  of  the  costs  incurred  by  him  ii 
successful  defence  of  an  action,  notwithstanding  the  fact  tli 
surplus  which  remained  after  satisfying  his  claim  was  paid  ovi 
junior  lienors,  who  gave  no  indemnity;*  but  an  indcmnif 
creditor  may  prove,  in  mitigation  of  the  damages,  the  amour 
ccived  by  the  sheriff  from  the  .sale,  and  the  onus  is  then  upor 
latter  of  showing  that  he  has  paid,  or  is  liable  to  pay,  the 
cecds  to  another,^ 

g.  Assignment  of  Bond  to  Claimant. — The  claiinant  may 
an  assignment  of  the  bond  in  discharge  of  his  judgment  ag 
the  sheriff,  and  may  bring  a  suit  upon  the  bond  against  the 
5;ors  therein.*  The  fact  that  the  claimants  on  receiving 
;;ssignment  agreed  to  release  the  officer  from  any  liability  or 
judgment  does  not  release  the  obligors  from  their  liability  01 
bond;'  and  in  the  case  of  pure  bonds  of  indemnity,  the  as 

1.  Griffiths  r.Hardenbergh,  41  N.Y.  having    been     recovered     againt 

464.  slierin  foran  amount  \\\   excess 

3.    Secrets    v.    Markwell,    ::     Bush  penalty  in   the  bond,  he  salUfied 

(Kv.)  316.  paving  (40  aiiJ  assigning  the  b( 

5,  GravcB  T.  Moore,  s^  Cal.  435;  indeninitj-.  In  a  suit  hy  the  clai 
Stark  i>.  Ranej',  18  Cal.  6iJ.  See  also  as  ossignec  of  the  bond,  it  was 
Chamberlain  v.  Beller,  18  N.  Y.  115.  that  the  recovery  should   lie  resi 

HotlM  M  Indamnlfyiiis   CradlMr. — .\  lo  (he   actual  damage  suffered  b 

Bheriff  being  sued  for  a  wrongful  arrest,  sheriff,  \\z,  the  $40  which   he  hai 

defended  the  action  wiihout  communi-  but  it  was  ^(r/i/ that  the  plaintiff 

eating  with  the  execution  creditor,  who  recover  to  the  amount  of  the  p« 

was  liable  lo  indemnify  him.     Held,  in  White  t.  French.  Si    Mass.   (ij 

a    subsequent    action    by    the     sheriff  t,y).     See   also   llowe  i'.  Freidhe 

against   the  execution  creditor,  that  to  Minn.  194. 

entitle   the   sheriff  to  recover  the  costs  7.   EflMt  of    Ktlaua.— A    con 

of   defending    the     former     action,    it  had  levied  upon  certain  property  cl 

should  be   submitted  to  the  jury  to  saj'  and  actually  owned  bv  others  thj 

whether  the  course  pursued  in  defend-  execution  debtor.     Before  selling 

ing  the  former  action  was  reasonable  ceivcd  n  bond  of  indemnity   fro 

under  all  Ihc  circumstances  of  the  case,  plaintiff.     The   owners   sued    the 

Caldbeck  t.  Boon,  7  Ir.  R..  C.  L.  31.  stable  jmd  recovered  judgment  a 

*.  Chamberlain   v.   Beller,  iS  N,  V.  him.      Tiie  latter   thereupon    a? 

I  [(.  liie  bond  to  them  and  they  rcleaw 

6,  O'Brien  v.  McCann.  ^8  N.  Y.  375.  from  liabilitv  on  the  judgment. 
6-  McBeth  V.  Mclntyre  "  '^~'  '  ■'-     •"''  "—  ■'•"  -' '  ■■-- 

While   V.   French,  81  Ma* 
3.19- 
Haaiora  of  SocoTeir. — 
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Cal. '49; 

held    Ih 

at  the   releasee 

rihe 

cor 

»s.  ( 

■J  Gra/) 

did    not 

:    operate  as   a 

re  lea 

obligors 

on  the  bond. 

The. 

-A   j 

ludgment 

"The  indemnity  given  th 

stah 
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It  will  operate  as  a  payment  of  the  judgment  and  will  consti- 
\  such  a  damnification  of  the  officer,  as  will  amount  to  a  breach 
he  condition,  and  thus  enable  his  assignees  to  maintain  an 
on.' 

3.  Implied  Indimitities. — If  the  plaintifT  in  an  execution  sim- 
placc  the  writ  in  the  sheriff's  hands  with  general  instructions 
lake  the  money,  therr  is  no  implied  indemnity  under  which 
sheriff  can  have  recourse  against  him  for  the  consequences  of 
■ongful  levy  or  sale;"  but  if  the  execution  is,  by  the  express 
ction  of  the  creditor,  levied  in  a  particular  manner  or  upon 
>erty  pointed  out  to  the  officer  by  him,  the  creditor  by  impH- 
on  undertakes  to  indemnify  the  officer  against  any  claims 
ng  therefrom.'  Similarly,  if  the  officer  is  induced  by  misrep- 
ntations  as  to  the  ownership  of  property,  to  seize  it,  and  is 
pelled  to  pay  damages  therefor,  the  parties  who  falsely. mis- 
esented  the  ownership  must  indemnify  him.*  The  implied 
:mnity  is  to  be  treated  as  a  contract  of  pure  indemnity,  and 
officer  cannot  bring  a  suit  upon  it  until  he  has  satisfied  the 
n  for  damages  against  him,  and  been  damnified  thereby.* 
L  Indemnity  Hortgagei. — A  mortage  given   to   indemnify  a 

onK   against   atlual   damage,  etc., 

ilso   against  all  liabOitv   ihcrelbr. 

;hcrefore  the  moment  the  judgment 

entered   in  favor   of    McBeth  and 

plon  against  the  conMable  tht  lat-     jio. 

ec.ime  liable  for  the  amuunl  of  it.         S.  Witiiam^   r.    Mi'ri:er,    139    Mass. 

s  favor  upon  the  bond.     .     .     It  is  In  this  case  a  constable,  who  held  a 

fd  thai  the  obligation  to  pay  the  replevin   writ    obtained   by  tiie   tnort- 

menl  to  McBeth  and  Conipton  was  gagee  of  certain  cliattels,  allowed  the 

lability  against  which  the  constable  agent  of  the  mortgagee  to  remove  cer- 

indemnilied.  and  that  the  cause  of  lain  articles.  whiiAi  were  not  nar.ied  in 

n  expired  with  the  release  of  I  he  lal-  the  writ,  upon  his  representing  thai  they 

rom  all  liabllitv  on  the  judgment,  wcresubjecttothcmorlgage,  Themort- 

argument   11.  inon-  specious  than  gagor  sued  the  constable  and  recovered 

d.     The  consideralioii  for  the   re-  judgment  against  him.    The  constable 

was   the   assigniiienl  b_v  ilic  con-  broiight  an  action  as  upon  the  implied 

e  of  his  cause  uf  action  on  the  bond  indemnilv.   and   it   was   ktld  that  the 

c Beth  and  Comptnn.  .Substantial  I  v  action  could   not  be   maintained.    The 

>aid   the  judgment    aj;ainst  him  lo  court  say:  "Although  a  liabilitv  over 

I  in  thai  way.     .     .    Of  course  the  on  the  part  of  the  plainttH'  alone  may 

;ation  was  CKtingiiished  by  ihi-  re-  perhaps  betaken  into  account  by  the 

.hutin  considerattonoflhal  release.  Jury   in   estimating    the    damages    for 

ready  observed,  he  assigned  to  the  breach  of  an  express  warranlv    (Ran- 

itiRs  his  cause   of   action   on   the  dall  r.  Rapcr,  E.  B.  &   E.  S4.  a'nd   New 
"          k  Northampton  Co.  v.  Hayden, 
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Howe  r.  Kreidheim.  27  Minn.  2114.  117  Mass.  4],;).  we  cannot  admh  that 
Nelson  T'.  Cook,  17  III.  441;  Kitfcr  the  defendant's  implied  undertaking,  if 
ossard.  7   Pa.   St.   540;   Wilson   v.     any,  extends  to  paying  for  an  unsatisRed 


Camp.  4^2.  judgment    for     damages     against    the 

Stoyel   r.  Cady,  4    Day    (Conn.)  plaintiff  when   the   defendant  remains 

226;  Nelson  v.  Cook,   17   III.  443;  liable    to    have    a     similar    jiidgtnent 

ters   I'.    Hamilton,    i   Dana  (Kv.)  recovered  against   him,  salisfnclion  of 

Cower  V.  Emerv.  iS  Me.  ^^■.  M~ar-  which  will  cn-.chHrge  the  plaintiff  with- 

I'.  Hosmer,  4  Mass,  (ti:  Fitter  i-,  out  hi..  I>eii>g  called  upon  for  anv  part 

ard.  7   I'a.   St.   540;   Rawlln^s   v.  of  wh,.t  he  now  seek,  to  recover." 


Indemnity  INDEMNITY  CONTRACTS.  Kbt 

person  against  loss  or  damage  growing  out  of  indorsements  i 
after  to  be  made  by  the  mortgagee  for  the  mortgage,  issupp 
by  u  sufficient  consideration  and  is  valid.'  When  the  mor 
upon  its  face  appears  to  be  given  for  a  sum  of  money  adva 
it  may  be  shown  by  parol  that  it  was  in  fact  given  to  sav 
mortgagee  harmless  against  liabilities  incurred  by  him  at  tl 
quest  of  the  mortgagor.* 

The  fact  that  the  debt  or  obligation  against  which  the  mor 
was  intended  to  protect  the  mortgagee  is  not  described  with 
lute  precision,  does  not  invalidate  the  mortgage.  It  is  su(f 
that  it  be  so  described  that  it  appear  with  reasonable  certain 
be  the  debt  or  obligation  intended  to  be  secured  in  the 
gage.*    ■ 

When  the  mortgage  is  intended  as  an  indemnity  against  lia 
upon  certain  notes,  it  will  operate  as  a  continuing  securitj 
will  protect  the  mortgage  not  only  against  liability  upoi 
original  notes,  but  also  against  any  liability  upon  renewals  i 
of.*    The  lien  of  an  indemnity  mortgage  attaches  upon  exec 

strutnent  and  to  the  descript: 
properly  intended  to  be  tonvevei 
deicription  may  not  agree  in  son 

_.  .. , ...   ..  tioulars,   and   one   part   mav  br 

3;8;  Bankof  Utica  ji.  Finch,   i   Barb,  sistent  wilh another;  buttft'hed 

Ch.  (N,  Y.)  293;  Lawrence  V.Tucker,  tion    be     sufficient    to     aweriai 

IX  How.  <U.  5.)  14;  Shirraa  i>.  Caig,  7  property  or  person  intended,  tlie 

Cranch  (U.  S.)  34.  oistent    part    niav    be    rejected. 

I.  Uliey    I'.   Smith,  14   Conn.    190;  BBine  pnnciples  apply  with  equ^ 

Ketchum   z:  Jauncey,   23    Conn,    iiy,  to   the   de-tription   oV  the  debt 

Lewie   I',    De   Forest.   30  Conn.    437:  condition  of  the  deed   a^  to  the 

Biirdett   t.  Clay,  8   B.  Mon.  (Ky.)  287;  erty  or  person   named   in  the  de 

Goddard  v.  Sawyer,  91  Masii.  [9  Allen)  is  not  necessary  that  all  the  part 

78;    Benton   v.   Sumner,  57  N.  II.  117:  of  it   should   (*   specified   in   o 

Oilman  f.  Moody,  43  N.H.  139:  First  identiry  it  as  the   note   intended 

Nat,  Bank  of  Paterson  v.  Byard,  26  N.  secured.     It   \s  ^.ufticienl   that  i 

J.   Eq.   J55;  Patterson    v.  Johnston.   7  far   described   that  it  appear  «i 

Ohio  JJ5.  Bonabic   certainty   to   be   the   nt 

Intent    of    FarUei. — In    Gitman     i'.  tended  to  be -secured  in   Ihe  mo 

Moody,  43  N.  II.  2ig,  the   discrepancy  Webb  t:  Slonc,  24  N.  11.  -8;.     . 

complained  of  consisted  in  the  signing  eral   accordance   in   the   descrip 

of  a   note   for  $71   Instead   of  f6o.  ae  llie  note  is  sufficient." 

specified  in  the  inortgajfe.     It  was  held  P»rol    Etldsno*.— Parol    ei-id* 

that    the    mortgage    was    valid.     The  admissible   to  show  what   notes 

court   say:  "Wemiisl  enquire  whether  been   endorsed  by  (he  mortgagei 

the  intent  of  the  parties  to  the  instru-  are  intended  to  be  secured  by   a 

menl   cannot  be  so  far  ascertained  and  gage   conditioned   to    indemniry 

enforced  as  that  the  thing  designed  to  against  loss  by  reason  of  their 

be  done  may  be  fully  perfected  without  endorsed   certain   notes  "now  p 

violating   the   acknowledged  principles  at"  a  certain  place.    Benton  i'.  Si 

of  law   governing  the  conslruclion  of  57  N.  H.  117. 

deeds  of  this  nature.     Where  a  pari  of  4.  Mayer  v.  Grottendlck.  68  1 

the  description   of  the  nole  mentioned  Burdett'r.  Clay,  8  B.  Mon.  (Kv 

in  the  condition  o(  the  deed  Is  actually  Commercial   Bank  v.  Cunningh. 

incorrect  and  untrue,  the  court   simply  Mass.    (34    Pick.)    170;   Chapn: 

reject   the  incorrect  parts  and  are  gov-  Jenkins.  31  Barb.  (N.  Y.)  164:  Bi 

erned  by  the  residue.    This  principle  of  v.  Morse,  19  Barb.  (N.  Y.)  140;! 

construction   is   familiar  in  its  applica-  L'tica  ».  Finch,  3  Barb,  Ch.  (I 

tion  to  the  names  of  persons  in  Ihe  in-  293;  Dunham  v.  Dey,  i5johnB.  ( 
4^16 


M.  INDENT— IXDIiXTURE.  Muauon. 

lelivery,  and  is  not  in  abeyance  until  the  payment  of  the 
indemnified  against.'  If  the  condition  of  tlie  mortgage  is 
against  loss  or  damage,  there  is  no  breach  until  an  actual 
lent  has  been  made  by  the  mortgagee ,•  but  if  the  condition 
ainst  liability  as  well  as  damage,  there  is  a  breach  as  soon  as 
nortgagee  becomes  liable  upon  the  obligation  indemnified 
st.» 

DEHT. — A  certificate  issued  by  the  government  at  the  close 
e  revolution,  to  public  creditors* 
DEHTUKE. — For  definition  see  vol.  5,  p.  453.* 


St.  37S;   Bobbin   I'.   Flowers,   :  Ihese  proposiiionii.  lice  Burdett  v.  Ctav. 

(Tenn.)  ?"■  8  B.  Mon,  (Kv.)  J87;  Ladue  i-.  Detroit 

tlUMUt7.— Where  an  indemnitv  &  M,  R.  Co-.'ij  Mich.  380;  Kramer  c. 

age   is   conditioned   to   save    the  F'armers  til  Mechanics'  Bank,  xt,  Ohio 

igee   harmless,   and   lo   pav   the  izy,  Taylor   i'.  Cornelius.  60   Pa.   St. 

n  which  the  mortgafjce  is  surety .  1S7;  Lvle   i-.   Ducomb,  5    Binn.   (I'a.) 

election  of  the  mortgage  extends  58;. 

liability   incurred   by   the  mort-  '   '%.  Mcl^^an  i'.  Ragsdale,  31  Mies.  701; 

jointly  with  the  mortgagor,  for  Ide  T.  Spencer.  50  Vl.  J9J. 

borrowed  to  pay  the  first  note,  FnlUnwal  of  Oondltlan. — In  a  cuit  to 

ith   wiiich   «uch  note   was   paid,  have  an   indeninity  mortgage  declared 

;'.  Worts.  37  Ohio  St.  37S.  satisfied   and   di>ichar^ed.   It    appeared 

.rutsinger  v.  Brown.  7;  Ind.  466;  that  plaintifls,  who  were  mortgagees  in 

neyer   r.   lleibling.  57   Ind.  435;  a  second  mortgage,  assigned  it  lo  the 

neyer  i'.  Browneller,  5;  Ind.  4S7;  defendants  and  gave  them  a  martga);e 

in    z'.    Dickens,    jo     Miss.    608;  lo  indemnify  Ihem   against  loss.     The 

I'.  Harry,  91  Pa.  St.  1 19.  defendants  subsequently  transferred  the 

several  coses,  however,  it  is  said  assigned   mortgage   lo  a  Ihird  person, 

■n  comes  inlo  eJtistence  on  from  who   foreclosed,   and   at   the   sale    bid 

ne  when  the  liability  is  incurred,  in  the  premises  for  the  full  amount  due 

hoteau  r.  Thompson,  2  Ohio  St.  on    the   mortgage,   the   tirEl    mortgage 

'avlor   f.   Cornelius,  60   Pa.   St.  still  remaining  a  subsisting  lien,     //c/rf, 

,ppeai  of  Bank  of  Commerce,  44  that    the   condition    of    the    indemnity 

<t.    413:    Bank    of    Montgomery  mortgage   had   been    fulfilled,  and  that 

v's  Appeal.  36  Pa.  Si.  170.  the  plaintiffs  were  entitled  to  have  it 

laUoit       Up<w       MortsmcM. — In  declared  satisfied.     Sergeant  i:  Ruble, 

never  v.  Browneller,  5^  Ind.  487,  i:i  Minn.  354. 

lurt  say;  "The  followmg  propo-  t,  Gunel   f.   Cue,  -ji    Ind.   34;  Nat. 

.   we    think,  are   settled   by   tlie  Bank  of  Newburgh  :.  Bigler,  83  N.  V. 

Hlics:   First— Where     the    mort-  51:  /b    re  Jaycox,  8   Nat.  Bank    Reg. 

lias    bound     himself    to    make  J41,  263. 

ces     or     incur     liabilities,    such  llmltatloB    Of    B«cav«ry. — Where   a 

leii.  when  made,  shall  relate  back,  mortgage   is    made   to   indemnify   one 

ic  mortgage  will  be  a  valid  lien  against    lo9>.    by    reason   of   becoming 

.ances  made  or  liabililies  incurred  surety  upon  a  note  executed  lo  hegoliale 

<t      subsequent      purchasers      or  a   loan   to  carry  on   business  and   the 

brancers   with   notice,   actual   or  mortgagor   makes  default,  although   a 

iictive.ofthemortgage.  Second —  provision   in   the  deed   restricting   the 

c  there  is   no  obligation  on  the  liability  of  the   property  to  "  no  more 

agee.    and     such     advances     or  Ihan  t,;,ooo"  is  a  limitation  upon  an; 

lies    are    tnerely    optional    with  increase   of    the   debt,   yet   interest   is 

and   he   has   actual    notice   of   u  recoverable  as  an  incident  of  the  debt. 

luent    incumbrance    or    convey-  Stafford  v.  Jones,  91  N.  Car.  i8y. 

>f  the  mortgaged  premises  before  4.  United  Stale*  r.  Irwin,  5  McLean 

ig  advances  or  incurring  liahilitie'..  183. 

en   is   not   good,  as  against   the  il,   .\n  Indenture  U  a  deed,  and  must 

|uent  purchaser  or  incumbrancer,  be  scaled.     Overseers  of   Hopewell  v. 


Legal  Position,  ^38. 

Crimes      Committed      by     or 

Against  Indians,  44]. 
Protection  of  Indiana,  443. 
Education,  444. 
Treaties,  444. 

Sate  of  Liquor  (o  Indians,  445. 
Contracts,  445. 
Indian  Traders,  446, 


Homestead  Laws,  447. 
Officers  of  Indian  Aflaiis, 
a.     Cemmissioarr  of    In 

A  fairs,  ^^-j. 
6.     Board    of    Indiam     ( 

miishntrs,  447. 
c.     SufgriaUndtMli,  447. 
rf.     /nfferlart,  448. 
e.     ^^«/...448. 


1.  Leg^al  Podtioa  of  the  Indiani. — The  Supreme  Court  of 
United  States  has  defined  the  Indians  to  be  "domestic  depi 
ent  nations, " '  They  are  "wards  of  the  nation,"  and  as  such 
entitled  to  the  care  and  protection  due  from  a  guardian 
ward.*  Individually  they  owe  allegiance  to  their  several  tr 
and  are  not  a  part  of  the  people  of  the  United  States.     \V"1 

Overfieers  of  Amwell.  t   llalst.  (N.  J.)  wliich  reside  williin  the  acknowle 

i6g;   North  Brunswick  v.   Franklin,   i  houndaries   of  the   United   States 

Harr.  (N.   J.)    535.    The  term,  when  with   strict   accuracy-  be  denoniir 

u^ed    in    pleading,    imports    that    the  foreign     nations.      The^'    mar.    1 

ioElrument  referred  10  is  sealed.      Note  correctly,     perhaps,    be     denoniir 

to  Cabell   v.  Vaughan,  i   WmH,  Saund.  domestic     dependent    nations. 

jgo;  lleaton  v.  Wolff.  Cro.  Elii.  737;  occupv  a  terntorj  to  which  we  ass 

Bond  r.  Mojle.  6  Mod.  306;  Woodcock  title   independent   of  their  will,  w 

V,  Morgan,  i  Str.  512;  Moore  f.  Jones,  must  take  ciTect  in  point  of  posse: 

2  Sir.  815;  Atkinson  v.  Coalsworth,  1  when  their  right  of  possession  ce 

Ld.  Raj'in.  1538;  Phillips  r.Clift,  4  11.  Meanwhile    thev    are    in    a  .  &Uti 

&  N.  173;  Beardsley  v.  South   Mayd,  2  pupilage.     Their  relation  to  the  L'l 

Gr.   (U.   J.)    542;     Coulra,    Magee   i'.  States  resembles  that  of  award  ti 

Kisher,  8  Ala.  310,  where  it  was  lirld  guardian.     They  look   to  our   goi 

that  indenture  was  not  a  technical  term  mcnl    for    protection;    rely    upon 

and  might  refer  to  any  indented  instru-  kindness  and  its  power;  appeal  to  i 

ment.  relief  to  their  wants;  and  addre» 

■■I  will  not  say  that  the  word  Indcnl-  president  as  their  great  father.     ' 

Hri- in  its  largest  sense  might  not  com-  and   their  country   are   considcrei 

prebend  a  writing  indented  though  not  foreign  nations,  as  well  a 

under  seal.  But  certain  it  is  that  when  -  ■  •  - 
an  indenture  is  spoken  of,  and  peculiai 
ly  an  indenture  of  apprenticeship,  a 
instrument  under  seal  Is  generally  ui 
derstood."  Com.  v.  Wilbanks,  10  S. 
&  R.  (Pa.)  4t6. 

The  calling  an  instrument  an  indent- 
ure  in  the  body  of  it  is  1 
recognition  of  a  scroll  a 


mpleiely- 


a  deed.  Walker  r-.  Keile.  6 

Indenting    is   no    longer    nccessari 

Currie     v.     Donald,    i    Wash.    (Va. 

'n- 

I.  In  Cherokee  Nation  v,  Georgia, 
Pet.  (U.S.)  I.  Chief  Jv^ticf.  Mar 
jiiALL  said:  "  Though  the  Indians  ar 
wledged  to  have  an  unquestionable 


being 
sovereign  tv 

United  States,  thai  any  attrmp 
acquire  their  lands. orto  form  a  poll 
connexion  with  them,  would  be 
sidered  by  all  as  an  invasion  of 
territory,  and  an  act  of  hoiit 
sufficient  These  considerations  go  far  to  suf 
to  make     the  opinion   that   the   framers 


constitution  had  not  the  Indiai 
in  view  when  they  opened  the  coui 
the   union   to  controversies  betwe 
state  or  the  citizens  thereof  and  foi 

a.  "These  Indians  are  the  ware 
the  nation.  They  are  commur 
dcfendrnt  on   the    United    States; 


and,  heretofore,  unquestioned   right  to    pendent   largely   for  Iheir   daily 

the  lands  they  occupy,  until  that  right    dependent    Jar    their    political    ri; 

i-hall   be   extinguished   by  a   voluntary     They  owe  no  allegiance  to  the    St 


«8ftl  ?«ntion  IXPfA  .VS.  of  the  Indiuii. 

heir  persons  or  property  arc  exempt  from  taxation  by  treaty  or 
tatute  of  the  United  Slates,  they  cannot  be  taxed  by  any  State, 
ind  general  acts  of  congress  do  not  apply  to  them.'  Their  title 
o  land  is  a  mere  title  by  occupancy,  the  fee  being  in  the  United 
States.'  Where  they  are  not  within  the  limits  of  a  State  the 
(Qwer  of  congress  to  legislate  for  them  is  supreme.^  Where 
hey  are  within  the  limits  of  a  State  the  power  of  congress  is 
)robably  restricted  to  a  mere  regulation  of  intercourse. 
An   Indian  is  a  "person"  within   the  meaning  of  the  Habeas 

lie  of  the  Stales  where  \hey  nre  found  lowing  the  policy  of  tht  European  yov- 

ireotten  rhEir  deadJieBtenemies.  Yiom  trnmetits  in  lhc'diseover_v  of  Americn 

heir  very  weakness   and    helplcKsness.  towards   the  Indians  who  were   (ound 

o  largely  due  to  the  courhe  of  dealing  here,  the  colonies  before  the   Revolu- 

i(  the   federal  government  with  Ihcm.  t ion.  the  States  and  the   United  Staus 

ind  the  trentiet^   in   which   it   has  been  since,  have  recognized  in  the  Intlians  a. 

iromised.  there  arises  the  dutv  of  pro-  pos»essory  right  to  the  soil  over  which 

ectin^.  and  with   it   the    power.    This  lh,.'_v   roained   and   hunted    and   e^tab- 

ia«   always  been  recognized  by  the  ex-  lish'cd    occasional    villains.     But   Ihcy 

■culivc    and    b_v   congres",  and    by   (hi*  asserted  an  ultimate  title    in    the    land 

ourt  whenever  thequestion  has  arisen,  itself  by  which  the   Indian  tribes   were 

.     .    The  power  of  the  general  gov-  forbidden  to  wll  or  transfer  il  to  other 

-mmenl  o%er  [Ihetn]    .     .     .    is  neces-  nations   or   peoples  without    the  con- 

.nry  lo   their   protection  as  well  as  to  sent    of    thin     paramount     authority, 

he  safely  of  those  among  whom  they  When  a  tribe  wished  to  dispose  of  its 

Iwell.     It   must   ciis'    in  that  govern-  land,  or  any  part  of  it,  or  the  State  or 

tient,  because  it  never  hasexisted  any-  the  I'nited  States  wished  to  purchase 

Khere  else;  because  the   theatre  of  its  il.  a  treaty  with  the  tribe  wan  the  on'v 

'xercise    is    within    the    geographical  mode  in  which  it  t^ould  be  done.     Tl  \: 

ttnitsof  the  Iniled  States;  because  it  United  States  rec<^nized  no  rights  in 

las  never  been  denied;  and  because  it  private  persons,  or  in  other  nations,  to 

ilone   can   enforce   its   laws  on  all  the  make   such  a   purchase    by   treaty    or 

ribcs."  otherwise.       With  the  Indians   Ihem- 

Per   Justice    Millf.r,    in     L'nited  selves  these  relations  are  equally  diHi- 

•tates  r.  Kagama,  ttS    U.  S.  375.     See  cult  to  dctine.     They  were,  and  always 

Iso  Choctaw  Nation  v.  United  States,  have  been,  regarded  as  having  a  semt- 

19  U.  S.  I.  independent      position        when      they 

1.  Elk    t:    Wilkins.    lij    U.    S.  94;  preserve     their    tribal     relations;    not 

'herokee  Nation  I'.  Georgia.  ;  Pet.  (IJ.  as    States,     not  as     nations,     not     ui 

i.)  1;   Worcester  v.  Georgia,  6  Pet,  (U.  possessed  of  the  full  attributes  ofsuvfr- 

i.;   ^15,     United    Stales   i'.    Rogers,  ^  eignly,  but  as  a  separate  people,  with 

low.  (U.   S.)   567;    United    States  v.  the  power  of  regulating  their  internal 

Inlliday.  3  Wall.  (U.  S.)  407;  Case  of  and  social  relations,  and  thus  far  not 

he    Kansas   Indians,   5    Wall.  (U.S.)  brought  under  the  laws  of  the  Union  or 

^7;  Case  of  the  New  \  ork  Indians,  5  of  the  State  within  whose  limits  tliev 

Vail.  (U,  S.)  ;6l;  Case  of  the  Chero-  reside." 
ee    Tobacco,    11    Wall.   (U.  S.)  616;         S.  The  power  of  the  general  gon-rn- 

niled  States  1.43  Gallons  of  Whihky.  menl  over  these  remnants  of  a  race  once 

13  U.  S,  iSS;  Pennock  i'.  Commission-  powerful,  now  weak  and  diminished  in 

rs.  (01    U.  S.  44:  Crow    Dog's   Case,  numbers,  is  nccessarv  to  their   prolec- 

oijU.'S.  q<6;  Goodcll    :■.  Jack>on.   JO  tion.    as    well   as    to'thc  safety  of  tho-c 

ohni.  (N.Y.)693;  Hastings  1.  Parmer,  among  whom  they  dwell,     [t  must  ex- 

N.  Y.  293.  ist  in  that  government,  because  it  never 

9.  Johnson   t:   Mcintosh.  S   Wheat,  has   existed  anywhere  else,  because  the 

L'.  S.)  ^43:  Fletcher  v.  Peck,6Cranch  theiiire  of  its  exercise  is  within  the  hid- 

L".     S.)     87;     Cherokee     Nation     v.  graphical  limits  of  the  United  Stales; 

■eorgia,  5  Pet.  (U.  S.)  i;  United  States  because    it    never  has  been  denied,  ami 

■.   Cook,'   19   Wa;i.   (U.   S.)    ^91.     In  betaii-^e  it  alone  can  enforce  its  law«  on 

'nlted   Slates   v.   Kazauia.    iiS    U.   S.  all    the    tribe*.      United    States   :■■    K;.- 

75.  Mr.  JisTicE   Miller  said:    -Kol-  saina,  m5  U.  S.  375. 
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Corpus  act;*  but  he  is  not  a  citizen  under  the  Fourtee 
Amendment  to  the  Constitution  *  and  he  cannot  be  natural! 
withqut  the  special  consent  of  congress,* 

The  status  of  the  Indians  in  the  civil  courts  of  the^Uni 
States  and  the  State  and  territorial  courts  is  involved  in  so 
doubt.  The  right  of  the  Indians  to  sue  and  be  sued  has  b 
recognized  in  Kansas;*  and  a  strong  argument  in  favor  of  tl 
light  has  recently  been   made.^     It  has  been  expressly  decii 


1.  This  was  decided  bj  Ihe  celebrated  Conslilution  as  being  a  person  erii 

"Ponca  Case."    Several  Ponca  Indians,  to  the  equal  protection  of  ihe  laws, 

after  iheir  removal  from  Dakota  to  Hie  savs:    "What,  then;  is    there  in 

Indian   Territory,  left   their   tribe  and  character  o(  a  tribal  Indian  1o  taiic 

,   went     Opon     the     reservation    of   the  out  from  these  clauses  of  the  coi 

Omaha  Indians,  who   gave   them   land  tution?     lie  is  a  '  person.' jn  the  » 

to  cultivate.   They  were  arre-ited  hv  or-  of  being  a  human  being;  and  whv 

derofthe  United  States  government. to  we  to  give  to  the  term  in  this  pai 

be  carried  back  to  the  Indian  Territory,  the  constitution  anv  narrower  mcai 

On  &  vrjH  of  habeas  corpus  \\  VIM  krld  than    that    which    includes  ^11    hui 

that  thev  should  be   released.     United  beings.     It  is  said  that  a  tribal  Inr 

States  i'.  Crook,  s  Dill.  (U.  S.)  4SV  living  on   a   reservation   is    neithc 

3.  In   Elk   I.  WillilnB,   112    U.  ^.  94,  citizen  of  this  country  nor  a  membi 

an    Indian   brought   an   action  against  any    foreign     state.      That     \»     t 

Ihe  registrar  of  one  of  ih^  wards  of  the  Indian   tribes   are   not    foreign    st; 

ritv  of  Omaha   for  refusing  to  register  The   Cherokee    Nation    v.   Georgii 

him  as  a  qualified  voter.     The   petition  Pet,  (U.  S.)    :.     And   the   mcmbei 

iilleged  that  the  plaintiff  was  an  Indian,  them  are 'not  citizens  or  subjects  ■ 

jmd  was  born  within  the  United  States,  foreign   stale.     Karrahoo   v.  Adan 

that   he   had  severed  hie  tribal  relation  Dill.  (U.  S.)  344.    And   if  it  were 

with  the  Indian   tribes,   and   had  fully  that  all  {Krsons  must  be  either  citi 

and  completely  surrendered  himself  to  here  or  citizens  or  subjects  of  a  fon 

the  jurisdiction   of  the    United  Stales,  country,   then,   indeed,   tribal    Ind 

and  ivas  a   bona  fide   resident    of  Ihe  would  not  be  '  persons.'     Bui  it  w< 

State  of  Nebraska  and  city  of  Omaha,  be  a  begging  of  the   question   to 

The  court  htld  that  the  facts  were  not  that.     We  have,  in  these  tribal  Indi 

sufficient   to  constitute   the  plaintiff  a  a    class    of    human    beings    who 

citizen  of  the  United  States  under  the  neither  one  nor  the  other.     No  d< 

Fourteenth   Amendment;  and  that  he  their    position    is    very   peculiar. 

was   deprived   of  no   right  secured  by  various  phrases  have  been  invente 

the   Fifteenth   Amendment.      See  also  describe  it,  such  as 'domestic  depen> 

McKav   r.   Campbell,  j   Am.  L.  T.  R.  nations.'     Cherokee  Nation  1.  Oeoi 

407.     SVhere,   however,    Indians    have  5   Pet.  (U.  S.)  17;  and 'wards  of 

severed  their  tribal  relations  and  have  nation.'     United  States  v.  Kagama 

lH>come  residents  of  a  slate  orterritory.  U.  S.  375.  383.    But  both-in  the  coi 

their    children    are    born  "within   llie  tution  ond  the  statutes  of  the  L'r 

jurisdiction,"  and   are,  by  force  of  the  States  they  are  referred  to  as  'persi 

amendment,  citizens.     Ex  parte  Rev  Const.  L".  S.,art.  1,4  jjEIk  t.  Will 

nolds,  18  Albany  L.J.  8.  '  113  U.  S.  113.     In  large  nlvnbers  ' 

3.  United  States  r.  Osborne;  6  Sawy,  have  been  made  citizens  of  the  Ur 
(U.  S.)  406.  Sutes.       Dred   Scott   f.  Sandford 

4.  Wiley  V.  Keokuk,  6  Kan.  94;  How.  <U,  S.)  393.  587;  Elk  i.  Will 
Witey  V.  Manalowah.  6  Kan.  111;  i  ii  U.  S.  94.  II3.  Thev  may.  whei 
Swartzel  v.  Rogers,  3  Kan.  174.  See  their  reservations,  sue  in  the'courts. 
also  Lowry  r.  Weaver,  4  McLean  (U.  are  fully  recognized  as  having  1 
S.)  83.  rights  and  duties.     This  last  sUter 

B.  Professor   Thayer,  in    i     Harvard  is  sometimes  denied;  but  the  dcni. 

I, aw   Rev.  149.  discussed  the  question  ill    considered,  and    proceeds    upt 

whether  a  tribal  Indian  off  his  reser-  misunderstanding  of  a  certain  peci 

vation  and  within  a  State  is  protected  class    of   cases,   such    as   that   of 

by  the  P'ourteenth  Amendment  of  Ihe  Cherokee  Nation  i',  Georgia,  5  Pet. 
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:he  jurisdiction  of  the  United  States  courts  does  not  extend 
^es  by  or  against  Indians  where  jurisdiction  depends  solely 
e  status  of  the  parties  as  citizens  of  the  United  States  or 
foreign  state.  In  such  cases  Indians  cannot  be  considered 
r  as  citizens  of  the  United  States  or  of  a  foreign  country. 
in  other  cases,  where  jurisdiction  depends  on  the  subjcct- 
;r  of  the  controversy  and  not  upon  the  status  of  the  parties, 
weight  of  authority  seems  to  favor  the  right  of  an  Indian  to 
iding  in  both  the  United  States  courts  and  the  State  courts.' 
e   general    Land   in    Severalty  act,  approved   February  8th, 

seems  destined  to  work  a  revolution  in  Indian  afTairs,  and 
Itle  many  troublesome  and  vexatious  questions.'  The  act 
des  that  all  Indian  reservations,  whether  such  by  treaty,  act 
mgresg  or  executive  order,  whenever  advantageous  for  agri- 
ral  or  grazing  purposes,  may  be  surveyed  by  direction  of  the 
tary  of  the  interior,  and  allotments  in  severalty  made  to  the 
ms  in  quantities  as  specified  in  the  various  treaties,  or,  in 
lit  of  any  treaty  provision,  as  follows;  to  each  head  of  a 
y,  one-fourth  of  a  section;  to  each  single  person  over 
een   years  of  age.  one-eighth  of  a  section ;  to  each  orphan 

iinder  eighteen  years  of  age,  one-eighth  of  a  section;  to 
person  under  eighteen  years  now  living,  or  who  may  be  bom 

to  date  of  order  of  the  secretary  of  the  interior,  one-six- 
:h  of  a  section.  All  allotments  are  to  be  selected  by  the 
ins,  heads  of  families  selecting  for  their  minor  children.  In 
any  Indian  fails  to  select  within  five  years,  the  secretary  of 
nterior  may  direct  the  agent  to  select  for  him.     Allotments 

■nd  Karrahoo  v.  Adama,  i   Dill,  appears,  ihen,  to  be  true  that  Ihe  clausox 

).)  344,  turnins   w hoi l_r  upon   the  uf   the   Fourteenlh    A  mendmenl.  now 

tion»  of  the  jurisdiction   of   the  under  consideration,  are,  in  the  languii;;e 

t  of  Ihe    United   States.     In  the  of  the  Supreme  Court  of  the   United 

au,  for  instance,  it  was  admitted  States    (Matthews,    J.),     'universul 

the  court  had   no  juriwllction  of  in    their     application     to    all     pertonn 

ite,  if  the  plaintitr.  a  tribal  Indian  within      the      territorial      jurisdiction, 

n,  were    not   a   foreigner,  and   it  without   regard   to  any   differences   of 

tid  that  she  was  not.     And  »o  in  race,  color  or  nationality.'     Yick   Wo 

ike    case    In   the    United    Slates  f.  Hopkins.  118   U.  S.  3.^6,369."     See 

\.   wherever  juriHlictlon   dcpendii  also  Ured  Scott  t*.  Sandibrd,  19  Mow. 

y  on  Ihe  fad  that  a  partj'  has  the  (U.  S.)  403.     "  Legal   Position  of  Ihe 

either  of  a  citizen  of  the  United  Indian."   by   George    F.    Cantield,   t; 

;  or  of  a  foreign  stale.  It  is  true  Am.   Law     Rev.  ji.      Contrat    "The 

in  Indian  cannot  sue.     But  there  Indian    before    the    Law,"   bv    II.    S. 

ianji  cases   in   which  jurisdiction  Pancoatt.      "  Law     for    Ihe     Indian," 

lot  depend  upon  the  party  having  North  Am.  Rt'v,,  March  iSS;. 
a  status,  and  in  all  such  cases  an         1,  See   Abbott's  "Judge    and  Jury," 

n  off  his  reservation  can  sue  in  the  ch.   7.   and    authorities    mentioned    In 

d  Stale*  court  as  well  as  in  the  previous  note. 

K  of  the  Slates.     FellowK  1:  Black-         a.  "The  bill   for  the  allotment  of  In- 

.  19   How.   (U.   S.)   366;   KIk   I',  (tian   lands- In   severalti-     .     .     .    now 

ins,  1 11  U.  S.  94;  Pka-o-wah-anh-  constitutes,  in  inanv  important  particu- 

V.  Sorin,  8   Fed.  Rep.  740;  Wau-  lars,  Ihc   fundamental    law    for  the  In- 

au-qua   i',  Aldnch.  28    Fed.  Rep.  dian."     Report  of  the  Law  Committee 

Bwartiel   v.  Rogers,  3   Kan.  374:  of   Ihe   Indian   Rights  Association  for 

'V    I'.    Keokuk,  6    Kan.    ^.       it  1SS7. 
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are  to  be  under  such  rules  as  the  secrctarj'  of  the  interior 
prescribe,  by  agents  especially  appointed  by  the  president. 
Ipdian  not  residing  upon  a  reservation  or  belonging  to  a  trit 
which  no  reservation  has  been  provided  is  entitled  to  allotr 
from  the  unappropriated  lands  of  the  United  States.  Patent 
to  be  issued  in  the  name  of  the  allottees  declaring  that  the  U 
States  will  hold  the  land  allotted  for  the  period  of  twent; 
years,  in  trust  for  the  benefit  of  the  individual  Indians;  i 
case  of  their  decease,  to  their  heirs,  according  to  the  laws  o 
state  or  territory  where  the  land  is  located.  At  the  expir 
of  the  twenty-five  years,  the  United  States  will  convey  the 
to  the  individual  Indians  and  to  their  heirs  in  fee,  free  of  cl 
or  incumbrance.  After  all  the  lands  on  a  reservation  have 
allotted,  or  sooner,  if  the  president  deem  it  for  the  best  inl 
of  the  Indians,  the  secretary  of  the  interior  may  negotiate 
the  tribe  for  the  purchase  of  any  unallotted  portion  of  its  : 
vation,  and  the  purchase  money  shall  be  invested  for  the  b< 
of  the  Indians. 

Upon  the  comoletion  of  the  allotments  and  the  patentii 
the  lands  to  the  allottees,  each  person  to  whom  allotments 
been  made  is  entitled  to  the  benefit  of  the  laws,  both  civil 
criminal,  of  the  state  or  territory  in  which  he  may  reside: 
no  territory  is  permitted  to  pass  any  law  denying  any  such  Ii 
the  equal  protection  of  the  law.  Every  Indian  born  withir 
territorial  limits  of  the  United  States  to  whom  allotments 
been  made,  and  every  Indian  born  within  the  territorial  limi 
the  United  States  who  has  voluntarily  taken  up,  within 
limits,  his  residence  separate  and  apart  from  any  tribe,  anc 
adopted  the  habits  of  civilized  life,  is  declared  to  be  a  citizf 
the  United  States,  and  is  entitled  to  all  the  rights,  privilege; 
immunities  of  such  citizens,  without  impairing  his  right  to  1 
or  other  property.'    ' 

2.  Crimes  Committed  By  or  Agaisat  Indiana.— By  the  Interc< 
act  of  [834  the  general  laws  of  the  United  States  as  to  the 
ishment  of  crimes  committed  in  any  place  within  the  soK 
exclusive  jurisdiction  of  the  United  States,  except  the  Distri 
Columbia,  is  extended  to  the  Indian  country ;  but  it  is  providec 
this  "section  shall  not  be  construed  to  extend  to  any  Indian 
mitting  any  offence  in  the  Indian  country  who  has  been  pun; 
by  the  local  law  of  the  tribe,  or  to  any  case  where,  by  treaty  sti 
tions,  the  exclusive  jurisdiction  over  such  offences  is  or  m.' 
secured  to  the  Indian  tribes  respectively."*  This  act  exte 
the  law  to  the  Indians  in  their  relations  to  the  whites  or  1 
races.  It  did  not  extend  the  law  to  the  punishment  of  ci 
committed  by  Indians  against  Indians.     This  defect  was  sup 

1.  The   provisinns  of  the  aot  do  not  Peorias,  Sacs    and  Foxes  in  Ihe    I 

applv  lo  (ho  itrritorv  oiit-iipied  liv  the  '1 

Clifrolic-s.   Creeks,  tlioct.nws.  Cili.'ka-  r 
saws  Scniiiiole-,  mid    0-;;tges,   MuinEs, 
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he  act  of  March  3rd,  1885,  which  gave  the  territorial  and 
ted  States  courts  jurisdiction  over  such  offences.' 
'here  crimes  are  committed  by  whites  against  Indians,  or  %y 
ans  against  whites,  outside  the  limits  of  a  reservation  that  is 
ited  within  a  Stale,  the  jurisdiction  is  in  the  State  courts. 
;re  such  crimes  arc  committed  within  the  reservation,  the 
diction  is  in  the  federal  courts,  the  "Indian  country"  being 
in  the  exclusive  jurisdiction  of  the  United  States.*  Where 
ime  is  committed  by  a  white  man  against  a  white  man  on  a 
rvation  within  the  limits  of  a  State,  to  which  jurisdiction  over 
Indian  country  has  been  granted  by  the  federal  government, 
State  courts  have  jurisdiction. ^ 

Proteotioii  of  Indiuu. — Every  person  who  makes  a  settlement 
ny  lands  belonging  to  any  Indian  tribe,  or  surveys  or  attempts 
irvey  such  lands,  or  to  designate  the  boundaries  by  marking; 
i  or  otherwise,  is  liable  to  a  penalty  of  $1,000.  and  the  presi- 

may  take  such  measures  and  employ  such  military  force  a.s 
nay  judge  necessary  to  remove  any  such  person  from  the 

penalty  of  one  dollar  is  enacted  for  every  head  of 
e  driven  on  Indian  lands  without  the  consent  of  the  tribe.* 

rheactofiSSiiis  asrollow»:"Thal  courts  ehall   have  -juriBdiction.     TIkti- 

diately  upon  and  after  the  date  ol'  are  still  a  number  of  acts  of  a  LTiiiiiii;il 

auage  of  this  act  all  Indians  com-  nature    whtn     commilted     b^    whiles 

igagainiil  the  person  or  properlv  of  for   which   the  Indiana  cannot  be  |iiin- 

ler  Indian  or  other   person  anv  o(  ished.  Bigam/  and  various  olTenci'M  ol' 

lilowlng  critncs.  namely:  murder,  a   social    nature   arc   still    \e(l  to  lnl>a[ 

laughter,  rape,  assault  with  intent  regulation. 

11,  arson,   burglary   and    larceny.  The  act  of  1SS5  is  constilutionut.     I', 

nanv  territoTV  oftheUnited  States.  S,  t-.  Kagama.  118  U.  S.  171;. 

ithe'r  within  or  without  an  Indian  3.   United   States   i'.   Yellow   Sun.  i 

lation,  shall  be   subject    therefor  Dijl.    (U.    S.)   J7t;     United   Siali-s   r. 

:  laws  of  such  territory  relating  to  Bridlcnian,  7  Fed.   Rep.   SgS;  Gibbons 

crimes  and  shall  be  tried  therefor  v.  Ogden,  a  Wheat.  (U.  S.)  189;  Lliiiled 

e  »anie  courts   and   in   the  same  States  v.  Ifollidaj',  3  Wall.  (IJ.  S.)  41/., 

ler.   and   shall   be  Nubjeet   to    the  ^ib;  State   v.  McKenney.  lit  Nev.  iM.-; 

penalties  as  are  all  other  person*  Ex   fartt   Crow    Do^.   109  U.  S.  5;(>. 

■ed  wilh   the  coniniisBion   of  said  Sec  "The  Indian  Before   the  Law,'  bi 

rs     respeclivelyi     and     the     said  Henry  S.  Pancoast,  p,   10;  "The  Legal 

s  are  fierehj' given  jurisdiction  in  Position    of   an    Indian."   \>y   Gen.   K. 

uch   cases;  and   all   such   Indians  CanHeld.  15  Am.  Law  Rev.  30. 

nftting   any   of  the   above  crimes  8.  U.  S.' r.    McBralney,    104   U.   .S. 

ist   the   person  or  properly  of  an-  dii. 

Indian  or  other  personwllhin  the  4.  Rev.   St.it.   4    jiiS;   Worcester  v. 

dariesofanv  State  of  the  Inlied  Georgia,  f.  Pet.  (U,  S.)   ^it;   Clark  i-. 

s.  and   witliir   the   llmiti    of  nnv  Smith,  13  I'et.  (U.  S.)  iij^;'Latlimer  r. 

ration,   shall    be    subject    lo    Ih'e  Poleel,   14    Pet.   (U.  S.)^;   Lowry   v. 

laws,  tried  in  the  same  courts  and  Weaver.  4  McLean  (U.  S.)  82;   Lang- 

le  same  manner,  and  subject  to  the  ford  v.  Monteith.  i  Idaho,  N.  S.611.   An 

penalties  as  are  all  other  persons  occupation  of  Indian  lands  for  grazing 

iiitling   any   of  the   above  crimes  purpo-es  only,  with  the  consent  of  Ihe 

n  the  exclusive  jurisdiction  of  the  Indians  .ind  in  recognition  of  their  litlc. 

ed  States."  U    nol    forbidden.       United     Slates     r. 

will  be  observed  that  the  act  of  Hunter.  4   Mackry   (I).  C.)  531;  >-  c, 

specilies   certain   crimes   only,  of  :i  Kfil.  Rep.  fn?. 

h  l!ic  Icmtorial  and  United  .State-  ».  Unilcul  Smic-   x:  JONCjih,  94,  U.  S. 
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Whenever  any  Indian  who  is  a  member  of  a  tribe  in  tv 
relations  with  the  government  desires  to  adqpt  the  habit: 
civilized  life,  and  has  had  allotted  to  him  in  severalty  a  portio 
the  land  belonging  to  his  tribe,  he  is  protected  in  the  enjoyn 
of  such  lands.' 

Hunting  on  Indian  lands  is  prohibited,*  and  there  is  a  hi 
penalty  for  removing  cattle  from  the  Indian  country,'  The 
chase  from  the  Indians  of  guns,  traps,  agricultural  implemeni 
cooking  utensils  is  prohibited.* 

4.  Instruction  of  Indiani. — The  president  is  empowered,  in  ei 
case  where  he  shall  judge  improvements  in  the  habits  and  ■ 
dition  of  the  Indians  practicable,  and  that  the  means  of  inst 
tion  can  be  introduced  with  their  own  consent,  to  employ  cap 
persons  of  good  moral  character  to  instruct  them  in  the  mod 
agriculture  suited  to  their  situation;  and  to  instruct  their  chil( 
in  reading,  writing  and  arithmetic'  The  agent  in  his  am 
report  is  required  to  submit  a  census  of  the  number  of  chil< 
between  the  ages  of  six  and  sixteen  years,  the  number  of  sch 
houses  at  his  agency,  the  number  of  schools  in  operation  and 
attendance  at  each,  and  the  names  of  the  teachers  employed 
salaries  paid  such  teachers.*  Where  any  of  the  tribes  are  c 
petent,  in  the  opinion  of  the  secretary  of  the  interior,  to  di 
the  employment  of  their  blacksmiths,  mechanics,  teachers,  U 
crs,  or  other  persons  engaged  for  them,  the  direction  of  f 
person  may  be  given  to  the  proper  authority  of  the  tribe.' 

6.  Treatiet. — Until  the  year  1871  the  United  States  conce 
to  the  Indian  tribes  the  right  to  treat  with  the  United  St 
upon  terms  of  national  equality,  and  numbers  of  treaties  1 
made  in  reference  to  lands,  supplies,  education,  intercourse 
other  matters.  The  act  of  March  3rd,  1871,  however,  provi 
that  no  Indian  nation  or  tribe- within  the  territory  of  the  Un 
States  should  be  acknowledged  or  recognized  as  an  indepent 
nation,  tribe  or  power  with  whom  the  United  States  might  ■ 

614;    Rev.   Slat.,  4   Jiij.     See    United  sent  of  their  parents.     United  Stat 

Slates  1'.   Mattock,  i   Sawder  (U.  S.)  Imoda,  4  Mont.  3S. 

148.  ».  Act  of  Julv  4th,  1884,  4  9. 

1.  Rev.  Slat.,  44  3119,  2130.  7,  Rev.  Stat^,  4  !07i. 

5.  Rev.  Stat.,  4  2137.  Fishing  is  con-  Large  appropriations  are  madi 
trar.v  to  law.  United  States  x:  Slur-  Congress  every  year  for  the  edua 
geon,  6  Sawyer  (U,  S.)  39.  of  the  Indians.   'Training  schools 

5.  Rev.  Stat.,  i  itjS.  .  been  established  at  Carlisle  and  ( 
*.  Rev.  Stat^  i  2135.  places,  and   a   special  appropriaik 

6.  Rev.  Stat.,  4  aoji.  The  Indiiins,  made  for  the  school  at  Hamplon, 
neither  by  treatv  nor  statute,  have  sur-  ginia,  for  the  support  and  educatii 
renderedtolheOniledStalestherightlo  a  certain  number  of  Indian  chili 
I'ompel  their  children  to  attend  school.  In  1SS2  the  president  wat<  aiilhoHn 
Hence  a  writ  of  kabeas  corpus  will  appoint  "a  person  lo  inspect  all  In 
not  lie  in  favor  of  an  Indian  agent  to  schools."  The  title  of  this  oflici 
recover  the  custody  of  Indian  children  "Indian  School  Superintendent." 
taken  from  an  agency  school  by  a  full  information  on  Ihe  subject  of  Ir 
Roman  Catholic  priest;  it  not  appear-  education,  reference  i::  made  In 
■uj;  to  have  been  done  against  Ihe  con-  recent  reports  of   the    Indian   sc 
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:  by  treaty.  The  act  further  provided  that  no  obligation  of 
treaty  lawfully  made  and  ratified  with  any  such  Indian  nation 
ribe  prior  to  March  3rd,  1871,  should  be  invalidated  or  iiti- 
;d.'     Since  the  passage  of  this  act   no   [ormaj   treaties  have 

I  made  with  the  Indian  tribes,  but  agreements  or  contracts 
:  been  made  with  them  which  have  practically  amounted  to 
;ies.« 

8m1«  of  Liqaon  to  Isdiani. — It  is  forbidden,  under  a  penalty  of 
years'  imprisonment  and  a  fine  of  not  more  than  $300,  to 
(duce  ardent  spirits,  under  any  pretence,  into  the  Indian 
itry.'  Ample  power  is  given  to  agents  and  other  govern- 
t  officials  to  search  for  and  seize  liquor,*  and  to  destroy  and 
k  up  distilleries.' 

CoBtnoti;, — Contracts  with  Indians  must  be  in  writing.     They 

t  be  executed  before  a  judge  of  a  court  of  record,  and  must 

the   approval   of   the   secretary   of  the    interior   and   com- 

ioner  of  Indian  affairs.     The  writing  must  contain  the  names 

II  the  parties  in  interest,  their  residence  and  occupation  ;  and 
ade  with  a  tribe,  by  their  tribal  authorities,  the  scope  of 
intendent,  especiallj-  lo  Ihe  reporl  agent,  il  i»  nol  necessarj'  thai  siuh 
*!;.  jigent  Hhould  have  actual  control  or  iiii' 
Rev.  Slal.,  if  2079.  mediate  personal  superintendence  over 
■This  act  appears  to  have  left  the  the  Indian  to  whom  liquor  has  been  Mtld. 
I  situation  almost  absolutely  un-  The  facts  that  the  Tribe  to  which  he  be- 
;ed.  Since  its  passage  the  gov-  longs  is  under  the  charge  of  the  agent, 
enl  has  continued  to  make  agree-  and  that  the  Indian  himself  still  main- 
B  or  contracts  with  the  tribes  as  tains  tribal  relalions.  are  sufficient  to 
lizcd  bodies  of  men—agreements  constitute  him  under  the  agent's  charge. 
1  are  treaties  in  all  but  name.  Nor  within  the  meaning  of  the  slaluti:. 
he  right  of  the  tribes  to  sclf-gov-  fnited  States  v.  Klynn.  i  Dill.  (f.  S.) 
enl  ever,  so  far  as  1  am  aware,  been  451.  See  also  L'nited  States  i'.  Earlc, 
I  away  bj-  legislation  or  quenlioned  ,  17  Fed.  Rep.  75;  United  Slates  v.  ()-■ 
y  court.  The  act  of  1871  does  not  borne,  h  Sawver  (U.  S.)  406.  As  to 
IT  to  destroy  the  trilial  nationality,  whal  constitutes  "Indian  Countrv"  in 
s.  Indeed.  Ihe  taking  from  the  tribes  the  sense  of  the  Inlercourse  act,  see 
ght  to  treat  ■u-ilh  ui  an  iiatiatii  be  note  to  Fortv-lhree  Cases  of  Cognuc 
Jered  so  bv  implication."  "The  Brandr.  14  fed.  Rep.  539.  See  iiUo 
n  Before  ttie  Law,"  bv  Henry  S.  L'nited  Slates  v.  Knowlton.  3  Dako'u 
oast,  p.  r>.  '  sS;  Kie  1:  Uniled  Slates.  17  Ked.  Rtp. 
Rev.  Stat..  4  3139.  American  Fur  351;  United  Stales  v.  Bichard,  I  Ariz. 
■.I,".  S-  J  Pet.  (U.  S.)  3^8.  The  .11;  Pelcher  !■.  United  Slates,  3  Mc- 
r  to  regulale  intercourse" bflween  ijrary  (U,  S.)  jio;  Uniled  Slates  ;■. 
tribes  and  individual  Indians  Leathers,  6  Sawyer  <U,  S.)  17;  Uniled 
Jes  the  power  to  prohibit  the  States  i'.  Sturgeon,0  Sawyer  (U.  S.)  ;</. 
:  in  spirituous  liquors.  U.  S.  i'.  [n  an  indictment  under  U.  S.  Rev. 
■-mui,  iSawyer  (U.S. 1364.  The  Stal..  4  2139,  it  Is  necessary  to  t.llcgc 
r  may  be  exercised  although  -Ihc  that  the  delcndant  is  nol  an  "Indian  in 
:  is  conducted  wholly  within  Ihe  the  Indian  country."  United  Slates  ;'. 
orial   limits  of  a  Slate.     U.  H.  t:     Winslow,  i  Sawver  (U.  S.)  337. 

day,  3  Wall.  (U.  S.)  407  The  Citizens"  of  tfie  United  Slates  and 
al  courts  alone  have  jurisdiction,  persons  who  have  declared  Iheir  inlen- 
kI  Slates  i:  Burdick,  i  Dakota  tion  lo  become  citizens,  may  lawfully 
carri-  spirituous  litiuors  through  the 
warrant  a  conviction  under  the  Indian  country  lo  sell  them  elsewhere. 
f   March  ii;th,  1864  (ij  Slat,  at  L.     United  Stales  r.  Carr,  a  Mont,  134. 
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authority  and  the  reason  for  exercising  that  authority  mi 
stated  specifically.  The  lime  when  and  place  where  the  coi 
was  made  must  be  stated  and  all  the  particulars  of  the  agret 
must  be  set  forth.  It  is  provided  that  all  such  contracts 
have  a  fixed  limited  time  to  run,  which  shall  be  distinct 
forth.  The  judge  before  whom  the  contract  was  executed 
certify  officially  the  time  when  and  place  where  the  contrac 
■executed,  and  that  it  was  in  his  pre.sence,  and  who  are  the  intei 
parties  thereto,  as  stated  to  him  at  the  time;  the  parties  pi 
making  the  same;  the  source  and  extent  of  authority  claitr 
the  time  by  the  contracting  parties  to  make  the  contra 
-agreement,  and  whether  it  was  made  in  person  or  by  age 
attorney  of  either  party  or  parties.  All  contracts  not  m< 
■accordance  with  these  provisions  are  void.' 

Moneys  due  the  Indians  under  contracts  properly  made  mi 
paid  to  them  through  the  United  States  authorities ;  and  m^ 
■due  to  persons  contracting  with  the  Indians  is  paid  by  the  U 
States  upon  proof  of  the  due  performance  of    the  contra 

By  the  act  of  April  29lh,  1874,  contracts  entered  into 
Indians  prior  to  May  21st,  1872,  cannot  be  recognized  by  f 
■officers  except  in  certain  cases  specified  by  the  act. 

8.  Indian  Traden. — The  commissioner  of  Indian  affairs  ha 
-sole  power  and  authority  to  appoint  traders  to  the  Indian  t 
and  to  make  such  rules  and  regulations  as  he  may  deem  jusl 
proper,  specifying  the  kind  and  quantity  of  goods,  and  the  | 
-at  which  such  goods  shall  be  sold  to  the  Indians.^  Any  p 
other  than  an  Indian  who  attempts  to  trade  with  the  In 
without  a  Ucence  is  punished  by  a  forfeiture  of  the  goods  ol 
for  sale  and  by  a  fine  of  $500.*. 

The  president  is  authorized,  whenever  in  his  opinion  the  p 
interest  may  require  it,  to  prohibit  the  introduction  of  gooc 
-of  any  particular  article,  into  the  country  belonging  to  an 
dian  tribe,  and  to  direct  all  licences  to  trade  with  such  tribe 
revoked,  and  all  applications  therefor  to  be  rejected.^ 

1.  Rev.   Stat..   $    2103;     Godfroy   f.  against  them  in   a   slate  court  w 

Scott,  70  Ind.  J^g.  '  the   conaent   of  congress.     The 

3.  Rev.  Stat..  4  2104- If  an  Indian  KUs-  diction  to  determine    such    malt 

taining   tribal  relations  hires   work  to  lodged     in     the    interior     depan 

he  dolie,  he  maj  be  sued  for  the  price.  Rollins    t:    Cherokee    Indians,   ■ 

(iho  r.  Julles,  i  Wash.  (Ter.)  ^25.  The  Car-  229. 

-Cherokee   Indians   in  Natli  Carolina        '3.  Act  of  August  15th,  1876. 
hnvebeen  placed  upon  the  same  footing        *.  Rev.  Stat..  ^  1135-     Where 

with  other  tribes  bv  an  act  of  congreis.  son  who  had  a  licence  authoHzin 

passed    in    pursuance    of   (lie     pouer  (o  trnde  with  the  Pottawota,mle  Ir 

granted   by   the   constitution   in  refer-  upon  their  reservation,  took  a  pa 

<nce  to  "regulating  commerce  with  for-  and  procured  a  permit  for   htm   t 

t'ign  nations,  among  the  several  States,  upon    the    reservation,   and   boll 

and  with  the  Indian   tribes,"  and  their  goods.it  was  ir/il  that   nothing  i 

(.'ontracts  made  with  a  person  to  prose-  actK  of  congress  prohibited  this. 

•■lite   and    collect     claims     alleged    to  i'.  Carter.  30  Kan.  j<>4. . 
lie     due     Ihem     cannot    lie     enforced         6-  Rev.  Stat.,  4  Jijj. 
41l> 
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Traders  arc  forbidden  to  sell  arms  and  ammunition  to  hostile 
Indians.* 

9.  Homestead  Lawt. — Indians  may  avail  themselves  of  the  pro- 
visions of  the  homestead  laws,  but. the  United  States  holds  the 
lands  in  trust  for  them  for  twenty-five  years.* 

10.  (MRoers  of  Indian  Affitin. — The  principal  officers  of  Indian 
aflfairs  are  the  commissioner  of  Indian  affairs,  the  board  of  Indian 
<:ommissioners,  superintendents,  inspectors  and  agents. 

a.  Commissioner  of  Indian  Affairs, — The  commissioner  of 
Indian  affairs  is  appointed  by  the  president  with  the  consent  of 
the  senate.^  He  has,  under  the  direction  of  the  secretary  of  the 
interior,  and  in  accordance  with  such  regulations  as  the  president 
may  prescribe,  the  management  of  all  Indian  affairs*.  All  ac- 
counts arc  to  be  transmitted  to  him,*  and  he  is  obliged  to  submit 
an  annual  report  of  his  department  to  congress.®  He  has  sole 
authority  to  appoint  traders  to  the  Indian  tribes,  and  to  make 
such  rules  and  regulations  as  he  may  deem  just  and  proper,  speci- 
fying the  kind  of  goods  and  prices  at  which  such  goods  shall  be 
sold  to  the  Indians.^ 

b.  Board  of  Indian  Commissioners, — The  board  of  Indian  com- 
missioners is  composed  of  not  more  than  ten  persons,  appointed 
by  the  president  solely  from  men  eminent  for  intelligence  and 
philanthropy,  and  who  shall  serve  without  pecuniary  compensa- 
tion.* They  are  empowered  to  appoint  one  of  their  number  as 
secretary,  who  is  entitled  to  a  reasonable  compensation.*  Their 
general  duties  are  to  supervise  all  expenditures  of  money  appro- 
priated for  the  benefit  of  the  Indians,  and  to  inspect  goods  pur- 
chased by  the  Indian  department.*® 

r.  Superintendents. — The  president  is  authorized,  with  the  ad- 
vice and  consent  of  the  senate,  to  appoint  four  superintendents 
of  Indian  affairs  who  may  be  assigned  to  jurisdiction  over  such 
agencies  as  the  president  may  deem  proper.  The  president  is 
further  authorized  in  his  discretion  to  dispense  with  any  or  all  of 
the  superintendents  and  their  clerks.**  The  superintendents  are 
>  invested  with  a  general  supervision  and  control,  within  their 
superintendencies,  over  the  official  conduct  and  accounts  of  all 

1.  Rev.  Stat.,  ^  2136.  Indian,    or    hi**    widow   and   heirs,  as 

2.  Act  of  March  3rd,  1875.  The  act  of  aforesaid,  in  fee,  discharged  of  said 
Julv  4th,  1884.  provides  that  "all  patents  trust  and  free  from  all  char|;e*  or  in- 
therefor  shall  be  of  legal  effect,  and  de-  cumbrance  whatsoever." 

clare  that  the  United    States   does  and         S.  Rev.  Stat.,  ^  462. 
will  hold  the  land  thus  entered  for  the        4.  Rev.  Stat.,  ^  463. 
period  of  twenty-five  years,  in  trust  for        5.  Rev.  Stat.,  \  464. 
the  sole  use  and  benefit  of  the  Indian        6.  Rev.  Stat.,  \^  468,  469. 
bv   whom   such   entry  shall   have  been         7.  Act    of  August   15th,    1S76.  Sup- 
made,  or,  in  case  of  his  decease,  of  his  plement     to     Rev.     Stat.,    vol.     1,    p. 
widow  and  heirs,  according  to  the  laws  346. 
of  the  state   or  territory    where   such         8.  Rev.  Stat.,  ^  -039. 
land   is  located,  and  that  at  the  expira-         9.  Rev.  Stat.,  2040. 
tion   of  said   period   the  L'nited  States       10.  Rev.  Stat.,  ^^  2041,  2042. 
will  convey  the  same  by  patent  to  said       11.  Rev.  Stat.,  §^  2046,  2047. 
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officers   and    persons  employed   by  the   government    in    Ir 
affairs.     They  have  power  to  suspend  officers  or  employes.' 

d.  Inspectors. — Three  Indian  inspectors  are  appointed  b] 
president  with  the  advice  and  consent  of  the  senate.'  The  d 
of  the  inspectors  are  to  visit  and  examine  each  Indian  agencj 
superintendency  ;  to  make  a  full  investigation  of  all  matters 
taining  to  the  business  of  the  superintendency  or  agency,  in 
ing  an  examination  of  accounts,  the  manner  of  expending  mi: 
the  number  of  Indians  provided  for;  contracts  of  all  kinds 
nected  with  the  business;  the  condition  of  the  Indians, 
advancement  in  civilization;  the  extent  of  the  reservations; 
use  is  made  of  the  lands  set  apart  for  that  purpose,  and  gi 
ally  all  matters  pertaining  to  the  Indian  service.  The  inspC' 
have  power  to  examine  all  books  and  accounts,  to  admin 
oaths,  and  to  examine  on  oath  all  officers  and  persons  empl< 
in  the  superintendency  or  agency,  and  all  such  other  person 
he  may  deem  necessary  or  proper.  The  inspectors,  or  an 
them,  have  power  to  suspend  any  superintendent  or  agen 
employe,  and  to  designate  some  person  in  his  place  tempon 
subject  to  the  approval  of  the  president.  Immediate  repoi 
such  suspension  must  be  made  to  the  president.  The  inspei 
have  power  to  institute  proper  legal  proceedings  to  enforce 
laws,  and  to  prevent  the  violation  of  law  in  the  administratic 
affairs  in  the  several  agencies  and  superintendencies.  So  \i 
practicable,  the  examinations  of  the  agencies  and  superint 
encies  are  required  to  be  made  alternately  by  different 
spectors.' 

e.  Agents.— \Ti^\axi  agents  are  appointed  by  the  presi 
with  the  advice  and  consent  of  the  senate.*  They  are  reqi 
to  give  bonds  for  the  faithful  performance  of  their  duties, 
they  hold  office  for  the  term  of  four  years.*  They  are  reqi 
by  law  to  reside  within  their  agencies,  and  cannot  depart  I 
them  without  permission.*  The  president  may  require  any 
tary  officer  of  the  United  States  to  execute  the  duties  o 
Indian  agent;  and  when  such  duties  are  required  of  any  mili 
officer,  he  is  obliged  to  perform  the  same  without  any  other  < 
pensation  than  his  actual  travelling  expenses.'  The  duties  o 
Indian  agent  are  to  manage  and  superintend  the  intercourse 
the  Indians  within  his  agency  agreeably  to  law;  and  to  exe 
and  perform  such  regulations  and  duties,  not  inconsistent  ■ 
law,  as  may  be  prescribed  by  the  president,  the  secretary  of 
interior,  the  commissioner  of  Indian  affairs,  or  the  superintem 
of  Indian  affairs.*  The  agents  are  authorized  to  take  ackn 
edgments  of  deeds  and  other  instruments  of  writing,  and  to 


1.  Rev.  Stal., 

*  1050. 

«.  Rev.  Slat.,  4  1051. 

a.  Rev.  Stat., 

,  %  2043. 

Act  of  Ma 

rch 

6.  Rev.  Stat.,  44  2056,  2057. 

3rd.  1871;,  Sup. 

to  Rev, 

,  Stat.,  vol.  1 

-P- 

«.  Rev.  Stat.,  (,  io6o. 

168. 

T.  Rev.  Slat.,  f,  J063. 

S.  Rev.  Slat., 

,  S  s<MS- 

8.  Rev.  Slat..  \  2058. 
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minister  oaths  in  investigations  committed  to  them  in  the  Indian 
country.*  Agents  and  other  persons  employed  in  Indian  affairs 
are  forbidden,  under  a  penalty  of  $5,000,  from  trading  with  the 
Indians.  Agents  are  required  to  make  out,  at  the  commence- 
ment of  each  fiscal  year,  rolls  of  the  Indians  entitled  to  supplies 
at  the  agency,  with  the  names  of  the  Indians  and  of  the  heads  of 
families,  or  lodges,  with  the  number  in  each  family  or  lodge,  and  to 
give  out  supplies  to  the  heads  of  families,  and  not  to  the  heads  of 
tribes  or  bands,  and  not  to  give  out  supplies  for  a  greater  length 
of  time  than  one  week  in  advance.*  Agents  are  required  to  keep 
a  book  of  expenditures,  and  to  forward  a  transcript  of  the  same 
to  the  commissioner  of  Indian  affairs.*  They  are  also  required 
to  submit,  in  their  annual  reports,  a  census  of  the  Indians  under 
their  charge.* 

1.  Rev.  Stat.,  ^  2064.  *  state,  and  that  the  offence  was  commit- 

3.  Act  of  March  3rd,  1875,  f  4.  ted  within  a  judicial  district  instead  of 
S.  Act  of  March  3rd,  1S75,  ^  10.  on  an  Indian  reservation,  will  make  no 

4.  Act  of  J  ul^' 4th,  1884,  ^  9.  difference.      Captain  Jack,    130   U.   S. 
JnrltdletlOB. — The  act  of  congress  of  353. 

1885,  providing  that  the  trials  of  In-  Aot  18S4,  June  30th,  ^  i.  was  not  re- 

dians  for  offences  therein  specified  com-  enacted  in  the  Revised  Statutes,  and  is 

mitted    ** within   anv   territory   of    the  repealed.     Nevertheless,  the  definition 

L'nited   States,   andf  either   within    or  therein  contained  of  ** Indian  countr\** 

without  an    Indian   reservation,"  shall  controls  the  interpretation  of  that  phrase 

takeplace  within  the  **same  courts  and  in  in  sections  of  Revised  Statutes  which 

the  same  manner"  as  the  trials  of  other  were   re-enactments  of  Kection)^  of  the 

persons  charged  with  said  crimes  re-  repealed  statute.     U.  S.  t'.  LcBris,  121 

spectivelVf  necessitates  that  the  trial  of  U.  S.  278. 

any  Indian  charged  with  having  com-  R«flster'iC«rtlfleat6. — The  certificate 

mitted  any  such  specified  offence  within  of  the  register  of   the   land   office   at 

any    United   States   territory,  whether  Pontotoc  is  evidence  of  the  location  of 

within  or  without  a  reservation,  shall  be  Indian    lands   in    pursuance   of  grant. 

had  in  the  district  court  of  the   tern-  Da  vis.  J.,  said:  "It  would  be  a  hard  rule 

tory  sitting  as  a  territorial  court;  and  a  to  hold   that   the   reservees   under  this 

trial  of  such  an  Indian  is  invalid  when  treaty,  in  case  of  contest,  were  required 

had  in  the  district  court  of  the  territory  to   prove   not  only  that  the   locations 

Hitting  as  a  United  States  and  not  as  a  were  made  by  the  proper  officers,  hut 

territorial  court.      There  are  important  that   the   conditions    on    which    thc^^e 

differences    between     the    two  courts,  officers  were  authorized  to  act  hid  been 

The  district  court  sitting  as  a  territorial  observed  by  them.     ...     It  has  been 

court  is  attended  by   jurors   from   the  frequently '  Ar/</  by   this   court   that    a 

county  in  which  the  offence  is  charged  grant  raises    a   presumption    that   the 

to  have  been  committed,  and   the  trial  incipient    steps    required     to     give    it 

must     take    place     in     such    county,  validity  have  been  taken.  Polk  t'.  Wen - 

Whereas,  when   the  trial   takes   place  dell,  5  Wheat.  (U.   S.)  293;  Bagnell  z: 

while  the  coUrt  is  sitting  as  a  .United  Broderick,  13  Pet.  (U.  S.)  436.     .     .     . 

States  court  the  jury  is  summoned  by  The  same  effect  was  given  to  a  similar 

the  United   States  marshal  and   is  not  certificate  of  this   same  officer  bv  the 

drawn  wholly  from  the  county,  and  the  High  Court    of   Errors   and    Appeals 

trial  may  not  take  place  in  such  county,  of  Mississippi  as  early  as  1848,      .     .     . 

It  is  a  matter  of  great  importance  to  an  and  this  decision  was  reaffirmed  by  tlie 

indicted  person  whether  or  not  he  and  same   court  in   18^4.       Wray  r.    Doe, 

his  witnesses  must  go  several  hundred  10  Smed.  &i  M.  ^00;  Hardin  t'.  Ho-yo- 

miles  for  the  presentation  of  his  defence  po-nubby,  27  Miss.  567. 

in  court.     Gon-shay-ce,    130  U.  S.  343.  "After  such  a  length  of  acquiescence. 

The  fact  that  the  sentence  of  the  con-  it  would  produce  great  mischief  to  hold 

demned   is  to  a   penitentiary  within   a  this  evidence  to  be  incompetent." 

10  C.  of  L.— 29  -149 
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a.  jVecetsi/y'  and    Sufflcieney    of 

Averments  Generally,  596. 

b.  Particular       Words      to      De- 

scribe Intent -."{/nlatu fully." 


(3)  Su^cienfv   andEfen 

eratly.  598. 
(h)   SMbsliiut'ed and  Equi 

Words,  598. 
(5)    Indietment   Against  . 
„ry.  55^. 
c.   Knoviledge,  599. 

16.  Joinder  of  Counts  and  OJ 
p-ftinty  etc..  599. 

a.   (.teneral  Matters,  599. 
*.  Several   Offences   in    Dit 
Counts,  599a, 

c.  Several  Misdemeanor.  591 

d.  felony   and    Misdemean, 
Diferent  Felonies,  z.^'o. 

e.  Charging  Same  Offence  i, 
fereni  Ways.  599b. 

/.  Several  Acts  or  Offences  i 

ing  cat    of    Same     Tr. 

lion,  <mh. 
g.    Ciarging  Distinct  Offen, 

Same  Count.  599c. 
i.   Cenjunclive,   Disjmnelivi 

Alternative  Averments 

17.  foinder  of  Persons,  599e- 

a.  Who  May  be  Joined,  ^cfft 

b.  Saficiency  and    Effect  of 
der,  599f. 

( [ )   Generally^  vy)f. 
(j)    Principal' and    Acce 
meanors.  597.  5.»g. 

I.  DEFmiTIOir. — An  indictment  has  been  defined  to  be  a  wr 
accusation  against  one  or  more  persons  of  a  crime  or  n^ 
meanor  preferred  and  prosecuted  upon  oath  or  affirmation 
grand  jury  legally  convoked.'  It  has  been  said  that  the  ir 
ment  intended  by  the  fifth  amendment  to  the  federal  c< 
tution  is  "the  presentation  to  the  proper  court  under  oat 
grand  jury  duly  empanelled  by  the  charge  describing  an  oH 
against  the  law  for  which  the  party  may  be  punished."* 

I.   4  Bl.  Com.  2i>9,  30;,  Sec  Co.  Lii 
126;  3  Hale.   P-  C.    \t.i:  Bacon's  Ab 

tit,     [ndictment;     Comyn's    Dig.,     tit.  merit  la  not  an  inaicimetiT.     see 

Indictment;   1  Chiltv,  Cr.   L.  168;  Peo-  Inst.   739;    Comb.  2::  5   Storv.  C 

pie   I-.  White,  24  Wend.  (N.   Y.)    .<i;o,  4   1784;    4     Bl.   Com. '301;    'Coi 

S7o;  People  v.  Gates.  13  Wend.  (N.  V.)  Keefe,  75  Mass.  (g  Gray)  191. 
311,  ^[7;  Lougee  I'.  Stale,  ii  Ohio  68,        a.    See  £»/rtf/e  Bain.  I3i   L.  f 
ji;   Wolfr.  Slate,  19  Ohio  St.  248,255.       ObjMt  of  Indlctmant.— The  obj 

Bill  of  indictment  is  a  written  accu-  every  indictment  is  to  make  knc 

tation  presented  to  the  grand  jury  and  the  defendant  the  charge  lor  whi 

found  hy  them  lo  be  a  "true  bill."  or  ro-  is  to  l>e  prosecuted  and  thereby  I 

jectcd  by  them  as   "not  a  tniebill."    See  ahled  to  meet  the  same;  that  he 

Anderson's  Diet.  537.  pledge  a  formal  acquittal  or  convi 

A  praMiitnwtit  and  An  Indictment  dif-  that  he   may   take   (he   opinion  < 

fer   in  this;  a  presentment  is  properly  court  before  which  he  is  indicted, 

one   which   the    jjrand  jurors  iind  an^  by   demurrer    or  motion   in   am 

esent  to  the   court   from   their   own  judgment,  or  the  op  in 


ledge  0 


\    presented    bj- 


lents  in  the  indictment.     See 
k-nnctt.    16  Blalchf,  C.C,  ;.;o 


Ewantuls.  IXDICTMENT,  Essentials. 

n.  E88EVTIAL8. — To  be  valid  an  indictment  must  be  presented 
to  some  court  having  jurisdiction  of  the  offence  stated  therein ; 
it  must  appear  to  have  been  found  by  a  grand  jury  of  the  proper 
county  or  district ;  that  the  indictment  was  found  to  be  a  true 
bill,  and  must  be  signed  by  the  foreman  of  the  grand  jur>'.  The 
indictment  should  be  framed  with  certainty ;  and  the  charge 
must  contain  a  certain  description  of  the  crime  or  misdemeanor 
of  which  the  defendant  is  accused,  and  the  statement  of  the  facts 
by  which  it  is  constituted,  so  as  to  identify  accusation.' 

la.;gh  f.  Reg.,  L.  R.,  3  Q^B.  Div.  616.  it  seems  to  he  the  common  practice  at 

Another  function  of  the  indictment  is  this  day,    while   the   grand   jurv    who 

to  inform  the  court  of  the  facts  alleged,  found    a   hill    is    before    the  court,   to 

KO  that  it  mav  decide  whether  thev  are  amend  it,  bv    their  consent,  in  a  matter 

sufficient  in  law  to   support  a  convic-  of  form,  as  the  name  or  addition  of  the 

tion    if  one   should   he  had.     U.  S.   v.  party."      Hawkins,      P.     C    c^S.      See 

Cruikshank,  92  U.  S.   542,  558;  bk.  1^^  Starkey's  Cr.  Pi.  287. 
U.  ed.  5S8.  1.  Com.  t*.  Boyer,  i  Binn.  (Pa.)  201; 

Cli&nffe    In  IndietmeBt. — In    the    ab-  Spangler   7'.  Com.,  3   Binn.  (Pa.)    533; 

sence    of  a  statute   providing   therefor,  Randolph  r.  Com..  6   Serg.  &  R.  (Pa.) 

no  change  can  be  made  in  the  body  of  3^;    Stewart   t*.  Com.,  4    Serg.  &  R. 

an  indictment  without   a  resubmission  (Pa.)   194;   C  S.  r.  Cantril,  8  I'.  S.    (4 

o\  the  grand  jury  which  found  such  in-  Cr.)  167;  bk.  2,  L.  ed.  5S4;  2  Hale,  P.  C. 

dictment;  but  changes  in  the  "caption"  167;  4  Bl.  Com.   301. 
may  be  made  without  such  resubmis-        Tlie  Indictment  ihonld    Mt  out  the 

fion.     Com.    t^     Drew,    57    Mass.     (3  material   facts   charged  against  the  ac- 

Cush.)   279;  Com.   f.  Mahar,  33   Mass.  cused.     State  f.  O'Flaherty,  7  Nev.  15^, 

(16  Pick.)  120;  Com.  I*.  Child,  30  Mass.  and  must   be  in   the  English  language  ; 

(13      Pick.)     200;    Stale    t*.   Sexton,   3  but  where   a   document   in  the  foreign 

Hawks  (N.  C.)  L.  1S4;    Ex  parte  Bain,  language  is  introduced  it  should  be  set 

121  U.  S.   i;  bk.  30,  L.  ed.  849.  out   in   the   original    tongue,  and  then 

Hawkins  said,  in  his  well  known  translated.  Zenobio  7'.  Axtel,  6  T. 
treatise  on  the  "Pleas  of  the  Crown/*  R.  162.  Except  where  such  foreign  docu- 
hk.  2,  ch.  25,  ^  97:  "I  take  it  to  be  mentis  in  Chinese  characters.  Senator 
settled  that  no  criminal  prosecution  is  Verplank  savs  in  the  case  of  People  t*. 
within  the  benefit  of  any  of  the  stat-  White.  24  Wend.  (N.Y.)  520,  570:  "I 
utes  of  amendments;  from  whence  it  understand  the  common  law  rule  to  be, 
follows  that  no  amendment  can  be  ad-  that  an  indictment  may  be  good  wlien 
mitted  in  any  such  prosecution  but  the  offence  is  charged  in  general,  but  in- 
such  only  as  is  allowed  by  the  common  telligible  terms  sufficient  for  the  descrip- 
law.  And  agreeably  hereto  I  find  it  tion  without  further  allegations:  and 
laid  down  as  a  principle  in  some  books  that,  moreover,  a  count  may  be  divided 
that  the  bodv  of  an  indictment  re-  by  the  jury,  and  certain  allegations  re- 
moved into  the  king's  bench  from  any  jected  if  the  rest  constitute  a  complete 
inferior  court  whatsoever,  except  only  offence;  yet  when  allegations  are  made, 
those  Q^  London,  can  in  no  case  Ijc  if  thev  hie  such  as  to  enter  substantiallv 
amended.  But  it  is  said  that  the  body  into  the  description  of  the  crime,  so 
of  an  indictment  from  London  may  be  that  they  cannot  he  severed  from  it 
amended,  because  by  the  city  charter  a  without  rendering  the  description  ap- 
tenor  of  the  record  only  can  be  re-  pllcable  to  another  and  different  ofTence 
moved  from  thence."  He  further  savs  (different  in  fact  if  not  in  nature),  then 
that:  **It  seems  to  have  been  anciently  such  allegations  must  be  proved,  or  the 
the  common  practice,  where  an  indict-  indictment  is  not  sustained.  Thus,  in 
mont  appeared  to  be  insufficient,  either  the  recent  case  of  Reg.  v.  Dean,  4  Jur. 
for  its  uncertainty  or  the  want  of  proper  364.  in  England,  where,  in  an  indict- 
k'gal  words,  not  to  put  the  defendant  to  ment  for  a  conspimcy,  the  overt  acts 
answer  it;  but  if  it  were  found  in  the  were  averred  to  have  been  done  with 
sanfie  county  in  which  the  court  sat,  to  intent  to  defraud  one  Gompertz,  who 
award  process  against  the  grand  jury  was  entitled  to  receive  a  certain  sum 
to  come  into  court  and  amend  it.     And  of  motiey,  and  the  jury   found  that  he 
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Hecwiltj  md  Right  to.  INDICTMENT.  Th«  Eight  & 

The  formal  requisites  of  an  indictment  arc  the  venue 
presentment,*  tlie  name  and  condition  of  the  defendant 
names  of  third  persons,*  the  time  of  the  commission  c 
offence,"  the  offence  must  be  properly  described,*  the  c 
sion.' 

in.  Neczbbitt  un>  Bight  to  Ltoictkent— 1.  The  Bigbt 
erally.— All  criminal  prosecutions  must  be  either  by  indie 
or  information.^  Prosecution  by  information  is  in  derogat 
the  common  law,  and  a  departure  from  the  general  pol 
the  law,  and  for  that   reason  statutes  providing  for  it  whit 

was  not  so  entitled;  it  uu»  Ar/c/tliiit  the  jurv  aforesaid   unknown."     Sec 

indictment    could     not     be     sustained,  P.  C..bli.3,ch,Js,  47i;2  East,  P. 

though   a   verditt  of  )^iltv   was  found.  7S1;    z   Hale,    t.   C.tSt;  Blowr 

Lord   Denman,  Ch.  J.:'   "Suppose  I  Reg.  v.  Bies,  8  Car.  &  P.  773. 
hud  Miid  to  the  jurv,  it  is  nothing  to  do        6,  Avermeiiti   ■■  to  Tim*. — S< 

with  the  question. whettier  the  inleni  of  IX..  9.     See  also  I- .   S.   7.  Bov 

the  defendant  was  todecejve  Gonipertx;  Wash.   C.   C.   iiS;  Jacobs   !■.  ( 

the  jurj' might  have  found  the  defendant  Serg.   &   R.   (Pa)  ji6.     See  O 

guiltj-  of  a  conspiracy,  but  it  would  not  State,  fi   Miss.  14;  People  v.  Ad 

have  been   the   conspiracy  laid  in  this  Wend.  {N.  Y.)  47s;  Com.  v.  A 

indictment.     We  are  of  opinion  that  all  Dana   (Kv.)   a^\   State    :'.    II. 

the  >ubsequent  allegations  are  bound  so  Hawks     (N.   C.)   460;    Stale  v 

up  with   the  allegation  of  an   intent  to  dricks,     i     Cam.    &    N.    (K.  C 

defraud   the    person   named  that   the^  Stout  v.  Com.,  11  Serg,  &  R.(P 

c  annot  be  diBsevcred   from  it:  and  that.  1  Chit.  Cr.  L.  J17,  tii,\  State  v. 

it  being  disproved,  there  is  nothing  for  slave),  i  Dev.  (N.C.)  L.  567:  Co 

them  to  rest   upon,  and  both  counts  are  People,  83    N.   Y.  464;    s.    c, 

open  to  this  objection.     Verdict  of  not  Rep.  464;  People   f.  Adams,  17 

guiltv  to  be  entered."  (N,    Y.)   475;    Gallagher   v.   S 

1.  TIU  TSBllt  at  common   law  should  Wis.  42:;. 
always  be  laid  in  the  county  where  the        •.  D^Kilblni  tlw  OOknc*. — S< 

offence   has   been   committed,  notwith-  IX.,  6.     See  also  U.  S.   r.  Hess, 

standing  the   fact   that  the  charge  is  in  S.  483:  U.  S.   i'.   Cruikshank.  9. 

its  nature  transitory,  such  as  a  battery.  541;  U.  S.  r.  Cook,  84  U.  S.  (17 

Hawk..  P.C.,  bk.  J,ch.  3^.  ^3S.  168.     See    U.   S.   v.  Britton,  10 

I.  TJw  pTtMUtaunt  should  be  in  the  665:  U.  S.  r.  Mann,  g.;  U.  S.  5S. 

present  tense,  and  is  usually  in  (he  fol-  r,    Reese,  92    U.   S.  125,  232:  I 

lowing  formula:  "The  grand  inquest  of  Schimer,  5    Biss.   C.   C.    195;  I 

tlie  commonwealth  of  Verplank  enquir-  Watsh,  j  Dill.  C.  C.  61. 
iiij;   for   the  state  and  county  aforesaid,         T.   The    concliuloii     of     an 

upon  tliciroaths  and  affirmations  there-  ment  must  conform  to  the  proii 

in,"    Turns  c.Coin.,  47  Mass.  (6Melc.)  the  constitution  of  the  stale  wh. 

1^5;  Hite  f,  State.v  Yerg.  (Tenn.)  357.  drawn.     The conslilution  provid 

3.  A  znliitoniar  in  an  indictment  is  5,  4  11)  that  "all  prosecuUons  s 
cured  by  the  plea  of  the  defendant  carried  on  in  the  name  and  by  I 
thereto.  See  Bacon's  Abr.,  tit.  Indict'  thority  of  the  commonw-ealth  o( 
mcnl  (G,  3);  Misnomer  B.;  2  Hale,  P.  sylvania  and  conclude  again 
C.  175:  I  Chit.  P.  R.  iai\  Rex  i'.  peace  and  dign  it  v  of  the  state." 
^,  Russ.  &  R.  489.  a.    Shular   f.  "State.     104   Im 

«.  Naniti  or  Third  Fwiou. — Where  State  i'.  Ross,  14   La.   An.  364: 

names  of  third  persons   are  necessarily'  States  v.   Howard,  17  Fed.   Re 

introduced    into    an     indictment,   thev  State  i*.  Boswell,  I04lnd.54i. 
must  always  be  sUted  with  certainty  to        Tlie   stale   has    the   right   to 

a  common  intent  in  order  thai  the  de-  either  mode,  but  cannot  prosecui 

fendant  may   be  infonned  who  are  his  at   the   same  lime.     State   ;'.  Ri 

accusers;    in   those   cases     where    the  La.  An.  364. 
names  of  third  persons  cannot  be  ascer- 
tained, it  is   thought  to  be  sufficient  to 

st.itc  "'a  certain  pcrsoii  or  persons  to  the  and  therefore  n 


Vecattity  and  Eight  to.  INDICTMENT,       Conititutional  Amendmenti. 

in  opposition'  to  long  settled  policy  must  be  strictly  construed.* 

2.  Constitutional  Amendments. — Constitutional  amendments  pro- 
viding that  **no  person  shall  be  held  to  answer  for  a  capital  or 
otherwise  infamous  crime  unless  on  a  presentment  or  indictment 
of  the  grand  jury,"  are  jurisdictional,  and  no  court  of  the  United 
States  has  authority  to  try  a  prisoner  without  indictment  and 
presentment  in  such  case.*  But  this  provision  refers  solely  to 
proceedings  before  the  United  States  tribunals.* 

3.  IndicStble  OiFences — a.  Generally. — It  may  be  said  that,  as  a 
treneral  rule,  all  offences  and  misdemeanors  are  indictable  under 
the  statutes  of  the  various  states.* 

b.  Statutory  and  Common  Law  Offences — (i)  Common 
Law  Offences, — Criminal  offences  not  provided  for  in  the  codes 
or  statutes  of  the  various  States  are  punishable  as  at  common 
law.* 

(2)  Disobedience  to  Statute, — It  seems  that  disobedience  to 
the  statute  or  an  act  of  assembly  is  an  indictable  offence  at 
common  law.® 

formation,   not    necessarily   by   indict-  In  Indiana,  all   prosecutions  for  vio- 

ment.  L-nited  Stalest'.  Baugh. 4  Hughes  lations  of   the  criminal    law,   whether 

C  C.  501;    United   States   i-.  Wynn,  3  felonies   or  misdemeanors,    originating 

McCr.  C.  C.  268.  in   the   several   criminal  courts  of  the 

In  ,l//>.««?«r/.  under  the  act  concerninj'  state,   must   be   bv   indictment,  not  bv 

crimes  and   punishments,   of   1S35,  of-  information.     State  f.  Benson,  38  Ind. 

fences  punishable  by  fine  under  $  I CK)  a  re  60.     And  in  Texas,  all  offences  except 

not   indictable.      Williams    :•.   State,  4  those  in  Tex.  C rim.  Code,  art.  4 iS,  must 

Mo.  480.  be  prosecuted  by  indictment  or  informa- 

It  is  said  a  law  which  prescribes  that  tion.      (yarza    7*.   State,   it   Tex.    App. 

all  violations  of  the  penal    laws  punish-  410. 

able    by    indictment    or   presentment,  Under  the  Illinois  statute,  all  offences 

does    not    create   new    misdemeanors,  cognizable  in  the  county  court  must  l>e 

but      makes     existing      misdemeanors  prosecuted  by  information  of  the  state's 

which  are  pimii»hable  indictable.     State  attorney,  the  attorney  general,  or  some 

I'.  Maze, 6  Humph.  (Tenn.)  17.  other  person;  and  even  when  presented 

1.  State  r.  Boswell,  104  Ind.  545.  by  such  other  jjerson,  the  county  judge 

It  is  not  in  the  power  of  the  legislature  shall.endorse  thereon  that  there  isproh-' 

to  deprive  one  accused  of  crime  of  the  able  cause  for  filing  the  same.     Gal  la - 

right  to  demand  an  information  of  the  gher  x\  People,  120  111.  179. 

nature  of  the  crime   with  which  he  is  6.   Smith  r.  People.  25  111.   17;  s.  c, 

charged.  State  r.  Boswell,  104  Ind.  541.  76   Am.    Dec.   7S0;    State  r\   Pulle,  12 

An  information  cannot  be  prosecuted  Minn.  164. 

where  defendant  was  arrested  but  was  It  !•  a  rule  of  the  common  law  that  where 

not  indicted.     State  t\  Boswell,  104  Ind.  a  statute  prohibits  an  act  which  was  be- 

541;  Shular  t/.  State,  105  Ind.  289.  fore  lawful,  and  enforces  the  prohibi- 

S.    i?x /ffr/^  Bain,  121  U.S.  i.  tion   with  a   penalty,  and  a  succeeding 

The  indictment  here  referred  to  is  the  statute,  or  the  same  statute,  in  subse- 
presentation  to  the  proper  court,  under  quent  substantive  clause,  prescribes  a 
oath,  by  a  grand  jury,  duly  empanelled,  mode  of  proceeding  for  the  penalty  dif- 
of  a  charge  describing  an  offence  again>i  ferent  from  that  by  indictment,  the 
the  law  for  which  the  party  charged  prosecutor  may  notwithstanding  pro- 
may  be  punished.  Ex  fartv  Bain,  121  cced  by  indictment  upon  the  prohibi- 
V .  S.  I.  tory  clause    as  for  a    misdemeanor  at 

3.  State  t'.  Kaub,  15  Mo.  App.  433;  common  law,  or  he  may  proceed  in  the 
State  V,  Keyes,  8  Vt.  63;  s.  c,  30  Am.  manner  pointed  out  in  the  statute,  at  his 
Dec.  ^50.  option.     Phillips  r.  State,  19  Tex.  15S. 

4.  See  State  r.  Benson.  38  Ind.  f>o;  6.  Gearhart  i\  Dixon,  i  Pa.  St. 
Garza  r.  State.  11  Tex.  App.  410.  224. 
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H^MMitj  »iKl  Eight  to.  IXDlC'i'Mfi.XT.  ladicUWeM 

(3)  StatK/f  Imposing  Fine  or  Pinalty.—\^\\GTti  a>  statutL' 
hibits  an  act   to  be  done  under  a    penalty  certain,  thougii 
mention  is  made  of  indictment,  a  party  offending  against 
statute  may  be    indicted  unless  another    mode  of    recover 
prescribed,  in  which  case  the  mode  prescribed  must  be    pur'^i 

1,4)  l-ailiirc  to  Enact  Penalty. — It  seems  that  where  a  sE: 
prohibits  any  matter  of  public  convenience  to  the  liberty 
security  of  the  people,  or  commands  an  act  to  be  done,  wil 
enacting  any  penalty  for  disobeying  its  prohibitions  and 
mands,  those  who  violate  its  provisions  may  be  proseculec 
indictment  and  punished  by  fine.* 

(5)  Municipal  Charter  Penalties  and  Ordinances. — An  oR 
which  is  punished  by  penalties  authorized  and  imposed  by 
charter  and  ordinances  of  the  city  may  at  the  same  time  b 
dictable  under  the  general  law  of  the  state,  although  the  of! 
is  committed  within  the  city  limits,  because  the  power  dele<j 
to  the  city  does  not  narrow  the  application  of  the  general  law 

(6)  Effect  of  Repeal  and  Amendment  of  Statute— The  repe; 
a  statute  creating  an  offence,  without  any  saving  clause,  is  a  re 
of  the  offence,  and  judgment  cannot  be  rendered  upon  an  in 
ment  under  such  statute  found  before  the  repeal,  but  not 
until  afterwards.*     And  it  is  said  that  judgments  cannot  be 

1.   state   !■.    llclgen,   1  Speer  fS.  C.)  law    of   Iht    Kiale,  as  to  such  ol 

■)io;  Slutc  I'.  Mever,   i    Speer    {S.   C.)  within  the  cilv   limits,  and  that  a 

Jtoj;  State  v.  Maie,  (1  Humph.  (Tenti.)  nicnt  of  said  penallv,  in  such  prr 

17.     See  Hodgman   iv  People,   4    IJi'ii,  ing  before  the  mayor,  wni;  no  b.ii 

(N.  Y.)    ijq;    Stale   i'.  Corwin,  4  Mo.  criminal  prosecution  for  Ihc  ^ani 

609.  Lt-vv  r.  State,  6  Ind.  iSi. 

U,     S.    Rev.   Stat.,   4    214S.     makes         .Vviolation  ofacitv  ordinance 

liable  to  a  penalty  of  (1.000   one  who  a  criminal  ofTence,  within  the  pro 

returns  to  the  Indian  country  after  liav-  of  the  Missouri  bill  of  rights  that 

ing  been  removed.     Section  J 124  regu-  nies  must  be   prosecuted  by   inilit 

l,ite«  suits  for  penalties  gcnerulU'.  l/rlit.  onlv.  and  all  other  oHences  rrim 

thai  an  information  would  lie  for  a  vio-  b}'  indictment  or  information.  Mi 

tation  of  scetion  .2148;  that  the  provision  t'.  St.indard,  ^4  Mo.  .\pp.  19I- 
for  the  recovery  of  a  penalty  wa-  not         4.   Makers  r.  SUte,  7  Ark.  6S: 

exclusive,    hut    cumulative-     I'.    S.    v.  v,  Inhabit-ints  of  Denton,  21    L, 

Howard.  17  Fed.  Rep.  f.38.  S.)  M.  C.  107;  s.  c.,  14   Eng.  L.  J 

9.    See   Keller  :■.  State,  11    Md.   t,2t,\  124. 
K.  <-..  69  Am.  Dec.  22A;  State  r.  Fletchtr,         Bep«kl  of  Statnte.— AHer  a    » 

t,  N.  H.  157.  has    been    repealed    it  cannot  ho 

>.   State  :■.  Plunkett.  3  llarr.  (N.J.)  upon  in  respect  of  a  proceeding 

?.     See    Lcvv    :■-    State,    (<    Ind.   JSl:  it  commenced  before  its  repeal,  a 

Marshall  i'.  Standard,  i-t  Mo.  .\pp.  193.  this  respect  there  is  no  valid  disth 

Kee  title  Ordinance,  this  series.  between  matters  of  form  and  sub^ 

Charter    Penaltlei. — Where     a     citv  Where,  therefore,  between  the  ti 

charter  provided  a  penalty    for   an  of-  ofan  indictment  for  non-repairof 

fcnee.    aullioHzed    the    council    to  pass  and     pica     pleaded,    the    statute 

ordinances  to  enforce  it.  gavethe  mayor  which    alone    the    indictment  coi 

exclusive  jurisdiction  of  such  offences,  supported  was  repealed,  and  after 

and   provided    that   he  should  proceed  the  indictment  was  proceeded  «ii 

against  olTenders.  for  said  penalty,  bv  a  conviction  obtained,  the  court  ar 

action  of  debt  in  the  name  of  the  c'itv,  it  the  judgment.     Reg.  i'.   Inhabit.! 

»»>;«'■/</  that  'uch  provision-   did  "not  Denton.  31    I,.  J,  fN.  S.)  M.  C   . 

suspend  or  conflict   with    the   criminid  c.  14  En^',  I,.  &  Eq.  1J4. 
4r.8 
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dcred  upon  indictments  found  under  an  act  which  is  amended 
before  convictions  obtained,  by  an  act  var>'ing  the  forms  of 
judgment,  and  repealing  so  much  of  the  amended  act  as  is  in- 
consistent therewith,  unless  the  act  contains  a  saving  clause  as  to 
pending  indictmients ;  nor  can  judgments  be  rendered  upon  in- 
dictments found  subsequent  to  the  passage  of  the  amendatory 
act,  upon  offences  committed  prior  thereto,  said  act  containing 
no  provision  as  to  such  offences.* 

It  is  held,  however,  by  some  courts  that  an  offence  committed 
against  a  statute  while  in  force  may  be  the  subject  of  indictment 
and  punishment  after  the  repeal  of  the  statute  * 

c.  Capital  and  Infamois  Offkncks  Generally— Fei.o- 
MES. — Prosecutions  for  offences  not  capital  may  be  authorized  by 
*itatute  to  be  by  indictment  or  information,  in  the  discretion  of 
the  prosecuting  officer,^  because  a  state  is  not  forbidden  by  the 
United  States  constitution  from  prosecuting  felonies  by  infor- 
mation,'* and  an  offence  against  the  law  of  the  United  States, 
which  is  of  a  character  not  capital  or  infamous,^  may  be  prose- 
cuted in  the  courts  of  the  United  States  by  an  information 
according  to  the  courts  of  the  common  law.® 

d.  Misdemeanors. — The  constitutional  provisions  requiring 
indictment  and  trial  by  jury  on  "criminal  charges'*  do  not,  it 
seems,  apply  to  misdemeanors.' 

An  indictment  for  a  misdemeanor  is  not  necessary  at  common 
law;  the  prosecution  maybe  by  information ;  *  and  the  same  is 
true  under  many  of  the  state  statutes.® 

e.  Effect  of  Knowledoe  or  Intent.— The  intention  to 
commit  an  injury  within  the  statute  under  which  the  prisoner  is 
indicted,  as  the  means  of  the   accomplishment   of  any  ultimate 

1.  State  V.  Fletcher,  i  R.  I.  193.  •  121  U.  S.  281;  Ex  parte  Wilson,  114  U. 

2.  See  People  r.  Q^iinn,  iSCal.  122;  S.  417;  U.  S.  r.  Tod,  25  Fed.  Rep.  815. 
State  V.  Mathews,  14  Mo.  133.  See  tit.  InfamovsCrimes,  Am.  &  Eng. 

In   the   case   of  Walters   v.  State,  5  Encv.  of  L.,  vol.  10. 
Iowa    507,  the  supreme  court   of  Iowa         6.  l*.S.r.  Shepard,  i  Abb.  (U.S.)43i. 
Wt/that  an  indictment  in  the  district         7.  McGinnis     r.     State,    9    Humph, 

court  in  a  case  where  the  offence  in  less  (Tenn.)  43;  s.  c,  49  Am.  Dec.  607.     Sec 

than  felony,  or  in  which  the  punishment  tit.     Misdemeanors,     Am.     k.     Fnj;. 

does  not  exceed  a  fine  of  $100,   or  im-  Ency.  of  L. 

pri»»onment    for    thirty     days,     which         It   is   said   by   the  supreme  court  of 

charges  the  offence  to  have  been  com-  Missouri,  in  the  case  of  State  v.  Cowan, 

jjiitted  subsequent  to  the  taking  effect  29  Mo.  330,  that  the  general  assembly 

of  the  new  constitution  of  the  state  of  has    power,    under    the    constitutional 

Iowa,   is   void,  under   art.  i,  ^  10  of  the  amendment,  to  provide  that  for  offences, 

constitution.  of  the  grade  of  misdemeanors   persons 

3.  State  V,  Cole,  38  La.  An.  S43.  may    be   proceeded  against  criminal Iy» 

4.  Shular    7'.     State,    105    Ind.   2S9;  either  by  indictment  or  information. 
State  r.  Boswell.  X04  Ind.  541.'  8.  Smith  7'.  State. 63  Ga.  16S;  Doug- 

B.  Infamona  Crimea. — A    crime    pun-  lass   :'.  State,  72  Ind.  3S5;   Roddick  7'. 

Uhable   bv  impri-^onment  in  the   peni-  State,  4   Tex.    App.    32:    McGinn  is    t*. 

tcntiary  for  more  than  a  year  is   infa-  State.  9   Humph.  (Tenn.)  43;   s.  c,  49 

mous  within  the  meaning  of  the  fifth  Am.  Dec.  (^nyf. 

aniendmcnt,  and  the  prosecution  must  9.  See   Douglass    7'.   State.    72    Ind. 

be  b\  indictment.      Parkinson  v.  U.  S.,  385;  Smith  z\  State,  63  (>a.  168. 
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and   unlawful   object,   is  not   taken  out   of  the  operation  o: 
statute  by  the  existence  of  such  ultimate  design.' 

IV.  NAIUSE,  FOBX,  abb  KzaUISITEB  OXHEEALLT— 1.  Gt 
Bnle*.— The  rules  of  pleading  are  the  same  in  civil  and  cHr 
cases. ^ 

2.  Form. — The  legislature  may  ordain  any  forms   of  indict 
not  unconstitutional;*  but   this  power  of  the  legislature  to 
and  fashion  the  form  of  the  indictment  is  plcnarj-;  its   subst. 
however,  cannot  be  dispensed  with.* 

3.  Eeqniiitei  ULd  Sufficiency. — The  leading  requisites  of  an  ir 
ment  at  common  law  are  required  under  the  statutes  of 
various  states."  It  maybe  stated,  as  a  general  proposition, 
an  indictment  must  contain  the  title  of  the  prosecution,  the  i 


1.  See  People  i:  Adward».  5  Mich. 
zi;  People  i-.  Carmichael.  5  Mich.  10;  s. 
<.-„  71  Am.  Dec.  769.  See  4  Am.  & 
Eng.  Encj.  of  L.,  pp.  673-677,  746. 

Bui  it  is  eaid  in  the  case  of  McPher- 
son  f.  Slate,  2j  Ga.  478,  that  a  notice  to 
A'k  wife  which  was  not  conimutiicated 
to  him  will  not  render  an  act  criminal 
which  would   hov^  been  justifiahlc  but 


rcqi 


.'er.  cannot  he  dispensed  with. 
,  O'FIaherlv,  7  Nev.  153. 
The  article  of  the  constitution 

i  prosecutions   to   be  bv   > 

r  ir- 


.    United  States   ■■ 


law     indit 


Stale.  33  Ark.  561 

■  Indictment.InCalifornia.is  moreihar 
mere  accusation  based  upon  probabli 
<:aiiKe.  being  an  accusation  based  u 
legal  testimony  of  a  direct  and  posi 
character,  and  the  concurring  jud|rnient 
of  at  least  twelve  of  the  grand  jurors 
th.1t  upon  the  evidence  presented  to 
them  the  defendant  is  guiltv.  People 
r.  Tinder,  (9  Cal.  .;ig;  s.  c..  81  Am. 
Dec.  77. 

Georgia  Code,  section  463;  obliterates 
the    distinction     lietween   presentments 
Groves  t'.  Slate,  73 


the  legislature  from  prescribini 
I'onns  of  *uch  inslniments.  Sti 
Mullen.  14  La.  An.  577. 

The  legislature  has  laid  down  c 
general  rules  in  relation  lo  the  mi 
fact"  of  an  Indie Im en t.  and  le 
courts  to  applv  those  rules  and 
the  forms  \ty  judicial  decision.  1 
I'.  State.  9  Ind.  40S. 

Art.  6,  p.  44.  of  the  Rev.  Ci 
Mississippi,  applies  the  code  only 
modes  and  forms  of  procedure  up 
dictments  for  olTences  committeil 
based  upon  to  its  adoption,  and  docs  not  affe 
rijghts  of  parties  prosecuted  for 
oflenceii  as  to  any  substantial  rigl 
defence  which  existed  under  the  1 
lorce  when  the  code  went  into  c 
tion.    Josephine  r.  State.  39  M[ss.< 

Under  the  constitution  two  mot 
prosecution  cannot  be  carried  on  i 
same  court,  but  different  modes  m 
established  for  different  courts,  sc 
as  neither  is  bad  in  itself  Re 
State.  II  Ind.  641. 

Courts  are  not  disposed  to  reU 
strictness  required  by  the  commo 

the  form  of  indictments,  withou 


In  Kenluciiy.  prosecutions  commenced 
before  September  1st,  l8i;4,  may  be  regu- 
lated, either  according  to  the  laws  ex- 
isting at  the  lime  of  the  adoption  of  the  islative  aulhorit 
criminal  code,  or  according  to  the  pro  r.  State.  18  Tepi. 
visionn  of  the  code  itself.  Walston  r. 
Com..  16  B.  Mon.  (Kv.)  H- 

In  Texas.  In  criminal  cases,  the  com- 
mon law  system  of  pleading  prevails. 
State  71.  Odum.  11  Tex.  12. 

S.  Dillon  f.  State.  9  Ind.  409:  State 
f.  Comstock.  27  Vt.  !s.l- 

The  power  of  the  legislature  to 
mold  and  fashion  the  form  of  an  in- 
dictment Is  plenary;  its  substance,  how- 


O'Flahertj",  7  Nev. 

B.   See  Ham   r.   State,    17  Ala. 

People  I'.  Aro,  6  Cal.  307;  s.  c.  6i 

Dec.   ^03;  State  x:  Callendine,  8 


An   indictment   is    suflicient  in 
when,  if  a  defendant  were  found  ) 

thereimdcr.    judgment    would    nr 

arrested,    and     vic'r    vrrsa.     BIbc 

36  Ga.  44;.s.  C..91  Am.  Der 
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the  court  in  which  it  is  presented,  names  of  parties,  a  state- 
it  of  ordinary,  concise  and  generally  intelligible  language,  of 
acts  constituting  the  offence  ;  and  must  be  direct  and  certain 

0  the  party  and  offence  charged,  the  county  of  its  commission, 

1  the  circumstances,  if  they  are  necessary  to  constitute  a  com- 
te  offence,* 

rhe  sufficiency  of  an  indictment,  under  any  statute  or  code  of 
ninal  procedure^  must  be  determined  by  the  provisions  of  that 
lute  or  code.* 

^  COMBTBDCTIOK. —  Except  where  technical  expressions  must 
used,  no  different  construction  must4ie  given  to  the  words  of 
indictment  from  that  which  they  bear  in  ordinary  accepta- 
1 ;'  and  in  giving  a  construction  to  an  indictment,  the  obvi- 
purpose  of  the  pleader  should  have  influence  in  the  colla- 
i  of  the  sentences,  and  a  term  -used  may  be  referred  to  that 
ecedent  which  accords  to  the  general  tenor  of  the  preceding, 
sther  it  conforms  to  strict  grammatical  rules  or  not.* 
n.  The  Tnroixo,  Captiot,  etc. — 1.  The  ProMoator. — It  is 
ught  that  as  a  general  rule  it  is  riot  necessary  that  there  be 
ubtic  prosecutor  to  justify  the  grand  jury  in  finding  a  valid 
sentment  against  an  ordinary  malfeasance  in  office,"  larceny* 
:he  like,  because  an  informer  is  not  necessary  to  an  indictment.*^ 

rrtklntr.— Anindiclment.thoughln-  I'eople  v.  Littlelteld.  5  Cal.  355;    Smith 

iciallv  and  clumKi'lv  drawn,  if  it  a1-  i'.  State,  1  Kan.  3(11;. 

f^ullicient   matter   to   indicate   the         Under   the    criminal    cod^  of  Cali- 

ic  and  pemon  char^red,  will  be  ru«-  Cornia.  words  uiied  in  an  Indictment  are 

ed.     Madden   i'.  State.  I    Kan,   340.  to  be  construed  according  to  their  toin- 

Im  TWinlnnaiita  of  aa  Indlotmant,  mon     acceptation,    except     word*     or 

the  California  statute,  are  Raid  to  phrases    ep-cifieally     defined    bjr    law. 


quite,  the  same  a 
mon  [aw.  except  as  to  the  manner 
itating  the  matter  necestarj'  to  be 
■ged.  People  v.  Aro.  6  Cal.  207; 
,  6;  Am.  Dec.  503.  In  Iowa  it  ie 
that  the  tla[ule  doe«  not  dispenfie 
I  the  leading  requisite  of  indict- 
t(.     State   V.   Callendine.   8   Iowa 


nder  the  slatuIeK  of  Mir 
Ciment  is  divided  into  two  parts: 
.  the  accusation;  and  second,  the 
^ijication     of    the    crime    char);i:d. 


People  V.  Littlcfield.  ;  Cal.  355. 

The  Kansas  Criminal  Code.  seciion» 
87  and  89.  diverts  indictments  of  all  arli- 
Hcial  and  technical  construction  and 
gives  to  their  language  its  natural  anJ 
ordinan-  meaning.     Smith  i'.   Stale.  I 


Kar 
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ded   into  Mrveral  classes  or  degrees, 
sufficient  il  the  Indictment  charge     pears  ii 
defendant  with   having  committed     proseci 
offence  by   name,  in  the   accusing         " 
t,   and  bring  it  within  some  one  of 
classes  or  degrees  in  the  descriptive 
t  or  specification.     State  v.  Eno,   8 


Slate  T).  Beasom.  40  N.  II.  367. 

a.   Sec  Groves  i'.  State,  73  Ga.  ;oi. 

«.   U,  S.  f.  Flanakin,   1   Hemp>L,  C. 

C.30. 

T.    Molett  I'.  State,  33  Ala.  408. 

A   prosecutor  is  one  who  prefers  an 

accusation   against   a   party    whom  he 

.uspects  to  be  guiltv.     A  parlv  who  ap- 


inlv   II 


Slate 


Jane  x:  Com.,  3  Met.  (Kv.)  18. 
Madden    v.     Slate,    i    Ran.   340; 
I.  :■-  P.itterson.  3  Met.  (Kv.)  374. 


port  of  a  complaint,  is  not  therefori 
be  deemed  the  complainant,  but  it  n 
appear  of  record.     State   ;■.  Bailey. 


The  Finding,  Cfcptioo,  (tc  I^'DICTMEXT.  TiniaafFiii 

However,  there  must  be  a  prosecuting  officer  in   bringing  ar 
dictmont  before  the  court,  who  must  conduct    the  proceeding 
person,  but  the  actual  trial  before  the  court  and  jurj'  may  be 
ducted  by  other  counsel.' 

8.  Time  of  Finding.— An  indictment  may  be  returned  foi 
offence  committed  at  any  time  previous  to  the  finding  thei 
provided  it  is  not  barred  by  the  statute  of  limitations,*  » 
though  the  crime  was  committed  after  the  coiti  men  cement  of 
term  of  court  at  which  the  indictment  was  found.^  In  such 
it  should  appear  in  the  caption  of  the  indictment  that  it 
found  at  a  term  begun  afld  holden  and  continued  by  adjoumn 
to  a  day  named,  being  after  the  time  of  the  alleged  offer 
But  where  an  information  is  presented  and  filed  on  the  day 
offence  is  alleged  to  have  been  committed,  it  is  fatally  defec 
notwithstanding  the  complaint  shows  that  it  was  filed  subseqi 
to  the  commission  of  the  offence.*  It  is  no  objection  to  ar 
dictment  that  it  was  found  while  an  investigation  of  the  ch 
was  pending  before  the  committing  magistrate  or  before  an 
amination  before  a  coroner  has  been  completed.* 

3.  At  What  Term  of  Court  Hay  be  Foond — a.  Gener.\lly:    F 
UI.AR  Tkrm. — An  indictment  may  be  found  by  any  general  t 

tnent   as   prosecutor,   the  rffect  is   the  tn  State    t.     Strong,    39    La. 

same    ae    if  there   wa»   no   prosecutor.  1181,      an      inrormation       waa 

State  V.  Tankernly.  6  Lea  [Tenn.)   581.  sented  and   filed   within  one  ^ear 

Daatli  of  PraiMiiitar. — The  accident  of  the  offence  charged  had  become   kr 

Ihe  death  of  the  prosecutor  marked  on  to  the   officer,  authorized  to  proet 

an  indictment,  pending  the  prosecution,  and  the  court  keld  that  it  presented 

does  not  operate  as  a  discharge  of  the  question  of  prescription  as  an  issue 

accused.     The  prosecution  continues  as  the  jury. 

if   no   death   had    occurred.     Slate    v.  In  Stater.  Miller.  11  Hutnph.  (Tt 

Loftis,  3  Head.  (Tenn.)  500.  J05,  It  was  keld  Xti»t  a  statute  provi 

1.   Byrdi'.  State,lMi8R.  (l  How.)  547.  that  "all  prosecutions  br  presentmei 

III  Tennessee  an  indictment  must  be  indictment   for  misdemeanors  shal 

preferred  bj-  the  attorney  general  for  a  commenced  within  twelve  month*  j 

district,  or,  in  his  absence,  by  the  attor-  euch  offence  shall  have   been  com 

ner  pro  tern,  appointed  bv  the  court,  and  ted,"  is  to  be  construed   as  referrin 

the   indictment   must   appear   in    some  the  commencement  of  the  prosccul 

part  of  it  to  be  signed  bv  him,  otherwise  as    bj'   apprehension   upon   a   wan 

it  is  defective  and  a  conviction  founded  and  requiring  hail  for   appearance, 

on   the   indictment   will   be    set    aside,  not  merelv  to  the  finding  of  the  ini 

llite  I'.  Slate.g  Yerg.  {Tenn.)   198.  menl. 

3.  Kennedy;.  State.  22  Tex.  App.  689.  PTerloiii  Exuntnatlon.— The  slat 

3.  Allen  f.  State.  5  Wis.  J39,  regulating  the  arrest  and  romniiln 
The  grand  jury,  before  whom  a  per-  of  persons  accused  of  crimes  and  : 

jury  is  committed,  may  indict  Ihe  wit-  demeanors  do  not  require  the  prev 

ness  for  the  crime.     State  i'.  Terrv,  30  e\aminaliqn  of  a  prisoner  before  a  c 

Mo.  3ft8.                                              '  mitting  magistrate  in  order  to  autlic 

4.  Com.  f.  Gee.  60  Mass.   (6  Cush.)  the  grand  jurv  to  enquire  into  the  1 
174.  ler  and  find  a'  bill  of  indictment.      S 

In  Massachusetts  there  is  no  limita-  v.  Bunger,  14  La.  An.  465. 
lion  short  of  six  years  upon  indictment        8.    Kennedy   v.  State?  12  Ten.   i 

found   under  Gen.  Stat.,  ch.   160.  (j  34.  AS9. 

against  common  carriers  of  passengers.        6.   People  v,  Hvler.  i  Park.  Cr. 

Com.   T.    East   Boston   Ferry    Co.,   95  (N,  Y.)  566;  People  7-.  Horlon,  4  I 

Mas^.  (13  Allen)  5S9.  '  Cr.  Cas.'(N.  V.)  211. 
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he  court  legally  holdeti  after  the  commission  of  such  crime  or 
re  the  crime  is  committed  while  the  yrand  juryis  in  session;' 
an  indictment  found  by  a  j-rand  jurj-  at  a  term  of  court  held 
time  unauthorized  by  law  will  be  a  nullity,  and  the  proceed- 
thereon  invalid.* 

^herc  a  person  has  been  held  for  a  crime  to  answer  at  a  desig- 
'd  term  of  court,  if  the  witnesses  for  s;iid  person  have  not 
1  prevented  from  attending  court  and  no  indictment  has  been 
id  against  him  at  the  term  to  which  he  is  held  to  answer,  he 
ild  be  discharged,*  However,  it  is  held  by  some  authorities 
a  prisoner  is  not  entitled  to  a  discharge  because  a  term  of 
court  has  passed,  and  an  indictment  was  to  be  found  against 
,  unless  the  record  shows  that  the  grand  jury  heard  evidence 
nst  him.* 
Special,  Extr^v  ani>  Adjourned  Tkrms;  Recess.— A 
1  indictment  may  be  found  at  any  duly  called  special,^  ex- 
State  f.  Terrv.  30  Mo.  36S;  Stale  Appc^K  in  Waller r.  Com.  (Va.  App.), 
nK63N.  C.>^6;  .\llen  :■.  Stale.  5  S.  K.  Rep.  364.  that  it  is  HufficleiK 
is.  319.  See  infra  2,  "Time  of  reason  for  refusing  lo  disclmnte  a  pris- 
ine."  oner   under   Uie   criminal   oodeorVir- 

MoHSBchuKCtts  tmder  the  statute  einia.  which  provide*  that  a  person  shull 
04.  ch.  10;.  ^  (>.  an  indictment  for  be  discharged  if  not  indicted  before  the 
lital  offence  mifht  be  found,  re-  end  of  the  second  term  after  his  arrest, 
■  "   ■  ■    ind  filed  of  record,  at     that,the  prisoner  haa  been  indicted  every 


by 


,   though 


lital  offence  could  n 
,s  three  Jt<H ices  oftl 
present.     Com.  v.  Brale^' 


rt  at  leant     Will 


'.  Slate.  1    Blackf.  (Ind.)  4 


■    43S; 


State      V.      Nash, 

State   !■.  Smith,  7   Iowa   144;  Stale  f. 
Indictment    should  be     Moran.  7  Jowa  i^fi;  Young  i'.  State.  1 

How.  (Miss.)  W.c;;  Hell's  Case.  SGraU. 

(V».)6oO. 

IptolAl  Tarm— FOTBT  to  Eupuial 
OrftBd  Jury  >ad  Ratnm  IndletHMSt. — In 
Sute  V.  NaKh,  7  loiia  347.  It  is  liflil 
thai,  under  the  power  to  hold  a  term  of 
court  for  the  trial  of  criminal  cases,  the 
court  has  power  to  empanel  a  grand 
jury  and  have  an  tndlclment  found  and 
transact  all   business  rclatinglo  crimi- 


Such 

lied  and  after  conviction  thereoi 
nent  should  be  arrested  on  motion, 
s  Ti.  State.  46  Ala.  So. 
Lnca  at  Tim*  of  Hgldtni  Ooiut. — 
r  a  grand  jury  had  been  drawn  for 
ear,  the  law  was  changed  so  as  Ic 
re  court  lo  be  held  a  weelt  later. 
'.  that  this  did  not  make  Ihc  grand 


r.  came  too  late.     Slate  v.  JelFcoBt, 

C.   1.4- 

£« /flr/«  Two  Calf.  iiNeb.  J21. 
lolwrcaon  Fallvn  to  Indlot. — Ii  i> 
In  Ex  farle  P-ennessv.  54  Cal. 


Ihe  ground  that 
nent  was   not  found  against  hli 
lexl  term  of  court,  at  which  he 


ialsl   il 

1     statute      authorizing      sperial 
IS  of  the  circuit  court,  does   not 
it   the   finding  of  an   indictment 
special   term  against  any  other 
prisoner's  application  lor  a  dis-     person  than  the  one  for  whose  trial  the 
:  under  the  California  Penal  Code,    court  was  convened.     Wilson   v.  State. 
I  Blackf.  and.)4;S. 

Where    in    January    the    legislature 
passed  an  act  repealing  a  former  pro- 
vision, which  required  a  term  of  court 
to  be  held  in   February,  providing  thai 
.  „  all   indictments,  etc.,  rclumable  at   Ihc 

<  naid   by  the    Virginia   Court  i>f    February  term,  should  be  returnable  at 
4«3 


The  Finding,  GkptloB,  ete.  INDICTMENT.     QuUAMtioiu  of  Qru 

tra*  or  adjourned  term  of  the  court  duly  constituted  *  Ant 
recently  been  held  that  an  indictment  found  by  the  gran 
after  they  had  passed  upon  the  charge  and  voted,  any  bill 
reconsideration  by  them  of  such  charge,  and  without  an\ 
tion  from  the  court,  is  not  void  by  reason  of  its  having 
found  during  the  recess  of  the  court." 

4.  aaalifioations  and  Competency  of  Onnd  Joron — a.  Effe 
Incompetkncv. — To  be  valid,  an  indictment  for  a  crime  i 
demeanor  must  have  been  found  by  persons  competent  tc 
on  such  jury,  and  where  one  of  the  jurors  is  incompeter 
indictment  will  be  void,*  if  exception  thereto  is  taken 
defendant.* 

b.  Citizenship. — It  is  not  a  valid  objection  to  an  indi( 
that  one  of  the  jurors  who  found  it  was  an  alien,*  where 
not  also  alleged  that  the  juror  had  not  declared  his  intent 
becoming  a  citizen.' 

c.  Personal  Interest  ok  Prejudice. — An  indictment 
wise  valid  will  not  be  objectionable  because  it  was  found  by  a 
jury,  one  of  the  members  of  which  was  an  interested  tax-( 


the   September   term,  in  March  if  was  S.  People -f.  Sheriff,  ii    N. 

enacted   that  a  special   term  should  be  Proc.  Rep.  172. 

held   in   April  or  May.  for  Ihe  (rial  of  4.  See   Levy  f.  Wilson,  69  C 

criminal    cases     only;   hrld.   that     an  Kitrol   v.    SUIc,  9   Fla.   9;   Be 

indiclment    which     was    made    before  State,  34  Miss.  603;  State  i'.  Di 

January,  and  returnable  at  the  February  Yerg.  (Tenn.)  171. 

term,    was     not,    by    the     statute     of  B.  Kitrol  r.  State, 9  Fla.  9. 

January,  continued  until  September,  hut  Aa  ftconaatonr  pftper  found  bj 

that   tlie   party  might   be   tried   at   the  of  men  stvled  a  grand  jury,  bi 

special  term  in  May.     State  v.  Moran,  fact  or  In  law  a  valid  anif  consti 

7  Iowa    236:  State    f  ■   Smith,  7    Iowa  grand  jury,  is  worthless  and  voi 

2.14.  indictment,  and  the  court  has  n 

A  prisoner  being  sent  on  for  further  diction    to    try  a   defendant  u 

trial   hv  an  examining  court,  which  sat  Levy  v.  Wilson,  69  Cal.  105. 

during  the  Kession  of  3ie  circuit  court  to  Tlw  lt«ne  balng  vbstbtr  oni 

which  he  is  sent  for  further  trial,  thai  grand  JnroQi  vai    conii«t«nt, 

term  of  the  circuit  court  is  not  one  of  slruction  that  "  the  indictment  1 

the  two  at  which  the  statute  directs  that  found  by  a  grand  jury,  above 

he  shall  be  indicted  or  discharged  from  ceptions,  of  the  prisoner's  own  c 

imprisonment.     Bell  v.  Com.,  8   Gratt.  and     that    this    was     a    consti 

(Va.)  600.  right   of  which  every  man   had 

1.  An  AXtra  term    of   the   court    of  to  avail   himseir,  was  itld  u»el 

general  sessions  was  convened,  but  no  inapplicable,    and    therefore    \ 

petit  jury  summoned.      Held,  that  the  refused.      Eeason    v.   State,   3, 

court  was  legally  constituled,  and  Ihe  6oj. 

i;rand  jurors  in  attendance  could  find  an  8.  Slate   v.  Taylor,  8   Blackf 

indictment.     State  v.  Cardoza,  11  S,  C.  178. 

191;.  T.  Mon.   Rev.  Stat.  7S0,  p.  s; 

il.  L'lmer  t.  State,  14  Ind.   e;2*  Slate  requires   citizenship   or  declari 

r.  Davi^,  Z2  Minn.  423.  intention   as  a  qualification  for 

It  1(  no  Tklld  objection  to  an  Indlot-  on     the     grand     jury.      Tcrril 

ment  that  it  was  found   and   presented  Harding.  6  Mont.  313. 

bv   the   grand    jury   at   an    adjourned  8.  It  is  no  defence  to  an   Ind 

regular  term  of  the  court',  and  al^er  the  (or  an  offence  punishable  with  a 

petit  jiirv  had   been  finally  discharged,  be  paid   to  the  use  of  a  town,  t 

Sl;itf  ;■.  'Davis,  jj  Minn.  413.  foreman  of  the  grand  jury  wh 
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troiig  political  partisan, *  an  officer  of  the  law,*  a  former 
secutor  of  the  defendant.' 

'.  Quakers  and  Women. — Quakers*  and  women*  are  not 
ipetent  to  serve  as  jurors,  either  grand  or  petit,  in  some  juris- 
:ions,  and  Indictments  found  by  jurors  of  which  they  arc  a 
Tiber  are  for  that  reason  invalid  if  objected  to. 

Freeholders,  Householders.— It  is  generally  required 
t  the  members  of  the  grand  jury  which  returns  an  indictment 
II  be  freeholders  or  householders.  Where  this  is  the  case  an 
ictment  found  is  void  if  one  of  the  grand  jurors  was  neither  a 
holder  nor  a  householder;  and  such  disqualification  of  said 
)r  may  be  pleaded  in  abatement  before  the  general  issue.* 
.  Former  Service  on  Regular  Jury.— Where  the  statute 
mpts  a  person  from  serving  on  a  regular  Jury  within  two  years, 
ndictment  found  by  a  grand  jury  of  which  those  who  have 
'ed  on  a  regular  jury  within  the  period  for  which  they  were 
mpt  from  Jury  duty,  is  not  invalid  because  of  disqualifications 
uch  juror.' 

,  Orgtaintion  of  Onnd  Jnry. — To  be  vahd,  an  indictment  must 
found  by  a  grand  jury  constituted  and  convoked  by  the  requi- 
number  of  competent  grand  jurors;  is  void  if  an  unauthor- 
I  person  participates  In  the  proceedings.' 

>ill  was  a  taxable  inhabitant  of  tliat  qualified  electors  and  householden.  shall 

I.     Com.  V.  Ryan.  5  Mass.  90.  be  competent  to  serve  as  grand  jurorB." 

TlMCuttlistainMUftiimDberot  >  notwithstanding   an  act   passed  suI»l'- 

leal  pkrtj.  and  ■  strong  partisan,  quentlji  to  llie  enactment  of  the  code 

not  affect  hit  qualifications  as  a  making  women  qualified  electom.     Ilur- 

d  juror.     U.  S.  V.  Eagan,  30  Fed.  land  v.  Territory,  3  Wash.  Ter.  131, 

608.  «.  State  V.  Duncan,  7  Yerg.  (Tenn.) 

Xt»  IketUuit  oii«irmnd]nr<ir  wmik  271;  liarlandr.  Territory,  3  Wash.  Ter. 

M    «r   Uta    paace    and    two   were  111.     Compart   Slate  i'.  ilendcrson.  19 

tv  sheriffs  doe^  not  disqualifj'  them  W.  Va.  147. 

serving,    although,    under    Rev:  Although   one   of  the   grand   juror* 

Te».,  art.  30H,  such   officers   are  who  lound   an   indictment  was   not   a 

ipt  from   jurv  service   when   (hey  freeholder,  as   required   by  act    W.  Va. 

1  such  excmpfion.     Owens  i'.  State,  1882,   ch.    138,   44   2-4,  the   indictment 

W.  Rep.  658.  will  be  sufficient,  under  section    1;   of 

The   court   will    not   exclude   from  that  act,  which  provides  that  an  indict- 

^-and  jury  a  person  who  has  been  ment  Bhall  not  be  quashed  on  account 

prosecutor  of   one   accused    of   a  of  theincompetencv  or  disqualllicalimi 

:al  crime,  whose  case  may  probably  of  any  one  or  more  of  the  grand  juror>- 

wrought    before    the    grand     jurv.  who  found  it.     State  v.  Henderson,  jg 

ler's  Case.8  Mass.  j86.     But  whePe  W.  Va.  147, 

of  the  grand  jury  afterwards  s.it  ati  k.  married  woman,  under  the  laws  of 

rr«e  jurors   upon   the   trial   of    an  Washington  Territory,  living  with  her 

tmenl   of   their  own    finding,   the  husband,  in  not  a  householder,  and  is. 

t  granted  a  new   trial   upon  con-  therefore,  not  qualified  to  sit  as  a  grand 

>n.       Com.    1-.    Hussy,    13    Mass.  juror,  the  statute  prescribing  the  qualifi- 
cations to  grand  jurors  requiring  them 

Com.  V.  Smith,  9  Mass,  107-  to  be  householders.     Harland  r.  Terri- 


■mpetenl  to  * 
eth,  under  t 


qualified   electors   shall   be  c 
It  to  serve  as  petit  jurors,  and  all 
10  C.  of  L— 30  46 
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a.  Number  of  Jurors. — The  indictment  must  be  foun 
grand  jury  composed  of  the  number  designated  by  statute ; 
if  composed  of  a  greater  number  the  indictment  will  be  ba 
all  proceedings  based  thereon* 

Where     there     was    not     a    sufficient  In    Taxks.  under   Const..   4 

number    of   eompetcnt    grand    jurors  5,  providiu-;  tliat  "Kranil  juriee  1 

and      alternates      prenenl      and      not  compoied    of   nvelve    men,    hi 

exi.'U'^d.      the      court      ordered      the  members  of  a -^rand  jurr  shall  b 

deficiencv   to    be    made   up   from    the  rum  to  transact  business   and 

jiL'lit  jurors  who  had  been  Bummoned,  bills,'' a  bill  presented  bv  elevei 

though    not    empanelled    and    sworn,  bers,  when  one  of  Ihe  panel  of 

tifid,    that    though   irregular   for   Hie  has   been    excused   h;-   the   coi 

court  to  designate,  bj'  name,  persons  lo  gone    bejond    its  jurisdiction, ; 

till    the    panel,    yet   such    irregularity  become  a    resideni    of    anolhe 

would  not  invalidate  all  the  proceedings  is   sufficient,      Drnke     v.    Stati 

of  the  grand  jury.     Runnels  v.  State,  App.),  7  S.  \V.  Rep.   868;  Jacl 

iS  Ark.   lit.         ■  State  (Tex.  .\pp.).  7  S.  W.  Rep 

l.  See   People  v.  Butler,  8  Cal.  435;  In  Texas,  an  indictment  presi 

Norris'   House    f.    Sute,   3  G.  Greene  a  bodv  of  fotirteen  persons  assu 

■' "    Low's    Case,    4   Me.    (4  act  as  a  grand  jur              '"        ^ 

-    •    ,.  btc.  i;ii    mem     

'.  Stale.  23  Tex.  App.  691; 


Ireenl,)  439;    s.  c.  16  Am.  Dec.  171;     ment  upon  the  Ibrfeiled  rect^ni 
lo.vle  r.  Slate,  ,j   p' '  "^     ' 


t2;  Turk  v.     the  pert>on  indicted  i 


{Tex.   App.);  7  S.  W.  Rep.  872;  Drake  Rep.  479. 
r.  State.  (Tex.App.);  7  S.  W.  Rep.  868;         In  W.itts  i-.  State.  12  Tex.  !■ 

Ilarrell   v.   State,   12   Tex.    App.   691;  the   grand    jury   which    prese 

Wells  V.  State,    it     Tex.     App.    ^94;  indictment    had.   before    such 

Watts  r.  State,  31  Tex.  App.  571;  L'.  S.  tnent.  excused  one  of  its  mem 

V.  Eagnn,  30  Fed.  Rep.  6ce,  Ihe  term,  leaving  onlv  eleven  ir 

tn      OftlUornlA,      though      nine     of  Held  not  to  alfect  the  validity  □ 

twenty-three  grand  jurors  be  challenged  dictment. 

for  cause  and  set  aside,  the  indictment        Complatlng    Oruid    Jtiry  Is 

found     by     the    fourteen,  the    statute  Court. — Under   Rev.   Slat.,   U. 

requiring   twelve,   is   good.     People  f.  providing    that      "If,  of    the 

Hutler.  8  Cal.  43^.  summoned,   less    than    sixteen 

In   lowft,  an   indictment  foimd  by  a  thev  shall  be  placed  on  the  gra 

grand  jury  connisting  of  less  than  fifteen  ami  the  court  sliall  order  the  mi 

persons   is   nol  legal,  although  twelve  summon     .     .     .     from  the  bod 

concur  in  it.     Norris'  House  :'.  Slate.  3  district,  and  not  from  the  bysla 

Greene  (Iowa)  513.  sufficient  number  of  persons  to  c 

In  IlkllM.  an  intftctment  not  found  by  the  grand  jury."  the  court  has  1 

twelve  of  the  grand  jury  is  void  and  er-  to  determine  of  how  many  per 

roncouE,  and   the  facl  that  the  indict-  to   twenty' -three,  the    grand  Ju 

ment  was  fomid  by  twelve  of  the  grand  consist;  but   if  more  than  sixl 

jury,  the  parly  accused  may  show  by  less  than  the    number   orderei 

solemn     su^estion     before     pleading,  under   Ihe   first   venire,  and   tl 

Low's  Case.  4  Me.   (4  Greenl.)  439;  s.  sees  fit  to  require  an  additional 

c.   1(1  Am.  Dec.  :7i.  to    make    up    the   full    panel, 

la  Oblo,  an   indictment,  found  by  a  ordered,  the  deficiency  must  be 

grand  jury  composed  of  less  than  fifteen  by   ordering    additional    name 

persons,  '   having     the     qualifications  drawn  from   Ihe  wheel,  and   nt 

required  by  the  statute,  is  not  sufficient  recting  the  marshal  to  select  tl 

to   put   the   accused  upon  trial;  and  a  tional  jurors  from  the  body  of 

plea  to  the  indictment  that  one  of  the  tricl,  or  from  the  particular  loc! 

grand  jurors  had  not  the  requisite  statu-  the  dislricl.      United -States  r. 

torv  mial ideations   is  a   good   plea  in  30  Fed.  Rep.  608. 
bar.     Doyle  I'.  State,  17  Ohio  222.  !.   Sec   Harding   t:    State,   : 

An  indictment   is  valid   If  found  bv  210;   People   1:   'Thurston,  j  I 

twelve  grand  jurors,  though  one  of  the  Wells  r.  State,  21  Tex.  App.  ~,c, 

panel  may  have  mi-hehaved.      Turk  l:         An  indictment  found  by  a  gr 

State.  7  Ohio.  pt.  i,  240.  composed  of  a  greater  numbei 
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.  Drawing,  Selection.  Impanelling — (i)  The  Validity  in 
teral. — To  be  valid,  an  indictment  must  be  found  by  a  grand 

I  legally  drawn,  selected  and  empanelled.'     It  seems  that  it  is 

necessary  that  the  drawing  and  selection  of  the  grand  jury 
made  before  the  commencement  of  the  term  of  court  at  which 

indictment  was  found;*  and  where  the  method  of  drawing 
nd  jurors  has  been  changed  by  an  amendment   of  the  organic 

of  the  State,  an  indictment  found  by  the  grand  jury  drawn 

than   specified    by   law    shall    be  the  grand  jurv   of  which  lie  is  a  rnem- 

hed  on  a  pica  in  aiMlemenl.  Hard-  ber.    Com.  v.  Thompson.  4  Leigli  { Va.) 

v.  State.  12  Ark.  no.  667;  s.  c,  jCi  Am.  Dct.  339.     The  court 

Texas,  the  grand  jurv  is  required  Bay:    "It  i»   not  necessary,  for  the  up- 

•e    compoKd    of   twelve     persons,  right  ad  minis  I  rat  ion  of  justice,  that  the 

kc    V.    State   (Tex.     App.);   7    S.  whole  jurv  svstcin  sliould  be  preserved 

Rep.     868;      Jackson     i'.    Stale,  free  and  uncdnlaminated.     The  law  de- 

c.   App.);  7   S.  W.  Rep.   87];  Tex.  mandi,  that  eat-h  grand  juror  shall  make 

'•t.,  \  13.  art.  ;.  no  presentment  through  malice,  haired 

the  cose  of  Wells  r.  State,  Ji  Tex.  or  ill-will,  and   that   he  should  not  be 

:  594.  prevenled    from   making  prcsentnienit 

ie   purported    indictment   being    a  by  motives  equally  vicioio^.      It  aUo  re- 

rntatiuii  of  a  grand  jury  composed  quires  that  the  sheriff,  whose  duty  it  is 

lirteen  persons,  it  was  kcld  that  it  to  summon  the  grand  jury,  should  dis- 

in   fact  no  indictment  at  all,  and  chiirge  that  duly   with  Ihe  sole  vtew  to 

frred  no  jurisdiction  upon  the  trial  the  public  good'     It  does  not  seem  to  be 

t  or  ils  otficerf.  to  require   a   bail  compatible   with  cither  of  these  requi- 

I  or  recognizance  of  the  defendant:  silions  of  law,   that  a  corrupt  nomlna- 

hence   the     recognizance   and    all  lion  of  himself  to  the  sheriff,  by  a  citi- 

r  proceedings  based  upon  Ihe  pur-  zen  of  the  commonweallh,  to  serve  on 

;(1  indictment  were  void.     The  rule  the  grand  jury,  should  be  permitted;  or 

a  suretv  upon  a  bail  bond  or  recog-  that  a  falne  conspiracy  or  corrupt  agree- 

rice  will  not  be  heard  to  question  the  men  t,  between  the  sheriff  and   himself, 

:iency  of  an  indiclment  after  judg-  for  that   purpose,  should  be   tolerated. 

\  nisi  cannot  be  held  to  apply  to  a  in  Scarlet  s  Case,  3  Inst.  33. 12  Rep.  9H. 

in  which  there  was  in  fact  no  In-  it  wns  charged  ihat  he,  well  knowing 
nent,  and  over  which  the  trial  court  that  he  wns  not  returned  of  the  grand 
lOt  acquired  jurisdiction.  inquest,  procured  himself  by  false  con- 
State  !■.  Clough.  49  Me.  573;  Stale  spirucy  to  be  sworn  00  the  same,  and  it 
tlcNamara,  3  Nev.  70;  Com.  i'.  was  decided  Ihat  such  procurement  was 
rnpson,  4  l..eigh  (Va.)  (167;  s,  c,  i(<  an  indklable  offence,  ns  well  at  common 

Dec.  339.                               '  law  as  under  the  statute.  11  Hen.  I\', 

le  provisions  of  Cal.   Penal  Code,  cli.   g.     And   whensoever  such  corrupt 

15  .  c1.    I.  Ihat  an  indiclment  must  numinalion  shall  be  procured,  we  have 

ct  aside  "when   not  found   as  pre-  the  authorily  of  Ihts  court,  in  Com.  i'. 

>ed  in  this  code,"  means  simply  Ihut  Cherry's  Ciise,  1  Vu.  Cas.  20,  for  saying 

jBl  be  concurred  in  by  twelve  grand  Ihal    an    indiclment     or    presenlmcnt, 

r*  according  to  section  940;  it  does  found  by  a  grand  jury   so  constituted, 

efer  to  Ihe  selection,  summoning  or  may  be  avoided  bv  plea." 

anelling.     People  i'.  Colby.  ^4  Cal.  9.   See  llolman   v.   Stale  (Ga.).  4  S. 

People  -.:  Hunter.  54  Cal.  6;.  E,  Rep.  S;  Kelley  r.  Slate.  53   Ind.  37 1. 

■uililng  tlM  tfcand  Jnry.— The  oct  Where  the  grand  jury  serving  al'thc 

■ngress  of  June  30th.  1S79,  with  refer-  regular  term  of  the  superior  court  hav- 

lo  drawing  jurors  for  the  courts  of  ing  been  discharged    before   Ihe  court 

United  Stales,  did   not  repeal  Rev.  adjourned  over,  the  judge   in  vacation, 

..  %!)  Soo,  80;.  S04   or  SoS.      U.   S.  live   days   before   the   adjourned    term 

agan.  30  Fed.  Rep.  fioS.  convened,  drew  a  grand  jury  and  caused 

AUd  onpATt  ofBTmBdlnrorln  ••our-  it  lo  be  summoned,   ield,   thai   under 

a.  or  ronspiraiy  wilh  (i:i.    Code,  section   394J.  providing  that 

upon   Ihe  grand  jury,  when  from  any  .cause  the  courl  is  about 

n  indictment  found  by  to   convene,   and   no  juries   have   been 

jiir 
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under  the  provisions  of  the  previously  existing  law  will  be 

(2)  Who  May  Draw;  Selection  of  Foreman. — See  tit.  1 
Juries,  vol.  9,  pp.  2-7.* 

(3)  Lists.— T'^e.  list  of  names  from  which  the  grand  jui 
be  selected  must  be  furnished  as  provided  by  statute,'  and 
such  lists  have  been  destroyed  by  accident  or  calamity,  the 
of  the  lists  returned  being  duly  authenticated  as  exact  co 
the    original    may   be   substituted    for   the   original     des 

lists.* 

(4)  Return;  Venire. — The  court  cannot  permit  the  sh 
amend  his  return  showing  the  execution    of  the  venire  foi 

6.  ProoeedingB  By  and  Before  Grand  Jury— a.  Presenc 
■  Consent  ok  Court. — To  be  valid,  an  indictment  m 
found  by  the  grand  jury  while  the  court  is  in  session  at 
sen  ted  thereto.* 

b.  Advice  and  Directions  by  Court  and  Couf 
The  grand  jury,  in  their  deliberations  and  report  for  the 
may  be  directed  and  assisted  by  court  and  counsel.* 

drawn  for  the  same,  It  Kha!I  be  lawful  Tlia   omlulan  pf   ft  tnlddla  1 

for  the  judge  to  draw  ao  many  at,  is  nee-  thi.-   insertion  of  a  wrong  initio 

essary,    the   jury    was    legallj'    drawn,  venirr  of  grand  jurors,  is  im 

though  no  petit  yary  was  drawn   at  the  in  the  absence  of  evidence  tha 

eame  time,      tlolman  i>.  State  (Ga.).  4  another   person  bearing  the  t 

S.  E.  Rep.  3.  which     the     onus     is     on    di 

1.    Andcrbon  v.  State,  41  Ga.  9.  Rampcy  v.  State,  83  Ala.  31. 

9.    See    also    Slate    v.  Ouggan,    15  •.     See    Coolt    i.    State,  7 

R.  I.   4ii;  Blackmore  v.   State  (Ark.),  (Ind.)    i6^;    Foute   i-.  Slate,  : 

8  S.  W.  Rep.  940.  (Tenn.)  96;  Jackson  i:  Com,  ~ 

3.  Th*  UUDM  In  %b9  box  from  which  (Va.)  795. 

the   grand   jurors    are   drawn,   having  Under   the   act  la  &  13  VEc 

been  dulj'  selected  and   placed  therein,  which  requires  in  certain  cases 

any  irregularity  in  preparing  and  certi-  sentofa  judge  before  an  indicb 

fying  the  lists   or  the  book  which   the  be  found,  no  previous  summons 

Georgia  statute   requires   the   clerk   to  to   the   party  prosecuted,   or 

make  out  and  keep  in  his  office  is  not  fidavil   of   the  facts,   is   requii 

cause  for  quashing  or  abating  a  special  where    the    necessarj   written 

presentment  or  bill  of  indictment  found  was  given  by  the    judge  who 

and   returned  by  (he  grand   jury  com-  cause,   a   fortnight  after  the  t 

posed    of   persons  whose   names    were  judge   having  received    no  ap 

drawn  from  the  box.  and  who  were  or-  nor  given  an^  direction  for  the 

ganiied  as  a  grand  jury   according   to  tion  at  the  time  of   the  trial. 

law.     Crawford   f.    State  (Ga.),  S.   E.  paper  being  laid  before   the  ju 

Rep.  445.  taining  a  report  of  the  procee 

*.   See  Hudspeth  v.   State,  50   Ark.  order  to  refresh  his  memory,  si 

^^34.  ten  consent  was  keld  suflicieni 

B.  Rampey     v.    State.   83"   Ala.    31.  summons  or   affidavit.     Reg.  ■■ 

Comfarc  Com.   v.  Parker,  19  Mass.  (j  3  B.  &  S,  155. 

Pick.)  550.  T.  See  Stewart  v.  Slate,  »4  I 

Amandlng     RAttum. — The    constable  State  t'.  Harris,  39   La.  An.  : 
who  served  the  vfnire  for  one  of  the  ' 
grand  jurors,  and  who   was  still  in  of- 
fice, was  allowed  to  amend  his   return  Rep.   171;  Johns 
so  far  as  to  sign  it,  even  after  a  verdict  App.  :o6. 

of  guilty,   in  a   capital   case.     Com.  t.  Th*  omlMlOD  of  tbeconrt  U 

Parlier,  19  Mass.  (1  Pick.)  550.  the    mud    Jut    dots    not    ai 
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S'ECESSITV  AND  SUKFICIENCY  OK  EVIDENCE. — An  indict- 
can  only  be  found  upon  the  presentment  of  evidence  re- 
ig  the  guilt  or  innoconce  of  the  accused  ; '  no  indictment 
d  be  found  when  then;  is  wanting  an  essential  link  in  the 
of  the  charge,*  and  unless  the  testimony  unexplained 
I  swear  a  conviction.' 

WITNESSES;  EXAMINATION. — Witnesses  examined  before 
id  jury  upon  a  bill  of  indictment  must  be  sworn  in  open 
;*  and  if  not  so  sworn  the  indictment  will  be  quashed  ;^  but 
dictment  founded  upon  the  testimony  of  witnesses  duly 
I  will  not  be  invalidated  by  the  omission  of  the  court  to 
^  to  the  administration  of  the  oath  as  required  by  statute." 
'  of  their  presenlmenti  or  in-  otherwise  assisted  them  in  their  prii- 
nl».     Stewart   v.   Slate,  34   Ind.     ccedings  and  lindinge.     ^tate  v.  Harris, 

39  La.  An.  IJS. 
r    passing   upon   a    charge    and         1.    See  Stewart  v.  State.  14  Ind.  14J; 


ill,    the   grand  jury   recon-      Mclntire     v.     Com.     (Ky.J.  i    S. 
Hrld.Hi^t   such  indiclTiient        a.   People  1.  Price,  2  N.  V.  414. 


the  charge  and.  witliout  any  di-     Rep.  1 ;  State  %:   Grady,   < 
from   the  court,   found   an   in-     People  r'.  Price,  I  N.  V.  41 


People  I'.  Sherilf,  11  N.  Thus  an  indictment  which  alleges  • 
prior  conviction  will  be  set  aeide  i 
there  was  no  testimony  before  I  lit 
grand   ]aTy  identifj'ing  the  accused  a^ 

will    not   be   set  aside    on   the  the  prior  convict.     People  v.  Price,  ; 

that    the    grand    jury,    being  N.  V.  S'   " 

louK  to  draw  it  for  murder  in  the  S. 

degree,  were  told  by  the  district  (N. 

y  and  the  judge,  through  their  InqnliT  IntoSTldanei. — Itisnotcom- 

n,  that  it  L-ould  only  be  drawn  in  peient   to  inquire  into   the   amount   of 

t  degree,  which  was  accordingly  evidence  which  grand  jurors  acted  upon 

gainst  their  wishes  and   finding,  in  finding  nn  indictment.      Stewart    ;■. 

n  V.  Stale,  iz  Tex.  App.  id6.  State.  14  Ind.  14J. 

]•  l>7  DUtriet  Attorair'i  AmIM-  When   an   indictment,   with   the  in- 

.'pon  a  motion  to  dismi's  an   in-  dorsement.  "a  true  bill"  thereon,  signed 

Tt    for    grand    larceny,    on    the  b^-   the   foreman,  as  required  by  CTrini. 

(hat   the  counsel   assisting   the  Code  Ky., section  iii),  and  the  names  of 

attorney  in  the  prosecution  of  all   the   witnesses   purporting  to    have 

se    appeared    before   the   grand  heen   examined  written  thereon,  as  re- 

id  gave  advice  in  reference  to  in-  quired  by  section    no,  is  presented  bv 

defendant,  the. affidavits  of  such  the  I'oreman.in  thepresenceof  the  grand 

I  and  the  district  attorney  staled  jurr.  to  the   court,  and   tiled  with  the 

ic   former   appeared   belore   the  clerk,   as    required    by   section   131.   it 

jury  as  a  witness  only,  and  that  must  be  taken  as  found  and  returned  in 

sworn  as  such,  and  gave  no  ad-  due  form  oflaw.     And  the  court  hasno 

^er  than  that  which  was  given  to  authority  to  inquire  whether  the  grand 

trict  attorney  outside  the  grand  jury  heard  the  evidence  before  finding 

om.     Held,  that   the  conduct  of  il,  or  whether  the  evidence  as  required 

mscl  was  satisfactorily  explained,  by   section   1 1 1    was   such  as.  in   their 

at  the  motion  was  properly   de-  judgment,  if  unexplained,  would  warrant 

'eople  I'.  Bradner.  44    Hun   333;  a  conviction  bv  the  trial  jury.  Mclntire 

!.  St.   Rep.  846.  r.Com,  (Ky,)'4  S.  W.Rej).  I. 

rt  Dnwn  by  u  AttonMy.— An  «.   Duke   r.   State.  10  Ohio  St.  at,; 

lent    is    not   invalidated   bv   the  State  i'.  Kitcrease,  Ci  Rich.  (S.   C.)  444; 

at  tlie   final  report  of  the   grand  Jetton  i'.  Stale.  I  Meigs  (Tenn.)  192. 

IS  drawn  by  an   attorney  at  law  S.   State     I'.     Kilcrease.   6    Rich.     (S. 

of  a  member  of  the  jurv  or  the  C.J  444. 

attornev,  unles.   Kuch  atlornev  «,   Duke  r- Stale.  30  Ohio  SI.  j;^- 

-esent   at  Ihcir   deliberations,  or  IvearlBf  In   opan  eonrt,  though  not 
4l>li 
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7.  Return:  Prcientment — a.  Nkckssitv  and  Sifficien 
Every  indictmtiit  should  be  returned  and  presented  to  the 
by  the  grand  jury,  otherwise  it  will  be  invalid,  and  such  returi 
presentment  must  appear  on  the  record.*  The  grand  jury 
body  should  return  their  indictments;  they  should  not  be  c 
into  court  by  the  foreman  alone.* 

A  presentment  signed  by  the  foreman  of  the  grand  jur)- 
is  said  to  be  sufficient;'  but  an  information  presented  at  tl 
quest  of  the  grand  jury,  and  indorsed  a  true  bill  by  the  for 
does  not  thereby  become  an  indictment.* 

b.  Record;  Minutes.— While  it  is  true  that  the  record 
show  that  the  indictment  was  properly  presented  by  the  coi 
the  grand  jury,  and  received  by  the  court  and  filed,"  yet  th 

in  the  immediate  presence  of  the  judge.  (Iowa)  249;   FitzcoK   i'.   Stnt^.  t;. 

or  even  in  his  temporary  abBcnte  from  ijjj;   Cnthute   v.   Stale,  50   Mit 

the  bench,  is  good.      Jetton  i'.  Slate,  1  Pond   i'.   Stale,  47  Mii-t..  39;  Jen 

Meig*.  (Tenn.)  lyj.  State,  30  Miss.  408. 

Appaulnf  Batora  drasd  JniT-— It  is  9.  Stale  v.  Bordeaux.  93  N.  C 

not  allowable  tor  individuals,  uith  their  Brlnclns  Indletmaiit  Into  Oonr 

nitnesfie!<,  lo  go  belbre  tlie  grand  jury  indictment  is  not  l)ad  because  b 

and  prefer  charges.      Such  a  course  dc-  into  court  bv   the  baililf  ofthe 

prives   the    accused    of   a    responsible  jurr  and  entered  on  the  minute- 


prosecutor,  who  can  be  made  liable  in     none  of  the  grand  jurors  are  pre 

1  alxo  to  respond   in  damages     not  appearing  (hat  the   bailin  « 

and     malicimiB     prosecution,     the  duly  quaMed   officer  of  the 


McCullough  V.  Com.,  67  Pa.  St.  30.  jurv.    ftanforth  v.  State.  75  Ga. 

An  accomplice  !■  a  compaUut wltnM*  3'.  State  i.  Cox,   6  Ired.   (N. 

to  prove  the  crime  charged  before  the  440. 

(;rand  jurv  or  the  petit  jury.     State  v.  4.  Texas  &  St.  L.  R.  Co.  v.  Si 

Wolcotl.  ;i  Conn.  i?).  Ark.  4S8. 

The  tMtlmanjrofan  aooompllce,  with-  E.   Fitzcox   -v.   State,   ^z    Mif: 

out  L-orroboralion.  the  law  considers  as  Cachute  v.  State,  jo  Miss.  165:  F 

credible,  in  some  degree,  and  it  may  be  State,  47  Miss.  39.     Compare  Cc 

siiflicienlly    so    to    produce    conviction,  t.  Stale.  53  Miss,  3S5;    Speed   ;■ 

which  is 'a   mailer   exchisivelv   tbr  the  Jl  Miss.  176. 

jury  todelermine.     Stale  7'.  AVokotI,  21  An  InOlctoiant  mnat  bo  brenxl 

Cunn.  272.  conrt  by  the  grand  jury  as  a  Ik 

DlroctloniRegardlnsVltneiMt. — It  is  through  their  foreman,  accompar 

not  usual  for  the  court,  without  special  the  requisite  number,  and  by  Stis 

reasons    suggested,   on   application,   to  1871.  section  2794,  the  record  mus 

give  directions  regarding  witnesses  lobe  this   affirmatively.     Section  2795 

called  before  the  grand  jury.     State!',  pones  such  entry  upon  the  niinuli 

Wolcolt,  21  Conn.  272.  Ihe  accused   has   been   arrested. 

Therefore,  where  A,  an  accomplice  in  either   in   custody  or  at  large  o 

Ihe   crime    charged,    went    belbre    the  Under  these  seclions.  a  record  m 

grand  jury,  and   lestilied  as  a  witness,  tnadeupon  the  minutes  of  thefact. 

without  the  direction  or  permission  of  at  the  term   at   which  (he  indictn 

the  court,  it  was   ieldt\\M   the  indict-  found,  or  at  some  lime  after  the  a 

nient  was  not  thereby  invalidated.    Stale  ance  of  the  accused.     Cachute  f. 

V.  ■\VolcOtt,  21  Conn.  272.  50  Miss.  165, 

Where  A,  an  accomplice,  having  tes-  Record    of   ProiauUiMlLt   to  O 

titled,  on  the  trial  before  the  petit  jury,  Unless  the  record  of  a  convictloi 

witnesses  were  called  to  prove  circuifi-  criminal    charge    preferred    by 

Mances  tending  to  corroborate  the  lesti-  ment    shows   that  the   indictiiie 

mony  of  A;   it  was  held  that  the  evi-  presented   lo   the  court   by   Ihe 

dence  of  such  witnesses  was  admissible,  jurv,   and   received   by   the    cou 

Staler.  Wolcott.  31  Conn.  372.  lile'd,  it  is  as   though   there   wa* 

1.  See    State  v.  Glover,  3  G.  Greene  dictmenl    found,    and   such   con 
J70 
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Stances  of  this  presentation  need  not  be  indorsed  on  the 
ctment.' 

Effect;  Subseqcknt  PROcEEniNtis  Thereon. — An  in- 
ment  founded  on  a  presentment  of  the  grand  jury  is  effec- 
,  and  need  not  be  signed  again  before  them  for  their  action 
n  it.*  In  some  jurisdictions  an  individual  may  be  put  upon 
;rial  upon  the  presentment  of  a  grand  jury  instead  of  an  in- 
ment  '  but  when  such  presentment  is  by  the  prosecution 
e  the  ground  of  further  proceedings,  it  is  regarded  as  the 
nning  of  the  whole  prosecution,  and  not  as  a  separate  prn- 
ling* 

ADMISSIBtl.lTV  AND  COMl'KTENCV  AS  K\  lULNCE.— The 
ial  presentment  of  the  grand  jur>'  is  said  tn  be  admissible  in 
ence,  although  it  is  marked  "indictment"  at  the  trial  of  the 
,*  But  the  reading  of  the  special  presentment  upon  which 
ndictment  is  founded  is  not  an  indispensable  part  of  the 
if  in  the  case.* 

DiMfa&rgfl  and  Becalling  of  Grand  Jury. — A  grand  jury  which  has 
1  discharged  may  be  recalled  to  consider  and  pass  upon  of- 
es  committed,  and  after  their  discharge  and  be/ore  the  adjourn- 
t  of  the  term.' 

■A  stand.     Pond  v.  Slate,  ^^   Miss,  aria  applies.     State   i'.   Mason,  32   La. 

An.  1018. 

.ero  Uu  rMord  ihowa  Uwt  aa  1a.  It  will  be  preKumed  tliat   an   indict- 

lent  waa  vrmonHd  b7  Ue  grand  ment  wahpresenled  bj' thelbremanortlit; 

Ln  opan  oonrt,  and  filed,  though  the  grand  jurj'  and  in  Iheir  presence,  where 

cquirea  it  to  be  presented  by  the  the  record   shows  nothing  to  the  con- 

lan,  it  will   make   no  difference  if  trarv.  though   ilic   Tact  is  not  endorsed 

cd   in  by   some   other   member  of  on  the   indictment.     People   v.   Btack- 

ody  in  their  presence.     The  defect,  well,  37  Cal.  65. 

•e  one.  is  technicnl,  and  will  not  tre  1.  Kitzeox  v.  State,  >;i  Miss.  923. 
ded.  Laurent  v.  State,  1  Kan.  313.  Compart  Cornwell  v.  State,  53  Miss. 
Kentucky  it  is  not  requisite  for  the  385;  Speed  i'.  State,  52  Miss.  176. 
it_v  of  an  indictment  that  it  should  3.  Nunn  v.  Stale,  i  Kellcy  (Ga.)  243. 
ir  upon  its  face  to  have  been  pre-  WboreoUiar  otfeneoa  thanlbat■p«cla- 
d  on  oath  by  a  grand  jury.  Jane  eaUjr  wt  out  upon  the  return  of  the 
im.,  3  Met.  (Ky.)  :S.  grand  jury  are  apparent  from  the  rc- 
nas  Code  Crim.  Proc..  art.  411;,  re-  turn,  the'districl  allorney  may  frame 
s  an  entrv  on  the  minutes  of  the  diflcrenl    bills.     Com.    v.   Morton,    \i 

only  of  the  style  of  the  action  and  Phila.  (Pa.)  595, 

umtwr  of  the  indiclment;  and  this  S.   Smith  i'.  State,  i  Humph.  (Tenn.) 

;  done,  where  the  charge  in  an  in-  396;  Com.  r.  Christian,  7  Gralt.   (  Va.) 

lent  is  murder,  the  entry  upon  the  631. 

tea  of  the  court  of  the  presentation  4.   Com. i. Christian, 7  Grail. (Va.Jfiji. 

le  grand  jurv,  naming  the  charge  8.    See   Ivcv  f.   Stale,    23  Ga,    576; 

in    as    "an    assault    with  intent  to  Ilattbcr  r.  Sliile,  13  Ga.  307. 

docs   not   vitiate   it,     Rowlett  v.  Where  the  presentment  of  a  grand 

.  23  Tei.  App.  197.  jurv  is  sought  to  be  made  the  ground  of 

taiunpUaB  of  prBBantment. — Proof  a  rule  to  kIiow   cau^e,   it   must  contain 

in  Indictment  wan  endorsed  "a  true  enough   to   show   that   an    offence  has 

and   was  signed  by  the   foreman,  been  committed.     Bishop  v.  Com.,  13 

hat  the  court  ordered   llie  finding  Grail.  (Va.)  785. 

'    recorded,  held    to    raise  a  pre-  a.    Hatcher  v.  State,  23  Ga,  307. 

tion  that  the  indiclment  was  duly  t.   Clem  v.   Stale,  33  Ind.  418;  State 

nted  in  open  coiirt.     Omnia  rile  r.  Reid,  20  Iowa  413, 
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9.  Service  on  Defendaat  of  Copies,  LisU,  eto.—o.  Copies  ( 
DICTMENT  AND  VenikE. — A  copy  of  tlio  indictment  ar 
list  of  the  jury  should  be  served  upon  the  accused  befoi 
trial.' 

b.  Copies  of  Tkstimoxv;  Lists  ok  Witnesses.- 
thought  that  in  a  capital  case  the  defendant  is  entitled  as  of 
to  be  furnished  with  a  list  of  the  witnesses   examined  befo 

time  after  gervite  lo  plead,  whei 
fcndant,  when  his  case  is  ca. 
trial,  answers  that  he  U  not  rea 

If  dav  after,  and  without  being  re-em-  cause    he    has    been    in  custod 

puni'lled.  returned  an   indictment,  does  has    never    l)een    served   with 

not    vitiate   the   indictment.     A    grand  of  (he   indictment,   and  thereuj 

jury  cannot  dissolve  itself  by  disregard-  mands  such  copj'  and   n  poitpo 

ing    an   order   of  Ihc   court.     Clem  v.  for  two  days,  it  is  error  to  refii 

State,  33  Ind.  41S.  demand.     Woodall  x:   Stale,   }; 

Where,  on  the  third  dav  of  the  term,  App.  61;. 

the   grand   jury   came   into    court  and  Bam* — InPvdarBlOoiirti.— A  |: 

asked  to  be  dischat^ed,  tliere  being  no  is  not  eriiitled.  under  the  United 

one  present  with  them  acting  as  atlor-  constitution,  art,  6  of  the  ameni 

ney  for  the  state,  and  saying  that  they  to  have  a  copy  of  an  indictment 
could  not  present  any  bill  of  indictment, 
not  having  a  district  attorney,  and  they 

were    aci^rdingly    discharged  without  ford.  4  Blatchf.  C.  C.  337- 

returning^ny  bill  of  indictment,  it  was  Under  the  statute  oiri790,ch.i 

held  that  a  person  previously  commit-  which   requires  that   in  capital  < 

led   to  the  custody  of  the  sherifT  upon  copy  of  the  indictment,  etc..  shi 

the    charge  of   murder   must    be    dis-  delivered   to    the    prisoner  two 

chained  on  his  motion,  no  indictment  days  before  the  trial,  the  word 

or  information  having  been  presented  means   the   trying  of  the  case 

against  him.    Bennett  v.  State,  27  Tex.  jury,    and    not    the    arralgnmei 

701.  pleading   preparatory  to  such  t 

1.   See  Aaron  i'.  State,  39  Ala.   75;  the  jury.     U.  S.  f.  Curtis,  4  Mi 

Chaney   v.  State.  31   Ala.  341;   Bill  k  C.  J3J. 

State,   3q    Ala.  34;    Friar   v.   State.   4  Maw— Oopr  FomUliM  br  >■ 

Miss.  (3  >Iow.)  412;    Woodall  i'.  State,  It   is   not   error   that   the  copy 

2;  Tl'X.   App.   617;  U.    S.  I'.  Curtis,  4  venue  and  indictment  are  fumi: 

MasonC.  C.  !3i.  the   prisoner  by  the  sheriff,     f 

Samc«  of  O0P7,  Otc.— Under  the  Ala-  State,  4  Miss.  (3  How.)  4JJ. 

bama  code,  section  3576,  when  a  person  tame — Change  of  lAW. — In  a  c 

indii'led  for  a  capital  olTence  is  in  actual  case  which  was  pending  when  ll 

condni-nienl,  he  is  entitled  to  a  list  of  went  into  effect,  the  prisoner's  1 

the  jurors  summoned   for   his   trial,  at  a  copy  of  the  I'rfriVr  must  bedete 

least  two  days  before  the  day  appointed  by  the   former  law.      Chancy  f 

lor  trial;  but  if  he  is  not  in  actual  cus-  3*1  Ala.  342. 

tody,  and  have  counsel,  whose  names  Ohuigo    of    Iiidlctm«nl — Bar 

are  -o  entered  on  the  docket,  the  right  Oopr. — Where  on  the  trial  of  an 

to    such   list   docs   not  arise,  either  in  ment  for  shooting  with  intent  to 

favor  of  the  defendant  or  his  counsel,  "while  lying  in  wait,"  the  aggr 

except  on  application  by  the  latter.  Bill  '            "                ... 
1',  Stale,  ia  Ala.  34, 

Under  tJode  Crim.  P  roc.  Ten  as,  arts. 

504,  505.  providing  that,  where  the  ac-  indictment.     State  r.  Evans,  39  I 

cuscd  is  in  custody,  as  soon  as  the  in-  91;. 

dictment  is  presented  a'certiiied  copy  Obleotlon  for  Fallttra  to  Barrt 

Khali    be   made   out   and   served   upon  and  Uata. — An  objection  that  a  1 

him;  and  under  art.  ,S3I,  providing  that  the  indictment  on   a  list  of  the 

in  cases  where  defendant  is  entitled  to  was  not   furnished  as  required  11 

be  served   with  a  copy   of  the   indict-  taken   at  the  trial.      State  :'.  C 

ment   he   shall    be    allowed  two  days'  La.  An.  145.         « 
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I  jury,  upon  whose  testimony  the  indictment  was  found  ;' 
wise  as  to  those  witnesses  whom  the  prosecuting  officer 
>ses  to  call  upon  the  trial.'  And  it  seems  that  the  defend- 
s  entitled  as  of  righl  to  be  furnished  with  or  permitted  to 
a  copy  of  the  testimony  before  the  grand  jury  upon  which 
as  indicted.' 
LiMi  or  SMtrnetion;  Raphuuig— a.  Effect  of  Loss  Gen- 
,LY. — Where  an  indictment  is  lost  it  cannot  be  replaced 
fidavit  of  the  clerk  or  the  order  of  the  court,  and  the  dc- 
int  cannot  be  tried  thereon,  even  when  lost  after  the  defend- 
as  been  arraigned  and  pleaded.* 

lea  ParwHAllr — Baadlng,  t%». —  the  grand  jury  Jurin^;  the  tame  term. 
c  a  priaoner  in  actual  confine-  Com.  ti.  Edwards.  70  Maes.  (4  Gray)  i. 
is  served  with  copies  of  the  B.  Hoflcr  v.  Stale,  16  Ark.  ^34; 
Ticnt  and  -vrnire  personally,  it  is  People  v.  Richmond.  5  N.  Y.  Cr.  Can. 
cessary  that  they  be  read  to  him.  97;  except  possibly  to  enable  the 
at  copies  should  be  served  on  his  defendant  lo  move  to  set  aside  the 
:1.  Aaron  i'.  State,  39  Ala.  indictment  for  the  reasons  pointed  out 
by  statute  authorizing  the  granting  of 
t  certain  words  endorsed  on  the  such  relief.  People  r.  Richmond,  5  N. 
al  indictment  were  not  contained     Y.  Cr.  Ca»,  97. 

le  copv  served  is  immaterial.  4.  Ganawav  v.  Stale,  il  Ala,  77]; 
V.  Vale're,  39  La.  An.  1060.  Boyd    f.    Sla'te,  6  Coldw.   (Tenn.)    1 ; 

ere   a   juilicc   ot*  thi^    peace   was     Bradshau'    i'.    Com..  16    Gratt.    <V'a.) 
~  ^07;  s.  c.  86  Am.  Dec.  713.     See  State 

't.  njrri.on,  10  Verg.  (Tenn.)  542. 
mg  more  coals  tnun  ne  was  Compart  Smith  i'.  State.  4  G.  Greene 
■i  to  under  the  law.  a  service  on  (Iowa)  \^y.  Com.  i'.  Roland,  97  Mass. 
r  a  copy  of  the  indictment,  except     59S. 

did  not  contain  ihe  name*  of  the  '  Lort  IndlotsiMil.— In  Bradford  i'. 
jurors,  was  a  substantial  com-  Stale.  54  Ala.  J30,  it  was  decided  that 
e  with  the  law;  and  a  apeclal  where  "an  indicimeni  is  lost  after  the 
illeging  that  this  service  was  defendant  has  been  arraigned  and  his 
plea  has  been  entered,  the  court  has 
inherent  power,  without  the  consent  o( 
the  pritioner  or  his  counsel,  lo  order  the 
vom.  V.  L,ocke.  31  Mass.  (14  substitution  of  an  indictment  lost  after 
48;.  See  Com.  i'.  Knapp.  16  tliat  stage  of  the  proceedtngK. 
(9  Pick.}  406:  s.  c.  10  Am.  Dec.  Hnno  Fro  Tobo  Bntrr  ar  Batan  of 
See /cm/,  VII,  I3.h.  (4).  Indlctniant.— The      defendant      in      .1 

da  of  WltBM*. — if,  following  the  criminal  prosecution  cannot  be  put 
of  a  witness  in  Ihe  list,  which  the  upon  trial  on  a  nunc  fro /HueenUy. 
e  ret)uires  lo  be  furnished  to  a  made  by  the  order  of  the  court,  showlnj^ 
lant  in  certain  criminal  actions,  the  return  into  the  court  by  Ihe  grand 
is  a  deiignation  of  a  town  and  jury  on  an  Indictment  againni  Ihe 
it  is  a  aufficient  designation  of  defendant,  and  thai  it  has  been  de- 
.  although  the  preposition  "  of  it  «troved.  Buckner  v.  Slate,  56  Ind. 
k1.       Lord    I'.   State,    18    N.    H.     ioH' 

It  t>  said  ill  People  r.  Burdock,  3 
See  Keener  v.  State.  iS  Ga.  194;  Cai.  (N.  Y.)  1041  «.  c.  Col.  &  Cai.  4;^', 
V.  Walton.  34  Mass.  (17  Pick.)  Ihat  if  iSe  record  of  an  indictment  he 
loKl  Ihe  conn  will  grant  leave  to  file  one 
M  HM  OAplUl.— A  defendant  in  a  nunc  fro  iHmr.  But  Uiis  case  is  crili- 
lal  case,  not  capital,  who  has  cised  in  llradshaw  r.  Com,,  16  Gralt. 
furnished  by  the  dialrici  attorney  (Va  1  507;  s.  c.  Sfi  Am.  Dec.  752. 
I  list  of  the  witnesses  sworn  before  In  Com.  v.  Keger,  1  Duv.  (Ky.)  :40, 
rand  jury  in  his  cose,  is  not  enti-  the  i-ourl  say:  "Thai  while  the  power 
if  righl.  to  inspect  the  record  of  in  the  court  lo  replace  a  loat  indict- 
,1  of  all  the  witniL->!>es  hwom  before  ment.  thai  it  cannot  be  replaced  by  a 
47:1 
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b.  Right  and  Power  of  Court  to  Order  New  Ind 
MKNT. — The  general   power  which   courts  have   over   picadi 

does  not  extend  to  indictments,  because  an  indictment  procs 
from  a  grand  jury,  and  the  court  has  np  creative  or  amendat 

power  over  it ;  if  it  is  defective,  another  grand  jury  must  sup 
the  defects  by  effecting  another  indictment;  if  it  be  lost  or 
stroyed  the  only  remedy  of  the  prosecution  is  to  have  the  accu 
reindicted.* 

ditlerenl  intlictinent  found  by  ■  grand  ment  is  lost  the  dJEtrict   attorney 

jurv.    That  the  onlv  effect  of'^euch  pro-  suggest   the   I'act   to  the  court  aJnd 

cecdingB  would  be  the  institution  of  a  lu^gestion   will    be  entered    upon 

new  prosecution  in  which  the  timlta-  minutes  of  (he  court,  and  then  a 

tion   would   run  up  to  the  new  indict-  indictment  may  be  substituted  upoi 

(nent  into  court.  written    slatemeni  of  the  districl 

B«*tomiK  MnUUMd   Indletnwnt.— It  lornev  that  does  sub^tantiallv  the  > 

has  been  held  in  Massachusetts  that  an  as  that  which   has  been  lost  or  mit 

indictment  torn  into  threepieces,  which  See    Graham   v.    State,   43   Tex. 

may   be   so  enacted   as    to    restore   it  Withers   v.  State,   11    Tex.  App, 

substantially  in   the  form  in   which   it  Beardall    v.   State,   4   Tex.    App. 

was   presented  in  court  for  the  grand  Clampitt  v.  Slate,  5  Tex.  App.  638 

jury,  is  suflicient  as  a  basis  for  further  IB  TtmnetiM  it  is  provided  bv  sti 

legal  proceedings.     Com.  v.  Roland,  97  that    indictments   in    cases    of    fe 

Muss.  598.  shall  be  entered  in  full  on  the  mir 

After  an  indictment  was  returned  by  of   the  court,   and  that   a  copy  ol 

the  grand  jury,  it  was  accidentally  cut  minutes   shall   be  as  good  and  vali 

Into  three  pieces,  but  without  destroying  the  originals,  if  at   anytime   the  1. 

any  material  words.     Held,  that  it  was  are   lost   or    destroyed.     See    Bov 

not   thereby  rendered   insufficient    as   a  State,  6  Coldw.  (Tenn.)  1,  3. 

basis  for  further  proceedings.     Com.  v.  In   MisiluUpiii   the   statute    proi 

Roland,  97   Mass.  598.  that  where  an  indictment  has  been 

Indictment  Unit  be  Amonc  Eacordi  destroyed  or  quashed,  the  further 

al   Tlma  of    BsntancQ. — The   Supreme  of  six  months  shall  be  allowed  for 

Court    of   Ohio    kcld,  in   the   case   of  finding  of  a  new  indictmenL     Tfao 

Mounts  V.  State.  14  Ohio  595,  306,  that  son  v.  State,  54  Miss,  740,  745, 

it  is  not  essential   that  the  indictment  Whenever  there  is  a  period  of  lin 

should  be  among  the  records  at  the  time  tion  prescribed  and   an   indictment 

the  sentence  was  passed.  been   lost,   destrovcd   or   quashed. 

The  Supreme  Court  of  Iowa  sav,  in  monthsadditionafisgiven  within  w. 

Smith  r.  State,  4  G,  Greene  (Iowa)' 1S9.  to   find   a   new  one;  but  if  the   off. 

that  the  mere  fact  that  the  indictment  committed   is   one  of  that  class  for 

was  stolen  or  missing  al^er  the  trial  and  prosecution   of  which  no  bar  k  es 

could  not  Ik  sent  by  file  to  each  of  them  Its hed,  the  destruction  of  the  indictn 

will   not  justify  an  appellate  qourt    in  cannot  have  the   effect  of  creating 

reversing  the  judgment.  " ' —   "■■    ' -   -■--    ' — 

BMtntory  Bnm^mutt*. — In  se 

the   stales  slaiutes   have   been  enacted  Slate,  54  Miss.  740. 

providing   for   the  replacement   of  lost  In  Indiuik  the  statute  provides 

or    destroyed     indictments.     In    such  indictments  must  b^  recorded,  and 

states  the  fact  of  the   loss  is  to  be  en-  in  case  of  their  loss  the  defendant  1 

tcred   upon   the   minutes  of  the   court,  be   tried   upon   a  copy  taken  from 

which  puis  a  slop  to  the  running  of  the  record  and  certified  by  the  Slate.   Bi 

statute  of  limitations,  and  a  new  indict-  ner  i>.  State.  56  Ind.  20S. 

ment  is  prepared.    This  second  indict-  In  EkUia*   the  statute  authorizes 

ment  Is  to  be  found  in  the  tame  manner  replacement    of    lost    indlclment^ 

as  the  Rrst.  upon  the  tesliniony  of  wit-  copies.  Millar  v.  State,  i  Kan.  174. 

nesses   sworn  to  give  evidence  to  the  In  Oeorfla    there  is  a  statutory 

grand  jury.     Stale  -'.  Adams.  17  Tei.  vision    authorizing  the  replacemei 

231;  State  :>.  Kllioli,  14  Tex.  4^3.  indictments    by    copies.     Reinhar 

The  TexM  slalnte  has  been  recently  State,  jg  Ga.  c,i3. 

cnangeil.  so  that  now  when  an   indict-  1-  Bradford   ;;.   Stale,    <;4    Ala. 
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SUFKICIKNCV  OF  ,\M>  MOItK  OF  FiXDINa  NeW  INDICT- 
iT.— A  grand  jury  may,  without  examining  witnesses,  find  a 

indictment  as  a  substitute  for  another  indictment  found  by 
n  upon  an  investigation  of  the  facts  at  a  previous  term.' 

Effect  of  New  Indictmknt;  SuBSEtjiKNT  Trial  am>' 
iVlCTION.^Where  an  indictment  has  been  returned  against  a 
y,  and  has  been  lost  or  not  accounted  for,  and  another  is. 
.ed  against  him  for  the  same  offence,  the  first  is  not  substi- 
d  by  the  second,  and  the  proceedings  under  it  will   not  im. 

the  first,  so  that  it  is  immaterial  upon  which  one  the  accused 
ied» 

Copies;  Proof  of  Co ntknts.— Where  an  indictment  or 
rmation  has  been  lost,  it  is  held   in  some  jurisdictions  that  a 

iway  V.  State,  il  Ala.  772;  State  v.  tried  before  d  justice  of  the  peate  tould 

erer,  94  Mo.  79;  State  i\  ilarrUnn,  not  he  round  when  cate  was  calli'd  iti 

ferg.   (Tenn.)    1:43;    Bradshaw   i'.  the  circuit  court,  there  was  no  error  in 

.,  :6  Gratt,  (Va.)  507;  b,  t.,  86  Am.  pennilting  prosecuting  attomev  to  tile  a 

729.  tubittituled  aflidavit;  in  a^^nce  ofpniof 

i«n  ui  Indlelmsiit  li  loft.  a  special  to  the  contrary  it  will  be  preeunicd  iliat 

:    elected  to  trv  the  case  can  order  substituted  affidavit  did  not  difter  from 

Bummoniiig  of'the  grand  jurv.  so  the  ori^nal.  Small  r.  State,  io61nil.i/4. 
an  indictment  maj'  be  returned  on         1.  Com.  z:  Kegcr.  l   Duv.  (Kv.)  J40; 

h   the   defendant    mav    be    tried.  Com.  f.  Woods.  76  Mass.  (loGra'v)  477- 

;    V.  Neiderer,  94   Mo.'  79;  s.  c..  13  See  State  v.  Elliott,  14  Tex.  43^.' 
I.  1IJ.  6  S.  W.  Rep.  70S.  The  cotirsc  to  be  pursued  inthe  case 

KB   Alabim*  case   it  was  decided  of  a  lost  indictment  is  plainlv  indicated 

where  the  indictment  is  lost  alter  in  the  statute.     The  fact  of  the  loss  is  to 

lefendant  has  been  arraigned  and  he  entered  on  the  minutes  of  the  court, 

ilea  has  been  entered,  the  court  has  which  avoids  the  statute  of  limitations, 

-ent  power,  without  the  consent  of  and  a  new  indictment  it  10  be  preferred, 

irisoner  or  his  counsel,  to  order  the  The  second  is  to  be  found  in  the  same 

titution  of  an  indictment  lost  after  manner  as  the  tirst,  on  the  tcstimoiiv  of 

stage  of  the  proceedings.  Bradford  witnesse!'.  sworn  to  give  evidence  bclbre 

:ate,  54   Ala.     J30:    distinguiphing  the  grand   jurv,  touching  the  truth  of 

Via.   772.     The   court   in   this  case  the  accusation;  and  the  prosecution  iit  to 

^ized   the   force  of  the   reasoning  lie  conducted  on  the  second  indictment 

anaway   v.  State.  22  Ala.  77J.  that  in  (he  same  manner  as  it  would  have 

re  the   indictment  is  lost  before  the  been  on  the  first.     State  v.  Elliott.  14 

ignmcnt  it  cannot  be  rrplaced.  Tex.  423. 

UN  Isdtclnent  PtulollMd. — Where         Where  an  indictment  has  been  ab- 

papers    have    been  purloined  from  stracled  from  the  clerk's  office,  a  mbse- 

:lerk's  office,  the   district   attornci-  quent  indictment   found  by  a  different 

enter  a   nolle  prosfijul  and  pre-  grand  jurv  cannot  be  substituted  for  it. 

a  new  indictment.    State  i'.  Pierre,  But  the  destruction  of  the   indictment 

,a,  .An.  g[.  would  not  abate  the  prosecution.     By  a 

nOlas  tMond  IndlGtmaiit, — Rev.  St.  dismissal   of  the   pending  prosecution. 

'  ~"~  ~    that  a  special  judge  and  with  the  consent  of  the  court,  the 


1.  during   the   hearing  of   the   pur- 

casccould  be  again  submitted  to 

a  grand 

ar  cause,  possess  all  the  powers  of 
regular    judge.     Under   acts   Mo. 

jurv  for  a  new  indictment,  which 

would, 

in  effect,  be  a  new  prosecution, 

and  as 

.  p.  tf}.  4   7.   courts   mav   summon 

such  the  lime  within  which   the 

her.   the     indictment     being    lost. 

must  have  been   committed  sli< 

>uld   1<e 

ling  a  trial  before   a  special  judge. 

estimated   from  the  dale  of  its 

into    court.     Com.    v.   Ktger, 

I     Uuv. 

to   find   an    indictment.     Stale  :■. 

(Kv.).40. 

lercr,   94  Mo.  79. 

8,    Reddan    r.    State.    4    G- 

Greene 

ilMtltDtlon  or  Affldant.— Where  af- 

(low.i)    137;  RosenbcrgcrT',  Cr 

il  ujion  which  defendant  had  been 

Pa.    St.  7>. 

ThB  Finding,  CapUon,  «o.  IXDICTMENT.  8MMd  Ind 

certified  copy  thereof,  taken  from  the  record  book,  may  be  i 
tutcd  therefor,  upon  which  copy  the  trial  may  proceed.* 
different  rule  prevails  in  other  jurisdictions* 

Where  an  indictment  or  presentment  has  been  lost  ■ 
stroyed.  parol  evidence  of  its  contents  is  admissible,  the  sa 
with  any  other  document  where  the  case  does  not  from  its 
acter  disclose  the  existence  of  other  or  better  evidence.' 

II.  Seoond  Ifldictm«iit ;  Same  Ofibnoe ;  Jeopardy  * — a.  PEN'Dl 
Bar;  Separate  Indictments. — The  mere  pendency  ol 
dictment  is  no  bar  to  the  filing  of  an  information  or  anotl 
dictrncnt  for  the  same  offence.'"     The  accused  cannot  be  tri 

Thus  where  an  indictmenl  was  found,  Bradsliaw  v.  Com..  i6Gratt.  (V 

but.  when   the   case  came  on   Tor  Irial,  ti.  c.  86  Am.  Dec.  7JI. 

was  said   to   be   Inst,  and  another  was  Bliawtiif  Loh  of  Indictment.- 

found,  but  WHS  quaElied  as  being  defect-  the  presentment  on  the  record  a 

ivc<  when  the  tirst  one  was  found,  held  to  be  the  original,  the  party  wai 

that  the  second  did  not  supersede  tlie  lowed   to   show   in  arrest  of  ju 

firht,  nor  the  proceedings  under  it  im-  that  the  original  had  been  lost,  \ 

pair    the   first.    Reddan   v.  Slate.  4  G.  the  one  produced  was  In  fact  bul 

Greene  (Iowa)  137.  the  record  not  showing  that  the 

1.  Buckner  i>.  Slate,  i;CInd.  zoS:  Mil-  had  not  been  found.    Reinhart  1 

lari'.  State,  3  Kan,  174;  State r. Thomas,  19  Ga.   jJi.     The    party  thoul 

311  L.I.  An.  318;  State  d.  Simpson.  67  moved  for  a,  new  trial,  on  the 

Mo,  647;  Magee  v.  State.  14  Tex.  App.  that  the  paper  providing  to  be 

366,  was  in  fact  a  copy.      Reinharl : 

KflplMliig  Lo«t  IMlotmnit.— The  de-  29  Ga.  521. 

fendant  in  a  criminal  proigccution  can-  S,  People  v.  Dennis.  4  Mich.f 

not  be  put  upon  trial  on  an  indictment  69  Am.  Dec.  338.     See  also  Dc 

against  him  which  has  been  destroyed,  Alexander,  25  Aia.  365;  Daviet, 

and  of  which  there  is  no  record.     If  a  tit,  it  Ark.  349;  Jackson  -o.  Ci 

record  of  the  indictment  exists,  the  de-  Biackf.   (Ind.j   22S;   s,  c.,  51  A 

fendant  may  be  arraigned  on  a  certified  i.^S;   Donaldson  v.  Winter,  I  I 

copy;  but  the  copy  must  appear  by  the  Simpson  v.  Norton. 4^  Me.  181; 

transcriptof  the  record  on  error.  Buck-  Elwell,  21  Me.  443;  Tillotson ' 

ner  f.  State,  56  Ind.  io8.  ner,  69  Mass.  (3  Gray)  ^74,  57; 

An  indictment  being  lost,  the  district  1',  Roark,  6j   Mass.  (^  Cush.]  '. 

attorney,   by    written    statement,    sug'  Stockbridge  i'.   West    Stockbri 

gesied  the  fact,  and  asked  thar  an  in-  Mass.  400;  Eakin  v.   Vance,  1 

Ktrunient.  which  he  then  presented  and  (10  Smed,  &  M.)  J49;  B.c.,43  A 

claimed    to   be   a  substantial  copy,   be  770;  Hall  v.  Manchester.  40  N. 

received  and  filed  as  a  substitution.  The  Harris  i>.  McRea,4  Ired.  (N.  C. 

motion  was  granted,  and  a  substitution  Cutbush   v.  Gilbert,  4  Serg,  & 

filed  the  same  day.     Held,  a  compliance  ssii;  Adams  v.  Beti,  i  Walts  (1 

with  Tex.  Code,  art.  434.       Magee   v.  438;  s.  c.,  26  Am.  Dec.  79;  Hill 

Stale,  14  Tex.  App.  36^.  ker,  5  Rich   (S.  C.)  L.  87;  New 

Where  the  appellant  was  tried  upon  Drummond,  4  Leigh   (Va.)  ^7; 

a  copy  of  the  indictment   as  found  on  i'.   Driggs,   87    U.    S.   (20   \Vai 

record,  and  not  upon  the  original  bill  Anonymous,  1  Salk,  184:  U.  S 

si>;ned  by  the  foreman.  It  was  held  that,  bert,  2  Sumn.  (C.C.J  iq.So,8i:K 

as  it  would  have  been  proper  to  show  Danler,  Hardres  (Eng.  Exch.) 

by  affidavit   that  the   original  bill   had  In  the  case  of  Bradshaw  v.< 

been  lost  or  destroyed,  the  omission  to  Gratt.  (Va.)  507:  s.  c,  86  Am.  I 

file  such  affidavit,  or  to  place   It  upon  a  judgment  was  reversed  wher 

record  if  filed,  would  be  merely  a  "tech-  was    tried    and    convicted   up< 

nical  erroror  delect"  within  Ihemeaning  proof  of  the  contents  of  a  loe' 

of  section  276  of  the  Criminal  Code,  and  ment  against  him. 

mu'^t   be  disregarded,     Millar  v.  State.  4.  See  also  6,  d.  and    tit.  Jei 

2  Kan.  174.  ihisi     ■ 

3.    See    Ganawav  v.   State,  32    Ala. 


FlBdisg,  Caption,  etc  INDlCTMliXT. 

ii  indictments ; '  the  first  will  be  regarded  as  suspended  by  the 
>nd,  and  should  be  quashed.* 

.  After  Conviction  or  Acquittal. — A  conviction  or  ac- 

Ital  of  one  of  several  counts,  an  Indictment  for  an  entire  dis- 
rge  of  the  defendant  therefrom,  and  he  cannot  be  put  a 
>nd  time  upon  his  trial  upon  that  count.'      However,  where 

lej,  31  Kan.  570;  Com.  v.  Berry,  71  lice  of  findinB  tw"  '""  more  indiclmcnls 

a.  (5  Grn/)  93;  Stale  v.  Vincent,  iji  for  ditTerent  degree*  of  ttiesume  offence 

663;  Blalchlejr  v.  Moser,  15  Wend,  or  for  difTerenl  offences,  founded  on  the 

Y.)  iij;  Sute  i>.  Johnson,  5  Jones  same   matter,   \«.   disapproved  of.  as  u 

C.)  L.  Ill;  Bailey  t'.  State.  11  Tex.  general  rule.     People  1'.   Van  Hornc.  S 

.    140;    Stuart  f.   Com.,   i8  Gratt.  Barb.  {N.  Y,)  i.sS. 

}950;  U.  S.r.imi,  :   Brock.C.  C.  I.  Stuart   v.   Com.,  aS  Gratl.   (Va,) 

9SO' 

lusithas  been  iie/(/ that  an  indict-  ).  See    Hudspeth   t.   Sute,   so  Ark. 

1  for  selling  liquor  without  licence  534;  Slate  v.  Vinceni,  gi  Mo.  662;  a.  c., 

i  bar  loan  action  for  the  penalty  4  S.  W,  Rep.  43a. 

■\  by  Etaluie  insuchcasee.     Blatch-  Finding BMond Indtetmant. — L'ndera 

I.  Moser,  n  Wend.  (N,  V.)  ii^.  gtatulc  providing  lliat  the  Slate, pending 

a   HniiiTu  of  1,  nair  bill  irf  Indlet-  an  indictment,  may  Kle   a   new   indict- 

:  tor  tha  iabm  falony,  varying  the  ment  for  Ihe  same  offence,  and  that  the 

s  in  which  the  offence  is  charged,  ii  first  indictment  shall  lie  deemed  to  Ije 

ly   adding   a   new  count,  and   Ihe  suipended    and    bhall    be    quashed,   a 

Ic  constltules  but  one  proceeding;  motion   to   dismiss   the   itecond  indict- 

der  therefore  for  the  removal  of  a  ment  on  Ihe  ground  that  the  first  in- 

r   applies   to  the   several    bills  that  dlctment  Is  pending  is  properly  denied, 

been  found  against  the  defendant,  whether  or  not  the  first  indictment  has 

;   T>,  Johnson,   5  Jones.   (N.C.)  L.  been  quashed.     State   v.    Vincent,    gi 

Mo.  663. 

1   individual    is   preiiented   by    Ihe  Whoa   an    Indletment   la    UnorML  a 

d    jury    for   a    particular  oHencc,  new     indictment     chai^ng   the    same 

a     bill     of    indictment     for     Ihe  offence  may  be  sent  to  the  grand  jury, 

:    offence    i«     sent    10    the    grand  with  the  names  of  other  witnesses  cn- 

by  the  attorney    of    the    United  dorsed  thereon.      State  i'.  llarris.yl  N. 

■s,    which  they  find  "a  true  bill."  C.  fi<f.. 

subsequent  term  of  Ihe  court  the  Wkan  a    Mcond  indieUnant  la  pra- 

ney    enters   a    noilt  prosequi.     It  farrad  on   acoonnt   of    (Ual  defacta  In 

s  thai   the   indictment    was  but   an  the  Aral  or  iii  [..<?  ur^'aiiizalion   of  the 

idment   of   the    presentment,  that  grand  jury  by  which  It   was  found,  the 

iresentment  wan  embodied  with  the  better  and    more  unual   practice  it^  that 

tmeni  and  pertHhcd  with  it.     U.S.  the   second    indictment  shall  be  found 

ill,  I  Brock.  C.  C.  iqh.  before  the  first  is  quashed.      Perkins  ;■. 

here  an  indictment  was  found  by  a  State,  66  Ala.  457. 

d  jury  against  a  husband   for  vio-  S.  Campl)ell      i>.     State,      o     Yerg. 

Ireatment  of  and   sepiiration  from  (Tenn.)   333;    See  State   r.   Collis,  73 

(ifc,  and  there  was  a  suit   pending  Iowa  ^41;   Richards  1:  Slate,  ii  Neb. 

le  other  side  of  the  court  against  145;  Phillips  v.  State,  S5  Tenn,  %i,i. 

for  alimony,  a  presentment  of  the  Thus  where  a  defendant  who  has  been 

■  person,  by  Ihe  same  grand  jurv,  acquitted  on  some  counts,  and  convicted 

lie  same  cause  was  quashed.     £«  upon  others,  moves  for  a  new  trial  gen- 

t  Chauvin,  T.    U.   P,  Charlt.   (Ga.)  erally,  it  is  only  applicable  to  the  count 

upon  which  he  was   convicted,  and   if 

mpalllns     BtaM     to     Saet.— One  the  court  sets  aside  the  whole  verdict,  it 

isl   whom   several   indictments  for  is    erroneous.      Campbell    v.  Slate,   9 

same  charge   are   pending   cannot  Yerg.  (Tenn.)  333. 

>el  the  state  lo  elect  on  which   it  Under  a   statute   providing  that  Ihe 

proceed;   such    mere  pendency  is  di«miasHl  of  acharge  against  a  person  bv 

eopardy.     Bailey   v.  State,  11  Trx.  a  grand  jury  "does  not  prevent  the  same 
bcinj;  again  submitted  V         -  -    • 


ol^en  as  the  c< 


t  again  be  submitted"   doc 


Indlng,  Ckption,  etc. 
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nt  the  grand  jiirv  iVoiii  tinding  an 
ment  upon  llicir  uwn  motion  on  a 
:e  that  has  since  been  dismissed 
hich  has  not  liceti  resubmitted  bv 
ourt.       State  v.   Collis,  73   Iowa 

to  requisiti-s  of  the  record  of  a  dis- 
e  under  the  "two  term  rule"  pre- 
d  by  the  Pa.  Stat,  of  i86o,  in  or- 
:ond  indictment.     Hester 


.,  85  Pa 


■  '3<> 


tt  of  pTOMOBtor  U  FUa  Inntinui- 
-W'here  a  purtj-  it  bound  over  to 
the  uclion  of  a  grand  jurj',  and 
and  jury  investigates  the  charge 
nakes  report  to  the  court  "No 
of  action."  and  the  accused  i^ 
ipon  discharged,  the  prosecuting 
cy  cannot  thereupon  treat  such 
g  as  void  and  lile  an  information 
it  the  accused  for  the  same  ofTcnce 
the  same  evidence;  the  jury 
tiie  judges  of  the  credibility 
witnesses.  Richards  v.  Stale, 
b..45- 

St  of  Former  OonTlatlOD.— Where 
ig  apparel  hanging  on  one  side  of 
n  and  belonging  to  u  woman,  and 
ig  apparel  hanging  on  the  opposite 
f  the  same  room  belonging  to  her 
ter.  and  at  such  a  dislance  away 
oth  could  not  be  taken  into  pes- 
n  by  the  same  person  at  thi' 
stolen  at  the  same 


indie 


i  against  the  defendant,  one 
ng  him  with  the  larcenv  of  tlie 
r's  property,  and  the  other  with 
if  the  daughter's,  it  was  hrld 
i  there  were  two  distinct  purchases 
'o  distinct  properlieg.  there  were 
istinct  larcenies;  and  a  previous 
and  acquittal  of  the  larcenies 
the  mother's  property  was 
bar  to  a  trial  for  the  larceny 
daughter's  propertv.  Phillips  x<. 
85  Tenn.  551.  See  State  v.  Bla- 
t  Ark.  j^VState  f.  Mikesell,  70 
[76;  Com.  r,  Andrews,  1  Ma^s. 
[Hands  1'.  Com..  114  Pa.  St.  371; 
V.  Thurston,  1  McMull.  fS.C.)  L. 
ilorton  V.   State,   1    Lea   (Tenn.) 

iOuy    of   Moaey — Bar. — Where   a 

lant  who  is  tried  on  an  indictment 
ceny  of  money,  and  acquitted  on 
Dund  that  the  taking  uf  the  money 
the  ctrcumstancca  was  not  lar- 
it  was  >itld  (hat  the  acquittal 
It  a  bar  to  a  sutMequent  indict- 
or  embezzling  the  same  monev. 
:  V.  Burch,  ^  N.  Y.  Cr.  L,   Rep. 


Trial  n>r  Hnrdcr  B«i  to  Indi 
IiiToliuitKiT      llknal>nslit«r. 

cu^eof  Ililantis    t:    Com..    1 

culled  upon  to  plead  to  the 
he  aWii  u  s]iecia!  plea  setting 
he  had  been  indicted  and  tr 
same  court  upon  the  charg 
der:  that  upon  nuch  previou 
had  been  convicted  of  mur. 
first  degree;  that  this  had 
versed  by  the  supreme  couri 
he  had  been  discharged  fror 
dictnietit;  that  the  indictment 
untary  manslaughter  Involve 
facts  and  circumstances  as 
volved  in  the  charge  of  mil 
that  this  laitl  charge  wu~  for 
offence  for  which  he  had 
charged.  To  lhi»  plea  the 
wealth  demurred  and  the  to 
sustained  the  demurrer.  J, 
Ibis  was  correct,  and  that  th< 
murder  did  not  place  A  in  j< 
a  conviction  for  involunti 
slaughter, 

Aoqnlttal  of  Robbery  Bar 
entlon  for  Larcany. — In  ihi 
State  x:  Mikesell,  70  Iowa  l 
brld  that  a  previous  acquilla 
of  an  indictment  for  robbery, i 
Iowa,  section  jyoj.tixingtiiep 
larceni'  from  a  dwellinj;  hoi 
night  time,  of  property  eviti 
is  u  good  defence  lo  an  indict 
der  code,  section  3S5S.  which  e 
"il"  any  per>.on.  with  forte  01 
or  by  putting  in  i'ear.  shall 
take  from  the  person  of  ant 
properly  which  is  tlie  subjei 
ceny.  he  is  guilty  of  robbe 
robbery  of  the  same  prof 
scribed  in  the  lirst  indictmen 
also  to  an 'indictment  for  any 
fence  in  which  such  larceny 
sential  clement. 

In  the  case  of  State  i>.  Hem 
Ohio  St.  339;  s.  c,  13  Am.  R 
was  ifid  that  where  se 
tlcles  of  property  were  slol 
same  time,  the  transaction 
same,  the  whole,  although  thi 
to  different  owners,  may  b«  1 
in  one  count  of  the  indiclmeni 
taking  thereof  charged  as  on< 
See  Com.  v.  Andrews,  i  Mass 
To  sustain  a  plea  of  fonnti 
tion.  tlie  defendant  must  not  ( 
duee  the  record  of  conviction, 
that  he  has  been  tried  for  the 
("eiice  for  which  he  is  being  p' 
State  V.  Blahut,  +S  Ark.  34. 


jidiDg,  CkpUon,  etc  IXDICTMEXT.  Second  Indietuut. 

nformation  fails  through  vuriancc,  a  verdict  of  acquittal  docs 
prevent   the  filing  of  a  new  information  avoiding  the  vari- 

After  QuASiiiNu  lM)icTM[:\r;  RKVEK.SAL  OK  Arrest 
UDGMKXT.^Wherean  indictment  has  been  demurred  to,  the 
jrrcr  sustained,  and  the  indictment  quashed,  the  matter 
Id  be  resubmitted  to  the  grand  jury  *  in  such  a  case  it  is 
necessarj',  before  finding  the  second  indictment,  for  the 
i  jury  to  have  recalled  and  re-examined  all  the  witnesses  who 

before  them  when  the  first  indictment  was  found.*  And 
e  the  judgment  is  restated  because  of  a  defect  in  the  indict- 
:,  a  new  indictment  should  be  procured  for  the  same  ofTence.* 
1  new  indictment  need  not  be  preferred  against  a  prisoner 
e  a  former  judgment  of  conviction  is  reversed  and  the  cause 
nded  for,  unless  the  indictment  was  adjudged  to  be  in- 
:ient.* 

here  an  indictment  is  quashed,  it  may  still  remain  as  a  sworn 
nation,  and  which  the  court  is  warranted  in  remanding  the 
ner  to  answer  a  new  indictment.* 

Cftption,  Indonement,  Signing,  etc.'' — a.  DKFiMTinN  and 
CE  OK  Caption", — The  caption  of  an  indictment  has  been 
to  be  that  entry  of  record  showing  when  and  where  the  court 
:ld,  who  presided  as  judge,  the  venire  and  who  were  sum- 
id  and  sworn  as  grand  jurors.*     The  office  of  the  caption  is 


ItiBcuslomarv  forour  Court.  (6  Cal.  JJ9;  Calsin  v.  Sutc,  1$ 

i  la  allow  the  proKecutor  to  amend  Tei.  7S9, 

o  on    with  Ihe  trial  without  a  re-  WluiL  Um  mpnOM  COlUt  IWTWtM  tiM 

nation   of    Ihe    witnesses,    unless  Jadsnunt  ol  the  districl  court,  baned  on 

re-examinalion  i'.  claimed  bv  the  a  verdict  rendered  on  a  fatally  defective 

ler.      Slate  r.   StehbinB,  jg  Conn,  indittnienl.  it  will  comtnnnd  I'he  district 

..  c.  79  Am.  Dec-  223.  court  to  hold  the  defendant  committed 

State  I'.  Wilhrow,   47  Ark.  551.  until  llie  grand  jurv  can  present  a  new 

Iclntire  V.   Com.  (Kj-.)4   S.  "W,  Indictment.     Calvin   v.  .State,  15   Tex. 

..  78,,, 

:  court  sav  in  State  v.   Wilhrow.  iBfOmutaon— D1«iii1m»1.— Tlie       Su- 

■k.  551,  that  "there  i"   no   public  prenie  Court  of  California  held,  in  the 

}  be  subserved  in  the  proneciilion  ease   of  Kalloch  v.  San   Francisco  Su- 

appeat  bv  the  »tate  in  anv  erimi-  perior  Court,  s'l  Cal.  1:9.  Ihal  Cal,  Penal 

ise,  unless   it   is  important  to  the  Code,  lectlon  809,  wliere   the  priiioner 

:t  and  uniform   administration  of  han  been  proceeded  again>^t  bv  informa- 

rimlnal  law  that  this  court  nhould  tinn,  and   was  committed   without   the 

the  question  involved  in  the  case,  oral  testimonv  of  the  witnesses  having 

f   Dig.,   section  34s^.    Or   unless  been  reduced  lo  reading,  and  the  infor- 

srrection  of  the  error  compl.-iined  mation  against  him  dismiKiied,  thai  this 

II  prevent   a  particular  individual  fact  will  not  coiutitute  a  bar  to  another 

Ml  guiltj  by  the  prosecuting  ofli-  infomialion. 

from  escaping  from  the  meshes  of  T.  See  also  XI. 

w,"  a.  Reeves  v.  State.  10  Ala.  x},.     Sec 

VIclntire    v-  Com,  (Ky)  4  S.  W.  til.  Caption,  vol.    i.    Am.    Si     Eng. 

1.  Encv.  of  L>aw  729. 

itatef.  Ilolley.  1  Brev,(S,  C)  3,!;,  It' is  said  in  Keeves  v.  Stale.  30  Ala. 

Stale  I'.  Hughes,  i  Ala.  102;  b.  c..  3.1.  'hat  the  caption  Is  a  pan  of  every 

n.  Dec.  411.  indictment,  and  need  not  be  repealed  in 

fn   rr   Smith.  4  Colo,    53J      See  anv  part  of  il.     See  lo  the  tame  effect 

ch    I'.   San    Francisco  '  Superior  Slate  i'.  Hopkins,  7  Blackf.  (lnd.>  494; 

4;!i 


The  Finding,  CtptioD,  aU.  INDICTMENT.  Ckptian,  Indom 

to  state  the  ^tyle  of  the  court,  at  which  and  the  time  and 
when  and  where  the  indictment  was  found  with  rcasonal 
tainty.' 

b.  Neckssitv,  and  When  Dispensed  with.— Whert 
dictment  is  found  by  a  court  having  general  jurisdict 
caption  is  necessary  while  the  indictment  remains  in  the  c 
which  it  was  found.*     But  when  it  is  removed  to  another 


State   V.  Paine,  i   Ind.  163;  s.  c.  Smith  Comb.   70;   Faulkner's   Case, 

(Ind.J    73.      The   weight   of   authority  J49, 

tceme  to  be  that  the  caption  it  no  part         Same — In  Appellata  Courts — ' 

of  the  Indictiiii'm.  but  only  a  part  of  the  tion  of  an  indictment  may  be 

rrcord.      Sec    Notes   i>.  blate,  14   Ala.  in     the     appellate     court-      I 

672;  Teirilorv  !■.   McFarlane,   1    Mart.  Jones,   7  N.  J.  L.  (4  Halst.)  3 

(La.)  ii6;  State  v.  Conlev,  39  Me.  78;  v.  Williams,  2  McC.  S.  Car.  ji 
Com.  V.  Stone,  69  Mass.  {3  Gray}  453^         SkBM — How  Ibda.— The  am 

Com.  V.  Gee,  60  Mass.  (6  Cush.}   174;  to  the  caption  cX  an  indictmen 

Slate  V.  Freeman,  21   Mo.  481;  Kirk  v.  be  made  not  bv  mutilating  thi 

State,  6  Mo.  469;  Stale  v.  Wenlworlh,  but  hy  subl.  o\  marginal   enti 

37   N.  H.  196;  Slate   V.  Gary,  36  N.  H.  papers,-  or    substituting     new 

3(9;  People  V.  Bennett,  37   N.  Y.  117;  accordinglo  the  circumstance 

McGarrv  r.. People.  1    Lans.   {N.  Y.)  particular  case.     Norwood  v. 

127;  State   V.   Brickell.  1    Hawks.   (N.  Md.68,76;  Walsh i-.Smyth.sB 

C.)     3S4i     State     v.    Wasden,    N.   C,  (Md.)  9;  Bewail   i'.  Sullivan,  1. 

Term  R.  163;  Slate  v.  Creight.  t   Brev.  355;  Cook  r.  Berth.  108  Mass. 

(S.   C.l    169,  171,  I72;s.  c.,2  Am.  Dec.  r.    Cheney,    108    Mass.    33; 

656;  Stale     V.    Williams,   3   McC.   (8.  Graham,  4  Johns.  Ch,  (N.  Y.) 
C.)    3oii    Mitchcl   V.    State,  8   Yerg.        Aa  to  aBunilmeiit  of  rtcord 

(Tenn.)  514;  Barnes  v.  State,  5   Yerg.  matter  fullv  discussed, /oii,  th 

(Tcnn.)   i86;  English  v.  State,  4  Tex.  Ut.  Record. 
II?;  State  f.  Thibeau,  30  Vt.  ioo;Slate         It   is   said  bv  the   Supreme 

V.  Brady,  14  Vt.  353;  State  v.  Gilbert,  Court  of  Massachusetts  in  th. 

13  VI.  647;  Allen   I'.  State, '5   Wis.  329;  Cora.  i'.  Cheney,  loS  Mass,  33 

Slate  v- McCarty,  3  Pinney  ( Wis.)  ■;i3;  "an  amendment  so  made  is  ni 

s.  c,  3  Chand.  (Wis.)  199:  54  Am.  Dec,  record,  and  does  not  give  rise  I 

ijo,   151;  U.  S.  T.  Thompson.  6  WcL.  cause    of   action.       Il    is    ma 

C.  C.  56.  fro  tunc,  and  has  Ihe  same  ope 

AmwidiMiit     or    Caption — In     Gout  if    the    record     had    been     o 

mwe  Indlctmsnt  Pound.— The  caption  extended   in  Ihe  amended  forr 

being  a   part  of   Ihe   record,   may   be  has  frequently  been  held  in  tin 

amended   in   the   court   where   It    was  analogous  cases,  even  wlierc  t 

found  to  the  same  extent  as  any  other  is  to  cut  off  intervening  right) 

part  of  the  record.     See  Notes  v.  Stale,  Cormick   i'.    Carroll.   103    Mi 

24  Ala.  672,  694;  Reeves  v.  State,  20  Com.  v.  Fleld.93  M»ss..(ii  Al 

Ala.  33;  Farnum   v.  U.  S..  1  Colo.  309;  Hitchings  v.  Ellis,  83   Mass.  (i 

Stale  V.  Paine,  I    Ind.  163;  s.  c„  Smilh  475;   Pratt    v.    Wheeler.  7a    T 

{Ind.)  73;  Stale  v.  Hopkins.  7   Blackf.  Gray)  520;  Balch  -v.  Shaw,  61 

(Ind,)  494;  Territory  v.   McFarlane.  1  Cush.)  282;  Baxter   «.   Rice,  3 

Mart.    [La.)   216;  Com.   v.   Hines,  loi  (21    Pick.)    197;   Johnson    v. 

Mass.  33i  State  f.  Gar  v.  36  N.  H.  3159;  Mass.  (17  Pick.)  106;  Haven  i 

State     V.  Brickell.   I    llawks.  (N,  C,)  31    Mass.    {14    Pick.)    38;    A 

1^4;  Brown   r.  Com.,  78   Pa.  Si,   122;  Sawver.'iS  Mass.  (1  Pick.)  35) 

English   r.  State,  4   Tex,  12 n;  Slate   f.  Am,'  Dec.   188;  Close   v.  Grll 

Creighl,    1    Brev.   (S.   C.)  169;  s.  c,  2  Johns.  (N.  Y.)  526. 
Am,   Dec.   6(6;   Stale   v.   Emmett,   33         1.  Stale  i',  Gary,  36  N,  H.  33 
Wis,  632;  Alien   v.  State,  s   Wis.  339;        a.  See  State  v.  Marion,  15 

Slate  v.  McCarlv,2  Chand.  (Wis,)  199;  49^;  Winn   r.  State,  s   Tex.  A 

8.  c.  ^4  Am.  Dec.  Ijo;  U.  S-r.  Thomp-  PtKiple  p.  Jewett,  3  Wend,  (N. 

•on,  6  McL.   C.   C.  156;  Rex  v.  Davis,  Stale   v.  Nixon,  18   VL  70;  Wi 

I   Car.   &    P    470;    Rex    v.  Brandon,  People,  i  Abb.  App.  Dec.  {N. 
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ttion  must  be  affixed,  and  it  is  the  clerk's  duty  to  affix  it; 
Lhis  whether  an  entry  of  the  finding  be  entered  in  the  min- 
or not.'  In  those  cases  where  the  court  acts  under  a  special 
nission,  a  caption  is  necessary,* 

Form  and  Contents  Generally. — The  caption  of  an 
tmcnt  should  state  with  sufficient  certainty  its  history,  the 
:  of  the  court,  the  judge  presiding,  the  names  of  the  grand 
s,'  and  the  time  and   place  where  found,*     The  caption  of 

Ke^res  {N,  Y.),  684;   allinnlng  Mod.  24;  Reg.  v.  ButterAeld.  i  Moo.  & 

.^4   Barb.  (N.  Y.)  367.  R.  511;  Dakin's  Case,  3  Saund.  290  a. 

the  indictment  ItMlf  the  caption  4.  Thomu  v.  Sute,6  Miss.  {5  How.) 

be     wholly    omitted.       State    v.  jo;  People   i.  Bennett,  37  N.  Y- 1:7;  s. 

1,  18  Vt.  70.         ^  c,  93  Am.  Dec.  5^1. 

caption     to     indictment!      is  It  has  been  kfld\\\tX  it  is  not  neces- 

mly   dispensed    with.      State    v.  aarv  for  an  indictment  to  show  that  the 

in,  15  La.  An.  495,  grand  yiTy  was  legallj'  called  before  the 

riptun    V.    State,    Peck   (Tenn.)  court,  or  where  the  session  of  the  court 

'eople  I',  Jewett,  3  Wend.  (N.  Y.)  or  grand  jury  wag  held,  or  that  the  in- 
dictment was  returned  into  court.    Har- 

apUon   should   accompany  every  rington  v.  State,  36  Ala.  136. 

ment    removed     into   ■    superior  And  It  la  also  said   thai  indictments 

and   tt   should   exhibit  the  daj  need  not  describe  the  court  before  which 

car,  and  that  the  indictment  was  they  are  found,  nor  the  jurors  by  whom 

on   the   oath   of  jurors   of   the  they  are  found,  nor  need  they  aver  thai 

f  in  which  the  crime  was  com-  the  court  has  jurisdiction  of  the  offence. 

I.    Tipton  V.  Sute.  Peck  (Tcnn.)  Sute  v.  Marion,  15  La.  An.  495. 

BtMUgTtnaftBdPUM*.— Itissaidthal 

Sute   r.    Wasden.   3    Tayl.    (N,  where,  in  Ihe  caption  of  an  indictment, 

13.  time  and  place  are  set  forth  willi  sul- 

,erc  the  court  sits  bv  authority  of  licient  certainty  to  common  intent,  legal 

bile    law,,  everybody   must    take  niceties   will   be    regarded.       Stale    i'. 

of  It.     State  r.  Waulen,  1  Tayl.  Brisbane.   1    Bay     (S.    C.)   451.     It  is 

.)  163.  said   in   Tenorio   v.   Territory,   1   New 

rhomas  %-.  State. 6  Miss,  tt,  How.)  Mex.  379,  that  where  in  the  caption  of 

"  "  an  indictment  the  lime  and  place  where 
it  was  found  are  set  forth  with  cert.iinty 
to  a  common  intent.  Ihe  character  of  the 
court  designated,  and  the  grand  jurv 
appeared  to  have  been  sworn  from  the 
body  of  the  county,  it  Is  sufficient. 

tt     mould     Ibov. — However     it  DtfMta  In  caption  M  an  Indletmaut 

i  distinctly  appear  that  the  jury  may  be  heard  and  determined  in  a  high- 

omposed .  of.  twelve  persons  and  er  grade,  only  when  removed  there  on 

iwom;  but  il  need  not  appear  that  writ  of  error  or  rer/iararf.  and  cannot 

•ere  charged.      Reg.  v.  Watton,  6  be  heard  on  a  commission  in  arrest  of 

95,     It   has   been   aaid   that   it  is  judgment.     State   v.   Thibeau.   30   Vl. 

iary  to  describe  the  jurors  a«  frobi  100;  Stale  v.  Nixon,  18  VI.  70;  b.  c„   46 

i/ej  il0MiH».  for  this  is  a  necessary  Am.  Dec.   135.     See  Slate  f.  Joneii.  a 

Imentoflaw.     See  State  ».  Cole-  N.  J.  L.  (4  Halst.)  357;   s.   c,    17   Am. 

37     La.   An.   691;    McGarry    v.  Dec.  483. 

e.  }  Lans.  (N.   Y.)   127;   State  v.  Bun*— AaswIiDant  AftM  Tardlet.— It 

,  Rilev   [S.  C.)  134;  Rex  v.  Marsh,  Is  said  fn  the  case  of  State  v.  Crei-hl.  i 

&  £.'336.  note:  «■  c,  1    Nev.  &  P.  Brev.   (S.  C.)  169;  s.    c,   J  Am.   IJec. 

^ylelt  V.  Rex.  3  Bro.  P.  C.  519;  s.  656,  that  the  statement  in  an  indictment 

id.  &  E.  J47  note;   Rex  u.   Davis,  that  the  presentment  of  the  jury, Ie  "upon 

r.  &   P.   470;  Rex   I'.   Roysted.   i  their  oaths"  a  part  of  the  caption,  and 

.  ijj;  Rex   T>.  Feamley,   1   Leach  that  if  It  has  been  omitted  mav  be  in- 

•"-H  '    "  
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Tha  Hading,  CftpUon,  Me.  INDICTMENT.  Captimi,  IndoitMi 

an  indictment  is  not  affected  by  striking  out  the  count,* 
defect  in  the  caption,  for  which  an  indictment  will  be  qu 
must  be  of  a  clear  and  decisive  character.* 

d.  Dates,  Figures,  etc. — Indictments  are  required  tc 
the  Enghsh  language,  yet  this  does  not  render  objectiona 
indictment  which  has  the  term  at  which  it  was  found  sta 
the  caption  in  figures,*  or  in  Arabic  characters  instead  of  w 
and  it  has  been  held  that  it  is  no  objection  to  an  informa 
bill  of  indictment  that  the  terms  "  anno  domini  "'are  used  i 
of  the  words  "year  of  our  Lord,"' 

e.  Omissions;  Use  of  Improper  Words. — Theomis 
unimportant  connecting  of  formal  words  and  phrases  fro 
caption  of    an  indictment  will  not  vitiate  it;*   neither  w 

Should  8I10*. — The   caplton    ai  an  in-  Seamons.   i   G.    Greene    (tow 

dictroent  should  show  the  time   (State  State  v.  Reed,  35  Me,  489;  s.  c., 

V.  Beckwith,  1  Stew.  (Ala.)   3:8;  a.  c,  Dec.  727;   Kellj-   v.   State,    it 

l8   Am.   Dec.   46;    Slate   v.    Sexton,  3  Smed.  &  M.)  518;  Covenhoven 

Hawks,     (N.    C.;     184;  B.  c,  14   Am.  1  N.J.  L,  (Coxe)  JjS;  Bernan 

Dec.  qS4;  State  v.  Roach,  1  Hayw.   (N.  21  K.J.  L.  (2   Zab,)  9;   State 

C)    351;    s.  c,  2  Am,    Dec,   616,  and  ford,?  Port.  (Ala.)  loi;  SUte  r 

place    where    the     court    was    holden  Peck  (Term.)   165;  State  v.  H( 

(Carpenter   v.    Slate,  5  Miss.  (4  How.)  3Vt.48i. 

163;  s.  c,  34  Am.  Dec.  116),  and  the  in-  Some  of  the  state  legielatur 

dictment  found   (Carpenter  v.  Stale,  5  declared   figures  valid.     See   L 

Mls8.(4How.)  163;  B.  c,  34  Am.  Dec.  Coni.,ioGralt.(Va,)7oS;Cadv 

116);   and   must   show   that   the  grand  10  Gratl.  (Va.)  776.     Whileot'h 

jury  were  empanelled  for  the  county  in  determined  the  other  wav.      S- 

whVh   the   indictment  was  found,  and  i'.  State,  ti  Ind.  330;  Hampton 

the  oflencc  committed.     Mau-zau-mau-  8  Ind.  336;  Johnson  r.   State, 

ne-kah  v.  U.  S.,   1   Pinnej   (Wis.)   114;  L.  (3  Dutch)  313. 

e.   c,   39  Am.    Dec.  179;   btil  need  not  It  is  thought  to  be  practical!; 

state  that  the  members  of  the  grand  jury  all  instances  for  the  pleader  to  > 

and   summoned   and   returned  as  such  the    date    in    preference    to    i 

(State  :'.  Jones,  9    N.  J.   L,    (4  HaUt.)  them  in   figures  or   roman   ch 

357;  s,  c.  17  Am.  Dec.  483.)  See  U.  S.  v.  Prescott,  j  Abb.  U 

1.     Duncan     v.    People,    1     III.     (1  172. 

Scam.)  456.  *.  Slate  v.  Smith,  Peck  {Tei 

8.   State  t!.   Hickman.  8  N.  J.   L.  (3  B.  State  v.  Gilbert,  13  Vt.  64; 

Halst.)  299,  4.  See  Reauchamp  t'.  State,  C 

8.  Johnson   v.   State,  19  N.  J.  L.  (5  (Ind.)  199;  Com.  t.   Mullen,  9 

Dutch)  4r;3;  see  Barnesi'.StatcsYerg.  (13   Allen)  ^^i;  Slate  r.  Mose* 

(Tenn.)  iK.  (N.  C.)  4^2;  "State  v.  Bradv,  14 

It  has  been  held  by  thesupreme  court  Fiiell  v.  State,  35  Wis.  364'. 

of  Tennessee  that  the  caption  of  an  In-  "And,"  "For,"   "Hm." — An 

dictment.   "Circuit    Court.    November  ment  commenced   thus;     "  Th 

Term,  1839,"  in  tigurei„is  good,  if  it  ap-  juries  within  and  the  body  of  ti 

pear   from  the   record   that   an  indict-  tr  "  etc.     Held,  that  the  omiseit 

ment  was  found  at  that  term.      Barnes  word   "for"  after   the   word   "a 

I'.  State,  5  Yerg,  (Tenn.)  [86.  not    vitiate  the   indictment.      1 

FiKurBB  Bngllali. — It  is  held  in  some  Hradv,  14  Vt,  ^53. 

cases, and  the  American  doctrine  seems  In' North    Carolina,   an    in( 

to  favor  that  opinion,  thai  figures  are  concluding,  "and   the  jurors."  1 

English:  in   any  event   Ihcv   are   ade-  the   word  "so,"  is   sumcienl.    '. 

quate.     See    Slate  v.  Tullei-.  34  Conn.  Moses,  2  Dev.  [N.  C.)  L,  452. 

2S0;  Rawson   v.   State,   19  Conn.  192;  "Oonrt." — The  omission  of  t 

State  !■.  Voshall.  4   Ind.   ijSg;  Finch  tf.  "court"  after  "superior"  in  the  ca 

State,  6  Blackf.  (Ind.)  533;   Winfield  v.  an  indictment  is  immatertal,  vt 

State,  3  G.  Greene  (Iowa)  339;  State  v.  record  of  the  superior  court  shi 
48-2 
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s  of  any  improper  word.* 

/.  Title  OF  Action;  Naming  Defendant. — An  indictment 
ay  be  good,  although  the  title  to  the  action  is  not  set  forth,  the 
itute  requiring  that  it  be  set  forth  being  merely  directory;* 
lile  the  defendant  must  be  charged  by  his  name,*  where 
:h  name  is  known,*  The  object  in  requiring  the  name 
the  person   indicted   to  be  set  out  is  to  enable  the  court  to 

indictment    was    returned   b;-   the  jary.  It  should   be  »o  stated  in  the   in- 

nd  jurj  into  that  court,  and  that  the  dictment.     BrocMter   v.   State,   15    Ind. 

rk  certified  upon  the  back  of  the  in-  190;  Com.   v.  Thornton,   80  Mass.  (14 

tment  that  it  had  been  so  returned.  Gray)     41;     Rushton's    Case,    1    Lea 

in.T.Mullen,95Ma»s.{i3A11en)55i,  (Tenn.)  lai;  State   v.   Snow,  41    Tm. 

'  ThsnuidThBre," — It  is  said  that  the  yfa;   Morgenstern  ».    Com.,    17  Gratt. 

issionsofthe  words  "then  and  there,"  (Va.)   1018;  Reg.  v.  Campbell,  I   Car. 

words  "duly  Bummoned,empanelled,  &    K.   %i;  Rex  v.  Smith.  6  Car.  k    P. 

■d,  swom  and  charged  enquiring  in  151;  Partridge  v.  Strange,  i  Plow.   77, 

I  for  the  county,"  in  an  Indictment,  Is  8c;  Buckley   r.  Thomas,   1    Plow.  1  la, 

natenal.  Fiiell  t:  State,  15  Wis.  129;  Rex  v.  Clark,  Russ.  &  Ry.  3^8;  i 
Stark,   Cr.  PI.  (md  ed.)   1888;   1    Chit. 

'he  caption  of  an   indictment  from  Cr.     L,    211;     because     the     want    of 

circuit  court  of  Indiana  showed  that  knowledge  will   not  avail  to  make   the 

etc.,    on,  etc.,  the  jurors    (naming  indictment   good,  unless  such   want  of 

m)  appeared  in  court,  and  being  duly  knowledge  is   properly  averred   in  the 

im  and  charged,  etc.     Held,  Ihatlht  instrument     itself.     See     cases    above 

ission  of  the  words  "then  and  there,"  cited  and  also  Slatr!  v.  Burgess,  4    Ind. 

jre  the  words  "sworn  and  charged,"  606;  State  v.  Stucky,   a   Blackf.  (Ind.) 

1  not  material.  189;  Robertson  v.  Lamberlville,  38  N.J. 

leauchamp  r.  State.  6  Blackf.  (Ind.)  L.  (9  Vr.)  69;   Reg.  7-.  llicks.  :  Moo.  Sc 

R.  JOS 

Sody  of  UMOonnty." — Theomission  B«fnHl  to  DUelMS  Kftint. — Where  a 

the  words   "body  of  the  county,"  In  defendant  refuses  to  disclose  his  name. 

Indictment,  the  caption  of  which  re-  and  hia  name  cannot  be  discovered,  his 

s  that  the  grand  jury  were  sworn  and  name   may   be   designated   as   "to   the 

rged  "inquiring  In  and  for  the  coun-  grand  jury   unknown,"  or   he  may  be 

if,"  etc..  Is  not  an  informality  which  indicted   under  a  fictitious   name,   with 

jud ices  the  defendant  or  vitiates  the  the  statement  that  his  real   name  is  un. 

ictment.    Fizell  v.  State,  25  Wi«.  364.  known.     See  Geiger   v.  Slate,  5  Iowa 

.   "  ImponnaM  "  for  "  IiupMi«ll»d ;  "  484. 

r  "  fOr  "  M."— Thus  it  has  been  said  Ktm*  PartUllr   Ksown.— Where   the 

t  the  substitution  of  I  he  word  "im-  name  of  the  defendant  is  known  in  part, 

inded  "  for  "impanelled,"  in  the  cap-  so   much   of  it  as   is  known  should  be 

I  of  an  indictment,  does  not  require  a  given,   supplemented    with   the   proper 

ersal.     Williams   i'.   Stale,  3  llclsk.  statement  that  a  balance  is  not  known, 

^nn.)  376.  and  cannot  be  ascertained  by  the  grand 

Lnd   the    Bubslllulion    of  "by"   for  jury.     Morning  Star  tr.  State,   51  Ala. 

I "  in  the  form  in  the  tent  of  an  In-  405.     See  Kelley  v.  State,  15  Ark.  w; 

tment   does   not    spoil  it.      Com.  r.  Stone  v.   State,  30   Ind.   115;  KrieT  v. 

flin.  10;  Mass,  175.  Com.,    5    Bush,    (Ky.)    362;  State    v. 

.  People  r,  Walters,  1  Idaho.  171,  Bavonnc,  13  La.  An.  78, 

,  I  Chil.  Cr.  L.  202.  thus  an  indictment  will  not  be  held 
bid  for  the  mere  omission  of  the 
Christian  name  of  the  defendant,  where 
It     contains     an    alleg.ition     that    his 

und  of   impossibility.    The  pleader  christian  name  is  unknown  of  the  jury, 

lot  required  lo  do  more  than  to  set  the   indictment  being  in  all   other   re- 

,h  the  charge  with  such  distinctness,  spects  unobiect  Inn  able.      See   Skinner 

1  only    such,    as     the  circumstonces  !■.  State,  30  Ala.  1:24,  ^21;, 

mit.  iBish.Crim.  Proc.,  section  iig,  Where  the   Initials   only  of  a   man'» 

,  546.     But   where  the  name  of  the  name   arc  known    to  the  grand  jurors, 

ittdant    ii    unknown   to    the  grand  an   Indictment  which   uses   them  only. 


tit  nnding,  CapUon,  tU. 
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Captiaii,  lidon^mt, 


giving  the  reason  Tor  such  use,  will  be  be  aubstituted  Tor  the  old  aiie  in  a 

sufficient.     See  Jones  r'.   State,   II  Ind.  indictment.     See  i  Cliil.  Cr.  L.  20j. 

357;  Gurdner  i'.  State,  4  Ind.  632.  slalute  in  some  slates  that  on  tlietei 

But   it    is   thought    that  there  is   no  of  the  plea  the  true   name  ina^  be 

reason  ti\iy  a  man  should  not  be  Itnown  slltuted   lor  the  fictitious  one.  and 

b^  a  slng^le  letter,  though  his  name  has  trial  proceeded   with.     State  ;-.  Bi 

manj'  letters,  and  that  for  this  reason  ir  '6   Nev    151 ;  Lasure  v.  State.  19  ( 

one    is  commonly   designated    by    hi»  Si.  43.     See  also  People  r.Kellj-,  6 

initials,   if    his    christian   and    tniddre  310;  Dukes  f.   State,   11  Ind.  557; 

name  and  their  use  in  indictments  indi-  71    Am.  Dec.  370:  Com.  r.  Ilollci 

eates   plainly  who  is  meant   (hat   Buch  Mass.  (3  Gra^-)  458;  Haywood  i.S 

initials  are    direct  to    the    indictmenL  47  Miss.  1;  Slate  v.  Schricker,  19 

franklin  v.  Stale.  51  Ala.  414;  State  v.  365;  Turpin  t'.  State,  10  Ohio  St. 

Seel)',  30  Ark.  i6j;  Mitchum  i'.  State,  Rough  -.'.  Com.,  78  Pa.  Si.  495. 
iiGa.615;  Thompsoni'.  State,  4S  Ala.        B«m*dr — Whan   D*tradu>t  Intj 

165;  Vandermark  i'.  People,  47  111.  i!i;  *y  Vronc  Hun*. — Where  a  defends 

Slate    V,   Wall,  39   Mo.  532,  State    v.  indicted  by  a  wrong  or  fictitious  n 

Brite,  73  N.  C.   16;  State  v.  Anderson,  he  can   t^e   advantage   cf  such  < 

3  Rich.  (S.  C.)  176;  State  v.  Black,  \\  only  by  a  plea  in  abatem 

Tex.  s6o.     See  Aikin  !■.  State,  35  Ala.       '-   '^-   

y^\  Tweedy  v.  Jarvis,  2^  Conn.  42; 
Stone  f.  Slate,  30  Ind,  115;  Anderson 
1'.  State,  36  Ind.  89;  Wassels  v.  State, 
36  Ind.  30;  Stale  >'.  Pierce,  8  Iowa  231; 
Rice  I.'.   People,  15  Mich.  9;  Easterling 


set  out  his  true  n. 
where  this  is  not  done  before  plc! 
of  the  indiclment,  it 
be  conclusively  presumed  that  the  r 
by  which  he  is  designated  in  tlie  in 
ment  is  his  true  name,  whattvei 
real  fact  may  be.     See  Lyr 


.  State,  35   Missr^io;  State  1 
loN.  ]I.347,33i;s.c.,34  Am,  I 

U.  S.  -v.  Winter,  13  Blalchf.  C.  C.  276.  557;  Salisbury 
But  in  order  to  render  such  an  indict-  290;  State  t>.  White,  32  Iowa.  17,  ^. 
ment  true,  it  is  necessary  that  the  indi-  tian  Soc.  v.  Macomber,  ^  Slas 
vidtial  is  known  by  those  initials.  See  M^etc.)  335;  Com.  i;  Lewis,  41  > 
FranltlJn  T.  Stale,  Si  Ala.  41;;  Diggsf.  (i  Mete.)  151;  Com.  v.  Dedhin 
State,  49  Ala.  3111  Graham  i'.  Stale,  40  Mass.  141,  146;  Carpenter  v,  Sta 
Ala.659;  Mitchum  r.  SUte,  tiGh.6i<;i  Mo.  391;  Thompson  v.  Ellioll, 
Vandermark  11.  People,   47  III.  122;   0.  "  " 

S.  V.  Winter.  13  Blatchf.  C.  C.  276; 
Tardy  v.  State,  4  Blackf.  (Ind.)  152; 
State  I'.  Taylor,  15  Kan.  420;  Slate  v. 
McMillan.  68  N.  C.  440;  SUle  v.  ilen- 
derson,  68  N.  C.  348;  Citv  Council  v. 
King.  4  McC.  (S.  C.)  487;  Hardin  v. 
State,  26  Tex.  113. 

ftun*— ExcapUion  to  ImUetment. — 
Where  a  man  is  indicted  bj'  Ihe  initials 
of  his  name  simply,  exceplion  to  the  in-  dignity  (tt  ilen.  4,  aa\  Com.  Di° 
dictment  must  be  opened  by  a  plea  in  Indiclment  (G.  I),  2  Co.  Inst.  665. 
itbatement  before  pleading  the  general  10  e,  4,  16).  And  if  a  person  «er 
merits;  after  verdict  the  mdictment  is  dieted  in  respect  to  his  office  an  . 
)!ood.  Smith  tp.  State,  S  Ohio  294.  See  tion  of  his  office  is  necessary,  ( 
Gerrish  v.  State,  53  Ata.  476;  Stale  v.  Dig.,  lit.  Indictment  (G.  i). 
Webster,  30  Ark.  166;  Com.  f.  Ilamil-  The  ■'SUtnte  of  AddlUoni"  (i  H^ 
Ion,  81  Mass.  {is  Grnv)  480;  Com.  i'.  ' 
Melling,  So  Mass.  (i4tirav]3SS;  State 
I'.  McMilUn,  68  N.  C.  440: 

Indictment  In  FIctltlDtU  Muna.— It  has 
been  said  that  when  a  person's  name  is 
unknown,  the  grand  jury  may 
charge  him  with  the  crime  by  a  mere 
fictilious  name,  the  same  as  though  such 
name  is  known  to  be  his  real  one,  and 

that  if  he  elects  not  to  be  tried  by  it  he     (Va.)  (J69;"t;om.  v.   Anderson,  I 
must   plead   such    misnomer   in   abate-     Cas.   1451   Com.   v.   Ilagerman,  i 
ment,  giving  his  true  name,  which  may     Cas.  144;  Com.  v.  Hale,  2  Va  Cm. 
484 


88;  Stale  i> 
V.  Duestoe,  i  Bay  {S.  C.)  377^  Wi 
I'.  Stale,  31  Tex-  586;  SUte  t.  Bru 
29Wis.43j;.Chit.Cr.L.i02;Hi. 
C.  238. 
Addition  to  Hame. — Under  the  • 
here  Ihe  party  ind 
of  "the  degree  of  a  knight  or  1 


5}  passed  ii 


in  those  slates  In  which  si 
been  accepted  i 
where  the  crime  of  outlawry  bis  1 
tofore  existed,  as  in  Virginia  and 
hama.  See  Dale  Co.  v.  Guntet 
Com.  r.-,  Pearcc,  6  C 
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;ntify  the  person  on  trial  with  the  perpetrator  of  the  offence;* 
is  being  the  purpose  in  setting  out  the  name  of  the  defendant, 
e  omission  to  insert  his  name  in  the  title  of  an  indictment 
lere  he  is  named  in  the  body  does  not  tend  to  prejudice  his 
;hts  upon  the  merits,  and  for  that  reason  is  not  fatal.*  An  in- 
:tment  is  not  bad  because  the  caption  contains  the  middle  ini- 
,1  of  a  defendant's  name,  and  the  body  omits  it.' 
g.  Commencement— (i)  General  Jl/atfers.—Ths  commence- 
:rnt  of  an  indictment  is  the  beginning  of  the  body  of  that  in- 
ument.*     This  initial   clause   of  an    indictment  drawn   in  the 

publics  V.  Steele,  i   Dill.  C.  C.  gj.  169;  Sute  i:  Smith,   11   Ark.   (7  Eng.) 

e  itatute  has  been  said  to  have  been  612;  b.  c,  (6  Am.   Dec.  187;   Miller  v. 

Tiled  of  force,   or   some   colonial  or  People,  39  III.  457;  Erskinc  v.  Davis,  35 

(e  statute  of  the  same  kindenactcd,  111.  151;    Choen   i'.   State,  5 J  Ind.  347) 

.Mabama  (Morgan  v.  State,   19  Ala.  West  ;'.  State.  48  Ind.  483:  Girous  v. 

■),  Georvia  (Studstill  v.  State,  7  Ga.  State,  so  Ind.  93;  Slate  r.  Williams,  jo 

Kentucky   (C.om.   v.   Rucker.  14  B.  Iowa   9S;  Hart  v.   Lindse^,    17  N.  H. 

in.  12S),  Maryland  (Statev.  Hughes.  23s;  s.  c.  43  Am.   Dec.  597;   People  v. 

Iiy.  Rep.  Stats.  2j6;  b.  c.  State  v.  Cook.  14  Barb.   (X.   Y.)   259;  State  v. 

ghes,  1   Har.  &   Melt.   (Md.)  479),  Manning,  14  Tex.  402;  Dodd  r.  Slate,  i 

w    Hampshire   (State  v.  Moore,   14  Tex.  App.  58. 

H.   4s),   North  Carolina    (State  v.  In   some'  states,   however,   it  is  ield 

wmaiis,   1   Car.   L.  Repo*.  (N.  C.)  that  while  the  middle  name  or  initial  is 

).    Pennsylvania   (Report  of  Judges,  not  necessary  to  the  validity-  of  the  in- 

inn.  (Pa.)  r;99;  615;  Com.  i'.  France,  dictment,  yel  if  it  ia  inserted,  and  ai 


t.  (Pa.)  edS;  Com.  f.  Jackson,  i     serted  is  wrong,  the  defect  will  be  fatal. 

—a.)   i6j),   Vii^nia    (Com.  r.     See  Price  v,  Sule.  19  Ohio  4J3;   State 

,   401);    but   was  re-     v.  Hughes,  1  Swan  (Tenn.)  161. 


led  in  Indiana  (State  t*.  McDowell,  6  4.   People  v.  Bennett,  37  N.  Y.  Ii7ia. 

ckf.  (Ind.)4i>);  as  to  Maine  see  State  c,  93  Am.  Dec.  551. 

S'elson.  29  Me.  321);  State  t'.  Bishop.  DtattBoUon   Batwoati    OonuuneMuent 

Me.  IJ2.  uidOftptlon.— The  commencement  of  an 

.    See  Stale  r.  Angel,   7    Ired.    (N.  indictment  is  to  be   distinguished"  from 

L.  17.  the  caption,  which  constitutes  no  part 

adantUOAUon. — Stark    says    in    his  of  an  indictment.     The  commencement 

-k  on  criminal  pleading   that   "cer-  Is  as  follows:   "The  jurors  of  the  people 

ity  seems  to  consist  in   the   Special     of  the   state   of .  in   and  for  the 

cription  of  the  persons,  places  and     body  of  the  county  of ,  upon  their 

igs  mentioned  in  the  indictment  with  oalh  present,"  etc.  People  1'.  Bennett, 
ir  respective  kamks,  situation,  na-  37  N.  Y.  117;  s.  c,  93  Am,  Dec.  551. 
I!,  quantity,  number,  value  and  own-  In  this  case  the  courts  say  that:  "A 
lip."  I  Starke,  Cr.  PI,  (2nd  ed.)  great  deal  of  confusion,  however,  exists 
m  the  books,  because  the  distinction  bc- 
.  Dukes  V,  State,  1 1  Ind.  557;  s.  c.  tween  the  commencement  and  the  cap- 
Am.  Dec.  370.  tion  of  an  indictment,  which  has  alwa,i  s 
.  O'Connor  i:  State,  97  Ind.  104.  existed  in  England,  has  not  uniform'lv 
Ilddl*  V«mM.— The  law  recognizes  been  maintained  here.  'The  whole 
one  christian   name,   notwiihsland-  question   as   to  what  a  caption  should 

the   number  of  middle   names  the  contain,'  sars  Bishop,  in  his  treatise  on 

ty  may  have.     (See   Rex   v.    New-  Criminal   Procedure  (section   154).  'ap- 

n,   1    Ld.   Raym.  562:Co.  Liti.  {  a,  1  pears,  when   approached    through    the 

a.    Cr.   PI.   (jnd   ed.)   id,      Coniie-  American   books,  draped   in   mist  and 

ntlyifa  person  is  described  in  the  girded  about   with  darkness.     Obscrv- 

ictment  or  in  theproof  on  the  trial  a*  ing  the  proper  distinction  between  ihc 

ing   one   or   more   middle  names  or  caption  and  the  commencement   of   an 

ials,suchmiddlenamesorini(ial<wi]l  indictment,  no  valid   objection   will  be 

disregarded  as  forming  no  part  of  the  found  to  the  oni:  in  this  case.     Thecap- 

istian  surname.     See  Edmundson  ;'.  tion   in  no  part  of  the  indictment.     It 

te,  17  Ala.  179;  s.  c.,  .S2   Am.   Dec.  consists  wholly  of  the   history   of  the 
4»i 
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:atutory  form,  which  first  chaises  that  defendant  has  com 
crime,  is  merely  formal;  and  if  the  body  of  the  indii 
jfficiently  specifies  the  offence  charged,  and  avers  the  fac 
ituting  such  offence,  the  indictment  will  be  held  good  m 
anding  any  defect  in  the  commencement.* 


n  indictmeni 
era  there  are  variations  fromtJ 

lurt."  given,  either  in  Uial  which  is  ret 

Omlisloii  of  Twd  "PMianl.''— It  hag  that  which  is  customary,  for  illu! 

en  held  that  the  omission  of  the  word  in  the  various  slates.     See  the  li 

iresent,"  in  the  commencement  of  an  cases  :     Glenn   v.  State,  60  A 

diclment,  is  no  valid  objection  to  the  Sanders  v.  State,  55  Ala.  181; 

diclment.     See  Slate  v.   Freeman,  zi  i>.  State,  ,^0  Ala.  154;  Caldwell 

0.  4S1.  j|9  Ala.  34;  Diggs  v.  State, 49^ 

1.  State  V.  Anderson,  3  Nev.  154.  Schuster  v.  State,  48  Ala,  199; 
Thus  it  has  been  held  (hat :  son  f.  State,  48  Ala.  665;  ».  c. 
The  fact  that  the  prosecuting  attor-  Rep.  36;  McGuire  n.  Stale,  jj  i 
reelects  to  abandon  the  lirst  count  Harrington  c.  State,  36  Ala.  J3I 
les  not  render  the  othercounts  bad  for  enthal  v.  State,  33  Ala.  5S9;  '. 
mt  of  the  formal  introductory  allega-  State,  34  Ala.  671,688;  Reeves  ; 
w\%  which  were  in  the  first  count  only;  20  Ala.  33, 35;  Morgan  v.  Stale, 
e  other  counts  beginning  "the  grand  556;  Slate  v.  Murphy,  9  Port 
rors  aforesaid,  upon  their  oaths  afore-  4^7:  Slate  v.  Bell,  5  Port.  (A 
id,  do  further  present,"  etc.  State  i^.  Bridges  t'.  Slate,  37  Ark.  214;  ^ 
ufour,  63  Ind.  567.  V.  Slate,  37  Ark.  426;  Walker  t 
Form  or  ComnMBcemant. — It  is  said  in  s^Ark.  3S6;  Howard  v.  State, 
e  case  of  People  f.  Bennett,  37  N.  Y.  433;  Stale  ti.  Hinson,  31  Ar 
7,  \3i\  e.  c.,g^  Am.  Dec.  jjji,  that  the  Bradley  v.  State,  32  Ark.  704;  I 
rm  of  an  indictment  in  liiany  of  our  State,  Jg  Ark.  165;  State  v.  \ 
ates.  and  which  form  is  derived  from  Eng.  (Ark.)  196^  People  c.  War, 
igland,  is   thus  :     The  jurors  of  the  117;  People  v.  Mills,  17  Cal.  i; 

ople  of  the  stale  of ,  in  and  for  pic  v.   Saviers,    14   Cal.   19;   L 

e  body  of  the  county  of ,  upon  State,  12  Ga,  393;  McCutcheon 

eir  oalh   present,   etc.     It   is  ield  in  pie,  69  111.  601;  Fairlee  t'.  Peoplt 

ermont.   In   the  case  of  the  State  v.  i;  NUonii.  People.i  111.  (1  Sea; 

ixon,  18  Vt.  70;  s.  c,  46  Am.  Dec.  135,  Manheim  v.  State,  6b  Ind.  6q; 

at  Ihe  proper  commencement  for  an  Stewart,  66  Ind.  555;  Howard  i 

diclment  is  :     "The  grand  jurors  for  64  Ind.  516;   Shepherd  v.  State, 

e   people   of  the   state  of  Vermont."  43;  Mitchell  i'.  State.  63  Ind.  171 

ic  given   form  of  commencement   in  v.   Howard,  63  Ind.  502;  Balte 

■nnsytvania  is  said  to  be  as  follows  :  State,  63  Ind.  531;  Slate  v.  St 

The  grand  inquest  of  the   Common-  63  Ind.  542;  Edwards  v.  State, 

;alth  of  Pennsylvania  inquiring  in  and  34;  Snyder  ti.  State,  ^9  Ind.  loi 

r    the    county   of ,  upon   Iheir  f.  State,  ^2  Ind.  187;  Lovcll  f.  f 

Ihs  and  solemn  affirmations  respect-  Ind.  5J0;  Mains  v.  State.  42  Ind 

llv  do  present."  See  Brandt  f.  Com.,  94  c,  13  Am.  Rep.  364;  Dukes  u,  S 

I." St.  290;  Turner  v.  Com.,  S6  Pa.  Si.  Ind.  5^7;  s.  c,  71  Am.  Dec.  37c 

;  s.  c,  27  Am.  Rep.  683;  Campbell  v.  w.  Mo'hr,  53  Iowa  361 ;  Stale  c.B 

3m.,  84  Pa.  St.  187;  Hackett  v.  Com.,  52  Iowa    68;  State  i:  Book,  4 

Pa.     St.    9.s;     Com.     v.   Jackson,  J50;  s.  c,  20  Am.  Rep.  609;  Stale 

'■"'"''''             "'        '  dan,  39  Iowa  387;    State  c.   C 
Iowa  570;  State  v.  Reid,  10  lo 

.  Rice  V.  State.  3  Kan.  141.  146;  » 

c,  14  Am.  Dec.  460;  Comfort  v.  Stephenson,  3  Mel.  (Kv.)  iJfi;  I 

jm.,  1;  Wharl.  (Pa.)  437.  Hurley,  71  Me.  354;  State  v.  G 

The  legislatures  of  the  various  sUtes,  69  Me.  iSi ;  Stale  v.  Smith,  65  i 

rticularly  In  those  states  where  codes  State  v.    Smith,   67  Me.  328;  f 

procedure  have  been  adopted,  have  Corson,  59  Me.  137;  Stale  t'.  I 

escribed  forms  either  directly  or  indi-  55   Me.   200;  State  v.  Stevens, 

ctly,  which  are  to  be  followed  in  the  559;  State  v.  Conley,  39  Me.  ;8 
48(i 
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2)  Naming  Slate. — It  is  thought  that  it  is  not  necessaiy,  either 
the  caption  or  in  the  body  of  the  indictment,  to  allege  that 

s  found  or  presented  undtr  the  authority  of  the  State,  pro- 
ed  it  be  alleged  in  it  that  the  crime  charged  to  have  been  com- 

ted  is  "against  the  peace  and  dignity  of  the  State  of ," 

;  that  the  grand  jury  making  the  presentment  were  impan- 
d  and  sworn  to  enquire  for  the  body  of  the  county  wherein 
indictment   is  found,  that  county  being  within   the  State,' 

1.  V.  Co-  V.  Saylor.6  Lea  (Tenn.)5S6;  Connerr. 

Arming-  State,   6   Tei.  App.  455;    Fer^son  r. 

15   Minn.  39;    State   v.  DaviH.  :i  StiIe,6Tex.  App,  504; Garlingn.  Stale, 

n.   433;   Sute  V.   Hatfield.  73   Mo.  J  Tex.   App,  44;  Johnson  ;■.  Com.,  ig 

State   V.   Osborne,   69   Mo.    143;  Gratt.(Va.)7gfi;State f.  Lunk.ifi  W.Va. 

e  V.  Cutter,  65  Mo.  503;  State  i'.  767;  State  v.  Baltimore  &  OKio  R.  Co., 

!man,  11   Mo.  48:;  State  i'.  Ragan.  15  W.  Vn.361;  s.  c,  36  Am,  Rep.  8031 

Ho,  41:9;  State  V.  England,  19  Mo.  U.  S.  :■.  Paul,  31  U.  S.  (6  Pet.)  141;  U. 

State  :■.  Malim,  14  Nev.  j88;  Ter-  S.  v.  Wilson,  Bald,   C.  C.  78;  U.  S.  v. 

y   -D.   Sevaillc5,  I    New  Men.   119;  DnwMin.  Hemp.  C,  C.643. 
ie  II.  People,  40  N.  Y.  348;  People         I,  Holt  1:  Stale,  47   Ark.  196;  State 

lennett,  37   N.  Y.  1 17.  t h;  s,  c  93  v.  Blakelv,  S3  Mo.  359;  State  i'.  Fosler, 

.Dec,5si;Qiiinlanf.People,6Park.  fit    Mo.   549;   Slate  c'.   Delue,  t  Chand. 

:.(X.Y.)9iPeopiei.Cooke,6Park.  (Wis.)  ifA. 

:.  (N.  Y.)  31:  Cantor  z:  People,  5         Thu«  ii  U   said   not  to  be  necessary 

(.  C.  C.  (X.  Y.)  317;  Hayes  !'.  Peo-  that  an  indictment  should  state  that  It 

5  Park.  C.  C.  115;  Cohen  i'.  People,  was  presented  by  the  grand  jury  "in  the 

fk.  C.C.  CN,  Y.)  310;  Didicii  i'.  Peo-  n.ime  and  bv  the  authoritv  of  the  eUte." 

4  Park.  C.  C.  (N.  Y.)  wj;  People  v.  Holt   v-  State.  47  Ark.  "196;  Savage  - . 

.ms.3  Park.C.C.  (S.  Y.)  356;  Peo-  Stale,    i3   Fla.   909;   Allen  r.   Com.,: 

r.  Sweetman.  jPark.C,  C.(N.  Y.)  Bibb    (Kv.)   aio;  State  v.  Johnson,    c 

Goodrich  r.  People.  3  Park.  C.  C.  Walk.   (Miss.)  391;   Slate  r.  England, 

People  V.  Smith,  i  Park.C.  C,  (N.  19    Mo.      3S6;     Alderman    v.     State, 

329;   Woodford   v.  People,  5  T.  &  (S'eb.);    38   N,  W.  Rep.  36;    Davis  n. 

>■  V.)  539;  Slaie  r.  Walker,  87  N.  Stale,  19  Ohio  St.  jjo;  Re  Oliver,  ai  S 

541;    State    I-.   Whitehurst.     70    N,  C.  318.     Comfare  Home   v.  Slate.  37 

i5;   Slate   v.  Jasper,     4    Dcv.    (X.  Ga,  So;  s,  c.  g)  Am.  Dec,  49;  White- 

323;  Slate  V.  Cobb,  i   Dev.   &   B.  sides  :■.  People,  Breese  (111.)  4;  Stater. 

C.)  It;;   Stale   r.  Smilh,  3  Hawks  Cutter.  65  Mo.  503;   Saine  v.   Stale,  14 

C.)37S;  Stater.Clark.  3  (red.  (M.  Tei.  App.  144. 

116;  Stale   1'.  Tolever,  5   Ired,  (N.         Il  is  necessary  that  all  criminal  pros- 

4,^3;  State  r.  Farmer.  4   Ired.   (N.  cculions  shall  be  conducted  "in  the  name 

224;  State   I'.   Hunllcy,  3lred.(N.  and  by  the  authority  of  Ihe  State.'but 

41S;  s.  c.,  40  Am.  Dec.   416;   State  il  is   not  essential   that  an   indictment 

>avis,  3   Ired,  (N.  C.)  153;  State  v.  shall  recite  those  or  equivalent  words. 

liams.   7  Jonei    (N.  C.)  44f>;  s.  c.  It  is  enough  that  the  record  shows  that 

\  m.  Dec.  14S;  Egner   i'.  State,  25  the  prosecution  is  ''so  conducted."  Sav- 

o   St.  464;  Davis  I-.  Stnic.  ig  Ohio  age  v.  Slate.  iS  Fla,  909. 
J70;   FoutK  r.  State,  8  Ohio  St.  gS;         An  indictment  in    Ihe   name  of  Ihe 

>hins  !'.  Slate.SOhio  St.  liliClarke  commonwealth  and  concluding  against 

itate.   8  Ohio   Si.   630;  Slackev  v.  its  peace  and  dignity,  although  it  does 

e.  3  Ohio  St.  363;  Brandt  r.  Com.,  not    express   that   il   is   found   by    Iho 

'a.  Si.  igo;.  Turner  t.  Com.,  S6  Pa.  authoHlv  of  the  common  wealth,  is  suffi. 

1:4;     B.    c,   !7    Am.      Rep.    6S3;  cit-nt.     Allen    v.  Com,,  i   Bibb    (Ky.) 

»pbcllr.Com.,84Pa.  St.  1S7;  Hack-  jro. 

■.  Com.,  It,  Pa.  Sl,9(:  Com.  r.Jack-         Under  Const.   Neb,,  art.  6,  I,  34,   re- 

I  Grant  (Pa.)  ifii;  Com.  «.  Sharp-  quiriiif;  th.il    all   process   shall  run   in 

i  Serg.  &  R.  (Pa.)  91;  s.  c,  7  Am.  the  name  of  the  State  ot  Nebraska,  and 

.  633;  Sherban  r-.  Com.,  S   Watts,  the   prosecution  shall   be  conducted  in 

)  hi;  s.  c.  34  Am.  Dec.  460;  Com-,  the  name  of  the  State  of  Nebraska,  and  . 

v.  Com.,  5  Whart.  (Pa.)  437;  Slate  information  filed  in  the   district  court 
487 
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And  an  indictment  which  states  that   the  grand  juiy  were 
moned  from  the  body  of  the  county  is  not  defective  bccau 

name  of  the  State  is  given  only  in  the  caption.* 

(3)  Time,  Place,  Venue.* — a.  General  Averments  as  to 
and  Place. — While  it  is  necessary  that  the  caption  of  an 
ment  should  set  forth  with  sufficient  certainty  the  court  in 
the  jurors*  by  whom,  and  the  time  and  place  at  which,  the 

with  a  caption  of  "The  State  of  N^e-  of    Iowa"    was    valid.      Ilarrir 

braska,"  and  prosecuted  in  the  name  of  blate.  I  G.  Greene  (Iowa)  370. 

"The  State  of  Nebraska,"  is  suAicient.  Whether  it  is  necessary  that  I 

Alderman  i'.   State  (Neb.].  3S   N.   W.  Uon  of  an  Indictment  should  st 

Rep.  36.  the  jurors  were  n'wom  "for  the 

An  indictment  commencing  with  the  of  the    State   of  New   York  i 

words  "the  State  of  MifiMBsippi,"  and  bod j' of  the  countj  of  instead 

concluding  "againiit  the   peace  and  dig-  the   liod^   of  the    county  of 

niiv  of  the  same,"  is  sufficient.     State  quare.      People   v.  Fish,  4  Pa 

r.  Johnson.  1  Miee.  (Walk.)  19J.  Can.  (N.  Y.)  206. 

An    indictment     commenced     thus:  Texas  Penal  Code,  art.  905,  p 

"State  ol*  Missouri,  county  of  Hickory,  that  offences  against  the  State  t 

In  the   Hicliory  circuit  court,  Septem-  prosecuted  in  the   name  of  th( 

bcr  term,  A.  a.  lS;l.     The  grand  jurors  does  not  preclude  a  municipal  c< 

for   the    State   ol    empanelled,  tion  from  prosecuting  in  its  o* 

charged,   and  sworn   to  enquire,''  etc.,  an  offence  against  its  penal  ordii 

etc.     Htld,  Butficiently  good.     Stale  v.  art.  916    providing  that   a   del 

England,  19  Mo.  386.  shall  not  be  discharged  for  »ny 

Dolac    BnilneH    VlUiont    Lioanoa.—  mality,   etc.       Ex    farlt   Bolii 

Where,  in  a  prosecution  for  doing  busi-  Tex.  App.  159. 

ness  without  a  municipal  licence,  it  sub-  However,    in     Georgia,    indi 

.    Btanlially  appears  thai  the  proceeding  is  should  charge  defendant  "in  Ih 

in  the  name  of  the  State,  it  Is  sufficient,  and  behalf  of  the  citizens  of  G( 

Rr  Oliver,  II  S.  C.  318.  but  an  exception  on  the  ground 

AbbnTtattns  ir&ma  of  BUM.— An  in-  ure  to  so  chaise  must  be  Uken 

dictment  is  not  fatally  defective  undtr  the  trial,  and  if^not  so  taken  will 

Mo.  Const.   1865,  art.  6,  J  16,  because  good  in  arrest  of  judgment      H 

headed    "State    of     Mo."    instead     of  Slate,  37  Ga.  So;  s.  c,  oiAm.  I 

"State   of  Missouri."     The   injunction  And  in  lilinoiB,if  an  Indictmentd 

therein  contained  that  all  prosecutions  contain  the  words  "in  the  name 

shall   be  conducted  in  the  name  of  the  the  authority  of  the  people  of  Iht 

"State  of  Missouri"  la  directory  merely,  of  Illinois,"  it   is   bad.     Whileti 

and  a  failure  to  comply  with   that  re-  People,  i  Breese  (111.)  4. 

quirement    is    Mmply    an     irregularity  An     indictment     purporting 

cured    by    the    statute.     (Wagn.    Stat,  found    "by   the    grand    jurors   1 

410.    I,     It,.      Sec    also    Wagn.     Stat,  countv  of  Wayne  in  the  Sutc  c 

1090,  {  27.}     State   V.   Foster,  61   Mo.  9ouri''iB  bad;  the  constitution  n 

s,^l).  all  prosecution  to  be  conducted 

An  Indictment  alleging  the  present-  name  of  the  State.     State  t.  Cut 

tnent   to   be   made   "in  behalf  of   said  Mo.  503. 

Slate  of     Iowa,"    the     caption     being  An  information  1e  fatally  defec 

"St.ite  of  Iowa.  M.  county,    shows  that  omitting  the   words   "of  Texas' 

the   prosecution   is   conducted  "in   the  the  commencement,  "in  the  nai 

name  and  by  the  authority  of  the-  State"  by  the   authority  of  the   Stale.' 

according  lo  the  constitution,  art.  J.  4  6.  requirement   is    a    constitution! 

Wrocklege  t:  Stale,  i   Iowa   167;   Bau-  Saine  v.  State,  14  Tex.  App.  144- 

rose  V.  Stale,  1  Iowa  374.  1.  State  f.  Brooks,  94  Mo.  ui. 

"In  Uw   KUna   of  tha   BUM."— The  Stale  v.  Delue,  1  Chand.  (Wis.] 

constitution  of  Iowa  requires  criminal  S.  See  also  IX..  9  &  lo. 

proceedings   to   be   conducted    in    the  3.  In  New  York  it  is  not  ne< 

name  of  "the   State  of  Iowa."     Heid,  that   the    caption    should   set  o 

that  a  prosecution  in  the  name  of  "State'  names   of  the   grand  jurore  by 
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nt  was  found,'  yet  it  need  not  state  when  and  where  the  court 
•■.  held,  at  which  it  was  found,  or  the  name  of  the  judge  who 
d  the  court.* 

',  Time  of  Finding. — An  omission  in  the  caption  of  an  indict- 
nt  to  state  the  time  of  the  finding  is  not  fatal*  where  the 
tilicate  of  the  clerk,  endorsed  thereon,  gives  the  date  of  return 
i  presentment.* 

,  Designating  or  Describing  Court — r.'  Necessity  and  Suffi- 
icy  of  Description. — The  caption  to  an  indictment  should  set 
th  the  name  of  the  court  in  which  the  indictment  is  found.* 
d  if  the  name  of  the  court  is  in  the  caption,  the  body  of  the.in- 
tment  need  not  show  before  what  court  it  was  found.*     Where 


indictment  wu  found.    People  v.  the  court  and  the  term  at  which  the 

Ison,  109  N.  Y.  345,  indictment  was  lound  Is  not  surpt usage. 

State   t'.    Wllliimi,    3    McC.  (S.  and.lf  not  surplusase.  if  U  is  nol  useless. 

301.  See  Bell  v.  Com.,  8  Gralt.  (Va.)  600! 

People  t'.  WilJKon,  109  N.  Y.  341;.  Hamlnf  Court  Mot  In  Bxtitone*.— An 

See  Com.  r.  Hines,  101  Mass.  33;  Indictment    preferred    as    if   in    court 

;;esii    I'.    Com.,   3    Va.    Cas.    433;  which     has    no    existence,    is    fatallj' 

ight  V.  Com.,  a  Va.  Cas.  3.  defective.     Thus,  an  indictment  "in  the 

Com.  V.  Hines.  loi    Mass.  33.     In  circuit  court  of  said  territorv,"  a  court 

ca<e   the  court   sav  that  "  in  our  which  does  not  exist,  whereas  it  should 

;tice,  a  caption  is  indeed  aHiied  to  have  been  **[n  the  district  court."  etc., 

'V  indictment  and  returned  with  it  Is  bad.     Mau-zau-mau-ne-kah  r.  L'.  S.. 

iie  grand  jury;  and  is  so  far  a  part  i  Pinnev  (Wis.)  134;  s.  c.,39  Am.  Dec. 

the    indictment     that    it    maj-    be  179. 

rrcd  .to  in  order  to   ascertain   the  A  caption  describing  the  indictment 

nty  and  state  in  and  for  which  the  as  found  in  the   Unil^  States  district 

ctment  is  found.     Com. i'.  Edwards,  court  of  the  territory   of   Montana   it 

Mass,  (4  Gray)  i ;  Com.  v.  Fisher,  irregular,  lor  that  is  not  (he  proper  title 

Mass. ''7  Gray)  492.     But  defects  in  of  any  court;  but   the   error  does   not 

title  of  the  court  as  stated  In  the  necessarily  vitiate  the  indictment.     1874. 

lion  may  be  supplied  by  reference  to  U.  S.  v.  Upham.  1  Montana  170. 

certificate   endorsed   ty   the  clerk  A    caption    "in    the    district    court 

n  the  Indictment  at  the  time  of  its  .     .    .    having  and  exercising  the  same 

im  Into  court.     Com.  v.  Mullen,  91;  jurisdiction  in  all  such  cases  as  is  vested 

is.  (13  Allen)  551.     In  the  matter  of  in  the  circuit    and    district    courts  of 

;,  especially,  the  caption  U  not  the  the   United  States."  keld  sufficient.     L'. 

■  evidence;  for  the  caption  Is  usually  S   v.  Spaulding,  3  Dakota  85. 

tied  as  of  the  first  dav  of  the  term;  6.  Dean    v.   blate.    Mart.    &    Yerg. 

yet   an   indictment '  with    such   a  (Tenn.)  127. 

tion  may  be  presented   to  a   Rrand  A  caption  slating  that,  "at  a  court  of 

'  empanelled,   and   for    an   offence  oyer   and    terminer   and   general    gaol 

imitted    since   that  day,  and  may  he  deliverv,  held, etc.,  before  the  honorable 

ved     by    referring    to    the    clerk's  (i.  H.  f.,  one  of  the  justices,  etc..  and  J. 

Mcate      thereon     to     have      been  G.  etc..  their  fellows,  it  is  presented." 

imed    after    Ihe    day  on   which   it  sufficiently  indicatea  the  court  to  whom 

ges  the  offence  to  have  been  com-  the  grand  Jury  made  their  presentment. 

led.      Com.  v.  Stone.  69    Mas^,   (3  State   r.  Price.  11    N.  J,  L.  (6   Halst.) 

ly)  453;  Com.  V.  Colton,  77   Mass.  J03. 

'"'here     an     indictment     had     this 

ion:    "State  of    North    Carolina. 

iklln   county.   March   sessions,"  II 

kflillo  be  a  Kiifficieni  designation  ol 

.   court  liefore  which   it  was   taken. 

has  been  questioned  whether  the  Slate   v.  Jetfreys,  C.    &     N.   (N.  C.) 

"■     "of  the  name  of  (64. 
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the  caption  of  an  indictment  sets  forth  the  quantity  withoi 
titling  it  of  the  court,  it  is  sufficient.* 

f.'  Naming  Justicts.—  'Wi^  caption  of  an  indictment  ouj 
show  distinctly  the  names  and  style  of  office  of  the  judges 
posing  the  court  to  which  it  is  presented  ;  if  it  does  no 
indictment  will  be  quashed  on  motion.* 

c*  Place  of  Holding  Court  Generally. — The  caption  of 
dictment  should  show  the  place  where  the  court  was  held  ai 
indictment  found,  and  that  the  grand  jury  were  drawn  froi 
county  where  the  offence  was  committed.'  But  an  indie 
will  not  be  defective  because  the  caption  only  shows  that  i 
found  at  a  term  of  the  "city  court,"  without  saying  at  what 
if  the  record  names  the  city.* 

c'  County  or  District. — The  caption  of  an  indictment  ! 
show  within   which  county  the  court  was  held;*  but  whe 

i.  Taylor   v.   Com.,  2    Va.  Cus.  94;  den,  38  La.  An.  448;   State  v.  ( 

Burgeis  v.  Com.,  z  Va.  Cas.  483,  39   Me,  78;    Stale  u.  Moore,  i\ 

3.  State  ii.Zute,  10  N.  J.  L.(s  Halst.)  i^o;  s.  c,   58   Am.  Rep.  241;  f 

34S.  liunter,     Peck   (Tenn.)    166;   S 

It   is  said  in   the  case  of  Teno/io  v.  Fields.  Peck  (Tenn.)  140. 

Territory,   1    New  Mex.  179,   that   the  Wheie    an    indictment   comr 

caption  need  not  mention  the  name  of  "Stale  of  Maine,  Cumberland, 

the  judge  holding  the  court.  the  supreme  court  begun  and  he 

.  3.  See   Lusk  1:  State,  64   Miss.  S45;  Portland,  within  the  county  ofC 

Carpenter   i>.  State,  5   Miss,  (4  How.)  land,"   it   was   held  that  this  * 

161:  s.  c.,  34  Am.  Dec.  116.  ficient  to  show  that  the  court  ai 

It  has  been  said  that  an  indictment  the  indictment  was  found  was 

with     this    caption:  "Commonwealth  for  that  county  in  the  State  of 

of  Massachusetts,   Essex,   to    wit:  At  State  v.  Conley,  30  Me.  78. 

the  court  of  common  pleas,  begun  and  The  caption  of  the  indictment 

holden   at   Salem   within   and   for  the  forth  the  st'Xte,  parish  and  disi 

county   of  Essex."  on   a  certain   day,  averment  that  the  crime  was  ccn 

sufliciently  shows  that  it  was  found  at  a  in  the  state,  parish  and  distric 

court     held     in    this    commonwealth,  said  is  sufficient.     State  v.  Cri 

Com,  V,  Fisher,  73  Mass.  '7  Gray)  471.  38  La.  An.  448. 

An   indictment  with    the    roflowing  Upp«r  Marginal  Tltla. — The  1 

caption:  "City   of  B.,  to  wU:  At   the  code  maiies  the  caption  and  up[ 

municipal  court  for  the  town  of  B.,  now  einal    title    for  many   purposei 

by  an  act,  etc.,  incorporated  into  a  city,  liminnry   part   of  the   indictmi 

etc.,    begun,   etc.,    for    said    city    and  wheh  tiie  name  of  the  state  II 

county  of  S.,  on.  etc.    The  jurors,  etc.,  pears,  it  sufficiently  indicates 

....   —     ... _.    I,     •    _.    g    aforesaid,"  county  is  within  the  state.     A 

es  the  jurisdic-  ■v.  Slate,  104  Ind.  467. 

tion.   name    ana    place   of   session    of  Suna — In  ut  InformntlOB. — I' 

the  court.     Com,  v.  James,  18  Mass.  (1  formation,  the  statement  in  the 

P'cli-)  375-  of  the  title  of  the  court  to  whicl 

\.   See  Bonner  t>.  State.  j;5  Ala,  242;  formation    is    presented    is     si 

Harrison  v.  State,  55  Ala,  239;   People  without  naming  the  county. 

I'.  Connor,  17  Cal.  354.  Mathis,  ji  Ind,  177. 

The  styling  of  the  court,  in  an  indict-  Mnma  of  Ootuty  In  0«niiui^-' 
ment,  "court  of  sessions  of  the  city  and  that  the  court  will  take  judicia 
county  of  San  Francisco,"  was  held  a  of  the  counties  of  the  state- 
proper  entitling  of  the  court.  People  v.  where  the  caption  of  an  indicln 
Connor,  17  Cal.  3^4.  the  name  of  the  county  printed 

B,   Overton  v.  State.  60  Ala.  73;   An-  man  letters,  and  the  word   "W 

derson  V.  State,  104  Ind.  467;   State  v.  recognized     to      indicate     "M 

Mathis,  21   Ind.  277;   Slate  v.  Crilten-  Overton  t^.  Slate,  60  Aid.  73, 
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ty  was  omitted  from  the  caption  of  an  indictment,  the  defect 
t  fata]  because  tho  caption  may  be  omitted.* 
Term  or  Session  of  Court. — The   caption    of   an   indictment 

Id  set  forth  the  term  or  session  of  the  court  at  which  the  in- 
lent  was  found;*  this  is  sufficiently  done  where  the  day  on 
h  the  indictment  was  found  is  given.'  The  caption  is  sufTi- 
ly  explicit  where  it  states  that  the  indictmi^nt  was  found  at 
erm  of  the  court  by  certain  men  duly  empanelled,  sworn  and 
jed  as  grand  jurors  in  and  for  the  county  at  the  term;* 
:he  indictment  will  not  be  vitiated  by  the  fact  that  the  wrong 
of  court  is  stated  in  the  caption,  the  record  showing  where 
s  found.* 

■iBff  WrOBt  Dlatrlet. — It  is  no  ob-  thowK  that  the  court  was  opened  on  the 
1  to  an  indictment  entitled  in  the  first  day  of  the  term,  bv  the  clerk,  at 
t   court,  that  the   liret  district  is     the  time  and   place  prescribed  \>j   law, 

I  instead  of  the  second;  for  the  and  adjourned  by  him  from  day  to  da^. 
;r  of  the  district  is  no  part  of  the  until  the  appearance  of  the  judge,  it  will 
f  the  court.     State  v.   Munch,  %i     be  presumed  that  the  court  was  held  on 

67.  each  day  at  the  same  place.     Smith  v. 

raUr  XMiylng  %  Wonum. — II  i>  State,  9  llumph.  (Tenn.)  9. 
ceaaary  to  stale  In  the  caption  of  An  indictment,  which  purports  in  its 
lictment  for  illegally  marrying  a  caption  to  have  been  found  on  the  first 
n,  knowing  her  to  be  the  wife  of  day  of  the  term,  but  charges  an  olfencc 
^r  man.  that  the  defendant  was  of  a  later  date,  may  be  shown,  by  refer- 
lended  in  the  county  where  he  Is  ence  to  the  clerk's  certificate  endorsed 
ai,  when  the  offence  is  alleged  to  thereon,  to  have  been  actually  returned 
«en  committed  in  another  countv.  into  court  after  this  dale.  Com.  v. 
r  V.  People.  46  Barb,  {N.  Y.)  ij.  Stone,  3  Gray  (Mass.)  453. 
itate  V.  Moore,  34  S.  C.  150;  An  indictment  purporting  in  the  cap- 
S  Am.  Rep.  341.  tion  to  have  been  found  at  the  superior 

t  has  been  said  that  the  defendant  court  holden  on  a  certain  day,  which  is 
:  object  that  the  caption  does  not     the  first  day  of  the  term,  is   good,  al- 

wliat  court  nor  at  what  term  the  though  in  tact  found  on  a  subsequent 
nent  was  found.  Kirk  ti.  State,  6  day  of  the  same  term.  Com.  v.  Ham- 
^  llton,  15  Grav  (Mass.)  4S0. 

'eople  V.  Bealty.  \4,  Cal.  566.  The  caption  of  an  Indictment,  alleg- 
om.  V.  Hamilton,  Si  Mass.  (15  Ing  that  it  was  found  at  a  specified  term 
480;  Com.  V.  Stone,  69  Mass.  (3  of  the  supreme  judicial  court,  is  not  de- 
4S3;  State  f.  Wentworth,  37  N.  fective  or  imperfect,  intftmuch  as  the 
"'   "  "  '   —    ■■  terms  of  that  court  are  fixed  by  public 

law;  and  when  Jie  term  is  stated,  with 
the  time  and  place  of  holding  il,  it  is 
term  of  the  circuit  court  sufficiently  stated  and  sufficiently  ap. 
:  county  of  Portage,  in  the  state  pears,  with  reasonable  certainty, 
sconsin,  begun  and  held  at  the  whether  It  was  found  at  a  trial  or  law 
louse,  in  the  village  of  Clover,  in  term  of  that  tourt.  Stale  11.  Garv,  56 
unt^  of  Portage  aforesaid  (slat-  N.  H.  359;  State  v.  Wentworth,  37  N. 
e  time  when   and   the  judge   by     H.  196. 

said  terra  was  held),  the  jurors  The  sessions  court  of  the  county  of 
'  grand  jury  of  the  state  of  Wis-     San   Francisco  is  well  described  in  an 

aforesaid,  good  and  lawful    men.  '  indictment  as  the  court  of  the  city  and 

II  mmoned,  empanelled,  tried  and  county  of  that  name,  the  two  being  con. 
,  enquiring  in  and  for  the  body  of  lerminous.  People  v.  Beatty,  14  Cal. 
lunty    of   Portage    aforesaid,  on     jWi. 

a  lbs  aforesaid,  do  presei^t,"  suf-         4.   Engleman    v.    State,    a   Ind.  91; 
ly  shows  before  which  court  the    >.  c,  t,i  Am.  Dec.  494, 
Er    was    charged.       Benedict    v.        B.   V'irby   f.  State,   59  Tenn.  {3  Bax.) 
"Wis.  313.  353, 

;re  the  cBfJtion  to   an   indictment         DtfecUre DMCTlptlm  In OapUOn. — An 
401 
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The  Finding,  Caption,  Me.  INDICTMENT.  Caption,  Indon 

(4)  The  Grand  Jury  * — (a)  Stating  Name  and  Numbt 
names  of  the  grand  jurors  by  whom  an  indictment  is  foui 
not  be  stated  therein;*  the  proper  place  to  state  the  r 
the  grand  jury  is  in   the  caption    of  the  indictment:'  an 

fnilictment   is  not  invalidated  bj  a  de-  case  of  People  v.  Bennett,  37 

fective  description  in  its  caption  of  Ihe  s.  c,  93  Am.  Dec.  (51 ;  4  AM 

term  of  court  at  which  H  was  found,  if  89;  that  "we  have   mheriled, 

tlie  clerk's   certificate    gives   the    true  land,   many  technical   nile^  1 

date.     Com.  I'.  Smith,  108  Mass.  486.  criminal     practice,    which   li 

1.    As    to    the  return  and   selection  since  become  obsolete.    Thn 

and  tlie  bringing  in  of  the   grand  jury  origin  in  that  period  of  Engfi 

under   the  various  statutory  provisions,  when   the  most  trivial  offencs 

tit  tit.  Grand  JiRY,  vol.  g,  1.  ishable  with   death,   and   wh 

9.    People     r.    Hajrnes,    5;     (Barb.)  almost   a   foregone   conclusii 

N.  Y.4.w;s.c..38How.(N.Y.)Pr.37i;  sword  of   justice   was    draw 

People  V.  Bennett,  37  N,  Y.  117;  s.  c.,  must  be  returned  bathed  in 

•13   Am.    Dec.  551;  4  Abb.   Pr.    N.  S.  Is  not  to  be  wondered  at  thi 

89.     See  State  v.   Dayton,  33  N;  J.  L.  judges  ihould  have  been  foun 

(3  Z.ib.)  491  B.  c..  53  Am.  Dec.  370.  an  age,  willing  to  iave  life  b_v 
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MnmtMT  of  OiAiul  Jnrort. — For  a 
description    of   the   number   of   grand 

iurors  required  in  the  various  states  to  which   places  the  accused  on 

return  a  valid  indictment,  see  this  series,  advanced  civilization,  and  a 

tit.  GftANn  Jl-RV.  mane  administration  of  the 

3.    See    State   v.   Murphv.    9     Port,  removed  the  causes  which  g; 

(.\la,)   4S7;  State  f.   Vincent.   91   Mo.  these    technical    rules,    and 

663;   People   I'.  Bennett,  37  N.   Y.  117;  therefore,  no  good  reason  foi 

4  .\bh,  Pr.  N.  S.89;  s.  c,  93  Am.  Dee.  them:    cetiaalt  raliomt,  itssa 

55T.  So    thought    our  legislature, 

Tho  TonlTB  of  tlw  (rand  Jury  and  the  passed  the   statute  of  jeofail 

names  of  the  grand  jurors  are  a  part  of  acted   that  'no    Indictment   1 

the    caption,  and    need    not  be    Intro-  deemed  invalid  bv  reason  of 

traced  in  an  indictment.     StMe  v.  Mur-  sion  of  the  defendant's  title  c 

phv.  9  Port.  (Ala.)  487.  tion,  or  by  a  misstatement  of 

Where   the    record    shows    that  the  of  the  town  or  countv  of  his 

grand     jurors     were     sworn,      received  where      the    defendant      shal 

Iheir  charge,   and  retired   to  consider,  prejudiced  thereby.' or  by  ar 

etc.,  and.   under  a  subsequent   date,  re-  of  the   words   'with  force  of 

turned    to   the    bar.   and    through  their  words   of    similar    import,    t 

foreman    delivered   the    indictment,   it  omission  to  charge  any  ofi«iu 

was  not  necesfiar}'  that  the  names  of  the  been  committed  contrary  to  1 

jurors    should    be    repeated.     State   v.  by  reason  of  any  other  defect 

Vincent,  91  Mo.  662.  fection    in  matters  of  form,  w 

Whan      Caption      InlBelent. — It      Is  not  tend  to  the  prejudice  of  t) 

thought  that  the  caption  of  an  indict-  ant.     This  statute  swept  awa 

ment   Is   sufficiently   explicit   where    it  the  abjections  to   the  forms 

slates  that  the  indictment  was  found  at  ments,  which  at  times  seriou 

a   term  of   the  court   by   certain   men,  fered  with  an   effective  admi 

duly  empanelled,  sworn  and  charged  as  of  criminal  justice. 
grand  jurors,  in  and  for  the  countv  at         "A   more  liberal   practice 

that  term.      Engleman   r.   State.  3  'ind.  prevail,    at  an    early  day.  in 

9T;  ».  c..  53  Am.  Dec.  494;  because  it  is  '  Bacon  says:     "Some  indictm 

sufficient  if  the  indictment  shows  upon  been   quashed   for  an  omissi 

its  face  that  Ihe  grand  jury  were  of  the  names  of  jurors,  others,  for  tl 

number   and   qualification    required  bv  the   words  good  and  lawful 

law.      McGarry   v.  People,  3    Lans.  (N.  others,  for  want  of  the  wordi 

Y..)  3^1.  and    there    sworn    and    chai 

Stating  Nainea  of  Oruid  Jurori  Is  In-  others,   for  want   of  the   wor 

dlctment— HlatOTT    Of      Doctrlno. — The  quire  for  the    king  and  for  th 

supreme  court  of  New  York  say  in  the  the  country;    yet,  of  late  yea 
4!)a 


jOiag,  Cavaam,  ita.         INDiCTMENT. 

amcs  of  the  grand  jurors  are  stated  in  the  caption,  and  the 
s  as  there  stated  do  not  correspond  with  the  names  in  the 
,  the  objection  will  not  be  fatal.' 

Shoiving  Qualifications~b^  Ggnerally.—Xx.  is  not  necessarj' 
the  caption  to  an  indictment  should  state  at  length  the 
ications  of  the  grand  jurors,  nor  recite  all  the  facts  which 
the  court  jurisdiction,  when  the  court  in  which  the  indJct- 
is  found  is  one  of  general  criminal  jurisdiction,*  it  being 
icntly  explicit  to  state  in  the  indictment  that  it  was  found 
erm  of  the  court  by  certain  men  duly  empanelled,  sworn  and 
ed  as  grand  jurors  in  and  for  the  county  at  that  term.' 
;  it  shows  upon  its  face  that  the  grant!  jury  were  of  the 
lerand  qualification  required  by  law.* 

Good  and  Lawful  Men. — Accuracy  in  the  caption  of  an  in- 
ent  showing  that  the  grand  jurors  who  return  the  same  are 
and  lawful  men  of  the  county,  etc.,  is  not  important  where 
facility  is  offered  to  the  defendant  to  ascertain  the  qualiti- 
is  of  the  jurors.*  It  is  not  necessary  to  set  forth  the  speci- 
lalifications  of  each  grand  juror,  it  being  sufficient  to  de- 
them  simply  as  "  good  and  lawful  men."* 

rce,  u  FIs.  153;  Welti- 
,  7  Blackr.  (Iiid.)  iSf); 

and  that  Slate  v.  McCarthy,  2  Plnn.  (WU.)  qij; 
Chand.  (\t'U.)  199;  54  Am.  Dec. 

ig.  implied  in  what   is  exnresiied.  ijo. 

Vbr.,    Indictment  I.)     This  is  a  A  caption  of   an   indictment   which 

rule,  and   one  that   it   is  Rafe  lo  shows  the  indlclmcnl  to  have  been  found 

II  does  not  deprive  an  accused  by  a  grand  jury  at  a  circuit  court,  lield 

of  a  fair  trial   on  tlie  meHts,  nor  at,  etc.,  on,  etc.,  is   sufficient.     It  need 

t,   on   the  other   hand,  open   an  not   specify   the    qualiiications    of   the 

oor  for  an   escape   on  technical  jurors,  nor  allege  them  to  be  good  and 

Is."  lawful    men.      Wein/orpftin    T-.  Stale,  7 

late   V.  Davton,  ix  N.  J.  L.    (3  Blackf.  (Ind  )  186. 

19;  s.  C  53   Am.   Dec.  170.     See  OftpUon,  Vtnua,  ato. — It   ii  not  essen- 

'.  Norton,  J3  N.J.  L.  (3  Zab.)33.  tial   that    an   Indictment  should    com- 

e  of  the  cases  go  so  far  as  to  hold  mcnce  with  the  HonU  "the  grand  }u- 

Is  unnecessary,  either  fn  (he  cap-  rors  of  the  State  of  Florida."     It  i-  'uf- 

in  the  ImkIv  of  an  indictment,  to  licicnl   if  it  commence  ivilh  the  words 

ie  name  or"  number  of  the  grand  the   ■•jur<)rF."  of    the  Sliite  of  Florid.i, 

I   being   sufficient   if  the  indict-  where  the  other  enlrie-  in  the   record 

lows  upon  il«  face  that  the  grund  show  that  it  was  found  hv  a  grand  jurv, 

ere  of  the  number  and  qualifica-  State  r.  Pearce,  14  Kla.  153. 

quired  bv  law.      Young  v.  State,  >.  Engleman  ;■.  State,  j  Ind.  gi;  s.  c., 

o   \\c,\    McGarry   r.    People.    J  c,i    Am.   Dec.   494:    Mau-zau-mau-ne- 

[N.  Y.)  131. citing  People  v.  Ben-  kah  7.   i:.   S.,  i  Pinn,  (Wis.)  114;  s.  c. 

•■  S.Y.  117;  s.  c.,9t  Am.  Dec.  551.  39  Am.  Dec.  179. 

caption  of  an  Indictment  decliir-  i.  State  i'.  Daytoh,  13  \'.  J.  L.  [j 
It  it  was  found  bv  "the  |{rand  ju-  Zab.)  40;  s,  c„  53  Am.  Dec.  170;  Peo- 
r  the  state  of  Wisconsin,  to- wit,  pie  v.  Bennelt.37  N  " 
'  '      '  •        -  •• "  ;  P<      ■ 


good  and  lawful  men,"  the  stat-     Am.   Dec.   ^^i;  People  i'.   flayi 
-■--   -----    requiring   that    there     Barb.  (N.  V.)  431;  s.  c.,38  How.  ( 

than  Iwenty-lhree  nor     Pr.  171;   McGorrj'  v.  People,   1  Lans. 


jury,  is  bad.  and  the  indictment,         B.  Cornelius  t:  State,  7  Eng.  (Ark.) 

ch  it  is  part,  will  not  support  a     jSi. 

lion.  Fiizgerald  f.Slate,4Wib.395.        «.  Stale  v.  Price,  1 1  N.  J.  I..  (6  Halst.) 


Ih»niidlBf,Ciptlm,it«L        INDICTMENT.         divtin,  Indon 

(<■)  Showing  Organization,  etc. — It  is  thought  -  that  it 
necessary  to  set  out  in  the  caption  to  an  indictment 
members  of  the  grand  jury  were  properly  summoned 
turned  as  such,  aiiJ  that  they  were  duly  organized.' 

{.d')  Showing  County  from  Which  Empanelled.— d}  Net 
An  indictment  must  appear  by  direct  averment  to  have  b 

;o3.    See  Beaiichninp  !■- State.  6  Blackf.  thej- are  applied.     In   this  im 

(Iiid.)   199;    Jerr^   v.    State,  i    Blackf.  words  are  u»ed 'as  fomiing  a 

(Ind.)  395;  Bt^nedictT'.  State,  t::  Wis, 313.  and   an   inquest   fnrmed   of 

"Oood'uid  Lawful  Han.  "—ItUsutfi.  lawful   men    must   be  of   fi 

cient  to  describe  the  grand  jurors,  in  the  Liberos    el    legaUs    homint 

indictment,  as  "good  and   lawful  men,"  terms  which  have  alwavs  be 

those  words  including  every  qualilica-  the  t'cbiVc /iicfVu.and  tiieirle 

tion  required  by  law.      Jerry  v.  State,  i  and  signification  is  Treehoidei 

Blackf  (Ind.)  395.  just  exception.    3  Bi.  Com. 

The  caption  of  an   indictment  from  Com.  350.   But  even  an  objeci 

the  circuit  court  of  Indiana  represented  caption  of  an  indictment,  fout 

the  grand  jurors  that  found  tlie  bill  lo  omission  of  such  words,  ougl 

be  "good  and  lawful  men."      Held,  that  prevail,  especially  if  the  indicti 

this  was  a  sufficient  description  of  the  a   superior  court,  and     that 

qualifications  of  the  jurors.  Beauchamp  omitted  be  in  common  undi 

V.  Slate,  6B1ackr.  (Ind.)  199.  implied  in  what  is  expressed. 

A  caption  of  an  indictment  as  follows;  ch.  jq,  %  136." 
"At  a  term  of  the  circuit  court  for  the        1.  Mackin   v.   People,   iij 

county  of  Portage,  tnihe  Stale  of  Wis-  Ford   v.  State,  112   Ind.  373 

■   ,   begun   and  held   at   the    court  Brooks,  94   Mo.  Ill;  7   S.  W 

in  the  village  of  Clover,  in   ■  "    ■         '  --   .  . 

county  of  Portage  aforesaid  (stating 

time  when  and  the  judge  by  whom  saio  2  11.  j.  l..  (renn.j  9;  nicoear 

term  was  held),  ihejurors  lor  the  grand  3  Heisk.  (Tenn.)  jo;  Turner  ■ 

jury  for  Ihe  stale  of   Wisconsin  afore-  Humph.  (Tenn.)  119;  DeOlle 

said,    good  and  lawful  men,  duly  sum-  10  Tei.  App.  145. 
moned,  empanelled,  tried  and  sworn,  en-         The    tluti    neceuarj    to 

quiring  inand  for  the  body  of  the  coun-  orguilttllloil   of  tha   crmnd  J 

ty  of  Portage  aforesaid,  on   their  oaths  appear  either  on  the  face  of  t 

aforesaid,  do  present,"  sufficiently  shows  men!  or  in  the  caption  of  tl 

that  the  indictment  was  prosecuted  by  a  The   averment   that   they  "d 

t  gcad  and  lawful  men  who  were  and   say,"   etc.,   need   not  co 

(ummonea,  empanelled,  tried  and  words  "upon    their   oaths   j 

.     Benedict  :■-  State,  u  Wis.  313.  McBean  i'.  State,   3  Heiak.  (' 

Buna — Naad  Not  ba  EMt  Out  In  Indtet-         Where  an  indictment  recil 

mant. — It  is  unnecessary  to  set  out  Ihe  was  presented  by  the  grand  jii 

words  "good   and   lawful    men,"  in  an  elected,  etc,  the   legal   presui 

indictment  for  murder,  in  South   Caro-  that   the  grand   jury  was  a  1 

Una.     State    v.  Yancy.  I   Const.  Rep.  De  Oltes  v.  State,  20  Tei.  Ap 
Tread..  (B.C.)  237.  Th*   raoonl  ahowlsf  notlLli 

Kauiliigor  "  Oood  &nd  La,wfiil  Hin."  contrary  it  will   be  presumed 

— The  words  "good  and  lawful  men"  in  necessity  existed  for  calling  t 

the  caption  of  an  indictment,  inquest  or  grand     jury    finding     an     in 

the     like,    mean    "freeholders."'       See  Mackin   i>.  People,  115   III.  31 

Statei'.Glasgow,Conf.Rep.(N.C,)3P;  will  be  presumed  that  the  ii 

e.  c,  2  Am.  Dec,  O29,     In  this  case  the  was     found      on     proper      t 

court  say:  "With  respect  to  all   those  Mackin  i'.  People,  I  ij  III.  31;. 
reasons     which     proceed     upon     the        The  caption  to  an  indlctmi 

ground  that  the  expressions 'good  and  that  tlie  grand   jurors   were 

lawful  men'  are  inserted  in  the  caption  for,  elected,  tried  and   sworn 

and   commission,  instead  of  the   word  that  this  was  a  satisfactory 

'  freeholders,'  the  answer  is  that  these  that  the  Jury  was  composed  ol 

wordsare  to  he  understood  accordingto  men.    Turner  o.  The  State,  ^ 

the  subject -ma  tier    rt'lalive    lo   which  119. 
4iM 


house,  in  the  village  of  Clover,  in  the     State  v.  Jones,  9  N.  j.  L.  {4  H 
of  Portage  aforesaid  (stating  the    s.  c,  17  Am.  Dec.  403;  Bemai 


jury 

duly 


lading,  Cftptlon,  Me.  INDICTMENT.  CftpUon,  IndorwiiHiit,  au. 

ed  by  a  grand  jury  of  the  proper  county;'  and  the  indict- 
t  must  show  that  the  grand  jurors  were  empanelled  for  the 
ity  in  which  it  was  found.* 

'  Sufficiency  of  Averments. — Where  the  caption  states  that 
grand  jury  "  were  empanelled  and  sworn  and  charged  to  en- 
e  within  and  for  the  body  of"  a  particular  county,  it  is  suffi- 
t  to  show  that  they  were  legally  selected  from  that  county 
lOut  a  distinctive  averment  of  that  fact.'  Where  an  indict- 
t   contains  the  allegation   that   "the  jurors  of  and   for  the 

ity  of ,  aforesaid,  on  their  oaths  presents,"  this  being 

r  the  caption,  will  be  sufficient,  theniounty  having  been  named 

»  mara  omlHloit  to  lUlow  tlia  Juron  a»  "the  grand  jurors  of  the 
1  foRii,  which  reads,  "(he  grand  Territory  o(  New  Mexico,  enquiring 
for  the  State  of  MiBEOuri.  turn-  for  the  county  of  San  Miguel,"  etc., 
■d  from  the  l)ody  of  the  county  of  without  showing  that  thev  were  chosen, 
ily  em  panel  led,"  etc.,  is  not  fatal  if  empanelled,  ana  sworn  lor  the  county 
ipeor  from  the  record  that  the  is  insufficient.  Territory  i'.  Sevailles,  I 
tment  was  preferred   b_v  a   lawful     New  Mex,  119. 

When  it  is  alleged,  in  the  commcifce- 
ent  of  an  indictment,  that ''  the  grand 
rors  for  the  State  of  Alabama  upon 
here  an  indictment  stales:  "Grand  iheir  oaths  present,"  etc.,  and  the  name 
legally  empanelled  and  sworn  to  of  the  proper  county  is  slated  in  the 
ire  into  all  felonies,"  etc.,  it  suf-  caption,  the  proceedings  are  sufficiently 
itiy  appi'ars  that  it  was  found  and  certain, although  it  is  not  averred  in  the 
ned  by  a  legal  and  duly  qualified  indictment  that  such  grand  jurors  were 
1  jury.      Ford   v.  State,  in    Ind.    selected. empanelled. swornandcharged 


to  enquire  for  the  body  of  Ihe  county. 
Moi^an  I',  State,  19  Ala.  556. 
11  of  indictments  that  (he  grand         ■.  Leonardo  v.  Territory,  i   N.  Met 


1  not  usual  to  set   forth  In  the     Moi^an  i'.  State,  i 


B  were  summoned,  nor  by  whom,  J91.     Sec  Wise  v.  Stale.  :             .   ,. 

even   that   they  were   empanelled,  c,  8<;    Am.  Dec.  59?;  Jeffries   r.  Com., 

ian   V.  State,  32   N.  J.  L.  (2  Zab.}  94    Mass.    (11    Allen)     14;;   Com.    v. 
Edwards.  70  Mass.  (4  Grav)  :;  Byrd  v. 

State  1/.  Hilton.  41  Tex.  565.  Slate.  2  Mi«s.  (1  How.)  1^3;  Vanvickle 

is  said,  however.  In   the   case   of  r.  Slate.  IJ  Tex.  App.  625. 

iams  f.  Stale,  .10  Tei.  404,  that  it  Oaptloni. — An  indictment  commenc- 

)t   necessarv    that   the   indictment  Ing  as  follows:  "In   the  name  and  by 

should  show  by  what  grand  jury  the  authority  of  the  State  ofTexas,  the 

IS  found,  that   the  records  of  the  grand  jurors  ol  the  Slate  of  Texas,  em- 

:  are  sufficient  to  evince  that  fact,  panelled,  charged,  and   sworn  to   dili- 

eW,  where  the  statute  required  that  gently    enquire    into    and     true     pre- 

.ndictment  must   appear   to  be  (he  senlment     make      of      all    crimes     and 

:)f  the   grand   jury  of  Ihe   proper  offences   against    the    law    committed 

ly;   and    the    grand    jurors    were  wilhin  the  l>odv  of  the  county  of  Rains 

minated   in    the   caption   as    grand  and    Slate  of  Texas."  sets   out    ailega- 

1  for  the  state.  tions  sufficient  under  Tei.  Code  Crim. 

Engleman  i'.  State,  1  [nd.  gi;^.  c,  Proc.,  art.  4:0.  suhd.  3.  to  show  thai  the 

Im.    Dec.   494;    Mau-iau-mau-ne-  indictment   was   the  act  of  the   grand 

['.  U.  S.,  I  Pinney  [  Wis.)  1:4;  s.  c,  jury  of  the  county   of  Rains,   but  Ihe 

m.  Dec.  179.  proper  practice  is  to  allege  this  directly, 

seems,  (hat  the  omission  in   Ihe  in-  Vanvickle     v.     Stale,    a    Tex.    App. 

nent  to  sel  forth  that  the  grand  jury  625. 

of   a  certain  county,    when   the  An  indic(men(  for  murder  commenc- 

;  of  tiw  county  la  cor'reclly  laid  in  Ing:  "Stale   of  Kansas,  Chase  countv, 

margin,   is   not   a  defect.    Guv  i<.  ss.:  In  the  di-trict  court  ofthe  lif^h  ju- 

:,  I   Kan.  448.                               '  dicial      district,      sitting      in       Chas« 

,  Indlctiiuiit  dMcrlblBi  Um  gnuid  county,     April     term,     A.     D.     iS6j, 
49ft 
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in  the  heading.'      Where    the  county  is  naint;d   in  whit 
indictment  is  found,  it  is  immaterial  that  the  court  house  i 

if)  Alltgatiom  as  to  Oath  of  Grand  Jury — e.'  Necessti 
order  to  institute  a  legal  organization  of  the  grand  juiy,  il 
be  sworn,"  and  the  caption  should  show  that  the  grand 

the  jurors  o(  the   grand    ]<iity    of   the  the  countv  of  Sullivan,  Stale 

State    of    Kansas,     duljr    drawn,  em-  ana,   and   the  indictment  was 

panelled,  charged  and  sworn  to  enquire  'State   of  Indiana,    Sullivan   i 

or  offences  committed  within  the  body  etc.,    and    commenced,    "Thf 

of  the  county  of  Chase,  and  within  the  jurors   of  the   Stale  of  Indian 

county     of    Marion    attached    to.  aaid  duly  empanelled,  sworn, and  c^ 

countv  of  Chase  for  judicial  purposes,"  enquire   of  crimes   and   ofFerc 

etc..  was  held  to  Eutlicientlv  show  that  milled  within  the  body  of  the  c 

it   wa«  found  by  s  grand  ^ury  of  the  Sullivan,  in  the  State  of  Indian 

county  of  Cha«e,  under  section  95  of  the  name  and  by  the  authoritv  am 

criminal  code.     Wise   ti.  State,']   Kan.  half  of    said    State   of  Indiai 

410;  s.  c,  8<  Am.  Dec.  ,i;g5.  their  oaths  present,"  etc.    Ht 

Where  the  caption  of  an  indictment  the  county  in  and  for  which  tl 

was  "Commonwealth  of  Massachusetts,  jury   was   empanelled  was  6u 

Suffolk,  to  wit."  and  named   the  court  shown.     Lovell   t.    State,  45  1 

to  be  holden  at   Boston  on  a  stated  day,  Wliare  Ui«  Bnt  oonnt  of  m 

and   the  indictment  then  set  out  that  rnant  stales  thai  "The  grand  ■ 

''the  jurors   of  the   commonwealth  of  the   State   of  Missouri  within 

Massachusetts  on  their  oath  present,"  it  the  body  of  the  city  of  St,  Lc 

was   ktld  that  it  sufficiently   appeared  here   in  court,  duly   empanellei 

that  the  indictment  was  found   by  the  and  charged,  upon  their  oaths 

jurors   for   Suffolk   county.     Jelfries  v.  etc.,   and  the  third  count  reci 

Com.,  94   Mass.  (ii  Alleti)  145.  the  grand  jurors  aforesaid  u[ 

In  this  commonwealth  an  indictment  oaths   aforesaid,"  etc.,   the  lat 

which  purports  by  its  caption   to  have  ciently  refers   to   the   first  co 

been     found   at   a   court   of    common  showson  its  facethatthe  jurors 

picas  for  the  county  of  Hampshire,  and  panelled     and     sworn     to   eni 

in  the  body  of  which  "the  jurors  for  said  offences   within   and    for    Ihe 

commonwealth  on  their  oath  present,"  St.     Louis,     although,    if    Iht 

tuflicientlyshowsthat  it  WHS  returned  by  ment      had     failed      to     alle; 

Ihe  grand  jury  for  the  county  of  Hamp-  facts,     the     indictment      wou 

shire.     Coin,  v.   Edwards.  70  Mass.  (4  been  valid  under    Rev,    StaL 

Grav)  I.  1821.     State  v.  Vincent,  91  Mc 

The  caption  of  an  indictment  in   the  3.  State    i'.  Moore,    24    S. 

words,  "The  grand  jurors  of  the   State  «.  c.  s8  Am.  Rep.  241. 

of  Mississippi,  empanelled  and  sworn  in  S.  Ridling  v.  State.  56  Ga.  I 

and  for   the  county  of  Warren,"  etc.,  it.    State.    ^3    Ga.    fioj.     See 

stales    with     sufficient    certainty     that  State,   1    Blackf.    (Ind.)   395; 

such  jurors  were  of  the  county  of  War'  Sholes,  91;  Masb.  (13  Allen)  y 

ren.     Byrd  v.  State,  2   Miss,  (r   How.)  r.  Johnson,  1  Thatch.  Cr.  Cas 

i6_l.  184;  Slate  I'.  Morris,  Canal  Cc 

CapUim — V«tina, ate. — An  indictment  N.J.  L.  (j  Zab.)  %T,f. 

which,  on    its   face,  purports    to  have  It  mnit  apptftr  Is  eftcli  ecu 

been  found  by  the  "^and  jury  of  said  Indictment  that   it   was   fount 

court"  instead  of  "said   county."  is  not  jurors  on   Iheir  oaths;  and  a 

demurrable  on  that  account,  when   the  such   allegation  will   not   be  1 

caption  shows  that  the   grand  jury  was  such     allegalion    in      a    forme 

properly  organized.      Periiins  v.  State,  where    there   is   no  reference 

50AI.1,  1^4.  former   count   for   the   finding 

1,  Stale   !■.  Moore,  54   S.  C.    150;  s.  fact.     Stale   v.   McAllister,  36 

c.   .^8   Am.   Rep.   241.     See   Lovell  v.  It  in  not  a  fatal  objection  a( 

Stale,  4J  Ind,  550;  State  v.  Vincent,  91  indictment  that  it  is  stated  as 

Mo.  66].  the  oaths  instead  of  the  oath  < 

The  caption  of  an  Indletment  ihowad  quest.     State  v.  Dayton,  23  N 

the  empanelling  of   the  grand   jury  in  Zab.J  49;  a.  c,,  J3  Am,  Dec,  371 
490 


lading,  Cmptton,  Mc.  JNDlt'J'MIiN  T.  Qiptisii,  IndorMmtnt,  et«. 

;  properly  sworn : '  a  mere  statement  in  the  bill  of  indict- 
t  that  the  grand  jury  were  sworn  to  enquire  for  the  body  of 
:ounty  without  any  averment  in  the  record  they  were  so 
n,  is  not  sufficient." 

Effect  of  OmUsioH. — It  is  held  in  some  cases  that  where  the 
itment  omits  the  words  "  on  their  oath  present,"  or  equivalent 
is,  is  insufficient  to  show  an  accusation  of  the  defendant  by 
grand  jury.'  Other  cases  hold  that  if  an  indictment  fails  to 
;e  that  the  grand  jurors  were  sworn  or  charged,  that  such 
ision  will  not  render  the  indictment  invalid.* 

An  Affirmation. — An  indictment  which  purports  to  be 
,d  by  jurors,  or  upon  their  oath  or  affirmation,  where  some  of 
jury  affirmed,  is  good,^ 

Indorsement;  Signature — (i)  General  Matters  Relating 
idorsements. — The  different  legislatures  of  the  various  States 
;   destroyed   all  uniformity  in   relation   to  indorsements    re- 

i  indictment  which  purports  to  be  6  Rand.  (Va.)  685;  Byam   i>.  State.  17 

1   by   the  grand  jury  "upon  their  WIb.  145. 

."  instead  of  "upon   their  oath."  is  An   indictment   which   declares  that 

ient.     Com.  v.   Sholes,   95  Mass.  the  jurors,  being  "dulj  summoned   and 

Allen)     554;    Jerry    v.     State,    1  then  and  there  empanelled,  sworn,  etc.. 

if.    (Ind.)    39s;   State    v.    Morris  .    .     .    do  present,"  etc.,  without  add in,^' 

I    etc.    Co.,    21    N.  J.  L.  (1  Zab.)  the    words  "upon   their  oaths,"     suffi- 
ciently aver«  that  the    presentation    i< 

appeared  upon  (he  face  of  tn  in-  upon    oath.    Byatn   v.   State,  17    Wis. 

lent    that    it   was   found   by   "the  145. 

i  jurors  of  the  commonwealth,  up-  The  statement,  in  an  indictment,  that 

heir    oath,"    and    the    county    in  the   presentment   of  the  jury  Is  "upon 

1  it  was  found  and  the  names  of  their  oaths"  is  B  part  of  the  captionj 
lurors    appeared    on     the    record,  and,  if  It  has  been  omitted,  may    be    in- 

■^  "  -  "  serted  even  after  conviction.  State  t: 
Cretght,  I  Brev,  (S.  C.)  169;  ».  c,  i 
Am.  Dec.  6i;6. 

such   case   the    words   "on   their  In  an  indictment  with   three  counts, 

'  are  equivalent  to  the  words  "on  if,  in  tlie  third  count,   it  is  omitted  to  be 

several  oaths."  and  are  sufficient,  stated   that   the   grand   jury,  "on  Iheir 

V.    Johnson.      Thatch.      Grim,  oaths   present"    (the    first  two   counts 

f  Mass.)  184.  being  regular  in   that  respect),    the  ob- 

State    V.    I^Iunter,   Peck    (Tenn.)  jection  is  obviated  by  the  fad  that  the 

State  V.  Fields,   Peck  (Tenn.)   140.  record  states  that  the  grand  jury  were 

Porter  V.  State,  31  Miss.  421.  sworn  in  Open  court.  iTufTman  v.  Com., 

idcr  Tex.  code,  an  indictment  need  6  Rand.  (Va.)  685. 

lUte   that   the   grand   jurors  were  B.   State  v.   Adams,  78  Me.  4S6;  see 

n,   or    that    Ihe     presentment  was  Horne    ii.     Haverhill.     113    Mass.   344; 

;    on    their    oaths  or  affirmations.  Lincoln  v.  Taunton  Copper   Mfg.  Co., 

arrio  IP.  Sute,  17  Tei.  App.  390.  65  Mass.  (l  I  Gush.)  440- 

iwcier   it   has   recenlly  been  keld  Some  of  the  courts  hold  that  in  order 

if  an  indictment  should   fail  to  al-  to   make   such   an   indiclmeni  valid,  it 

ihat  the  grand  jurors   were  sworn  must  appear  that  the  grand  jurors  were 

harged.    the    omission   would   not  legally  entitled  to  serve  on  their  mere 

:r  the  Indictment  invalid.     State  v.  affirmation,   or   the  Indictment  will  be 

ent,  91  Mo.  661.  fatally  defective.     See  State  v.  Fox,  9 

See   Vanvickle  v.   State,  21  Tex.  N.  J.  L.  (4  Halst.)  344;  State  v.  Harris, 

635.  7  N.  J.  L.  (1  HaUt.)  361.     Other  courts 

State  V.  Vincent,  91   Mo.  661;  see  holding,  however,  that  the  indictment 

I'.  Greight.  i  Brev.  (S.   C.)  169;  need  not  slatn  the  reasons  why  any  of 

2  Am.  Dec.656;  HulTman  v.  Com.,  the   jurors   aiKrmed   instead    of   being 
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quired  to  be  put  upon  the  indictment;*  in  all  they  are  ri 
to  be  endorsed  in  some  manner.*  In  all  those  States  the 
tion  for  indorsement  is  mandatory,'  and  if  not  so  endo 
quashed.* 

(2)  Name  and  Nature  of  Offence. — The  indorsement 
name  and  nature  of  the  o^ence  on  the  indictment  is  no  { 
the  finding  of  the  grand  jurj',*  is  not  essential  •  and  -the  ii 
ment  of  a  different  offence  from  the  one  set  forth  in  the  b 
the  indictment  will  not  vitiate  it.' 

(3)  Name  of  Prosecutor — (a)  Necessity  of  Indorsemti 
some  of  the  States  the  statute  requires  the  prosecutor's  n; 
be  indorsed   on    the  indictment.*       Where  the  statute  r 


■worn.     Com.  v.   fiiher,   7]    Mass.  (7 
Grav)  491. 

1.  See  I  Bish.  Cr.  Proc.  (3rd  ed.) 
690.704. 

3.  Stale  V.  Jolly,  7  Iowa  ij;  State  t/. 
Axt,  6  lowH  5:1;  Hec  Dixon  v.  Stale,  4 
G.Greene  (loua)  jHi. 

t.  Sm  State  V.  Hughes.  1  Ala.  655; 
Coin.  r.  Dever,  10  Leigh  (Va.)  685. 

4.  See  Towle  v.  State.  3  FIh.  101; 
Com.  I'.  Gore,  3  Dana  (Ky.)  474;  Moore 
f.  Stale.  II  Mies,  (13  Smed.  &  M.)  159; 
I'eler  v.  Stale.  4  Ml»a.  {3  How.)  433; 
:;tate  V.  Joiner,  ig  Mo.  rl4. 

In  some  oflhe  states  the  objection  to 
this  defect  mav  "ix  taken  at  any  time. 
See  Allen  r.  torn..  2  Bibb  (Ky.)  210; 
Kirk  V.  State,  ij  Miss.  (13  Smed.  &  M.) 
41/1;  Moore  i'.  Slate.  21  Miss.  (13  Smed. 
bi  M,)  I59i  Moyers  v.  State,  11  Humph. 
(Tenn.)  40);  while  in  others 


a  defect  after 
.  Com.,  10  B. 
V.  People,  40 


lage  can  be  taken  ol 
verdict.  See  Havdi 
Mon.  (Ky.)  135;  Ve 
111.397. 

It  is  not  necessary 
diet  upon  the  Indictment  al  all;  and  if 
endorsed  upon  a  wrong  indictment 
judgment  may  neverthelesB  be  entered 
upon  the  one  on  which  the  trial  was 
had.     O'Bryan  t:  Slate.  48  Ark.  42. 

6.  Slate  V.  Rohfrischt,  [2  La.  An. 
382. 

In  ui  Indictment  tor  bctni  Intereatail 
Is  tba  lal*  or  UqnoT  wltbout  lleniM,  it 
i»  not  necessary  that  the  offence  be 
staled  in  the  caption.  It  is  suRij-iem  to 
charge  it  In  the  bodv  of  the  indictment. 
Williiims  r.  Slate.  4';  Ark.  230 

An  ludorMment  on  an  UuUDtmant,  br 
the  dork  oT  tba  conit,  Ntatrng  that  it  is 
an  indictment  for  "sheep  stealing."  Is 
sufficient  to  Identifv  an  Indictment  for 
'■a  felony  committed  hv  stealinj;  sheep." 
Com.  V.  English.  (<  Bush  iKy.)  431. 

e.    Tlie   initoraamant  of    tbe  (rand 


JBTJ  on  an  Indictment  of  the  i 
the  offence,  in  addition  to  th 
true  bill,"  U  not  essential  to  the 
of  the  indictment.  Cherry  i'. 
Fla.  679;  State  II.  Fitipatnck,  i 
707. 

7.  Collins  f.  People.  39  III.  3 
If  such  indorsement  state  onl 
tion  of  the  offence  charged  in  1 
of  the  Indictment,  unless  i1  can 
ably  be  inferred  from  the  colloi 
the  words  that  some  qualifier 
limitation  was  Intended  to  be  n 
finding  will  be  taken  lo  be  gem 
an  referring  to  the  entire  06 
charged  in  the  indictmenL  CI 
State,  6  Fla.  679. 
■.In  most  of  these  cases  the 

ments,  not  on  all.  See  M 
Slate,  33  Ala.  40S;  State  i'.  E 
Ark.  107;  State  f.SUnford.  20  I 
Slate  r.  Harrison,  19  Ark.  565; 
Brown.  10  Ark.  {5  Eng.)  104;  1 
State.  6  Ark.  <i  Eng.)  ^40; 
Mundel,  6  Call  (Va.)  1^5;  ( 
Bybee,  5  Dana  (Ky.)  J19;  I 
Gore,  3  Dana  (Ky.)  474;  Com, 
terson,  I  Met.  fKv.)  374;  Stale 
ers,  37  Mo.  367;  McWalerst.l 
Mo.  167;  Slate  r.  Moles,  9  > 
Lucy  I'.  State,  8  Mo.  134;  S 
Hurt.  7  Mo.  311;  State  v.  M 
ney.  6  Mo.  649;  Stale  t.  Rol»i 
N.  H.  (9  Fost.)  274;  White  v.  ! 
Ohio  St.  5691  Baker  t-.  State,  1 
St.  314;  'SMte  V.  McCann, 
(Tenn.)  91;  State  f.  Gossage, 
(Tenn.)  163;  Bedford  v.  Stale. 
(Tenn.)  71;  Worlham  v.  i 
Rand.  (Va.)  6G9;  U.  S.  f.  F 
I  Hemp.  C.  C.  30. 

The  raftson  for  raqnlilnc  Uii 
ontor'i  luuiia  lo  be  endorsed  on 
dictment  seems  to  arise  oul  of 
I  hat   formerly    indictments   w< 
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grand  jury,  when  an  indictment  is  found  at  the  instance  of  a 
/ate  prosecutor,  to  endorse  that  fact  on  the  indictment,  such 
uirement,  it- seems,  is  directory  merely,  and  such  indorsement 
lot  essential  to  the  validity  of  the  indictment.' 
Jo  person  is  to  be  required  as  a  prosecutor,  unless  he  is  so 
rked  on  the  bill  of  indictment,  and  whether  or  not  a  person  is 
h  must  be  decided  affirmatively  before  the  court  has  power  to 
der  judgment  against  him  for  costs.* 

b)  Effect  of  Omission. — It  is  a  general  rule  that  an  omission  to 
lorse  the  name  of  the  prosecutor  on  the  indictment  does  not 
der  such  indictment  void.'  However,  in  some  States  the 
It  of  the  indorsement  of  the  prosecutor  is  fatal  to  the  indict- 
nt,  and  may  be  taken  advantage  of  at  any  time.* 

found  at  the   Initl-         In    Tennessee,  If   an    indictment   U 

private    prosecutor.        See     founded    On    a    presentment,  it   ti    not 

"  '  '~'   '  necessary  that  the  prosecutor  should  be 

marked   on  the    Indictment.      Stale  v, 

McCann,  i  Mei^  (Tenn.)  91. 

1.  See  State  v.  Hughes,  i  Ala.  655; 
State  V.  Brln;«,  68  Iowa  4)6;  SUte  «. 
Willis,  78  Me.  70;  Com.  i>.  Dever,  10 
Leigh  (Va.)  68j, 

Thus  it  has  been  htld  that  an  indlct< 
ment  for  being  concerned  in  a  lottery, 
under  a  statute  which  apportions  th« 
penalty  between  the  prosecutor  and  the 
"  iwn  where  the  oflence  was  committed. 


on  of  a  private  pi 
e  V.  MilHan,  3  Nev.  409;  Stale 
sage,  1  Swan  (Tenn.)  363;  Bedford 
tate.  I  Swan  (Tenn.)  71,  who  was 
still  Is  liable  to  be  proceeded 
nst  for  malicious  prosecution,  in 
e  cases  where  the  indictment  was 
iciousljr  procured  to  be  found  wtth- 
probnble  cause.  See  Burns  t'. 
c.  s  Ala.  gi7;  Gault  v.  WallU,  i;3 
675;  State  I-.  Hollldav.  11  Iowa 
State  1'.  Donnell,  it  Iowa  453; 
■graveti.  U.  S.,  Morris  (Iowa)  451; 

■r  Ebenhack,  17  Kan.  618;  State  i'.  i^  not  objectionable  because  the  nameot 
ihart,  g  Kan.  q8;  B»  farle  Cain.  9  the  prosecutor  is  neither  stated  in  nor 
760;  In  re  Kelly,  6l  N.  Y.  198;  endorsed  upon  it.  Slate  t:  Wiliis,  78 
c  V.    Darr.  63  N.  C.  516;  Office  i-.     Me.  70. 

r.   1   Car.  L.  Repos,   (N.  C.)   4J4;         9.   Stale  i^.  l-uplon.63  N.  C.  483. 
e   V.   Cockerham.   1   Ired.   (N.  C.)         In    an    indictment    found    after    the 
State  If.  Forsyth,   Taylor  (N.  C.)     period  limited  forcommencing  prosecu- 

' —    -     "-"^ —   --ft-     ■!.    tionii  for  the  henefil  in  part  or  wholly  ol 

the  prosecutor,  it  is  not  necessary  that 
anv  prosecutor  should  be  named.  State 
1:  Robinson,  19  N.  H.  (9  Fost.)  174. 

S.  See  Hubbard  v.  State,  71  Ala.  164; 
State  I'.  Hughes,  1  Ala.  (i^y.  State  v. 
Rogers.  j7  Mo.  367;    Tenori'o  v.  Terri- 


McCi.en',7^  Ps 
k  Co.  I'.Jacobs,  3  Pen.&  W.  (Pa.) 
Com.  I-,  Itargesheimer.  l  Ashm. 
)  413;  Guffv  r.  Com.,  3  Grant  (Pa.) 
Com.  I'.  Ph'iladelphia.  4  Serg.  &  R. 
)  541;  State  V.  McCarty,  4  R-  I. 
Slate  r.  Green.  1  Head  (Tenn.)  356; 
•err.  State,  j  Swan  (Tenn.)  531;; 
1.  V.  St.  Clair,  t  Gratt,  (Va.)  ^jfe; 
1.  T.  Hill,  9   Leigh  (Va.)  601;  fteg. 


torv.  I  N.Mex.  279;  State  i'.  McCi 
Meigs  (Tenn.)  91;  U.  S.  v.  Mundel.  6 
Call.  (Va.)  14^;  Com.  r.  Dever,  10 
teel.  L.  R.,  1  Q^  B.Div.  481;  Rei  Leigh  (Va.)  685. 
alwick,  3  Barn.  &  Ad.  136;  Rex  v.  The  Pennsylvania  act  of  assembly 
'lion,  3  Burr  1694:  Rex  i'.  Walton,  does  not  intend  thai  a  prosecutor  shall 
ir.  &  P.  139;  Rex  V.  Chadderton.  5    be  endorsed  on  all  indictments,  but  only 


:.J7=;' 


Firewood.  2  T.  R. 
prosecuting    witness 

.  not  beendorsed  on  the  indictment. 

c  II.  Rogers,   37  Mo.   367;  Tcnorio 

errilory,  I  New  Mei.  279. 
is  not  necessary  that  the  name  of 
prosecutor    in   the  courts    of   the 

ed  Slates  should  be  written  at   ihe 

of  the  indictment.     V.  S.  i'.  Mun- 

iCall(Va.)34S- 


where  a  prosecutorreally  exists.  King  ;'. 
Lukenf.  I  Dall.  (U.S.)  5.  Thedefendant 
himself  i«  nol  a  competent  witness  to 
prove  the  person  prosecuting  where  no 
prosecutor  is  so  endorsed.  It  must  be 
proved  bv  indifferent  wilnesees.  Worth- 
am  V.  Com.,    5    Rand.   (Va.)  669, 

4.  Towle  I'.  Stale,  3  Fla.  3oi;  Com. 
r:  Gore.  3  Dana  (Ky.)  474;  Peter  v. 
Stale,  4  Miss.  (]  How.)  433;  Moore  v. 
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(f)  Whose  Name  May  be  Endorsed. — it  is  thought  that 
statutes  which  require  the  name  of  the  prosecutor  to  be  er 
on  the  indictment  contempiate  that  the  name  of  the 
party  shall  be  endorsed  as  such  prosecutor,  yet,  it  is  thougl 
M'here  the  injured  party  is  an  infant  or  a  married  worn 
purpose  of  the  statute  is  better  answered  by  permitting  thi 
of  the  father  or  husband  to  be  endorsed  as  prosecutor.*  I] 
issippi,  the  foreman  of  the  grand  jury  may  be  endorsed  as 
cutor;*  and  in  North  Carolina  the  prosecuting  officer  \ 
discretionary  power  to  endorse  the  governor  as  prosecutor 
indictment  whenever  he  thinks  the  public  interest  requires 

(rf)  For  Wliat  Offenccs.~T\^e  indictments  which  mu; 
those  which  need  not  be  endorsed  with  the  name  of  the  p 
tor  are  regulated  entir.;ly  by  the  statutes  providing  fc 
indorsements.* 

State,   n  Miss.  (13  Smed.  &  M.)  359;  another,  not  amounting  to  a 

Kirk  V.  State,  ai  Nlias.  (13  Smed.  &  M.)  does  not  applj  to  an   indiclme 

406;  State  V.  Joiner,  ig  Mo.  114.  disturbance    by    loud     noises 

In   some  states,   while   a    Tailure   to  Stale  t'.  Mo1e«,  9  Mo.  6S5. 

endorse  the  Indictment   is  a  cause   for  Under  the  itatute  of  Mitsoi 

quashing,   yet   such   defect    cannot  be  Code,  1SS5,  4  4i;i],  requiring  tl 

taken   advantage  of  after  verdict.     See  of  the  prosecutor  to  l>e  endors 

Vezain  v.  People,  40  111.  397;   Hayden  an    indictment    for    anv    tresj 

r.  Com.,  loB.  Mon.  {Ky.)  135.  amounting   to   a   felonv,  petty 

1.  State   V.    Elarrison,    19   Ark.  564;  was  *e/rf  to  be  but  a  trespass. 

see     Moyers     v.     State,     11     Humph.  Hurt,?  Mo.  331. 

(Tenn.)   40.  In  Ttmphi.— The  name  of  1 

No  oonvletloii   in   Tennessee  can  be  ecutor  must  be  set  at  the  foot  < 

had   upon   a   bill  of  indictment   which  dictment forafrra/dtjoramied 

was  endorsed  with  the  name  of  a  mar*  before  it  is  presented  to  the  gra 

Tied  woman  as  prosecutrix,  when  sent  to  and   it  is  not  sufficient  to  set 

the  grand  jury  by  the  state  attorney,  nor  after  the  indictment  is  found. 

will  any  amendment  be  allowed  in  this  v.  Com.,  j  Bibb  (Ky.)  2to. 

respect  afler  the  bill  has  1>een  returned  An  indictment   (or  a  tresft 

by  the  grand   jury.     Moyers  i>.  State,  the  person  of  an   individual  m 

II  Humph.  (Tenn.)  40.  the  name  of  the  prosecutor,  wl 

3.  Kingi'.St«te,6Miss.{q  How.)73o.  swerable  for  costs,  his  town  or 

3.  Slate  f.  English,  t  Murph.  (N.  and  title  or  profession,  writte 
C.)  435.  foot  of  it;  and  an  omission  of  t 

4.  Allen  V.  Com.,  2  Bibb  (Ky.)  210;  tion  is  a  fatal  defect,  not  ci 
Com.  V.  Gore,  3  Dana  (Ky.)  474;  Lucy  security  for  the  costs  required 
I'.  State,  8  Mo,  134;  State  v.  Goss,  74  given  by,  the  prosecutor.  Com. 
Mo.  593;   State  i>.   Moles,  9  Mo.  685;  3  Dana  (Ky.)  474. 

State  V.  Hurt,  7  Mo.  321:  State  i'.  Mc-  Whether  in  an  indictment  to 

Courtney,  6  Mo.  649;  Slate  i'.  Robin-  a  fine  or  penalty  of  which  oni 

son,  19  N.  H.  (9  Fost.)  274;  Wortham  v.  for  the  use  of  the  prosecutor,  it 

Com.,  5  Rand.  (Va.)  669.  essary  to  name    him,  gairre. 

Wag".  Mo.  St..  p.  1084,  ^  21.  requiring  Robinson,  39  N.  H.  (9  Fost.)  1 

the  name  of  a  prosecutor  to  be  endorsed  In   Virginia,  in  an  indictmei 

on  an  indictment,  only  applies  to  cases  Iresfass  or  misdemeanor,  it  is 

where  the  indictment  chat^esa/r-fs/dtj  essary  to  insert  the  name  orsur 

against  the  person   or  property  of  an-  the  prosecutor  at  the   foot  of  th 

other.  State  v.  Goss.  74  Mo.  v)2.  ment,  if  it  appears  that  the  ini 

The  statute  of  Missouri  (Rev.  Code  was   found   true  on   the   evtdei 

481 ),  requiring  the  name  of  a  prosecutor  witness  sent  to  the  grand  jury,  1 

to  be  endorsed  on  all  indictments  "for  their  own  request  or  by  directk 

any /r«/ojjlothe  person  or  property  of  court,  and  whether  there  was  a] 
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e)  Sufficiency  of  hidorsement  to  be  Valid. — It  is  thought  that 
indorsement  must  be  volunlariiy  made  by  the  party,  or  with 
consent,  or  at  his  request.' 

*lo  particular  form  of  words  is  necessary  to  render  the  indorse- 
nt  valid  ;  any  form  conveying  the  idea  wilt  be  adequate.* 
rhe  indorsement  of  the  name  of  the  prosecutor  need  not  be 
de  upon  any  particular  part  of  the  indictment,  it  being  equally 
)d  whether  found  on  the  face  or  on  the  back.^ 
4)  Names  of  Witnesses — (a)  Statutory  Requirements,  Directory 
Mandatory. — It  has  been  said  that  statutes  requiring  the 
ing  of  names  of  witnesses  on  the  indictment  are  mandatory, 
1  that  a  disregard  of  it  issufBcient  to  quash  the  indictments;* 
L  the  weight  of  authority  seems  to  be  to  the  effect  that  such  a 
ivision  is  merely  directory.* 

^nlment  or  not.  Worthum  v.  Com., 

and.  (Va.)  669. 

I  Biot. — But  it  must  be  endorsed  upon  joo. 

indictment  lor  a  riot.      State  r.  Mc-  S.   Williams   v.   State,  9   Mo.  170;  U. 

irtnej-.  6  Mo.  649.  S.  v.  Mundell,  1  Hughes  C.  C.  ^15. 

State    r,    14odaon.  74    N.   0.151;  At  the  Foot— In  some  of  the  states  it 

r  r.   Stale.   74  Ga.   40)S;   Haught  r.  \\  customary'  to  endorse  the  name  of  the 

n..  1  Va.  Cas.  3.  prosecutor  at  the  foot  of  the  Indictment. 

Stale    V.    Denton.    14    Ark.   343;  See   Allen  v.  Com.,   s  Bibb  (Ky.)  ito; 

ightt-Cora..  3  Va.  Cas.  3;  Com.  r.  Haught  r.  Com.,  3  Va.  Cas.  3. 

.-c,  1  Va.  Ca.«.  J9.  4.    McKinney    v.    People,   7   III.   (2 

hus  where  an    indictment  was  en-  Gilm.)  540,  5«;  s.  c.  43  Am.  Dec.  65; 

led   "bv   the   Information   of  James  Andrews   v.    People.   117   III.   19^;  see 

er.    laborer,    of    Harrison    counl_v,  ScotI  r.  People,  63  III.  508;  Gardner  r'. 

rn  in  court  and  endorsed   as  prose-  People,  4   111.  (3  Scam.)  83;  Nomaque 

)r.  at  his  request."'  has  been  krtd  lo  f.    People,   i    III.  (Brecsel   109;  Raj-  %: 

I  suffitieni  indorsement.     Haughl  i'.  Stale,  :  G.  Greene  (Iowa)  316:   s.  c.,  48 

n-,  1  Va.  Cas,  3.  Am.   Dec,   379;    People   v.   O'Hare,   i 

0  also  bus  the  indorsement  "on  the  Mich.  N.  P.  170;  State  v.  Patterson,  73 

rmation  of  P.  S."     Com.  f.   Dove,  Mo.  695;  State  i-.  Nugent,  71   Mo.  136; 

a.  Cas.  29.  Ren  11.  Ford.  Velv.  99. 

presentment  stated  at  Us  foot  that  B.  See  State  v.   Ilollings worth.    100 

fas  "on   the   information   of  P.   S."  N.   C.   535;    State  r.   Sheppard,  97  N. 

the   fool  of  the   information  were  C.    401;    Stale    r-.     Hlnes,   84  N.    C. 

e  words;  "This  information  is    filed  810;  Slate  v.  Roberts,  2    Dev.  &  B.  (N. 

order  of  the  court,  on   the  present-  C.)   540;    Stale   v.   Baldwin,]    Dev.  & 

il  of  the  grand  jury,  //^/rf,  that  this  B.   191;;    Steele   i'.    State,   i    Ten.   142; 

sufficient  evidence  thai  P,  S.  was  Walker  r.  State,  19  Tex.  App.  176; 
>eculOrand  liable  for  costs.  Com,  Stale  r.  Enoch,  af.  W.  Va.  Jsi;  Wj-- 
>ove,  J  Va.  Cas.  29.  Htld.  alBO,  that  oming  Ter.  v.  Anderson,  i.  Wy.Ter.  10. 
r  verdict  he  could  nol  show,  h_v  IndOTMmeiit  of  Uat  of  mtnMiM. — 
)l  evidence,  that  he  was  called  on  bv  Code  N.  C.,^  174].  requiring  the  lore- 
grand  jurv.  and  did  not  voluntarily  man  of  the  grand  jurv.  when  the  oath  it 

the  information.     Iliughl  v.  Com'.,  administered  bv  him,'to  mark  on  the  bill 

a.  Ca'.  3.  the  names  of  the  witnesses  examined, 

n  indorsement  reciting  simplv  that  Is  directory  merely,  and  a  non-compli- 

s  indictment  is  preferred  upon  the  ance   therewith   is    neither  ground  for 

imony  of  the  party  injured,  who  was  motion   to    quash    nor   arrest  of  judj- 

moned    on    presentation     and     by  ment.     State  v.   Hoi  lings  worth,   100  N. 

:r  of  Ihe  grand  jury."  is  not  such  an  C.  531;. 

■rsement  as  the  statute  contemplates.  A    itatntory    rvqalremalit    that     the 

tcp.  Denton,  I  4  Ark.  343.     Death  of  name  of  a  witness  he  endorsed   on   the 

orser  will  not  abate  liie  indiclmeni.  indictment  is  merely  directory,  and  the 
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(b)  Ntcessity  and  Sufficiency  in  Central. — Where  the 
requires  the  names  of  the  witnesses  who  testify  before  the 
jury  to  be  endorsed  upon  the  indictment,  it  will  be  suffi 
the  names  of  all  the  material  witnesses  are  endorsed,^  and 
uro  to  make  such  indor::cmcnt  is  ground  for  quashing  the 
ment,*  It  is  said  that  the  court  in  the  excrciss  of  its  di; 
may  permit  the  names  of  witnesses  for  the  prosecutior 
endorsed  upon  the  information  at  any  time,  even  after  ti 
begun.*  Where  the  testimony  has  gone  to  the  jury  witht 
jection,  the  absence  of  the  witnesses  named  from  the  indi 
will  not  be  sufficient  cause  for  setting  aside  the  verdict  and 
ing  a  new  trial.* 

court  may  allow  the  indorsement  to  be 
made    at   the   trial.     Wjioming   Tr.  v. 
Anderson,  i  \\y.  Tr.   jo.     So  aUo  the     107. 
requi.'ement  tha't  the  plea  of  the  derend-         ~ " 
ant   shall   be  endorsed   on   the   indict- 
Wyoming    Tr.    r'.    And,:rson,   i 


-Th( 
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the  15th  section  of  the  act  of  1846. 
in  Texas,  regulating  juries,  which  re- 
quires Ihc  foreman  of  Che  grand  jury  to 
endorse  on  the  back  of  each  present- 
ment or  indictment  the  name  or  names 
of  the  witnesses  for  the  prosecution, 
upon  whose  evidence  the  presentment 
or  indictment  was  found,  certifying 
thereto  as  foreman,  is  merely  dlreciory, 
and  such  endorsement  is  not  a  constitu- 
ent part  of  the  indictment,  or  of  the 
finding  of  the  grand  jury,  and  is  not 
essential  to  its  validity:  and.  more 
especially,  the  party  indicted  cannot 
complain  that  the  names  of  two  wit- 
nesses were  endorsed  thereon,  of  whom 
one  onlv  was  examined.  Steele  ^^.  State, 
I  Tex.  142. 

I.  See  State  v.  Little,  41  Iowa  ji; 
State  V.  Cook,  30  Kan.  8j;  State  v. 
Roy,  83  Mo.  368. 

Under  the  Iowa  statute,  the  names  of 
witnesses  who  testified  to  no  material 
facts  before  the  grand  jury  need  not  be 
endorsed  upon  the  indictment.  State 
T.  Little,  4;  Iowa  51. 

The  statement,  endorsed  on  an  in- 
dicti'ient  for  trespass  to  personal  prop- 
erty, that  it  was  found  on  the  testimony 
of  Kveral  persons — naming  them, — 
whoje  property  was  not  injured,  and 
signed  hv  the  prosecuting  attorney, 
held,  a  substantial  compliance  with  a 
statute  requiring  that  the  name  of  the 
prosecutor  shall  be  endorsed  on  the  in- 
dictment, or  that  the  names  of  the  wit- 
nesses upon  whose  testimony  it  was 
found,  other  than  the  party  injured, 
■hall  be  stated,  and  that        -  -  ■     ' 


PlAO*  of  ] 
statute  requiring  the  n. 
nesses  upon  whose  evidence  ai 
ment  is  found,  to  t>e  noted  1h 
complied  with  when  they  are  ■ 
on  the  indictment;  just  under  li 
of  the  prosecuting  attorney. 
People,  63  III.J08. 

3.  State  V.  Ray,  83  Mo.  26S. 
B.   State  V.  Cook,  3,0  Kan.  Si 

4.  Ray  v.  State,  1  G,  Gree 
316;  s.  c',  48  Am.  Dec.  379. 

WbatL  obJBOtloni  are  luit  mmd 
trUl  to  the  KdnUailblUIr  ot  « 
Ihey  will  not  be  considered  an 
See  Carlock  r.  Spencer,  7  Ark. 
13;  Norwich  &  W.  Ry.  Co.  v 
18  Conn.  484;  Parker  v.  Oris 
Conn.  388;  s,  c,  42  Am.  Dec.  7 
day  V.  Thomas,  16  Ga.  537;  1 
Foster,  36  Ga.  465;  s.  c.,  71  A 
331;  Hovey  V.  Hobson,  55  1 
Dodge  T-.  Greeley,  31  Me.  343; 
V.  Buck,  17  Me.  "147;  s.  c,  35  fi 
343;  Nesbitt  V.  Dallam,  7  Gilt.& 
494;  s.  c.  3$  Am.  Dec.  336;  Si 
Walker's  Eirs.  5  Gill.  &  f.  (Md 
c,  35  Am.  Dec.  373;  Jones  1 
esty.^oGill.&J.(Md.)404;6.c. 
Dec.  180;  Foote  r.  Beecher,  7 
155;  8.  c,  7  Abb.  N.  C.  (N.  " 
Barton  v.  Syracuse,  37  Barb. 
293;  s.  c,  36' N.  Y.  S4;  Rundle 
son.  34  N.  Y.  180;  Ashlev  v.  > 
29  N.  Y.  494;  Forrest  v.  Torres 
Y.  501 ;  Shorter  v.  People.  3  N. 
s.  c;,  51  Am.  Dec.  386;  Worrall 
mel^e,  1  N.  Y.  519;  s.  c.,  49  A 
350;  Rainsford  v.  Rainsford,  ' 
(iSI.  Y.)  58;  Deifendorfi"  r. 
Barb.  (N.  V.)  18;  Smith  v. 
Barb.  (N.  Y.)  155;  Forrest  ::  F 
Duer    (N.    Y.J    103;   3   Abb. 
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{(.-)  Mistwmer, — The  mere  misnomer  in  respect  to  the  christian 
me  of  a  witness  endorsed  on  the  indictment  will  not  prevent 
e  State  from  using  him  on  the  trial  where  his  identity  appears 
am  the  facts;*  but  where  the  name  is  wrongfully  endorsed,  it 
11  be  fatal.* 

((/)  Presumption  as  to. — Where  the  foreman  of  the  grand 
ry  has  noted  the  names  of  a  certain  number  of  witnesses  on  the 
dictment,  the  presumption  is  that  he  did  his  duty  by  noting 
e  names  of  all  who  testified;*  and  this  is  true  even  though  he 
ds  a  reference  to  other  sources  for  additional   witnesses.*     The 

int  f.  Bennett.  4  E.  D.  Smith  {N.  Y.)  quired  b^  "an  act  amending Kection  jgij 

r ;  Beach  v.  Rajfrnond,  z  E.  D.  Smith,  of  the  Code"  had  not  been  given,  it  wua 

.  Y.)  496;  PatterBon  v.  O'Hara,  2  E.  ke/d  that  the  wilneas  wbe  properiv  al- 

Smith   (N.  Y.)  j8;  Renaud  ii.  Peck,  lowed    to    leBiifv,  as  it   suflidentlj  ap- 

ililt.    (N.  Y.)   T27;    Wilcox    Silver  peared  that  both  names  referred  to  the 

»te  Co.  !■.  Green,  9  Hun  {N.  Y.)  347;  tame  person.  State  v.  Pierce, 8  Iowa  131, 

N.  V.  17;  Bennett  T'.  Austin,  5  Ilun  Where  a  witness  is  as  unmistakably 

■    Y.)    536;    Beekman  i'.  Frost,    18  described  on  the  back  of  an  Indictment 

in».  544;  s.  c.  9  Am.  Dec.  24(1;  Ahem  as  he  would  be  by  theuseofhiB  Christian 

Standard  L.  Ins.  Co.,  i  Sweeney  (N.  or  whole  name, 'that  object  is  fullv  met, 

)  441;  Gardenier  v.  TubbH,  ji  Wend,  and  no  prejudice  can  result  to  tVie  de- 

.   Y.)    l6q;    Benjamin    r.   Smith,  li  I'endant  from  (he  omiscion  to  insert  the 

end.  (N.  Y.)  404;  Crarj  i-,  Spragu*".  Christian  name.     Slate  v.  McComb,  t3 

Wend,  (N.  Y.)  41;  s.c.  j?  Am.  Dec.  Iowa  43. 

1;  Clark  i>.  State,  t:  Ohio,  483;  «.  c.  1.  The  name  orawilnese,  asgiven  by 

Am.  Dec.4Si;  Eckert  i'.  Cameron,  him  to  the  grand  jurv.  and  endorsed  ri 

Pa.  St.  izo.  the  indiclmeni,  wai  K.  D..  but  hi- In.o 

.   Suie  :■.  Stanley.  33  Iowa  ^26.  See  name  was  G.  D.     HflJ,  that  under  Ci.; 

ite  f.  Bri^,  60  Iowa  416;   State  v.  Pen.  Code,  H  943,  ijy^,  the   indictment 

ilagcl,  19  Iowa  169;  State  v.  Pierce,  wa«    properly    set    aside.       People    ip 

owa  13:.  Crowev.   16  Cal.  36. 

iVherc  the  name  of  "Mrs,   H,"  was  t.  See   Andrews  v.  People;   117   III. 

loroed  on  the  indictment  as  one  of  195:  Slate  v.  O'Day.  Sy  Mo.  q^g. 

witnesses,  and  the  state  on  ihe  trial         indOTMineiit   of   Llit  of  TUnaHei. 

:red  "Mrs.  Mary  E.  H."  as  a  witnem.  Where  the  indictment  U  endorsed  with 

I  it  was  objected   that  her  name  was  the  names  of  ihree  witnesses,  the  slale 

endorsed   on   the   indictment,  ield.  may  call   other  witnesseB.  as  additional 

tit  was  the  dutv  of  the  court  to  deter-  evidence,  the   presumption   being   that 

le    whether  "Mrs.    H."   and    "Mrs.  the  indictment   was   found  on   Ihe  tvi- 

iry    E.    H."  were   the   same  persons,  dence   endorsed,   and    Ihe  case    diffen 

I  that  in  bo  doing,  it  was  compeleiy  from  a  case  where  no  wilnestes'  names 

consul!   Buch   minules,   and  therein  are  endorsed  on  Ihe  indictment.     State 

nd    BuHicienI    evidence.      Slate    v.  r.  O'Dav,  89  Mo.  559, 

Bgs,6e  Iowa  416.  An  Iniliclmcnt  had  the  natne-^of  five 

;rTor  was  assigned  because  the  court  witnesses  noted  thereon  by  Ihe  foreman 

mitted  Jacob   W.   Dillon   lo  lesiifv  of  the  grand  jurv.as  required   by  stal- 

en  his  name  was  not  endorsed  upon  utc,   and   also  Ih'c   ttatenient,  "See.  for 

indictment,  nor  any   notice   given  other  w^lncs^eB,  OIT.  Cosgrove  and  Pal- 

t  he  would  be  used  as  a  witness.  The  mer."     HrlJ.  that  no  presumption  arose 

ne  on  the  back  of  Itic  Indictment  was  that  witnesses  otlier  than  those  « liinc 

W.   Dillon."     H'-ld.  that  there  was  names  were  noted   le>^Iilied  before   the 

rrror.   State  i-.  Schlagel.  19  Iowa  if-^  gr^i"' j''^'''' ""(^   the  statement  mii;ht  be 
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orsed  on  Ihe  indictment  as  a  witness  diclment.      Atidrews    v.    People 

Ihe  state,  and  on   Ihe   trial  Uvi  H.  III.   195. 
son  was  called,  to  whom  the  defend-         «.  Siicl 

objected  that  his  njime  was  not  upon  Off.  C.  & 

indictment  and  that  the  notice  re-  III.  19;. 
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fact  that  the  names  of  witnesses  do  not  appear  endorsed 
indictment  in  the  record  of  a  conviction  in  a  capital  cas 
notion  in  regard  to  it  appears  to  have  been  madi;,  such 
is  not  ground  for  reversal,  because  the  presumption  is  t 
names  were  so  endorsed,  and  that  if  they  were  not  so  er 
it  is  an  irregularity  which  is  waived  by  pleading  to  the  ind 
without  objection.' 

Where  a  witness  is  objected  to  on  the  trial  of  a  crimir 
on  the  ground  that  his  name  was  not  noted  upon  the  ind 
according  to  the  requirements  of  the  statute,  and  the  ol 
was  overruled,  the  proceedings  should  be  made  matter  of 
by  a  bill  of  exceptions  in  order  to  make  it  cause  by  error.' 

{/)  Examination  at  Trial  of  Witnesses  Omitted.— \X.  is 
some  cases,  that  where  the  statute  requires  the  names  of  w 
to  be  endorsed  upon  the  indictment,  a  witness  whose 
is  not  so  endorsed  cannot  testify  against  the  objection  of 
fendant.3  But  other  cases  hold  that  it  is  not  a  valid  objei 
the  admission  of  a  witness  in  the  criminal  case,  on  the  par 
State,  that  his  name  is  not  endorsed  on  the  indictment.* 

{/)  Examination  of  Witnesses  Endorsed.— Th.^  prosecu 
a  criminal  case  is  not  compelled  to  call  all  the  witnesses  thi 
before  the  grand  jury  which  found,  the  Indictment ;'  and 
amining  those  who  are  called,  the  State  will  not  be  conf 
the  testimony  given  by  the  witness  before  the  grand   jurj 

1.  McKini.e^    v.    People,    7    I 
Gilm,)  540;  B.C.,  43  Am.  DecOj. 

1.  Raj-  V.  State.  I  G.  Greene  (lowaj  aencc  01  sucn  a  witness  as  t. 
3(6;  a.  c.,  48  Am.  Dec.  379.  any  other  witness.      People  v. 

3.  See  Smith  v.  State,  4  G.   Greene     19  Cal.  562. 

(Iowa)  189;  Stevens   v.   State,  19  Neb.  B,  The failureonthe partof Hi 

647;  Parks  V.  Slate,  :a  Neb.  515.  call  all  the  witnesses  named  on 

It  was   claimed   that  the  trial   court  of  an    indictment   is   not  such 

erred  in  permitting  a  witness  to  testify  holding  of  testimony  as  to  wai 

whose  name  was  not  endorsed   on  (he  jury   >n  presuming  that  such 

indictment,   but  it   is  not  shown  what  would  be  favorable  to  the  defer 

the  witness's  testimony  was,  or  Ihal  any  State  t:  McCov,  20  Iowa  1* 

objection  was  made.  Held,  that  no  error  i'.  Ostrander,  18  Iowa  431;. 

is  shown.     St.ite  v.   Shenkle,   36   Kan.  «    Under  the   Illinois  practice  i 

43.  nal  causes,  the  people  are  not  ci 

4.  State  V.  McClintock,  8  Iowa  (8  to  introduce  ah  the  witnesse 
Clarke)  303;  see  People  v.  Jocelyn,  19  names  are  on  the  back  of  thi 
Cal.  56J;  State  v.  Abrahams,  6  Iowa  menl,  and  if  they  fail  to  do  so, 
117:  s.  c,  71  Am.  Dec.  399-  fendant    introduces    a    witnesi 

The  names  of  witnesses  on  whose  evi-  name  is  thus  endorsed,  he  bec' 

dence  the  grand  jury  acted  musl  be  en-  fendant's  witness.       Bressler  v 

dorsed  on  the  indictment,  but  others  not  117  III.  421. 
before  the  grand  jury,  and  whose  Karnes        Wltnaiiaa  Thon  nunai  ua ' 

are  not  thus  endort^ed,  may  be  used  by  upon  the  indictment,  as  notic 

the  stale   at  the  trial.     State  v.  Abra-  defendant,   are   properly   pern 

hams,  6  Iowa  117.  testify  in  an  action  under  the 

In  a  criminal   case  the  people  may  1851,  although  there  were  no  m 

examine  a  witness  who  ditl  not  leslity  the  evidence  given  by  them  bi 

before  the  grand  jury  and  whose  name  grand  jury,  filed  with  the  indie 

is  not  endorsed  on  the  indictment,  with-  required     by    the     revision    I 

out  first  giving  notice  of  such   intended  Stale  v.  McComb,  18  Iowa  43. 
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:  new  matter  is  not  material  to  the  conviction,  but  corroborat- 
;  only.* 

5)  Signature  of  Prosecuting  Officer — (a)  Necessity, — At  com- 
m  law,  and  under  some  of  the  State  statutes,  neither  a  present- 
nt  nor  an  indictment  need  be  signed  by  anyone  publicly  re- 
ning  them  into  court,  and  being  there  recorded  renders  them 
ictual.*  In  some  of  the  States  such  indorsement  is  common, 
>ugh  not  required  by  the  statutes.^  While  in  other  States 
:h  signature  is  made  essential  by  the  statute* 

b)  Effect  of  Omission. — Where  the  statute  requiring  the  prose- 
:ing  officer  to  sign  the  indictment  is  mandatory,  a  failure  to 
sign  will  be  fatal,*  The  want  of  the  prosecuting  officer's  offi- 
1  signature  to  an  indictment  is  not  cured  by  his  signature  to 
indictment  thereon.* 

c)  Sufficiency — c.'  Generally. — If  the  name  of  the  prosecuting 
icer  is  legibly  attached  to  the  indictment,  it  is  a  sufficient  sign- 
;  of  the  indictment  within  the  meaning  of  the  statute,  and 
en  so  appended  to  an  indictment,  the  presumption  is  that  it  was 

his  authority.'     Where  the  prosecuting  attorney  signs  the 

State    r.   McCoy,   20   Iowa    363;  Kan.  150;  Moort  v.  State,  11   MIbb.  {%% 

tc  r.  OttranJer,  18  Iowa  435.  Smed.'&    M.}   159;  Stale   i>.  Bruce.  77 

See   Harrall  w.  SUte.  16   Ala.  51;  Mo.   193;   Slate' r.   Lockett,  3   HeKk. 

rd  f.  State,  11  Ala.  16;  Anderson  v.  (Tenn.)   174;  Foute   v.   State,  3  Havw. 

te,   5    Pike   (Ark.)   444;    Duke*   r.  <Tenn.)  98. 

te,  II    Ind.  .i;.';?;  >-  c.  71    Am.  Dec.  In   MiRMKKfppi,    indictmenU   are   by 

L  State   V.  Wilmoth,  63    Iowa   380;  statute  required   to  be  endorsed  hy  the 

te   V.   Reed.  67   Me.    117;  Com.   i'.  prosecutor;     and     such      indorsement 

ne.  105  Maiu.  469;  Kelthler  v.  State,  must   be   made  before   the   indictment 

Miss.   (10   Smed.  &   M.)    191,  235;  poes  to  the  grand  jury;  at  least  it  is  too 

te   I/.  Murphy,  47  Mo.  174;  Thomas  late    to     make    it    Bftcr    verdict,    and 

Itate,  6   Mo.  457;  State  v.  Mace,  86  pending  a  motion  for  arrest  of  j'udg- 

Z,  668;  State  r.  Cor,  6  Ired.  (N.  C.  ment.      Moore   r.   State,  31  Miss.  (13 

440;  State   V.  Salge,  2   Nev.  311;  S.  &  M.)  iijg. 

tea   r.  State,  lo  Te».  474;  People  v.  S.  See    iJamilton   v.  Stale,  103   Ind. 

nan,  j   Utah  30;  U.  S.  v.  McAvoy,  g6;  «.   c,   53    Am.   Rep.  491;  Stout   v. 

latchf.  C.  C.  418;  Stale  r,  Vincent,  Slate, 93  Ind.  iqo. 

r.  L.  Rep.  493.  FnjiKUoliis  b«t»BdaAt  br  FKUnra   to 

he   signature   of    a   United   States  BlgB. — In    the    case    of    tiamilloa    t'. 

irney    constitutes    no    part    of    an  State,   103     Ind.    96;     s.    c,    53    Am. 

ctment,   and   is   only   necessary  as  Rep.  491,   the   court  say  thai  "  whetli- 

lencc  lo  the  court  that  he  Is  prose-  er   the    failure   lo   the  prosecuting  at. 

ng  the  offender  conform  ah  ly  to  the  lornev  to  sign    an     Indictment  would 

I  imposed  on  him  by  statute,     l'.  S.  conslilule  such  a  defect  or  imperfection 

IcAvoy.  4  Blatchf.  C.  C.  418.  as  would  lend  to  the  prejudice  of  the 

Harrall  i<.  State.  26  Ala.  51;  Ward  subslantial     rights    of    the    defendant 

itate.  22  Ala.  iC;  Anderson  i>.  State,  upon   the   merits  of  the   cause,  seema 

ike  (Ark.)  444.  453;  Com.  r.  Stone,  never  to  have  been  at  any  time  fully 

Mass.   469;    Kelthter   11.  State,   iS  considered    by    this    court,    and    mny 

a.  (10  Smed.  &  M.)  192;  Thomas  f.  hence    he    recorded    a«  still   an   open 

ie,6  Mo.  457;  State  v.  Farrar,  41  N.  question    In    this    stale.      Heacock    v- 

53,  60;   Eppes    V.   Slate,    10    Tejc.  State,  42    Ind.  393;  Dukea  v.  State,  i 
Ind.  i;!7;"6.              '        " 

See  Cooper  i>.  State,  79  Ind.  206;  <.  State  i' 

iderkarr     v.    Stale.    51     Ind.    91;  274. 

icock  V.  Stale,  42  Ind.  3931  Johnson  T.  Hamilton  v.  State,  103  Ind.  96;  a. 

itate,  23  Ind.  32;  Jackion  v.  Stale,  4  c,  53  Am.  Rep.  491. 
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indictment  by  writing  out  his  surname  in  full,  and   his  ch 
name  by  the  initials  only,  it  is  sufficiently  signed.* 

c'  Official  Designation. — While  it  is  proper  that  the 
designation  should  be  added  to  the  name  of  the  prose 
officer,  its  omission  will  not  be  fata!.*  Neither  will  it  b 
to  add  an  erroneous  oflicial  designation,  such  as  "pros£ 
attorney"  instead  of  "district  attorney,"  "attorney  gcncr 
stead  of  "attorney  for  the  State,"  and  the  hke,'  becau 
court  takes  judicial  notice  of  the  signature  of  its  officei 
where  it  appears  that  he  intended  to  sign  officially,  will  di^ 
the  omission  of  any  or  the  adding  of  an  imperlected 
designation. ■• 

<:.'  Designation  of  County  or  District. — While  it  is  prop 
desirable  that  the  county  or  district  for  which  the  offio 
should  be  designated,  yet  it  is  not  necessary  that  the  signa 
such  officer  should  specify  the  county  or  district  for  wh 
acts.* 

It  U  «  nttcliiit  iDdMrHmMt  «t  aa         It  U  Immaterial  that  the  offic 
ImUctlMiit  by  the  proKcculor  that  his     himself  "district  atlorncjr   proi 
name    is   written   on^the   face  of   the     instead  of  "district  attomej." 
indictment.     Williams   f,  Slate,  9   Mo.     v.  State,  14  Ind.  319. 
370.  An  indictment  presented  Dec 

1.  Vanderkarr  r.  State,  51  Ind,  91.         signed  by   Ihe  prosecuting  att( 

2.  I  Bish.  Cr.  Proc.,  J  763.  "diHtrict  attorney,"    was    not 
S.    See  People  ".  Ashnauer,  47  Cat.     reason     void,   under   the   act   1 

qS;    Malone    v.    Stale,    14    Ind.    J19;  ijth,  1S64,  creating  the  office  o: 

Baldwin   v.  State,  11   Ind.  383;  Stale  r.  attorneys  and  repealingthe  act 

Nuir,  15   Kan.  404;  State  v.  Tannahiil,  district  attorney's,  as  the  provisi 

4  Kan.  1 17;  Cralt  v.  Stale,  3  Kan.  4^0;  iCth  section  of  Ihe  latter  act  c< 

Com.   V.  Beaman,  74   Mass.  (8   Gravj  in  office  the  district  attorneys  e 

497;    State    V.    Kinney,   Hi    Mo.    lo'i;  1S63    until    January,    1S66.      ( 

GreenReld  v.  Stale,  7  Bait.  (Tenn.)  18;  Slate,  3  Kan.  450. 
State  11.  Evans,  8  Humph.  (Tenn.)  110;        «.    Slate    f.    Meyers,  85  Te 

Stale  t'.  Brown,  8  Humph.  (Tenn.)  891  See    State    v.    Kinney,    81    it 

State  V.  Myers,  85  Tenn.  103.  However,  it  has  been   Jtttd  by 

Slgiurttire. — Where  the  same   prose-  preme  Court  of  Tennessee,  in 

cutlngolTicer  is  designated  in  the  con-  of  Teas  v.  Stale.  7  Humph.  <Te 

stilution  and  statutes  of  Tennessee  as  that  a  bill  of  indictment  must  b- 

"allorney  for  the  slate,"  "attorney  gen-  by    the    attorney  general,   and 

eral,"   and   "district   allorney,"  an    in-  signed  by    an    officer    styling 

dictment  signed  by  such  officer  under  solicitor    general,    it  is   invalit 

the  title  of  "district  attorney"  is   good,  being  no  such  officer  as  a  solici 

State  1'.  Myers,  8;  Tenn.  303.  eral  in  Tennessee. 

An  information  in  a  criminal  action,        B.   See   People  v.  Ashnauer, 

signed  and  filed  by  the  proper  prose-  98;    Stale    v,    Tannahill,  4   K 

cuting    officer,    who    describes  himself  Com.  v.  Beaman,  74  Mass.  {S 

therein  as  "prosecuting  allorney."  and  497;  Stale  v.  Salge,  i   Nev.  3! 

not  as  "county  attorney."  is  sufficient,  r.  Evans,  8  Humph.  (Tenn.)  11 

ifso  in  other  respects.     State  f.   Nulf,  tj.  Brown,  8  Humph.  <Tenn.)  81 
15  Kan.  404.  An  indictment  which  is  req 

An  indicimenl  signed  by  the  proper  be  si);ned  by  the  district  atlorni 

officer  as  "attorney  general."  instead  of  county,  should  not  be  quashed 

"attorney  for  Ihe  state,  icld  to  be  good,  it  is  signed  bv  the   "proseculin 

Greenfield  z'.  Stale.  7  Ba»t.  {Tenn.)   i3.  ney  of  the  eighth  judicial  distric 

An  indictment  signed  "A.  B.,  prose-  that  district  consists  of  D.  cou 

cuting  attorney."  instead  of  "A.  B.,  dis-  nothing  else.     State   v,   Salge, 

tricl  attorne.r?'    is    good.     Baldwin  v.  3:1. 

State,  II  lnd.3S3.  Where  an  indictment  found  i 
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.'  Deputy  or  Assistant. — While  the  better  practice  is  for  the 
ne  of  the  prosecuting  attorney  to  be  signed  to  an  indictment, 
where  his  deputy  signs  his  own  name  as  deputy  prosecuting 
Dmey,  this  is  not  such  an  imperfection  as  will  regard  the  re- 
sal  of  a  judgment  or  conviction  under  such  indictment.' 
.'  Spectator  pro  Teitt.  Prosfcutiitg  Officer. — An  indictment  may 
perly  be  signed  by  a  special  prosecuting  attorney  or  an  attor- 
■  appointed  pro  tcm.  to  act  in  the  place  of  the  prosecuting 
cer,  appointed  under  the  statute  as  well  as  by  the  prosecuting 
cer  in  person.*  Where  an  indictment  is  signed  by  a  special 
secuting  officer,  or  an  officer  acting  pro  tern.,  the  due   appoint- 


countv  was  signed  "A.  S,,  county 
rney  tot  Jackson  county,"  and  the 
rd  showed  that  the  defendant 
itted  that  A,  S.  was  county  at- 
ey  for  Jefferson  county,  it  wai< 
to  be  error  to  erant  a  motion  to 
^h.      State    V.    Tannahill,  4    Kan. 

n  indie  ttnent  signed  "Nathaniel 
ter.  attorney  general,"  was  held  to 
mfiiciently  signed,  without  adding 
name  of  the  district  of  which  he  was 
rney  general.  State  v.  Brown.  S 
nph.  ^;  Slate  v,  Evana,  S  Humph. 


Taylor 

ilton  t'.  State,  103  Ind.  96;  State  v 
""  Mo.  344;  Sute  r.  Far 


from  the  fact  that  a  prosecuting  attor- 
ney may  appoint  a  deputy,  who,  by 
virtue  of  his  appointment,  becomes 
authorized  to  sign  the  name  of  such 
prosecuting  attorney  to  indictments,  «■ 
well  as  to  other  pleadings  tiled,  on  be- 
half of  the  State,  In  a  criminal  cause." 
Stout  V.  State,  03  Ind.  150. 

3.  Choen  v.  State,  85  Ind.  309;  Ter- 
ritory V.  Harding,  6  Montana  ^l^; 
Ibham  f.  State,  i  Sneed  <Tenn.)  112; 
State  r.  Johnson,  u  Tex.  131;  Reynolds 
v.  State,  II  Tex.  110;  Eppes  v.  State, 
10  Tex.  474. 

Where  an  indictment  Is  signed  "A.  B., 

Stale,   113    Ind.    471;    district    attorney,    fro    /em.,"  and   the 

"     '    '  -lurt  below  has  rect^tilzed   the  official 

ithority  of  the  person  who  acted  .is 

'- 5.1: '-'•  S.  V.  Nagle,   17   Blatchf.     district  attorney,  it  will  be  presumed  by 

;.  2(8.  the  supreme  court.   In   the   absence  of 

proof  to  the  contrary,  that  such  perse 


11  ladletniaiit  tlgiMd  br  Uw  ■■■Utmat 
nit  Attomaj  is  a  sufficient  compll- 
\  with  K.  S..  ^  >79S,  requiring  that 
lould  be  signed  by  the  circuit  at- 
ey.  Slate  v.  Hayes.  88  Mo.  344. 
is  no  objection  to  an  Information 
in  the  open  court  by  the  sworn  as- 
of  the  district  attorney,  that  the 


duty  appointed  s&  to  act.     Eppes 
V.  State,  10  Ten.  474. 

The  indictment  being  signed  and  pre- 
ferred by  the  attorney  general,  it  will 
be  presumed,  in  the  absence  of  anything 
to  the  contrary,  that  an  attorney  gen- 
eral fro  tern. -vilto  conducted  the  triql 


e  of  the  district  attorney  to  the    was    properly    appointed.       Isham 
■■      ■  .         ■-       Slate,  I  Sneed  (Tenn.)  112. 

The  district  court  possesses  the  power, 
in  the  absence  of  the  district  atlomcv, 
to  appoint  a  suitable  person  to  repre- 
sent the  slate;  and  an  indictment  is  valid 
if  signed  bv  an  attorney  so  appointed. 
State  V.  Johnson,  u  Tex.  131 


'ritlen  by 
by   virtue   of  a  general  authority 
erred  upon  him  by  the  district  at- 
ev.     U.  S.  V.  Nagle,  17  Blatchf.  C. 

n  indictment  signed  by  the  solicitor 
[he  county  is  sutncient  without  aver- 
the  absence  of  the  attorney  gen- 
State  V.  Farrar,  41  N.  H.  53. 
I  the  case  of  Hamilton  v.  State.  103 
.  96,  the  court  say:  "As  the  prose - 

ng  attorney  is  required  to  hign  an  attorney  lor  a  partici 
ciment  as  a  matter  of  verification  signature  to  an  indictment  will  be  buf- 
ely,  there  is  no  reason  for  enforcing  ficie^it,  althouuh  Rev.  Stat.  Montana.  If 
ore  rigid  rule  at  to  the  validity  of  57,  p.  414.  difclaring  the  duties  of  the 
signature,  than  in  those  cases  uf  dihlrict  attorney,  requires  him  to  sign 
nary  business  transaction  to  which  "all  bills  of  Indictment;"  (  156,  p.  ^09, 
authorities  above  cited  mainly  have  providing  with  regard  to  llie  requi^i1es 
rence.  This  is  plainly  inlL-rablu  of  an  indictment,  that  it  must  be  signed 
607 


The  district  court  of  Montana,  being 
of  general  criminal  jurisdiction, 
the  absence  of  the  district  at- 
appoint  a  special   prosecuting 
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ment  of  such  officer  will  be  presumed  in  the  absence  of  ] 
the  contrary.' 

(6)  Signature  by  Grand  Jury — {a)  Necessity. — At  comn 
it  was  not  necessary  that  an  indictment  should  be  signed 
foreman  of  the  grand  jury  where  it  was  in  writing  and 
their  presence;*  but  the  statutes  of  many  of  the  States 
that  an  indictment  must  be  signed  by  the  foreman  of  tl 
jury.' 

iji)  Effect  of  Omission. — It  has  been  said  that  where  the 
peremptorily  requires  the  foreman's  indorsement  of  ai 
ment  and  signature  thereto,  where  such  indorsement  is  no 
the  proceedings  become  coram  non  Judice.*  On  the  othi 
it  is  held  that  it  is  not  a  valid  exception,  either  to  the  fom 
stance  of  an  indictment  that  the  signature  of  the  foreman 
grand  jury  does  not  appear  to  it,  or  to  its  indorsement  a 
bill,  and  that  the  omission  may  be  supplied  by  amendmen 

It  has  been  said*  that  in  the  absence  of  a  mandatory  st 
is  the  better  view  that  both  the  words  "a  true  bill"  and 
nature  of  the  foreman  may  be  dispensed    with,  if  the  fac 

by  "Ihe   attorney  prosecuting."    Terri-  Where   the   indictment  up 

(ory  V.  Harding,  6  Montana  313.  the  appellant  was  tried  and 

1.    See   State   v.  Farrar,  41  N.  H.  53;  was   not  endorsed  by   the   h 

Ifliam  p.  State,  1   Sneed   (Tenn.)   ill;  the  grand  jury,  the  judgmen 

Eppes  T'.  State,   10  Tex.  J74;   U.  S.  v.  reversed.     Strange   v.   Sutt, 

M  -Avo/,  4  Biatchf.  C.  C.  418.  354. 

3.  See  McGuffie  v.  Slate,  17  Ga.  497;  6.  Hannah  i>.  State,  i  Tei. 
I  :hitty,  Cr.L.  163;  Deer's  Crim.Proc.  See  State  i^.  Tinney,  16  La. 
13.1;-.  I  Gude,  Cr.  Prac.  84.  Robinson   v.   State,   24  Tei. 

There  Is   no  jiositive   law   requiring  Pinson   i>.  Stale.  13  Tex.  579 

that   the    foreman   of  the  grand   jury  i'.   State,   10  Tex.   App.  547: 

Khould  sign  the  finding  of  "true  bill    on  Am.  Rep.  389;  Jones  i'.  Stat 

the  indictment,  though  such  practice  is  App.  552;    Campbell   v.  Sta' 

advisable.  McGuRie  v.  SUte,  17  Ga.  App.  84;  State  v.  Powell,  2^  ' 
497.  The     taw     does     not    say 

9.  Gardiner    v.     People,     4     111.     (3  the  foreman   of  the   grand  ; 

Scam.)  83;  Eppcs  V.  State.  10  Tex.  474.  not    write    his    name,    an    i' 

See  Nomaque  v.  People,  i  III.  (Breese)  found  by  a  grand  jury  of  wl 

109:  Johnson  z-.  State,  33  Ind.  32;  State  foreman  shall  not  be  good. 

V.  Mertens,  [4  Mo.  94;  Steele  -v.  State,  Tinney,  26  La.  An,  460. 
I  Tex.  14].        -  The   want    of  the   signatu 

4.  Nomaaue  f.  People,  I  111.  (Breese)  foreman  of  the  grand  jury 
109.  See  Strange  v.  State,  110  Ind.  mailer  of  exception  to  an  i 
354:  Johnson  f>.  State,  23  Ind.  32;  State  and  cannol  aftect  Its  validil 
V.  Mertens.  14  Mo.  94:  Com.  x:  Dlef*  inson  r.  Slate.  24  Tex.  App.  ^ 
fenbaugh,  3  Pa.  Co.  Court,  299;  Steele  Jones  t:  State,  10  Tex.  , 
V.  State,  I  Tex.  142.  Weaver   v.   State,   19   Tex. 

A   defendant  cannot  be  tried  on  an  Pinson  v.  State,  23  Tex.  579 

Indictment  which  is  not  signed  by  the  Powell,  34  Tex.  135. 

foreman  of  the  grand  jury.    Com,  v.  The  requirement  of  Tex. 

Dieffenbftugh.  3  Pa.  Co.  Ct.  299.  420,  that  an  indictment  "shall 

IndorBamsnt. — An      indictment     not  officially  by  the  foreman  of 

endorsed  by  the  foreman  of  the  grand  jury,"  is,  in  effect,  nullERed  b 

jury    as    required    hy     Rev.    Stat.    Ind.  making  Ihe  want  of  such  sig 

1S81.    }  1669,  is  bad,  upon  motion  to  cause     of     exception.       Car 

<]uahh.     Strange    -v.     Stale,     110    Ind.  State,  S  Tex.  App.  84. 

354-  ■ «.  :  Bish.  Cr.  Proc.,  3d  ed.. 
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^'s  finding  appears  in  any  other  form  in  t!ic   record,  and  that 
;re  a  statute  requires  the  words  "A  true  bill  "  to  be  endorsed, 

foreman's  signature  to  the  indorsement  is  not  necessary.' 
■J  Time  of  Signing. — It  seems  that  while  the  indictment  should 
iigned  by  the  foreman  of  tlie  grand  jury  at   the  term  of  court 
vhich  it  is  filed,  yet  he  may  properly  sign  it  at   any  subsequent 
n» 

/)  Sufficiency — rf.'  Generally. — It  has  been  held  that  an  in- 
ment  endorsed  as  a  true  bill,  a  return  by  the  authority  of  the 
lie  grand  jury  is  sufi^cient  without  the  special  appointment  of 
ireman ;'  also  that  it  is  not  error  when  the  name  of  the  fore- 
1  is  marked  on  the  indictment  as  the  prosecutor,*  and  that  an 
ictment  is  not  vitiated  by  reason  of  one  o(  the  grand  jurors 
ing  signed  as  foreman.* 
"he  indorsement  of  an  indictment  as  "  A  true  bill,"  signed  with 

foreman's  name  written  in  his  presence  and   by  his  direction 
the  clerk  of  the  grand  jury  as  the  foreman's  signature,  does 

invalidate  the  indictment.*      It  is  immaterial  on  what  part 
he  bill  the  foreman's  signature  appears,' 

Com.   V.   Walters.  6  Dana  {Ky,)  3  Dev.  (N.  C.)    117;   Slate  *.    Cox,  6 
Ired.   (N.  C.)   «o;    Stale    v.   Creigh- 

is   said   in    Rookwood's  Case.    13  ton.  i  Nott  &  McC.  (S,C,)   156;    Ben- 

f.  St.  Tr.  139-is^that  "An  indict-  nett  tJ.  Slate,  8   Humph.   (Tenn.)    118; 

t  \%  not  an  indictment  until   it  be  Gilman  v.  State,  I  Humph.  [Tenn.}  59; 

A,  it  is  onljr  a  writing  prepared   for  Brown  i'.  Slate,  7  Humph.  (Tenn.)  155; 

Mse  of  the  grand  jury  and  for  eupe-  State  v.  Muzingo,  1  MeigB  (Tenn.)  x\i; 

n;  it  is  nothing  till  It  is  found,  for  Hopkins  v.  Com..   14  Wright   (Pa.)  u; 

ikiry  make  it  an  indictment  b;  find-  Hannah   i'.    State,    I    Tex.   App.    S7^; 

It;  they  may  alter  It  IC  thev  please  State   v.  Flores,  33  Te».  444;   Stale   x: 

efuse  it  absolutely,  and  if' the  jury  Powell,  J4  Tex.   135;   Pir.son  v.   Slate, 

1   examining  Ihe   witnesses    would  3J  Tei.  579. 

present  a  matter  of  fact  with  time  3.   See  BasKham  r.  State. 3S  Tex.  6:z. 

place,  the  court  might  cauae  ll   to  S.    Peters  i>.  State.  4    Miss.   (3  How.) 

rawn  up  into  form  without  carrying  433;  Friar   u.  State,  4  Miss.  (3   Hoh.) 

the  jury.     Again,  there  needs  no  4IJ. 

r  I 'era.  for  thai   is  only  the  jury's  An  indictment,  endorsed  by  the  fore- 

ing  that   which  the  court   has  pre-  man  and  the  clerk,  in  these  words,  "Pre- 

d   for   Ihem."     See.  regarding  the  sented  in  open  court,   and  tiled  in  pren- 

'ssity    for   an   indorsement   by    the  ence  of  the  grand  jury,  this  27th  day  of 

mari  of  the  grand  jury,  the  following  May,   a.   d.  1858,"  and   signed  bv   the 

s.  to  wii:  State  r.  l^assley.  7   Port,  clerk,   was   iei'd  to    be   sufficiently  en- 

1.)  ,i;i6;  People  r.  Johnson,  48  Cal.  dorscd.    Slate    i>.    Shepard,     10   Iowa 

PMple  V.  Lawrence,   ll  Cal.  368;  ij6. 

iuffie  r.    State.   17  Ga.  497;  John-  4.   King  v.   Slate.  6  Miss,  (j    How.) 

V.    Stale.   23   Ind,   3J;    Waukon-  730. 

w-neek-kaw  v.    U.     S„     1     Morris  «.   Com.  !■  Ripperdon,  Lil.  Sel.  Ca». 

va)  331;  Com.  t'.  Wallers.  6  Dana  (Ky.)  194. 

.)    190;   Com.   I'.   Ripperdon,    Lit.  •.   Benson  i'.  State,  68  Ala.  544. 

Ca«.  (Ky.)  194;   Webster's  Case.  $  T.   Stale   v.   Bowman,    103    Ind.    6& 

43J;   Stale   I-.  Shippcy,   10  Minii.  See  Sloul   i.  State.  96   Ind.  407;  Gal- 

«.    c,  88   Am.   Dec.   70;   Stale  v.  vin  r.    State,    93    Ind.    i;^o;  Wood    f. 

■phy.  47  Mo.  174;  Stale  v.  Burgess.  State.  93    Ind,  i(iq.  273;  (!)vershiner   ir. 

Mo.  381;   S.C,.  69   Am.    Dec.   433;  Com.,   1  B,  Mon.  (Kv.)   344;  State  r-, 

Greeson  Ho);an,   31  Mo.  34J:  Slate  t'.  Paddock, 

Staler'.  24    Vt.     311;  Burgess     r.    Com.,   1    V» 
Ca-.  4S3: 
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(/.'  Designation  as.  '^Foreman'' — The  designation  "ft 
appended  to  the  signor  of  an  indictment  means  the  for 
the  grand  Jury,  and  is  sufficient;'  and  it  has  been  held 
omission  by  foreman  of  a  grand  jury  of  the  \vt)rd  "forer 
the  signature  of  the  words  "A  true  bill,"  written  by  him 
indictment,  does  not  invalidate  the  indictment* 

(/.'  Name  and  Initials  of  Foreman. — The  signature  of  t 
man  of  the  grand  jury  by  his  surname  in  full,  and  the  ir 
his  christian  name  to  the  indorsement  on  the  indictment 
cient;^  and  where  the  record  of  his  appointment  states  h 
at  length,  and  he  signs  by  the  initials  of  his  first  name,  i 
not  be  a  material  variance.* 

(f)  Indorsement  as  "■  A  True  Btlf — e.'  Necessity. — It  is 
that  in  the  absence  of  a  mandatory  statute  the  indorse 
the  foreman  of  the  grand  jury  "A  true  bill"  is  not  esst 
the  legality  and  essentials  of  the  indictment,  but  is  only  i 
of  its  having  been  found  :  this  end  is  equally  attained  wl 
indictment  is  presented  by  the  grand  jury  in  open  court 
filed  by  the  clerk  in  other  records.^  Under  some  statuti 
ever,  it  is  necessary,  in  order  to  give  the  court  the  right  I 
prisoner,   that   the  bill  of  indictment  found   by  the   gra 

1.   U.  S.    V.    Plumer,  3   Cliff.  C.  C.  charge  of  the  re^lar  foremi 

23.  be  preBumed.     State  v.  Colli) 

3.  Slate  V.  Brown,  31  Vt.  6oj.     See  (Tcnn.)  151. 

McGuffie  t>.  State,  i7Ga.  49;*  Stater.  S.   Waesels     v.     State,   16 

Sopher.  it  La.  An.  975;  Com.  v.  Read,  Anderson  v.  State.  16  Ind.  8 

Thatch.  C.C.  180.             ■  ling  V.   State,   35  Miss,   no; 

Blguktnra    by    Juror.— The     finding  Tuggart,  38  Me.  298^  State  1 

having  been  signed  by  a  joror.  though  10   Iowa   308;  Com.   t.   Glei 

not    ''as     foreTnan/'  it    being    mipposed  Mass.  66. 

that  it  could  have  been  shown  that   he  Aa  Uidleliii«iLt  for  mDxdtr  li 

vho  signed  was  tlie  foreinan,  it  Is  suf-  quashed    on    the    ground   th 

ficient  since  "that  is  certain  whlcii  may  signature  of  the  foreman  of 

be  made  certain."     McGuffie  v.   State,  jury  his  christian  name   wai 

i7Ga.  497.  by   the   initial    letter   onlv. 

Where  an   indictment  is  signed  by  a  dieason,  no  Mass.C6, 

juror,   and  it  does  not   appear  that  he  Where  Alexander  R.  Hulcl 

signed  It  as  foreman,  the  court  may  ex-  appointed  foreman  of  the  gi 

amine  the   records   to   determine   who  and  a  bill  of  indictment  was 

was   the  foreman;    and,  if   such   juror  "  Alexander   R.    Hutchinson, 

was  the  foreman,  the  indictment  will  be  ie/d   that,  if  necessary,  the  co 

deemed  good.     Com.  v.   Read,  Thach.  intend   the  two  names  to  in< 

CHm  Cas,  {Mass.)  180.  sameperson.     State  v.Stedm! 

The  record   showed  that  A  was  ap-  (Ata.)  49G. 

pointed   foreman;    the   indictment  was  4.  Slate  v.  Collins,  3  Der. 

signed    "B,    foreman";  the  court   pre-  T17. 
sunned,  in   the  absence  of  proof  to  ihe 
contrary,  that  A  had   been  discharged 
■and   B  appointed-     Mohler  v.   People, 
14  III.  16. 

Where  the  record  showed  that  R  was  trua     bill"    is    not    necessar 

appointed  foreman  fro  tern.,  and  an  in-  validity.    Where  the  indorsem 

dictmcnt   was  endorsed   a   true  bill  by  true    bill,    but    the    grand   j 

him  as  "special  foreman   of  the  gr.ind  returned  the  indictment  into 

li'ry,"  held.   Ihnt   Ihe   absence   or  dis-  found,  and  the  clerk  entered  i 
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Id  be  endorsed  "A  true  bill,"  and  signed  by  tne  foreman,  an 
itment  without  such  Indorsement  being  a  nullity.' 

Statutf  Provisions  Directory. — It  is  thought  that  statutes 
iring  an  indictment  to  be  endorsed  "A  true  bill"  are  direc- 

merely,  and  that  the  omission  of  such  indorsement  cannot  be 
s  a  ground  of  objection  after  trial  and  conviction  had  'thereon, 
jugh  the  indictment  may  be  quashed  on  that  ground  before 
and  conviction.* 

Effect  of  Omission. — In  the  .absence  of  a  directory  statute, 
idictment  need  not  be  certified  by  the  foreman  of  the  grand 

to  be  "a  true  bill,"  and  the  omission  of  these  words  is  not  a 
e  for  an  arrest  of  judgment  ;* 'but  it  is  otherwise  where  the 
ite  is  directory.* 

Sufficiency. — A  return  by  the  grand  jury  "a  true  bill"  is 
:ient,*  particularly  where  it  is  signed  by  the  foreman.* 


and  the  bccumU  pleaded  not 
and  was  tried,  Meld  that  the 
ilaritv  in  the  indorKcmenl  did  not 
:  the'conviction.  White  v.  Com., 
alt.  (Va.)  Sl4. 

.'om.  I-.  Walters,  6  Dana  (Ky.) 
somaque  v.  People,  t  III.  (Greese) 
.  c,  IJ  Am.  Dec,  157- 
Kentucky  the  words  "A  true  hill" 
be  endorsed  upon  everv  indict- 
so  found;  but  it  is  not  necessary 
the^  should  be  signed  by  the 
iBn.      Com.   V.   Walters,  6   Dana 

3go. 
Wau-kon-chsw-neek-kaw  v.  U. 
Morr.  (Iowa)  331;  State  i'- 
ihy,  47  Mo.  175;  State  v.  Burgess, 
lo.  381;  s.  c,  69  Am.  Dec,  433; 
V.  Mertcns.  14  Mo.  94.  Comfare 
iqae  v.  People,  1  111.  ;Bree*e)  ioq; 
11  Am.  Dec.  1  sT- 

;  atatutc  or  Missouri,  requiring 
ireman  of  the  grand  jurv  to  certify 
ich  indictment  found  that  it  is  a 
bill,  is    directory  mcrrlv.  and    the 


Stat 


,    Merlens,  i 


Mo. 


[  statutory  provision  thatanndict- 
returned  Khali  be  endorsed  -A 
(hII,"  signed  by  the  foreman.  U 
ory  merely;  and  although  this  is 
roper  evidence  of  tHc  return  of  a 
.  due  return,  in  the  absence  of  it, 
be  proved  by  other  evidence, 
kon-chaw-neek-kaw  v.  V'.  S.,  I 
■  (Io"»)  332. 

_om.  V.  Smyth.  65  Masii.  (11 
)  473;  State  V.  Freeman,  13  N.  1 1. 
itate   i>.  M^rath,  44   N.J.  L.  (15 

AV»   ytrirj;  when   indictments 


Is  not  fatally  defective  because  not 
endorsed  "A  tniebill."norsignedby  the 
foreman.  State  v.  Magrath.  44  K.  I. 
L.  (15  Vr-)5J7. 

4.  See  Commissiontrs  t:  Graham.  4    , 
Colo.  3Di;Noma({ue   v.   People,  1   III. 
(Breese)   109;  s.   c,  II    Am.  Dec.   tc,-j; 
State  f.  Morrison, 30  La.  An.,  pt.  1, 817; 
Webster's  Case,  j  Me.  432. 

Indictment  not  endorsed  "A  true 
bill,"  with  the  name  of-  the  foreman  o( 
the  grand  jury  signed  to  such  Indorse* 
ment  as  prescribed  by  statute,  is  a 
nullity.  Nomaque  f.  People,  1  III. 
(Breese)  109;  s,  c..  11  Am.  Dec.  157. 

An  Indictment  not  endorsed,  in  the 
presence  of  the  grand  jurv  by  Ihe  fore- 
man, 'A  true  bill,"  is  fatally  defective- 
Slate  1',  Morrison,  30  La.'An.,  pt.  1, 
8.7. 

An  indictment  not  certified  to  be  "a 
true  bill."  though  signed  bv  Ihe  foreman 
of  the  grand  jurv.  is  bad.  Webster's 
Case,  5  Greenl.  (Me,)43J. 

An  instrument  not  found  bj-  the  grand 
jury  lo  be "  a  true  bill"  is  not  an 
"indictment,"  for  the  drawing  of  which 
the  Colo,  law  of  1S74,  p.  it,!,,  allowr^ 
fees  to  Ihe  district  attorney.  Arapahoe 
Counlv  Commissioners  f,  Graham,  4 
Colo.  201. 

6.  Epps  r.  State.  102  Ind.  s39;  3  West. 
Rep.  iSo. 

"  Tril«  Bill,"  without  thepreHx  of  the 
article  "a."  endo^^cd  on  a  bill  of  Indict- 
ment, properly  signed,  i"  a  sufficient 
finding,  and  judgment  will  not  be  ar- 
rested for  such  omission.  Slate  r.  El - 
kins.  I  Meiifs  (Tenn.)  109. 

g.  McKeer.  Slate.  Sj   Ala.  32;We»- 
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c'  Effect  of  lndorscmeitt.~^\i^  indorsement  "A  tru 
signed  by  the  foreman  of  the  grand  juiry,  is  evidence  pro] 
conclusive  that  it  was  found  by  a  legal  grand  jury.'  An 
mcnt  endorsed  "Not  a  true  bill, "cannot  be  considered  byt: 
grand  jury,  but  a  new  bill  may  be  signed.* 

lev  V.  Slate,  51  Ala.  182;  Tillv  t>.  State,  merit  10  be  returned  to  thecou 

21  Fla.  343;  Slate  r.  Jolly,  7  Iowa  iy,  in  the  presence  of  the  grand  ji 

Wrocklege  I/.  State,  I   Iowa  167;  Her-  Kee  ;.  State, S]  Ala.  jj. 

ring  V.  Slate,  1  Iowa  20^;  Patterson  v.  1.  Dulell  v.  Slate,  4  G.  Greei 

Com.      (Ky.),      t    S.    W.    Rep.    765  ;  jjj;   Harriman   v.   Sute,  i   G 

Spralt  V.  S'tate,  8  Mo,  247;  McDonald  (Iowa)  170;   Laurent  v.  StaK 

V.  State.  8  Mo.  283.  313;  Territory  v.  Ilart  (Mont. 

An    indorsement,    "A   true   bill.     I.  Rep,  768;   Suie  v.  McNeill,  . 

Kent,   foreman.     Filed  Oct.  31,  1857,  E.  551;  BurgesB  r.  Com.,a  Va.C 

J.  Leach, clerk,  by  D.H. Lester, dept." is  An  indictment  duly  eihibite 

sufficient.     State  u.  Jolly,  7  Iowa  15.  court,   and  endorBed    "A  tnii 

An  indictment  endorsed  on  the  back  taken   to   have   been   duly   fo 

in   printing   the   words   "A  true   bill,"  legal  grand  jury,  unless  the  r 

which   indorsement    is  signed    by   the  the  county  show  that  the  sele 

foreman   of   the    grand  jury,   as    such  illegal.     Dutell   i'.  State,   4  G 

foreman,  is  a  compliance  with  the  stat-  (Iowa)  125. 

ule  in  that  respect,     Tilly  r.State.si  The  indorsement  "A  tniebil 

Fla.  242.  foreman,  on  the  back  of  the  in 

The  indorsement  of  an  indictment  by  nuBes  a  presumption  that  eve 

the  foreman  of  the  grand  jury  as  "A  true  ber  of  the  grand  jury  concum 

,  bill"  is  sufficient   record  of  the  finding  finding.     The  point  that  all  die 

and  tiling,  and  is  all  that  should  be  made  cur  must  be  pleaded  in  abatei 

tintil  the   defendant   is  arrested.     Her-  proved.  Statt  v.  McNeill,  93  ! 

ring  I/.  Slate,  1  Iowa  joj;  Wrocklege  v.  The  evidence  required  to  1 

Slate,  I  Iowa  167,  concurrence  of  the  requisite  r 

An  indictment  endorsed  "A  true  bill,"  the  grand  jurv  In  the  finding 

and   signed   bv  the   foreman,  and  also  dictment  is  ifie  indorsement  t 

endorsed  and  signed  by  the  clerk  "Filed  "A  true  bill,"  and   its  signatu 

in  the  open  court  by  the  foreman  of  the  foreman,     Laurent  t.:  State,  l 

grand  jury,  in  the  presence  of  fourteen  Under  Rev.  Slai.   Moni..  ff 

other  members  of  the  grand  jury,"  on  a  div.  3.  providing  that  no  indici 

dav   named   of  the   term  at  which  the  lie  found  except  on  the  concu 

indictment  was  found,  shows  a  literal  at  least  twelve  members  of 

compliance    with   the   requirements  of  jury,  and  requiring  a  bill  so  f 

Ihc  Alabama  statute,     Wesley  v.  State,  nototherwise.lobeendorscdb 

52  Ala,  1S2.  man  "A  true  bill."  such  indor 

On   the   trial   of  an    indictment   for  simply /riiB<i/»i:i>evidenceof 

murder,   the   statement   in   the    record  currence,  and  the  accused,  on 

that  "the  foreman  of  the  grand  jury,  in  vacate  the  Indictment.has  the  ri 

the  presence  of  the  grand  jury,  report-  the   individual  members   of  I 

ed  an   indictment  a  true  bill     against  jury  as  to  whether  or  not  tweli 

defendant,  shows  sufficient  compliance  number  had  voted  for  the  lind 

with  the  provisions  of  Crim.  Code  Ky„  indictment.     Territory  v.   Ha 

44  iig,  [21.  that  an  indictment  must  be  tana),  14  Pac.  Rep.  76S. 

endorsed  "A  true  bill,''  and   must    be  Where  an  indictment  filled 

presented  bv  the  foreman,     Patterson  7 ',  sheet,  and   wae  enveloped    ii 

Com.  (Ky,),  5  S.W.  Rep.  765.  blank  sheet,  upon   which   tlic 

When  an  indictment   is  endorsed  "A  endorsed  the  name  of  the  cbb 

true  bill."  which  indorsement  is  signed  mediately   below,  the  forema 

bv  the  foreman  of  the  grand  jury:  also  grand  jury,  with  his  own  hand 

■■l-~iled  In   open  court,"  which    indorse-  "A  true  bill,"  with  his  name,  it 

ment  is  signed   by  the  clerk,  and  bears  after  verdict,  that  the   encloti 

date  within  theterm  at  which  the  indict-  ment  must   be   considered   as 

ment  was  found,  it  is  a  sufficient  com-  upon  which  the  grand  jurv  pas 

piiance   with    the    provisions    of    Ala.  gess  v.  Com.,  j  Va.  Gas.  4S1. 

Code,    4    48;!,    requiring    the    indict-  3.  State  v.  Brown,  Si   N.C. 
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'.  Conclusion — (i)  Common  Law  Form;  Against  the  Peace, 
— (a)  Necessity. — Both  by  the  common  law  and  by  the  statute 
'  of  nearly  all  the  states  of  the  Union,  every  indictment, 
ether  for  a  felony  or  a   misdemeanor,  must  conclude,  "  against 

peace  and  dignity  of  the  state,"  ' 
d)  Effect  of  Omission. — Where  an  indictment  fails  to  conclude 
h  the  words  "against  the  peace  and  dignity  of  the  state,"  it 
fatally  defective,  except  in  those  states  where  such  form  has 
:n  specially  dispensed  with  by  statute,*  This  is  true  whether 
indictment  is  specially  excepted  to  in  the  court  below  or 
_s 

r)  Sufficiency— c.'  Generally. — It  is  said  that  an  indictment 
ich  states  in  the  commencement  correctly  the  name  of  the 
nmonwealth  by  the  authority  of  which  it  proceeds  may  well 
iclude  against  the  peace  and  dignity  of  the  commonwealth, 
hout  stating  the  name  ;•  and  it  is  said  that  where  the  statute 
constitutional  requirement  is  not  mandator)',  an  indict* 
nt  concluding,  "against  the  peace  and  dignity,"  omitting  the 
■ds    "of    the    state,"    is     not     fatally   defective;'    but    the 

See  State  v.  Cadle,  19  Ark.  613;  i  Hemp.  C.  C.  61;  U,  S.  v.  Lemons 
e   V.  Clevenger,  3^  Mo.  App,  6(5;     1  Hemp.  C.  C.  62. 

%.  V.  Paxlon,  14  Phila.  (Pa.)  66t;  The  failure  of  a  presentment  for  a 
i.  V.  Carney,  4  Gratt.  (Va.)  5415;  misdemeanor  to  conclude  "against  tlie 
liami  V.  State,  17  Wig.  40J;  Rex  v.  peace  and  dignity  of  the  commoii- 
lor.  .;  D.  &  R.  421;  Rex  v.  Cook,  wealth"  Unot  a  fatal  defect.  Com.  :'. 
B.  &"Ryl.  i76;aH«wk.,  P.  C.,ch.3j,     Christian,  7  Gratt.  (Va,)  631. 

The  omisnion  of  Ihe  formula  "against 
I  some  of  Ihe  states  this  form  Is  ren-  the  peace  and  dignitj'  of  the  stale,"  re- 
■d  unnecessarv  by  statutory  enact-  quired  by  Wis.  Const.,  art.  7,  Ij  17,10 
ts,  while  in  other  states  it  ia  ex-  conclude, every  indiclment,  does  not  in- 
sty  required  by  the  conKtitutions.  validate  an  Information  filed  by  Ihe  dis- 
State  V.  Cadle,  19  Ark.  613;  An-  trict  attorney.  Nichols  i'.  State,  le 
^._..         ^..  _,._,,  Wis.  308. 

If  an  indictment  for  an  offence 
against  the  statutes  of  Massachusetta, 
committed  before  the  separation  of 
Maine,  does  not  charge  the  offence  to 
hony,  1  McC.  (S.  C.)  185;  Sute  have  been  committed  against  the  peace 
'ancey,  1  Tread.  (S.  C;  137;  State  of  Massachusetts  and  the  laws  of  that 
/ashington.  t  Bay  (S,  C.)  110.  commonwealth,   the   omission    Hill   be 

he  words  "against  the  peace  and  fatal.  Damon's  case.  6  Greeni,  (Mu.j 
lity  of  the  commonwealth  of  Penn-     148, 

ania,"  at  the  conclusion  of  an  in-  I.  State  f.  Sims,  43  Tex.  521. 
ment,  are  words  of  form  and  not  of  4.  Com.  v.  Young,  7  B.  Mon.  (Kv.)  1. 
itance,  and  the  fact  that  they  are  B.  Anderson  ii.  Slate,  j  Pike  ('Ark.) 
lired  by  the  conGlltution  makes  them  444;  Packer  v.  People,  8  Colo.  361; 
ecs  so.  Com.  v.  Paxton,  14  Phila,  Zarressellerr.  People,  17  111.  loi;  Slate 
)G6j.  ir.Parker,8i  N.  C.  531 ;  Slate  v.  Wash- 

State   V.   Nunn,  29   La.  An.   589;     ington,    i    Bay  (S.  C.)    wo;    Stale  v. 
non'sCaKe,6  Me.  148;  State  f.  Pern-     Anthony,  1  AfcCord  (S.  C.)  285. 
an,  30  Mo.  376;  State  v.  Lopci,  19         Under  Ihe  conslituliort  of  Arkansas. 
State   II.  Clevenger,  25   Mo.     which  provides  that  indictments   shall 
State  V.  Sims,  43Tex.52ii    conclude  "against  the  peace  and  dignity 
Durst,  7  Tex.  74;  Holden  v.    of    Ihe   state  of  Arkansas,"  ^n  Indict- 
I   Tex.   App.  435;  Wflilama  i>.     ment  "against  the  peace  and  dignity  of 
37  Wis.  402;  U.  S.  v.  Crittenden,    the   people   of  the  stale  of   Arlian^ns'' 
loC.  ofL— J3  613 


jer,  15  Mo.  App.  655; 
.  N.  U.  34;;  (^om.  V. 
a.   (Pa.)  665;   Slate  v. 
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words  "against  the  peace  and  dignity"  cannot, be  o 
V.'  Necessity  of  Following  Form. — Where  the  constiti 
the  statute  requires  that  all  prosecutions  shall  conclude, ' 
the  peace  and  dignity  of  the  state,"  the  omission  of  tl 
"the"  before  "state,"  in  an  information,  is  fatal  to  ; 
material  variance  from  the  form  prescribed  by  the  statute 
stitution  will  render  the  indictment  void.^ 

{(l)  Separate  Counts— Repetition. — The  conclusion  "agi 
peace  and  dignity  of  the  state  "  must  be  repeated  in  each 

was  lip/if  good   and  sufficient.     Ander-  ConE«l.,  art.   i,  Ij  S,  which   ro 

son  V.  Slate,  5  Pike  (Ark.)  +44,  dicunents    to    conclude     ''ag; 

An   indictment    found    alter     Colo-  peace  and  dignity  of  the  stab 

rado  became  a  state,  lor  a  murder  com-  v.  Allen,  8  W.  Va.6So, 

mitted  before,   concluded   '■agninat  Ihc  An  indictment  in  South  Car 

peace  and  dignity  of  the  people  of  the  eluding  "against  the   peace  ai 

state    of   Colorado,"    keid   not  objec-  of    the    same    state    aforesai 

tionable.  Packer  c.  People,  8  Colo.  ^61.  Const.,   art.  4,    4   31   declare 

An   Indictment   concluding   "against  indictments  shall  conclude  "aj 

the  peace   and  dignity  of  the  people  of  peace   and  dignity  of  the  stat 

the   state  of    Illinois'  is  good.      Zar-  valid.  State  v.  Robinson  (S. 

teRscller  v.  People,  17  III.  101.  E.  Rep.  570. 

An     indictment    beginning     "South  An    Indictment  concluding 

Carolina."    (instead    of  "the    state    of  the  peace  and  dignitv  of  the : 

South     Carolina")       and     concluding  the    third    day    of   "Novembi 

"against  the   peace  and  dignity  of  said  held  a   violation  of  the   com 

K'.ate,"   was  held  good.     State  i'.  .\n-  provision    that     indictments 

thony,  1  McCord  (S.  C.)  2S5.  "against   the  peace  and  digni 

An  indictment  for  an  olTence  against  state."     Haun   f.  State,  13  T 

■  statute  "in  force  in  the  state  of  South  383;  s.  c..  44  Am.  Rep.  706. 

Carolina,"     concluding     "against    the  An  indictment  was  Ae/if  go 

peace  and  dignity  of  the  same  state."  is  concluded  ''against  the  peace 

good.     State    t.   Washington,    1     Bay  nity  of  this   state,"  instead  o 

(S.  C.)  [io.  the  peace  and  dignltv  of  the  s 

1.    State  T(.  Joyner.Sr  N.C.  534.  State   r.  Yancey,' i  Tread.  Ci 

A  conclusion   "to   the  great  damage  (S.  C.)  337. 

ol  the   said  L.  C.   P.   (the  prosecutor)  The  provision  In  the  const 

against  the  peace  of  the  slate,  the  gov-  New   Hampshire,  requiring  s 

crniiient   and  dignity  of  the  same,"   Is  ments    to    terminate    with    t 

defective.     Com.  %:  Jackson,  I   Grant's  "against   the  peace   and  dign 

Cas,   (Pa.)  162.  state,"  is  sufficiently  compliet 

9.   Thompson   v.  Stale,  ijTex.  App.  an   indictment  concluding  "a 

39,  16S;  Slate  V.  Allen,  8  W.  Va.  680.  peace    and  dignity  of  our  sa 

»,    See   State  v.  Waters,  1  Mo.  App.  Slate  v.  Kean,  loN,  \\.  347. 

7;  State  V.  Kean,  10   N.  II.  347;  State  Indictment  which  concludei 

.V.   Robinson,    27   S.   C.  615;   Slate  1:  the    peace    and    dignity    of 

Vuncey,    1  Const.     Rep.    Tread.     (S.  state,    instead  of  "the  peace  ai 

C.)    237  ;      llaun    i'.     State,   13   Tex.  of  the   stale,"  as  required  by 

App.  3S3;  %.  C:  44  Am.  Rep.  706;  Stale  stitution.     Is     not  such     a  's 

I'.  .Vllcn.  8    W.    Va.  680;    Lemons    ['.  variance  as  lo  vitiate  the  san 

Slate.4  W,  Va.  755.  V.   Kean,  10   N.   H.  347;  s.  c 

Thus   It  has  been  said  that  an  indict-  Dec,  i6>. 

tiient  which  includes  the  peace  and  dig-  4.   Williams   v.   Stale,  47 

nity     of    "W.    Virdinia."   instead      of  Slate   i'.   Hazle,  20  Ark.  156; 

"\\'est   Virginia,"    as  required   bv   the  Coadle,  19   Ark.  613;  State  1 

con->litution.  Is  insufficient.     Lemons  i'.  land.   10   S.  C.    191;  Com.  i 

Slate,  .4  W.  Va.  75.S-  +  Gratt.  (Va.)  546. 

But  an  indictment  concluding  "against  A  count  In  an  indtclmeni  wl 

the  peace   and  dignity  of  the   state   of  the  conclusion    "against  the  [ 

^^'cst   Virginia"   is     not   repugnant   to  uignity  of  the  commonwcall 
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:cept  in  those  cases  wWre  the  indictment  concludes,  "against 
e  peace  and  dignity  of  the  state;"  in  each  case  it  is  thought 
at  each  count  need  not  so  conclude,' 

(f)  Misspelling  and  Abbreviations. — An  indictment  is  not  bad 
concluding  "aganst  "  instead  of  "against  the  peace  and  dig 
ty  of  the  state,"*  But  an  indictment  concluding  "against 
e  state  of  W.  Va."  has  been  held  to  be  fatally  defective 
r  non-compliance  with  the  constitutional  requirements  that 
dictment  shall  conclude,  "against  the  peace  and  dignity  of  the 
ate  of  West  Virginia."* 

(3)  Statutory  Offences — Contra  Formam  Slatuti* — {a)  Neces- 
fy. — An  indictment  on  a  public  statute  need  not  set  out  the 
atute  or  specially  refer  to  it,  but  must  conclude,  "against  the 
rm  and  dignity  of  the  statute,  in  such  case  made  and  pro- 
ded,"  '  or  at  least  refer  clearly  and  explicitly  to  the  statute  as 

tive,  and  should  be  quashed.    Com,  S.  Set    Lemons  v.  State,  4   W,  Va. 

Carney,  4  Gratt.  <Va.)  546,  75;;  s.  c,  6  Am.  Rep.  193, 

An  Indictment  against  the  de(tnian\  4.  Set  also  X.,  7. 

d   others,  in   four  countn.  concluded  0.  Stevens   i'.    State.    18    Fla.    403; 

ainst   the   peace  and   dignity  or  the  Downing  i'.  State,  6fi  Ga.  160;  McCul- 

ite  in  each  count,   except  ihc  Kccond,  lough  t.  Com..  Hard.   (Ky.)   95;  Com. 

ikh   had   no  such  conclusion.    The  r.  Koye,  77  Mast.  (1 1  Gray}  461;  Reed 

rendani  was  charged  onlv  on  the  first  t:    Northticid,  30   Mass.  (13  Pick.)  94; 

o   counts,   and  found  guilty  onlv  on  s.  c.  23  Am.  Dec.  66j  ;  Com,  v.  Cootev, 

;  second;  the  other   defendants,' who  37  Mass.  (10  Pick,)  37;  Com.  v.  Stoct- 

■re  the  only  ones  charged   In  the  last  bridge,  11  Mass,  379:  Com.   v.  Spring- 

o  counts,  icing  acquitted  altogether,  field.  7  Maes.  9;  Com.  t:  Northampton, 

e/d  that  the  seconcf  count  was  fatallv  ;  Mass.  1 16;  State  v.  Buckman,  8  N.  H. 

fectlve.     Slate  r.  Strickland.  10  S,C.  203;  s.   c.   39  Am.   Dec.  646;  State  v. 

1.  Davton,  33   N.  J.  L.  (3  Zab.)  49;  g.  c. 

The  Itrgt  count  in  an  indictment  was  3    Am.  Dec.    170;   People  r.  Enoch,  13 

fective  in  omitting  the  words  "against  Wend.  (N.  Y.)  159-,  ».  c,  37  Am.  Dec. 

;  peace  and   dignity  of  the  state,"  as  197;  State  f.  Jim.  3  Murph.   (N,  C.) 

luircd   by    statute,   but    the    second  3;  Stale  r.  Minion,  Phill.  (N.  C.)   196; 

unt  was  good  in  fomi  and  subsUnce.  Warner  V.  Com..  1  Pu.  St.  154;  s.  c,  44 

rid  that  thiK  was  sufficient  to  sustain  Am.  Dec.   114;  Com.  i,  Searle,  iBinn. 

:   verdict   and  judgment,  on  appeal.  (Pa.)  33^;  i.  c.,  4  Am.  Dec.  446;  Chap- 

illiam>  v.  Slate.  47  Ark.  230.  man  v.  Com,,  5  whart.  (Pa.)  437;  s.  c. 

The  fad  thai  one  count  of  an  indict-  34   Am.  Dec.  565;  Retpublica  i'.  New- 

■nt  concludes  "against  the  peace  and  ell,  3  Yates  (Pa.)  407;  s.  c,  3  Am.  Dec, 

;nit_v  of  the  commonwealth  of  Penn-  jSi ;  State  v.  WHbor,  1  R.  I.  199;  a.  c., 

Ivaiiia,"   while     another     docs     not,  36   Am.   Dec.  345;    State    u.  Gray,  14 

thorizes  the  application  of  the  words  •■.'-'-.■               i-.  - 
the  count  from  which  thev  are  omlt- 
i.     Com.   V.  Pa»ton,  14   Phlla.  (Pa.) 

Under   the   constitutional   provision  and  diznity  of  the  commonwealth,"  has 

KenHicky,  that    indictments    shall  been   Jr/i/ to  be  bad.     Com.  f.  Spring- 

nclude  as  "against  the  peace  and  dig-  field,  7  Mass.  9;  Com.  v.  Northampton, 

y  of  the  commonwealth."   ft   is  not  i   Ma.^s.  n&.     And  so  also  is  a  conclu- 

cessary   in  an   indictment  that  each  sion  "against    the    law  in   such   cases 

ecitication  of  a  former   conviction  of  made  and  provided."     Com.  i>.  Stock- 

ony    shall    so    conclude.     Boggs   -i;  bridge,  11  Mass.  379.     However,  a  con - 

>m.  (Kv.).  c;  S.  W.  Rep.  307.  clufion  against  the  peace  and  the  statute 

1.  Mctiulre  v.  State.  37  Ala.  61;  Rice  Is  good.    Com.   v.  Caldwell,  14  Maes. 

Stale.  3  Hcisk.  (Tenn.)  lu.  330. 

I.  Hudson   I'.   State,    10  Tex.   App.         In   North  Carolina     an    Indictment 

!,.  against   A   for   breiikinjjan  unocupied 

5ir> 


40  VI.  4So; 
C.  C.  139. 

Thus  a  conclusion  "against  the  peace 
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the  foundation  of  the  suit.'  Some  courts,  however,  hold 
dictment  is  sufficient  if  it  shows  intelligibly  the  offence  in 
to  be  charged,  and  that  it  need  not  conclude,  "against  th 
of  the  statute."* 

Where  an  indictment  concludes,  "against  the  form  of  tl 
ute,"  it  will  support  a  conviction  thereunder,  notwithstand 
offence  charged  is  a  creature  of  several  statutes.* 

(^)  Sufficiency  Generally. — An  allegation  that  a  statul 
fence  was  committed  "contrary  to  tne  form  of  the  stat 
sufficient  without  a  specific  reference  to  the  statute.* 

dwelling   houie   in   Ihe  day   time,  and  The   conclusion,  "conlrarj 

reloniousl/    taking    Ihererrom    a  bank  of  an  indictment  for  murder. 

note  of  the  value  of  £j,  must  conclude  cicnt.       Hudson    v.    State,    i 

against    the    "form    of   the    statutes."  (Ind.)  317. 

Stale  V.  Jira,  3  Murph.  (N.  C.)  3.  If  an  indictment  alleges  all 

VlolftUanftrcityOrdlSMU*. — A  com-  which  the  statute  requires  to  c 

plaint  for  violation  of  a  city  ordinance  the    offence,    concluding    a^ 

should  conclude  against  the  statute,  and  form  of  the  statute,  etc  il  is,  ir 

also  against  the  peace   and  dignity  of  sufficient.        People     v.    Stoc 

the    sUte.     Slate   v.   Soragan,   40  Vt,  Parker  Cr.  Cas.  (N.  Y,)  414. 

450.  An  indictment  concltiding  " 

'  Piolilbltlmg   SAla    of   KaroMna  Oil. —  to  the  form  of  the  statute  in  si 

An    accusation     complying    with    Ihe  made  and  provided,"  must  be 

statute  prohibiting  the  sale  of  kerosene  to   mean   the  statute   of   the 

oil   below  the   statutory   test   need  not  Louisiana.     The  criminal   Bt 

conclude    "rontra    formam     slattiti"  no  other  government  are  co 

Downing  v.  Slate,  66  Ga.  160,  ■  properly     speaking,     by     our 

1.  See  Com.  v.  Coolev,  17  Mass.  (10  State  v.  Karn.  16  La.  An.  183 

Pick.)   37;     Com.    V.   ^tockbridge.    ti  A     conclusion     to     an     in 

Mass.  179;  Com.  c'.  Springlietd,  7  Mass.  founded    on   a    statute,   "con 

9;  Com.  V.  Northampton,  1  Mass.  --'  -' 


Warner  r.  Com.,  1  Pa.  St.  154;  s.  c,  the  act  of  (he  congress 
44  Am.  Dec.  Il4i  Chapman  V.  Com,.  5  United  States  in  such  cae 
Whart.   (Pa.)   417;  B.  c,  34  Am.  Dec.     and   provided"  is  good,  9 


565.  to  a  conclusion  "  against  the 

S.  Com.   V.   Kennedy,   15    B.    Mon.  the  statute  in  such  case  made 

(Ky.)    S31.      See   Brown   v.   Stale.   13  vided."      U.  S.  v.  Smith,    i  N 

Ark.   96;  Chiles   v.  Com.,  2    Va.  Cas.  C.    143. 
(Va.)  160.  British      StMntM.— An      in 

The    conclusion    in    an    Indictment,  concluding     "  against      the 

contra  formam  statHti,\tiiaete.m&V.eT  qX  assembly  in  such  case  made  1 

form,  and  not  made   necessary  by   the  vided"  will  not  be  supported 

constitution.  Brown  ir.  Stale,  13  Ark. 96.  which   would  convict  under  1 

HOTM      Btwllnc. — Indictments      for  statute  on  the   same   subject 

horse  stealing  need  not  conclude  centra  force  in  that  slate.     State  f .  S 

formam   ttatuli;AnA   even   If  it   were  Noll  &  McC.  {S.  C.)  511. 
proper  that  they  should,  Ihe  omission  is         An    indictment    concluding 

cured     by    the     Virginia     statute    of  the  form  of  the  statute   in   s 

jeofails.      Chiles   v.  Com.,  3    Va.  Cas.  made  and   provided,  and  made 

260,  in   the  state  aforesaid,  cannot 

S.  State  V.  WilbOT.  1   R.  I,  199;  s,  c,  tained  underan  act  of  asscmbl 

3ri  Am.  Dec,  245.  state,  although  it  be  entitled 

4.  Hudson   V.   Slate.  1  Blackf,  (Ind.)  for  putting   in   force'   certain 

317;  Zumhoffr.  State.  4  Greene  (Iowa)  statutes,     and     the     English 

i;;6;    State   r^.   Karn.  16   La,  An.   183;  relating  lo  the  offence  be  copii 

People   II.  Stockham,  I    Park.  Cr.  Cas.  irr*rt«»  in  the  act  of  asscmbl 

(N,  y.)  424;  State  V.  Turnage,  i  Nott  v.  Holley,  i  Brev,  (S,  C.)  35. ' 
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An  indictment  chaining  a  person  with  having  committed  an 
fence,  made  such  by  a  statute  in  contempt  of  the  laws  of  the 
nited  States  of  America,  without  spi;cifying  the  statute,  is  bad.* 
nd  where  a  statute  imposes  upon  a  person  or  corporation  a  duty. 
1  indictment  which  alleges  that  the  act  was  done  contra  formam 
aluti  will  be  applied  to  the  statute  as  creating  a  duty,  and  not 
imposing  a  penalty.' 

ic)  Exact  Language  of  Statute. — The  conclusion  of  an  indict- 
ent  following  the  form  prescribed  by  the  statute  under  which 
is  found  is  good-^ 

id)  Separate  Counts — Repetition. — An  indictment  containing  a 
large  against  certain  of  the  defendants  as  principals,  and  another 
large  against  others  as  accessories,  closing  with  the  usual  words, 
rontrary  to  the  form  of  the  statute,"  etc.,  is  sufficient,  and  these 
nrds  need  not  be  repeated  after  each  count,*  And  where  the 
atutes  permit  a  count  for  a  statutory  offence,  as  receiving 
olen  goods,  to  be  joined  with  one  for  an  offence  at  common 
w,  as  larceny,  it  is  not  fatal  to  the  indictment  that  each  does 
)t  conclude,  "against  the  form  of  the  statute."* 
(r)  Single  and  Plural  Forms — e.'  Generally. — Where  an  indict- 
ent  is  founded  upon  a  single  statute,  and  not  upon  any  other 
conjunction  with  it,  its  conclusion  must   be  in  the  singular.* 

itute     to    be     sufficknt.    the    words  have  been  committed  against  the  form 

igainst  the  statute."  etc..  mav  be  read  of  the  statute,  is  not  aided  by  anotber 

a  part  of  the  charge,  if  the  charge  coimt     in    the     same    indictment     for 

ihout  Ihem  would   not  set  forth  the  another  offence,  founded  upon  the  same 

ence   with   completeness.      Stale    r.  facta.  In  which  there  is  that  allegation. 

urphv,  ij  R.  I.  S43.  Slate  v.  Soute,  20  Me.  19. 

1.   V'.   S.    V.    Andrews,    1   Paine    C.  «.  King  i'.  Stale,  I  ind.  jij;  State  v. 

1.' Stale  V.  Morris  Canal  &  Banking 
N.J.  L.  (jZab.)s,7. 

\p    r.   Slate,  15  Ga.  f>»(>.     See  wena. (I*/.  Y .)  joj.    (.omfa 

TribaH,  to   Ired.   (N.  C.)  L.  r.  Slate.  3  llarr.  (N.  J.)  31 1 
1;  The  Idaho,  29  Fed.  Rep.  187.  Where  there  la  but  one   statute,  an 

Where  an  oflence  was  ciiarged  to  be  Indictment  concluding  against  the  form 

ainst    "an    act    of    the    asscmblv,''  o!    the    "stalules"    is   bad.      Stale   v. 

itead  of  against  the  "  statute,"  which  Sandy.  3   Ired.  (N.  C.)   L.  S70.      But 

the  properexpression,  it  was  VWnol  see   Townley  r.  Stale,  3   Harr.  (N.J.) 

be  a  faUl  defect.     Stale  f.  Tribatt,  311. 

Ired.  (N.  C.)  151.  Where      one      statute      continues      a 

An  information  on  a  seizure  on  land  former   one   In   part,  or  explains  what 

water,  and   parllcuUrlr   the   latter,  was  doubtful,  or  regulates  its  operation, 

ed  not  allege  Ihat  the  act  or  omission  the  conclusion  of  the  indictment  should 

account  of  which   Ihe  seizure  was  be   in    ihe  singular.      King  v.  Slate,  1 

]de  was  done  or  omilted  contrary  to  Ind,  513. 

e   form  of  the   statute  In  such  case         Alihough  two  statutes  are  set  forth- 

»de  and  provided,  but  it  is  sufficient  if  in  an  indictment,  il  is  not  necessary  to 

ch  act  or  omission  n  described  in  Ihe  allege  the  olTence  to  have  l>een  com- 

)rds  of  Ihe  statute.      The   Idaho,  19  milted     rcn/ro    formam     staluiorum. 

•A.  Rep.  187.  where  il  \%  wholly  created  by  one  of  the 

«.  State  r,  Travis,  39  La.  An.   \cfi.  statutes,  and  Ihe  second  merely  makes 

B.  Stale  V.  Benlty.  Phill.  (N.C^)  ,i;j.  some  alteration',   in   the   first,  without 

But   a  count   in   an   indictment,  ^e-  affecting  Ihe  offence.     Kane  v.  People, 

"  ■  8  Wend,  (N.  V.>  303. 


)  S37'  .... 

I.  Camp    r.   Slate,  25  Ga.  689.     See     Wend.(N.V.)  203.    rom/are Towolcy 
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Where  the  indictment  is  founded  on  two  statutes,  it  shoul 
elude,  "contrary  to  the  form  of  the  statutes."'  But  it 
absolutely  necessary  that  it  should  so  conclude* 

e*  Statutes  Imposing  PiiiiishmcHt  or  Penalty. — Where  1 
fence  and  penalty  declared  by  the  same  statute,  though  in 
ent  sections,  and  the  indictment  is  founded  on  the  same  e 
there  is  no  necessity  that  it  should  refer  to  another,  or  co 
"against  the  form  of  the  statute,"*  Where  a  statute  im[ 
new  penalty  for  an  offence  punishable  by  a  former  statui 
of  little  consequence  whether  the  indictment  concludes, 
trary  tothe  form  of  the  statute,"  or  "of  the  statutes."* 
one    statute    defines    an    offence    and    another     prescribt 

A      conclusion     of    nn     Indictment  Where  an  indictment,  found 

"against  the  form  of  the  statute"  (in  the  two  chapters  of  the  statutes  ofl 

singular)  is  sufficient  in  all  cases,  where  year,   concluded   "against  the 

the   otTence    U  distinctly  within    more  (he  statute,"  it  was   held  sutlit 

than  one  independent  statute.     U.  S.  v.  the  acts  passed  at  the  same  u 

Gibert,  I    Sumn.  C.  C.  19.     So  a  con-  the  legislature  being  considered 

elusion  "against  the  form  of  the  stat-  statute.  iSIate  r.  Bell.  ]  I  red.  (N, 

utei."  (in   the  plural)   would,  it  seems,  A  person  guiltv  of  perjury,  w 

be  good,  even  if  the  offence  were  pun-  punishment  was  whipping,  not 

ishable  by  a  single  statute  only.     Coin,  ing  100  stripes,  was  prosecuted  : 

r.  Caldwell,    14   Mass.   330.   'See   also  vicled  aflerihe  taking  effect  of 

Com.  t>.  Cooley.   27   Mass.   (10   Pick.)  by  which  the  punishment,  foi 

17;  Com.  V.  Stockbridge.  1 1  Mass.  279;  qucnt    convictions    of  the   cri 

Com.  I'.  Springfield,  7  Mass.  9;  Com.  i'.  changed  to  confinement  in  the 

Northampton,  3  Mass.  1 16.  tiary  not  exceeding  seven  years 

1.   Tevis   V.  State,    8  Blackf.   [Ind.)  that  the  conclusion  of  the  indic 

303;  State   o.  Hunter.  S  Blackf.   (Ind.)  the  singular,  "contra  for  mam 

Jij;  Francisco  II.  Slate.  I   Ind.  179;   U.  was    sufficient.       Strong    o.   i 

S.  I'.  Trout,  4  Biss.  C.  C.  105.  Blackf.  (Ind.)  193. 

a.   State    V.   Dayton,  J3  N.  J.   L.  (3  1.   Crawford   v.   Slate,  i    Ii 

Zab.)  49;  s.  c,  S3   Am.   Dec.   170.     Sec  Morrison      v.       Withani,       v 

Strong  t>.  State,   i   Blackf.  (Ind.)   193;  431;    State    v.    Abernathv,  Bi 

Carter  r.   State,  i   Ind.   fi:;;   State  v.  C.)   418;   Com.  !■.  Searle,' J  Bii 

Bell.3lred.    (X.C.)   L,   506;  State   :-.  333;  s.  c.,  4  Am.  Dec.  446. 

Wilbor,  I  R.  I.  199;  s.  c,  36  Am.   Dec.  Where  an  offence  is  created 

14;.  penalty  given  in  the  same  stall 

It  is  not  a  fatal  objection  against  an  sufficient,  in   an  action  brougl 

indictment  that  it  concludes  against  the  cover  the  penalty,  to  allege  the 

form    of   the   "slatute,"  instead  of  the  to    have    been    committed  ap. 

"statutes,"  when  there  are  more  than  form  of  the  statute,  although  th 

one.    Stale  f.  Dayton,   23   N.J.  L.  (3  be  other  statutes  qualifying  the 

Zab.)  49.  proceeding  upon  the  former.     V 

Indictment  which  concludes  "against  v.  Wilham  (Me.),  4JI. 

form  of  statute"  will  support  a  convic-  Where  a  statute  defines  an 

tion,  although   the   offence   charged  is  makes  it  indictable,  and  presci 

the  creation  of  several  statutes.     Stale  punishment,    an    indictment   ( 

n.   Wilbor,    I    R.   I.  199;  s.  c,  3I)  Am.  wholly  founded  on  this  statute,; 

Dec.  24;.  it    contains    a    reference   to  a 

Where   an   indictment   concludes  by  statute,  giving  a  penalty  to  a  1 

charging  an    offence    as   having    been  informer  for  the  same  act.    An 

committed    "against    the    form    of  Ihc  fore  an  indictment  should  not  i 

statute,"    the   indictment   will   be   sus-  against  the  statutes,   etc.,  whic 

tained.  though  the  offence   Is  the  crea-  render    it    falallv    defective, 

tion  of  a  number  of  "statutes,"     State  Abemathy,  Bus6.  (N.  C-)  438. 

:■.  Wilbor,  1  R.  I.  199;  Carter  v.  State,  4.   State   i',   Robbins,   1   Str 

2  Ind,  6.7.  Car.)  35.^. 
SIS 
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lishment,  the  indictment  must  conclude  in  the  plural.' 
f\  Common  Lavj  Offences. — Where  an  indictment  concludes 
Tainst  the  form  of  the  statute,"  it  clearly  indicates  a  prose- 
ion  under  a  statute,  and  not  at  common  law.*  Where  the 
Cute  under  which  the  indictment  is  found  creates  an  offence, 
ich  did  not  exist  at  common  law,  the  indictment  should  con- 
de  contra  for  mam  statuti;  it  is  otherwise,  however,  where  the 
tute  is  merely  declaratory  of  the  common  law.* 
3)  Surplusage. — It  is  a  general  rule  that  mere  surplusage  will 
,  vitiate  an  indictment  ;*  as  where  an  indictment  for  an  offence 


,  State  v.  MoBeB.  7  Blackf.  (Ind.) 
,  King  i>.  State,  1  Ind.  513;  Morri-  drawn  in  reference  lo  the  provisions  of 
V.  Witham,  10  Me.  411;  State  v.  the  statute  and  conclude  coulra 
il.  1  Dev.  (N.  C.)  30J.  formam.     People  v.  Enoch,  13   Wend. 

Ii'here  one  statute  creates  an  ofTence,  (N.  Y.)  159;  s.c,  17  Am.  Dec.  1 1,7.  See 
lOses  a  pcnallv,  and  gives  an  action  also  Reed  r.  Norlhlieid.  30  Mus^i.  (13 
ecover  it.  an<i  another  statute  makes  Pick.)  <>f:  s.  c-,  13  Am.  Dec.  bftidiclnm, 
otfence  indictable,  it  was  6eld  An  indictment  charging  that  which 
ENDER!^oN,C.  J,  dissenting)  that  an  is  an  otVencc  at  common  law  to  he 
ictment  for  the  nffence  should  con-  "contrary  to  the  statute"  is  bad.  Slate 
]e  against  the  "form  of  the  statutes."  v.  Phelps.  11  ^'t.  116. 
le  V.  Pool,  1  Dev.  (N.  C.)  lOJ.  The  conclusion  tOHtra/ormam  tial' 

Vhere  one  statute  creates  an  offence  Kli  does  not  vitiate  an  indictment  at 
I  inUicts  the  penalty,  and  a  subse-  common  law.  State  v.  While,  is  S. 
nt  statute  imposes  another  and  C.  3S1  ;  Ke^publica  v.  Newell,  3 
her  penally,  an  indictment  for  the     Yeales  (Pa.)  407:  3  Am.  Dec.  3SJ1. 

Where  an  offence  is  puni-hahli" 
either  at  common  law  or  under  an  art 
of  the  legislature,  the  conclusion  In  ilic 
Indictment  "conlra  formal*  slaluti"  is 
not  improper.  Davis  v.  State,  3  liar. 
..  38s;     &J.(Md.)i54. 

ts.  (N.  4.  Lodano  V.  State,  15  Ala.  64;  Rose 
V.  State,  Minor  (Ala.)  j8;  Stale  r. 
Stedman,  7  Port.  [Ala.)   49s;  Slal 


.   Paris  I'.  People,  37  III. 

,   Fuller  V.    Slate,   I    Blackf.  (Ind.) 

Com.    V.    Hoxev,    16  MaF 
>ple  t.  Cook.  J   Park.  Cr.  C 

IJ;  People  v.  Enoch,  13  Wend.  (N, 
..  37  Am.  Dec.  197;  Slate  i' 


;lp» 


Vl. 


16;   see   also  Reed  v.     Cocker,  3  Ilarr.  (Del.)  554;  Cruiser  1 


rthReld.  30  Mass.  (13  Pi< 

\m.  Dec.  661. 

in    indictment     concluding    "rira 

a);h  the  facts  proved  amount  la 
nee  al  common  law.  If  they  do 
le  within  the  purview  of  anv  stal 
Ti.  V.  Hoxcy,  16  Mass.  38s. " 

Vhere  an  offence  exists  at  comi   .  ..  .  .  j... 

.  and  only  the  punishment  is  altered     (3   Cusfi.) 
-tatule.  it  is  nol  necessary  for  the  In-     Slass.  (; 
ilude  "against  the  form     Adwardi 


Raltfi,  63   N. 
■  .?o3- 

\  here  the  grade  of  a  common  law 
nee  has  been  made  higher  by  slal- 
Ihc  indictment  must  conclude 
inst  the  statute;  but  where  the  pun- 
nenl  has  been  mitigated  it  may  con- 
ie  at  common  law.  Slate  v.  Low- 
er. Si  S.  C.  5i3. 

Vhere  a  statute  creates  an  offence  or 
nge*  the  nature  of  one  known  at  the 


■-  3   Ha.  . 

Buchanan,  I  Idaho,  N.  S.  6S1;  Pickett 
r.  U.  S.,  I  Idaho,  N.  S.  523;  Stale  v. 
llulzell,  5;  Ind.  1601  Warren  v.  State.  1 
G.  Greene  (Iowa)  106;  Olive  v.  Com., 
S  Bush  (Ky.)  376;  Gregory  v.  Com.,  t 
Dana  (Ky.)  417;  Richardson  v.  Slate. 
(/>  Md.  305:  Com.  V.  Parmenter,  121 
Mass.  31:4;  Com.  t.  McPike,  57  Mass. 
•  '•  '  ■  181;  Com.  r.  Kneeland,  37 
Pick.)  2is-ii6;  People  v. 
5  Mich,  ji;   People  v.  Car- 


michael,  j  Mich,  lo;  Slate  u 
i=  Minn.  <^^7;  Slate  v.  Schloss,  91  Mol 
361;  Stale  V.  Waters,  1  Mo.  A  pp.  7; 
State  ::  Reakev,  I  Mo.  App.3;  Mobtey 
r.  State.  4f.  Miis.  ^oi;  Dick  v.  Slate,  (o 
Mi*-. '.31;  Stale  ;•.  Nichols,  5S  N.  II. 
41;  State  c.  Straw,  43  N.  H.  393;  Slate 
V.  Wehhtcr,  19  N.  H.  tfv.  State  :■,  Card, 
34  X.  II.  qio;  Slate  v.  Moore.  1;  N.  II. 
4J;  Slate  :■.  Buckman,  S  N.  H.  .ro',;  s. 
c„  19  Am.   Dec.  646;  People  v.   Reh. 
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at   common   law     concluded   "contra  forviavi   statuti."^ 

where  an  indictment  concludes  with  the  phrase  "agaii 
peace  and  dignity  of  the  state,"  it  will  not  be  vitiated  I 
words  following  that  phrase,  if  they  form  no  part  of  it,*ar 
words  will  be  rejected  as  mere  surplusage.*     Where  an  of 

mann.  3   Park.  Cr.  Cas.  (N.  Y.)   216;  that      all    Indictment*    ihall 

People   V.   White,   3i  Wend.   (N.   Y.)  "against    the  peace  snd  dignil 

167,   i6q;   State   v.   BrjKon,  79  N.  C.  BUte."    To   an    indictmcni  so 

651;  State  V.  Woodman,  3  Hawks  (N.  was  added:  "and  contrary  to  ' 

C.)    L.   3S4;  State  v.  Hanej',  1  Hauks  of  the  t^lalute  in  such  ca«ec  n 

(N.  C.)    L.    460;   Smith   V.   State,   8  provided."      Held      that     th 

Ohio  294;  Com.   v.  Bell,   Addis.  (Pa.;  clause  was  surplusage   and  thi 

156;  Stale  V.  Harden,   i    Brev.   (S.  C.)  ment   was  good.     Stale  v.  Sc 

L.  47;  Slate  f.   Wimberlv,3   McC.  (S.  Mo.  361. 

C.)   L.     190;    Slate  T>.  Coppenburg,  1  AMftnlt  wllh  IsUnl  to  KllL- 

Strol>h.     (S.   C.)     L.     273;    Stale    v.  dictmenl  for  an  assault  with  i 

Pratt,  44  Tex.  93;   State  v.  Welch.  37  kill,  concluding  "against  Uie  p< 

Wis.    196;  Slate  v.  Klllough,  3J   Tex.  dignitj-of  the  state,  and  contra 

74;  Wilson  V.  Slate.  35  Ten.  169;  Slate  form  of  the  statute  in  such  cai 

V.   Elliott,    14    Tex.    413;    Rowtett   i'.  and  provided."  isgood;  the  woi 

State,  13  Tex.  App.  lonCom.i'.   Ben-  trarv  to  the  form  of  the  statute,' 

net,  I  Va.  Cas.  2^5;  Cfom.  v.  Scott,   10  ing   surplusage,  >o  that  the  in< 

Gralt.  (Va.)  749;"   U.   S.  v.  Dickinson,  will  end   in   the  words  requirp 

Hempst.  C.   C.   l;  U.  S.  v.  BurrouohH,  constitution.     Stale  v.  Schloss, 

7,    McL.   C.  C.405;  Reg.  V.  Geach,  9  361. 

Car.  &  P.  499;   Rex   v.  Bait,  6  Car.  &  An    Isdlctmant   for    mordw 

['.  3J9;  Rex  V.  Davis,   1    Car.  Si  P.  306;  ought    lo   conclude  "against  U 

Reg.  !■.  Doddridge,  8  Cox   C.  C.  335;  and  dignity  of  the  State,"  is  nc 

Reg.  V.  Hamp.  6  Cox  C.  C.   167;  Reg.  defective    because     the    concl 

T-.  Jennings,  Dears  &  B.  C.  C.  447;  s.  c,  against   the   peace  and    dtgnit 

7  Cox  C.  C.  397;  Rex  I'.  May,  1   Doug,  stale,  and    against    the    form 

193;  Rex  V.  Sadi,   I   Leach  C.  C.  (4th  statute."      The  closing  clause 

Rl-1  468;  Reg.  V.  Turner,  j   M.  &   R.  disregarded  as  surplusage.     iS 

Reg.  f.  Johnson,  11  Mod.62;Reg,  v.    Reake/,    1    Mo.    App.  3; 

ill,  I  Moo.  C.  C.  30;   Rex  v.  Cox,  Waters,  1  Mo.  App.  7. 

t.  &  R/.  C.  C.  36:;   Rex  r.  Hay-  Where,  upon  an  indictment 

■ward,  I  Russ.  St  Ry.  C.  C.  78.  der,   the  venue  is  laid   "In  th» 

1.  State  V.   Wimberly,    3   McC.    <S.  courtofthe  United  SUlesof. 

C.)  190.  for  the   first  judicial  district  1 

Where  an  indictment  for  an  oflence  Territory',"   the  words  "Unite 

punishable  at  common  law  concludes,  of   America"     are     mere    su 

-coHira  formam  tlaluti"  those   words  Pickett  v.  U.  S.,  1  Idaho  N.  S. 

may  be  rejected  a»  surplusage  and  the  "■ctUcot" — Barplniact      Wl 

indictment     maintained.      Cruiser    i'.  general,  time  is  nottraversable 

Slate,   3   Harr.  (N.  J.)  106;   People   *.  diclment,  and  if  it  be  laid  after 

Buchanan.  1  Idaho  N.  S.  681;  Gregory  eel,  and  be  repugnant  to  the  1 

t:  Com.,  J   Dana   (Ky.)  417;  State  v.  in  a  former  part  of  the  indJctn 

Straw.  41   N.   H.  393;   Stale  v.  Card,  seilicei  will  be  rejected  as  suf 

14  N.  11.  510;  State  V.  Buckman,  8  N.  State  i-.  Haney.  i   Hawks  (N. 

II.  103;  s.  c,  J9  Am.  Dec.  646;  State  v.  460. 

Bryson,  79  N.  C.  651.  Aa  to  Tlnj»  of  OtbBce.— In  a 

3.  Rowfelt  V.   State,   23   Tex.   App.  ment  properly  laying  an  otfei 

191.  particular  day.  a   tontiitMnnde 

a.  Pickett    v.    U.    S.,    1     Idaho    N.  rejected  as  surplusage.     Stale 

S.  513;   Richardson    v.   State,  66  Md.  ols,  58  N.  H.  41. 

105;  Slate  I'.  Schloss,  93  Mo.  361 ;  Stale  Although  the  offence  carno 

t:   Waters,   1    Mo.   App.   7;    State    t.  to  have  t«en  committed  after 

Re.ikey,  1  Mo.  App.  3;  State  v.  Haney,  ing  of  the  indiclmcnl,  vet  if  a 

1  Hawks  (N.  C.)  460.  lain  be  laid  before  the  finding  I 

Const.   Mo.,    art.  6,    (j    38,  provides  may   be  rejected  as   surpluMgi 
530 
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;ed  in  all  the  statutory  terms  in  order  to  show  a  complete  of- 
c,  the  indictment  will  not  be  vitiated  by  adding  something 
:h  makes  the  offence  appear  more  enormous.* 
nnecessary  matter  stated  in  an  indictment  which  shows  that 
iffence  was'  committed,  or  for  other  reason  that  the  prosecu- 
is  not  maintainable,  are  not  to  be  stricken  out  as  surplus- 
I 

Record;    Filing — (t)    Necessity. — The     statute    requiring 
filing  of  an   indictment  is  directory.*      The  omission  to  file 

oodman,  3  Hawks.  (N.  Car.)  384.  ^09;  Sule   v.  Barker,  18  Ohio  St.  583; 

ieeStale  I.  Fleetwood,  16M0.  44S;  Page   v.    Com.,    16   Gratt.  (Va.)   943. 

I'.Coiens,  6lred.  (N.  Car.)  L.  81;  Compare  Com.  v.  Atwood,  11  Mass.  93. 

I'.Chealwood.  2  \K\\\  (S.  Car.)  L.  OiuiM«M»ry  Wordi  uul  FIinwM..~lt 

Rex  T'.  Foot,  i  Show.  455.  Han  been   laid  down  that  a«  a  general 

«(lllf   AlfTSTKUns   Hattsi. — The  rule,   subject   to   certain   quatiflcationa, 

ation    of    matter  agj^ravating  the  that   "whenever  the   striking  out   of  a 

^  bi'vond  what  is  «implj'  neceeiiarj'  needless  word   or  phrase  would   make 

nstilute  the  oflcnee.  whether  under  the   indictment  good  it  Taay  be  treated 

luie  or  at  common  law  is  mere  Eur-  as   though   done."     State  r.  Corrigan, 

ge,  does  not  need  to  be  proven,  and  ia   Conn.    186:    Com.   v.   Bolkom,   JO 

be    stricken    out.     See  Olive    i'.  Ma»».  (3  Pick.)  381;  Tifft   i'.   Slate,  13 

,.    J  Bush    (Kj'.)    376;    State  v.  Miss.  567;  Stale  i<.  Bailey,  31  N.  11.  (11 

■n.  8  Humph.   (Tenn.)  8g;  Young  Fost.)   ^l\\    State    f.   Perrin,   3   Brev. 

*     "  ;2;  ».   c.   I   Tread.  (S.  Car.) 


App.  130;  Attorney  General  v.  ConBt.  446;  United  States  v.  Howard, 
lerson.  L.  R..  3  P.'C.  =68,  381;  3  Sumn,  C.  C.  la;  Reg.  t^.  Woollev,  4 
\.\  Reg.  i>.  Macpherson,  1 1     ijox  C.  C.  351 ;  Rex  i'.  Morris,  I  Leach 


C.   C.  (104.      See   also   Eagan   i'.  [4th  ed.)  109. 
■:.  i;3  Ind.  ibi;    Stale  i'.  Staples.  45         Meaningless  words  in  an  Indictment 

320:    Butman's    Case.    8  Greenl.  which   obstruct  ita  sense  \nay  be    re- 

)  113;   Hodgman  v.'People,  4  Den.  jected  ir  thereby  the  Instrument  it  made 

V.)    331;;     U.    S.    V.    Dickinson,  sensible.      Com.  i'.    Randall.  70  Muss. 

pst.  C.C.  I.  (4  Grav)36;  Com.   r.  Hunt,  J 1   Mass. 

ItetlBS     DtfeeUT*      AlI«t»tlMa.—  (4  Pick.)  152,  Greeson  i'.  State,  6  Miss, 

re   allegations   are  defective   they  (5  How.)   33.   41;  Rex  i>.    Redman,    1 

be   rejected  as  surplusage,  wliere  Leach  (4th  cd.)  477. 
gli  remain*  after  such  allesatioD  to        9.   See  Dukes  v.  Stale.  11  Ind.   5.>'i 

fv  the  requirements  of  the  Taw.  See  Com.  v.  Unknown,  71  Mass.   (A  Gray) 

ruire  r.  Stale,  50  Ind.  384;  Greer  r.  ^;  Stale   v.    Beasom,   40  N.  H.   3(17; 

:,  50  Ind.  367;RawlingB  v.  Slate,  3  Butler  v.  Slate,  3  McC.  (S.  Car.)   383; 

301;  State   V.  Ansaleme,  15    Iowa  Reg.  i'.  Woollev,  4C0X  C.  C.  351;  Rex 

Suie    f.    Freeman,    8   Iowa   438;  v.    Murray,   i   'Moo.  C.  C.   376;  s.  c.  s 

■   V,   Noble,    IS  Me.  476;  Com.  v.  Car.  &  P.  m;  Anon.  4  Co.  48  a;  3  Hale 

B.  73  Mass.  (6  (Ljray)   374;  Staler.  P.   C.   137;    3    Hawk.     P.  C,  ch,    3.s. 

cs.  30N.  H.  (to  Foil.)  379.  44  iofr-101. 

lus  in  libel   a  needle**  Inuendo  in-         S,    Dawson  v.  People,  31;  N.  Y.   3(/>. 

uale  in  form   may  be  properly   re'  See   Walrod   i'.  Shuler.  3    N.   Y.    134; 

d    as    lurpluaoge.      See    Com.   i'.  Marchant     v.     Langworlhy,    A     Hill 

ling,    31     Mass.    {\t,    Pick)    331;  (N.  Y.)   646;  ard,  3  Den.  (N.  Y.)  536; 

Fitch  I'.    Rempublicam,  3   Yeatei  Hall   v.  Tutlle,  6  Tlill  (N.  Y.)  38,  41; 

1 49.  WIggin    I'.    New  York,   9   Paige   Ch. 

defective   allegation   may    be   re-  (N.Y.)    16;  People  -v  Alten.O   Wend, 

d  ai  surplusage,  even   though  it  be  (N.  Y.)   486;  Rex  v.   Loxdale,  I   Burr, 

liter   which  if  well  alleged   would  447. 

:  the  offence  heavier.     See   Greer         Where  thedefendantiK  not  incustody, 

ale,  CO  Ind.  367;  McGuire  t'.  Stale,  and   has  not  been  held  lo  ball,  the  iii- 

id.  jSf:  Com.  V.   Hope,  39   Mass.  dictment  should  not   be  docketed   nor 

Pick.)    i;  Com.i-.  Tuck.  37   MaHs.  entered  on  the  minutes  or   records   of 

i'ick.)  35O;  Green  i'.  State,  33  Mis*.  Ihe  court.     Slate  I'.Corson,  13  Mo.  404. 
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does  not,  it  seems,  avoid  the  indictment.*  If  otherwise, 
ment  that  it  has  been  filed  with  the  clerk  of  the  county  is 
lent  to  an  averment  that  it  was  filed  in  the  propi 
generally.* 

(2)  General  Requisites. — While  it  is  necessary  to  tl 
ity  of  a  presentment  by  a  grand  jury  that  it  should  be  : 
it  need  not  appear  on  the  record  book  in  extenso?  It  r 
appear  upon  the  face  of  an  information  that  it' was  filed  ' 
consent  of  the  court,  it  being  enough  if  the  minutes  of  t 
show  the  fact.*  Where  an  indictment  has  been  substi 
order  to  establish  the  authenticity  of  the  substituted  ins 
the  record  must  affirmatively  show  that  there  was  an  aci 
stitution.' 

(3)  What  Constitutes.— An  indictment  becomes  a  pai 
record  when  filed  without  any  further  act  of  the  court.* 
scntment  becomes  a  part  of  the  record  by  being  retur 
the  court  by  the  jury  and  filed  by  the  clerk  without  anj 
randum  upon  the  minutes  of  the  court  of  these  facts,' 

(4)  Effeet  of  Mistake^  Informalities  and  Oinissions. 
ally,  the  mistake  of  the  clerk  in  the  dale  of  his  entry  in  e 
upon  the  indictment  the  date  of  the  filing,  will  not  af 
validity  of   an   indictment   properly   found  and   returned 

I.   Dawson  v.  People,   25  N.  Y.  y.)fj.  nished   with  a  copy  of  the  i 

However,  it  is  lield  bv  the  supreme  tourt  that  the  court  comniiltcd  the 

of    Mississippi,  in  t^e   recent  case    of  chargeofaswornofficerdurir 

Williamson  v.  State.  64  Miss.  239,  tliat  that  they  were   placed  in  cl 

nn  indictment   marked   filed    with  the  sworn  officer  when  thev  rclii 

date  thereof  signed  by  the  clerk,   Is  not  sider  their  verdict,  or  that  th 

Miflicient  to  support  a  conviction,  the  witnesses  were  administer 

3.  Dawson  %■.  People,  35  N.  Y.  399.  ing  to  law.     The  defendant  s 

8,  Com.   V.    Tiernan,  4  Gratt.  (Va.)  advantage  of  any   irrepilarii 

545.  jecting  at  Ihe  lime,  and  if  hli 

ft.   Slate   V.  De   Serrant,  33  La.  An.  was  overruled,  the  fact  shot 

979.  served   by  a   bill   of  excepti 

The   attorney   general,   who  has   re-  Kinncv  t.   People,  ;   Gilm. 

tcived  from  the   hands  of  a  relator  an  Pale  i'.  People,  3  Gilm.  (III.) 

information  fullv  drawn  up,  is  not  bound  IntOrmklltlei  In  tiM  Allng  ol 

to  file  that  particular  document,  hut  he  mant  not  fatal,  and  ihe  requi 

may  exercise  his  discretion  and  file  an  criminal  record,  under  Fla.  ( 

Information  In  such  manner  as  his  juilg-  stated.     Collins:'.  Stale,  13  1 

ment  shall  direct,  provided   that  it  em-  B.    Rogers     v.    State,   11 

bodies  substantially  the  same   issue  as  6oS. 
■hat   handed  him  bv  the  relator.     .' 
Gen.  r.  Bnrstow,  4  Wis.  567. 

The  record  of  a  criminal  case,  auer  lu. 

Ihe  caption,  stating  the  time  and  place  But   it  Is  otherwise  with 

of  holding  the  court,  should  consist  of  ment  which  is  required  lo  1 

the   indictment,   properly  endorsed,   as  fore   it  becomes  a  part  of  t 

found   by   the  grand  jurv,  the  arraign-  Stewart  r.  State,  14  Ind.  14:. 

ment  of  the  accused,  hii  plea,  the  em-  The  caption  of  an  Indiclm 

panelling  of  the  traverse  jury,  their  ver-  ing   when,   where,   and    by 

diet,  and  the  judgment  of  the  court.     It  court  was  held,  and  who  wc 

isnotnecefisary  that  it  should  appear  bv  and   sworn    as    grand   juror 

the  record   thai   the  names  of  tiic  wii-  looked  to  In  aid  of  the  mdici 

ncsses  were  endorsed  on  (he  back  of  the  part  of  the  record.      Nolca  ; 

Indictment,  that  the  prisoner  was  ftir-  Ala.  671, 
.523 
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d  jury;*  and  a  mistake  in  numbering  the  indictment  or 
acts,  so  that  the  number  of  the  indictment  and  the  number 
le  acts  are  different,  is  immaterial  where  it  appears  that  the 
:tment  set  out  in  the  transcript  was  returned  into  court  and 

defendant  pleaded  thereto;*  but  where  anything  material 
been  omitted  from  the  record,  the  conviction  thereunder  will 
et  aside  and  the  case  remanded. ^ 

)  When  Filed — Time. — The  return  of  an  indictment  by  the 
d  jury  should  be  endorsed  at  the  term  on  which  it  was  found; 
re  such  indorsement  is  not  made,  the  defect  may  be  cured  a* 
next  term  by  an  entry  nunc  pro  tunc^ 

'here  the  papers  containing  the  minutes  of  the  evidence 
n  before  a  grand  jury  on  which  the  indictment  is  found,  are 
ied  to  the  clerk  and  are  kept  by  him  on  file  in  his  office,  this 
unts  to  a  filing  under  the  statute;"  the  indorsement  of  the 
5  by  the  clerk,  although  proper,  is  not  necessary," 
)  Shmving  Finding,   Return  or  Presentment — {a)  Necessity. — 

fact  that  an  indictment  is  returned  and  presented  in  court 
t  appear  on  the  record ;'  and  when  so  returned  and  filed,  the 

Ferrell  t-.  Stale,  41  Tex,  463.  has  there  remained  without  being  filed, 

jnpad  HaoM  on  IndlctnMnt. — If  an  and  without  un^v  record  or  such  return, 

iinentii  defective  because  Ihename  it  is  the  dutv  ol'  such  court,  upon  being 

le    clerk,   with    d^te    o(   tiling,  in  intbnned   of  such  facts,  to    direct  the 

)ed  upon  the  back  of  it,  instead  of  making;  of  a  proper  hkhc  fro  tunc  en- 

writlen,  the  defect  is  cured  by  nn-  tr_v  showing  the  returning  and  filing  of 

endorsement  bj' the  clerk,  stating  such    indictment.       Long  v.  State,  56 

lets,  in  his  own  handwriting,  and  Ind.  133. 

d  bj  him.      Lea  v.  State,  64  Miss.  To  a  plea  bj  the  defendant   In  abate- 
ment ot  indictment  alleging  the  failure 

Mcrgentheim     t'.    State,   107   Ind.  of  the  court   to  endorse  upon  sucli  in- 

;  West  Rep.  851.  dictment  the  time  of  its  nling.  und  to 

See   Ro«B   V.  State,   13  Ark.   igS;  enter  of  record  of  the  same  into  court 

er  r.  State,  19  Ind,  98;  Springer  r.  by   the   grand  jury,  a   replv  that   such 

.  19  Ind.  180;  Conner  v.  Slate.  18  oinissions  have  been  cured  Vy  """i"  fo 

\20.  tnHt  entry,  made  by  order  of  such  court, 

e   Bupreme  court  will  not  affirm  a  is  sufficient.  Long  v.  State,  56  Ind.  133. 

etion    for   felony   upon   a    record  B.  State  r.  Briggs.  68  Iowa  416;   State 

1  contains  no  indfictment  nor  shows  v.  Guiscnhause.  30  Iowa  117. 

iny  was  presented,  butwill  remand  S.  State  i'.  Briggs.  63  Iowa  416. 

luse  for  further  proceedings.  Ross  T.  Green  i'.  Slate,  tg  Ark.  1 78;   Kelly 

ite,i3  Ark.  198.  v.  People,  39   III.  ii;;;  Brown  t.  State. 

icre    one    accused    in  a   criminal  7   Humph.  (Tenn..)   155.     See  Thorncll 

has  been  tried  and  convicted,  but  i'.  People.   11   Colo.  305;    17  Pac.  Rep. 

icord  does  not  show  the  empanel-  9(14:  Sattlcr  i'.  People,  59  111,  68;  State 

if  a  grand  jury,  nor  the  return  by  ;■.  Willis,  3  Head.  (Tenn.)  1(7. 

iMMly    of  an   indictment,  nor  the  It  U  trror  to  pat  %  dofendant  on  trlftl 

-^enient   thereon  of  "a  true   bill."  on   Hi   IntUctment   which   w«i  not  rc- 

he   lignalure  tlicreto  of  any  per-  tnniad  In  open  conrt,  and  this  fact  must 

lurporllng  to  be  foreman  of  such  be  shown  by  the  record.     Thnrnell  i'. 

the  judgment   must   be   rcveriied  People,  11  Colo.  305. 

the  cause   remanded.     Conner  !:  Before  «  party  can   lie   tried,  it  musl 

.  18   Ind.   478;    Same  r.  Same.  19  appear  from  the  record   that  the  indicl- 

^:  Springer  t:  Slate,  19  Ind.  180.  nient  w:is  returned  bv  the  grand  jurjr 

State  )'.  Pearcc,  14  Ind.  426.  into  open  court.     Such  fact  not  appear- 

lere  an   indictment  duly  returned  ing    therefrom,   a   motion  in  arrest  o( 

he   court  by  a  proper  grand  jury  judgment  should  lie  allowed.     And  •!- 
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indorsement  upon  the  indictment  becomes  a  part  of  the 
ment,  and  it  is  not  necessary  that  the  indorsement  sh< 
spread  upon  the  minutes.' 

\b)  Effect  of  Omission. — Where  the  record  does  not  she 
the  grand  jury  returned  the  indictment  into  open  court,  thi 
is  fatal,*  and  a  conviction  thereunder  should  be  reversec 
omission  to  record  the  finding  of  a  grand  jury  when  i 
turned  cannot  be  afterwards  supplied  by  a  paper  purpor 
be  an  indictment  with  an  indorsement  on  it  signed  "a  tn 
signed  by  the  person  who  was  foreman  of  the  jury  at  the 
yet  it  would  seem  that  if  the  indictment  was  properly  er 
returned  and  filed,  it  is  no  objection  that  the  return  i 
entered  on  the  minutes  of  the  court,* 

Where  an  indictment  has  been  withdrawn  by  leave  of  tl 

though  the  minutes  of  the  judge  show  When  the  record   fails  to  e 

the  indictment  tohavebeen  go  returned,  an  indictment  was  returned   \\ 

that  does  not  Iiave  the  force  or  effect  of  hy  the  grand  jury,  and  does 

a  record.     Saltier  v.   People,  sg  III.  6S.  Ihat  any  note  was  made  on  tti 

Prior  to   the   adoption  of  the   Utah  Ihe   indictment  of  its   having 

Penal  Code,  the  law  prescribed  no  forni  turned   into   court  and  filed. 

of  indorsement  on  an  indictment  when  aguinst  the  defendant  must  be 

the  same  wus  presented  to  Ihe  court,  and  Milan  v.  Stale.  34  Ark.  ']46. 

it  was  not   necestarv  that  any  record  of  In  Virginia,  when    a    bill   C 

the   finding   thereof  be   entered   in  the  ment  has  been  found  by  the  gi 

minuteeof  the  court.     People  v,  Lee,  1  and  endorsed   by  the   forema 

Utah  441.  bill,"  it  must  be  brought  into  ' 

FnrampUoniM)  PraMntinant. — Itwill  preEienicd  by  the  grand  jury, 

be   presumed    (hat  the  indictment  was  the  finding  must  be  recordetl. 

presented  to  the  court  by  the  foreman  of  Cawood.z  Va.  Caa.  5J7.     Ant 

the  grand  jury,  and  in  their  presence,  if  sion    to    record    the    finding   1 

the  record  shows  nothing  to  the  con-  supplied   by   a   paper  purpor 

trarv.     People  t'.  Lee.  i  Utah  441.  an  indictment,  with  an   indon 

ui  midemeanon. — In  misdemeanors,  true   bill,"  signed   by   the   pe 

the  minutes  of  the  court  should  show  was  foreman  of  the' grand  ju 
that  Ihe  indictments  are  returned  into  '  lime.     Com.  v.  Cawood,  3  Va 

court.     But  an  omission  to  do  so  is  not  Nor  can  It  be  supplied  by  the 

falal.     If  brought  to  the  notice  of  the  the   record,  that   he  "stands 

court,  by  motion  to  quash  or  otherwiiie,  nor  by  his  arraignment,  nor  b 

•t  the  term  the  indictment  is  found,  the  of  not  gulltv.    Com.  v.  Cawc 

defect   should  be  supplied;  if  at  a  sub-  Cas.  517.     And  where   a   pri 

sequent  term,  the  entry  should  be  made  been  examined  by  the  county 

Hunt  pro  lane.     State  r.  Willis,  3  Head,  an  ofience,  and   two   actual  N 

(Tenn.)  157.  the  superior  court  thereafter  t 

1.  Brown  r.  Slale.7  Humph.  (Tenn.)  it  does  not  appear  from  the  M 
155.  an  Indictment   has   been  four 

2.  Milan  v.  State.  14  Ark.  346;  Rni-  him, he  is  entitled  tobedischii 
ney  v.  People,  S  lit.  (3  Gilm.)  71;  imprisonment,  although  he  hi 
Nomaque  r.  People,  i  111.  (Breese)  109;  fact  arraigned  and  pleaded  "ni 
Jackson  v.  State,  21  Ind.  79;  State  v.  And  If  a  third  actual  term  hi 
Cox,  6  Ired,  (N.  Car.)  440;  State  v.  without  such  record  of  the  li 
Shields,  33  La.  An.  993;  State  -.:  Pitts,  is  entitled,  under  the  statute. 
If)  La.  An.  914;  j  So.  Rep.  118;  charged  from  the  crime. 
Com.  V.  Johnson.  Thatch.  Cr.  Cas.  Cawood,  1  Va.  Cas.  527. 
(Mass.)  1%;  Chappel  !■.  Stale,  8  Verg.  3.  Milan  v.  State.  14  h 
(Tenn.)  i6f.;  Brown  r.  State,  ?  Yerg.  Rainev  p.  People,  8  III.  (3  Gil 
(T«nn.)  367;  Com.  v.  Cawood.  2  Va.  4.  Stater.  Heaton.  33  W.  \ 
Cni.si7;Burgessi'.Com..  jVa.Cas.  483.  6.  Mose  1'.  State,  35  Ala.  4; 
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recommitted  to  the  grand  jufy,  by  whom  it  was  found  and 

rned  into  court,  the  record  must  show  the  fact.* 

)  Sufficiency. — Where  the  record  shows  that  the  members  of 

grand  jury  were  duly  empanelled  and  sworn  as  such,  and 
lugh  their  foreman  presented  to  the  court  one  or  more  indict- 
its,  each  being  endorsed  "A  true  bill,"  and  signed  by  the  foreman, 

shows  a  sufficient  finding  and  presentment  of  the  indict- 
it« 

State     V.    Davidson,      3    Coldw.  The  record  In  a  criminal  trial  showed 

in.)  184,  that,  on  a  certain  juHdicai  day  of  n  ccr- 

McKenzie   f.  State,  24   Ark.  636;  tain   term   of   the   court,  and  before  > 

damer  v.  State,  17   Fla.  895;  Fitz-  judge  of  said  court,  the  grand  jury  pre- 

ick  f.  People,  9S   III.  369;  Clare  v.  sented   and   tiled,  as   true   bills,  certain 

s,  68   Ind.  17;  Beavers  r.  State,  58  IndiclmentB  bv  their  numbers,  followed 

530;  Willey  V.  Slate.  46  Ind.  363  "             -         '    -                        ... 
:y   V.   State.  39   Ind.  438;  Wall  v 

:,  13   Ind.    150;  Millar   f.  State,  L         _     ..   _      .    ^ , 

.   174;  Pearce   f.  Com.  (Ky.),  8  S.  with   the  dale,     //c/rf,  that   the  record 

itep.  393;  Cooper  r.  Slate,  59  Miss,  showed  that  the  indictments  were  "duly 

Lee   V.  State,  45   Miss.  114;  State  returned  In  open  court  and  filed  by  the 

ayton,  90  Mo.  110.  clerk."    Clare  i'.  State,  68  Ind,  17. 

lus   where   the   record   thows  that  An   indictment   recited   the   slyle  of 

frand  jury   came   into   open  court  the  court,  and  state,  the  time  and  place 

through   their   foreman    returned  of  the  session  of  the  court,  the  names  of 

indictment,  etc.,  it   is   a  sufficient  the  parties,  and  that   the  grand  jurors 

pliancc  with  the  statute.     See  State  were   of  the  proper  county,  good  and 

lyton.  90  Mo.  220,  lawful  men,  duly  and  legally  empanelled, 

nd  a  recital  of  the  record  that  "this  charged  and  sworn  to  enquire,  etc.,  etc 

comes   again   the   grand   jury  and  The    accompanying     record,    upon     » 

mis  to  the  court  indicltnents  in  the  change  of  venue,  recited   that  such  in- 

wing  cases,"  sufficiently  recites  the  dictment  was  returned  Into  open  court. 

:ntment  of  an   indictment  in  open  Held,   sufficient.     Bailey    v.    State.  39 

I.     Fitzpatrick   ^^.   People,    98   111.  Ind.  438. 

A  recital  in   the  record  that  "on  the 

here  the  record  of  a  criminal  prose-  12th    day    of  Octo'ber,   1869,  the  grand 

in   showed  that  "the  regular  grand  jury  of  said  county  liied   in  said  circuit 

for  said  court,"  having  been  duly  court  of  said  county  aforetaid  an    in- 

anelled  and    sworn,  "returned  into  dictment  in  the   wor'ds   and  figures  fol- 

I  court,  and  upon   their   oaths  pre-  lowing,  to  wit:"  and  a  copy  of  the  in- 

;d"    the    Indictment    in    question,  dictment  following,  on   which   the  ac- 

that   the  indictment  was  prmerty  cused  was  tried,  it  not  appearing  that 

cntrd  by  a  legal  grand  jury.  Beav>  any  objection    was    made  in  the  court 

'.  State.  58  Ind.  530.  below  to  the  indictment  as  not  having 

here  the  records   shows   that  the  been  "filed,"  is  sufficient  to  show   that 

ibers  of  the  grand  jury  were  duly  the  indictment  was  duly  presented  and 

-n  as  such,  and  the  caption  of  the  filed,  as  required  by  law.     Lee  v.  State, 

:tnient  states  that  the  jurors,  "duly  4;  Miss,  1 14. 

en,  empanelled    and    sworn    dlh-  Where  a  transcript  shows  thai  a  grand 

ly   to  enquire,"  etc.,  "do  present,"  jury   was    sworn    and    empanelled,   of 

this  sufficiently   shows  a   present-  which  B.  was  appointed   foreman,  and 

t  '-upon  their  oath."     Polsdamer  v.  that  afterwards  the  same  grand  jury  re- 

e.  17  Fla.  895.  turned  into  court  sundry  bills  signed  bir 

here  the   record   recites   that   the  their  foreman  as  true  bills,  and  contains, 

id  jury  came  into  "open   court  and  a  statement  bv   the  clerk   that  the  in- 

med     the    following    indictment."  dictment  whicK  follows  is  one  of  these, 

ig  its  number  and  setting   It  out.  it  and  then  the  indictment  is  set  out.  en- 

L'ienlly  shows  that  it  was  returned  dorsed  "a  true   bill.    B.,   foreman."  the 

open  court,  and  sufficiently  identi-  record  sufficiently  showK  the  return  of 

the   indictment.     Wllley  v.  State,  the  indictment  Into  court  by   the  grand 

^d.363.  jury.     Wall.  v.  State,  23  Ind.  150. 
.t25 
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((/)  Admissibility  and  Sufficicfuy  as  Evidence. — A  pr 
dorsement  by  the  clerk  of  the  filing  of  an  indictment, 
cient  evidence  that  the  same  was  duly  found  and  return 
withstanding  an  omission  of  the  record  to  so  state.'  1 
recorded  entry  of  a  presentment  of  an  indictment  is  ad 
in  evidence  to  show  the  true  date  of  the  indictment.* 

(7)  As  to  the  Grand  Jury — \a)  Showing  the  Organizat. 
ilie  record  should  show  that  the  grand  jury  was  duly  emj 
sworn  and  charged,  as  well  as  that  the  jurors  came  from  the 
of  the  district  in  which  the  indictment  was  found,  where 
dictment  itself  states  that  the  grand  jury  was  duly  em[ 
sworn  and  charged,  the  record  sufficiently  declares  that  th 
jury  was  lawfully  empanelled.* 

But  to  sustain  an  indictment  it  is  not  necessarj-  that  thi 
should  show  the  mode  in  which  the  jurors  for  the  te 
drawn.  This  sufficiently  appears  from  the  venire,  whict 
sumed  legal.* 

(^)  Appointment   of    Foreman.— \t    is   not    necessary  1 

Wliere    Ihc    retord    hIioh's   that  the  court    bv    the  grand  jurv. 

grand  ]\iry  in  a  bodj'  oamt:   into   court,  blati',  S9  Miati.  id-j. 

and  through  their  foreman  presented  to  An  indvrsenienl  bv  the  cl 

the  court  six   bills  of  indictment,  each  court  upon  an  indictiiient  ■■fil 

endorsed  "a  true  bill"  and  signed  by  the  court   Nov.  yiVti,  1866."  does 

foreman,  and  that  at  that  term  the  grand  thnt  the  indictment  wat.  reti 

jiirj'  of  the  stale  in  and   for  the  countj'  court  bv  the  grand  jurv,  and 

(naming   it),  duly   empanelled,   sworn,  a^iiinxt  the  defendant  must  b 

and  charged  lo  enquire  within  and  for  McKenzie  v.  State,  ii  .Ark.  ( 

said    county    througli     their     foreman  1.  State  i'.  Grate,  <S  Mo,  ; 

(naming  him),  presented   to  the  court  3.   So  jtc/i/.  where  it  chai^ 

(iundry   bills  of  indictment,  which  are  fence  to  have  been  committi 

recorded,  and  among  which  is  the  record  i8lh.  and  Ihe  clerk's  Indorsem 

of  one   against   the  defendant,    it  was  sented  it  to  have  been  filed  0I 

held  that  the  record  shows  affirmalivelv  but  the  record  entrj'  showed  : 

that  the  indictment  was  returned  into  turned  August  iglh.     Kenned 

court   by    the    grand    jury.     Millar  v.  11  Tex.  App.  73. 

State,  2  Kan.  :74.  3.    Walter  r.  Slate,  105  Im 

Under  A  itstnt*  providing  that  "Ihe  Padgett  v.  State,  103  Ind.  ss* 

indictment    must   be  presented  by  the  State.  102  Ind.  539:   Stoul  r. 

foreman,  in  the  presence  of  the  grand  Ind.  1  ^o;  Powers  r.  State.  S' 

jury,  to  the  court,  and   filed   witli  the  Alley "f.  Slate,  3a  Ind.  476. 

clerk,"  is  substantially  complied  with  by  Olvlni  Uie  inltUl  only.  Int 

the    following    record     entries:     "The  full  ChiiaUui  name  of  one  ol 

grand  jury  appeared  in  open  court,  and  jurors,   in   the   record,  kfid 

by  and  through  their  foreman  made  the  tion  to  the  indictment,     Ston 

following  report,"  followed  bv  Ihe  entry  30  Ind.  1 1  ^. 

of  I  be  indictment.     And;  "O'n  the  back  4,  Collier   ;■,   Slate,  i    Stt 

of  said  indictment  is  the  following  in-  3S8. 

dorsement,  viz:   *A   true   bill,    W.   W.,  Where  the  award  of  the  i 

foreman.'      And:    'Received    from  the  in   the  usual  form  for  a  jur 

foreman  of  the  grand  jury,  in  the  pres-  etc.,   '"to   recognize   upon    t 

eiice  of  the  grand  jurv,  and  filed  in  open  whether,''  etc..  and   it  appear 

court.'"  Pearcer.  Cim.  [Kv.),  SS.  W.  of  the  jurors  was  affirmed,  th 

Rep.  893.  sufficient.      State  i-.  Price,  1 

Indonement  m  "FOed"  by  Clerk.— If  (6  Ilalst,)  303. 

an  indictment  is  marked  "tiled,"  by  the  It    is   not   nece^sarv   that 

clerk,  with  the  date   and  his  signature,  appear  on  the  record  of  an  i 

thi«  is  evidence  of  its  legal   return  into  by  what  authoritvand  Ijeforc 
!j2(i " 


rindiag,  CapdDD,  Mc  INDICTMENT.  UpUm,  IttdorMmtat,  etc 

rd  in  a  criminal  case  should  show  the  appointment  of  a  fore- 
to  the  grand  jury  who  found  the  indictment.' 
)  S/itrdfing  Venue  or  County. — It  must  affirmatively  appear  in 
record  that  the  court  was  held  not  only  in  the  county,  but  in 
proper  place  in  the  county,*  because  it  cannot  be  presumed 
he  court  that  an  indictment  was  found  by  the  grand  jury  of 
proper  county  or  in  the  proper  place,  in  the  absence  of  any 
;ment  in  the  record  to  that  effect.' 
i)  Showing  Signing  and  I ttdorscmiiil. — The  record  must  show 

the  grand  jury  returned  the  indictment  into  court  "a  true 
"  and  this  requisite  is  satisfied  by  an  entry  showing  that  the 
id  jury  brought  in  the  bill,  which  was  endorsed  by  the  foreman 
rue  bill,"  was  spread  on  the  record.*  It  would  seem  that  the 
t  entry  on  the  docket  of  simply  ''a  true  bill,"  is  a  sufficient 
rd  of  the  finding  of  the  grand  jury.* 

.'here  the  record  docs  not  show  whether  the  indictment  was 
■as  not  correctly  endorsed,  the  decision  of  the  trial  court  on 
.  point  will  be  held  correct.* 

o)  Reciting  Evidence  ami  Nanus  of  Wit nesscs.^Xx.  need  not 
ear  of  record  that  the  indictment  was  found  on  sworn  testi- 
ly.'     Neither  is  it  necessaiy  that   it  should  appear  of  record 

the  witnesses  upon  whose  evidence  the  indictment  was 
id  were  sworn  in  open  court  and  sent  to  the  grand  jury  to 
:  evidence  of  the  case;"  and  although  the  names  of  the  wit- 
h;s  should  be  endorsed  on  the  indictment,  they  need  not  be 
ie  a  part  of  the  record.* 

;rse  jury  were   returned   and   em-  utatc,  of  and   concerning   all   offence-.. 

lied.       Nor    "when,    where     and  elc.  and   bv  such  grand  jury  "it   was 

■e  whom   the  Iraverse  jurors  were  precented  in  manner  and  form  follmv 

n  or  affirmed."     Slale   i'.  Price,  ii  ing.  that  i*  to  sav,"  netting  out  Ihe  hill 

.  L.  (6  Ilalst)  203.  of  indiclment,  th'e  record   is   sufficient 

Yates   V.  People,  38   III.  537.     See  without  copjing  the  cntrv  or  "a  true 

>1e  V.  Roberts,  6  Cal.  114.  bill."  usual  on  the  backs  of  indictments. 

Carpenter    v.   State.    1;    Mis*.    (4  Slale  r,  Guilford,  4  Jones  L.  (N.  Car.) 

■,)    168.  Kj, 

Clark    V.   Slale,    i    Smith    (Ind.)  KMordlnc    or   FlUng.— Under    Code 
Tenn..«eclion  4S54,  requiring  the  clerk  ol 

the  record  states  onlv  that  it  was  the   circuit   court,   in   felonv   casea,   to 

;nted  that  the  defendant,  etc.  but  enter  the  indictment  at  full  length  on 

not  state  that  the  indictment  was  Ihe   minutes   of  the   court,  his   failure 

d  bv  the  grand  jurv  of  the  proper  to   copv    the   IndotKement   of  "  a   true 

t_v.  the  indictment  is  bad,  and  may  hill"  by  the  foreman  of  the  grand  jury 

[lia^hed    on    motion,    or    jirdgmcrit  required     bv     section     5iy;i.    does     nol 

^led.     Clark  v.  State,  i  Ind.  J53.  vitiate  the  indictment.  State  !■-  Ilerron, 

Bennett!'.  Slalc.8JIiimph.(Tenn,)  86  Ten n.  44J. 

5,    Hopkins    J.  Com.,  50    I'a.   St.  9;  s. 

Indiana,  the  record  of  an  indict-  c  ,  88  Am.  Dec.  qiS. 

t  need  not  show  that  the  indictment  •.  State  v.  WiUon.  3  Mo.  115. 

signed  bv  the  prosecuting  altornev.  T.   Lniled    States    i'.Murphv,4    Mc- 

thai  there  was   a   foreman  of  Ilie  Ar.  C.  C.  375. 

d    jury.      McGrcgg    r.    Slate.    4  S.  Kinj;' !■,   Stale.  6   Mi-s.  (<;   How.) 

kr.  {Ind.)  101.  71o:  Oilman  ;■-  Slate.  I  Himiph*.  [Tenn.) 

here  a  record  show  that   a  grand  tff. 

was     drawn     and     empanelled.  •.     HarHman    r.    Stale,    J     Greene 

n,  and  charged   to  enquire  for  the  {lowaj  170. 


Ike  rfndlBg,  CkpUon,  Me. 
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(ii)  Describing  Offence  and  Defendants. — The  record 
finding  of  the  grand  jury  need  not  particularly  describe 
fence,  a  general  description  being  sufficient.' 

(12)  Designating  Court. — The  record  should  show  that 
dictment  was  found  and  returned  to  and  the  trial  had  b 
proper  court,  and  where  the  judge  who  tried  the  case  p; 
by  exchange  with  the  regular  judge  of  the  district,  if  tV 
script  shows  that  fact  in  the  caption  of  the  case,  it  sufl 
shows  the  lawful  authority  of  the  judge  who  presided.* 

(13)  Slimving  Arraignment  and  Plea. — The  record  mui 
a  formal  arraignment  and  plea;'  but  a  failure  of  the  < 


Tex.  App.  iql'-,  Hatley  v.  State,  14  Tex. 
App.  317;  Com,  V.  Nutter,  8  Grail. 
(Va.)   699;  Com.   I'.   Snider,  3   Leigh 


the  olTence  chareed  Is  not  ei 
ctally  if  the  defect  \%  suppi 
subsequent  part  of  the  recon 
wyn    V.  State,  4    Sm.  &    M.  [ 


Entry  on  Becord. — Ab  to  what  is  a 
euRicient  entrv  on  Ihe  record  of  the 
finding  of  an  indictment  for  a  misde- 
meanor by  a  grand  jury,  see  Com.  v. 
Nutter.  8  Gralt.  (Va.)  699. 

Under  Tex.  Rev.  Codes,  it  is  not 
required  that  the  entry  of  the  present- 
ment of  an  indictment  shall  state  the 
olTence  charged.  Hasley  i'.  Stale,  14 
Tex.  App.  217. 

Thf  clerk  of  the  trial  court  Is  not 
required  to  enter  upon  his  minutes  the 
name  of  the  offence  charged  against  an 
accused,  and  the  fact  that  he  misnamed 
Ihe  offence  on  his  minute  t)ook  cannot 
vitiate    the     indictment.       Rowlett    v. 


indictment  under 
maliciously  shooting,  stabbing,  cutting, 
etc.,  as  follows:  "  ^nlndictmentagainst 
Charles  L.  Crookham,  malicious  stab- 
bing, a  true  bill,"  Held  to  We  a  suffi- 
cient  entry,  without  describing  it  as  an 
indictment  for  felony.  This  was  neces- 
sarily implied  in  phrase  "  malicious 
stabbing.  All  malicious  stabblnes  are 
felonies.  Crookham  r.  State,  5  W.  Va. 
jio. 

The  record  stated  that  two  Indicl- 
nienls  against  surveyors  of  roads  were 
lound  true  bills  by  ihe  grand  jury,  not 
naming  the  surveyors.  Held,  that 
there  was  no  sufficient  Rniling  of  the 
Indictment  shown  by  the  record.  Com. 
r.  Snider,  2  Leigh  (Va.)  744. 

In  tbe  antry  on  the  minutes  of  the 
court  that  an  indictment  has  been 
found  against  A  B  an  omlttsion  to  state 


Where  the  caption  of  an  ii 
styled  the  court  at  which   it  v 

the  county  of  M, 
award  of  the  i-enire  styled  tl 
of  whom  one  w-as  a  justii 
supreme  court  and  the  others 
the  court  of  common  pleas,  a 
of  the  court  of  oyer  and  terr 
general  jail  delivery,"  it  was 
the  style  of  the  court  was  coi 
was  the  title  given  in  the  sta 
reports,  and  tl^al  the  style  of  I 
was  correct  for  the  same  rcas 
rian  V.  State,  22  N.J.  L.  (2  Z 

In  Norlk  Carolina,  in  the 
an  indictment,  it  Is  proper  to  1 
taken  "  at  a  superior  court  of 
not  a  superior  court  of  law  >i 
State  I'.  Kimbrough,  2  Dev. 
43'- 

S.    [larman    v.   Stale,   11 
See  Mcjunkins  v.  Slate,  10  It 

A  record,  not  expressly  sti 
the  defendant  wag  arraigned,  t 
that  he  appeared,  moved  by  h 
to  quash  the  indictment,  am 
motion  being  overruled,  he  pi 
guilty,  submitted  his  cause  f< 
the  coi»rl,  moved  for  a  new  tr 
arrest,  is  sufttcient.  Sohn  v. 
Ind.  1S9. 

Where  a  clerk  stated  In  the 
a  criminal  case,  that  "the  said  i 
having  been  arraigned  at  the 
of  Ihe  court,  pleaded  not  e 
put  himself  upon  the  counlrT, ' 
was  in  fact  no  arraignment  r 
in  the  record  of  the  proceedir 


rtadiBS,  caption,  Bt«.         INDICTMENT.  Caption,  iBdonamrot,  lU. 

rk  the  entry  of  a  plea  in  a  criminal  case  as  fully  as  he  ought 
have  done,  cannot  prejudice  the  defendant.*  The  record 
)ws  a  sufficient  arraignment  of  the  defendant  when  it  states 
it  he  appeared  in  proper  person  and  by  counsel,  at  the  trial, 
i  waived  the  reading  of  the  indictment  and  pleaded  not 
Ity." 

14)  C/tange  of  Venue — (a)  Place  and  Time  of  Recording  or 
ing. — Where  an  indictment  is  found  in  one  county  and  the 
lue  changed  to  another  county,  and  the  trial  had  there,  the 
ictment  must  be  recorded  in  the  county  where  it  was  found,* 
1  should  constitute  a  part  of  the  record  of  the  county  where 
:  case  is  tried.*  On  a  change  of  venue  the  transcript  of  the 
ord  must  be  sent  to  the  county  to  which  it  is  removed,'  and 
ere  the  original  indictment  is  transferred  at  the  term  at  which 
;  same  was  transferred  for  trial,  the  court  may  at  any  time 
ring   the    term,  after  conviction,  order  the   indictment  to  be 

b')  Contents  of  Record — What  S/iould  Be  Shown. — Where  an 
ictment  is  found  in  one  county  and  tried  in  another,  a  tran- 
ipt  of  the  record  in  the  original  court  should  be  filed  in  the 
V  court,  showing,  among  other  things,  the  empanelling  of  the 
■nd Jury  and  the  return  by  that  body  of  the  indictment  into 
irt.'  When  an  order  was  made  for  the  delivery  of  the  in- 
tment    to    the    latter  court,*   and    when    the  record  of  the 


iioat  term,  it  wa>  keld  Ihit  it  did         1.  People  v.  O'Lcary  (Cal),  :6  Pac. 

legally  appear  that  the  accused  ever  Rep.  SS4. 

arraigned,  it  being  incompetent  for        3.  Statei'.Braunschwelg,36Mo.  J97. 
clerk,  at  a  Bubsequent  tenn,to  make        S.  Reed  v.  Slate,  8  Ind.  lOO.     Com- 

rnlry  of  what  had  transpired  fli  the  fare   Beauchamp   v.    Stale,  6   Blackf. 

reding  term.      McQuiilen  v.  SUte,  (Ind.)  199. 

4iM.  {8  Smed.  &  M.)  587.  V    See     Daty    v.    SUte,    7    Blackf. 

/here  a  defendant  pleaded  a  former  (Ind.)  4" 

-      ith   a         -     " 

of    a        T.   Pulling  v.  Slate,  16  Ind.  458; 

...orari  Doij-    V.    Stale,  7   Blackf.   (Ind.)   417; 

tu    lu    vM..— ..    -     ...u.v     complete  Cniiser  v.  Slate,  3  Harr.  (N.J.)  jo6. 

>rd,  and  the  prosecuting  officer  then  '    The    jurisdiclion    of   the  court  that 

1  a  general  demurrer   to   the   plea,  tried  Ihe  cause  can  be  ihown  only  by  a 

ling  thai  the  cfrliorari  had   been  statement  in   Ihe  nature  of  a  caption  to 

med.  and  that  the  whole  record  was  its  proceedings.  Ihat  the  indictment  was 

ire  the  court,  but  neither  suggesling  filed   there,  and  that  the   prisoner   was 

diminution,  nor  praving  oyer  of  the  tried  upon  it.     Doiy  v.   State,  7  Blackf. 

ird  as  certified,  il  was  lir^  that,  in  (Ind.)  417. 

miining  the  sufficiency  of  the  plea.         In    a   criminal   cause,    taken    by     a 

court  could  not  take  notice  of  the  change  of  venue  from  one  circuit  court 

>rd  as  certified.     Com,  v.  Roby,  29  to    another,  the   record,  on   a   wril   of 

\t,.  (12  Pick.)  49^.  error,   must   show,   not    only   that  the 

«a  In  Umbg«  of  PrtMnar. — In  ihe  court  before  which  the   indictment  was 

rnce  of  Ihe  prisoner,  the  Blalute  in  found   had  juHsdiclion   of  the   offence, 

■late    allows    the    plea    of   "  nol  but  also  the  court  which  tried  the  cause, 

ly"  to  be  entered  on  the  njinutes  of  Doly  v.  State,  7  Blackf.  (Ind.)  417. 
court.     People  f.  Thompson,  4  Cal.        I.   Cruiser  i/.  State,  3  Ilarr.  (N.  J.J 
106. 
to  C.  of  L.— 34                           629 
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first  court  was  made  of  proceedings  had  on  the  indici 
(c)  Presumptions  in  Favor  of  and  Objections  to  the  Ri 
Upon  a  change  of  venue,  the  court  to  which  the  case  is  n 
is  bound  to  presume  that  the  record  has  been  duly  tratii 
and  deUvered.*  Any  objection  that  the  transcript  does  no 
eriy  certify  the  indictment  and  papers  transmitted  to  be  i 
and  correct  must  be  made  before  and  not  after  verdict.' 

(15)  Reciting  Amendment. — It  is  not  necessary  that  the 
should  show  that  the  defendant  was  present  at  the  timi 
the  motion  to  quash  was  tried,  or  when  the  indictme 
amended  in  an  immaterial  matter,  it  is  only  necessary  tl 
record  should  show  that  he  was  present  at  all  the  importa 
ceedings  taken  in  the  course  of  the  trial,  and  when  the  ve 
the  jury  was  pronounced.* 

13.  Where  Found — Vwaafi—a.  Jurisdiction  Gener/ 
By  the  common  law,  crimes  and  misdemeanors  are  cognizal 
punishable  exclusively  within  the  jurisdiction  where  tt 
committed.* 


1.  Jenkins  f.  State,  30  M1«B.  408.  by     certiorari     from     the   o. 

An     indictment    certified   from    one  tenniner  to  the   supreme  cour 

county  to  another,  on  a  change  of  venue,  down  to  the  circuit  court  for  tri 

must  be  identical  with  the  original,  and  verdict  rendered  for  Ihe  defen 

contKin  tlie  namet  of  all  the  persons  in-  state  cannot  be  permitted  to  sh 

dicli'il;  otherwise,  a  judgment  rendered  certificate    of    the    clerk  of  < 

on  it  will  be  reversed.     Smith  v.  Slate,  terminer,  or  even  \>y  the  prodi 

36  III.  190.  an  original   indictment,  thai  tl 

Section  309  of  the  act  regulating  crim'  made  bj  that  court  is  untrue- 

inal   proceedings  provides:   "When  an  JonCH.  40  N.J.  L.  (6  HsUt.)  iS 

indictment  ia  found  in  the  court  of  ses-  Where  the  venue  is  changet 

sions  for  murder,  manslaughter,  etc.,  It  jection   that   the  indictment  li 

shall  be  transmitted  bv  the  clerk  to  the  script  of  the  original  Is   of   r 

district  court   sitting  in  the  counlv,  for  Pleasant  v.  State.  15  Ark.  6^4. 

trial,  except,"  etc.  An  indictment  tound  The  certified  copj'   of  the  in< 

in   the  possession   of  the  proper  otiicer  (transmilled  on   a    change  of 

would   not  be   invalidated  because   not  may   be   read  to  the  jury  on  t 

endorsed   by   himself,   aa  clerk   of  one  and,  therefore,  if  the  entire  tr 

court,   to  himself,  as  clerk   of  another  containing  a  copy  of  the  indie 

court.    People  v.  Thompson.  4  Cat.  138.  olTered,  and  the  defendant  objc 

Ghuttc  of  Vanna — Mlatako  oTOIuk. —  as  u  whole,  his  objection  may 

Upon   the  transfer   of    certain   indict-  ruled.     Harrall  !■.  State,  )6  Al 

ments    from   the   district  court   to  the  «.   State  v.   Pierre.  39  La.  j 

county  court,  the  clerk  certified  that  all  Slate  r.  Clark,  ^   La.  An.  558. 

of  them  were  signed  by  the  foreman  of  Code  Crim,  Proc.  Tei..  art. 

the    grand    jury.    The   indictment    in  reels  all  amendments  of  an  in 

question  was  not  so  signed.     I/etd,  that  or   information  to  be  made  by 

the   mistake  of  the  clerk   did   not  in-  the  court,  and  under  its  directii 

validate     the     Indictment,    where    the  allegation  of  the  time  when  th< 

transcript    was  in    other  respects   suf-  court  began  at  which  an  indlcti 

licienl  to  Identify  the  indictment,  as  the  found,   being    surplusage.     //> 

clerk  was  not  required  to  certify  as   to  such  statement   might  beslric 

t]ie   signature.     Robinson  r.  State,   24  and     an    amendment    of    sut 

Tei.  App.  4.  though   necessarv.   when    mac 

3.   State  V.   Williams,  3  Slew.  (Ala.)  direction  of  the  court,  need  n< 

454.  cited  in  the  record.     Osborne 

».  Sharp  V.  State,  I  Clarke  (2  Iowa)  14  Tei,  App.  39S. 

454.  6.   See  also  IX.,  lo. 

Alter  an  indictment  has  been  removed  <.   Com.  v.  Kunxmann,  41  Pi 
630 
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b.  Indian  Lands,  Waters,  etc. — Where  lands  are  set  apart 
'the  government  for  the  use  of  Indians  who  are  quartered  there- 
L,  so  far  as  the  administration  of  justice  to  persons  not  belong- 
g  to  the  Indian  nation  or  tribe  is  concerned,  these  lands  form 
c  integral  part  of  the  counties  or  districts  within  whose  bound- 
ies  they  are  included,  and  all  crimes  or  misdemeanors  committed 
>on  such  reservations  are  to  be  indicted  and  punished  in  such 
unty  or  district.' 

Where  works  are  erected  on  the  waters  of  a  stream  in  one  state 
country  which  corrupt  the  waters  of  the  same  stream  in  an- 
her  state  or  country,  an  indictment  therefor  can  be  prosecuted 
the  state  or  country  where  erected.* 

An  offence  committed  in  a  bay  which  is  entirely  land-locked 
id  enclosed  by  reefs,  is  not  committed  on  the  high  seas  within 
e  purview  of  the  act  of  Congress  of  March  26th,  1804,  ch.  40.' 
A  State  statute  providing  that  when  a  person  shall  commit  an 
fence  on  board  a  vessel  or  float,  he  may  be  indicted  in  any 
lunty  through  any  part  of  which  the  vessel  or  float  may  have 
issed  on  that  trip  or  voyage,  is  not  confined  to  that  part  of  the 
)yage  where  the  offence  is  committed,  but  extends  to  the   entire 

ip* 

c.  Offences  Committed  in  Other  Countries. — It  has 
;en  said  that  where  an  offence  is  committed  out  of  the  jurisdic- 
3n   of  the  state,  an  indictment  cannot  be  found  and    maintained 

the  state  for  such  offence;*  but  the  general  doctrine  of  the 
ates  of  this  country  is  that  where  a  person  commits  larceny  in 
le  state  and  takes  the  stolen  property  into  another,  he  may  be 
dieted  in  the  latter  state  for  the  larceny  ;*  and  it  has  been   said 

BlilBt  Oat  OonTicU— Nulla  of  Crlma.  9.   Com.  r.  Lyons,  1  Pa.  L.  J.  497. 

A  convict  who  has  been  sentenced  to  I'nder  an  indictment   for  overdowinE 

:crm  of  imprisonment  in  tht  penitcn-  a  highwaj'.  by  means  of  the  ereclfon  of 

iry  is,  in  contemplation  of  law.  still  in  a  dam;  held  that,  since  the  nuisance  wm 

E 'penitentiary,  although  he  may  have  in  New  Hampshire,  it  was  of  no  conae- 

en    hired    out.    in    accordance   with  quence  that  the  dam  itself  was  in  Maine. 

itutory  provisions.     Hence  he  may  be  State  ;■.  Lord.  16  N.  II.  357. 

dieted    and    tried    in    the   coimtv  in  3.    I'.  S.  \:  Robinson,  4  Mason   (C. 

lich  the  penitentiary  is  located,  foran  C.)  307. 

fence — e.g.,  the  murder  of  his  guard  4.   Nash  r.  State,  z  G.  Greene  (Iowa) 

committed  in  another  eounlv.    Ruffin  286. 

Com„  II  Gratt.  <Va.)  790.  '  B.   Manlry  v.  People,  7  N.  Y.  jgj. 

The  constitution  of  Mi^houri  confer-  As  to  the  question  of  venue  and  where 

ig    no    power    on  Ihe   lef^islatiire  to  to  be  laid,  see  4   Am.  &   Eng.   Ency.  of 

ithoriM  the  prosecution  of  a  crime  in  L..  til.   Cri»iin.\l   Procedubk,   III., 

eounlv   other  than  that  in   which  il  1,  h,  p.  736, 

IS  cotnmitted,  hrld  that    Rev.   Stat.,  1.   State  v.  Ellis,  3  Conn.  1854  ■.  c,  3 

i6q8,    which   authorizes    an    indict-  Am-  Dec-  175;  State  v.  Bennett,  14  Iowa 

ent   to   be   found  in  either  of  two  or  4711;  Com.  x:  Andrews,  2  Mass.  14;  i.e., 

ore   counties,   where   it   !■<   matter  of  3  Am.  J>ec.  :7;  Com.  r.  Cullins,  1  Maw. 

lubl  in   which  the  offence   was  com-  116;  State  i.  Seay,   3  Stew.  ( Ala)  113; 

iticd.  and  gives  Ihe  court  of  Ihe  co.inly  H.  c,  20  Am.  Dec.  166;  People  D.Burke, 

here  Ihe  indictment  was  found  juris-  II  Wend.  (N.  Y.)  my,  U.  S.  v.  lUmil- 

ction    of   Ihe    ofTence.  is  unconstilu-  ton.  1  Muson  (C.  C.)  151.   Con/ra,  State 

jnal.     State  t:  Ilalch.  91  Mo.  tfA.  v.  Le  Blanch,  31  N.  J.  L.  (l  Vr.)  Si. 

1.  Millar  v.  Slate,  I  Kan.  174.  In  such  cases  it  Is  competent  to  t.%- 


Tte  Flkdlng,  C^tdoD,  ata. 


INDICTMENT. 


that  the  receiver  of  goods  stolen  in  one  state  and  broue 
another  may  be  indicted  for  the  receiving  in  such  latter  t 
d.  Offences  Committed  in  Other  Counties— (0 
and  Receiving  Stolen  Goods. — As  a  rule,  offences  are  to  be  i 
and  punished  in  the  county  where  they  are  committed,  bt 
the  crime  is  committed  in  one  county  and  continued  in 
county,  it  may  be  punished  in  either  county  in  which  the 
is  apprehended.*  It  is  a  usual  rule  that  where  goods  ar< 
in  one  county  and  carried  by  the  thief  into  another 
he  may  be  indicted  and  tried  in  any  county  in  which  he 
found  in  possession  of  the  stolen  goods ;  but  an  indictmi 
trial  in  that  county  will  be  a  bar  to  an  indictment  and  tria 
other  county.'  And  any  one  who  aids  and  abets  in  a  lar 
one  county,  and  is  afterwards  concerned*  in  the  possess 
disposal  of  stolen  property  in  another  county,  although  th 
were  removed  to  this  latter  county  without  his  agency  or  i 

amine  wilnesses  ae  lo  the  original  tak-  415;  Reg.  v.  Sliarp,  s.  c.,  19  1 

ing  in   another   state.      McFarland    t.  &Eq.  531. 

Stale,  4  Kan.  68.  A  draH  or  order  for  a  Bum 

Under  section  174  or  tile  criminal  act,  was  drawn  by  defendant,  ag 

making  the  retention  within  this  state  insurance   company  in   the  c 

of  property  stolen  without  equivalent  to  upon  the  insurance  company  i 

the    originai    theft,    each    asportation,  of  N.  Y.,  where  it  was  accept 

animo  ftirandi,  is  a  new   caption,  and  check  drawn  upon   a  bank  ir 

the  larceny  may   be   indicted  and  pun-  pay  it,  which  check  or  its  proc 

ished   In   any   county   into  or  through  received  by  the  defendant  in  I 

which  it  may  be  brought.     McFarland  that  the  alleged  offence  of  1 

V.  State,  4  Kan.  68.  obtaining  the  money,  having 

For  a  full  discussion   of  the   subject  Bum'matcd  in  B.,  was  within  ihi 

t>ee  tit  Larceny.  tion  of  a  court  having  local  ju 

1.   U.  S.  V.   Hamilton,   1   Mason   (C.  in  thai  city,  although  the  cou 
Y.  would  also  have  juriMiicti 

1.  &  Eng.  Ency.  of  L.,  tit.  the   New   York   statute,  that 

i^KininAi.     Pruceduke     III.,    I,   b,  crime  is  committed  partly  in  1 

{ 1 ),  pp.  736.  737.  ty  and  partly  in  another,  or  ll 

S.  Aaron  v.  State,  39  Ala.  684;  Feo-  effectB  thereof,  constituting  01 

pie  V.  Garcia,  35  Cal.  ^31;  Tip-  to  the  conKiimmalion  of  the  ol 
pinsi>.  State,  14  Ga.  422;  Haskins  i». 
People,  t6  N.  V.  344;  People  i'.  Smith, 
4  Park.  Cr.  Cas.  (N,  Y.)  ajs;  Stale  v. 
Groves,  Busb.  (N.  Car.)  L.  191;  State 
f.  Bryant,  9  Rich.  fS.  Car.)  L.  113; 
Roacfi  V.  State,  j  Coldw.  (Jenn.)  39; 
Com.  V.  Cousin,  i  Leigh.  <Va.)  708. 

Two  carmen  of  a   railway  company 
.  ...;.u  J  wagon  from  a  ------- 


C.)  .«. 
9.  See4A 


n  Middlesex  t 


their  arrival  they  took  some  oats,  which 
had  been  put  into  nosebags  and  carried  in 
the  wagon  during  the  journey,  and 
which  were  intended  for  the  horse's 
food,  and  sold  them  there  for  their  own 
profit.  Held,  that  the  carmen  might 
be  tried  in  Middlesex  for  the  larceny  of 
the  oats  in  the  county  of  Kent,  under 
the  provisions  of  the  stal.  7  Geo.  4,  ch. 
64,  I,  13;  s.  c,  6  Cox  418;   Dears,  C.  C. 


diction  is  in  either  county.' 
Code  Crini.  Pro.,  t)  134;  PeopI 
ick.  ^l  Hun  616;  s.  c.  5  N. 
Rep.  1S5;  3  N.  Y.  St.  Rep.  39! 
An  indictment  alleged  the 
watch  from  the  person  of  one 
county;  but  the  proof  showei 
watch  was  stolen,  if  at  all.  in  1 
1   Kent.     On    and  carried  by  defendant  into 


t>iat  the  crime  was  not  withi 
vision  of  the  Texas  statute  relal 
dinary  theft,  that  "where  pr 
stolen  in  one  county  and  carr 
the  offender  to  another,  he  maj 
ecutcd  either  in  the  county 
look  the  property,  or  in  any  ol 
ty  through  or  into  which  he 
carried  the  same  (Code  Crim. 
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\y  be  indicted  and  tried  (or  larceny  in  such  latter  county.' 
(2)  Otiur  Offences. — There  are  other  offences  which  may  be 
jicted  and  punished  in  different  counties,  such  as  sending 
reatening  letters,'  taking  a  false  impression  of  a  key  for  the 
rpose  of  having  a  false  key  made;'  prescribing  and  delivering 
ison  to  a  person  in  one  county  who  takes  it  in  another,  and 
ere  dies;*  striking  a  fatal  blow  in  one  county  and  the  party 
:s  in  another.*  It  may  be  laid  down  as  a  general  rule  that 
lere  the  crime  is  composed  of  several  elements,  and  a  material 
e  exists  in  either  of  two  counties,  the  courts  of  either  county 
ly,  under  statutory  regulation  to  that  effect,  rightly  take  juris- 
:tion  of  that  crime;"  but  at  common  law,  if  a  material  act  is 
rformcd  in  one  county  and  death  results  in  another,  the  place 
the  crime  is  held  to  be  in  the  county  where  the  first  material 
t  is  committed.' 

e.  Division  of  County  or  Districts. — Where  a  new  county 
formed,  of  territory  formerly  included  in  an  old  county,  an  in- 
rtment  for  an  offence  antecedently  committed  within  the  terri- 
r>*  embraced  in  the  new  county  may  be  maintained  in  the  new 
unty  under  the  usual  allegation  setting  out  the  offence  as  com- 
Ited  in  the  new  county.* 

1);  thofl  from  the  person  being  a  com-  53o;Tvterr.  People.  S  Mich.  320;  Steer- 

Lind  ofience,  composed  of  a   trespass  man   v.   Stale,   10   Mo.  503;  Hanks  v. 

i  a   theft,  both  of  whkh  must  have  Slate,  13  Tex.  App.  189;  £xj#arfe  Rog- 

•a  committed  in  the  counlj'  where  the  er».  10  Ten.  App.  655;  Nam.  v.  Stale,  4 

me  is  laid.     Gage  v.  Stale,  12  Tex.  Tex.  App.  645;  Stater.  Paulej,  11  Wis. 

•P-  '13-  537- 

1.  Com.  I'.  DeHill.  10  Maes.  154.  See  T.  However,  there  in  some  conflict  of 

Larlknv,  this  ^erien.  authority  as  to  whether  the  jurisdiction 

t.   Where  threatening  lettersare  writ-  )h  in  the  courts  of  the  place  where  the 

I  in  onccountv.  and  sent  bv  mail  Into  death  occurred,  or  where  the  fatal  blow 

ilher,  and  there  received  t>j-  the  per-  was  given,  and  to  remove  all  doubt  on 

I  to  whom  addressed,  an   indictment  the  point  the  bodv  has  frequently  b«en 

■refor  should   be  found  in   the  latter,  taken  to  the  county  where  the  first  blow 

fiple   I'.  Griffin,  3  Barb.  (N.  Y.)  417.  was  Hlnick.  See  Green  i>.  State,  66  Ala. 

'^t-e  lit,  TiiREATENiNii   Lkttbr.  40:  s.  c  41    Am.  Rep.  744;   People  i'. 

1.  Griffin  v.  Slate,  16  Ga.  493.  Gill,  6  Cal.  637;  Archer  v.  State,   to6 

L.  In  such  a  case  the  county  in  which  [nd.  436;  Com.  i'.   Macloon,  101  Mass. 

■  partv  dies  will  have  jurisdiction  of  1 ;  -.  c,  lOO  Am.  Dec.  Sy;  Com.  v.  Par- 
:  offence,  although  the  accused  wa-;  ker.  it(  Mass.  {2  Pick.)  sjo;  Tyler  v. 
.-er  in  that  county.  Robbtns  v.  Stale,  People,  8  Mich.  3J0;  State'  f.  Gessert, 
;)hio  St.  [31.  See  BInfield  I'.  Stale.  11  Slinn.  169;  Steerman  v.  Sute,  lo 
Neb  484.  Mo.  ^03;  Hunter  v.  State,  40N.J.  L. 
1.  Sec  State  i.  Johnson.  38  Ark.  s'^&:  (li  Vr.)  495;  Riley  v.  Sute, 9  Humph. 
«e  r.  McGraw,  87  Mo.  161;  Biniield  (Tenn.)  f^Cj,  Cis?- 

State,  15  Neb.  484;   Mack  v.  People.  S.  State    t.*   Bunker,  38    Kan.    737; 

N'.  Y.  235:  Gage  i*.  State,  li  Tex.  Stale  v.  Stokel.v.  16  Minn.  I'&i-,  State  f. 

>p.   113;   McElmurray    v.   Slate,   :i  Kring,   74   Mo.  6ij;   State   v.  Jones,  9 

X.  App.  691;  Reed   v.  State,  if.  Ten.  N.J.  Law  (4   Halst.)  357;  s.  c^  17  Am. 

)p.  586;  Cole  r.  State,  16  Tex.  App.  Dei".  483;    V.  S.  v.    Ilackett,   19   Fed. 

i .  Rep.  S48. 

I.   See  Archer  v.  State,  106  Ind.  42(1;  An  indictment  found  by  a  jury  of  the 

ite   V.  Johnson,   38    Ark.   jfiS;  Tip-  county  of  St.  Louis,  before  the  separa- 

is  V.  State,  14  Ga.  411;  Com.  t.  Mac-  tion   of  county   and   city,  for  a  crime 

<n,  101   Mass.  i;  s,  c,   loo   Am.  nee.  committed  in'lhe  city,  hM  to  remain 

,  Coir>.  V.  Parker,  ig  Masri.  t,i  Pick.)  in  force  after  the  separation,  and   lo  be 
Kfl 


INDICTMENT.  FowerudJ 

TH  Ahshdkevt.' — 1.  Power  and  Jnritdiotlon  to  Allow; 
lie  general  powers  which  courts  have  over  pleadings  t 
:tend  to  indictments,  which  cannot  be  amended  with 
incurrence  of  the  grand  jury  by  which  they  were  found 
statute  which  authorizes  a  material  amendment  to  be 
I  indictment,  if  an  offence  which  the  constitution  requii 
:  prosecuted  by  indictment  only,  the  statute,  it  is  thouj 
r  a  nullity.^ 

able  in  the  cit;  court.  State  i'.  Kriiig,  davit  on   wliich  a  criminal  [ 

Mo.  612.  before  a  justice  is  based;  but 

The  defendant  was  indif  led   for  mur-  sible  it  can  onl^  be  made  by 

r  committed    in  the    county   of   St.  tion  and  swearing  anew  to  Ih 

mis,  an  organized   countv,  to  wliich  affidavit,  or   by  substitution 

'.  unorganized  countieH  of' Lake  Carl-  one.     Strong  v.  State.  105  Im 

1  and   IlasCH  were  attached  for  judi-  An  indictment  may  be  witi 

il  purposes,  bv  anindictmcntentitlcd  in  leave  of  the  court  and  recom 

;  counties  of'  St.  Louis,  Lake  Carlton  amendment  to  the  grand  jury 

d   Itasca,  and  found  by  a  grand  jury  il  was  found,  and  returned  ii 

ected   from   those    counties.      Held,  State  v.   Davidson,  i  Coldw 

5l   Uie  indictment  was  properly  enti-  184. 

d   and   found.     State  v.   Slokely,  16  A  justice  may  allow  a  cor 

inn.  aSi.  be  amended,  either  as  to  juri 

Under    act  of   congress  of   August  or  other    facts.     Linhart   v. 

1,  1886,  dividing  California  into  two  Cal.  380. 

If cial  districts,  and  providing  in  sec-  An  indictment  will  not  be 

<n    II   thai    "alt    offences  heretofore  fective  or  insufficient  if  enoug 

mmitted  in  the  district  of  California  to  constitute  it  good  after  sti 

nil    be   prosecuted,  tried   and   deter-  the  objectionable  parts.     Stat 

ned  in  the  same  manner,  and  with  the  39  Mo.  1132. 

ne  effect,  to  all  Intent  and  purposes.  Power    of  the    court    to   : 

if  this  net  had  not  been  passed,"  the  roncous  allegations  in  an  indi 

I   district   and  circuit  courts   for  ihc  respect  to  anything  or  person 

trlct  of   California    arc    practically  reeled  under  sections  :bi,:ci3. 

ntlnued  in   existence  for  the  purpose  Crim.   Proc.;     People  v.   Kit 

prosecuting  offences  antedating  the  Hun  (N.  Y.)  278. 

ssage    of    the    act,    and    an    indict-  Amending  of   name    ts  pe 

:nt  for  such  an  ofl'ence  found  bv  the  Haywood  v.  Slate,  47   Miss.  I 

>nd  jury  of  the  old  district  or  circuit  Manning,  14  Tex.  402.     Oren 

iirt  aAer   the   passage  of  the  act    is  to   where  the  offence  is  othe 

iperly   found.     U.  S.  v.  Hacketl,  29.  out.     Turpin  f.  State,  19  Ohit 

d.  Rep.  848.  Rough  T'.  Com.,  78  Pa.  St.  495 

[.  For  a  full  discussion   of  the  sub-  \Vhere  a  person  has  been  in 

t  of  amendment,  see  1  Am.   it  Eng.  a  wrong  name,  and  he  disclose 

r.    of    L.,    tit.    AmRN'DMBnt,     pp.  one  before  pleading,  such  nam' 

;55.  inserted    in    place   of   the   ai 

Ganaway   v.    State,  2»    Ala.  77J;  which   he  is  indicted.     See  I 

ate  V.  Sexton.  3   Hawks.  (N.  Car.)  Kelly,  6  Cal.  310:  Dukes  v. 

\\  %.  c,   14  Am.   Dec.  4S4;  State  v.  Ind.  5^7;  s.  c.  71   Am.   Dec.  ] 

irrison,  to  Yerg.   (Tenn.)  541;  Brad-  v.  Hollev,  69  Mass.  (3  Gray)  < 

iw  ».  Com.,  16  Gratt.  (Va.)  507;  s.  c,  v.  Schricker,  29  Mo.  265. 

Am.  Dec.  7:3.  3.  State  v.  Startup,  39  N.- 

[f  an  indictment  is  defective,  lost  or  Vr.)  423,  431;  CalWn   v.  StaK 

itroyed,  the  remedy  of  the  prosecution  780. 

:o  have  the  accusrai  reindicted.      See  English   statutes   have    bee 

inaway  v.  State,  21  Ala.  772;  State  v.  authorizing  amendments  to  be 

irrison,  10  Yerg.  (Tenn.)  542;  Brad-  material  parts  of  an  indictmi 

iw  o.  Com.,  :6  Gratt.   (Va.)  507;  s.  Reg.  v.  Gumble,  L.  R.,  i  C.C 

86  Am.  Dec.  71J.  12  Cox  C.  C.  248;  2i   W.  R.  j. 

It  is  questionable  whether  the  court  T..  N.  S.  f<tfi;i,i  L,  J.,  M.  G.  7 

1  authorize  any  amendmenfctoanafli-  Hewins,    g    Car.    &   P.   ;S6; 


I.  Gar 


INDICTMENT. 


2.  Coment — To  permit  an  indictment  to  bo  amended  on  motion, 
■en  in  an  immaterial  matter,  without  the  consent  of  the  defend- 
it,  is  an  error  for  which  the  judgment  will  be  reversed.* 

3.  Conmmnoe  of  Oraiid  Jury :  ^fabmiauon. — Where  an  indict- 
cnt  has  been  filed  with  the  court,  no  change  can  be  made  in 
e  body  of  the  instrument  by  order  of  the  court  or  by  the 
osecuting  attorney  without  resubmission  of  the  case  to  the 
and  jury.  The  fact  that  the  court  may  deem  the  change  im- 
aterial,  such  as  striking  out  words,  makes  no  difference.  The 
strument  as  thus  changed  is  no  longer  the  instrument  of  the 
and  jury  which  presented  it.* 


■chard,  S  Car.  Si.  P.  561;;  Reg.  v.  \fh- 
rton,  ^  Q;  B.  48;  Graves's  Lord 
impbell  Acls  129;  Archibald's  New 
im.  Proc.  99 

lt*tat«  of  JMtlUl. — In  this  country 
tie  of  the  stales  have  pasted  statutes 
jeofails  for  the  cure  of  mere  formal 
fecta.  State  i>.  Sides.  64  Mo.  J83; 
lie  I'.  Craighead.  31  Mo.  tfii;  Ald- 
Ige  V.  Com..  2  Va.  Ca».  447:  Com.  i'. 
vin.  J  Va.  Cas.  337;  Com.  i-.  Bennet, 
I'a.  Ca».  iiq;  Trimble  ::  Com.,  i  Va. 
IS.  143.  See  Gregor;-  t'.  Slate.  46 
a.  151";  lohnson  f.  Stale,  46  Ala.  iu; 
itc  I'.  Kreps.  S  Ala.  951;  State  i'. 
own,  4  Port.  (Ala.)  410;  Dennis  1: 
ate.  5  Ark.  130;  People  v,  Kellv,  6 
il.  no;  Morrifion  v.  Dapman,  3  Cat. 
r;  Cain  v.  State.  4  Blackf  (Ind.) 
;:  State  v.  Elder.  31  La.  An.  157; 
ale  V.  Durbin.  Jo  La.  An.  408;  Com. 
Hollcy,  69  Mass.  {J  Graj')  458; 
opie  I'.  Cook.  10  Mich.  164:  States. 
rmstrong,  4  Minn.  335;  Miller  v. 
ate.  51  Miss.  ^03;  Garvin  v. 
ate.  JJ  Mist.  J07;  Oambline  v.  State. 
Miss.  6,c;8;  Kline  v.  Slate,  44   MUs. 


;;    Rocco     r.    State,    37   Mist 
cOuire  f.  Stale.^5  Miss.  j6C.; 


3^7; 


Stale.  3; 
.  Dec.   114;   State  i'.  Craighead. 

Mo.s6i;State  v.  Runnals.  49  N.  fl. 
3;  Stite  V.  Hart.  4  Ired.  (N.  C.)  L. 
'•:  Myers  v.  Com..  79  Pa.  St.  30S; 
tm.  V.  Buziard,   «  Gratl.   (Va.]  694; 

ans  V.  State,  tc,  Te».  Sup.  303;  Bokb- 
rd  f.  State.  15  "Tei.  Sup.  307;  Com. 
O'Brien,  2  Brews.  (Pa.)  ^66. 
1.  Johnson  i'.  State.  46  Ala.  iij; 
■egorv  I'.  State,  46  Ala.  151 ; 
cCorkle  1:  Slate,  14  Ind.  19;  People 
Campbell.  4  Park  Cr.  Cis.  (N.  Y-) 


Thee. 


.1  acqi 


lire  jurisdiction 
indictment    be 


bv  the  grand  jurv.  People  i-.  Camp- 
bell, 4  Park.  Cr.  t^.is.  (,N.  V.)  386. 

The  consent  of  the  defendant  to  a 
correction  of  Ihe  indictment  in  open 
court,  with  reference  to  the  date  oflhe 
alleged  defence,  is  binding  on  him. 
McCorkle  v.  Slate.  14  Ind.  39. 

Where,  on  demurrer  to  an  indictment 
for  lareenv  in  stealing  a  dog,  it  was 
stipulated  'thai  Ihc  indictment  should 
be  considered  as  alleging  that  Ihe 
dog  had  been  made  tame,  and  that  the 
defendant,  knowing  it  10  be  such,  felo. 
niouslv  took  and  carried  awav,  etc.,  it 
was  i'eld  that  the  stipulation  shouhi  lie 
disregarded  in  det-iiling  the  demurrer. 
People  T.  Campion,  4  Park.  Cr.  Cas. 
(N.  Y.)386. 

>.  fx/nr/cBain,  I2[  U.S.  1;  bit.  30, 
L.  ed.849;  9Cr.  L.  Mag.  646;  j  Am. 
L-  Reg.  433;  35  Alb.  L.  J.  424.  See 
Slate  V.  Withrow.  47  Ark.  551; 
McGuire  i'.  Stale,  35  Miss.  366;  s.  c.,'7J 
Am.  Dec.  12;;  State  r:  Sexton,  3 
Hawks.  (X.  Car.)  L.  184;  s.  c,  14  Am. 
Dec,  5841  Stale  f.  McCarlv,  1  Pin. 
(Wis.)  513:  2  Chand.  (Wis.)  199;  s.  c, 
54  Am.  Dec.  150. 

This  was  the  doctrine  of  the  EnBli-h 
courts  under  ttie  common  law.  It  is 
the  uniform  ruling  of  Ihe  American 
courts  except  where  statutes  pre- 
scribe a  di  Re  rent  rule,  and  it  is 
the  imperative  requirement  of  the 
provisions  nf  the  Texas  constitution, 
which  would  be  of  llltle  avail  if  an  in- 
dictment once  found  can  be  changed  by 
the  prosecuting  officer,  with  the  consent 
of  Ihc  court  to  conform  to  their  views 
of  the  necessities  of  Ihc  case.  En 
farlf^am,  I2[  U.  S.  1. 

Upon  an  indictment  so  changed  ihe 
court  can  pr^wreed  no  further.  There  i>i 
nothing  upon  which,  in  the  langu.ige  of 


the  c 
held  t< 


I,  the 


pnso 


"lie 


INDICTMENT.  tib*  DtAi 

4.  Time  of  Amtndiiiff. — a.  Generally. — An  indictment  r 

amended  by  the  grand  jury  with  leave  of  the  court  at  an 
before  their  finding  is  recorded,  and  they  have  left  the 
And  a  criminal  information  which  has  been  filed  by  an  ofi 
the  government,  and  not  founded  upon  the  oath  of  the 
jury,  may  be  amended  at  any  time  before  trial.* 

b.  Caption. — The  caption  is  no  part  of  an  indictmer 
may  be  amended  at  any  time,' 

trj'.     £«   farte    Bain,  121     L'.    S.    1.  Tlie  ckpUon  of  an  ladlebiw 

When   an   indictment  is  quashed  on  erroneously  slates    Ihe   yesr 

demurrer,  and   its   defects,  real  or  sup-  was  found,  mav  be  amended. 

posed.can  be  easily  amended  by  reaub-  Jenkins  (N.  H.).  10  All.  Rep.( 

mission  of  the  matter  to  the  grand  jury,  The  caption  of  an  Indictmenl 

it  should  be  done,  instead  of  appealing  amended   by   the  minutes  of  t 

the  judgment   on   the  demurrer  to  this  or   by  what  appears   on   the   \ 

court.     State  t'.  Withrow,  47  Ark.  551.  even  aOer  conviction   and  afte 

Oonatltntloiul  Amendment.— The  in  arrest  for  the  defect.  Stater. 

fifth  amendment   to   the  United   States  i  Brev.  (S.  Car.)  169;  8.  c,  J  J" 

Constitution,  providing  that  "no  person  656. 

shall  he  held  to  answer  for  a  capital  or  Same — Amandmant.— Any    1 

otherwise  infamous  crime  unless  on  a  the   caption   is   amendable  at  i 

presentment  or  Indictment  of  the  grand  before  the  indictment  is   remo 

jury,"  forbids  the  making  of  a   change  higher  court.     U.   S.   v.  Thoi 

or  amendment   in   the   body  of  an  in-  MtL.  (C.  C.)  56. 

(lictmenl,  after    it    has    been    filed,  by  The  preface  to  a  bill  of  indii 

order  of   court   Or   by  prosecuting  at-  no  part  of  the  presentment  of  t 

lorney,   without     resubmitting   the  in;  jury,  and   may   be   wholly  or 

diclment   to   tiie  grand  jury,  although  amended  at  any  time,  so  as  to 

Ihe  change  is  only  in   striking  out  sur-  to  the  other  records  of  the  terr 

plus   words.     Ex  farte   Bain,    iii  {U,  r.  Gilbert.  13  Vt.  647. 

S.)  1.  8una — Certlfleata    Mnne  pn 

Correcting   christian   name  is  a   ma-  A  caption  may  be  amended  an 

terial  amendment.  See  Garvin  f.  Stote,  dictment  certified.jumc/rfl /i 

52  Miss.  log;  Kline  -v.  State,  44  Miss,  trial,  conviction,  sentence   and 

3'i;  McGufre   r.  Slate,   35    Miss.  366;  error.     Brown  t.  Com.,  78  Pa, 

»,  c,  7:  Am.  Dec.  114.  8ud«  —  Amendment     In    J 

1.  State  11.  Creight,  1  Brev.  {S.  Car.)  Court.— The  caption  to  an   in 

169;  G.  c,  I  Am.  Dec.  656.  may  be  amended  in  the  supren 

J.  Stole  11.  Weare,  38  N.  H.  314.  after  its  removal  thereto  by  « 

There  is  no   authority  for  withdraw-  upon  proof  of  the   necessary 

iog  an  indictment   at  the  term  of  court  it  may  be  sent  back  to  the  \o* 

bubsequent  to  the  term  at  which  it  has  there   to   be   amended  from  th 

been   found,  and   recommitting  it  to  a  State   i>.  Jones,  9  N.  J.   L.  (^ 

different  grand  jury  for  amendment  by  357;  s.  c,  17  Am.  Dec.  4S3. 

the   addition   of  new   counts  or  other-  Amendment  to  SIiow  PreieB 

wise.     State    f.   Davidson,    i    Coldw.  The  caption  may  lie  amended 

(Tenn.)  1S4.  show  that  the   actual   present! 

8.  See    Territory    v.    Mcfarlain,    1  after  the  commission.     Allen 

Mart.  (La.)  216;  s.  c,  5  Am.  Dec.  706;  5  Wis.  329. 

State    V.    Jenkins,    (N.    II.)     10   Atl.  Mr.   Bishop   says  (see  i  Bi< 

Rep.  699;  State  !>.  Jones,  9  N.J.   L.  {4  Proc.,    (j%   661,  66j)    that    "ll 

tialst.)   357;    s.  c.,   17   Am.  Dec.  4S3;  connected  with  the  caption  in  1 

Brown   I'.   Com.,  78  Pa.  St.  121;  State  bctermedthe  American  sense- 

!■.  McCarty,  i   Pin.   (Wis.)  513;  s.   c„  words,    the    extended    commt 

3  Chand.  199;  54  Am.  Dec.   ijo;  Stale  used   instead  of  the   English  1: 

V.  Creight,  1  Brev.  (S.   Car.)  169;  a.  c,  some  questions  which   are  a  li 

-   Am.   Dec.  656;  State  v.  Gilbert,  13  cult  00  the  authorities.  Ihougl: 

'^t.  647;  Allen  V.  State,  ;  Wis.  329;  U.  plain  enough  when   considert 

"           mpson.  6  McL.  C.  C.  56.  light  of  principle.     In  matter 


Vt.  6^;  i 
S.  i-.Thoi 


idmmt.  IND-IC  TMENT.  Ai  t*  Wirt  MrtMi*. 

As  TO  Time;  Dates. — An  immaterial  or  an  impossible 
t  in  an  indictment  may  be  corrected  at  any  time.* 
.  Of  Record. — The  state  can  have  an  amendment  of  the 
ird  at  any  time  after  the  commencement  of  the  trial  in  a 
linal  case,  or  after  the  end  of  the  term,  if  the  court  is  clearly 
sfied  that  it  accords  with  the  facts.*  , 

.  As  to  What  Matten.— a.  Errors  anu  Defects  Generallv. 
t  is  the  duty  of  the  presiding  judges  to  cause  proper  correc- 
ts to  be  made  in  the  minutes  of  their  courts  to  the  end  that 

same  may  conform  to  the  truth,  especially  when  errors  or 
ssions  are  within  their  personal  knowledge.' 

ciple,  this  extended  commencement  trict  court  was  being  held  when  the  in- 
iption  is  no  part  of  the  indictment  dictment  was  presented,  Biter  the 
*om  to  b^  the  grand  jury;  it  is  a  parties  have  announced  themselves 
:  formal  iilalement  which,  though  readj*  for  trial  upon  the  merits.  Os- 
fd  at  the  head  of  the  indictment,  is  borne  i'.  State.  J3  Tex.  App.  431. 
of  no  higher  nature  than  is  an  entry  The  indictment  referred  to  In  the 
the  docket  made  in  court  bv  the  constitution  is  the  presentation  to  the 
proper  court,  under  oath.  \>y  the  grand 
jurj-,  dulj-  empanelled,  of  a  charge  de- 
_  scribing  an  ottence  against  the  law  for 
n  It  becomes  transferred  into  the  which  the  party  charged  may  be  pun- 
nancnt  records,  to  be  amended  to  Ished.  Ex  farit  Bain,  iii  U.  S.  1. 
same  extent  as  ix\y  other  part  of  3.  Bilanhky  r.  State,  3  Minn.  417. 
e  records.  And  it  is  believed,  that  See  Franklin  r'.  State,  :8  Ala.  9;  Bod- 
igh  the  decided  cases  mav  not  be  kin  v.  Slate.  20  Ind.  jHi;  Com.  f.  Ma- 
distinct  to  this  effect,  and  though  goun,  80  Mass.  (14  Grav)  398. 
e  of  them  maj'  even  seem  to  come  Where  the  record,  in  a  criminal 
t,  this  doctrine  is.  on  the  whole,  prosecution  on  indictment,  fails  to  show 
lined  by  the  adjudged  law."  that  a  grand  jurv   properly  empanelled 

State   V.  Pierre,  39   La.   An.  915.    has  returned  the  indict *' —    ■ 

Stale   r.  Dominique,  30    La.  An.  the  court  ■"          "'      '' 

Myert  r.  Com..  79  Pa,  St.  308.  ing  the  ti 

nder  the  Pennsylvania  act  of  1850,  ficieni  entry  of  record,   to   rectify  this 

ion  13,  allowing  an  amendment  "in  defect.     Bodkin  v.  State,  ;o  Ind.  l8l. 

lameof description  ofanylhlng, "the  The  copies  certified  by  a  m.iglstrate 

laid  in  the  indictment  lor  homicide  to  the  superior  court  in  a  criminal  case 

be  changed  afler  the  jury  has  been  may  be  amended  by  him  according  to 

anelled.     Myera  i^.Com.,  79  Pa.  St.  the  truth,  after  the  commencement  of 
the  trial  there,  and   the  defendant  may 

n   amendment  of  an  indictment  or  be  arraigned  and  tried  on  the  ninende'd 

rmation  in  a  case  of  iarcenr.chang-  papers.     Com.  i',  Magoun,  So  Mass.  (14 

the   name  of  the  alleged  owner  of  Gruv)  398. 

stolen   property,  may   be   allowed  \thcre  the  trial  and  conviction  occur 

'  arraignment,  and  the  accused  can-  at  the  term  at  which  the  indictment  was 

complain,  after  conviction,  that  he  found,  the  court  may.  at  any  time  dur- 

not  arraigned  under  the  indictment  ing  that  term,  as  we'll  after  as  before  the 

iformation   as  amended.     Slate  i'.  conviction,  cause  Its  clerk  to  endorse  on 

ninlque,  30  La.  An.  323.  the  indictment  "filed."  and  to  date  such 

nder   Code   Crim.    Pro.    Tex.,  art.  indorsement  according  to  the  fact,  and 

which  limits  the  rJ^ht  to  amend  an  to  sign  it;  and  may  also  cause  an  entry 

clment  as   to   matters  of   form  to  -to  be  made  on  the  minutes,  that  the  in- 

I'  lime  before   an   announcement  of  dictment  was  returned  Into  court.  Over 

ly  for  trial  upon  the  merits"  by  both  such  matters  the  court  has  control  dur- 

ies,  but  not  afterwards,  leave  cannot  ing  the  term,  and  may  alter,  amend,  or 

ranted  to  amend  the  Indictment  by  set  aside  as  justice  may  require.  Frank- 

subsiitulion  of  "fourth  Monday"  for  lin  r.  State,  2S  Ala.  9. 

t  Mondav,"   in   the   allegation    of  «.   State  i'.   Pierre,  39  La.   An.  915; 

dine  at  wfiich   the  term  of  the  dis-  see  State  v.  Stebbins,  29  Conn.  463;  s. 
G37 


IN  Die  TMBN  T.  A.  to  m 

b.  Formal  Matters. — Mere  formal  and  not  the  su 
defects  of  an  indictment  may  be  corrected  by  amendmen 

c.  Charging  Offences;  Generally. — An  indictm< 
not  be  amended  by  adding  new  chaises  or  materially 
those  already  charged  by  amending  by  inserting  wo 
phrases  and  the  like.* 

1   prescribed   by   Ihe  co 

,_                         .  r.  Amadon.  sSVt.si4: 

847;  Stale  V.  Freeman.  S9  Vt.  661 ;  Stale  E.   Rep.  355. 

V.  Gilmorc,  9  W.  Va.  64c.  1.    State  i'.  Antistrong,  4  1 

An   amendment   is  allowable   where  Kline  r.  State.  44  Miss.  317;  : 

there  is  no  certificate  of  the   oath  of  a  Stale,  16  TeK.  119;  Bos^hard 

private  prosecutor  lo  a  complaint.  Stale  is  T^'<-  (Supp.)  J07;  Evans  t 

I'.  Freeman,  59  VI.  661.  "fex.  (Supp.)  303. 

The  record  of  the  proceedings  at  the  The  Misihiipfi  statute  a 

trial  of  an  indictment  for  murder  die-  the  amendment  of  indiclmei 

closed  a  plea  of  defendant  that  did  not  to    such    derecta    onlv    as  ai 

substantially  conform  to  the  statutory  formal,    and    not    lo    Ihose 

form,   but  after   the   term  of  the  judg-  material;   such  as  the  omiss 

mcnl,  and  upon  written   notice  (.erved  words  "not  being  a  druggist  1 

upon  defendant's  attorneys,  Ihe  record  cary"  in  an  indictmenl  under 

was  amended  from  Ihe   recollections  of  pro~hibtting  the  sale  of  goodi 

the  clerk  of  (he  district  altomey,  and  of  day.     Kline  t'.  Sute,  44  Miss 

the  judge   presiding  at    the  trial,  and  After  going  lo  trial,  an  indi 

from  the  inspection  of  the  records  and  robbery  cannot  be  amended 

papers  filed  in  the  action.     Held,  that  ing  the  word  "felon ioui:ly" 

Ihe  court  had  power  to  so  correct  Ihe  word  "rob."     State  v.   Durh 

errors  In  Ihe  record   as  would  make  il  An,  408. 

conform  to  Ihe  facts,  and  to  sustain,  but  9.   Com.  i'.  Rodes,  i  Dana 

not    modify  or  disturb,  the  judgment.  See  State    7'.    Joseph,   )8   Li 

Territory  r.  Christensen   (Dakota),  31  State  v.  Runnals,  49   N.  H. 

N.  W.  Rep.  847.  Edward,  14  U.  S,  (I  Wheat.) 

Clarleal  Srron  and  OmlitloiLi. — Error  A  complaint  which  char| 

In   Ihe   record   of  empanelling  a  grand  spondent  with  breaking  and 

jury,  and  of  Iheir  finding  of  an  indict-  dwelling  house,  and  making 

menl. — corrected;    and    disregarded  as  and  battery  upon  its  owner, 

being   merely  clerical.     Slate    i'.    Gil-  amended  by  striking  out  the  1 

more.  9  W.  Va.  C14T.  breaking  and  entering,  thu5  I 

InfontUkUon  mfty   b«   ftmraded   nftu  complaint  for  a  simple  assaul 

inry  U  empaneUKl  and  awDm.  and  the  tery.     State  v.  Runnals,  49  t 

trial    has  commenced,    by   erasing  the  Where  one  is  indicted,  and 

word  "Norwalk"  in  the  description  of  a  of  a   lesser   oHence,   and  ju. 

railroad  company,  and  inserting  in  lieu  arrested   because   on   the    fa 

thereof  the  words  "New  I  laven,"  where  indictment    a     prosecution 

the  place  on  Ihe  railroad   at  which  Ihe  lesser  otTence,  is  barred  by  pr 

crime  was  alleged  lo  have  been  com-  Ihe  case  cannot  be  remanded 

milted  was  more  fully  described  in  said  the  prosecuting  officer    lo   1 

information  as  being  between  Westport  averring     facts   showing  a   1 

and  Norwalk,  particularly  when  the  In-  of    prescription.      State    v. 

formation  contains  olher  counts,  quite  La.  An.  33, 

sufficient     to     proceed   wiih  the    trial  Where  the  evidence  is  su 

upon,  which  had  not  been  altered.  State  show   a    breach   of   the   law 

V.  Stebbins,  29  Conn.  463;  s.  c,  79  Am,  information  Is  n6t  sufficiently 

Dec.  223.  authorire  a  decree,  the  suprer 

AiiMndmtiit    of   Conclniloii. — Where  the    United    States    will    re: 

two  counts  charge  same  crime,  one  end-  cause  lo  the  circuit  court,  v 

ing    with    and    the  other   without  the  lions  to  allow   the    informal 

words  "contrary  to  the  form,  force,  etc.,  amended.      The   Edward,  14 

and    against   tlie  peace,"  the  defective  Wheat.)  361. 

count  may  be  amended   by   adding  the  Trong  HninlMr.— By  inadve 


ndBnt.  INDICTMENT. 

'.  Description  of  Person;  Misnomer. — It  is  error  to- 
nge  an  indictment  by  a  material  amendment,  such  as  correct- 
the  christian  name  of  the  accused  without  the  intervention  of 
grand  jury.' 

.  Ownership;  Description  of  Propekty.— In  some  states 
i  held  that  an  indictment  may  be  amended  for  the  purpose  of 
reeling  the  allegation  as  to  the  ownership  of  the  property  for 

ily  attorney  endorsed  on  the  Bubsti-  ment.      Gunibtin    v.    Slate.   45    Mi-s.. 

1   information    a    different    number  6j8. 

I    that    by    which    the    case     wai  lama — Tlie  vord  "doUaTi"  oinittfd 

inalljF  entered  upon  the  docket;  and  from  an  Indictment   for  larcenv  may  be 

derence  therefore  objected  to   the  inserted,  during  the  same  teriii,  bv  Ihe 

titutc.       Hrld.    that    the    mistake  grand  jury.     Garvin  f.  Stale.  5)   Mim-. 

lid  have  been   corrected   upon   the  107. 

ion  of  the  county  attorney,  or   by  Omlaalon  at  Worda  of  DMcrlptlon. — 

trial  court  upon  ita  own   motion.  Where  it  is  claimed,  on  the  introduction 

T.  State,  31  Tci.  App.  355.  of  the  note  in  evidence,  the  signature  to 

roBC   Word.— The    informaticn    in  which  is  alleged  to  have  been  fraud- 

alleged  malicious  prosecution   was  ulently  obtained,that  there  is  a  variance 

>erjury,  and  alleged  that  the  pre  ent  between  the  note  and  Ihc  description  of 

itijt's  evidence  in  a  certain  pilor  it  in  the  information.  In  that  the  words 

m  was  material  to  the  issue  therein,  "  North  Branch,"  appended  to  the  date, 

but  in   the  certified   copy  of  such  were  omitted  in  the  pleading,  it  is  com- 

miation  offered  in  evidence  of  this  petent  to  allow  an  amendment  to  meet 

>n.    and      also    in      the     complaint  the    objection.        People    v.     Mott,    34 

ein,  the  word    mentioned  is   substi-  Mlch.So.                                          ' 

i  for  material   bv  a   mere  clerical  1.  See   ShifT  r.   State,  Sf   Ala.  454; 

r.    Htld.  thai  no  formal  amendment  Garvin  v.  State,  51  Miss.  Jog;  Kline'  i'. 

necessary  in    cither   case;  and    the  St  111  e,  44    Miss,  jji;  McGuire    r.  Stale, 

wance  of  such  an  amendment  was  j;    Miss.  3M1;  e.  c,  72   Am.   Dec.   1^4; 

error.     Winn  v.  Pecltham,  4J  Wis.  State  v.  Lyon.  47  N.  H.  416;  People  v. 
Johnson.    104    N.   Y.   213;    Rough    r', 

ABd"  InatMdof  "Or."— An  indict-  Com.,  78    Pa.  St.  49;;  3tale   i>.  Wath- 

t  that   defendant    did    "send    and  ington,    ir;     Rich.    (S.    Car.)    L.    39; 

fey,"  when  the  statute  makes  it  an  Jackson   i.  Stale,  ji    Tex.  261 ;  Re^.  f. 

ice  to  "  send   or  convev,"  may  be  Lor' 
d     by    a  mend  men  I.       Lariso 

e.49N.J.  L.  do  Vr.)  iqfi.  __     ..       _                  .            . 

u  omlaaira  of  a  &c«r*  cannot  be  Annie    Hammond    r.    State,    14    piu. 

Jlied  in   an   indiclmenl.      State   f.  135. 

■ct.  1  Tayl.  (N.  Car.)  i;8.  An     indictment    for     larceny    of    a 

uImIob  of  "Did." — An   indictment  pocket  book  "of  the  goods. chattels  and 

ging  that  the  defendant  "  then  and  property  of  J  R  and  J  E  R,  copartners, 

e,  without  lawful  authority,  molesl,  in  the  name  of  J  R  and  Son"  cannot   be 

irb,  and  take  into  his   possession,"  amended   by  striking  out  the  words  "J 

Is  fatally  defective  by  reason  of  the  R  and"  and  the  words  "copartners  in  the 

ision   a\   the   word  "  did,"  and    the  name  of  J  R  and  Son,"  so  that  it  would 

"t    cannot    supply    such    omission,  read  "of  Ihe  goods,  chattels  and  prop - 

e  I'.  Daugherty,  30  Ten.  360.  erty  of  J  E  R."     Slate  v.  Lyon,  47  N. 

he  omission  of  the  word  "did."  in  H.  416. 

■ging  an  offence,  cannot  be  supplied  A  count  in  an  indictment  for  receiv- 

ntendment  in  an  Indictment.     State  ing  stolen  goods,  alleging  that  the  pris- 

lutchinson,  36Tex.  III.  oner    received  the   goods  of  A.  B., -he. 

u  omlaalOB  Of  tlw  woid  "  nAWMr"  the  said   A.  B.,  then   knowing  them  lO' 

r    the    words   "undue,   anerv   and  have   been  stolen,"  cannot  be  amended 
ubstlluting  the  name  of  the  prisoner 

_            __  r  verdict.     Reg.  r.  Larkln,  6   Con 

Mississippi  Code.  art.  56.  is  a  formal  C.  C.  377;  s.  c,  id  Eng.  L.  &  Bq.    s?^; 

:t,  and  tnrefore  subject  to  amend-  Ucarh.  C.  C.  j^s.  iS  Jur.  J39. 


INDICTMENT. 


such  amendment  will  not  prejudice  the  defendant;*  but  ai 

dictment  which  fails  to  allege  the  value  of  the  thing  stolen,  c 

othenvise  properly  describe  such  property,  cannot  be  amenc 

f.  Place. — In  those  cases  where  the  variation  is  not  mal 


l.'n(ler  Code  Ala.,  1886,  f  43S9,  pro-     allowed  the  record   to   be  amend 


tiding  that  an  Indictmcnl 
amended  "with  the  consent  of  the  de- 
fendant, when  the  name  of  the  defend- 
lE  U  incorrectly  slated," 


s  htld    I 


361. 


Jackson  1 


bice 


D  allow 


indictm 


amended 

set  up  by  the  defendant's  plea  of  abale- 
mcnl.  where  the  record  does  not  show 
affirm  at  i%'Cly  that  defendant  consented 
to  the  amendment.  Shitf  r.  State,  84 
Ala.  4S4. 

The   p 
Crim.  Proc.  ^f  193-195,  authorizing  the     format! 
amendment  ol^  indictments  in  respect  to 
the   name   of  anj   persons,   are  not   in 
violation   of   the  constitution.     People 
■  i.Ioh™n,  itHN.  Y.llj. 

Under  the  Pennsylvania  act  of  1869, 
4  13.  relating  to  criminal  procedure,  an 
indictment  may  be  amended  after  the 
trinl  has  begun,  by  Inserting  the  name 
of  the  person  to  whom  intoxicating 
liquor  has  been  sold.  Rough  t>.  Com., 
7S  Pa.  St.  495. 

Flail  In  AbaWment — BnbtUtntton  of 
Beal  Nun*. — The  district  judge  may, 
after  a    plea    in   abatement    "" 


1.  See  Sute  v.  Hanks,  t^  U 
334;  State  Ti.  Dominique,  39  La 
Xil\  Garvin  v.  Stale,  51  Miss. 
People  T.  Herman,  4S   Hun  (N.Y 

An  Indictment  may  be  amendec 
arraignment  in  a  case  of  larcei 
changing  the  name  of  the  owner  1 
stolen   property.     State  v.  Domi: 


J  1047.  t 

or    indictment    for  la 

nded  for  the  purpose  c 

recting  the  allegation  as  to  the  o 

ship  of  the   property,  if   the  ju< 


tied   I 


rjudice  tl 
La.  An. 


the  defence. 


■.  1 


234- 


repugnant  ti 
Const.,  art.  S.  providing  that  ac 
shall    have  the  right  to  be  inforn 

etc.     State  v.  Hanks.  39  La.  An. 

Where,    upon    a    trial    for    lai 

there  is  a  variance  between   the  a 

lion   and  proof  as  to  the   c 


larceny  by  the  Bubstitution  of  the  r< 


information     for    goods  alleged  to  h 


I   stole 


indictment  may  be  amended  in  th 
sped.  The  name  of  the  owner 
material  attribute  of  the  crime  ch 
People    I'.    Herman,  45    Hun  (h 


e  of  the  defendant.  State  r.  W: 
inglon,  15  Rich.  (S.  C.)  L.  39. 

BMncHon  Undar  Fromla*  of  H»x- 
rlaga. — In  an  indictment  for  seduction 
under  promise  of  marriage,  the  sur- 
name of  the  womon  was  incorrectly 
given  as  "Olivert"  instead  of  "Oli- 
phant,"  Htld,  that  the  defect 
which   might  be  cured  by  amendment 

at  the  outset  of  the  trial,  and  that  the  alleged  the  ownership  of  the  pi 
etatute  allowing  such  an  amendment  stolen.  Held,  that  an  amenc 
(N.Y.  Code  Crim.  Proc,  54  '93-'9.S)  after  the  trial  had  commenced, 
was  not  in  violation  of  the  provision  of    be  allowed,  under  a  statute  autho 


"Section  293.  Code  CHm.  Pro 
ing  such  amendment,  is  not  un 
lional.      People   v.   Herman. 

(N.Y.)  17.5. 

An  indictment  for  larceny  ■ 


nititulio 

shall  be  held  to  answer  for  a  capital  or 
otherwise  infamous  crime  .  .  .  un- 
less upon  presentment  or  indictment  of 
a  grand  jury"  (art.  1,  ^  6).  People  %•. 
Johnson,  104  N.  Y.  113. 

AntMuUnt  FoTOiiMn'i  Nune, — Where, 
on  a  plea  that  the  foreman's  name  was 
not  there,  it  appeared  lo  the  court  be- 
low that  the  wrong  christian  name  was 
recorded  in  the  book,  but  that  the  fore- 
netimes  known  by  one  and 
y  the  other,  and  the  judge 


amendments  in  such  c 
trial,  where  the  variance  is  not  in. 
to  the  merits,  and  the  defendani 
not  thereby  be  prejudiced  (La. 
Stat.,  4  1047).  State  r.  Hanks,  ■ 
An.  J34. 

InMTtlnc  Mlddla  Initial  Is  Hi 
Ovnoi. — In  an  indictment  for  Ii 
the  initial  of  the  middle  name 
owner  of  the  stolen  property  may 
serted,  as  of  course,  by  the  disti 
torney.     Garvin  i'.  Stale.  52  Mis 

I.   Statei'.  Goodrich,  46 "N.H- 


tody  a 


mnimnt.                             INDICTMENT.  Ai  U  Wb«t  XAtMn. 

o  the  merits,  a  charge  of  the  place  in  which  the  offence  is  said 
o  have  been  committed  is  not  necessary,  and  not  material.'  In 
uch  a  case  an  amendment  is  allowable,  even  after  jtriat  l^as  com- 
lenccd,  a  reasonable  delay  being  granted,  if  requested  by  the 
efendant,* 

g.  Time. — The  time  when  an  offence  is  alleged  to  have  been 
ommitted  is  a  matter  of  substance,  and  for  that  reason,  if  dc- 
ictive,  cannot  be  cured  by  amendment.* 

Where  delendanl    was    indicted    lor  tion  between  the  statement  In  an  indlct- 

^loniouslj'  Elealing  shoes   belonging  to  ment  ar;d  the  proof  ^6  to  the  name  of  a 

certain  corporation,   and   the   People  countv  or  place,  etc.,  and    in   all  caKCB 

liled  to  prove  the  incorporation  of  the  when  the   variation   is   not   material  to 

3mpany,  but  it  appeared   bj'   the  evi-  the  meritii.  //<■/(/,  that  while  the  amend- 

eitce  (hat  one  B   was  its   Huperintend-  ment  was  not  neco^aarv  there  was  no 

ful  poEsession.  care  and  error   in   allowing  it.  tfie  court  takinj^ 

property   mentioned  In  judicial   cognizance  of  the  division   of 

and  before  this  evidence  counlies  into  townshipis.  and  its  jurls- 

as   taken   the   People   applied   to  the  diction    being    co-extensive    with     the 

3urt  to  amend  the  indictment  bv   slat-  body  of  the  county.     People  v.  Waller 

ig  that  B  was  the  owner  of  the'  stolen  (Mich.).  3S  N.  W.  Rep.  ifit. 

roperly. — the  granting  of  the  amend-  9.    Slate  i>.  Stebbins.  19  Conn.  463. 

lent    waa   proper   under   N.  Y.  Code  It  is  otherwise  where  the  information 

rim.  Proc..  ^  293,  which  provides  sub-  contains  no  such  defect,  but  the  attorney 

'antially  that  when  a  variance -between  for  the  state  is  unable  10  bring  the  proof 

le  allegation  and  proof  shall  arise,  etc.,  necessary  for  a  conviction.    In  this  case 

'  the  defendant  cannot  be  prejudiced  in  the  attorney  has  no  right  to  withdraw 

is  defence  on  the  merits,  the  court  may  the  prosecution  and  commence  another, 

irect  the  indictment   to  be   amended  but  the  defendant  is  entitled  to  an  ac- 

rcordlng  to  proof.     People  v.  Herman,  quittal.     Stale   i*.    Stebbins,   39   Conn. 

!  Hun   175.                         .  463. 

1.   State  V.  Stebbins.  2q  Conn.  463;  S.   Com.  r.  Sevmour,  3  Brews.   (Pa.) 

eople  V.    Waller   (Mich,).   38   N.  W.  1567;   Slate   v.    I^avidson,  36  Tex.  325; 

ep.  161.  Sanders  c.  State,  36  Tex.   119;   Huff  :-. 

An  information  in  one  count  charged  State,  33  Tex.  App.  191 ;  Slate  v.  Ken- 
theft  committed  on  the  railroad  cars  nedy,  36  Vt.  563.  Comfart  Williams 
between  Weitport  and  Norwalli,  two  r.  State.  55  Ga.  391;  State  r.  Barnelt,  3 
r  the  stations  of  the  New  York  and  Kan.  ijo;  s.  c.  87  Am.  Dec.  47c ;  Stale 
;orwalk  Railroad  Company."  After  t.  Fontenette,  38  La.  An. 61;  Slate  f. 
le  jury  WB»  empanelled  anil  the  trial  Blaisdetl.  49  N.  II.  3i-  State  i>.  Jenkins 
ad  commenced,  the  atlornev  for  the  (N.  H.),  10  All.  Rep.  699;  Osborn  :■. 
ale  moved  to  amend  the  information  State,  14  Tei.  App.  31^;  Mitten  r. 
•f  inserting  the  word  New  Maven  in  Slate,  24  Tex.  App.  346. 
le  place  of  Norwalk  in  the  description  Wlw»  an  IndletnMnt  ehargcd  tlw  of- 
r  the  railroad  company,  which,  against  fence  U  adnlter?  lo  have  been  com- 
le  objection  of  the  prisoner,  was  al-  milted  in  the  year  iSoo,  Air/'f,  that  the- 
iwed  bv  Ihe  court.  There  were  three  commonwealth  could  not  amend  bv  in- 
her  counts  in  the  information  In  which  serting  the  word  "si ity- eight,"  torn, 
le  railroad  was  properly  described,  v.  Seymour,  i  Brew6.  ("Pa.)  567. 
*tld.  that  Ihe  amendment  was  prop-  DAte  SnbiMinNit  to  nndUii  of  Indlel- 
■Iv  allowed.  State  v.  Stebbins,  29  pient.— Although  ilie  laving  of  the 
o'm.  463.  commission  of  the  alleged'offence  in  an 
AmsBdnMlt  M  to FlAM. —  An  informa-  indictment  at  a  dale  later  than  that  of 
m  alleging  Ihe  crime  lo  have  been  the  finding  of  the  indictment  was  a 
immitted  in  S.  township  was  by  per-  clerical  error.  Ihe  indictment  cannot  be 
ission  of  the  court  amended  so  as  to  amended.  State  v.  Davidson,  36  Tex. 
lege  Ihe  commission  in  T.   township,  315. 

the  same  county,   under    How.  Stat.  An  Indletment  for  Ui*  Mle  Of  Uqnor, 

ich.,  4  9537,  providing  that  an  amend-  which  does  not  slate  the  year  in  whiclt 

ent  may  be  allowed  in  case  of  a  vuia-  such  sale  was  made,  and  which  alleges 


INDICTMENT.  Aitavi 

k  former  conviction  in   a  certain  year,  der  the   order   of  Ihe   court 

without   naming   the   month   and   dav,  craning  the  wrong  date  and  a 

i^nnot  be  amended  after  appeal  to  the  the  proper  one;  but  such  ami 

supreme  court.   *Statc  I'.   Kennedy,  36  unneceBi>ary,  as   the  allegati 

Vt.  563.  time  when  the  term  tiegan  is 

Amandine  »**«  '^  Andnrit  of  Attof-  plusagc.   Osborn  v.  State,  34 
nay. — An  information  chared    an  of''   398. 

Tcnce   to   have   been   committed  on  or  _   mar*  an  Inlomutlon  cha: 

tbout   the    iBt   day  of  April,  while  the  pMrt  tana*   that  an    offence 

:omplBint  on  which  it  was  founded  al-  committed,    but     names    a 

leged  the  offence  to  have  been  commit-  fceqvient  to  the   dale  of  the  in 

:ed    on  -the    Jist    day  of  April,  some  the  court  may  perinil  an  ame 

:wenty  dayK  subsequent  to  the  commit-  as  lo  place  the  date  prior  to  1 

liun  of  the  offence  &'>  laid  in  the  Infor-  information  without    trespat 

nation.     On  aflidavil  of  the  county  at-  the  substantial   rights  of  the 

orney,  staling  that  the  date  in  the  com'  Slate  v.  Cooper.  31  Kan.  50! 

plaint  had  been   changed   by  someone  Barnett,    3    Kan.   250;   s.    c, 

■ince  the  tiling  of  the  information,  by  Dec,  471. 

,he   insertion  of  the  figure  "i"  before  Tnuufar  OMtUoAM — Corrac 

:hc  figure  "i"  in  the  complaint,  so  as  lo  indictment   alleged   the  comi 

nake   the   same  read  "jii>t"  instead  of  the  offence  on  and  for  one  ye 

■ist,'  as  originally  written  by  him,  and  the  (irst  day  of  December,   1 

>n  motion  of  the  county   attorney  Ihe  case  was  transferred  to  the  coi 

:omplaint  was  ordered   to  be  amended  and  the  certificate  of  the  dii 

io  as  to  correspond  with   the  informa-  recited  that  the  term  of  the  dit 

ion    in    that    particular.     Held,  error,  was  held  in   December.   1885 

The   remedy   under   Tex.   C rim.  Code  the  indictment  was  presented 

Proc.,  art.  434,  was  by  substituting  an-  18th,  [886.     Defendant  move 

>ther  Indictment  or  information.    "Huff  the  certificate,  and  pleaded  to 

■!.  State.  23  Tex.  App.  291.  diction,  alleging  that  if  the 

An  Indictment  tOr  Irariluy,  dafaotlva  was  correct,  the   indictment 

a  oltM'sliis  til*  time  of  the  olTence,  is  senled   more  than   two  yean 

:urabte   by   amendment,  or  by  verdict,  commission   of   the    offence, 

ilate  f.  Blaisdell.  49  N.  H.  81.  barred  undv the  Tex.Crim.C 

WbarethalilMik  for  tnersATln  mnln-  art.   200.    The   motion   and 

Uotmant  la  nnlUed   it   may  be  amended  oterruled  by  the  court,  as  by 

■ven  al^er  the  evidence  is  closed.    Slate  tion  of  the   record  the  court 

■).  P'onliiiette,  38  La.  An.  61.  tied  that  a  clerical  error  had  I 

But  it  has  been  held  that  an   indict-  milled  In  writing  18S6  for  i8£ 

nent.  In  which  notime  at  all  is  staled  as  the  transfer  certificate  being  i 

he  date  of  the  commission  of  the  of-  should  have  been  corrected  bi 

crice,  will  not  support  an  Indictment  or  er  officer,  and   in   case  the  pi 

:onviclton.     See   State  v.  Beckwith,  1  refuse  to  amend,  the   motion 

Jtew.  (Ala.)  318;  s.  c,  iS  Am.  Dec.  46;  should  have  been  susUincd. 

Jtalew.  Roach.  I   llayw.  (N.  Car.)  L.  Stale.  14  Tex.  App.  346. 

\i,i\  %.  c,  I  Am.  Dec.  262.  ImpoMlUa  nitnr*  dAte  is  1 

An  WTonMna  ttAtament  In  An  Isdiot-  indictment.     State  v.  Sexton, 

nant  of  tba  raAT  in  wliich  it  wus  found  (N.  Car.)  184;  s.  c.  14  Am.  E 

nay  be  cured  by  amendment.     State  i'.  "On  or    About." — Where  1 

enVins  {N.  H.),  10  All.  Rep.  699.  ment  or  information  for  mure 

OonaoUnc  by  lUnntH  of  tti*  Conrt. —  the  offence  to  have  been  comr 

f  it  appears  from   the   minutes  of  the  or  about  thp  I  rth  day  of  Au| 

ourt  that  a  bill  of  indictment  wan  found  given  year,   the   wonls  "on 

n   the   present  year,   an  entry   at  the  in  view  of  the  provisions  of 

lonclusion  of  Ihe  bill,  giving  it  date  in  inal  Code  of  Kansas,  may  be 

,  future  year,  will  be  disregarded.  Will-  surplusage,  and  the  averment 

ims  V.  State,  55  Ga.  391.  formation  as  lo  time  will  be  si 

mMtAtamanW— Form  And  SnbitAnea.—  specific  andcerUin.      State  i-. 

["he  misstatements  in  an  Indictment  as  Kan.  498;  State  !■-  Barnett,  3 

D  the  day  on  which   the  term   of  the  s.  c..  87  Am.  Dec.  471. 

ourt  to  which  the  same  was  presented  ObATClng    Offanea    In    Pnat 

egan,  go  to   its   form,  and   not   to  its  Where  an  information  charg 

ubstance,  and  should  be  amended  un-  past  tense,  that  an  offence  has  I 


«nta ;  ArmMiiU.  INDICTMENT.    Formkl  uai  TmIuu*!  Ihttais. 

nZL  Comvn;  Atzekextl— 1.  Foimal  ud  Teohnioa  Ibtten. 
r.  Position  or  Locality  of  Averment. — The  venue  should 
laid  and  the  time  stated  with  certainty  and  precision  (or  every 
terial  and  issuable  allegation  in  an  indictment,  either  in  the 
r^n  or  body  of  the  count,  or  by  words  of  reference.'  It  js 
ed,  but  names  a  date  subsequent  to  An  Indletmaat  for  MlUng  Uqnon 
dale  of  tht  information,  the  court  contrary  to  the  New  York  ad  (i  R.  L. 
'  permit  an  amendment  so  as  to  A^)  eliould  state  the  place  of  the  sale. 
e  the  date  ppor  to  that  of  the  infor-  Blasdell  v.  Hewit.  3  Cai.  (N.  Y.)  137. 
ion,  without  irespasging  upon  the  An  IndlGtmant  for  ezMrtton  must 
.tantial rightsofthedefendant.  State  show  the  place  where  the  offence  was 
hooper.  31  Kan.  ;oS;  State  r.  Bar-  committed,  in  exprei^ii  words,  llatiie^ 
.  3  Kan.  2  w  g.  c.  87  Am.  Dec.  471.  r.  State,  4  N.  J,  L,  ( 1  South.)  324. 
S«e  Nicholson  v.  State,  18  Ata.  A  oompulnt  vhieli  do«i  not  nama  anr 
s.  c  54  Am.  Dec.  168;  State  v.  conn ty,  in  laj'ing  the  oiTence,  is  fatally 
J  Iowa  489;  Territory  i^.  defective;  the  complaint  should  show 
.cCah.   (Kan.)  56;  State  r.     upon   its   face,  in   substance,  that   such 

35  Me.  loj;  s.  c.  ^8  Am.  Dec.    offence    has    been    committed    «■    the 

State  V.  Turnbull,  78  1^^.393:3  N.  }uslice  hatauthoritr  to  deal  with,  which 
;.  Rep.  46;  Com.  v.  Bolkom,  jo  It  does  notunlextl  shows  that  it  was 
«.  (3  Pick.)  1811  Com. T'.Sprinffl^ld,  committed  within  the  countj'.  People 
a>s.  g;  People  r.  Gregory,  30  Mich.  v.  Gregorj-.  30  Mich.  371. 
State  f. Cotton.  14  N.  H.  143;  State  An  indictment  which  does  not  lay 
>ayton,  23  N.  J.  L.  {3  Zab.)  49;  s.  c,  the  venue  of  the  otTence,  other  than  if 
Kxa.  Dec.  270;  Halsey  v.  State,  4  N.  the  "second  judicial  district,  Territorj 
..  (i  South.)  346;  Ilouser  v.  Pt^ple,  of  Kansas,"  is  bad,  because  such  indict- 
tarb.  (N.Y.)33;  Blasdell  t:  Ilewit,    ment   does   not   lav  the   1 

ai.   (N.  Y.)  137;  People  v.  Mather,    counf  ' 1-  -■'tf-i-i  *•' 

end.  (N.  Y.)2i9;».c,.  It  Am.  Dec.     torj' 
Heikcs   v.   Com..  16   Pa.   St.  513;     56. 

State.   3  Humph.    (Tenn.)         Where  the  record  showed  that  the 
McClure  ~ 


',  McC 


State    V.    McClure,    13  Tex.    23;    court   was   held  at   L.  that   the  jurors 

cey   V.  State.  4  Tex.  450;  State  i'.     were  from  L  county, and  thai  thegrani" 

7  Vt.  iiz;  State  i'.  Kube.  10  Wis.    jury  were  sworn  to  enquire  for  the  bod' 


State.  4  Tex.  450;  State  f.     were  from  L  county,  and  thai  the  grand 

State  I'.  Kube.  10  Wis.    jury  were  sworn  to  enquire  for  the  bodr 

c,  ^1    Am.  Dec.  390;  Mau-zau-     of  'the  county  of  L.  it  was  htld  that  It 


Finn.  (Wi».)  sufliciently  appeared  thai  the  ci 

,  G.  c,  39  Am,  Dec.  279.      Compart  held   for  L  county,  without  an  express 

rgan  f.  State,  19  Ala.  i;q6;  Haskins  allegation   to   that   eiTect.      Melton   v. 

People,   16  N,  Y.  344;"Wickham  v.  State.  3  Humph.  (Tenn.)  389. 

le.  7  Coldw.  (Tenn.)  sij;   I-'.  S.  I'.  T)m   MUUUon  of   tlw  eonntj  of   tb« 

ran,  I  Bald.  (C.  C.)  78.  dafsndABt'a  rMldaaee  is  mere  matter  of 

Lac*    la    taatntlil    only    upon    the  form,  and  Ihe  faihire  to  aver  it  does  not 

ntion    of   jurisdiction.       Heikes    t'.  nHecl    Ihe   validity-  of   an   indictment. 

n,,  j6  Pa.  St.  i;'3-  Morgan  v.  State.  19  Ala.  .(56. 

he  place  where  the  crime  in  alleged  In  an  indictment  for  a  simple  larceny, 

have  been  committed  must  be  set  il   is  sufficient  to  allege  the  taking  10 

h   with   such  distinctness   that   the  have     been    in    the  county  where  the 

;ment  rendered  on   the  indictment  indictment      ii      found.      (laskins      v. 

f  be    pleaded    in   bar   to  a   second  People,  id  N.  Y,  344, 

cunent  for  the  same  offence.     Slate  An   Indlctmsnt  Isrlnt  tha  oS*no«  In 

:otton,  34  N,  H,  (4  Post.]  143,  tlio  words  of   Uu  Iftw  creating  it,  need 

.n  indictment  pursuant  to  Hart.  Dig.,  not    'late    the    county   in  which  the  of- 

4Si,fordisturbingreligiouswor*hlp,  fence    was     committed,     providing     it 

'I  allege  that  the  offence  was  com-  shows  that  the  court  had  jurisdiction. 


:    places     U,  S.  v.  Wilson,  i  Baid.  (C.  C.)  7; 
IcClure.         -    ■ 


itioncd  therein.     State  v.  McClure,  It   is  not  necessary,  under  the  pro- 

fex.  13.  visions  of  the   Tennessee  Code,   to  al- 

Lflidavit  and   Information  need  not  lege,  in  an   indictment,  that  the  offence 

;ilically  describe  the  location   of  an  charged   was    committed   in   any   par- 

ged  public  nuisance.     Uroneberger  ticulnr   county.     But   the  proof  should 

>late.  111  Ind.  105.  show   a   state  of  faclH  bringing  the   of- 


CenUaUiAvwineBta.  INDICTMENT.     Toroul  ud  iMkilMl 

immaterial  in  which  part  of  an  indictment  a  necessary  avc 
is  found  if  the  averment  is  otherwise  sufficient.' 

b.  Formal  and  Technical  Errors. — Although  an 
ment  may  be  technically  faulty  and  informal,  yet  if  all  the 
ments  required  by  statute  are  sufficiently  made,  and  the  a 
is  fully  apprised  of  the  offence  with  which  he  is  chained 
substantially  good.*  Formal  and  technical  errors  are  fata 
where  they  affect  the  indictment  or  the  substantial  rights 
defendant.  Thus  an  omission  to  lay  a  venue  of  the  ( 
charged  is  a  fatal  defect,"  except  in  those  cases  where  place 

fence    within    the   jurisdiction   of   the  Peter  r.  State,  4   Miss.   (3   Ho 
county   in  which   the   indictment   was         In  Georgia,  all  technical  ei 

preferred.  Wickham  v.  State,  7  Coldw.  to  indictments,  which  would  be 

(Tenn.)  5J5.  common   law,  are  unavailing  u: 

In  A  pTOOMdlUK  bafttr*  k  maror  for  a  penal   code;    provided   the    ofl 

violation  of  a  municipal  ordinance,  the  charged   in  the  lerms  and  lan| 

warrant  need  not  allege  that  the  offence  the  code,  1  


wae  committed  in  the  county  In  which  of  the  offence  charged  mav  b 
the  municipality  is  situated.  Beasley  understood  by  (he  jury,  Stu 
V.  Bcckley,  18  W.  Va,8i.  Stale.  7  Ga. 


II.— If    the      county      be  ).    Com.  v.    Uarroll,    145  Mi 

named  In   an   indictment   for  trespass,  State  u.  Williamson,  8  N.  C.  (3 

the  nearest  meridian  need  not  be  stated.  316;  Smith  *.  Slate,  25  Tei.  A 

State  V.  WatrouE,  13  Iowa  489.  Orr  v.  State,  15  Tex.  App.  453; 

In     MlademMDon.— IndtctmenU     in  State,  3  Mo.  61 ;  State  v.   Han 

cases  of  misdemeanor  or  felony   must  Mo.  326. 

not  only   aver   the  town,  but  also  the  All«catloit     of    Vatma. — An 

county,  where  an  olfence  is  committed,  charged  to   have  been  commit 

if.  from  the  terms  of  the  location  of  the  certain   place  named,  which   i 

town   or  district,  by  the  act   of  incor-     -■-■-■■-■  '  -         

poralion,  the  court  cannot  conclude  that 

the  whole   town,   district,   or   unincor-  Under  Code   Crim.  rroc.    x 

porated  place,  Ilea  in  one  county.    Com.  430,  subd.  ,^,  providing  that  "it  1 

V.  Springfield,  7  Mass.  g.     But  it  seems  pear"  from   an   information   "I 

that  an  indictment  for  a  capital  offence,  place   where  the  offence  is  ch 

in  all  cases,  should   lay  both  the  county  have   been    committed    is    wit 

and  town.     Com.  v.  Bolkom,  20  Mass.  jurisdiction  of  the  court  where 

(3  Pick.)  j8i.  formation     is    filed,"    an    infc 

1.   State  T'.  Divoll,  44  N.  H.  140.  omitting    the   allegation    of   \ 

BefOrrlnc  to  Former  Court. — It   is  not  fatally   defective,    and    that    t1 

good    pleading   to    refer    to  a   former  plaint   alleges  the   venue  does  1 

court  in  aid  ofthe  averments  of  another,  the  defect.     Orr  !■.  Slate. 15  Ti 

but   it   is  a  mailer  of  form   only,   and  453;  Smith  v.  Stale,  25  Ten.  ft 

cured  by  Rev.  Slat.  U.S.,  J  10J5.  U.S.  Where  an   information  fails 

V.  Jolly,  37  Fed.  Rep.  loS.  the   venue  as  required  by  Cod 

Where  a  charge  is  properly  laid   in  Proc.  Tex.,  art.   430,  subd.   5.  \ 

one  count  of  an   indictment,  it  may  be  venue   is  alleged  in  the  compl: 

referred    to    in  itnother   count   by  the  proiiecution   will  not  be  dismii 

Words  "said"  and  ■'albresaid,"  to  consli-  the  cause  will  be  remanded,  tha 

lute  a  sufficient  averment,     Frazicr  :'.  information   may  be  presented. 

Fellon,  I  Hawks  (N.  Car.)  131.  State,  15  Tex.  App.  433;  Smith 

1.  Com,  V.  Goulding,   135  Slass.  551:  25  Tex.  App.  454. 

State  V.  Coulter,  46  Mo.  564;  FitcJi  v.  Under    the   criminal   code  c 

Respublicam.  3  Yeates  (Pa.)  49;  Thomas  (Pasch.   Dig.,  art.  1863,  1864  bi 

t.  State,  18  Tex.  App.  213.  no   person  can   be   convicted  1 

An   Indictment,  defective  in  a  mere  unless   the  indictment   charge 

formality,  is  sufficient  prima  facit  t\\-  fence   to   have   been  committe 

dence  to  remand  the  prisoner,  on  the  re-  the  jurisdiction  of  the  court. 

versal   of   the   judgment   against   him.  State,  34  Tex.  39. 


lUnti ;  Anrarato.  INDICTMENT,    rmnwl  uid  TMhaleal  Hattort. 

sential  to  the  description  of  the  crime.' 

c.  Unprejudicial  Errors.— Mere  clerical  errors  will  not 
tiate  an  indictment  unless  they  change  the  word  or  obstruct  the 
waning;*  and  where  an  indictment  can  be  clearly  seen  to  be  a 
;:re  clerical  mistake,  a  motion  to  quash  will  be  denied.'     Thus 


i  countj,  which  are  within  the  juris- 
tion  of  thi:  court,  laj's  the  venue 
Rcicntl^.     People  v.  Lafuente,  6  Cal. 

A'here  the  ttatule  directed  the  courts 
be  held  at  "Con  way  borough,"  and 
"ndictmenl  alleged  thai  "'  '  ' ""'  "  " 


m-     properly  laid;  that  the   words  "United 
itv     States  of  America"  were  mere  surplus- 
Pickell  V.  U.  S,.  i  Idaho  (N.  S.) 


•ny  Court  }[ouse,"  both     that  i 


,iid   1 

Ties  meaning  the  same  place,  the 
ler  wai  regarded  an  the  more  precise 
m.  and  it  was  hetd  that  they  were 
livalenl,  and  that  the  bill  was  good, 
lie   I/.  Thayer,   4   Strobh.   (S.  Car.) 

"V'here  it  becomes  necessary  in  charg- 
the  commission  of  an  offence  to 
■ge  that  a  certain  term  of  a  county 
irt  was  duly  holden,  If  it  be  alleged 
t  a  particular  cause  was  tried  by  and 
ore  the  chief  judge,  it  should  appear 
the  indictment  that  one  or  both  of 
other  judges  assisted  to  try  it,  or 
I  they  were  unable  or  disqualified  to 
on   the  trial.     State  v.  Freeman,  15 


in- 

A11»0SS   Tarm  of  Gonrt. — Where  Jt 

becomes    necct^sary.   in    charging    the 

of  an  otTence,  to  allege  thai 

term  of  a  county   court  wait 

duly  holden,  it  is  not  sufficient  to  allege 


t  holden  by   and  before  thi^ 


hief  judge  of  such  court,  without  n 
tion  of  any  assistant  judge.  If  either 
of  the  judges  is  named,  it  should  appear 
that  at  leasl  a  quorum  of  the  court  held 


,   Fre 


'5  ^ 


An  IndlctaMBl  for  b*at»rd7,  under 
Md.  Code,  art.  13.  need  not  set  forth 
the  residence  of  the  mother,  but  mu^l 
show  in  what  county  the  child  is  at  the 
idiclment.     Robinson  t: 


if  the 


8  Md.e  . 

espondent  in  an  Indictment  bi: 
:d  as  of  A,  it  will  be  sufficient 
vidence  prove  him  to  be  con- 


.  7JJ. 

rhe  allegation  In  an  indictment  that 

offence  was  committed  "at  the  city 
Little  Rock."  is  a  sufficient  alle- 
ion  that  it  was  committed  "within" 

city.     Graham     v.     State.     1     Ark. 

Vhere  an  indictment  was  filed  i 
:ijit  court  of  Shelby,  charging  that 
offence  wa«  committed  in  thecounlv 
Shelby;  and  the  circuit  court  had 
isdicllon  over  a  part  onlv  of  said 
inty.  it  was  htld  that  the  indictment 
'defective  in  not  •.howinglhal  the 
,rt  had  jurisdiction.  McBride  i'. 
te,  10  Humph.  (Tenn.)6i5. 
"he  retpondeni  was  described  as  of 
■ncrsworth,  where  he  kept  a  store, 
I  attended  to  his  buniness  in  business 
ini.  but  he  lived  with  his  fsmilv  in 
■wick,  in  the  stale  of  Maine.  I'lttd, 
t  he  wai  properly  described  in  the 
ictment  as  of  Someriworth.  State 
Vloore,  14  N.  H.  451. 

Jpon   an  indictment  for  murder,  the     Ae/i/,  that  the  clerical 
In  the   district  court    of  the 


t.  that  is.  empltMied  or  engaged 
his  family  reside  In 
State  v.  Moore,  14  N. 


lit  hough    his   f 
another   place 
U-4S' 

1.  State  r.  Moore,  24  S.  Car.  ir^o;  s. 
c.  58  Am.  Rep.  J41. 

Aa  ladletmant  la  ral9cl«iit  witbost  x 

Ttnn*.  if  it   lays  the  commission  of  the 

the     offence   within   the  jurisdiction  of  the 


:.     Stale  v.  Glasgow.  C.  &  N.  (N. 


An  indictment  or  justice's  wan 
not  vitiated  by  a  failure  to  lay  the 
properly.     State   v.  Willi 


Si  N. 


I.  Stale  f.ThompBon,Wright  (Ohio) 
017;  Stale  I'.  WimbeTty,3  McCord<S. 
Car.)  190;  Harris  11.  State.  3  l^a 
(Tenn.)  JJ4. 

Where  an  indictment  charged  a  mis- 
demeanor in  the  violations  of  the  pro- 
vis  ions  of  Tennessee  actof  March  16th, 
iS^o,  ch.  Si,  whereas  the  charge  would 
constitute  an  oRcncc  under  the  act  of 
860,  but  not  under  the  former  act, 
or  in  the  date 
vitiate  the  ii 


SUtc, 


the    United    States  of  America,   for    dlctment.      Harris 
first  judicial  district  of  Idaho  Ter-     (Tenn.)  314. 

tt^:'     Held,   that    the    venue    was         S.  SUte  v.  Shaw,  58  N.  H.  74. 
loC.ofU— 3j  W5 


Lea 


CMUati;&TanMnU.  INDICTMENT.     Foraul  ud  TeAiia 

where  the  name  of  the  State  and  county  are  given  in  the 
of  the  indictment,  and  the  county  only  is  stated  in  the  1 
the  indictment,  the  error  is  unprejudicial,  the  venue  beii 
ciently  laid.' 

d.  Use  of  a  Wrong  Word. — The  use  of  a  wrong  w 
not  affect  the  validity  or  sufficiency  of  an  indictment  wh 
meaning  is  not  thereby  changed,  and  the  substantial  right 
defendant  thereby  prejudiced.*  Thus  an  indictment  c 
an  offence  "at"  a  county,  sufficiently  charges  that  it  w 
milted  in  the  county."  Flowever,  it  is  otherwise  where  tl 
changes  the  meaning  of  the  instrument.* 

1.   Wedge  I'.  Bute,  13  Md.  332;  Slate  PaUereon  t.  Sute.  48  N.J.L 

I. Beaucleigh, 9^Mo.490;State['. Daw-  38 1 ;  State  i>.  Lee   Ping  Bow, 

ion,  90  Mo.  1491  State  I'.  Arnold  (Mo.J,  17;   State   v.   Drake,   64   N.  1 

a  S.  W.  Rep.  169.                                 *  State   v.   Caffey,   1   Murph.  ( 

nte    plfto*    wtart    tlw    offnte*    wki  320;  Jackson   v.  State,  i    Sm 

oommltMd    must    be   charged    in    the  114;  Suier.  Vermont  C.  R.  C 

bodj'orihe  indictment;  it  U  not  sulfi-  103. 

cient  to  charge  It  In  the  margin  only.  By  section  717  of  the  Crimins 

Missouri  I'.  Cook,  1  Mo,  547.  ure  act,  it  is  provided  that  no 

Under  Rev.  Stat.   Mo.,  4  1813,  It  ie  given  upon   any  indictnieni  sh 

not  necessarj-  to  state  anjr  venue  in  the  versed  for  anj  imperfection, 

body  of  an  indictment  when  the  county  defect  in  or   lacli   nf  form,  01 

is  named  in  the  margin  thereof,  and  an  error  except  such  as  shall  or  1 

inditlment  that  fails  to  slate  any  venue  prejudiced  the  defendant  in  rrn 

at  .ill   is  rendered  valid   by  Rev.  Stat.,  his  defence  upon  the  merits. 

4   iSj[.      Stale   v.   Arnold  (Mo.),  j  S,  f.  State,  48  N.J.  L.  (19  Vr.)  3 

W,  Kep.  169.  The   court  of  appeals    can 

Avarmant    of   Loeni    la    Quo.— Rev.  nounce     an      Indictment      In 

Stat.  Mo.,  1S79,  4  <Si3,  provides  that  the  or      disturb       a      judgment 

venue  named  In  the  margin  of  an   in-  for  any  defect  in  the  indictmt 

dictment  shall  be  taken   as   ihat  of  all  does  not  tend   to  the  prejudii 

the  facts  in  the  body  of  the  same.    The  subt-tantial  rights  of  the  defe 

Indictment  herein  laid  the  venue  in  a  the  merits.    Jane  v.  Com.,  3  M 

certain  county  in  the  margin  and   Rrsl  iS. 

three   counts,   and  in   the    fourth    and  S,  Augustine  t:  State,  20  1 

fifth  laid  the  venue  on  a  railroad   train  Thus  it  has  been  keld  Ihat  v 

which     passed    through    said     county,  word  in  the  Indictment  was  "  r 

'  The  offence  charged  being  both  pro\'cd  and  in  (he   instrument  produc 

and  admitted  to  have  occurred  in   said  "  receivd,"   the   omission   of 

county,  held,   that   an  instruction   that  c  did  not  change  the  meaning, 

but  one  offence  is  intended  to  be  charged  difference   was  no)  material, 

and  authorizing  a  verdict  on  any  one  of  v.  Harl,  :  Leach  C.  C.  (4th  ed 

the  counts  was  correct.     Stale  :■.  Beau-  c,  i  East  P.  C.  977.     The  san 

cleighi  91  Mo.  490.  of  the  u^e  of  the  word  "  Mcs^r 

a.  See  Meyers  ;.■.  State,  lOl  Ind,  379;  indictment,  when   the  instruni 

O'Connor  I',   State,  79  Ind.   104;  Stout  duted  wbs  found  to  be  "Mess 

T.  State,  96  Ind.  407;  State  I'.  Sammons.  ting  the  final  r.     Oldticldii  Ca 

iK  Ind,  11;  Galvin  r'.  Stale,  93  Ind,  wo;  on  Crimes  (3rd  ed.)  376.     And 

wood  v.  State.  92  Ind-sSg.  27:;  Dukes  is  true  of  the   use  of  "undcrt 

V.  State,  II  Ind.  557:  s.  c,  71  Am.  Dec.  "understood,"     Rei  v.  Beech. 

370;  State  I-.  McDonald.   106  Ind.  233;  194;  t.  c,  Lofl  785;     i  T.  R.  i 

Sample  v.  State.  104  Ind,  289;  Tliomas  1  Leach   (4th  ed.)  133;    s.  c.  j 

r.  Stale,  103  Ind,  419;   Stale  v.  Ander-  Rex  r.  Beach,  Cowp.  219. 

son.  103  Ind.  170;  Stale  r.  Bowman,  103  4.    "Ooiporaal    0«U"  for 

Ind,  69;  State  v.  Gurlock,  14  Iowa  444;  Oftth."— The  term  "corporal  1 

Jane  I'.  Com.,  3  Met,  (Ky.)  18:  Com.  I',  an   indictment    arc   svnonvm< 

Magowan,  I  Met,  (Ky.)  3f>8;  People  t.  "solemn  oath:"  and  where. "in a 

Duiord   (Mich.),   33    N.   W,   Rep.  »S;  ment  for  perjury,  it  was  alleged 


>nUnU;&T«nun:3.  INDICTMENT.    Itnwl  ud  I«<dukliml  KaUM. 

e.  Omission  of  Words. — Omissions  of  words  in  an  indict- 
ment which  are  by  common  understanding  implied  in  that  which 
i  expressed,  will  not  render  the  indictment  invalid;*  but  an  in- 
ictmcnt  cannot  be  aided  by  intendment  or  by  omissions  therefrom 
upplied  by  construction.*  But  where  an  indictment  charges  an 
ffence  to  have  been  committed  in  a  designated  county  or  State, 
:  will  be  sufficient  without  the  use  of  the  word  State  before  the 
ame  of  the  particular  State,  such  allegation  being  sufficient  to 
liow  that  the  crime  was  committed  within  such  State.' 


cfcndant  took  lii»  "  corporal  OB (h."  Ilie 
negation  wa«  held  Buflicient.  Jackson 
.  State,  I  Smith  (Ind.)  IZ4. 

"U]nrioD«iT  Md  Wranffnllr"  fo> 
Unlawfollr."   — "Injuriously        and     -...v.....  .u-..  3^.^, 

rongfuUv"  is  as  good  as  "unlawfullv."    Ten.  A  pp.  409;  ji 
'    ''  "         '      Stale   I'.   Vermont     App.349. 


on   exception.     See   Long  v.   Slate.  I 

Ten.  App,  4O6;  Hauck  v.  State,  1  T«. 

App.  ly,- 

'     '  ■  ■;  r.    ^hicag 

a  c;o8;    WilH  , 

'.  State,  II  Tei. 


ent.  R.Co.,J7Vl.  .03. 
"Ii"     Air     "Ara," — An      indictnienl. 
Lherwls«  sufficient,  against  several  de- 
ndants,  is  not  latall_v  del'ective  liecausc, 
I  the  commencement,  "is"  is  used   in- 


P"^:  ^^■ 


ittdictmcnt  omitB  a  material 
nord.  although  it  be  but  a  preposition 
Of  a  lielplng  verh,  the  court  will  not, 
from  a  knowledge  of  the  lan^age,  iup- 
pit'  the  missing  word  eo  as  to  supply 
State  I'.  Lee  Ping  Bow,  the  probable  intention  of  the  grand  jur/. 
The  charging'  Q.irt  of  the  Indictment 
read  as  follows:  "...  Adam  Car- 
penter and  R.  Jones,  on  the  tenth  dajr 
of  May.  [S84.  did  then  and  there,  untaw- 
fuUv  and  wilh  malice  aforethought, 
make  an  assault  in  and  upon  the  person 
of  John  Long,  with  intent,  him,  the 
said  I.ong.  then  and  there  kill  and  mur- 
der." etc.  //fl(t,  that  the  omUsion  of 
the  word  "to"  before  the  words 
"kill  and  murder"  was  fatal  to  the 
suffitlencv  o(  the  Indictment.  Jones  i: 
State,  II  'Tex.  App,  ^49, 

»,  See  State  r,  Schrdber,  98  Ind. 
1S4:  State  I'.  Lillard.  59  Iowa  479;  State 
!■.  Walter,  14  Kan.  37;;  Com.  v.  Qufn, 
71  Mass.  (5  Gray)  47S;  Slate  f.  Vin- 
cent, 91  Mo.  (162:  State  I'.  Wentworth, 
37  N.  II.  196;  State  T.  Jordan,  11  Tex. 
jo;;  State  v.  Cook,  3S  Vt.  437. 

All«ftnK   PUe«    of   OffanM, — An   In- 


II  has  been  ad- 
idgcd  that  the  use  of  "not"  for  "nor" 

fatal.  See  Reg.  i'.  Drake,  Holt  347, 
;l;  S.C..  J  Salk.  660:  s.  c.  3  Snik.  .1:4; 

c,  II  Mod,  78, 

"Sabteth"  fafSnndAT."— An  indict- 
ment for  hunting  on  Sunday  is  not  fa- 
illy  defective  for  using  the  expression 
the  Sabbath"  iiistead  of  "Sunday";  nor 
ir  referring  to  the  same  day  by  a 
rong  day  of  (he  month.  Slate  c. 
irake.  (")4  N.  C.  jStj. 

"SDlt"lttr"OaiiM," — Where  the  word 
.uil"    was    mis  recited      for     the    word 

latcrial.  if  the  indictment  did  not  pro- 
«~  to  give  the  tenor.     State  f.  Caffev, 
Murph.  (N,C.)33o. 
■TTM"   ror  "Old."— Where    un  infor. 
staled  the  offence,  the 


nstend    dirti 


without 


charging  tlial  the  ai 
"in  the  county  of  Kusk 
B.iying  in  the  state  of  Tisj 
Siiilc  !■.  Jordan,  i:  Tex.  J05. 

Where  an  offence  is  charged  to  have 
been  done  in  a  specific  house  on  a  cer- 
tain lot  and  blocli  "in  the  citv  of  Otto- 
wa,  and  county  of  Frandlin,"  and 
against  the  peai-e  and  dignity  of  tlie 
state  of  Kiinsas,  the  venue  if  sufficiently 
alle);ed.  although  it  is  not  alleged  in  any 
other  wav  that  the  offence  was  com- 
mitted in'the  State  of  Kansas.  Stater, 
of  the  word  "court"  in  the  Walter,  14  Kan,  375. 
ause  showing  in  what  part  the  indict-  Where  it  sufficiently  appear*  from 
«nt  was  presented,  are   not   available     the    words    of  the    fir^t  count   of   the 

Mr 


Tor  of  using  the  word  " 
"  "did,"  before  "willfully,  must  oe 
erely  clerical  and  formal,  and  the  de- 
ct  should  have  t>een  taken  advanta<;e 
by  demurrer  or  motion  to  quash. 
eople  V.  Uuford,  Mich,  33  N,  W.  ;S, 

1.     People  I'.  Bennett.  37  N,  Y    1:7; 

c.  93  Am,  Dec.  sj;  Schrumpf  r.  Peo- 
e.  14  Hun  (N.  V.)  13;  Long  r.  State, 
Tex,  App.  46f>;  llauck  f.  State,  I 
ex,  App.  357, 

I>«r«cU  utd  OmlMlOBi. — That  mere 
indictment, 


OntMitiiATamnt*.  INDICTMENT,     romftl  ud  Taclm 

/.  Ungrammatical  Language;  Wrong  Punctu 
Bad  grammar  does  not  vitiate  an  indictment  unless  it 
the  words  or  obstructs  the  meaning  of  the  instrument; 
will  bad  punctuation  vitiate  an  indictment.* 

g.  Misspelling — (i)  Generally. — The  misspelling  < 
in  an  indictment  does  not  render  it  invalid  where  the  wc 
changed  into  one  of  different  significance,  or  where  1 
misspelled  is  merely  surplusage,'  and  where,  from  the  w 

indictmenl  that  the  city  of  Si.  Louis  is  ThaavkvArduMofwordi 

witliin  the  state  oi  MinEOuri,  the  words  eoutmetlon  of  lantencM  Ei 

of  the    third    counl.  "at  the    citv  of  St.  ment  will  not  render  it  bad 

Louis,"  ehow  that  the  offence  waR  com-  vided  the  offence  is  cliarged 

mitted  in  the  Stale  or  Missouri.     State  intelligible  words.    Dawson 

V.  Vincelit.  91  Mo.  G61.  Tex,  491, 

An  indictment  for  Urcenv  ai  follows:  UnsTftmiiutlciI  Luuni*C* 

"The  grand  jury  of  the  county  of  De-  ment  will  not  be  reversed  ft 

,  i.'atur,Tn  the  name  and  bv  the  authority  grammar  or  rhetoric   in  an 

of  the  state  of  Iowa,  accuse  the  defend-  if  a  definite  statement  ofa 

ant,  D.  P.  Lillard,  of  the  crimeof  lar-  fence  can  be  eliminated  then 

t-eny,  committed  as  follows:  The  said  due  r.  Com..  96  Pa.  St.  ^ri. 

defendant,   D.    P.   Lillard,   on  the  9th  A  complaint  properly  s(" 

*  "     -      ■          -       ■      .■  ~-      eof  \\t               ■      ' 

intly  charge  that  the  crime  was  com-     alleges  the  forfeiture 


day  of  Sepleml>er,  1879.  in  the  county     offenceof  using  a  net  of  tli 
aforesaid,  one  mare."  etc.     Jleld,  to  suf-     bidden  by  section  3  is  valid. 


milled   fn   Iowa.     State  i>.   Lillard,   39  State  i'.  Adams,  7S  Me.  486 

Iowa  479.  There  is  no  rule  of  conMru 

An  indictmeni   for  violalton  of  Gen.  rnfuires  that  a  pronoun  sh> 

Sts.  429,  ch.  119,  in  relation  to  the  enlist-  the  last  noun  mentioned  fo 

ment  of  men.  alleged  that  "Perry  Cook,  dent;  but  the  construction 

of  Fairfax,  in  the  countv  of  Franklin,  on  erned  by  the  sen^e  and  niea 

the  26th  of  July,  1864,  'aX  Fairfai  afore-  ed  to  be  convcied.    Miller 

«nid,  with  force  and  arms,  withoul  due  Ind,  152. 

.luthority   from  Ihis  state  or  the  United  3.  Ward  v.  Stale,  50  Ala. 

States,  did  enlist,   recruit  and  employ  S.  State   t.  Hedge,  6   Inil 

one  Edward   Orton,  of  Fairfax   afore-  r.  JIom«by.  8  Robt.  (La.) 

said,  a  person  in  this  state,"  etc.     Hrld,  Am.  Dec.'jo^;  State  [-.  Mo 

that  the  fact  was  suflicicnlly  established  (N.  Car.)   263;  May  t'.  Sta 

that  the  enlistment  was  in  this  slate.  461:8.  c.,  45   Am.   Dec.  54 

State  V.  Cook,  38  Vt.  437.  Coleman.  8  S.  C.  237;  Kooi 

A  complaint  made  "in   behalf  of  the  41  Tex.  570;  State  r'.  Earp. 

commonwealth,"  and  allegingan  offence  Someri'itle  v.  State,  6  Tei 

in  a  particular  cilv  and  countv  (corre-  Wiilcn  v.  State,  4  Ten.  Ap 

Kpondlng  in  name  ~lo  a  cilv  an'd  county  i»A    Spatlllis.— The     rul 

of  the  commonwealth)  agamsta  statute,  indictment  is  not  vitiated  b 

the  title  and  dale  of  which   are  staled  ing    applied     where      an 

and  rightly  described  a  statute  passed  by  charged  that  the  murder  wa: 

the   legislature  of  the  commonwealth,  in    the     year    one    thousa 

sufficiently  shows  that  the  offence  was  hundred  and  sevcniv-slx. 

committed   within   the  commonwealth,  i.  Stale, 6  Tex.  App!  433. 

without  any  caption,  or  venue  in   the  Errors   in  spelling,  such 

margin.      Com.  i'.    Qiiln,  71    Mass.   5  eight   in  laying    the    time 

Gray.  47S.  charged,     and     statue    for 

1.'  Pond  f.  State,  55  Ala.  196;  Miller  the   conclusion;   also   the  ■ 

r.  Slate,  107  Ind.   152;  Slate  i'.  Hedge,  "last"  between  "year"  and 

fi  Ind.  330;  State  v.  Adams,  7S  Me.  486;  in  designating  the  time,  wi 

Perdue  v.  Com..98  Pa.  St.jii;  SMte  v.  lo  vitiate.     State  v.  Colcn 

Wimberly,  3   McC.   (S.  Car.)  L.  190;  217. 
Dawson  v.  State,  33  Tex.  491;  State  f. 
Halida,  18  W.  Va.  499. 
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t  of  the  words,  the  meaning  can  be  determined  with  certainty 

a  person  with  ordinary  intelligence.* 

!)   Omission  or  Addition   of  Letters. — It    is    a    general  rule 

:  the  omission  or  addition  of  letters  to  a  word  will  not  affect 
validity  of   an  indictment  where  such  omitting  or  adding 

ers  does  not  make  it  another  word;*   and  the  same  is  true 

■he  use  of  the  wrong  word  where  such  use  does  not  tend  to 

lead   and    injure  the  defendant;  thus  it   has  been  held  that, 

er  the  gaming  act  prohibiting  gaming  "on  the  premises"  of 
person,    an   indictment    charging  a   person  with    permitting 

ling  to  be  carried  on  in  his  "house,"  is  good.' 

i)  Caption,  etc. — The  general  rule  that  neither  bad  spelling 
bad  writing  vitiates  an  indictment  where  the  meaning  thereof 
be  clearly  made  out  by  a  man  of  ordinary  intelligence,  applies 

the  caption   of   an   indictment  as  well  as  to  the  other  parts 

reof.* 

t)  Description  of  the  Offence,  etc. — Where  the  misspelling  of 

^ruary"  insteaj  of  "February,"  held  misKpelled.  is  r 

;  hypercritical.     Neither  bad  spell-  jiidgmenl.     Hu 

nor  bad  writing  vitiates   an   indict-  44. 

t.      Witten   V.  Stale.  4   Tex.  App.  8.  Rex   v.  Beech.  1   Leach.  (4th  ed.) 

134;  B.  c,  1    Doug.  194;  LoHl  78s;  I   T. 

'here  an  indictment  alleged  thai  an  R.  237;   suti  aunt.  Rex  i'.  Beach,  Cowp. 

ICC   was  committed   "on   the   first  =29.     See  State  i'.  Sterns.  iS  Kan.  154; 

□r  August,  in  the  vear  one  thousand  St.ite  t.  Bucknam.  (Me.)  i  New.  Eng. 

I   hundred   and   'fiftv  too."  it   was  Rep.  697;  State  v.  Libbv,  78   Me.    546; 

that  "too"  must  be  construed   to  Bossert    r.  State.   Wrfght  (Ohio)   113. 

n   "two."     State   r.  Hedge,  6   Ind.  8.  Cove v   v.   State,    4    Port.   (Ala.) 

186.     See'Mav  r.  State.  14  Ohio  461:8. 

Grant   v.  Stale.  ;«   Ala.  joi;  Stale  c,  4^    Am.  Dec.  54S;  Com.  v.  Arnold, 

il;!gerald,  lo  Mo,'  App.  408;  Brum-  It  Mass.  {4  Pick.)  2f,\ ;  Comer  v.  State, 

:■.  State.   II    Tex.  App.  114;  Hiitto  2(1  Tex.  App.  509. 

ilale.   7    Tex.    App.    44:   State    r.  OmlHlOB  M  one  Utter  In  an  Indlet- 

idj,  28   W.  Va.  499;  Com.  v.  Rilev.  tsent    does    not    amount    to   variance 

ch.  Cr.  Gas.  (Mass.)  67.                  '  littween  the  indtelment  and  the  written 

1  an  indictment  for  theft  of  cattle  of  tnstrMiiient  which  purports  to  be  therein 

Pettis,  the  fact  that  in  one  place  set    forth    im    httc    verba,    where    the 

name  wan  written  "  pittls,"  ^frr/i/  to  >.ound,  the  nense.  and   the  grammatical 

10  ground   for  arrest  of  judgmcnl.  construction  of  Ihe  sentence  still  remain 

to  r.  State,  7  Tex.  App.  44.  the  same.     May  r.  Slate,  14  Ohio  461; 

n  indictment   for  unlawfully  selling  s.  c..  +5  Am.  Dec.  548. 

itituous   liquors,"  ield  not  vitiated  •.  Sec   State   i'.   Given.  31    La.  An, 

lad  spelling. (V/cnjonant.     Brumlev  782;    State   v.   Karn.  ifi    La.  An.  183; 

>tate.  II  Tex.  App.  114.  Keller       "--       -  "^        *--    --- 

he   omission   of  the  final  *■  in  the  "0* 

d  "  Keene."  In  an  indictment,  is  not  for   lareenv,  ending  with   these  words, 

tal  variance.    Com,  v.  Rilev,  Thach.  "  contrarvlo  the  form  of  the  statute  in 

Cas.  (Mass.)  67.  such   'cash' ma v  be   provided."     Meld, 

.  literal  variance  In  the  spelling  of  a  not   to   be   fatally   defective.     State   i'. 

d  is  not  atone  fatal,  when  the  omis-  Given,  32  La,  An.  7S1. 

1  or  addition  of  a  letler   does   not  Pi>iirmAn  fDrForamui. — An  error  in 

it    it    a    different    word:   and    tlic  an   indiclmeni    in    spelling    the    word 

■rsity  in  the  spelling  of  a  name  is  not  "  foreman"  "fourman    is  not  iriportant, 

crial    where    it    is     idem     !>onan>.  as  (he  pronunciation  of  the  same  is  not 

te  TV  Fitzgerald,  10  Mo.  App.  408.  therehr  changed.       State   v.   Karn,  16 

'he  fact  thai  in  an  indictmcnl  for  Ihe  La.  An.  i.Si. 

t  of  cattle  the  name  of  the  monlh  is  "blubltanea"  for  "  InbAUtenta."— 
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a  word  in  the  description  of  the  offence  is  immaterial,  it  wi 
affect  the  validity  of  the  indictment.* 

h.  AbbkeviatiXG. — An  indictment  or  information  shoul 
only  be  in  the  English  language,  but  should  be  made  in  on 
language.  Abbreviations  of  words,  such  as  are  employed  b; 
of  science  and  in  the  arts,  will  not  answer  unless  there  is 
full  explanation  of  their  meaning  in  ordinary  language; 
abbreviations  of  the  proper  names  of  persons  described 
indictment  arc  permissible.' 

/.  Characters ;.Sic;NS. — As  a  general  rule,  the  use  o( 
peculiar  to  any  art  or  science  will  vitiate  an  indici 
while  the  insertion  of  those  which  are  in  everyday  use,  am 
understood  by  the  people  generally,  will  not  have  that  effec 

j.  Numerals.— The  use  of  Arabic  numerals  and  othe 
understood  abbreviations  in  an  indictment  does  not  ren 
defective.* 

An  inrormation  or  indiclnient  wherein     murder   by   a  wound   Inflicted  t 
the  word  "  inhabitants"  n  spelled  "  In-     Tatal   on  a  motion   in  arrest     / 
habltance"     ia     sufficient.       Keller     v.     llnyw.  (N. C.)  :4o. 
Slate,  J5  Tex.  App.  339.  i.   Except   in  those  cases  whe 

1.  See  Pierce  i'.  State.  75  '"''■  '991  <"■*  in  universal  use,  such  as  the 
State  w.  Carville  (Me.),  11  Atl.  Rep.  A.  D.  10  indicate  the  vear  of  Oi 
601;  State  r.  White,  15  S.  C.  381;  and  Arabic  figures  and  Roman 
Stale  I'.  Myers,  81;  Tenii.  103;  Stinson  United  Stales  !■.  Reicherl,  j 
I'.    Stale,  5    Tex.   App.   31;   State    f.     Rep.  14;. 

Lockwood,     sS    Vt.     378.       Compare        Thu«inan  indiclmenl cliargin 
Anon,  i  Hayw.  (N.  Car.)  L.  140.  spiraey   to   procure   the  allowai 

"B»7Hr"'for  "ra*ar"  is  an  imma-  Talsc  and  fraudulent  claim  for  c 
lerial  misspelling.  Stale  t'.  White,  15  satlon  for  a  survey  of  land  clai 
(S.  C.)  381.  have  been  made  by  defendant,  a  > 

"EUl"  for  "Kill."— The  fact  that  in  lion  of  the  property  alleged  I 
an  Indictment  lor  theft  of  cattle  the  been  surveyed,  and  for  whi 
word  "rill"  is  used  for  "kill,"  is  no  fraudulent  claim  is  charged  t 
ground  for  arrest  of  judgment.  Irvin  been  presented,  should  bemad 
r.  State,  7  Tex.  App.  109.  dinary    language.       (.'nitcd    Si 

"laeartona"    tut   "InawttiMu." — An     Reichert,  31  Fed.  Rep,  \^i. 
Indictment    is    not    bad    because    "In-         8.   State  i'.  Kean,  10  N.  H.  3. 
cestuous"  Is  spelled  "incestous."     State    34  Am.  Dec.  161. 
V.  Carville  (Me.).  11  Atl.  601.  4.  ■Ipii  IW  D«ctmi  ud  Mb 

"SMal"  for  "SMil." — A  IransposI-  .Lonfltnd*. — Thus  it  has  bet 
Hon  of  the  letters  "e"  and  "a"  In  Ihe  in  the  case  of  State  f.  Town  of 
word  "steal"  BO  as  to  make  It  "slael,"  40  V-t.  iji,  s.  c,  94  Am.  Dec.  3; 
does  not  render  a  count  defective.  State  an  indictment  in  which  the  uiu^ 
V.  Lockwood,  5S  Vt.  378.  emalical  signs  (°  ')  are  used  in 

"••Tantr  T*An  of  Com.'' — The  rule  the  words  "degrees"  and  "mini 
that  an  information  or  indictment  is  bad  on  demurrer;  such  symbols 
not  vitiated  by  inaccurate  orthography  Ing  a  part  of  the  English  Ii 
applied  to  a  charge  that  the  accused  within  the  statute,  which  reqi. 
stole  "seventy  years  of  corn."  Stinson  pleadings  lo  be  drawn  in  Ihe 
V.  State,  s  Tex.  App.  31.  language. 

"Hair"  for  "Mat*." — In  an  indict-  "ft"  for  "and." — It  has  be 
inent  for  horse  stealing,  the  name  ofthe  thai  the  use  of  the  character  "i 
inimal  stolen  was  spelled  "mair."  Held,  indictment  is  lobe  deemed  cqi 
that  a  motion  to  quash  for  tliis  reason  to  Ihe  word  "and."  See  I^c 
was  properly  overruled.  Stale  -u.  My-  State,  58  Ala.  364;  Brown  v.  ! 
ers.  85  Tenn.  J03.  Te».  App.  Ht 

Vbaii  FftUl.— The  misspelling  of  the  5.  State  v.  Reed,  35  Me.  489; 
word   "breast,"    in    an    indictment   for     Am.  Dec.   717;  Com.  v.  Hagar 
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k.  Illegtbilitv;  Interlineations  and  Alterations. — 
^d  and  illegible  writing  will  not  render  an  indictment  void,* 
f  here  the  words  of  an  indictment  are  not  clearly  written,  and 
lere  is  some  doubt  as  to  what  they  are,  it  is  a  question  for  the 
Durt  to  decide  upon  an  inspection  of  the  writing.* 

Interlineations  will  not  vitiate  an  indictment  where  they  are 
anveniently  legible,  and  the  absence  of  anything  appearing 
pon  the  face  of  the  indictment,  or  being  shown  extrinsically 
ending  to  prove  that  the  interlineations  were  made  subsequently 
)  its  execution,  it  will  be  presumed  that  they  were  made  before 
ot  after  execution.* 

The  words  interlined  in  an  indictment  or  information  will  be 
;ad  so  as  to  make  sense,  without  regard  to  the  place  of  the 
jret.* 

Erasures  and  interlineations  in  an  indictment,  though  without 
ny  note  or  certificate  to  show  when  or  by  whom  they  were  made, 
fford  no  ground  for  arresting  judgment  ;^  but  no  alteration 
m  be  made,  in  a  material  respect,  in  an  indictment  after  it  is 
jund,  by  the  court,  and  such  an  alteration  of  one  count,  is  fatal 
3  the  whole  indictment,  though  the  other  counts  remain  un- 
ltered.« 

2.  DirectneM:  AxgumentativencM ;  Condniioiu. — An  indictment  or 
iformation  should  contain  direct  and  unequivocal  averments  of 
uch  facts  (not  being  mere  evidence)  as  lead  immediately  and  of 
ecessity  to  a  single  and  inevitable  conclusion,  but  the  omission 

0  draw  that  conclusion  expressly  will  not  vitiate  the  proceed* 
igs.' 

la«B.  (lo  Allen)40iiCom.  t'.  Kingman,    be  so   read   and  construed.     Pierce  ?>, 

1  Mau.(i4Gray)  65;  Kellj'i'.  Slate.  11     State,  75  Ia4.  199- 

ItH.  (jSmed.  &  M.)  c;i8.      See    SWlc  I.     Com.      r,     Davis,    77    Mass.    (il 

.  Ralford,  7  Port.  (Ala.)  101;  State !■.  Gray)   4^7;   Com.  t.    Riggs,  80  Mass, 

laddock.l  Hawks   (N.  C.)  461;  Barnes  (14  Srav)  376;  ».  c,  77  Am.  Dec.  333, 

SUte.    5  Yerg.  (Tenn.)  186;  Stale  v.  ».    See   Moorman    7'.  Barton,   16  Ind. 

[odgcden,  3  Vt.  481.  308;  French  v.  State,  u  Ind.  670;  b.  c. 

There  are   cases,  however,  in  which  74   Am.  Dec.   ii9;    Stoner   v.   Ellis,  6 

ley   have  been  regarded  as  insuflficient  Ind.  x^i. 

:    common    law,    though    Ihe.v    have  4.     State  v.  DanieU,  44    N.  It.   383, 

Itnetlmes  been  held  valid  under  ulatu-  ciling'ataXe  t:  Copp,  15  N.  H.  21  j.  and 

>ry   provisions.    See  Slate  v.  Lane,  4  State  i:  Bailej-,  31  N.  H.  5:1. 

■ed.   (N.  C.)    114;  State  I'.  Dickens,  i  B.     Com.   v.   Pagan,   81     Mass.    (13 

layw.  (Tenn.)   406;  Finch  i>.  Stale.  6  Gray)  194. 

lackr.  (Ind.)  533.       V  Al«(t«rMld*dtOftV0rdin  an   indict- 

1,   See    Pierce  v.  State,  7,^  Ind.   199;  ment  in  pencil  mark  before   the  indict* 

om.   V.  RIggs,   So   Mass.     (14   Gray)  ment  is  found  by  the  grand  jury,   does 

T*K  ».  c,  77  Am.  Dec.  333.  not   vitiate   the    indictment.     Slay     n. 

CliaTaoUn    ItABdlng    for    MaUca.—  State.  14  Ohio  461:  s.  c,   45  Am.   Dec, 

b'herc   the  objection  to  an  Indictment  548;  Dodd  f.  Slate,  :o  Tex.   App.  370. 

>r   asxault  with  intent  to  kill  was  that  1.  Calvin  1:  Stale.  15  Tei.  jVk,. 

le   letters   and  character  used  to  form  T.     Evans   7'.   People,    iJ   Mich.    17; 

le    word     probably    intended    to    be  Stale  i'.  Haven,  v)  Vt.  399.     See  Slate 

malice,"   did  not   spell   and   conMitute  t>.  Perry.  I  Bail,  (S.  C.)  17:  Lasindo  0. 

ich    word,    keid,   on   examination   of  Stale,  2'Tex.  App.  ;;g. 

le  original  indictment,  that  as  the  word  ArfnmantatlTenMa, — A  count   in  an 

I'ldently  stood  for  "malice"  it  ought  to  indictment,    under    Vt.      Rev,    Lawa, 
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3.  flnrpluMge. — a.  General  Matters. — (i)  Effect  d 
-Surplusage  is  any  allegation  without  which  the  ind 
ould  be  adequate  inlaw;  the  unnecessary  averments  o 
ctment,  where  uncontradictory,  will  not  vitiate  a  comp 
dictment,  and  need  not  be  proved,*  and  "all  things  ma; 
;  though  they  were  not  in  the  record."* 

(2)  Unnecessary  or  Redundant  Words. — Surplusage 
iraseology  used  in  the  indictment  to  designate  the  offen 
it  vitiate  the  indictment  if  the  necessary  facts  to  constii 
fence  are  alleged,*  because  in  an  indictment  at  comn 
'cry  superfluous  fact  and  circumstance  and  unneces; 
edient  of  the  offence  may  be  rejected.* 

(3)  Defective  and  Unnecessary  Allegations. — It   is  a  wel 

1160,  Ubad  for  ar^mentativenesR,  In     (N.  Y.}  167;  Smilh 


,  SUie 


^j'lvania  i'.  Bell.  Ad 
;  State  v.  I^arden,  i    Brev 

i1\  State  r.  Coppenburg,  l  E 
:.)  ^73;  Slate  II.  Prall,  44 
State  V.  Killough,  31  Tex.  74; 
1'.  State.  15  TeK.  169;  Slate: 
HTex.  413;  Com.!-.  Bennet.  : 
231;;  Com.  V.  Scott,  loGratt.  ( 
State  v.  Welch,  37  Wis.  196; 
inson,  I  Hempst.  (C.C.) 
Burroughs,  3  McL.  (C.C.)  . 
'  ;nnings,  Dears.  &  B.  (C.  C: 


37n;  Rex  , 


t^.Jennings 
7  Cox  (C.C 


ikh  it  is  alleged  that  the  trea- 
rer  of  a  railroad  companv  did  algn. 
th  intent  that  same  be' Issued  and 
ed.  a  certain  false  certificate  of  owner- 
ip  of  i,ooa  shares  of  its  capital  stocit, 
Iselj-  certifying  that  a  person  was 
en  and  there  owner  of  1,000  shares, 
d  that  hedid  nnl  own  or  have  stand- 
;  in  his  name,  and  was  not  entitled 
,  any  share  or  shares  of  the  capital 
Kk  of  said  coinp.iny.     Stale  v.  V. 

Vt.  399. 

An  information  which  charge 
t  accused  was  "guilty  of  the  offe 
cping"   (a  disorderly   house)   instead     iJeach  (4th  ed.)   41%;  Reg.  i 

"did  keep,"  etc.,  is  bad;  tiecause  it  Moo.  &R.  714. 
!eged  a  conclusion,  rather  than  the  AnrATktlss  Katter.— An  ii 
;ts  from  which  the  conclusion  may  be  will  not  be  ill  liecause  italic] 
awn.  Licindo  v.  State,  1  Tex.  App.  59.  thing  by  way  of  showing  the 
An  indictment  which  charged  the  be  more  enormous  ihan  it  woi 
fendant  with  having  "taken  upon  wise  appear;  and  such  matter 
mself "  to  do  the  thing  cliai^ed  was  be  proved.  See  State  v.  Flee 
Id  bad,  upon  motion  in  arrest  of  judg-  Mo.  448;  State  v.  Coiens,  6 
;nt,  as  not  containing  a  direct  aflega-  "  •  '  "-  "  — 
in  of  the  offence.  State  v.  Perry,  ; 
lii.  {S.C.)i7. 

1.  Feigel  V.  Stale.  85  Ind.  580;  Olive 
Com.,  5  Bush.  (Ky.)  376;  Com.  t. 
jwell,  146  Mass.  uS;  People  v.  Loh- 
tn,  J  Barb.  (N.  Y.)  216;  Slate  t 
elch,  37  Wis.  196;  United  Stales  1 
award,  3  Sumn.  (C.  C]  12. 
I.  See  Lodano  %<.  State,  25  Ala.64; 
MCI'.  Slate,  Minor  (Ala.)  l8;  Slate 
Stedman,  7  Port.   (Ala.)  495;    State 

Hutzcll,  53  Ind.  160;  Warren  i 
ate,  I  G.Greene  (Iowa)   106;    Oliv 

Com.,  s  Bush  (Kv.)  376;  Com.  i 
irmenter,  I3i  Masi.  354;  State  i 
unch,22  Minn.67;  Com.  r.  Kneel  an  c 

Mass.  {30  Pick.)   106;  Dickr.  Stale.     People,  4  Den.   (N.  Y.)   231;; 

Miss.  631;  State  v.  Webster,  39   N.     Dickinson,  1  Mempst.  {C.C; 

96;  Peoplei'.  Lohman.   1  Barb.  (N.         S.     State  i'.  Munch,  23  Mini 
.)   216;    People   r.  White,   22  Wend.        ♦.     Lodano  k.  State,  Jj  Ala. 
&52 


C.)  L.  87;  Slate  v.  Cheatww 
fS.C.)  459;  Rex  V.  Foot,  2  S 
See  also  Olive  v.  Com.,  j  Bu 
376;  Stater.  Brown,  8  Humph 
89;  Young  r.  Stale,  44  Tet.  9 
son  V.  Slale.  i  Tex.  App.  13c 
ney  General  v.  Macpherson,  I 
C.  168,  281 ;  s.  c.  lub  mom.  Reg 
pherson,  11  Cox  (C.  C.)  604. 
"■■-  it  has  been  krtd  that  1 
r  selling  In  toxica  tin 
without  a  licence,  which  avei 
s  the  "second  glass"  sold  b; 
fendant.  may  be  wholly  unn 
the  proof.  State  ;'.  Staples,  41 
See  Eagan  v.  State,  53  Ind.  \ 
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BvpluHge. 


hed  principle  of  law  that  defective  and  unnecessary  allegations 

Stedman,  7,  Port,  (Ala.)  495;  Rose  that  the  word  Colcbalh  might  be  re- 
State.  Minor  (Ala.)  28;  Anderson  i>.  jected  as  surplusage.  State  v.  Baiter, 
ite,  5  Ark.  444;  People  v.   Flores,  64     35  N.  H.  jji. 

I.  4^6;  State  v.  Corrif^an,  14  Conn.  PatUng  tlM  daU  wban  knd  Um  pUc« 
>;  !jouthworth  f.  Slate,  5  Conn.  325:  wber*  fraud  Ht  the  end  or  an  Indict- 
rresseller  v.  People,  17  111.  101;  inent,  after  the  words  "against  the 
Slate,  66  Md.  105;  State  peace  and  dignity  of  the  State  of  Min- 
7  Minn.  493;  State  t.  nesoia."  does  not  vitiate  it;  such  date 
o.  361;  State  r.  Beasom,  and  place  are  no  part  of  the  tndictmenL 
State  V.  Webster,  39  N,     Stale  v.  Johnson,  37  Minn.  493. 

Bailej-,  31  N.  H.  (11  17as«c«iMUT  AddrMi  of  OouiilASiit. 
_  .,._..  __».  ,1  _  _.  — jj^  ^  complaint  addresned  to 
'■Jamea  Read.  E«].,  recorder  of  the 
citv  of  Burlington,  within  and  for  the 
coiintv  of  Chittenden"  the  words 
"wilhtn  and  for  the  county  of  Chit- 
tenden" mav  be  treated  as  surplusage, 
there  being  a  previous  perfect  descrip- 
tion of  the  olfice.     State  v.  Sortgan,  40 


hardson  I 
Johnson,  1 
1I0SB,  93  M 
N.  H.i&7; 

ff,\  State 

■it.)  511;  State  !■.  KeanT  10  N.  ».  347; 

.,  34  Am.  Dec.  i6j;  Suie  v.  Cheat- 
od.  i  Hill  (S.  C.)  459;  State  v.  Bell- 
e,  7  Baxt.  (Tenn.)  548;  State  v. 
nidon.  jS   Vl.  524;  Stale  v.  Soragan. 


Tha  smImi  rapatttlmi  of  WMda  in  a 

ictment  does  not  violate  it.  but  Ih 
icradded  words  may  be  rejected  a 
plusage.      Lodano  v.   Stale,  15  Als 


t.  450. 


IniiMSUkrj  »U*|fttloiu  in  the  con- 
sion  of  an  indictment  do  not  vitiate 
but  may  be  rejected  as  surplusage. 
ihardson  v.  State,  66  Md.  205. 
Vn  information  is  not  bad  because  of 
therein  of  a  uselest.   word 


ther 


led   I 


,.tSVt.S24. 


n  an  indicl- 
nt  may,  upon  trial  or  arrest  of 
gment,  t>e  regarded  as  surplusage,  if 
indictment  will  be  good  after 
king  them  out.  State  v.  Webster, 
N.  R.96. 
>i«regard 

in.  Code,  k  5' '4'  'bat  the  oHence 
slated  "without  prolixity  or  repeti* 
1.''  in  not  fatal  to  the  indictment  if. 
rejection  of  surplus  words,  the 
'ncc  Is  sufficienilv  charged.  Stale 
lellville,  7  Baxter' (Tenn.)  548. 
Vher«  an  indictment  charged  the  de- 
dant  with  perjury  committed  " 
Ifylng   in   a   certain 

John    Bailey  and    the   trustees  01 
rook      Academv,    a    corporation 
V  eatablished   br   law  in  Ihie  state. 


tf  it  proteataado  In  plaadlnc  b«  la- 
oaaalilrat  or  repugnant,  it  will  be  re- 
jected as  surplusage,  its  design  beiijg 
merely  to  preserve  the  rights  of  the 
party  in  some  other  suit  or  proceeding. 
Slate  I'.  Benson,  40  N,  H.  367. 

tf  wbat  propwir  iMlonfi  to  tlw  g«p- 
Uoa  be  inserted  in  the  body  of  an  in- 
diclmenl  it  mav  be  rejected  as  surplus- 
age.    Rce  V.  ^late.  Minor  (Ala.)  ;S. 

Oontr*  Fomuuii  Statntl. — If  an  infor- 
mation conclude  roHtra /ormam  slutuli 
and  the  offence  charged  is  not  within 
any  statute,  those  words  may  be 
rejected  as  surplusage.  Southworth  v. 
Stale.  5  Conn,  jj.<;. 

tbooiliic  at  Ocenpltd  Hotuo — ATer- 
nunU. — The  words  "with  intent  in  so 
doing  to  kill  and  murder  one  L.  C."  in 
an  indictment  under  La.  Acts  iSj'o, 
No.  S,  for  shooting  at  a  house  occupied 
bv  persons  lawlullv  therein,  do  not 
charge  a  distinct  offence,  but  may  be 
requirement  of  rejected  as  surplusage.  State  :'. 
'  "in.iu.  37  La.  An.  slf.. 

AtUmpt  to    DmoIto  br  Fala*    Pr«- 

ncoa. —  An    indictment    charged   the 


«  which  are  necessary  to  ci 
c  crime  imputed  may  be 
surplusage.      State   v.   Ai 


ode- 


fraud  the  said  J.  B.  and  others  of  certain 
goods,  the  property  of  the  said  J.  B. 
and  others.  On  the  trial  it  was  proved 
suit  "between  that  the  false  pretence  set  forth  in  the 
'  indictment  to  J.  R,  only,  with  the  in- 
tent to  defraud  J.  B.  and  others,  his 
partners,  of  property  belonging  to  their 


plea  of   the   case  in  which   said  firm.     Hfid,  t 

n    Bailey    was     plaintiff'   and    the  between  the  indictment  and  proof,  ai 

itees     of   the     Colebath    Academv  the  words  "and  others"  In  the  allega- 

resold   was  defendant."  it  was  kefd  tion  that  the  false  pretence  was  made  to 


Ommou  ;  iTOTMnu.  IXDICTMENT.  *b\ 

or  recitals  cannot  affect  the  validity  of  the  indictment;' 
matter  may  be  stricken  out  and  yet  leave  the  offence  (ul 
scribed,* 

(4)  Descriptixe  Matters ;  Time  of  Offence. — In  criminal  ] 
cutions,  no  allegation,  whether  necessary  or  unnecessary,' 
is  descriptive  of  the  identity  of  that  which  is  legally  essent 
the  charge  in  the  indictment,  can  be  rejected  as  surplusage.' 

b.  Parttcular  Instances  and  Offences.— <i)  Dtscx 
Person;  Ownership ;  Intent. — Any  unnecessary  allegation 
scribing  the  person,  ownership  or  intent  may  be  rejected  a 
plusage* 

(2)  Describing  Particular  Offences  and  Things;  Time. — Til 
that  an  indictment  goes  farther  than  an  information  and  charg 
specific  acts  done  and  describes  the  manner  by  which  they 
done,   ail  of  which   descriptions   are    legitimate  matters  t 

"I.  B.  and  others"  might  be  rejected  as  Atwood,  1  r  Mass.  93:  Dick  i'.  S 
surplusage.     Reg.  v.   Kealey.  20  L.  J..     Miss.  631;  United   ?— -   -    " 


M.C.  s7;8.  c,  1  Den.  C.  C.6g;i5JuT.  McL.  (C.  C.)   333;   United  St 

130;  jCox  C.  C.  193;   I   Eng.  L.  and  Howard.  3  Sumn.  (C.  C.)  11. 

&l.  Rep.  ;Si;.  Tlwt    ouwot    b«    ragkrdad   1 

1.  See   State    v.    Freeman,    8   Iowa  pluac*  whicli   it  connected  * 

418;   Stele  V.   Mavberrj',   48  Me.  218;  olTence.     U.  S.  f.  Brown,  3   M. 

State   w.  Smith,  3'!  Me.   369;   s.   cm  C.)I33. 

Am.  Dec.  578;  State  v.   Nohle,  15  Me.         It   seetni,   after    conviction, 

476;  State  V.  Coppenburg,  i  Strob.  (S.  substantive     charge,     defective 

Sar.)  273;  Stale   f.  Brown,    8   Humph,  forth  in  an  indictment,  mav  be 

(Tenn.)   89;  Stale  v.    Elliott,   14   Tci.  as  surplusage.     Com.  i-.  Tuck, : 

433;  Peterson  i'.  State,  35  Tex.  App.  (20  Pick.)  356. 
70.  All   facts   and   circumstance 

InconilaUncy  in  IUt*Tl«l  AUesAtloni.  indictment     at    once    immateri 

— It  is  only   an   inconsistencv  in    the  foreign    to    the    olTence    charj 

material  allegations  that  will  vitiate  an  surplusage  and  may  be  rejected 

indictment:    and    where   the  defective  averment  in  itself  immaterial 

averment   mar.   without    detriment   to  scriptive  of  the  identity  of  iha 

the  indictment,   be  wholly  omitted.  It  constitutes  the  char^,  must  be 

may     be    considered     as     surplusage,  as  laid.     Dick  v.  State.  30  Miss 
Stale  I'.  Freeman,  8  Iowa  418;  r.  c,  74         Where  the  allegation  contain 

Am.  Dec.  318.  of  description,  if  the   proof  g 

II  U  a  general  rule  in  criminal  prose-  different     from     the     stateme 

cutions  as  well  as  civil  actions  thai  an  descriptive  words  cannot  be  rej 

unnecessary  averment  may  be  rejected,  surplusage,  and    the   variance 

where  enough  remains  to  show  that  an  Thus,    no    conviction    can     tak 

offence    has    been     committed.      The  where     the    indictment    charj 

Stale  V.  Noble.  15  Me.  476.  taking  and  conversion  of  a  p 

An   immaterial  averment   in   an   in-  marked   with   a  mark  particul 

dictment,  not   contradicting  anr  other  scribed,  and   the   proof   has   r 

averment,  nol  descriptive  of  the  identity  exclusively  to  a  pine  log  marl 

of  the  charge,  or   of  anything  essential  a  manifestly  different  mark. 

to    it,    nor  tending   to   show   (hat   no  Noble.  1^  Me.  47(1. 
offence  has  been  committed,  may  be  re-        4.  See    Eastman   t>.  Com.,  7 

jecled   as   surplusage.     State  i'.    Mav-  (4  Gray)  416;  State   i'.  Keen.  9 

berry,  48  Me.  218.  '  646;   Stale    x:   Lord,    16    N. 

3.  State  V.  Smith,  32   Me.  369;  s.  c,  Pomerov   t:   Com.,   2    Va,   C 

54  Am.  Dec.  578.  United  States  v.  Burroughs.  3  1 

».  Com.   v'.   Garland,  3   Met.   (Kv.)  C.)  40s;    United    States    t-.    J 


INDICTMENT. 

:nce  on  trial,  does  not  vitiate  the  indictment;*  and  it  has  been 
:Id  that  where  an  indictment  or  information  sufficiently  charges 
le  offence  and  insufficiently  charges  another,  the  latter  will  bc- 


:ted  of  an  ofTence  punishable  gener> 
V,  under  the  law,  though  not  as 
rricr;  and  if  he  is  charged  in  the 
llctment  as  carrier,  the  word 
arricr"  will  be  coniidered  as  d€- 
iptive  of  his  person,  and  a« 
-plusage.       U.    S.    v.   Burroughs,   3 

[Tl,.  (C,  0405- 

Bnralnt  Oln  Hmu*— VantoMiaiT 
•erlptlT*  Word*. — The  statu  lory 
encc  of  wilful  burning  of  a  gin  house 
a  misdemeanor;  and  an  averment  In 
:     indictment     that     it     wat     done 


Gurpiusage.     State  v.  Keen,  95 
C.  646. 
In  an  IndlctiiMBt  for  ■tMllag  *.  bulk 

II  of  a  denomrnBtion  and  value 
ticribed,  "of  the  goods  and  chattels 
"  a  person  named,  the  words  "of  the 
>ods  and  chattels"  may  be  rejected  as 
rplusage,  and  the  indictment  remain 
Ancient.  Eastman  11.  Com.,  70  Mass. 
Gray)  416. 

In  an  indictment  for  stealing  bank 
>te«.  "  purporting  on  their  faces  to  be, 
id  being,  bank  notes  of.  and  issued  by, 
,nks  chartered,"  etc.,  the  laller  part  of 
e  allegation  may  be  rejected  as 
rpluaage;  and  it  i>  unnecessary,  in 
ch  case,  to  give  proof  of  the  charter* 

those  banliB.  Pomeroy  i'.  Com.,  1 
a.  Cas.  343- 

''--"-I  Away  a  nup. — In  an  indicl- 
ent  for  casting  away  and  destroying  a 
;s»el,  of  which  the  defendant  was 
vner,  on  the  high  seas,  the  words, 
with  Intent  to  gain  corrupt  advantage 

himself,"  are  mere  surplusage,  and 
red  not  be  proved.  It  is  necessary  to 
ate  (hat  the  Intent  was  to  prejudice 
e  underwHters.  U.  S.  t>.  Johns,  1 
'ash.  (C.  C.)  363- 

1,  Sute  I'.  Killough,  jj  Tei. 
i.  See  State  i>.  Corrigan,  14  Conn. 
16:  Gunvon  v.  State,  68  Ind.  79:  Stale 

Wilder.  7   Blackf.   (Ind.)   582;  State 

Ansaleme,  15  Iowa  44;  State  v. 
rittenden,   38    La.     An.    44S;    Com. 

Deleham  (Mass.).  i(|  N.  E.  I2[; 
om.  V.  Hunt,  i\  Mass.  (4  Pick.) 
\-i\  Com.  V.  Balkom,  lO  Mass.  (3 
ick.)  iSi;  People  f.  Rounds  (Mich.), 
;  N.  W.  77;  Green  v.  Stale,  23  Mits. 
19;  State  V.  Morrison,  i  Ired.  (N. 
ar)  L.  8;  Burchard  v.  State,  1  Oreg. 


78;   Rivers    r.    State,    10    Tex.   App. 

Where  an  indictment  charges  one 
offence  with  sufficient  particularity,  it 
may  be  sustained  as  to  that,  and  u 
general  allegation  of  divers  oilier 
offences  committed  on  other  days  be 
disregarded  as  surplusage.  Burchard 
V.  State,  J  Oreg,  78. 

Where  an  indictment  Is  demurred  10- 
for  an  insufficient  description  of  the 
oHence  charged,  the  part  objected  to 
being  surplusage,  and  the  oHence 
elsewhere  sufficiently  described,  the 
defect  is  not  fatal.     Slate  v.  Ansaleme, 

-An  Indictment  charged  a  rescue,  and 
also  an  assault  and  battery,  and  the 
defendant  was  convicted  generally. 
Held,  that  if  the  averments  as  to  the 
rescue  were  uncertain  or  bad.  they 
might  be  rejected  as  superfluous  and 
immaterial,  and  the  court  might 
proceed  lo  pass  judgment  upon  Ilie^ 
verdict  as  for  an  assault  and  balterv. 
State  1'.  Morrison,  j  Ired.  (N.  Car.)  L. 
9- 

In  an  information  charging  the 
defendant  with  obstructing  and  resi»^iing 
an  officer  while  attempting  to  arrest 
him  for  being  drunk  and  disturbing  the 
peace,  the  words  "  being  drunk"  mav  be- 
treated  as  surplusage,  and  the  indict- 
ment is  a  substantial  compliance  with 
How.  Stal..  4  9157.  People  v.  Round* 
(Mich.),  35  N.  W.  77, 

In  an  indictment  against  a  justice 
of  the  peace  for  failing  to  return  to  the 
clerk's  'office,  etc.,  a  cerliRcate  of  the 
solemnization  of  a  marriage,  etc.. it  was 
held  that  an   averment  as  to  a  licence 

iving   i«*i 
ihould     be     rejected 
Stale  V.  Wilder.  7  Blackf.  (Ind.")  581. 

Where  a  complaint  for  selling 
spirituous  liquors  alleged  'that  the 
defendant,  "  bv  himself  or  by  his 
^ent,"  did  sell.  etc..  it  was  ie/rfthat 
the  words  "  by  himT.clf  or  his  agent" 
were  redundant,  and  did  not  vitiate. 
Stale  f.  Corrlgan.  .'4  Conn.  j86. 

In  an  indictment  charging  an  inn- 
holder  with  suffering  persons  "  to  play 
at  cards  and  other  unlawful  games," 
the  words  "  unlawful  games"  may  be 
rejected  as  surplusaj;c.  Com.  o. 
Balkom,  30  Ma«.  (3  Pick.)  ;8i. 
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ted  as  surplusage,  the  information  being  good  as  to  the  ol 
sufficiently  charged.* 

ere  are  cases,  however,  where  matters  of  description  mus 
■operly  alleged ;  thus  the  description  of  the  termini  betwec 
1  the  letter  was  intended  to  be  sent  by  post,  can  not  l>c  r< 
d  as  surplusage,  but  must  be  proved  as  late.* 
Variance— rt.  Necessity  of  Proving  Offence  as  Laid- 
'•enerally — AH  Averinenls. — It  is  a  general  rule  of  long  stanc 
lat  the  allegata  in  an  indictment  and  the  probata  must  strictl 
spend  ; '  but  it  is  not  necessary  that  all  the  averments  shoul 
oved  as  laid  in  order  to  warrant  a  conviction;  it  is  enough  : 
uch  of  the  charge  is  proved  as  constitutes  an  offence  punisl 
by  law.* 

in  indichnent  charging  thai   Ihc  dcscriplive  matter   which   majr   be  n 

lant   "  n   and   upon    one    PeJdv  jccti-d  as  surplusage.     Com.  i'.  Delelu 

v  did  make  an  assault,  and  her.  (Ma^^s.)■  IQ  N.  E.  Rep-  m- 

lid   Peddy  Hunt,  then  and   there  1.   Smith  v.  State.Ss  Ind.  554- 

^at,  wound  and  Ill-treat,  with  an  Where   an  indictment   for  aiding  I 

her,  ths-  said  Peddv  llanev,  etc.,  the  escape  of  a  prisoner  In  cusukJi  0 

.■ish;"   the   clause   "and   her,   the  a  charge  of   felonv   set   forth   the'  ii 

eddv  Hunt,  then  and  there,"  etc.,  dielmcnt     against    the     prisoner,    an 

«  rejected  as  surplusage.     Coin.  alM>  the  subulance  of  the  charge  again 

nt,  21  Mass.  (4  Pick.)  151.  him,  **/</  thai,   as  it   was   not   nece 

ere    a    count    in    an   indictment  sarv   to  set  forth  said  indictment,  tl 

~E    that    Ihe   prisoner,    a     slate,  question   whether  it  was  good  or  ba 

force  and   arniB  in   the  count_v  was  immaterial.     Gunyon  <■.   State.  ' 

aid,  in  and  upon  one  A  (then  and  Ind.  79. 

being    a     free    while    woman),  3.    I'niled    Slates   v.   Foje,   t   Cur 

luslv  did  make  an  assault  on  her,  (C.  C.)  304. 

lid  A,  then  and  there  feloniously  8.  Clark   v.   Stale.  .17  Ga.    191;  M< 

tempt  to  ravish,  etc..  bv  force  and  Giiire  r.  State.  21  Misii.  (13  Smed  ii  M 

■t  her  will  and  in  said  attempt  did  2,^7;  Stale  1-.  Rushing,  2  N.  &  M.  (S.C 

Ir  choke  and  throw  down  ihc  said  tftt. 

not  bad  for  uncertainly,  the  last  ^The  refusal   of  the  court  to  inslrui 

tion  being  but  a  minute  description  Ihe  jury  "that  il  was  incumbent  on  tl 

:  manner  of  Ihe  assault  maybe  slate  lo  prove  all  Ihe  material  facts  cor 

;d     as     surplusage.       Green     i'.  stituting  the  otTence  as  charged  in  tl 

J3  Miss.  509.  indictment,   otherwise     Ihe    jury   niu 

MUy  Wonndtns. — In  an  informs,  acquit  the  prisoner,"  was  irid  an  erro 

charging    Ihal     defendant    "did  MiGuire  i.  State,   21  Miss.    (13  Smei 

l_v  wound  a  hog.  the  same  being  &  M.)  175. 

ifoperly  of    him,  the   said   S    II.  It  Is  incumljent  On  Ihe  stale  to  pro* 

iry,"    etc.,    Ihe     name   of    S    H  cierv  accusation   it    makes;  the   te-l 

•re  else  appearing  in  Ihe  infocma-  niony  must  convince  Ihe  under^landiti 

he  words  "  him  ihc  said"  may  be  beyond   a  reasonable  doubt.     Clark  ' 

;d  as  surplusage.     Rivers  i'.  Slate,  State.  ^7  Ga.  191. 

(.  App.  177.  «.   Swinney    v.    Stale.   16    Miss.   { 

B Indictment  for  dtootlnf  with  In-  Smed.  &  M.)  ^^f^. 

vmnrdw  charges  an  asvault.  such  Variance  is  sometimes  avoided  by  n 

;  maj'  be  rejeeled  as  surplusage,  jecting  as  surplusage  any  allegation  I 

1'.  Crittenden.  3S  La.  An.  44S.  which    the   proof   does    not    confom 

Indlatment  ftn  uuult  knd  bM-  See  Gabe  v.  State.  6  Ark.  (1  Eng.)  54' 

pon  apollM  oBetr.and for  know-  Slate  v.   Scurry,  3  Rich.    (S.  C.)  d- 

and    wilfully    obstructini;     and  State  i.  Brown.  S  Humph.  (Tenn.)  S< 

■ing  him  in  the   discharge  of  his  Peter  v.  State,  5    Humph.  (Tcnn.)  ^y. 

is   not  alTected   by  an   allcgaiion  Reg.   i-.  Jennings,  Dears.  &    B.  447^ 

he  assault  was   made  with  a  dan-  Cox  (C-  C.)  397. 

i     weapon,     that    being    inerely  However,  if  that  which  is  necestar 
"5i>n 


INDICTMENT. 


(2)  Omitted  and  Unnecessary  Averments. — What  Js  not  charged 
n  the  indictment  is  not  materially  to  be  proved  or  considered  : ' 
nd  a  failure  to  prove  an  unnecessary  averment  in  an  indictment 
i'ill,  as  a*  rule,  not  be  fatal,'  However,  it  has  been  said  that 
I'here  an  indictment  states  an  allegation  which  is  not  important 
If  foreign  to  the  cause,  it  must  be  proved.' 

(3)  Descriptive  Mailers. — As  a  general  rule,  all  descriptive  aver- 
nents  in  an  indictment  must  be  proved  as  laid.^  An  allegation 
n  the  indictnlent  which  describes,  defines  and  qualifies  a  matter 
egally  to  be  chained  as  a  descriptive  averment,  it  is  required  to  be 


negation    U    made    unnecessaril)'  1.     Cowen    t'.    feopk,    14   III.    348; 

ite  in   description,  the   proof  mutt  Stale  i'.  Copp,  \t,  N.  II.  112. 

lin    Ihe   description  ae   well  as  the  If    an    averment    may     be    entirely 

I   part  of  Ihe  indictment,   because  omilted   without   affecting   the   charge 

ine  Is  essential  to  the  idenlitj' of  the  again«t  the  prisoner,  and   without  det' 

r.     See   Slate   f.  Jackson.  30   Me.  riment  (o  the  indictment,  it  maj' be  dis- 

Noble,    15   Me.  476;  Dick  regarded   In  evidence.     Slate  i'.  Copp, 


■.  State.  30  Mi 

itate,  I  Tex.  App.  i65;  U,  S.  i-.  l&rown, 
;  McL.  (C.  C.)  133;  U.S.t'.  Keen,  1 
HcL.  <C.  C.)  419;  U.  S.  I-.  How- 
trd.  jSumn.  (C.  C.)  u. 
D*wrlptlTaAU*gfttlan.— Jl'Dge  Storv 
avs  that  -No  allegation,  whether  it  be 
leceseary  orunnecessarv,  whether  it  be 
nore  or  less  the  pari  wliich  is  descrtp- 
ive  of  the  idenlltv  of  that  which  \s  il- 
egallv  CMential  lo  the  charge  in  the  in- 
lictmenl.  can  ever  be  rejected  as  sur- 
lUisage."  United  States  v.  Howard,  3 
Mimn.  C.  C.  12-15.  J^ee  Graves  v. 
^late,  9  Ala.  447:  Dudney  I'.  Slate,  :j 
\rk.  ir;i;  Com.  f.  Garland,  3  Met. 
Kv.)478;  Com.  v.  Magowan,  1  Mel. 
K'v.)  368;  People  v.  Marion.  18  Mich. 
'    -^  Smith,   31  Mo.  110;  Hill     Ind. 


1  Tex. 


|.?3; 


"  9.  U.  S.  T.  Vickery,  I  Har.  &  J.  {Md.) 

417. 

i.  U.  S.  V.  Porter,  3  D«j  (Conn,) 
183.  See  Murphy  o.  State,  38  Mins. 
637 

When  a  matter  which  Is  not  an  in- 
gredient in  the  offence  charged,  is  al- 
leged, it  must  be  proved;  but  the  same 
slrictncss  is  not  required  in  proof  of 
such  an  averment  ai  is  requisite  in  llic 
cfrtablishrnenl  of  the  rorfm  delicti,  ex- 
cept the  subject  of  the  averment  Ik-  a 
record  or  a  written  agreement.  Murphi 
I'.  State.  18  Miss.  ^37. 

«.  Lindsav  v.  Stale,  19  Ala.  i;('0; 
Tucker  r.  State,  16  Ala.  frjo;  Carter  v. 
Stale.  53  Ga.  316;  Robh  r.  State,  52 
'    ■     -i6;   Groves  r.   Slate,  6   f     ' ' 


■:  State,  41 

;     Car.   &    P.  S49;    Bei 
Mnodv    T18:  Rex    I'.   Ford.  4    Ne 
M.45'1;   Rex    r.    Schoole.   Pealce 
Rex  r.  Lee,  1  Leach  (4ih  ed)  416. 
Ad]«cUT«    D«Knptioil. 


Copcwell.  (Ind.)  489;  Merriman  r.  Stale,  6  Blackf. 
Owen.  I  (Ind.)  449;  Com.  .■-  Rowell,  146  Mi.-h. 
4  Nev.  &  118;  Com.  t:  McLaughlin,  105  Ma--s. 
■  ■  lij;  4»'io;  Com.  r.  llearsev,  1  Mass.  143; 
Com.  !■.  Dole,  84  Ma'.s.  (1  Allen)  :(.:,; 
the     Com.;'.  Davidson,  55  Mafis.  {i  Cu>' 


;iictment  contains  the  name  of  a  thing  33;    Slate   r.    Iladlev.   54   N.  II, 

lessarilv    alleged,   lo    which   is  pre-  Stale  f.  Copp.  i  ^   n7  H.   jij;  Staler, 

ed  an  iinnecessarv  edjeeiive  or  de-  Railev.  31  N.   II.  [n  Post.)  511;    St:iti- 

riptive    phrase,   such   word  or  phrase  f.  Groves,  Busbee  (N.  C)  40a;  Pickins 

nnot  be   rejected,  and    if   the   proof  i.  State,  6  Ohio  174;  Williams  r.  Stale, 

lin     Ihe    allegation,    the  7  Humph.   (Tenn.)  47;  Com.   r.  Hick- 


iHance  will  be  fatal.  See  Barclay  t 
State.  55  Ga.  179;  Conway  t:  Slate,  4 
Ind.  94;  Turner  t.  State,  3  Ilei<k, 
(Tenn.)  452;  Rangall  t.  Slate,  I  Tex. 
App.  461;  Com.  T.  Butcher,  4  Gratt. 
(  Va.)  544;  Rex  V.  St.  Weonards,  fi  Car. 
&  P.  581.  However,  such  a  variance 
may  be  cured  bv  statute,  as  is  the  case 
in  Ohio.  See  Goodall  v.  State,  a  Ohio 
St.  103. 


Cas.  313;  Com.  v.  Booth,  (> 
Rand.  (Va.)  </•);  U.  S.  i-.  Lakeman,  1 
Mass.  (C.  C)  219;  Smith  v.  People,  I 
Park.  C.  C.  317;  Rex  v,  Pleslow.  1 
Camp.  4(>4;  Rex  v.  Cooke,  7  S.  &  P. 
559;  Reg.1-,  Roe,  11  Cox  C.  C.  554; 
Rex  f.  Tanner,  i  Esp.  304;  Rex  r. 
Eden,  I  Esp.  97;  Rex  f.  Leech,  :  Man. 
&  R,  119;  Rex  i>.  Hawkins,  Peake  8. 
Tb«  nmiiM  of  k  penm 


Mitmti ;  ATanntnU.  INDIC  TMEN  T.  ▼•li»i 

>roved  as  laid.'  However,  if  an  averment  can  be  entirely  omitl 
vithout  affecting  the  charge  against  the  prisoner,  and  witht 
ictriment  to  the  indictment,  it  is  thought  that  it  may  bee 
egarded  in  variance.* 

(4)  Unnecessary  Par Hcularity. —Where  an  indictment  conta 
1  necessary  allegation  which  cannot  be  rejected,  and  the  pleai 
nakes  it  unnecessarily  minute  in  way  of  description,  the  pn 
nust  satisfy  the  description  as  well  as  the  main  part  of  the  iiidi 
nent.' 

{5)  Description  of  Written  Instrument. — Where  an   instrumi 

ir    firm    must    be     proved     u    laid.  S.  v.  Brown,  3  McL.  (C.  C.)  J33;  l: 

Ihoinpsoii  r.  Stiile,  48  Ala.  165;    Dav-  sett's  Case,  5  Citv  Hall  Ret.  (N.Y.i 

iiport  V.  Sule,  38  Ga.  '84:   Durham  t.  Reg.  v.  Bond,  i  LJen.  C.  C   5'"-  •■ 

'oopic,  s  III.  {4  Scam.)  172;    Zellers  i'.  i4jur.  399;   Minton's  Case,   ;   Ea- 

iiate,  7  Ind. 659;  Com,   v.   Tcrrj'.    114  C.  loii;  Johimton's  Cas.  ^    Ea-t  P 

klass.  Osx,  Com.  i'.  llall.97  Mass.  570;  786;     U'ardlee's     Case.     J      Ea.sl 

:om.  r.  Pope,fi6Mniis.  (li  Cu*h.)  J7J;  0.785;  Pye's  Case,  2   Easl  P.  C. 

JUtef.  Wolff.  46   Mo.   .<i84;    He«   r.  Jenk's  Case.  2  Ea«l  P.  C.  514;  Wh 

jiate.  s  Ohio  3;    Dawson   v.   State,   33  Caw.  i  Leach Cas.igj;  Durore'sC 

Tex.  491;  Mathewii  t:  Slate,  33  Tix.  i   Leach   Cas.  351;  Rei   r.   Deek' 

03;    Marlin    v.    State,    \h   Tex.    .'40;  Mo.    C.  C.  303;  "Clark's  Case.  Ruv 

.'aughan  r.  Com.  I  Va.Cas.j73;  Ret;.  Rv.  3<;8;  Craven's  Case.  Rus*.  k 

'.  Carter,  6  Mod.  idS;  ReK    (>.  I..ockiip,  14;  Rex  i'.  Wallace.  1  Stark.  Ev.  ( 

//erf  I  T.  R.  240;    Reg.   ;■-   Gregory.  8  Rex  r.  Mucks.  1  Stark.    «i;    Rose 

i^B.  508.  '  Cr-  Ev.  [oi. 

And  the  name  of  an  instrument  must         Partloolmn  deicrlptlTi  ot    propi 

ic  proved  as  laid,  any   variance   being  atolsn,  inserted   in   an    indictmenl 

atal.  such  as  "Wm."  for  "William."     1  larccnv.  must  be  strictly   proved,  i 

'hitty  Ct.   L.  135;  3   Stark.  Ev.,  App..  though  such  as  need  not  have  bern 

1.859.     However,  it  seems  to  be  iF/iif  in  sertcd.     State  i'.  Jack«on.   30   Mc. 

his   country  thai   a  mere  abbreviation  Shcp.)  J9. 

I'ill  not  work  a  variance.     See  State  f.        Smbaiil«meiit  of  Bank  Rotaa.— It 

av.  34  N.  J.  L.  f  <  Vr.)  368;  Burress  r'.  indictment   for  embezzling  bank  ni 

:om.,27Gralt.(f  a.)934.  the  hank   is   stated   to  lie   a   cliafti 

Bex,  color  mi4  nune  of  utlmaj  where  b.ink,  or  ir  the  act  is  laid  with  iiit» 

Jlcged   in    the    indictment     must     be  defraud  such  bank,  it  will  be  incunil 

>roiu;n  as  alleged.     People  t'.  Soto,  49  on  the  state  to  prove   the   existeiic 

;al,  67;  Baldwin   i:   People,  3    III.   (1  the  corporation.     Stater-.   Newlnm 

>cam.)  304;  Stale  t:  Turner,  (iC)   N.  C.  Iowa  242;  s.  c..  71  Am.  Dec,  444;  C 

118;  State  V.    Roystcr.65    N.  C.   539;  i.  Smith.  6  Serg.  &  R.   (Pa.)  sf>S 

ihiibrick  I'.  Slate.    2  S.   C.   31;    Slate  11' the  indictment  is  for  embeMlin^' 

'.  Dunnavant.  3  Hrev.  (S.  C.)  9:   Wilev  hank  notcn  oreiiual  value  it  will  b,'  • 

■.  Stale.  3  Cold,   (Tcnn.)  j6i;  Gibbs  r'-.  ported  bv  proof  of  the  embezzlemer 

Jtate,  34  Tex.  [34;  GhoUton  r.   Slate,  one  onii-.     Tver's  Case.    Rus*    ii 

nTeji.   34,;i  Jordt   z:   Stale,   31    Tck.  402:  Furneaux's  Cast.  Ru4s.&  Rv 

;7i;   Banks  i:  Slate,  28  Tex.  644;    Reg.  Carson's  Case,  Russ.  &  Ry.  303. 
.',  Strange,  1  Coi;  C,  C.  58,  Where  a  bank  note  H  described  a 

1.  Stale  r,    Langlcv,  34  N,  II.  5:9.  a  piirlicular  denomination  or  valuf  > 

3.  State:'.   Bailey. 31 -N.  II. ([' i''">-l)  addition  of  the  name  of  the  officer 

;2i.  '  sijjned  it.  Ihe  proof  must  correspon 

8.   U.    S.  7-.    Porter,  3    Dav    (Conn.)  Ihe  allegation.      Craven's   C.ise,    K 
183;  Slater'.  Newland.  7  Iowa   242;   s..    &  Ry.  14. 
:,.  71  Am.  Dec.  444;  Com,  i',  Magowan.        Biiwd,  Hmms,  C^Oor,  Bex,   etc..  ot 

Mel.  {Kv,)3fi8;  s.  c.,71  Am.  Dec.  48*1;  AatowU,— Where  the  brand.  nam,^,i 

:iark  t.  Com..   iC>  B.   Mon.  (Kv,)   206;  or  sex  of  an  animal  is  set    mil.  in  an 

itate  V.  Jack-'on.  30  Me.  19;  fi  Me.  47f>:  dictment.   the   proof  must   corrcp 

;om.  r.  Falvev.ioS  Mass.  304;    Com.  Ilierewith  or  the  v.iriance    will  be  1, 

'.    Smith,  6   S'erg.   &    R.     (Pa.)    ^C-S;  People  i-.  Solo,  49   Cal,  67;  BariU' 

Aithers  i'.  Slalt.  21  Tex.  App,  210;  U,  Siale. 51;  Ga.  179;  lialdwin  i-.  Ptop 


INDICl'MEh'T. 


TailuM. 


>  described  by  name  in  an  indictment,  the  instrument  set  out  in 
he  indictment  or  produced  in  evidence  must  correspond  there- 
,-ith» 

(6)  Descriplion  of  Partuular  Offence;  Intent. — Where  particu- 
ir  offences  are  set  out  and  described  in  an  indictment  they  must 
ic  proved  as  alleged.*  Where  the  intent  is  the  gist  of  the 
iffence  it  must  be  proven  as  laid  in  the  indictment.*  ' 

M.  Ci  Scam.}  304;  Conway  i-.  State.  4 
lid.  94;  State  f.  Jackeon,  lo  Me.  ity, 
tale  :-.  Turner.  66  N.  C.6r8;  State  v. 
lovster,  6s  ^-  C-  539;  Shubrkk  v. 
itnte.  2  S.  C.   11;  State  I'.   Dunnavant, 

Brev.  (S.  C.)  9;  Wilev  t.  Slate,  3 
"oWw.  'Tenn.)  361;  Turner  v.  State,  3 
Icisk.  <Tenn.)  452;  Gibbs  i'.  State,  34 
"fs.  r34;  Gnolston  v.  Slate.  33  Tex. 
4J:  Jordt  r.  Stale,  31  Tex.  S7i:  Banks 
.  Stale.  i8Tex.644;  Coleman  r.  State. 
I  Tex.  App.  510;  Reg.  f.  Slranjte.  1 
"ox  C.  C.  58;' Rex  I.  Deelev,  i  Mo. 
'.  C.  303;  rCreenl,  Ev.,46;  ('14th ed,): 

Stark.  Ev,  374. 

Tin*. —  When  lime  is  of  the  es^en^e 
if  the  offence  it  must  be  proved  a«  ai- 
L'Red  in  the  indictment.     See   Com.   t. 

.imev.  64  Mass.  <io  Cush.)  401: 
•liHer  r.  Slate.  33  Mis'..  356;  s.  c  69 
^m.  Dec.3,i;t;  Rex  r.  ilucks.  1   Stark. 

The  indictmcnl  in  thU  case  having 
lU'ged  the  brand,  age  and  color  of  Ihc 
orsc  involved,  such  allegations  became 
i:iterial  because  dcucriptive  of  the 
lentit*  of  Ihc  animal,  and  it  devolvei 
pnn  the  mate  to  cslahli'.h  Ihc  allc<:;i. 
ions  hr  prool'.  Coleman  v.  Stiile.  Ji 
■.■\.  .Vpp.  (Id, 


«.  Stc  Strallon  v.  Stale.  13  Ark.  088; 
Stale  V.  MeUch.  37  Kan.  ijj;  State  v, 
Copp.  n  N.  n.  J, 3;  Bell  I'.  State,  I 
Swan  (Tenn.)  41;  Reg.  r.  Phillpot.  17 
Jur.  399;  B.  c,  JO  Eng.  L.  &  Eq.  591; 
13  L.J.  {N.S.J  M.C.I  13. 

Dm*1(.— The  verdict  or  conviction  for 
deceit  cannoi  be  based  on  anj'  other 
prctcncee  than  those  «et  out  In  the  in- 
fomialion.  Slate  v.  Mctsch,  37  Kan.Jii. 

IB  ui  ImUetmant  for  dl*tiirt)lBg  *, 
nUflona  eonciaiauon,  assembled  for 
worship  in  a  church  or  olher  place,  the 
mode  or  manner  of  di^ilurbance  muit 
be  proved  3<  alleged.  Stratton  v.  Stale, 
13  Ark.  6S8. 

IB  %,  pr««*ciiU<Hi  fOr  Um  iit{«r»iica  of 
obMan*  UBSUkfa  in  public,  it  is  nut 
neecsary  thai  the  words  Ire  proven  pre- 
eisely  ae  alleged  in  the  indictinent,  the 
gist  of  the  olTence  being  the  outrage 
upon  the  publie.  Bell  v.  Slate,  1  Swan 
(Tenn  ' 


1  OfBen'. — In  an  indict- 
.ting  a  dcpult  »herilT  in 
the  discharge  of  hii,  duly,  an  averment 
thai  the  sherilT  wa>  ■■legally  appointed 
and  duly  qualified."  i>  dcsc'riplive.  and 
iniiM  be  proved.      Stale   1.  Copp,  15    N. 


illcged    In    indiclmenl.  al- 

ire  therein  dc-*ribcd   with 

ess     Ihan     is    ncl■e^^ar^ . 

:..iii.  1.  Magownn.    1    Mel.    (kt.^    3'>S; 

.  ,-,.  71  Am.  I>ec.  4S0. 

Indletmmt  for  SMplncOuBUii  TaU*. 
-ILid  the  Indii-tnirnt  alleged  ~inipl< 
li^il  the  gaming  table  was  exhihiu-d  in 
Jenlon  county.  It  would  have  U-en  Mif- 
.ienl.  Having,  however,  unnete^isarilv 
harmed  that  the  table  was  exhibited  iii 
he  -City  of  Denton."  the  slate  was 
oiind  lo  prove  the  allegation  as  laid. 
Vilhers  v.  State,  it  Tex.  App.  310. 

S.  State  r.  Furrand.  8  N.  J.  L.  (3 
l"l'<.)  333 

It  is  nol  nece-^sary  to  prove  «um«  of 
lonev,  as  laid  In  an  indlclment.  unless 
hev  i'onn  part  of  the  description  of  a 
iritten  instrument,  or  Ihe  exact  »um  be 
if  Ihe  es-cncc  of  Ihe  offence.  Parsons 
'.  Stale.  :  Ind.  491). 


N,  I 


such  caw.  tlic  whole  averment  of 
-ault  upon  a  deputy  »heriH"  cannot 
lilted  withiiut  aftciiiiig  the  charge 
-1  the  pri-oner.     Slalc  V.  Copp,  15 


HeflMt  to  FrOTld*  for  OUldnn.— The 

provide  her  inliini  children  with  ncecs- 
'ary  or  proper  food  or  clothing,  whereby 
ihev  were  "greatlv  injured  and  weak- 
ened."    ll,ld.  Ihnt  lhi>  averment  as  to 

to  be  ■  proved.  Reg.  v.  Phill|K.t;  s.  c, 
JO  Eng.  I.,  .ind  Eq.  syi.  //rW,  also, 
thai  .  in   order   to  conslitule   a   mlsde- 

lo  the  health  of  the  children  must  be 
shown,  and  proof  that  ihcv  musi  have 
suffered  lo  some   extent   was   not   suf- 


I.  See  McCutcheon  r.  People,  69  111- 


INDICTMENT,  T.™ 

(7)  Property;  Ownership;  Value. — It  is  necessary  to  set  c 
the  property  taken  and  the  ownership  thereof  incases  of  larcen; 
The  ownership  must  be  proved  as  laid*  in  the  indictment,  ev 
in  those  cases  where  needlessly  alleged." 

In  those  cases  where  the  punishment  for  the  offence  is,  by  la 
greater  or  less,  according  as  the  value  of  the  thing  taken  or 
jured  is  above'  or  below  a  particular  sum,  the  indictment  mi 
set  out  the  value  of  the  thing  to  the  end  that  it  may  be  del 
mined  to  what  class  it  belongs*  But  in  the  proof  the  exact  si 
thus  set  down  need  not  be  established,  because  any  value  calli 
for  the  same  punishment  as  that  in  the  indictment  will 
sufficient.* 

(8)  Place;   Tune, — The  time  and  venue  must  always  be  laid  in 

«oi:  SuteTi.  White,4i  Iowa3i6;Garcia  v.  Hughes,  41   Cal.   234;SnHir.T 

V.  Stale.  26  Tex.  J09.  lor,  15  Kan.  410;   Hemlej  v.  Com 

An  •■MntUl  IngrtdlMit  of  tlwft  Uthe  Buiih(Kr.}  ti;  Unger  i>.  Slate. 41  M 

taking   without   the    owncr'&    content,  642;  Median'  v.  People,  a j  N.  Y.  1 

and.unleftsthewantofconsentUproved,  'Slate   r.   McMillan,   68   N.  Car.  4 

an   indictment  therefor  Is  not  suEtained.  Stale  v.   Godel,  7   Ired.   i  to;  J  one 

Garcia  w.  SUle,  !6  Tex.  209.  Com.,    17  Gratt.    (Va.J    563;   Rfg 

Aa  indietmant  for  u  umoU  with  in-  Dent,  3  Cox  C.  C.  354. 

lent  to  commit   murder  will  not  sustain  S.  See  Moblej  v.  State,  46  Miss. ; 

a  conviction   far  an   assault  to  commit  John  v.  State.  24  Miss.  569:  Mulnxii 

manslaughter,  although  defendant  might  v.    State,    16  Ohio   St.   316;   Rose 

thereunder   be  convicted  of  an  assault.  Stale.    ;    Ten.    App.    400.      Comf 

State   f.  White,  41  Iowa  316.     See  also  United  States  v.  Howard,  3  Sutnn. 

McCutcheon  v.  People,  69  [II.  601.  "    " 

1.  Sute    V.   Moore,  14    N.    H.  , 
Johnson  v.  People,  4  Den.  (N.  Y.)      . , 

Simpson  r.  State,   10  Tex.   App.  ^1;  pard  f.    State,    42   Ala.  531;  State 

Jones   V.   Com.,    17    Gratt.   {Va.)   563.  Gamer,  8   Port.   (Ala.)   447;  Col  Urn 

See  111.  Larceny.  People,  39  111.  333;  Clark  v.  Peopl 

It  is  unnecessary  to  prove  the  whole  III.  (i  Scam.)  117:  Ritchejr  :'.  Siali 

of  the  property  slated  in  an  indictment  Blackf.   (Ind.)  168;   State  v.  Stingi 

if,   by    the    rneclion   of  the   part   not  10   Iowa    488;    People    v.    Higbie, 

proved,  the  offence  would  be  complete.  Barb.  (N.  Y.)   131;   Bovie  i'.  Stale, 

State  V.  Moore,  14  N.  H,  451.  Tex.  359;  Radford  v.  State,  35  Tei 

On     a    prosecution    for    larceny    in  Sheppard  v.  State.  1  Tei.  App.  551. 

stealing  bank  bills  of  another  state,  the  In  ui  iBdlctmnt  fOr  larMBr  proo 

prosecutor  must  show  the  existence  of  value   it  indispensable,   and    the   ') 

the    banks    and    the     genuineness    of  must  be  inslrucled   accordingly,    t 

the  bills.    Johnson  v.  People,  4   Denio  tins  t.  People,  39  III.  233. 

(N.  Y.)  364.  B.  See  Webb  i'.   Stale,  51  Ala.  < 

Where    an   indictment   charged    the  DuBois  v.  State,  50  Ala.   130;  Ma 

theft  of  the  U.  S.  silver  certificates  of  a  v.   People,  2   Colo,  373;  McCorUe 

B  pec  ill  cd' value,  *e/rf  Ihal  proof  must  be  State.  14  Ind.  to;   Com.  v.  Garland 

made  that  the  certificates   were  issued  Mel.  (Ky.)  47S;  Com.  v.  Lawless. 

by  authority   from  the   United   States  Mass.  425;  Com.  v.  Burke, 94  Mas*, 

and  of  their  value  as  alleged.     Simpson  Allen)    18;;   Com.  ■  f.    McKenney, 

V.  Slate.  10  Tex.  App.  681.  MasR.  (9  Gray)  114;  State  v.  Andre 

In    order   to   convict    a    person    for  1%   Mo.  17;  frilliams  v.  People,  24 

larceny    there     must     be     satisfactory  Y.  405;   People  v.  Herrick,  13  We 

proof  at   the   trial    that    the   property  (N.  V.)  87;  State  »,  Harris,  64  N.C 

stolen  was  the  property  of  the  person  127;  Slate  v.  Smith,  75   N,  Car.  1 

stated    in    the    indictment.      Jane*    f.  Compare  Reg.  v.  Jones.  1   Cox  C, 

Com..  17  Gratt.  (Va.)  (63.  105. 

a.  See  Graham  v.  Stale,  40  Ala.  650;  Under  an  indictment  for  grand  1 

Phereby  v.  Stale,  16  Ala.  774;   Peopfe  ceny  It  U  enough  that  the  jury  find 


tmu ;  AvirmnU.  INDICTMENT.  TariukM, 

lictment  and  proved  as  laid,' because  a  defendant  cannot  be  found 
ilty  without  proof  that  the  offence  was  committed  in  the 
jnty  in  which  the  indictment  was  preferred,*  even  though  the 
ice  is  stated  in  an  indictment  as  a  matter  of  local  description, 
d  not  as  venue,  which  must  be  proven  as  laid.' 
*.  Sufficiency  of  Proof.— (i)  Describing  Offences  Gener- 
y. — The  rule  of  law  in  criminal  cases  is  that  the  facts  estab- 
led  by  the  evidence  must  correspond  with  those  laid  in  the 
lictment.* 

^2)  Place ;  Venue. — The  prosecution  must  prove  that  the 
cnce  was  committed  in  the  county  as  laid,  or  a  verdict  of 
ilty  is  not  sustained  by  the  evidence.' 

;enj' of  properly  of  the  value  of  five  nard's,  6  Car.  &   P.  S^'l   Rex  f.  Great 

Iitb;  lhe«tateU  not  t>ound  to  prove  Canfield,   6   Etp.   136.     See   U.   S.   v. 

:eny  of  the  exact  Bums  stated  in  the  Foye,  1  Curt.  (C.  C.}  364. 

ictment        McCorkle   v.   Suie,    14  9.  Brown  t.  State.ij  Ala. 47;  Moody 

I.  39.  I'.  Slate,  7  Blackf.  (Ind.)  424;  1  Chitty 

Xo  support  an  indictment  for  stealing  Cr.  L.  J57. 

:  wallet  and  certain  bank  bills   the  S.  Stale  i'.  Crogan,  8  Iowa  513. 

cise  value  of  the  articles  need  not  be  1.  Thus  an  Indictment  charginjc  two 

>ven;  and  in  order  to  ascertain  that  distinct  acta  ib  not  sustained  by  evidence 

y  are  of  some  value  an  inspection  of  c<ilahli«hed  b_v  one  of  such  acts.     State  :'. 

articles  by    the  jury   is  competent.  McConkey,  io   Iowa  574.      And  it  ha- 

m.   V.  Burke,  94  Mass.  (u    Allen)  been  Ar/i/ that  where  the  time  proposcil 
for  consummating  the  crime  is  so  distant 

I.  Green    v.    State,     41     Ala.     419;  as  to  leave  ample  room  for  repentance 

own  V.  Slate,  37  Ala.  47;  Moody  v.  before  the  final  destinatijn,  m;re  evi- 

ite,  7  Blackf.  (Ind.)  124;   Thompson  dence  of  meditation  of  the  crime  will 

Stale,  51  Miss.  3C4;   Stale  v.  North-  r.oi    support     an     indictment     for     an 

iberiand.  46  N.  H.  I  %b\  State  v.  Cot-  attempt  to  commit  it.     Lovett  v.  State, 

I.  14  N,  H.  14J.  *9  Tex.  174. 

ntcrt  tb*  raeord  IMla  to  •kov  that  However,   an   indictment  for   giving 

'    offence    was     committed     In    the  "one  mortal  bruise  will  be  supported  by 

inty  where   alleged,    the    judgment  evidence    of   any    deadly     wound     or 

I  be  reversed.     Thompsons.   State,  bruise."     Staler.  Crank,  1   Bailey  (S. 

^'^'*  353-  Car.)  66.     And  an  indictment  charging 

tolldl&s  a  Dam. — In   an  indictment  the  defendant  joinilywiih  olherperiions 

linst  one  for  building  a  dam   at   a  with   having  received  stolen  property, 

tain  place,  and   thereby   overflowing  knowing  it  to  be  stolen.  Is  supported  by 

'  highway,  the  place  is   not  nf  the  evidence   showing  that    the   defendant 

ivamen  of  the  complaint,  and   need  alone  received  it.     Slate   ■c.   Smith,  37 

t  be  proved  precisely  as   laid.     State  Mo.  58. 

Lord,  16  N.  II.  357.  A    count    In    an    Indictment   which 

DUtnrtainf  Ballfleu  liaaUw.— In  an  alleges  that  there  is  a  public  bridge  in 

lictment    for   disturbing   a   religious  the     highway,    and    that    it    is    in     a 

^grcgalion,  assembled  for  wonhip  in  ruinous     state,    i^     not    sustained     by 

hurch  or  other   place,  the  place  of  evidence  thai  a  highwar  had  been  laid 

.emhty  is  descriptive  of  the  offence,  out  across  a  river,  and  tliat  a  bridge  was 

d  mutt  be  proved  as  alleged.      Strat-  required;    the     allegalions    should    be 

I  T.  State.  13  Ark.  6S8.  according  to  the  facts.  State  v.  Can- 
rmnlBL — In  an  indictment  against  a  terbury,  38  N.  II.  (S  Fosl.)  195;  Stale 
■rn  for  not  repairing  a  highwav,  the  1;.  Boscawcn,  j8  N.  II.  [8  Fost.J  195. 
mini  need  not  be  mentioned,  ^ut  if  S.  Field  v.  State,  34  Tei.  39.  See 
^T  are  set  out  they  must  be  proved  as  Com.  v.  Beam  an,  74  Mass.  (S  Gray> 
d.  and  not  malerial,  or  the  variance  497. 

II  he  fatal.  Harrow  v.  State,  1  An  indictment  for  stealing  "one  pea- 
eene  (Iowa)  439;  State  v.  Norihum-  hen"  and  "one  turkey"  in  this  com- 
rtand,  46  N.  H.  156;  Rex  v.  St.  Weo-     monwealth, Is  not  supported  by  evidence 

10  c.  of  L.— 36  sei 


ContonU ;  AtmbiwiU.  INDICTMENT.  TMh 

(3)  Time. — The  time  laid  in  an  indictment  must  be  specifics 
proved  as  set  out  in  those  cases  where  it  is  material,'  otheni 
proof  that  the  crime  was  committed  at  any  time  before  the  ii 
ing  of  the  indictment  will  be  sufficient.* 

(4)  Describing  Person. — Where  a  person  is  described  in  an 
dictment  the  evidence  must  correspond  with  such  description 
the  variance  will  be  fatal ;'  but  where  a  person  is  chatted  » 
being  a  principal,  evidence  showing  him  to  have  been  an  aci 
sory,  or  I'ice  versa,  is  sufficient  to  support  the  indictment.* 


of  taking  them  alive  fn  anotKer  lUtc  the  time  a«  laid.     State  v.  Porte 

and  bringing  Ihem  dead  into  this  state.  Rich.  L.  (S.  Car.)  145. 

Com.   r.  Beam  an,  74   Mass.  (8   Gray)  Since    ttie    St.   1843,  ch.  1.  t  i 

497.  BTerment   of  a   larceny  from  a  vi 

An    Indictment    for    larcenj  "  In    a  "on  the  34th  day  of  July,  etc.."*  is  I 

building  called  and  being  a  shop,"  fs  deemed   an  allegation  that   the  oS 

sustained  by  proof  of  a  larceny  In  a  wa»  committed  in  the  daytime,  an 

building  kept  and  used  for  the  sale  of  not    supported    by    proof  of    sue 

goods,  and  called   a  "  store."    Com.  v.  larceny   In  the  night  time  of  that  1 

Kiggs.  14  Gray  (Mass.)  376.  but  the  defendant  might  be  found  gi 

An     indictment    for    obstructing     a  of   a    simple   larceny.      Com.   v, 

public  landing  is  not  sustained  by  proof  Laughlin.  65  Mass.  (I  t  Cush.)  5i)S. 

of   the  obstruction   of   a   public   road  9.  Hopkins  i.  Com.,  3  Met.   (M 

leading  to  the  landing  at  a  place  wlihin  460;     Uutchineon     f.     Conf.,   4 

one    hundred    vards    of  said    landing-  (Mass.)  359;  Ha^ett   11.  Com.,  3 

State  V.  Grahain,  15  Rich.  (S.  Car.)  C.  (MasB.)  457. 

310.  See   Logan  v.   State,    14   Ala. 

An  indictment  averred  "  that  at  the  Kealer  v.   People.  32  Mich.  484;  % 

April   term   of  the   court,  etc.,  among  v.  Davidson,  11    Vt.  300;  Rex  i'.  * 

the  pleas  of  said  term,  a  certain  isBue  pard,  3  Car.  &  P.  59;  Purcell  v.  7 

.    was  duly  joined,"  etc.     HeM.  that  this  namara.  9  East   157;  b.  c,  i  Camp. 

might  be  taken  as  applying  to  the  stale  Moodv  Sa  M.  18. 

of  the  pleadings  al  that  term,  and  that  S.   f^eople   v.  Schwartz.  31  Cal. 

a   record   showing   the    issue   to    have  Hensley   1:   Com.,   i    Bush   (Kv.t 

been  joined  at  a   preceding  term,  and  Pickens   v.  State.  6  Ohio  174;  bi> 

tried  at  the  April  term,  supported  the  State,  30  Miss.  631. 

averment.     State   v.  Davidson,  i]   Vt.  An  averment   in  an  indictment 

300.  defendant  was  a  negro,  though  in 

1.  See   People   v.  Soto,  49   Cal.  67;  terial,  U  not  sustained  bv  proof  ih: 

Baldwin  v.  People,  1  III.  (i  Scam.)  304;  wa»  a  mulatto.     Dick  r.' Stale.  30: 

Com.   V.   McLaughlin.  65    Mass.    (n  631. 

Cush.)  598;  State  I'.  Turner,  66  N.  Car.  A  comiction  on  an  indictmeni 

618;  State   V.  Royster,  65  N.  Car.   539;  stealing  Stephen  Daniel's  pav,  on  \ 

Shubrick  I'.  Stale,  1  S.  Car.  11:  State  T'.  of  alealing   the   pav  of  Philfip  Di 

Dunnavant,  3  Brev.   (S.  Car.)  9;  Stale  Is    erroneous.     Heiisley    -o.    Com 

V.   Porter,  10   Rich.  (S.   Car.)  L.    145;  Bush  (Ky.)   11. 

Wiley  r.  State.  3   Cold.   (Tenn.)  36J;  An  affidavit  signed  I.  P.  will  not 

Gibbs   V.  State.  34  Tci.  134;  Gholston  port  an  allegation  in  an  indictment 

r.  State,  33  Tex.  343;  Jordl  T.  State,  31  an   affidavit  was    made  purportin; 

Tex.  571 ;  Banks  f.  Slate.  38  Ten.  644;  have  been   made  bv   I.  N.  P.     Pic 

Reg  V.  Strange.  1  Con  C.  C.  58.  i'.  State,  6  Ohio  374'. 

Aa     Indlclmant     tat     has'    rtcmllns  If  an  indictment  for  arKin  avers 

charged  thai  the  offence  was  committed  the  company  intended   to  be  injur 

in  January,  185T ;  the  general  Issue  was  a  corporation,  proof  of  tlie  existcm 

pleaded;   and    it    appeared     from    the  the  corporation  de  facia  will  sup 

evidence  thai  the  offence  was  commit-  the   averment.     People  *.  Schw»ti 

ted  in  January,  1856.      Held,  that  such  Cal.  160. 

evidence  was  receivable,  on  the  plead-  4.  See   State   v.   Maira,   ■  N.  J 

ings,  it   not   being   necessary  to   prove  (Coxe)  453. 
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(5)  Describing  Written  Instrument.-r-h\\  allegations  in  an  in- 
'dictment  descriptive  of  a  written  instrument  must  be  proven  as 

laid.' 

(6)  Describing  Property — (a)  Animals. — Where  an  indictment 
relates  to  animab,  their  description  in  the  proof  should  corre- 
spond with  that  set  out  in  the  indictment.' 

An  indictment  for  stealing  any  animal  should  state  whether  it 
was  alive  or  dead  when  stolen,  otherwise  it  will  not  be  supported 
by  evidence  that  it  was  dead  when  stolen,  even  though  in  cases 
where  it  has  the  same  appellation  whether  dead  or  alive.' 

{S)  Money. — Where  money  described  is  of  a  particular  quality 
or  kind,  the  evidence  must  show  it  to  have  been  of  the  quality  or 
kind  set  forth,  or  the  variance  will  be  fatal.* 

(c)  Other  Property. — The  evidence  must  establish  the  theft  of, 
or  injury  to,  the  property  as  laid  in  the  indictment.'  Thus, 
where  number  is  descriptive,  it  must  be  proved  as  laid* 

c.  What  Constitutes  a  Variance.— A  variance  is  a  failure 
of  the  proof  to  correspond  with  the  allegation  in  an  indict- 
ment.' 


1.  Com.  V.  Brown.  76  Mass.  (10 
Orav)  M9;  Slate  v.  Clark,  ix  N,  [I. 
(3  l"o»t.)  4Jq;  SWle  v.  McLeod.  ( 
JoneMN.Car.)  L.  318. 

An  indtctnient  for  fraudulently  alter. 
fng  an  assignnient  of  a  niortga({e,  al- 
leged that  it  was  duly  executed  and  re- 
corded. The  prool  wah  that  it  was  not 
recorded.  It  was  itr/i/ that  the  allegation 
wag  descriptive  of  the  instrumenl.  and 
that  the  evidence  did  not  sustain  the  In- 
diclment.  State  v.  Clark,  Ji  N.  II.  4Ji>. 

An  allegation  In  a  bill  of  Indiclmt-nt 
charging  that  the  defendant  stole  a 
fi.  fa.   against  him  iii.Bued  from  the   ~ 

f  thai  the/. 


thecl 


the  defendant,  until   the 

paid  to  him.     Slate  v.  McLeod,  clones 

(N.Car-)L.3iS. 

It  seems  that  an  indictment  for 
fraudulenllv  conveying  "a  certain  par. 
eel  of  real  estate  by  a  certain  deed  of 
warranty"  is  not  sustained  by  proof  of 
a    conveyance    of  all    the   defendant' 


4.    Watson   r.  State,64Ga.6i ;  Com. 

T'.  Cahill,  94  Mass.  (i:  Allen)  540, 

But  It  has  bern  held  that  an  indict- 
ment for  the  larcenj'  of  treasury  notes 
fs  sustained  bv  proof  of  the  larceny  of 
greenbacks.  Jlickey  v.  State,  13  Inrf.  11. 
Evidence  of  a  larceny  of  part  of  the 
money  will  warrant  a  conviction  under 
an  Indictment  alleging  Ihe  larceny-  of.  a 
quantity  of  bank  bills,  amounting  in 
the  aggregate  to  one  hundred  and  tiny 
dollars.  Com.  v.  O'Connell,  u  Allen 
(Mass.)4S.. 

Proof   *al  a   trunk  was  taken   and 

carried  away  from  the  house,  In  which 

sustained  by     there  was  money,  is  suflicienl  to  sustain 

:haTge    of  taking  and  carrying  away 

)ney,   especially   when   all   the   facts 

aw'the   qHl>  am'oio   with   which   the 

taken.     Berry   v.  State,  10 


Ua.  511 
B.  See  Morgan  v.  Stale,  63  Ga.  307; 

State  t:  Emerson,  53  N.  H.  619;   Slate 
ii.Cocktield,  ijRich.  (S.Car.)3i6;Com 
V.  Butcher,  4  Gratt.  (Va.)  544. 
VUna. — An  Indictment  for  larceny  of 


to  one  mortgage." 
warranty,  except  agalnsi 
that  mortgage.  Com.  r.  Brown,  ij 
Gray  (Mass.)  189. 

S.  State  f.  Donnegan,  34  Mo,  (17; 
Statev.  Godetylred.  (N.  Car.)  L.  ito; 
State  t.  Kerah,  1  Slrohh.  {S.  Car.]  351; 
Banks  i'.  State,  iS  Tex.  644;  Fein'  v. 
Wvoming  Ter..  1  Wy.  Ter.  376. 

s.  See  Com.  v.  Beaman,  74  Mas«. 
(8  Gray)  497. 


n  certain  real     properly,   alleged  lo  be  of  a  value   less 


than  one  hundred  dollars.  Is  supported 
by  evidence  ttjat  the  property  was  of 
anv  value.  Com.  v.  McKenney,  9 
Gr'ay  <Mass.)  114. 

•.  The  People  r.  Coon,  45  Cal.  673; 
Slate  I'.  Handy.  10  Me.  81;  Com.  v. 
Laverv,  10:  Mass.  207;  Com.  r. Butcher, 
4  Grail.  I  Va.)  (44.  But  romfare  Peo- 
ple r.  Wiley,  3  Hill  (N.  V,)   194. 

7.  See  State  r.  Wadsworth,  30  Conn. 
,S7;    House   v.   Melcalf,   37  Com.  638; 


INDICTMENT.  v.. 

(i)  Technical  Variance. — A  mere  technical  variance  bet' 
the  charge  in  the  indictment  and  the  evidence  to  suppo 
should  be  disregarded  by  the  court.' 

(2)  Description  of  Place,  Time,  etc. — It  is  thought  that  a 
ance  between  the  allegation  and  proof  of  the  place  of  the 
mission  of  the  offence  is  not  fatal  it  the  offence  be  prove 
have  been  committed  within  the  jurisdiction  of  the  court.'  A 
ance  as  to  the  date  of  the  alleged  offence  upon  the  affidav 
complaint,  and  the  Information  based  upon  it,  is  fatal  up 
motion  to  quash.' 

(3)  Description  of  Person — {a)  Generally. — Where  the  ( 
shows  the  name  of  a  person  to  be  spelled  differently  from 
it  is  spelled  in  the  indictment,  but  the  pronunciation  of  the  i 
as  spelled  in  the  indictment,  is  the  same  as  when  spelled  corrt 
it  will  not  be  a  material  variance."* 

{b)  Corporation;  Partnership. — The  description  of  a  cor 
tion  or  partnership  *  should  be  proven  as  alleged.* 

(e)  Persons  Committing  Particular  Offences. — The  names  0 
persons  committing  particular  offences  or  those  aggrieved  t 
by  must  be  proven  as  laid  in  the  indictment,' 

Keiser  r.  Topping,  7J  [II.   319;  Nash  t'.  ners  and  that  the  articles  belonj 

Towne,  7a   U.  S.  (5  Wall.)  698;  bk.  18,  the  firm  conttitulei  novariancc. 

L.  ed.  J17.  V.  O'Brien,  94  Mass.  (12  Alien)  tI 

1.  Slate   V.    Williams,   io    Iowa  98;         «.    Mathews    f.   Stale,  m  Tci 

State  V.  Thompson,  19  Iowa  20a.  But  compart  Patterson  v.  People. 

i.  People    V.   Calder,   jo    Mich.  85;  Y.  Sup.  Ct.  (11  Hun)   137;  Whin 


People   V.    Eloneyman,  3  Den.  (N.  Y.)     Frankland,  3  B.  &  S.  49. 
Ill;  Heikes  v.  Com.,  3()  Pa.  St.  513.  T.  See   People    i'.   Hugt 

S.  Baumeartner   v.   Sute,    33     Tex.     134;  Johnson  n.  State,  46  Ga,  l^. 


Heikes  v.  Com.,  ib  Pa.  St.  513.  T.  See   People 

"-   V.   Sute,    33     Tex.  134;  Johnson  v.  St 

Stale,  33  Tex.  App.  enport  v.  State,  jS 

ite,  16  Tei.  App.  573;  People,  ^8  111.  i&;      . 

Tex.  App.  67;  Smith  19   N.  t..  451;  Com.  v.  Buckle 


App.  33s;  Huff  V.   Stale,  33  Tex.  App.     enport  v.  State,  jS  Ga.  1S4;  Gat 
;  Hefner  v.  Slate,  16  Tei.  App.  573;     People,  ^8  HI.  16     " 


39r;   Hefner  v.  Slate,  16  Tei.  App.  ^73;     People,  ^8  HI.  i&;  Ross  v.  State, 


Sute,  i 

7  Tex.   App.   73;  Hawthorn  v.  State,  6  313,    State   v.   Scurry,  3  Kicti.  I 

Tex.  App.  561;   Williamson   v.  Slate,  5  Car.)    68;    Timms   v.   Stale,   4 

Tex.  App.  485;  Brewer  v.  State,  j  Tex.  (Tenn.)  138;   Brown  ;■.  Slaie,  33 

App.  148;  Collins  V.  State,  ^Tex.  App.  1Z4;  Goocie  v.  Stale,   3  Tex.  Apr 

37;  Hoerr  v.  State,  4  Tex.  App.  75.  Compare   State  v.    Henderson. 

The  offence  charged  in  an  indictment  Car.  348. 
was  proved  to  have   occurred  on  a  dif-         On  trial  of  an  indictmenl  for  1 

fercnt  daj"   from   that  alleged,  but  pre-  sault  a  variance  between  ihe  proc 

vIoubIj  to  the    finding  of  Ihe  Indictment  the    allegation   as  to    the  name  i 

and  within  the  statutory  limits  for  prose-  person  assaulted  is  not  fatal  alt 

cuting  the  offence.     Held,  that  this  was  the  indictment  fails  to  aver  that  I 

not  a  variance  of  which   Ibe  defendant  known  by  more  than  one  name, 

could    take    advantage.      McBr;>de   v.  son   v.    State.  46   Ga.   369;  Gati 

State,  34  Ga.  303.  People,  58  111,   160.     Comfart  Si 

4.  Patterson  v.  People,  13  Hun  (N.  Henderson,  68  N.  Car.  348;  St 
Y.)  137;  State  ti.  Patterson,  i  Ired.  (N.  Bell,  65  N.  Car,  313. 

Car.)  L.  346;  Slate  v.  Scurry,  3   Rich,         8«lUnc   tlqnon.— On   an  indie 

L.  (S.  Car.)  68.  for  selling  liquor  to  William  Lan 

5.  Although  in  an  Indictment  for  Jr.,  a  minor,  the  variance  is  nol 
stealing  partnership  property  ills  not  though  the  evidence  shows  that  tl 
averred  that  the  owners  are  copartners  was  to  William  H.  LangTord. 
evidence  that  they  are    in  fact  copart-  v.  State  (Ind),  19  N.  E.  451. 
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INDICTMENT. 

^)  Description  of  Property ;  O'djncrship. — A  material  variance 
ween  the  allegation  in  the  indictment  and  the  proof  on  the 
I   either   as  to  the  property  or  as  to  the  ownership,  will  be 

;)  Deseription  of  Written  Instrument. — A  slight  and  unsub- 
itial  variance  between  the  description  of  a  written  instrument 
et  out  in  the  indictment  and  the  one  produced  in  evidence  is 

fatal* 

5)  Acquittal  and  Rehearing  in  Case  of  Variance. — A  variance 
ween  the  indictment  and  the  evidence  offered  oji  the  trial  in 
)cct  to   description   of  any   matter  named   in  the  indictment 

not  be  a  ground  for  acquittal,  unless  material  or  prejudicial,' 

will  be  a  ground  for  a  rehearing.* 

.  Eepngnanoy. — a.  What  Constitutes. — Repugnancy  con- 
i  in  two  inconsistent  allegations  in  the  indictment*  which 
troy  the  effect  of  each  other.' 

,  Effect. — At  common  law,  where  different  clauses  of  an 
ictmcnt  are  repugnant,  and  there  is  no  means  of  ascertaining 
It  is  meant,  the  indictment  is  held  bad  because  of  such 
jgnancy.' 


immlttliiff     Blot. —  Defendant     was 

ged  in  the  lirsi  count  of  an  indicl- 
I  with  having  committed  a  riot  with 

Land,  and,  in  the  second  count. 
I  one  Lance;  but  there  was  no 
bt  as  lo  the  identity'  of  the  code- 
ant,  he  liavine  plead  guiltv  with- 
r.-iising  anv  objection  lo  the  name 
ihichhewas  indicted.  Held,  that 
lariance  was  immaterial.     Daven- 

T'..Staie,  jSGa.   184, 

TurTcT  f.Stale.jHumph.lTenn.) 

Calvert  v.  State.  S  Tex.  App.  53S. 
,  7.  Lowrie.  L.  R..  1  C.C.61. 
Ml  DoM  Hot  Oonttltuto  «  TftrUaee.— 

Ticnt  cliargeii  t lie  defendant  with  fi'. 
xiflv  *tealing  certain  notes  Irom  the 
on  of  A,  "  the  same  being  the  prop. 
of  said  A."  and  the  proof  chows 
the  notes  stolen  from  A  belonged 
ropartncr      Slate  t.  Cun 


t   la\ 


M33 


See  alsc 


Mai 


:'.  Stale.  16  Ind. 
nder  an  mdictment  for  grand  lar- 
'  for  stealing  a  cow,  it  is  not  a  mat- 
1  variance  that  the  animal  stolen 
a  heifer,  between  two  and  three 
-s  old,  that  had  never  had  a  calf. 
ker  I'.  State,  30  Ala.  36^.  Sec  also 
e  I^  Horan,  Phil.  (N.  Car.)  L.  1:71 ; 
e;'  V.  Slate,  3  Coldw.  (Tenn.)  361. 

See  GiHespie  v.  Stale,  6  Humph. 
nn.)  164;  U.  S.  V.  Burroughs,  3 
U  C.  C.  405. 

Conner  v.  State,  15  Ga.  515;  s.  c. 


71  Am.  Dec,  :84;  Mulroonev  r.   Slate, 
26  Ohio  St.  326. 

XS'here  a  defendant  is  acquitted  be- 
cause of  a  variance  between  the  indict- 
ment and  the  pcoof.  it  is  the  duty  of  tiie 
judge  (hupposing  4  242.  ch.  jj,  Digest, 
to  be  constitulional)  lo  hold  Ihe  ac- 
cused in  custody,  or  under  cognizance, 
to  the  end  that  a  new  indictment  mav 
be  preferred.  Cameron  v.  State  ,  i-x 
Ark.  712. 

■     4.  Slate  r.  Kube.  10  Wis,  2iy;  s.  c,  9 
Am.  Dec.  190. 

B,  See  New  Lamp  Chimney  Co.  v. 
Ansonia  B.  &  C.  Co.,  91  U.  S.  (i  Otto) 
W.3;  Gould  Pi.  {clh  ed.)  143;  Steph, 
PI.667, 

«.  State  -D.  Pierson,  44  Ark.  265; 
Slate  !'.  Edwards.  36  Mo.  394;  State  !■. 
Johnson,  5  Jones  [N.  C)  L.  231;  West- 
brook  1..  Slate,  13  Tex.  App,  401;  State 
V.  Haven.  59  Vl,  399, 

Wlwt  ConstltvtM  BopufiuBCir. — See 
Slate  V.  Johnson,  j  Jones  (N,  C.)  L. 
22i;  Stale  v.  Pierson,  44  Ark,  265;  Stale 
V.  Haven,  59  Vt.  399;  Westbrook  v. 
State,  13  Tex.  App,  401 ;  State  v.  Ed- 
wards. 36  Mo,  943, 

Wbat  I>o«i  irot  Comtltnto  B«piigiuuiG7. 
—See  Slate  v.  Smalls,  11  S.  C.  162; 
Stale  f.  McKennan,  Harp.  (S.  C.) 
301;  Reg.  I'.  Craddock,  s.  c,  10  L,  J,, 

c  3., 


T.  Henrv  v.  Stale,  33  Ala.  389;  Stale 
V.  Hand,  0  Ark,  165;  s,  c,  42  Am.  Dec. 
6S9;  Stale  V.  Pullena,  8t    Mo.  387;  Jane 


CentMU ;  ATNiiHBto.  INDICTMENT.    ChBTgingaTDwcriHBgOAD 

8.  Charging   or  Beicribiiig  Offence.— a.   Certainty    and  Pa 

TICULARITV. — An  information  or  indictment  must  state  in  pla 
and  concise  language  every  element  of  the  crime  which  it  i.'^  d 
signed  to  charge  with  certainty  to  a  common  intent.*  An  indii 
ment  ought  to  be  certain  to  every  intent  and  without  any  inten 

V.  Stale,  3  Mo.  6:;  Slate   i^.  Hardwick,  McLaughlin  v.  Stale,  4;  Ind-sjS;  V 

2  Mo.  236;  U ni led  States  r.  Dow,  Taney  gel  j'.  Slate,  3:  Ind.  64;   Dukes  f.Sla 

C.    C.   45;  Rex    V.   Gilchrist,  i   Leach  11  Ind.   jj?:  s.  c.   71    Am.   Dm.  3; 

(4th  ed.)'6;7,  <i(ia\  1  Chitt.  Cr.  L.  131;  1  Markle  r.  Stale.  3   Ind.    ^3^;  State 

Hawk.  P.t..  ch.  35,4  j6.  McConnack,  1  Ind.  305;  Slate  i*.  W: 

Anindictnientsettingforthanalleged  rous.  13  Iowa  4S9;  State   v.   McGafl 

forged  note  according  lo  its   tenor  is  38  Kan.   3:5;  Com.   r.  Perrigo,  j  M 

sufficient,   though  the  statement  of  the  (Ky.)    j;  Com.   v.   Magowan,   i   M 

purport  is  repugnant.     Stale  ii.  Pu]  lens,  (Kv-)   s'lS;      B.C.,   71    Am.    Dec.  4^ 

til  Mo.  1S7.  State  v.  Mayberry,  48  Me.   J18;  Si; 

Bapugnancr  b«tw*«n  lUfleTBiit  caantt  v.  Thurstin,  35  Me.  205;    s.  c..  5S  A 

of  an  indictment  is  nol  a   fault.     State  Dec.  fjgs;     State  ».  Nelson,  29  Me.  3. 

V.  Mallon,  75  Mo.  355.  State  v.  Godfrey,  14   Me.   23J;  t.  c. 

An  indictment  winch  at  common  law  Am.    Dec.  381;  Mincher   v.   Slate. 

would  be  bad  for   repugnancy   may   be  Md.  3J7;  Cearfoss  i/.  State.  41  Md.  41 

good  under  Ihe  Missouri  t-talute.  if  there  Harne  i^.  State,  39   Md.  ^tfi;    Sute 

i."  sufficient  in  it  to   indicate   the   crime  Nulwell,   I    Gill    (Md.)    54;    Com. 

and  person  charged.     State   r.  Cham'  Terrv,  114   Mass.   263;  Com.  v.  Wi 

berlin.  *)  Mo.  i;*).  ster.'sy  Mass.    (3    Gush.)  J95:  s.c. 

RapofnvicT  ki  to  tnunAUrUl  point!  Am.   lite.     711;     Com.    %>.    Hunt, 

and  unncctssarv   matters  is  a   fault   In  Mass.    (4    Mclc.)    lli;  s.   c,  34   A 

form  only.     See  Dakins  Case,  7  Snund.  Dec.  346;  People  v.  McLean   (Mid 

itii;   Skinner  :.  Andrews,  I  Saund.  161);  jfi  N.  W,  Rep.  231;  Stater.  Buster, 

}lavman  v.  Roj^ers,  i  Sir.   232;    Green  Mo.  514;  Stale  v.  Fancher,  71  Mo  4' 

V,  kennett,  1  T.  R.  657;  Rex  v.  Avlett,  State  i'.  Meek,  70  Mo.  355;  s,  c.,  35  A 

I  T.  R.  70.   71.     Ifit   does  nol   contra-  Rep.  427;  Sute  v.   Rochforde,  51   i 

did  material  allegations,  it  will   not   in  199;  State  t>.  Clevenger,  10   Mo.   .\| 

general  vitiate  an  indictment.      See   I  6i6;  State  v.   Dowers,   43  N.   K.  ^ 

Bouv.  L.  Diet,  (nlh  ed.)   578;  Gould's  State  f.  Parker,  43   N.  H,   83;  Slate 

PI.  (<;th  ed.),  4  173.  Gary,  36  N.  H.  359;  State  v.   Schm 

It«JMUnf8nrplni««a.— SeeiChillCr.  49  N.J.  L.   (io   Vr.)  379;    Mowerr 

L.33i;State   i.  Flini,6j  Mo.  393;  State  Camden.  49   N.  J.    L.     (io  Vr.l '" 

I.  Beasom,  40  N.  11. 367;  Rex  r.  Stevens,  People  v.  Dumar,  106N,  Y.  50);  St 

5  East  144,  354;  Gilber  Cr.  PI.  131, 133;  v.  Brown,  I  Dev.  (N.  C.)  L.   137;  s. 

Co.  Lilt.  303b.  17  Am.    Dec.   563;    Slate  v.  Ballard 

1.  Sterne  I'.  State,   10  Ata.43;  Scales  Murph.  (N.C.)  1S6;  Dillingham  r.  St: 

V.  Stale,  47  Ark.  476;  s.  c,  58  Am.  Rep.  .■;  Ohio  St.   380;  Sute  v.   Doughert- 

768;  Glass  f.  Stale,  45  Ark.  173;  Slate  Oreg.  100;    Com.   v.   Clark,   3   As! 

r.  Witt,  39  Ark.  116;  People  v.  Bogart,  (Pa.)  105;  Sherban   v.  Com.,  8  W^ 

36  Cal.  345;  People  v.  Saviers,  14   Cal.  (Pa.)  3w;  «.  c,  34  Am.  Dec.  460;  St 

39;  People  V.   Aro,  6  Cal.  207;  s.  c,  65  v.  Crank,  1  Bail.  (S.  C.)   H>\    s.  c. 

Am.  Dec.   503;    Suie   v.    Holmes,   liS  Am.  Dec.  117;    Stale   r.   Wimberh 

Conn.   330;    Stater.  Miller,  34   Conn.  McCord  (S.  C.)  190;  Stater.   Hen'd 

511;  RawEon  I'.   Stale,   19  Conn.   393;  son,  i  Rich.  (S.  C.)    179;  Slater.  U 

"Whiting  n.  Stale.   1.1   Conn.   4S7;  s.  c,  son,  1  Rep.  Const  Ct.Treadway  (S.i 

36  Am.  Dec.   499;    keech  v.   State,  15  495;  Kitr.  SUte,  11    Humph.   (Ten 

Fla.  591;  Kersh  r.   Stale,   24   Ga.  191;  167;  Foster  r.  State,  6  Lea  (Tenn,); 

Wingard  r.  Sute,  13  Ga.  396;  Stephen  Pearce  r.  State,   I    Sneed    (Tenn.) 

V.  Stale,  II  Ga.  jj^;  Bavsinger  r.  Peo-  s.  c.  60  Am.  Dec.  135;  Horan  i'.  Su 

pie,  m  III.   419;   Plummer   v.   People,  14  Tex.  161;  Brown  r.   Sttle,   26  T 

74111.361;  Warriner  v.   People,  74  III.  App.  540;  McConnell  r.  Slate,  33  T 

346;  Cross  V.  People,  47  III.  153;  s.  c.,  App.  354;  s.  c.,  58  Am.  Rep.  6471  St 

?5  Am.  Dec. 474;  Thomas  v.  Sute,  103  Amidon,  ^8   Vl.   524;  Stale    v.   D»' 

nd.  419;  Slate  r.    Anderson,  103  Ind.  53  Vi.  376;  Stale  v.  Bacon,  7  Vt.   j 

170;     Keller   r.   Stale,   51      Ind.     111;  Fink  r.  Milwaukee,  17  Wis.   36;  C. 
566 
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nt  to  the  contrary.'  The  indictment  must  be  explicit  and 
vc  nothing  to  inference,  for  nothing  can  be  done  by  intend- 
nt.*  All  the  material  facts  which  must  be  proved  in  order  to 
tport  a  conviction  must  be  alleged.' 

FactK  not  vital  to  the  accusation,  and 
mgliluting  merely  matter  of  descrip- 
)n.  iiiaj-  be  stated  in  an  indictment  as 
iknown  to  the  grand  jury,  if  such  is 
People   V.    Bogarl,   jC  Cal. 


'nnkfihank, 91  \j.  S.  (lOtto)  541;  U. 
■.  Mills,  3a  U.  S.  (7  Pet.)  138;  U.  S. 
ilorrisev,  JJ  Fed.  Rep.  147. 
I'heFC  tKe  words  used  in  an  indict- 
It  to  describe  an  offence  are  com- 
ily  used  in  a  ^ense  which  does  not 
^ssarilj-  import  an  oRence.  and  they 
uwd  without  anj'  qualification,  Ihe 
cttncnt  will  be  bad,  though  the  same 
ds.  in  a  more  strict  and  technical 
.e,  mav  describe  a  criminal  act. 
t, -...P;rto.,3N.  H.  83. 

'A  second  or  subse- 
1   indictment  ihould 


A  reference  to  a  former  ci 


^45- 

Haltart  Ot  Indncamsiit  need  not  be 
set  out  in  an  indictment  with  that  de- 
gree of  minuteness  and  particularity 
which  is  requisite  in  selling  out  llie 
material  allegations,  which  constitute 
or  gi%c  characlcr  to  the  offence  charged. 
State  V.  Mayberrv.  48  Me.  3i8. 

Povarof  LtffUIfttnra. — The  legislature 
has  not  the  powcrto  dispense  with  such 
allegations  in   indictments  as  are  e-'-in- 


Keech 

le.  11;  Fla.  MI.  But  eompare  Slate 
kelson,  iq  Md.  3^9. 
\n  information  which  is  so  uncertain 
I  ujion  a  plea  of  guilty  the  court 
not  know  what  punishment  it  may 
1.  is  bad  on  motion  in  arrest  of 
k^cnt.  V'ogel  I'.  State.  11  Ind.  64. 
iip«rr«ct  KTcnnsnt  Is  Isdletment  qI 
ng  description  of  the 


McLaughlin  v.  State,  45  Ind.  33S. 

1.   State  V.   Hand,  6' Ark.  165;  f.  c, 
43  Am.  Dec.«xj. 

Deciw*  or  CartAlnty. — A  count  in  an 
indictment  which  is  sufficiently  certain 
to  inform  the  accused  of  the'  olFence 
with  which  he  is  charged,  and  of  the 
party  upon  whom  it  was  commillci.,  it 
sufficient.  Harne  v.  Stale,  39  Md.  i^J. 
In  all  cases  the  offence  must  be  M;t 
aided  by  the  introductory  forth  with  clearness  and  reasonable 
:ter  therein,  nor  by  the  qualifying  certainty,  in  order  to  apprise  the  ac- 
hets  attached  to  the  facts,  nor  by  cused  of  the  nature  of  Ihe  accusation 
alleged   injurious  consequences   of    against  him.  so  that  he  may  prepar 


Com. 

)   in;  «,c.,  38  Am.  Dec. 346. 
-mchtWalUag.— It      is      suf- 
n   an  indictment  to  chu'ge  the 

of    night  walking    ' 


eof 
scolds,   and   the   Mkc, 
^Oul  ipecifving  the  acts  which^^n- 
Dte  it.  State  v.  Dowers.  45  N.  H-  343. 
UM — Olutrtliig  OrlnM  br  Iti  Tcohni- 

Hum.— It  is  sufficient  If  the  indict- 
■\\  merely  charges  the  commission  of 
__,_..  |jy  ii(  technical  name.     Slate 


1.    defence  and  plead  the  judgmeti 

of   a    subsequent  prosecution   for    the 

■-  same  offence.  Slate  v.  Witt,  39  Ark. 
116;  Class  V.  Stale,  45  Ark.  173;  Scales 
V.  State,  47  Ark.  476;  s.  c,  ,<i8  Am. 
Rep.  76y;  and  see  U.  S.  v.  Mills,  31 
U.  S.  (7  Pet.)  138. 

TlM  nil*  nqoliing  eartalnlr  In  in- 
dictments is  limited  by  the  posivibililiei 
of  the    case,   and  where  Ihe    ofTence    is 
such  thai  the  manner  of  its  commission 
luld  naturally  be  unknown  to  the ' 


irray. 


1  lowi 


I.  It  is  c 


I   him 


elf  a 


indling   by    three-card 

n  indictment  is  not,     monte,   it  may  be  alleged  that  certain 

by     particulars  are  unknown   to  the  grand 

ihe     Jury.      State  v.  Gray.  29  Minn.  14I. 

sts        i.    Phipps  V.  Slate,  II  Md.  380;  s.  c, 

41     8,s  Am.  Dec.  654;  State  v.  Seav,  3  Slew. 

(Ala.)  wj;  S.C.,  10  Am.  Dec.'C6;  Slate 

V.    Thurstin.     35    Me.    105;    s8    Am. 

Dec,  fx)!;;  Com.  "v.  Dean,  109  Mass.  349; 

Smith   i'.  Sute.  II   Neb.   551)  U.S.   v. 

Morrissev,3l  Fed,  Rep.  147. 

I.   State  -o.  Vernll.  54  Me.  406;  State 

Phjlbrick,   31     Me.    401 ;    Com,   v. 


tself,  unlawful,  but   becomes 

er   facts  connected  with  it.  th, 

s   in    which    the    lllrgallty     consists 

It  be  set  out.     Cearfoss  i'.  Stale,   41 

■^03. 

MUnc  Oat  Aota. — Where  the  ofTence 

rged  is  complicated,  consisting  of  a 

etitlon  of  acts,  or  where  it  includes 

mtinuatJon  of  acts,  ii  is  not   nece«- 

V  lo  set   them  out  in  the  Indiclment. 

rne  \:  Suie,  10  Ala.  43. 


H7 
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c.  Prior  Conviction  or  Acquittal— (i)  Necessity  of  Al- 
i-ging. — It  is  not  necessary  to  state  in  an  information  (or  the  first 
.Ffcnce,  that  it  is  such,  because  this  will  be  presumed  in  the 
bsence  of  any  allegation  of  a  different  import,'  and  it  has  been 
leld  that  the  indictment  need  not  state  that  the  crime  charged 
las  the  first  or  second  offence,  even  In  those  cases  where  the 
>unishment  for  the  first  offence  is  different  from  that  for  the 
econd  ;*  but  the  better  opinion  seems  to  be  that  the  second 
iffence  should  be  charged  as  such  in  order  to  justify  the  greater 
tatutory  punishment  therefor,*  because  by  the  rules  of  criminal 
lieading  an  indictment  is  required  to  contain  an  averment  of 
very  fact  essential  to  the  punishment  to  be  inflicted.* 

(2)  Form  and  Sufficiency  of  Allegations. — An  indictment  for  a 
econd'or  subsequent  offence  must  contain  allegations  sufficient 
o  show  the  time,  court  or  county  in  which  the  former  judgment  was 
endered,"  and  that  the  court  before  which  the  conviction  for  the 
irst  clfence  took  place  had  jurisdiction  therein.*  The  minuteness 
le  committing  magi ulrate,  but  onlj-  a  Aflcr  the  examination  provided  for  in 
articular  form  of  the  same  offence,  i»  Cal.  Code,  section  809,  the  districl  sl- 
ot irregular.  Com.  i'.  Leisenring,  11  tornev  may  proceed  bj' indictment  or  in- 
'hila.  (Pa.)  3S9.  formalionBthiaoplion;and  Ineithercase 

IndVitutBl  for  PMjnrr. — Tlie  indict-  the  fact  of  a  previous  conviction  for  a 
lent  must  distinctlj'  aver  that  llle  de-  similar  offence  mav  be  set  forth  by  the 
rridant  was  iiworn.  U.  S,  v.  McCon-  government,  if,  to'itucli  charge  to  a  pre- 
MUghji,  33  Fed.  Rep.  16S.  vioin  conviction,  defendant  pleads  not 

1.  kilbourn  i'.  State,  9  Conn.  j6o;  gui'tv,  the  issue  must  be  tried  bv  a 
:om.  V.Kelly,  13  Phila.  (Pa.)  ■;6o,  jurji  If  he  pleads  guilty  no  such 'trial  is 

a.  State  1'.  Smith,  S  Rich.  (S.  Car)  required,  under  the  law  as  amended 
fo.  See  State  v.  JIudion,  jj  La.  An.  April  9th,  iSSo.  People  v.  Carllon,  57 
n^l.  Cal.  51:9. 

A  prarloiu  cooTloUan  for  tta*  tune  4.  biatc  r.  Startup,  39  N.  J.  L.  (10 
S«lic«  should  not  be  charged  in  the  In-  Vr.)  4J3,  43;^  Hobhs  v.  State,  44  Tcx- 
iciment.  After  verdict  there  may  be  3.^3.  See  Browning  v.  Stale,  1  Ten. 
n  order  to  show  cause  why  the  In-  App.  47;  Nelson  r.  State,  J  Tex,  A  pp. 
reased  punishment,  under  La.  Rev.  2J7;  Rex  v.  Montelh,  2  Leach  (4th  cd.) 
iiat-.  4  974.  (hould  not  be  inflicted,  ^t,i\  1  East,  P.  C.  410. 
ttate  I'.  Hudson.  32  La.  An.  loi;^.  S.  State    v.   Small.    N.   H.;    14   All. 

An   indiclment   for  Illegal   cohabita-     Rep.  717. 
ion,  not  specifying  whether  it  Is  for  the         6.   See  People  i*.  Cook,  j  Park.  (N. 
rst  or  second   offence,  will   warrdnt  a     Y.)  C.  C.   13.     See  Evans  c  Com.,  44 
onvlction  for  Ihe  first  offence.  State  v.     Mass.  (3  Mete.;  4(3;  Wilde  7 .  Com.,  43 
lurgett,  li  Ark.  313.  Mass.  (1  Mete.)  4cS;   State   v.  Duclos, 

9,  Lamev  v.  Cleveland,  ja  OVAa  St.  31;  Mo.  137. 
1)9;  Rauch  V.  Com.,  ;S  Pa.  St.  490.  Where  an  indictment,  at  the  May 
iee  Walters  ti.  Stale,  5  Iowa  507;  Gar.  term  of  1S64.  charged  the  offence  to  have 
ey  r.  Com.,  74  Mass.  (8  Gray)  381;  been  comniil ted  on  the  la^Wi  of  Mav, 
'lumblv  f.  Com..  43  Mass.  (2  Mete.)  iHfio.  but  stated  that  the  defendant  wan 
13,  W'ilde  \:  Com.,  43  Mass.  (J  Mete.)  Indicted  al  Ihe  Piay  term,  in  i860,  of 
oS;  States.  Regan,  65  Me.  127;  Smith  the  s.imc  court,  for  the  same  offence, 
■.  Com.,  14  Serg.  &  R.  (Pa.)  f«;  Long  and  that,  al  the  May  term,  1864,  that 
'.  State,  36  Tex.  6;  Com.  v.  Welsh,  ]  indictmenl  was  quashed,  it  was  held 
I'a.  Cas.  57;  Rand  o.  Com..  9  Gratt.  that  ihe  latter  allegation  was  made  with 
V'a.)  733;  Reg.  I'.  Page,  9  Car.  &  P.  sufficient  certainlv  and  precision  to 
56;  Rex  V.  Allen,  Russ.  &  Ry.  513;  prevent  the  bar  of'ihe  statute  of  limitn- 
teg.  f-  Willis,  L.  R.,  I  C.  C-  36;;  s.  c,  tion  of  three  years,  and  thai  defendant 
2  Cox  C.  C.  192.  Comfare  State  i'.  was  not  prejudiced  by  the  omission  to 
imith,  8  Rich.  (S.  Car.)  460;  State  v.  state  1  he  proceedings  upon  the  former 
>ecman,  27  Vt  513-  indictment,  and  that  a  motion  to  qua^h 

ctm 
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with   which  the  allegation  should  be    made   depends  upon  tl 

statutory  terms  under  which  the  indictment  is  drawn.' 

was     properly     overruled.       State     v.  Taylors  (N.  Car.)  T.  R.  163;  rmgtt: 

Duclos,  35  Mo.  137.  V.  Stale,  4  Wis.  395;  Suteii.  McCar 

Whether  or  not.  since  the  repeal  of  J  Chantl.  (Wis,)  199;  s.  c,  54  Am.  D 

the  Cal.  Code,  section  969,  a  former  con-  150. 

viction   may  be  alleged,  the  allegation  1.  Wilde  <'.  Com.,  43  Mass.  (2  Met 

thereof  is  not  a  distinct  charge  of  anoth-  406;  Slate  v.   Bean,   36   N.  H.  iii 

er  triable  offence  which  makes  the  infor-  Bish.  C.  C.  (7th  ed.)  96!. 

mulion  objectionable.     People  v.  Boyle,  AUeflDS      OosTleUon. — Where     1 

64  Cal.  163.  statute  authorizes  and  requires  puni' 

Under  Me.   Rev,   Stat.,  ch.  17,  14  55,  men t  on   the  second   conviction  for 

jS,    an     averment     In     an    indictment  offence,  if  tlie  indictment  sets  out  I 

against   two  defendants  that   thev  had  former  conviction,  that  will  be  sufficii 

before    been    convicted     of   a    eimilar  without  alleging  that  sentence  wa>  n 

oHence,  is  supported   by   proof  of  their  dcred   thereon.     Stevens    t.   Peopit 

conviction  severally,  and  parol  evidence  Hill   (N.  Y.)  361;    compare   Smiih 

of   identity   of  n   defendant   with   one  Com.,   14  Serg.  &   R.  (Pa.)  69.    T 

formerly  convicted  under  another  name  averment  of  conviction  will  be  rcquii 

is  also  admissible.     Slate   v.   Dolan,  69  to  be  more   or   less  broad  according' 

Me.  573.  the  terms   of  the  statute   under  win 

Ghkrilnf    the    OAnca    0an«r4ll7. —  the  indictment   is  found.     See  Stait 

Under  Bill  of  Rights   -S.  H.,  art.  15,  re-  Volmar,  6  Kan.  379;  Johnson  r.  Pcoj 

quiring  offences   charged   to   be   ■'fully  ^jN.  Y.  qil;  Wood    i'.   People,  i;j 

and     plainly,  substantially    and    form-  Y.  511;  Gibson  7^.  People,  j  Hun  ■ 

ally    described"    to  the  accused;    and  V.)  ,i;4J. 

Gen.  Laws,  ch.  109,  f  23,  providing  that  PkrtlcalAT  OffanoM — B«le  otlntoilc 

a  cl.-timant  on  indictment  for  a  subsc-  ing  Uqaors. — A  former  conviction 

quent  offence  under  that  chapter  need  illegally  keeping  beer  for  sale  need  1 

not  paMicularly  set  forth   the  record  of  be  alleged  lo  have  occurred  within  t 

a   former   conviction    but    only   allege  year  iSfore   indictment   for  the  sub 

briefly  that  the  accused  has  been  con-  quent  offence.     State   v.  Adams,  64 

viclcd  of  some  violation  of  said  chapter,  H.  440.     See  also  State  f.  Wyman. 

it  is  enough  to  set  out  the  court,  time,  Me.  1 17;  State  u.  Devine  (Me,),  ij -' 

offence  and  fact  of  conviction  on  a  plea  llS. 

of  guilty.     Stale   v.  Adams  (N.  [I.),  13  Sun* — DnutkBimau. — The  clau~i' 

Atl.  Rep.  785.  Mass.  St.  1S30,  ch.  121.  J   a,   prnvid 

AUeslDK      JuilidliitlonU     HAttan.—  that  it  thall  not  be  necessarv,   in  ci 

While  it   is  necessary  that  the  indict-  plaints   under   it    for  drunkcnnt!-. 

ment   for   a   second   conviction  uliould  allege  the  two  previous  conviction'  1 

show  Jurisdiction  of  the  court  in  which  like  offence  within  the  next  preci'd 

the    first    indictment    is,    where     such  twelve  months,  upon  which   the  eil 

court  isone  limited  jurisdiction,  yet  this  of  the  punishment  depends,  is  void 

may  be  done  by  general  words  without  being  in  conflict  with  Slass.  Decbral 

setting  out  the  facts  on  which  the  juris-  of  Rights,   art.  1:,  requiring  c: ' 

■■  -■  ■  '  "  --■  '-  '^  -  —  -  >  fully  and  plait 
the  party  accused 
"fington,  130  Mast,  3,v 

Y.)"  Pr.     4i;S;    Ex"  f  arte  Ban* — Lftrcaay. — An  information 

Travis.    5S    How.    (N.    Y.)    Pr.    347;  receivingstolen properly neednotuli 

People  f,  Neilson.  16  Hun  [N,  Y.)  114;  that  this  was  other  than  the  first  con' 

Gibson  i:  People,  t,  Hun  (N.  Y.)  54;.  tion  for  a  like  oflence,   that  the  ileal 

But  it  is  thought  that  where  the  court  of  such  properly  was  not  simple  laric 

in  which  the  first   conviction   is  had   is  or  that  the  defendant  had  made  no  1 

oneof  general  jurisdiction,  the  averment  titution.     People    v.  Caulkins  (Mk 

of  jurisdiction     need    not     be.   made.  35   N.   W.   90.      See    also     Peopir 

Slroupf.  Com.,  1  Rob,  (Va,)  7<;4.    See  Golden,  3    Parker,  C.  R.  (N.  Y.)  ; 

State  V.  Marion,  1;  La.  An,  495;  Slate  Regina  v.  Clark,  17  Jur.  382;  Doug) 

V.  Wentworth,  37  N.  H.  196;    State   v.  ty  v.  State,  20  Ind.  44J. 

Gary,36N    H.  359;  Stale  f.  Haddock,  Buns — P*tltLuc«nr. — Whereag' 

1  Hawks[N.  Car, )46ii  Stale  :>.  Wasden,  count  foi   petit   larceny  also  rehear 
670 
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i.  Necessary  and  Sufficient  Averments  as  to  Various 
,RTICULAR  Offences. — An  indictment  for  any  of  the  specific 
ences  should  set  forth  the  particular  acts  constituting  the 
ence-' 

f.  Offences  Against  City  Ordinances. — City  ordinances 
d  other  like  by-laws  are  enforced  by  similar  proceedings  before 
:ourt  sitting  within  the  bounds  of  the  municipal  corporation.* 
:y  ordinances  and  by-laws  being  private  and  not  pubhc  laws, 
iiTis  will  not  take  judicial  notice  of  them,  but  they  must 
pleaded  in  the  indictment,  and  proven  on  the  hearing.* 
a  complaint  for  the  violation  of  a  city  ordinance,  it  is  not 
cessary  to  set  out  the  whole  ordinance  with  its  title,  but  only 
;  section  or  sections,  or  the  substance  of  the  section  or  scc- 
ns  which  are  alleged  to  have  been  violated,*  "  and  such  further 
itler  as  will  enable  the  court  to  see  that  it  proceeded  from  a 
dy  having  the  power  by  the  act  of  incorporation  to  make  by- 


rormer  conviction  of  defendant   for  People    i'.   Special    Sessions,    12   Hiin 

milar  offence,— *c/rf.  thai  the    count  (N.    Y.)     fic,  ;     Co.     of    PeltmakerK    v. 

-    not     thereby    vitiated.      Myers    7-.  Davis,  i  B.  &  P.  98. 

le,  91  Ind.  390.  An  Indletmaat  nndaracltjordlnkiioa. 

t  is  not  essential  to   Ihe   jurisdiction  which  provides   that   any   person  "re- 

the  court  of  special  sessionB  In  a  case  fueing  or  neglecting  to  pay  licence  tnt, 

;>etit  larceny,  that  the  information  or  cte.,   for   the   space   of  Ave   days.   etc.. 

rranl   should    slate   that   the   crime  shall   be  subject   to  criminal   proM-cu- 

irged  was  a  first  oiTence.     People   i'.  tion."  is  fatally   defective,  if  il  fails   lo 

ok,  ^5  Hun  34;  B.C.,  9  X.  Y.  S.  Rep.  allege   Ihat  Ihe' defendant   neglected  or 

;.  See  also  Peopler.  Powers. 6  N.  Y.  refused    to    pay  the    lax,  etc.,    for  the 

State  V.  Loehr.  93  Mo.  103.  i^pace   of  live  days.     Stale  v.   SirauKs, 

,  For  full  particulars  as  to  the  requi-  77  N.  Car.  500. 

s  of  an   indictment  for   the   various  S.   See    Miller  v.    Anheuser,   2    Mo. 

cific  offences,  see Ihose offences  sepa-  App,  [68;  Co.  of  Feltmakers  r.  Davis. 

;lv  where  discussed  in  this  series.  i    B.  &  P.  98.     Compare   Frankfort   r. 

."See  Stale  v.  Wells,  46   lowfa  66j:  Aughe,  114  Ind.  77. 

iple  V.  Janies,   16  Huh  (N.  Y.)  436;  A  complAlnt  for  *  TlolAtlon  Of  adtr 

ite    V.    ThreadglU.   76   N.   Car.   17;  ordlnmnce  la  net  in  tb*  nAtnra  of  aji  lA- 

le  v.  White.  76  N,  Car.  15.  tarawUon  kt  comaion  Uw,  and  the  same 

.  See   Stevens   v.   Chicago,    48    III.  clearness  will  not  be   required  which  in 

;  Green  v.  Indianapolis,  15  Ind.  ^90;  sufficient  if  it  set  out  with  clearness  the 

visa   V.  Chicago  R.  Co.,  i   McGloin  offence   charged  and    the  substance  of 

1.   App.)   199;  Winona  if.  Burke,  1%  Ihe   part   of  the   ordinance  which   has 

nn.  154;  Porter  f.  Waring,  69  N. 'VT  been    violated    with    reference   to    the 

;     People    v.    Special   SeMions,    u  whole    date    and    section.     Keeler    v. 

n   (N.  V.)  6s,  66;  State  v.  Coragan,  Milledge,  24  N.  J.  L.  (4  Zab.)  141. 

Vt.  4(0.     Comfart   Huntington  11.  A  complaint   under  a  city  ordinance 

IS,  56  Ind.  30?;  Lewiaton  f.  Fairfield,  will   be  quashed,  although  it  pursue  the 

Me.   4S1;    F'ink   i'.   Milwaukee,    17  very  language  of  the  ordinance,  if  it  do 

s.  16.  not  allege  such  an  illegal  act  as  the  or- 

rhe  fact  that  under  the  charter  of  the  dinance  was  intended  lo  prohibit.  Sute 

I*  of  Joliet,  an  offence  was  prohibited  v.  Goulding,  44  N.  H.  284. 

ordinance,  and  that  the  accused  could  Under  a  cily  ordinance  wliich   pro- 

e  been  prosecuted   for  a  violation  of  hibits  permitting  any   cattle   lo  go   at 

ordinance  /orms  no  defence  to  a  large  or  "slop  to  feed  on  any  highway, 
isecution  under  the  state  laws.  Fant  a  complaint  which  avers  that  the  de- 
People,  45  111.  »<p.  fendant  suffered  two  cows  "to  slop  and 
I.  Schott  V.  People,  89  III.  195;  feed"  on  certain  highways,  is  t)ad  even 
cen   V.    IndUnapolis,   35    Ind.  49b:  aller    verdict,   the  object    of   the    or- 
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7.  Charging  fltatntory  Offfencei— fl.  General  PKrNCiPLEs- 
Rcciting  Tillf,  Particular  Statute  or  Section. — An  indictm 
need  not  recite  the  statute  on  which  it  is  founded ; '  but  wt 
it  professes  to  do  so,  a  material  variance  will  be  fatal,  for  if 
statute  does  not  support  the  verdict,  it  must  fail;*  but  an 
dictment  under  a  statute  will  not  be  invalidated  because  it  i 
states  the  date  of  the  statute,  such  date  being  immaterial  for 
offence  while  the  statute  was  in  force.' 

But  in  an  action  for  a  penalty  it  is  insufticient  at  comr 
law  to  refer  to  the  statute  imposing  it  without  specifically  pl< 
ing  the  section."* 

(2)  Comvion  La'i^'  Offences  and  forms  of  Pleading. — Wher 
statute  adopts  a  common  law  offence  without  further  defining 
all  the  common  law  requirements  to  constitute  the  offence  she 
be  set  out  in  the  indictment.' 

But  where  a  statute  denounces  an  offence  bearing  close  t 

-dlnance  being  10  prevent  grazing.  Com.  ning.  31  Fed.  340;   Brown  r.  Churi 

'"   IV  (Mass.J  c,i.  fed.  41;  Brown  v.  Pond,  5  Fed.] 

Rhodes,  1   Abb.  (C.  C.)  B.  State  v.  Sledman,  7  Port.  (, 

38;  Butler  V.   State,  3  Me.   C.   (S-  C.)  495;  State  r.   Absence,  4  Port.  i. 

3S.;.  397;  State  V.  Fllt>t,  33  La.  An.  i:S> 

a.  Com.  V.    Unknown,   7J   Mass,  (6  S.  t:  Crosby,  1  Hughes  C.C.  448. 

Gray)   489;  Butler   v.   Slate.  3   Mi-Cr.  aiso  Roberts  !■.  State,  11  Ark.  1S3. 

(S.  C.}3S3;  See  Murray  r.  Filzpatrick,  ■lidmiMiKn'. — When    what   wi 

~  ""'.   (N.   Y.)    38;  Say   v.   Stephens,  misdemeanor  only  at    common  ia 

"       "         Vanderplunken  v.  Grif-  made  punishable  as  a  felonj  bj  sla 

..^.  .  CLi..  ,.,:.L  .„  jjj  or  where  the  Statute  declares  a  com 

;SS,  l.iw  offence,  committed  under  pec 

tfoi.  eircumslancei  and  with  a  pcculia 

The     Minn,    statute     as    to     plead-  tent,   not   necessarily    included   in 

ing   a  private  statute  in  an   indictment  original  oflence.  punishable  in  a  di 

by   reference   to  its   title   and   dale    of  ent    manner    from    what  it  wouli 

passage,  does  not  apply  to  a  case  where,  without  such  circumEtances  and  i' 

at  common  law,  such  btalute  need  not  an   indictment   for  the  statute  offc 

have   been  pleaded.     State  v.  Loomis,  bad  as  such  for  insufficient  or  dcfe- 

ay  Minn.  jii.  description  will  not  be  good  at  com 

A   complaint    charged    "an    ofTence  law.     State  t^.  Card,  34  N.  K.  5>& 

against  the  provisions  of  chapter  ninetv.  Miss.  Code.  1S80,  4  3099  that  an 

four    of   the  general   statutes."      The  criminal  both  by  statute  and  by  c 

general  statutes  had   been  repealed  by  inon  law  may  be  set  out  in  an  ini 

the  revised  laws,  which,   however,  con-  ment  in  either  the  statutory  or  rom 

tained  a  provision,   making  the  act  set  law  form,  does  not  apply  where  thi 

forth  in  the  complaint  an  offence.  Held,  is  a  misdemeanor  by  common  law  a 

that   the   words  "chapter   ninety-four"  felony  by  statute.      Wile  v.  Sialic 

and  "general"  did   not  vitiate  the  com-  Missr26d. 

plaint,  but  might  be  treated  as  surplus-  The  rule  that  an  indictment,  und 

«ge.  ■  State  v.  Dewey,  55  Vt.  5^0.  statute  which  creates  an  offence  0 

S.    People  V.   Reed,  47  Barb.  (N.  Y.)  creases  its  punishment,  must  aver 

335;   Cum/are  Com.  t'.  Washburn,  12%  circumstances  which  constilute  tht 

Mass,  4J1.  fence  or  add   to   the  penalties  ihei 

4.    People    V.    Martin.  c,2   Cal.  201;  does     not     appiv    to   a  slatutr  w 

Briscoe  v.   Hinman,  Deady  ( U.  S.  D.  neither  creates  a'n  offence  nor  enha 

C.)  sS8;  U.  S.  I'.  Babson,   i  Ware  (U.  its  penalties,  but  merelv  divides  a  1 

S.  IJ,  C.)  451;   Sears  v.   U.  S.,  i  Gall,  mon    law    offence    into  "  deerws 

C,  C.   257  ;  Cross  V.  U.  S.,  1   Gall.  C.  affixes  to  each   degree  Its  appmp 

C-  30,  31;  Jones  IP,  Vanznndt,  j  McL.  punishment.      Davis  v.  State,  J9 

c.  c.  630;  5  •■ 


i: 


;  5   How.  2iq\  Fish  v.  Man-     355. 
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ion  to  a  common  law  offence,  such  offence  may  be  charged  in 
he  language  of  the  statute.' 

Where  the  legislature  changes  the  common  law  so  as  to  make 
L  single  count  necessary  to  chaise  and  admit  proof  of  any 
lumber  of  offences,  the  accused  is  entitled  to  a  specification  of 
he  offence  for  which  a  conviction  is  claimed.* 

(3)  Describing  or  Defining  Offence  :  Use  of  Statutory  Language. 
—An  indictment  based  on  a  statute  must  contain  forms  of  ex-- 
)ression  and  descriptive  words  contained  therein,  to  bring  the 
)ffence  precisely  within  the  definition  ;  a  less  degree  of  precision 
s  required  where  descriptive  words  are  not  used,  and  where 
vords  of  equivalent  import  may  make  the  charge,  and  their  use 
vill  be  sufficient.*  An  mdictment  for  a  statutory  crime  charging 
he  facts  constituting  the  crime  in- the  words  of  the  statute,  or 
n  words  of  equivalent  import  or  more  extensive  significance, 
vhich  necessarily  include  the  words  of  the  statute,  is  sufficient;  * 


lUoU.  S.i'.Soudcrs.3  Abb.[C.C.)4S6.  HeMer   v.   State,  17  Ga.  130;  Ricks  t 

3.  State  V.  Enierich,  S;  Mo.  110.  State,  16  Ga.   600;    Sweenej'  r:   State, 

4.  White  t'.  Slate,  44  Ala.  409;  16  Ga.  467^  Cook  v.  Sute.  11  Ga.  53; 
l^rawford  ti.  Stale,  44  Ala.  381;  Mur-  k.  c,  i;6  Am.  Dec.  410;  Camp  v.  State, 
■ell  V.  Slate  44  Ala.  367;  Mason  v.  3  Kcllv  (Ga.)  417;  State  v.  Calvin. 
Stale,4i  Ala.  543;  People  f.  Burke,  R.  M.' Charlt.  (Ga.>  151:  Scatord  v. 
t4Cal.  661;  Lodndo  r.  State.  16  Ala.  People.  111  III.  6ji;  Baysitiger  r.  Peo- 
>4;  Ben  v.  Suie.  ii  Ala.  g;  s.  c..  58  pie.  m  111.  419;  Cole  t.  People,  84  III. 
\m.  Dec.  234,  Clark  r.  State,  19  Ala.  116;  SicCulchcon  v.  People,  69  111. 
\i,2\  Batre  T.  State,  18  Ala.  1 19;  Stute  601;  Mohler  !■.  People,  14  III.  a6; 
' .  Bullock,.i3  Ala.  411;  State  v.  Click,  Chambert  v.  People,  5  111.  (4  Scatn.) 
[    Ala.  16;  State  v.  Duncan,  9   Port.  351;  Benhani   i:  Slate,  (Ind.)  18  N.  E. 

Ala.)  j6o;  State  v,   Stedman.  7  Port.  454;  Trout  v.  State,  111  Ind.  499;  Rit- 

A  la.)  495;    State    v.   Brown,   4   Port,  ter  i.  Slate,   mind.  324;  EaGtm.in  i-. 

Ala.)  4101  Wood  r.  Slate,  47  Ark.  4$8:  Stale.   109  Ind.   27S;  SkaKgs  f.   State, 

Scale*  1'.  State.  47   Ark.   476;  s.  c,  jS  108  Ind.  53;  Franklin  v.  Slate,  loS  Ind. 

\ra.  Rep.  768;  Fortenburj'  v.  Slate.  47  47;  6.  c,  ^8  Am.  Rep.  400;  Ilennin^  v. 

\rk.  189;  Glass  v.   Stale,  45  Ark.   173;  State,  106  Ind.  386;  g.  c.,-55  Am.   Rep. 

-iiate  I'.  MuTphv.  43  Ark.  17S;  State  f.  756;   Rigg«  i>.  State,  104  Ind.  z6i:  Slate 

Wilt,  39  Ark.  216;  State   v.  Moser,  33  i'.   Anderson,   103   Ind.   170;    State   v. 

\tV.  140;  Stale  v-  Collins,  i9Ark.q87;  Miller,  98  Ind.  70;  Troops  v.  Stale,  91 

Lemon  v.   State,    19   Ark.    171;  Med-  Ind.  13;  Howard   v.  Slate,  S7  Ind.  68; 

ock  V.   State,  tS  Ark.  363;  MolTatl  v.  Malone  v.   Slate,  14  Ind.  119;  Stale  v. 

itaie,  M  Ark.  (6  Eng.)   1(19;  People  ■v.  Noel,   5   Blackf.   (Ind.)   548;    State   v. 

Donaldson,    70    Cal.    116:    People    ;'.  Bougher,   3   Blackf.  (Ind.)   307;    State 


rray,  67  Cal.   103;  People  i'.  Lewis,     i'.  Smith,  46  Iowa  670;  Slater.   Baldj, 
Cal.  366;    People   v.    Williams.  59     17  Iowa  59;  State  v.    Hesscnkamp,   17 
^;  People    V.   Phtpps,  39    Cal.     Iowa  2;;;  State  v.  Middlelon,  11    Iowa 


\i(>\     People    V.   While.  34    Cal.   183;  146;    Devine   v.    State, 

People  V-  Martin,  31  Cal- 91;  People  i'-  Rompi'.  State,  3  G.Greene  (Iowa)  J76; 

Savien,    14  Cal.   zg;    People   v.   Rod-  Pouts  i'.  Sute,  4  G.Greene  (Iowa) 500; 

-iguez,  10  Cal.  so;  People  v.   Thomp-  Buckley  v.  Slate.   2  G.  Greene  (Iowa) 

ion,   4  Cal,    138;  Cohen  v.  People,  7  163;  United  Slates  v.  Dickey.  1  Morris 

^olo.  274;  State  V.  Cad/.  47  Conn,  44;  (Iowa)  412;  Stale  v.  McGaffin,  36  Kan. 

lit  ate  f.  Jackson.  39  Conn.  129*   State  315;    State   v.  Beverlin,  30   Kan.  6:3; 

:■.  Bierce,  17  Conn.  319;  State  f.   Car-  State  t'.   Foster,  30  Kan.   j66;  Stale  i'. 

igan,  14  Conn,  289;  fiarth  v.  State.  iS  Barnett.  3   Kan.  250;  Conner  v.   Com.. 

::onn,  439;  Whiting  !■,  State,  14  Conn-  13  Bush.    (Kv-)  714;  Com.  u.  Turner.  8 

tSy;  «.  c,  36   Am.    Dec.499;  Till/  v.  Bush.    (Kj-.)'    i;    Com.  v.    Tanner.    5 
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and  vvlicrt;  the  general  terms  used  in  the  statute  in  creatin; 
offence  are  succeeded  by  words  more  precise  and  definite,  tht 


Bu>h  (Kj-.)  3:6;  State  i.  Eames,  jg 
La.  An.  986;  3  So.  Rt-p.  93;  Stale  v. 
■  TIsdale,  jgLa.  An.  476;  Staler'.  Phil- 
bin,  38  La.  An:  964;  State  v.  Williams, 
34  La.  An.Sj;  Stale  r.  Butnian,  15  La. 
An.   166;  Stale   v.   Keogh,  13  La.   An. 


;  Parki 

son  I'.  State.  14  Md.  1S4;  s.  c.  74  Am. 
Dec.  5JI;  Com.    v.  Urown,    141    Mass. 

■  7S;  Com.  c.  Hohb»,  140  Ma*«.  443; 
-Com.f.    Parker.  117  MaM.    llJ;Com. 

1-.  Snow,  111  Ma«8.  411;  People  r.  Mc- 
Lean (Mich.),  36  N.  \V.  J31;  State 
T'.  Shenlon,  li  Minn.  311:  Slate  t'. 
■Comfort,  Jl  Minn.  271;  Rilej- :■.  State. 
43  Miss.  397;  Williams  r.  Stale.  42 
Misa.  3j8;  Sarah  r.  Slate.  iS  SVn.*.  ib-,\ 
K.  c.,  61  Am.  Dee.  544;  Vaughn  r. 
State,  4  Mo.  53a;  State  i-.  EI1i«.  4  Mo. 
474;    Stale   V.    Crocker.    95  Mo,   3S9; 

■  State  v.  Johnson.  93  Mo.  317;  Stale  v. 
Rucker,  93  Mo.  SS;  State  v.  Baj-ne,  SS 
M0.604;  State  V.  Ware.  6j  Mo.  597; 
State  1'.  Fleetwood.  t6  Mo.  448;  Stale 
■V.  Hereford,  13  Mo.  3;  State  v.  Lack- 
land. 11  Mo.  17S;  Simmons  v.  State,  11 
Mo.  16S;  8.  c,  ^9  Am.  Dec.  131;  State 
I-.  Helm,  6   Mo!  163;  State  r.Mitchell.- 

■  6  Mo.  147;  State  r.  West,  11  Mo.  App. 
309;  Stale  V.  Hedrlck,  20  Mo.  App.  629; 
State  I'.  Beckman.  57  N.  H.  174;  State 
V.  Kennison.  55  N.  II.,  141;  State  v. 
Rust,  3;  N.H.438;  Slate  r.  Card,  h 
N.  H.  jio;  Slate   r.   Abholt.  31  N.  ft. 


L.  (6  Vr.)'44s;  State  v.  Hickman.  8  N. 
J.  L.  (3  Halst.)  iff.}-.  People  v.  West, 
106  N.  Y.  J93;  B.  c..  (o  Am.  Rep.  453; 
Tullv  I'.  People.  67N.  Y.  is;  Fraier  r. 
People,  54  Barb.  (X.  Y.)  306;  State  v. 
Sloan.  67  N.  Car.  357;  State  i'.  Drake, 
64  N.  Car.  589;  Hess  r.  Stale.  1;  Ohio 
c,'.  s.  c.  «  Am.  Dec.  767;  Ellar»  !■. 
Stale,  25  Ohio  St.  3S^:  Poage  1'.   Stale, 

i  Ohio  St.  iiq:  Stater'.  Ah  Sam,  14 
res- 347;  Williams  r.Com.,  91  Pa.  St. 
403;  Hamilton  v.  Co»i..  3  P.  &  W. 
(Pii.)  142:  Com.  V.  Moant.  14  Phila. 
(Pa.)  366;  Updegraff  v.  Com.,  6  Serg. 
&  R.  (Pa.)  5;  Stale  :'.  Kane,  15  R.  1, 
■^41;  Staler.  O'Bannon.  i  Bail.  (S. 
tar.)  L.  144;  State  f.  Vill,  i  Brev.  (S. 
Car,)  161;  State  v.  Cheatwood.  3  Hill 
(S.  Car,)  L.4^9;  Slate  tu  Foster,  3  Mc- 


Dec.  6S3;  Stale  *.  Xa   Cre 


474;  Harrison  o.  State. 
(Tenn.)  232;  State  :■.  Penninsi 
Head  (Tenn.)  119;  Budd  ;■.  St 
Humph.  (Tenn.)  4S3;  h,  c.  ,!<) 
Dec.  189;  Peek  v.  Slate,  j  lii 
(Tenn.)  78;  Stale  v.  Ladd.  2 
(Tenn.)  ijfi;  McFain  r.  Stale,  ^i 
3S^;  State  v.  Randle,  41  Tti 
PortKood  V.  State.  29  Tex.  4;;  ' 
Am.  Dec.  3i;8;  Staler.  Canipbr 
Tci.  44;  Smith  f.  State.  14  Ti-> 
Exp.  Bergen.  14  Tex.  .\pp 
Jones  V.  Slate,  u  Tex.  App.  424; 
ins.on  t:  Slate,  il  Tex.  App.  405: 
40  Am.  Rep.  790;  State  v.  Mill 
Vt.  90;  12  Atf.  Rep.  526;  Si; 
Cook.  38  ve.  437;  State  t.  Liiik 
331;  Helfrick  f.  Com.,  jgGrati 
844;  Howel  V.  Com.,  5  Graiu 
IJ64;  State  V.  Charlion.  11  W.  Vi 
State  V.  Riffe.  10  W.  Va.  794;  Jo 
Slate.  ^1  Mitt.  71S;  s.  c.  ^4  Am 
65S;  tl.  S.  V.  Gooding,  n 
(i2  Wheal.)  460;  bk.  6,  L.  ed 
U.  S.  V.  Wilson,  I  Bald,  (C 
78;  L'.  S.  V.  Henry,  3  Ben.  (C.  C 
U.S.I'.  Bachelder.  2  Gall.  (C.  C 
i;.  S.  I'.  Lancaster.  2  McL.  (C 
431;  U.  S.  I'.  Hearing,  ii.Sawv.  \S 
^14;  Dewees"  Ca«e,  Chase  I>ee. 
X;.  S.  !'.  Wilson.  29  Fed.  Rep.  i%; 

So  many  of  the  words  used  i 
atatute  to  describe  an  oiTence  s 
necessary  ehall  be  used  lo  stitv 
the  indictment.  Slate  i'.  Ellis.  < 
474;  Vaughn  !■,  State,  4  Mo.  530. 

Under  the  Tex^s  Penal  C« 
amended,  il  is  no  longer  required 
the  offence  should  ^  "expressl 
fined."  Robinson  v.  State,  ii 
App.  403;  s.  c,  40  Am.  Rep.  790 
Stats  V.  Randle,  41  Tex.  291. 

It  seems  that  where  the  statute  1 
particular  acts  as  constltuHng  I) 
fence,  the  charge  may  follow  (he 
ute:  but  where  the  statute  is  ge 
Ihe  particular  ac;»  may  properli  I 
out  to  show  that  they  constitute  J 
and  in  law  the  offence  general! 
scribed.     Malone  v.  State,  14  Inc! 

The  general  rule  that  an  indie 
for  a  statutory  offence  ii>  sufficirn 
charges  thecrime  in  statutory  I  an; 
does  not  mean  that  it  is  suAitit 
copy   the  statute   into  tt>e  indicl 
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"he  indittinent  must  make  a  specific 
ppltcation  ot*  the  ^neral  terms  of  the 
latute  to  the  cahe  in  hand,  and  charge 

■lice  within  those  lenn«,  and  go  Into 
etail  I'ar  enough  to  render  the  partivu- 
ir  instance  of  offending  certain.     Stale 

Crocker.  95  Mo.  jSy. 

An  indiclmi-nt  eo  far  lacking  ad- 
orence  to  «taiutorv  terms  that  the 
otirt  cannot  «ee  on  which  of  two  «tat- 
•  I's  it  was  drawn  is  bad.  State  v. 
■ratt.  r4  Vt.  4^4- 

A  erltMkm  of  tta*  mlBalancy  of  an 
idietmant  for  a  statutory  offence  is 
lal  the  HvermentB  should  make  il  cer. 
lin  that  the  act  charged  Is  the  act  for- 
idden  bv  the  statute,  and  aleo  exclude 
ny  assumption  thai  the  Indictment 
lav  have  been  proved  and  the  defend- 
nt  may  still  be  innocent.  This  la  all 
lat  is  required.  (15  Tex.  410;  10  Ark. 
r>7,  18  Ark.  ii>q;  19  Ark.  405:  4  Met. 
Mass.)  357;  i  Gray  (Mass.Js^C;  4 
on.  '  Ala.)  19(;  6  R.  I.  76.  83.)  State 
.  Melville,  11  k.  I.  417. 

The  rule  adopted  In  the  high  court 
f  errors  and  appeals  In  MlKsissljipi  is, 
;at  JndictmentE.  especially  upon  highly 
I'nal  statutes,  must  slate  all  the  cir- 
umstances  which  constitute  the  defi- 
ilion  of  the  offence  in  the  act;  hence, 
malice  Is  the  gtet  of  the  feloni-.  ii 
-u<t  be  averred  in  tlie  indictment,  and 
his  U  the  case  whether  the  offence  ex- 

i  r_v  creation.  Sarah  r.  State,  j8  Miss. 
I  -j;  K.  c.  61  Am.  Dec.  544. 

Wnan  Hot  aaffldant.— Slating  an  of- 
;nce  in  the  words  of  the  statute  is  not 
iiflicient,  unless  every  fact  neetssarj- 
1  constitute  the  offence  is  charged  or 
('ce»iaril_v  Implied  by  following  the 
nrdu  of  the  statute.  'Com.  r.  Stout,  7 
.  iton.  (Kv.)  147;  Anthonj-  r.  State, 
>  Ala.  17;  State  v.  Raines,  3  McCord 
■>   Car.)  533. 

The  prineipal  exception  to  this  rule 
w  here  the  words  of  the  statute  mav. 
V  their  generality,  etnbrace  cases  fafl- 
\l  within  iu  literal  terms,  which  are 
III  within  it*  meaning.  Mines  r'. 
late,  jfi  Ga.  614;  Parkinson  1.  Slate, 
4  Md.  184;  State   I-.  Bierce,  17  Conn. 

The  rule  that  an  indictment  should 
e  so  spaclRc  as  to  protect  the  defend- 
nt  from  another  prosecution  for  the 
ime  act,  applies  to  statutory'  offences; 
nd  il  may  not  always  be  sufficient  to 
Jlow  the  irord^if  the  statute,  as  here. 
ir  inaliciously  Injuring  "li*«  stock." 
>tate  I'.  Hill,  79  N.  Car.  656. 


When  a  statute,  in  defining  a  crime, 
■efers  bv  name  to  another  well  known 
:rinie.  and  m^ikes  huch  named  crime  u 
:on9tituent  of  the  delined  crime,  in  an 
ndiclment   for  the  latter  II 


:   the 


.■  lar 


guage.  but  the  particulars  consltIutinc_ 
the  named  crime  nlutl  be  shown. 
Titus  V.  State.  49  N.  J.  L.  (10  Vr.)  36. 
Til*  T0T7  word*  of  tiM  iMtnU  need 
not  be  scrupulously  employed,  hfa  re- 
cital is  not  professed  10  be  given;  hut, 
if  other  words  are  employed,  they  miisl 
exactlv  agiee  In  sense  with  the  words 
of  the  act  of  aB5emblv.  State  c.  Vill,  i 
Brev.   ;S.  Car.l  l6j.' 

BUIntorr  ApptllsUon  of  Crlinai. — If 

the  acts  con^lltuling  an  offence  are 
sufficient^  Alated  to  give  explicit  infor- 
mation of  the  offence  an  defined  by 
statute,  the  failure  to  insert  the  statu- 
tory appellation  of  the  crime  in  accord- 
ance with  the  prescribed  form  does  not 
vitiate  the  Indictment.  People  v. 
Phipps.  39  Cat.  33C;  Stat-  i.  Rlgg.  10 

If  a  crime,  such  as  sodomy,  for  in- 
stance, is  made  such  to  netnine,  it  need 
not  in  an  indictment  be  defined.  Ex 
forte  Bergen.  14  Tex.  App.  52. 

rallnra  U  Follow  Bttluta — Ohuring 
InoictaHle  Ofltnc*.— If  an  indictment 
does  not  substantially  follow  the  lan- 
guage of  the  statute  on  which  It  Is 
founded,  it  does  not  clearly  charge  an 
indictable  offence,  and  is  consequcnlly 
not  cured  bv  that  section  of  the  Btalute 
of  Iowa  which  provides  that  "no  indict- 
ment shall  be  quashed  if  at.  indictable 
offence  is  clearly  charged  tlK  rein." 
State  V.  Morse,  i  Greene  (Iowa)  503. 

IbiMor  itatod  br  war  of  af  PAVuion  . 
will  not  vitiate  an  indictment  which 
substantially  follows  the  words  of  the 
statute.  State  v.  Fleetwood,  iG  Mo. 
448. 

In  Indlotmanu  tea  ulidamaanor* 
created  by  positive  law,  the  offence 
may  be  charged  either  in  the  words  of 
the  statute,  or  there  may  be  such  a 
particular  statement  of  facts  as  will 
bring  the  accused  within  its  operation. 
SUte  V.  Thatcher,  35  N.  J.  L.  [fi  Vr.) 
445.  See  Whiting  v.  State,  14  Com. 
4H7;  s.  c..  36  Am.  Dec.  499. 

DnlawfBllr.— If  the  statute  under 
which  the  indictment  is  framed  does 
not  use  the  word  "unlawfully"  in  des- 
ignating the  offence,  the  indictment 
need    not  use  it.     St.ite  t'.  Murphy,  43 
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is  that  an  indictment  must  charge  an  oflfence  in  the  particular  words 
used.^  The  rule  that  charging  a  statutory  offence  in  the  words 
of  the  statute  is  sufficient  is  inapplicable,  where  the  statute  does 
not  use  sufficient  words  to  describe  the  offence.*  And  where 
that  statute  simply  designates  the  offence,  and  does  not  describe 
or  name  its  constituent  elements,  it  is  not  sufficient  to  charge 
.the  offence  merely  in  the  language  of  the  statute,  the  facts  and 
circumstances  constituting  it  must  be  averred.*  Where  the  sub- 
ject  of  the  indictment  cannot  be  brought  within  the  meaning  of 
the  statute  without  the  aid  of  extrinsic  evidence,  it  is  necessar\'. 
besides  charging  the  offence  in  the  words  of  the  statute,  to  aver 
such  facts  and  circumstances  as  may  be  required  to  bring  the 
matter  within  the  meaning  of  it.*     Where  a   statute  creates  an 

that  apply  to  an  indictment  for  a  com-  United  States  v.  Hess,  124  U.  S.  4S3; 
tnon  law' offence,  as  respects  the  cer-  bk.  31,  L.  ed.  516.  Authorities  cited  in 
tainty  and  particularity  with  which  it  State  Cutler  v.  American  F.  P.  Mfg. 
must  be  framed;  much  less  strictness  is  Co.,  50  N.  J.  L.  127. 
tolerated.  State  t'.  Corrigan,  24  Conn.  Where  the  clause  of  a  statute  whkh 
289;  Barth  v.  State,  18  Conn.  439.  describes  and  prohibits  an  offence, con- 
Statutory  Condasloni. — Where  a  tains  no  words  of  general  prohibition. 
statute  describes  a  particular  act  or  such  circumstances  as  are  necessarv  to 
acts  as  a  crime  of  a  particular  grade,  it  show  that  the  prohibited  offence  has 
is  not  necessary  in  an  indictment  on  been  committed,  must  be  alleged  in  :he 
the  statute  to  state,  after  charging  the  information.  State  v.  Miller,  24  Conn. 
acts,    the    legal   conclusion   that    they  522. 

amount   to  the  crime  of  the  grade  de-        The    rule    that   every   circumstanvt- 

clared.     Guest  v.  State,  19  Ark.  405.  necessary   to   an   exact  description  of 

1,  Bush  V.  State,  18  Ala.  415;  State  the  offence  as  defined  by  the  ftatuto 
V.  Raiford,  7  Port.  (Ala.)  101;  State  v»  creating  it  must  be  critically  set  forth, 
Plunket,  2  Stew.  (Ala.)   11.  is  limited  to  entire  and  distinct offence> 

2.  Titus  V.  State,  49  N.  J.  L.  (20  Vr.)  created  and  defined  by  the  statute.  In 
36;  Harrington  v.  State,  54  Miss.  490.  such  cases  the  indictment  or  informa- 
Dannerv.  State,  54  Ala.  I27;s.c.,  25  Am.  tion  must  fully  and  particularly  de- 
Rep.  662.  And  see  Mason  v.  State,  42  scribe  the  offence  in  all  its  essential 
Ala.  543;  Johnson  v.  State,  32  Ala.  elements,  or  it  is  not  described  at  all. 
581;  Bush  V.  State,  18  Ala.  415;  State  See  Cohen  v.  People,  7  Colo.  274; 
V.  Campbell,  29  Tex.  44;  s.  c,  94  Am.  Murphy  v.  People,  19  111.  App.  125. 
Dec.  252.  Pierce  v.  State,  63   Md.  592;  State  :■ 

S.  Anthony   v.    State,    49  Ala.  27;  Bryant,  58  N.  H.  79;  State  r.  Rose,  90 

Wood   V.   State,  47   Ark.    488;    State  N.  Car.  712;  State   v.   Merritt,  89  N. 

V,    Graham,    38     Ark.    519;     Stevens  Car.   506;  State   v.   Shuler,  19  S.  Car. 

t'.  State,    18   Fla.   903;  Sloan  v.  State,  140;  Rather  v.   State,   is  Tex.  App. 

42  Ind.  570;  Reddan  v.  State,  4  Greene  556;  State  v,  Clancy,  56  Vt.  69S;  U.  S. 

(Iowa)   137;  Stat«  V.    Foster,  30  Kan.  v.  Staton,  2    Flip.  ('S.'Car.)  319    And 

365;  State  V.  Casey,  45  Me.  435;  State  a  conclusion  "contrary  to  the  form  ot 

V.    McKenzie,  42    Me.   392;    State    v,  the   statute,"  etc.,  will  not  aid  a  defect 

Pugh,  IS   Mo.   509;  People  v.  Allen,  5  in   this   respect.     Stevens  v.  State,  iS 

Den.  (N.  Y.)  76;  Phelps   \\  People,  72  Fla.  903;  Woolsey   t».   State,  14  Tex. 

N.  Y.  334;  Wood  V.  People,  53  N.  Y.  App.  57. 

Sii;    State   v.  Rose,  90   N.  Car.  712;        4.  See   Bryan   v.   State,  45  Ala.  86; 

Poage  V.  State,  3   Ohio   St.  229;  State  State  v.  Graham,  38   Ark.  519;  Sute 

V.  Perham,  4  Oreg.  188;  State   v.  Shu-  v.  Jackson,  39  Conn.  229;  Schmidt  r. 

ler,  19  S.  Car.  140;  Portwood  v.  State,  State,  78  Ind.  41;  Com.  v.  Cook,  13  B. 

29  Tex.  47;  s.  c,  94   Am.  Dec.  258;  Mon.  (Ky.)    149;  State  v.  McKenzie, 

Cfross  V,  State,  17  Tex.  App.  476;  Rod-  42  Me.  392;  State   v.  Philbrick,  31  Me. 

riguez  v.  State,  12  Tex.  App.  552;  Hos-  aoi;  State  v,  Clevenger,  20  Mo.  App 

key  r.  State,  9  Tex.  App.  202; 'Com.  v.  626;    State    v.  Gove,    34  N.  H.  cio; 

Hampton's   Case,  3  Gratt.  (Va.)  590;  State  v.  Thatcher,  35  N.  J.  L.  (6  Vr.}  , 
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ence  unknown  to  the  common  law,  and  describes  its  in- 
:dients,  an  indictment  under  it  substantially  conforming  to  the 
;cnption  thus  given,  is  sufficient.' 

Where  the  statute  creates  a  new  oiTence  unknown  to  the  com- 
in  law,  the  indictment  must  set  forth  all  the  constituent  facts 
3  circumstances  necessary  to  bring  the  accused  within  the 
tutor>'  provisions.*  But  every  indictment  founded  upon  stat- 
;  must  identify  and  charge  the  specific  offence,  showing  by 
srment.  not  by  inference  merely,  what  statute  has  been  vio- 
ed.'  Where  the  language  of  a  statute  creating  an  offence  is 
t  to  be  taken  in  the  broad  meaning  of  the  word  used,  but  it  is 
be  limited  by  construction  to  a  special  subject  or  matter,  an 
lictment  thereunder  should  not   follow  the  language   of   the 

;    State   v.   Packard,   t,   Ore){.ij;7;  ule  (as   private  banking),  and   thiK  of- 

n.   r.   Clark,   6   Gralt.    (Va.)    67.1;;  fence  consists  of  diflerenl  acts  (as  Usu- 

niel   V.  State,.!  Heisk.  (Tenn.)  J57;  ing   bills,  discounting   notes,  etc.),  the 

te  1'.  Campbell,  nf  Ta.  44;  b.  c.,  94  same  statute  making  also  each  ai  those 

1.   Dec.   251;  State   i'.  Williams,  14  acts  a  distinct  offence,  in  a  prosecution 

1.   98;  State   I'.   West.  10  Tex.  s 53;  for  the  tirsl-menlioned   offence,  the  act 

jss  r.  State,  17  Tex.  App.  476;  Com.  or   act*  relied  on  should  be  accurately 

lampton's  Case,  3  Gratt.  (Va.)  590;  described   in  the  indictment.     Slate  t.  • 

ineviUe  v.  State.  ^3  Wis.  680,  686,  Williams.  14  Tex.  ijS. 

utlcnlArltr.  —  There       arc      cases  An  indictment  under  a  statute  crc:,T- 

ere   more   particularity   Is   required  ing  the  offence  mu^t   follow   Ihewu'l.. 

n  allying  the  offence  in  the  precise  of  the  statute,  but  need  not  do  so  wh<  :<; 

rds   of  the   statute,  either  from  the  the  statute  onlv  prescribes  the   penal. v 

ious   intention  of  the  lej^slaiure,  or  for  an  otTenee  previously  reeof^nized  bv 

Ti  the  application  of  known  process  law,  without   increasing;  such  offence. 

aw.     Portwood  r.  State,  19  Tex,  47;  Wall    r.  SUte,    18    Tex.    f*i;  s.    c,  70 

..  94  Am.  Dec.  258;  State  r.  Camp-  Am.  Dec.  ifil. 

I.  19  Tex.  44;  s.  c.  94  Am.  Dec.  i?i;  «.  State  V.  Gabriel.  88  Mo.  631,    Eu- 

ffalt  7,  State,  ir  Ark.  tfl9:  U.  S,  V,  banks  r.  State.  17  Ala,    iSi;    States. 

Jding,  15  U.  S,  [IJ  Wheat,)  460,  Casev.  45  Me.  431;, 

t   is   a   settled  principle  that  indict-  When'  the   oiiencc   Is  prohibited  in 

nts   under   statutes,   particularly   of  general   terms   in   one   section   of   the 

highest  penal  character,  must  ftate  statute,  and  in  another  section,  entirely 

the  circumstances  which  constitute  distinct,  the  acts  are  specified  of  which 

offence   in   the   act,  so  as  to  bring  the   offence  consists,  it  is  not  necessary 

defendant  judicially  within  it.  and  ihat  anything  but  the  general  descrip- 

«t  be  certain  and  clear  to  every  in-  tion   should   be   set   out   in   an  indict- 

I.  and  pursue  the   precise   technical  ment.     State    v.   Casey,   45   Me.   435. 

^age  employed   in   the   statute   in  Though  it  is  proper  to  use  in  an  in- 

bribing  the  oftence.     Ike  v.  State,  73  dictment  the  words  of  the  statute,  it  is 

.s,  ^25.  sufficient  if  the  indictment  be  such  that 

.  Bryan  :-.  State.  45  Ala,  86;  Lodano  the  prisoner  cannot  be  guilty  of  the  of- 

itale,  15    Ala.  64;  Skains   i'.  Slate,  fence   therein   charged   without    being 

Ala.   218;   Hall   V.   Stale.    3   Cold,  guilty  of  the  statute  offence.     Com.  7. 

■nn.)    115;     Harrison     v.    State.    I  Young's  Case,  i  q  Gratt.  (Va.)  664. 

d.    (Tenn.)   i\i\  Stale  v.  West.  10  ».  Com,  v.  Macuboy,  3   Dana  (Ky,) 

1.  553,     Sec  Pierce  v.  State,  63  Md.  70, 

■"  "ndiclmenl  must  bring  defend- 


>n   indictment 

charging  an 

offenci 

?     ant   withit 

1  ai; 

1   the 

description! 

i  men. 

ited  bv  statute 

,  in  the   tenn 

s  of  th. 

e     Uoned   in 

the 

body 

of  the  act. 

unless 

ute,  ii-  there 

are   allegalio. 

IS   addi 

.     they  are   s 

uch 

as  carry  with  th< 

:m  the 

lal    which    sh< 

nw    an     offence     no 

t     bare  denia 

1  of 

tter  the  affir 

maiion 

hin  the  slatuK 

t.  is  bad  on  d< 

■.     whereof  i. 

prop< 

;r  and  natur 

al  plea 

te  r.  Mahan.  ) 

Ala,  340. 

for  defend 

:  V.    Nichols 

on,  67 

Vhere  an  offer 

ice  is  created 

by  Stat 

-     Md.  1. 

10  C.  of  L.— 37 

577 

Coatenti ;  Aycnmentt .  INDIC  TMEN  T,  Kegatioiii  of  D«fnM,  etc 

statute  simply  in  charging  the  crime,  but  should  limit  the  case 
allege  facts  which  bring  it  within  the  construction  placed  upon 
the  statute.* 

No  general  rule,  as  to  the  necessity  of  charging  the  offence  in 
the  language  of  the  statute,  applicable  to  every  class  of  statutes, 
has  been  or  can  be  declared,  but  each  class  is  left  to  be  decided 
on  its  own  peculiar  circumstances.* 

8.  Negations  of  Defenoe;  Btatnory  EzceptionB  and  Prorisions— 
a.  NECiATiVE  Averments  Generally. — ^An  indictment  need 
not  negative  facts  which  are  matters  of  defence,*  and  where 
alleged  need  not  be  proved.*  It  is  not  necessary  that  the  indict- 
ment  should  negative  every  conceivable  fact  which  might  change 
the  character  of  the  offence,*  it  being  a  general  rule  that  negative 
averments  are  not  required  unless  an  exception  is  made  in  the 
enacting  clause.® 

1.  Bates  7'.  State,  31  Ind.  72;   Koster  26  Ga.  593;  Metzker  v.  People,  14  111. 

V.  People,  8  Mich.  431.  loi;  State  v,  Stapp,  29  Iowa  551;  State 

3.  Moffatt  V,  State,  11  Ark.  169.  v,  Beneke,  9  Iowa  203;  Com.  v.  Young, 
The  sufficiency  of  an  indictment  for  7  B.  Mon.   (Kv.)  i;  Com.  v,  McCIana- 

a    statutory    oflfence    depends     (under  han,  2  Met.  (Ivv.)  8;  State  v.  Bojring- 

lowa  Rev.,  ^  4650)  on  its   stating  with  ton,  56   Me.  512;  Hinckley  f.  Penob- 

rfeasonable  clearness  facts  constituting  scot,   42    Me.  89;  State  i*.  Gurnev.  37 

the  offence,  and   not  on   its  giving  an  Me.  149;  s.  c,  58  Am.  Dec.  782;  State 

appropriate  name.  If  the  facts  amount-  v.  Godfrey,  24  Me.  232;  s.  c,  41  Am. 

ing  to  an  offence  are  alleged,  the  indict-  Dec.   382;  Com.   v.  Tuttle,  6(S  Mass. 

ment   may   be   sustained,  although   an  (12    Cush.)   502;     Com.    v.    Hart,  65 

incorrect   name  is  given  to  the  offence;  Mass.  (11    Cush.)    130;  Com.  f.  Fitch- 

the  name  may  be  disregarded   as   sur-  burg  R.  Co.,  92  Mass.  (10   Allen)  1S9; 

plumage.     State  v.  Shaw,  35  Iowa  575.  State  r.  Cox,  32  Mo.  5O6;  State  v.  Sut- 

8.  People   V.  West,  44  Hun   (N.  Y.)  ton,   24   Mo.  377;    Kline  v.  State.  44 

162.     See   Com.  I/.  Hart,  94  Mass.  (11  Miss.  317;  State   v,    McGlynn,  34  N- 

Cush.)  130;  State  v.  Blaisdell,  33  N.  H.  H.  422;  State   %\   Shaw,  35  N.  H.  21;; 

388;  State   V.   Fuller,  33   N.   H.    259;  State   v,   Duggan,    15   R.l.  403,3  N- 

Fleming    v.    People,    27    N.    Y.   329;  Eng.  138;  State  v.  Rush,  13  R.  1. 19^. 

Thompson  v.  State,  54  Miss.  740;  State  State  v,  O'Donnell,  10  R.  I- 472;  State 

V.  Abbey,  29  Vt.  60;  s.  c,  67  Am.  Dec.  v.  Revnolds,  2  Nott  &  McC.  (S.  Car.; 

754;  U.  S.  V.  Cook,  83  U.  S.  (17  Wall.)  365;  State    v.  Abbott,  31   N.  H.  ;ii 

i68.  Fost.)  434;  Worley  v.  State,  11  Humph. 

4.  Where  the  subject  matter  of  a  nega-  (Tenn.)  172;  Jenlcins  v.  State,  36  Tex. 
tive  averment  in  an  indictment  relates  638;  Com.  v.  Foster,  5  Gratt.  (Va.) 
to  the  respondent  personally,  or  lies  695;  United  States  r.  Schimcr,  5  Bfes. 
peculiarly  within  his  knowledge,  the  (C.  C.)  195;  Steel  v.  Smith,  i  B.  X 
averment  will  be  taken  as  true  unless  Aid.  94;  Vavasour  v,  Ormrod,  6  B.  AJ 
disproved  by  him.  State  v,  McGlynn,  C.  430;  Jones  r.  Axen,  1  Lid.  Ray  119 
34  N.  H.  422;  State  v.  Keggon,  55  N.  The  mere  fact  that  the  exception  or 
11.19.  provision   is   in   the  same  section  with 

The   court   infer   that   what    is    not  the  clause  on  which   the  indictment  i> 

charged  in  the  indictment  does  not  ex-  founded,  does  not  require  such  excep- 

ist;     and    it    is     the    business    of   the  tion     or    provision    to   be    negatived, 

pleader  to  exclude  these  conclusions  in  Clark  v.  State,    19   Ala.   552;  Stale  t-. 

favor  of  the  defendant  by  proper  aver-  Powers,  25  Conn.  48;  State  v.  Miliar. 

mcnts.     Mears  v.  Com.,  2  Grant's  Cas.  24  Conn.  322;   Wells  v,  Iggulden,  3  B. 

(Pa.)  385.  &  C.  186. 

5.  State  V.  Shoemaker,  4  Ind.  100;  An  exception  in  the  subsequent  ?ec- 
U.  S.  V.  Demarchi,  5  Blatchf.(C.  C.)  84.  tion   need   not  be  negatived.    Metiker 

6.  Brittin  v.  State,  10  Ark.  299;  State  v.  People,  14  111.  loi;  Bouser  r.  State. 
V.  Miller,  24  Conn.  522;  Cook  v.  State,  Smith  (Ind.)  408;  State   v.  Gumcv.57 
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'.  Necessity  of  Negativing  Exceptions  or  Provisions. 
iVhere  a  proviso  to  a  statute  makes  the  existence  of  a  certain 
t  necessary  to  a  conviction,  the  indictment  must  allege  the 
stence  of  that  fact.' 

.Vhere  the  definition  of  a  criminal  offence  contains  provisos  or 
:eptions  closely  connected  with  the  enacting  clause,  or  in  the 
le  clause  that  creates  the  offence,  an  indictment  for  such 
:nce  must  show,  by  a  negative ;  averment,  that  the  defendant  is 
within  such  provisos  or  exceptions,  but  if  contained  in  a  dis- 
ct  or  subsequent  clause  or  statute,  it  is  a  matter  of  defence, 
1  need  not  be  negatived  in  the  indictment." 
i)  When  Negative  Averments  Are  Not  Necessary. — A  particu- 
qualification  need  never  be  averred,  but  must  be  relied  on  as 

149;  B.C..  58  Am.  Dec.  78i;  Raw-  aog;  Territory   v.  Scott,   I   Dak.   lia; 

V.    State,    3     Md.    101;  Stale   v.  Hil]   v.   Stole,   i;j   Ga.  471;    Elkins  v. 

w.  35  N.  H.  217:  State  I.  Wade,34  State,   ij  Ga.  435;    Melzker  i-.  People, 

H.  495;  Com.  V.  Hill.  5  Grail. (Va.)  14  111.  lot;  R usi«  11  r.  Slate,  5oInd.  174, 

,  Colson   V,   State,  7  Blackf.  (Ind.)  CoUon  v.  Stale.  7  Blackf.  (Ind.)  S9u; 

;  Rex  V.  Pemberton,  i  Burr.  1035.  State  i'.  Stapp,  19  Iowa  551;   State  v. 

Smith   V.  State,  81  Ala.  74;  Stale  Beneke.9  Iowa  103;    Romp  v.  State,  3 

rliller.  24  Conn,  jij;  Hill   v.  Stale.  Greene  (Iowa)  376;  Com,  t:  McClana- 

ja.  472;  Russell   i'.   State,   50   Ind.  han,  1  Met.  (Kv.)  S;  Barber  i.  State,  50 

;  State  r.  Stapp.  19  Iowa  5s>i  State  Md.   161;   Stale  !•-  Bojington,   s6  irfe, 

eneke.  9  lowa  ioj;  Com.  v.  Hatton,  51  j;   Hincklev  v.  Penobscot,  42  Me.  891 

i.  Mon.  (Ky.)  537;  State  v.  Boving-  State  i'.  Guriiev,  37    Me.  149;  Stale   r. 

.   56    Me.   513;  State  v.  Godfrey.  24  Keen.  34  Me.  500;  State  v.  Godfrey,  34 

233;  Kline  I'.  State,  44   Mias.  317;  Me.  332;   People  f.  Telford,  56  Mich, 

te  :■.  Craft,    i    Miss.   (Walk.)   409:  54:;  Kline  t>.  S-.ate.  44  Miss.  317;  State 

te  V.  Abbey.  39  Vt.  60;  ».  c.,67  Am.  i'.  Cox,   33  Mo.   566;   State  v.   Shiflett, 

:.  751;  Com.  u.  Hampton,  3   Gratt.  20   Mo.   Jiq;   s.  c.,  64   Am.   Dec.  193; 

I.)    S90;    Byrne   v.   State,   12    Wis.  Slate  r.  Elam.  21  Mo.  App.  390;   Stata 

;  United  States  v.  Insand,  1  Wood.  v.  Wade.  34  N.   H.  495;   State  v.   Ab- 

C.)  581;  Res  V.  Mallinson,  3  Burr,  botl,  31  N.  II.  (ii  Post!)  434;  Jefferson 
I',   People,    lot    N.   V.    19;    Bouser  v. 

Mgatln    wUeh     la     dMorlpUva  Suie,   1    Smith     (Ind.)   408;   Slate   f. 

ihe  offence   must  be  alleged  In   the  Bloodworth,  94  N.  Car.  gi8;  Slate  v. 

ictment.      State   f.   Keen,    14    Me.  Lanier,  88  N.  Car.  658;  State  i'.  Heaton, 

;  Thompson  v.  Suie,  54  Mms.  740:  81    N.  Car.  541;    Slanglein  v.  Stale,  17 

It  r.  Wade,  34   N.  H.  49s;  State  f.  Ohio    St.    453;    Reynolds    v.  Sute,   3 

Iwy,  29Vt.  60;  s.  c.,  &7  Am.  Dec.  Noll  &  McC.  (S.  Car.)  365;  State  f. 
Barker,    iS   Vt.    195;  Com.  v.    Hill,  5 

ind   it   in   immaterial  whether  such  Gratt.    (Va.)  682;  Jensen  v.   State,  60 

eplion  is  embraced  in  the  enacting.  Wis.  577;  Byrne  r.  State,   13  Wis.  419^ 

n  a  subsequent   clause   of  the  slat-  United  States  f.  Nelson,  29   Fed.  ftep. 

Sute  I'.  Miller,  24  Conn.  523.  202;  State  v.  Abbey,  39  Vt.  60;  s.  c.,  W 

'hey  should  be  negatived  when  Ihev  Am.  Dec.   554.     See  Bone  i'.  State,  iS 

descriptive  of  the  offence  or  define  Ark,   109;   Beaslev    v.   People,  89   III. 

but  where  they   afford  matter  of  en-  571;  Sute  j'.   MoGlynn,  34  N.  H.   4IJ; 

E  merely,  thev  are  to  be  relied  upon  State  v.  Abbcv.  39  Vl.  60;  s.  c..  67  Am. 

defence.     The  position  of  the   ei-  Dec.  754;  State  i*.  Palmer.  18  Vt.  570. 

tions  in  the  enacting  clause  or  else-  If  the  language  of  Ihe  sectiondelining 

;rc.   does   not   affect    the  question,  the  offence  is  so  entirely  separable  from 

le  V.  Abbey.  19  Vt.  60;  s.  c.  67  Am.  the  exception  Ihat  the   ingredients  con- 

?,  754-  stituling  the  offence  may  be  accurately 

.  Canon  v.  State,  69  Ala.  J35;  Wil-  and  clearly  defined  without   anv  refer- 

I'.  Slate.  .13  Ark.  ^157;  s.  C-,  34  Am.  enee   to  the   exception,  Ihe   indtclinent 

1.  52;   Matthews  r.  State,    24   Ark.  ma v  omit  such   reference.     The  matter 

\  firittin  v.  State,  id   Ark.  (j  Eng.)  contained  in   the  exception  is   that  ol 
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a  matter  of  defence,*  in  the  progress  of  the  trial,*  and  where  a 
proviso  to  a  statute  attaches  a  qualification  or  limitation  by  which 
particular  cases  are  excepted  from  a  portion  of  the  enactment,  it 
is  not  necessary  that  an  indictment  under  the  statute  should 
negative  the  proviso;*  neither  need  an  indictment  negative  such 
exceptions  in  a  penal  statute  as  are  by  incorporation  or  reference 
made  part  of  the  definition  of  the  oflfence  in  the  enacting  clause.* 
An  exception  in  the  proviso  following  words  of  general  pro- 
hibiting and  furnishing  matter  of  excuse  to  the  party  need  not 
be  negatived  in  the  indictment,  but  is  matter  of  defence;^  and 

defence,  and  must  be  shown  by  the  ac-  ley  v.  State,  ii    Humph.   (Tenn.)  17:. 

cased.     Territory   v.  Burns,  6   Mont.  Wliere  the  statute  deflnltton  of  an 

72;  State  V.  O'Brien,  74  Mo.  549;  State  offence  is  so  wholly  separable  from  the 

I".  Shiflett,  20  Mo.  415;  s.  c,  64  Am.  Dec.  exceptions  that  it  may  be  charged  with- 

190;  State  T'.  Elam,  21    Mo.  App.   290;  out  reference  to  them,  they  need  not 

State  V.  Ah  Chew,  16  Nev.  50;  s.  c,  40  be  negatived.     Mosely  v.  State,  18 T«. 

Am.  Rep.  488;  State  v.  Rush,  13  R.    I.  App.  311. 

198;   Mosely  v.  State,   18  Tex.   App.  Where  dlflbrent  grades  of  the  lanM 

311;  United   States  v.  Cook,  84  U.  S.  general     offenee    are   defined   in  th<r 

(17  Wall.)  168;  bk.  15,  L.  ed.  statute,  certain    special    circumstances 

1.  Where  the  defendant  in  an  indict*  being  included  as  essential  elements  in 
ment  relies  on  an  exception  in  the  the  definition  of  the  higher  grade,  and 
statutory'  provision,  not  in  the  enacting  excluded  by  the  negative  words  in  the 
clause,  as  matter  of  defence,  he  must  definition  of  the  lower  grade,  and  in- 
show  it  to  exempt  himself.  State  v,  formation  charging  the  lower  grade  of 
Sutton,  24  Mo.  377.  the  offence  need  not  negative  the  pre>- 

2.  People  t».  Nugent,  4  Cal.  341.  ence  of  such  circumstances.    Stater. 

3.  Smith  V.  State,  81  Ala.  74.  Kane«  63  W^is.  260. 

4.  Matthews  v.  State,  24  Ark.  484;  Special  clrcnmntanoee  being  included 
Territory  v.  Scott,  2  Dak.  212;  State  v,  as  essential  elements  in  the  definition 
Williams,  20  Iowa  98;  State  v,  Godfrey,  of  the  higher  grade,  and  excluded  bv 
24  Me.  232;  8.  c,  41  Am.  Dec.  382;  State  negative  words  in  the  definition  ^  the 
ZK  Price,  12  Gill  &  J.  (Md.)  260;  s.  c,  37  lower  grade,  an  information  or  indict- 
Am.  Dec.  81;  State  v.  Rush.  13  R.I.  ment  charging  the  lower  grade  of  the 
198;  Mosely  v.  State,  18  Tex.  App.  311;  offence  need  not  negative  the  presence 
Smith  V.  State,  5  Tex.  App.3iS;  Logan  of  such  circumstances.  Charging  the 
V.  State,  5  Tex.  App.  306;  Woodward  lowergrade,  and  omitting  such  elemeni> 
V.  State,  5  Tex.  App.  296;  Blasdell  v.  of  the  higher,  is  a  full  and  complete  ali<- 
State,  5  Tex.  App.  263;  Nelson  r.  gation  of  the  lower  grade,  without  alleg- 
United  States,  30  Fed.  Rep.  112.  ing  specifically  that  they  are  omitted  Hv 

Where  in  one  section  of  a  statute  an  the  use  of  such   negative  words  as  the 

offence  is  clearly  defined,  an  exception  statute  uses  only   for  the  purpose  ot 

contained  in   another  section  need  not  creating  it.      State   v,  Kane^  63  ^^i>• 

be    negatived  in   an  indictment  prefer-  260;  and  see   Lamed  v.  Com.,  12  Met. 

red  under  the   first   section.     Territory  240;   Curran's     Case,   7    Gratt.  (Va.; 

V.  State,  2  Dak.  212.  619;    State  v.    Kroscher,  24  Wis.  66; 

Where  the  enacting  clause  of  a  penal  Bell  v.   State,  20    Wis.  599;   State  r. 

act  contains  an  exception,  it  is  not  in-  Campbell,   29  Tex.   44;  s.  c,  94  Am. 

dispensable  that  an   indictment  framed  Dec.  256,  note. 

under  it  should   set  forth   an  express  6.  Carson  t;.   State,    69    Ala.    235* 

negation  of  it.     States.   Price,   12  Gill  Wilson  v.   State,  33  Ark.  557;  s.  c,  34 

&  J.  (Md.)  260;  s.  c,  37  Am.  Dec.  81.  Am.    Rep.  52;   Cook  v.   Stote,  26  Ga 

••Wllltaiy,  onlawnoiy  and  Mallcions-  593;   State  v.   Powers,  25   Conn.  4^- 

ly." — An  averment   that  in   an  indict-  State  v.  Miller,  24  Conn.  522;  Stater, 

ment  an  offence  was  committed  wilful-  Stapp,  29  Iowa  551;    State  v.  Gurnet 

ly,    unlawfully  and   maliciously  is  suf-  37  Me.   149;   s.  c.,  58  Am.  Dec.  "S-- 

ficient    without    negativing  a    proviso  State  v.  Godfrey,   24  Me.  (11  Shep-^ 

contained   in  another    section    of  the  232;  s.  c,  41  Am.   Dec.  382;  State  J*- 

statute  prohibiting  the  offence.     Wor-  O'Brien,  74  Mo.  549;   State  v.  Cox,3- 
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e  rule  that  the  indictment  must  negative  exceptions  in  statutes 
>es  not  apply  to  a  case  where  the  charge  is  preferred  ex  natura 
't  conclusively  imports  a  negative  of  the  exceptions.' 

(2)  Statutory  Penalty. — It  has  been  said  that  an  indictment  to 
:over  a  statutory  penalty  need  not  allege  that  a  fact  did  not 
Lst,  which,  by  a  proviso  appended  to  the  statute,  would  discharge 
e  defendant  from  liability;*  and,  on  the  other  hand,  it  has 
en  held  that  in  any  prosecutions  for  penalty  given  by  statute,  if 
contains  a  negative  matter,  the  negative  must  be  alleged  and 
oven  unless  such  matter  be  particularly  within  the  knowledge 

the  other  party.' 

(3)  M isdenieanors. — In  misdemeanors,  where  the  facts  laid  in 
e  indictment  appear  to  be  unlawful,  it  is  unnecessary  to  allege 
e  act  to  have  been  unlawfully  done.*     But  it  has  been  said  that 

an  indictment  for  misdemeanor,  it  is  necessary  to  lay  the 
arge  in  the  words  of  the  statute  describing  the  offence,  unless 
appears  that  these  words  include  cases  not  intended  by  the 
jislature  to  be  embraced  within  the  laws.* 

<-.  SUKFICIENCV  OK  NEGATIVE  AVERMENTS.— As  a  general 
Ic.  any  words  which  include  the  exception  with  certainty  are 
fficient.*  The  precise  words  of  the  statute  need  not  be  used, 
being  sufficient  if  the  words  used  clearly  accomplish  the  pur- 
ise,"'  and  the  averment  negativing  an  exception  may,  by  refer- 
ee to  the  statute  specifying  the  averment,  be  sufficient.' 
9.  ATcnnent  u  to  Time— a.  Necessity  and  Sukficiencv  in 
tNERAL. — Time  is  a  material  fact,  and  must  be  distinctly 
erred  in  every  indictment*  where  the  indictment  may  be 
.rred  by  lapse  of  time,  or  "the  time  is  an  essential  ingredient  of 
c  offence;"  but  it  has  been  held  that  where  time  is  not  of  the 


■,.  568;  Slate  V.  Shiflell,  20  Mo.   415;  devolves  on  him  to  show  that   from  the 

'..  64  Am.    Dec.   193.   note;   Stater,  obvious  intention  of  the   legislature,  or 

dfrev.    34   Me.   J31;   ».   c,  41    Am.  the  known  principles  of  law,   llie   case 

c.  3S1.  falitt    within    the    exceptions   to    such 

1.    State  I'.  Pnce.  11  Gill  £[J.(Mt].)  general  rule.  Stale  i'.   Abbott,  31  N.  il. 

).  '.  C..37  Am.  Dec.  Si.  434. 

1  Com.  V.  Filchburg  B.  Co.,  gi  «.  State  v.  Keen,  34  Me.  soo;  Com. 
iss.  (10  Alien)  189.  t.  Harrison.  77  Mass,  (11  Gray)  310; 
1.  Hopper  r.  Slate,  19  Ark.  143.  Com.  r.  Conant,  71  Mass.  (6Gra^)  48J. 
E  Elkins  V.  Slate,  13  Ga.  431;;  Howe  T.  State  v.  Keen,  34  Me.  joo. 
Stale,  to  Ind.  423;  Kinser  r.  State.  9  a.  State  r.  WaUh.  14  R.  I.  507; 
1.  543;  Brutton  t.  Stale,  4  Ind.  601 ;  Whiting  v.  The  -Stnte,  14  Conn.  487. 
m.  V.  Maxwell.  19  Mass.  {i  Pick.)  B.  State  r.  Baton.  7  Vt.  3ij. 
y.  State  v.  Barker,  18  Vi.  195.  10.  Roberts  v.  State.  19  Ala.  t,2(i: 
b.  The  averment  is  in  no  case  nee .  Nicholson  i'.  State,  iS  Ala.  519^  s.  c. 
arv  unless  it  be  part  of  the  dcscrip-  ^4  Am.  Dec.  16S;  Conner  v.  State,  2? 
n  "of  the  offence  as  described  bv  ilia.  31;  s.  c.  71  Am,  Dec.  184;  Win- 
lute.  Capps  I'.  State,  4  Iowa  50J.  pard  v.  Stale;  13  Ga.  396;  Cook  r. 
1.  In  that  event  the  indictment  Stnte.  11  Ga.  53;  s.  c.  56  Am.  Dec.  410; 
lit  show  the  case  lo  be  one  not  tKut  llubhard  i'.  State.  7  Ind.  160;  Stale  v. 
luded.  United  States  i'.  Pond.  I  Barnell.  3  Kan.  J50;  s.  c.  87  Am.  Dec. 
M.  C.  C.  26c;.  471;  Slate  I'.  Cavcrlv.  t,i  N.  H.  44^., 
\nd  if  the  defendant  insists  upon  State  v.  Dayton.  23  N.  J.  L.  (3  Zah.) 
:  insufGcienc/ of  such  indictment,  il  49;  s,  c,  53  Am.  Dec.  J70;  State  v. 
5U1 
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essence  of  the  offence,  or  a  necessary  ingredient  in  the  description 
if  it,  it  is  not  necessary  to  be  alleged  specifically,*  but  may  be  laid  on 

any  day  previous  to  the  finding  indictment  during  the  period  of 
time  the  offence  may  be  prosecuted.* 

b.  Alleging  Particular  Day. — The  day  and  year  upon 
which  it  is  claimed  that  the  offence  was  committed  should  be 
stated  in  the  indictment  with  certainty  and  precision.'    And  the 

Sam,   2    Dev.  (N.  Car.)  567;  State  v.  Anon.  Loflft.  228  ;  Rex  t'.  Holland,  5  T. 

Beaton,  79  Me.   314;  State  xk   Hanson,  R.  607;  Rex  v.  Mason,  2  Show.  126. 

39  Me.  337;  State  v.   Thurstin,  35   Me.  But  unless  time  is  of  the  essence  of 

205;  6.  c,  ^8   Am.  Dec.    694;    State   v.  the    oAence,    the    day   on   which  thi> 

Baker, '34  Me.  52;  Com.  v.  McLckin,  71  offence   was  committed   need   not  be 

Mass.  (5  Gray)  91;   s.  c,  66  Am.   Dec.  alleged,  nor  proved  as  alleged.    Stale 

354;  Con.  V,  Hutton,  71  Mass.  (5  Gray)  v,  Swain,  97  N.  Car.  462. 

09;  s.  c,  66  Am.  Dec.  352;  Miazza  t/.  Where  the  day  does  not  eater  into  Um 

State,  36  Miss.  616;  State  v,  Hardwick,  offence,  an   indictment  merelv  stating 

2  Mo.  226;  Erwen  v.  State,  13  Mo.  306;  the  year,  if  prior  to  the  finding  and 

State  V,  G.  S.,  i  Tvi.  Vt.  295;  State  v,  within  the  statute  of  limitations,  is  sutfi* 

LaBore,   26   Vt.  765;  Jane  v.   State,   3  cient.     State  v.  Davis,  6  Baxt,  (Tenn.) 

Mo.  61;  Mau-zau-mau-ne-kah  v.  U.  S.,  605;  State?;. Gibb6,6Baxt.  (Tenn.)  25^ 

I  fin.  (Wis.)   124;  s.   c,  39   Am.   Dec.  An  averment  laying  the  crime  on  the 

579.  "first  March,"  instead  of  the  **first  da? 

A  statute  allowing   a  more  general  of     March,"     is    sufficient.    Simmonv 

(•tatement    of  time    in   an    indictment  v.  Com.,  i  Rawle  (Pa.)  142 ;  State  r. 

does  not  dispense  with  a  statement  of  Hoover,  31  Ark.  676 ;  People  v,  Kelly, 

\ime.     King  v.  State,  3  Heisk.  (Tenn.)  6  Cal.  210;  People  x;.  Littlefield,  5  CU. 

\48.  355;  Tones- V.  Com.,  i  Bush  (Kv.)  34; 

It  has  been  said  that  a  statute  which  s.  c,  09  Am.  Dec.  605;  State  v,  Wilcos- 

)>rovide8  that  it  shall   not  be  necessary  en,  38  Mo.  370 ;  State  v,  Sam,  2  Do. 

for  an  indictment  to  allege  when  the  (N.  Car.)  567;    State  v.  Caudle.  63  N. 

offence  was   committed,   but   that  the  Car.  30;  Statt  v.  Shull,3  Head  (Tenn) 

%)roof  shall  show  it  was  committed  with-  42. 

in  the  jurisdiction  of  the  court,  applies  Repugnancy  or  uncertainty  as  to  ^t 

to  presentments  as  well  as  indictments,  time  stated  renders  an  indictment  had 

State  V,  Shull,  3  Head  (Tenn.)  42.  at  common  law.     See  Com.  v,  Adams, 

Under  the  Alabama  code  the  indict-  70  Mass.  (4  Gray)  27;  Jane  v.  State.  3 

ment  need  not  state  the   time  of  the  Mo.  61;  State  t'.  Hard  wick,  2  Mo.  2:^'; 

commission  of  the  offence.     McGurre  New  York  r.  Mason,  4  E.  D.  Smith 

V.  State,  37  Ala.  162.  (N.  Y.)  142;   State  v.  Hendrix,  Con>t 

1.  State  V.  Sam,  2  Dev.  (N.Car.)  567;  (N.Car.)  369. 

Miazza  v.  State,  36   Miss.  616.  "  On  or  Befox«." — Where  the  indict- 

3.  Miazza  v.  State,  36  Miss.  616.  ment  alleges  that  the  offence  was  com- 

3.    See    Roberts   v.    State,    19    Ala.  mited  "on  or  before  "a  day  named.it 

526 ;     State    v.     Beckwith,     i     Stew,  is  at  common  law  insufficient.    (Claris 

(Ala.)  318;  8.  c,  18  Am.  Dec.  46;  State  v.  State,  34  Ind.  40;  State  r.  O'Kcei'c 

V.  Offutt,  4  Blackf.  (Ind.)  355  ;  State  v,  41  Vt.  691;  United   States  r.  Critten- 

Fenlason,  78  Me.  495;  State  v.  Hanson,  den,  Hemp.  C.  C.  61;  United  State*  •'• 

39  Me.  337  ;  State  v.  Baker,  34  Me.  52  ;  Winslow,  3    Sawy.  C.  C.  337)*  but  in 

Erwen  v.  State,  13  Mo.  306;  Stat^  v,  some  of  the  states  such  an  allegation  i* 

Blaisdel,  49  N.  H.  81;  State  v.  Orrell,  i  rendered  invalid   by  force  of  statute^. 

Dev.  (N.  Car.)  139  ;  s.  c,  17  Am.  Dec.  People  v,  Aro,  6  Cal.  207;  s.  c,  65  Am. 

563  ;  State  v.  Roach,  2  Hayw.  (N.  Car.)  Dec.  503;  Farrell  v.  State,  45  Ind.  371; 

352;   6.  c,  2  Am.  Dec.  626;  State  v.  Hardebeck  r.  State,  10  Ind.  459;  Hamp- 

Sexton,  3  Hawks  (N.Car.)  184  ;  s.  c,  14  ton  v.  State, 8  Ind. 336;  Cokely  r. State, 

Am.  Dec.  584;  State  v.  Brown,  24  (S.  4  Iowa  477;  State  v.  Hill,  35  Tex.  34*?; 

Car.)  224;  State  v.  Johnson,  32  Tex.jQ6 ;  State  v.  McMickle,  34  Tex.  676;  State 

Mau-zau-mau-ne-kah   v.  U.  S.,  1  Pin.  v.  Elliott,   34  Tex.  148. 

(Wis.)  124  ;  8.  c,  39  Am.  Dec.  279;  U.  In  Connecticut,  however,  such  an  alle- 

S.  V.  Bowman,  2  Wash.  (C.  C)  328;  gation  is  held  to  be  sufficient  even  with- 
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::ommon  law  rule  regarding  the  setting  out  of  the  day  as  above 
stated  prevails  in  most  of  the  States;  but  in  some  the  allegation 
has  been  made  unnecessary  by  statute,  and  in  others  has  been 
permitted  to  be  less  specific'  However,  it  is  thought  that  where 
the  loose  forms  are  permitted,  some  reasonable  allegation  of  time 
is  yet  necessary  to  the  validity  of  the  indictment.* 

c.  The  Hour. — It  is  not  usually  necessary  to  allege  the  hour 
on  which  an  offence  was  committed,  but  an  allegation  that  it  v.  as 
:ommitted  at  a  certain  hour  of  a  certain  night  is  supported  by 
proof  that  it  was  committed  at  any  hour  during  the  alleged 
night* 

Stale  V.  in  the  indictment  wbb  committed  at  :in 
II'.  State 

19  Conn.  29J.  is  specified,  ii 

1.  See  State  v.  Stumbo,  id  Mo.  306;  1:  State,  39  j\ia.  055;  u.  s.  v.  smitn,  1 

State  r.  Mngrath,  19  Mo.  678.  Mass.   (C.   C.)    143;    Rex   v.   Roberts, 

3.    See    Jeffries    v.    State,    39   Ala.  Carth.  iif}\  %.  c,  —  Comb,  193;  a.  c., 

'.51;;   Bolton  f.  State.  5  Cold w.  |Tcnn.)  —  Holt.  363;  Rig.  i'.  bimpson,  10  Mod. 

-io:  King  !■.  Slate. 3  lleisk.  (Tenn.)i48;  148;  Rtx   v.  Roberts,  4  Mod.  101;  Rex 

Tandv,  41  Tex.  J91.  7.  Chandler.   I   I..  Ravm.  581;   Rei;  :■. 


PI.  jd  ed..  55),  that  "the  indictment  will  tinuoiis    asportation    of     gas    carried 

le  good  if  the  dav  and  year  can  be  col-  on   for   a    number    of  years,   mav   be 

!ected  from  the  whole  statement,  though  charged   in   an    indie lnient   as   h.tving 

:hey  be  not  expressly  averred  as  where  been  committed  on   a  single  day.  :  "d 

he   time  of  the  caption  of  the  indict-  will  be  sufficient  to  support  a  coi  i  ic- 

nent  is  stated  and  the  offence  is  laid  to  tion.     See  Com.  t.  Shaw,  86  Mas-.  (4 

lave     been      committed    prima     dif.  Allen)  30S;  s.  c.,  81  Am.  Dec.  706;  Keg. 

Pasch.  ult.  (See  Gill  :•.  People.  5  T.  &  C.  f.  Hcnwood,  1 1  Cox  516;  Reg,  v.  Firth, 

rN.   Y.)   308-310;    Jacobs   r.   Com..   5  L.  R..  i  C.  C.  17: 


3iq  ;  Com.  Dig.,  lit.     Reg.  r.  White.  Dears.  C.  C.  103; 
.ui  =  ™vpf-i'    ..      ..  i~a,-  Xj  k   .iftT;  B,  Q__  22  L.  J..  N.  S 

'S36;  Reg.   V.  Whitei   J 


Indictment,  g.  3;  1  Hawk.  P.  C,  C.  2^,  3  Car.  &  K.  363;  s.  c.  a  L.  J,.  N.  S..  M. 
J  78.)  So  an  indictment  laving  the  C.  121;  17  Jur.  S3<>;  Re-  -  "•'-■^-  - 
offence  on  the  Tueidav  after  tlie  dav  of    L.  &  Eq.  1 


Pentecost  in  such  year  is  good,  so  If  it  S.  See  State  v.  Taiwell.  30  La.  An., 

lav  it  to  have  been  committed  on  the  pt.   1.  8S4;  Com.  r.  Williams,  t,(^  Mass. 

lo'lh  of  March  last,  if  the  year  can  be  i,l   Cush.)  5S2;  State  i>.  Padgett.  18  S. 

ascertained  by  the  style  of  the  session  Car.  317;  Itex  v.  Clarke,  I  Bulst.  103. 

at  lime  the  indictment  Is  taken."  Under  a  statute  prohibiting  "the  sale 

Act*  on  DUbrant  Dara, — Where  the  of  seed  cotton  between  the  time  of  the 
ntTcnce  consists  of  acts  transpiring  on  setting  and  rising  of  the  sun."  an  in- 
different days.  Ihe  indictment  must  dictment  is  Bufficient  which  charges  a 
allege  more  days  than  one.  Com.  x:  sale  "at  nine  o'clock  in  the  night." 
Stafford. 66  Mass.  (13  Cush.)  619;  State  State  v.  Padgett,  18  S.  Car.  317. 
T.  Sides,  64  Mo,  383;  State  v.  Haney,  Since  the  passing  of  the  stntutc  of 
^7  N,  Car,  467;  State  r.  Baker.  1  Jones  1847.  ch.  13,  defining  "the  time  of 
(N.  Car)  L.  367 ;  Lazier  i'.  Com,.  10  night-time  in  criminal  prosecutions."  it 
Gralt.  (Va.)  70S ;  Com.  r.  Allstock,  3  Is  sufficient  to  allege  generally  that  an 
Gratt,  (Va.)  6110;  1  Chit,  Cr.  L,  ill.  offence  was   committed   in  the   night- 

"On  IHvan' IteTi." — The   allegation  lime,  without  designating  Ihe  particular 

that  an  offence  was  committed  on  a  cer-  hour  of  the  night ;  and  b_v  such  allega- 

lain  day.  "and    on   divers  other  days  tion  Is  to  be  understood' the  period  of 

and  time  hclween  that  dav  "  and  some  nighttime   as  defined    in   that   st:itute. 

other  day.  is  not  a  foifinu^ndo.    Wells  Com.  r.  Williams,  56  Mass.  (3  Cush.) 

V.  Com,.  78  Mass,  (ii  Gray)  3J6.  58;, 

BetwvanTwoDkyt. — It  is  thought  that  Where    the    time    of    d.iy    is     m:i- 

an  allegation  that  the  offence  charged  terial   to   ascertain   the   nature   of  the 
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d.  The  Year. — It  has  been  said  that  an  indictment  or  com- 
plaint which  states  in  words  at  length  the  day,  month  and  year  of 
the  commission  of  the  offence  is  sufficient  without  adding  "year 
of  our  Lord."  * 

c.  Defective    or   Omitted  Averments — (i)  Omissions  of 

Time  Generally, — It  has  been  held  that  where  the  time  when  an 
offence  was  committed  is  not  a  constituent  of  it,  the  omission 
to  state  it  in  a  criminal  complaint  is  a  defect  of  form  merely;* 
but  the  better  opinion  seems  to  be  that  an  indictment  in 
which  no  time  at  all  is  stated  as  the  date  of  the  commission  of 
the  offence,  will  not  support  a  judgment  of  conviction,  notwith- 
standing the  fact  that  it  is  not  essential  that  the  offence  charged 
be  proved  to  have  been  committed  on  the  day  alleged.* 

(2)  Omission  of  Year, — An  omission  to  state  the  year  on  which 
an  offence  was  committed  has  been  said  not  to  necessarily  render 

offence,  it  must  be  expressed  in  the  in-  time,  except  "the  third  day  of  June  in- 
dictment.    2  Ilalc,  P.  C.  279.  stant."     Com.  v,  Hutton.'yi   Mass.  15 

Lord  Hale  says  in  one  place  (i  Hale,  Gray)  89;  s.  c,  66  Am.  Dec.  352,  note. 
P.  C.  549)  that  simply  to  say  in  nocte  The  Abbx^Tlations  "A.  D." — Exprc^>- 
ejusdem  did  is  sufficient ;  but  he  de-  ing  the  year  by  the  initials  A.  D.  and 
clares  in  another  place  that  the  allega-  numeral  figures,  in  an  indictment,  is 
tion  should  be  tali  did  circa  horam  sufficient  at  common  law.  State  r. 
tf'cimatn  in  nocte  ejusdem  did  feloncd  Ilodgeden.  3  Vt.  4S1. 
vt  burglaright  f  regit.  2  Hale,  P.  C  "Anno  Domini.'* — An  averment  in  an 
J 79.  The  latter  has  become  the  com-  information  that  the  offence  was  com- 
mon law  rule.  See  Rex  v.  Wadding-  mitted  "Anno  Domini  one  thousand 
ton,  2  East,  P.  C.  513.  eight    and   seventy -five,"  J^e/d    insufli- 

1.  Hall   V.  State,  3  Kelly  (Ga.)    18;  cient   to   denote   a   date    showing  that 

Engleman  v.  State,  2  Ind.  91;  s.  c,  52  the  offence  was  not  barred  bv  limita- 

Am.  Dec.  494;  State  r.  Bartlett.  47  Me.  tion.     Blake  r.  State,  3  Tex.  App.  149. 

388;   Com.   V.   Sullivan,  80   Mass.  (14  2.  Kenney  r.  State,  5  R.  I.  3S5.    Set 

(iray)  97;  Com.  v.  Doran,  So  Mass.  (14  Com.  r.  Blake,  94  Mass.  (12  Allen)  iSS. 

Gray)  38;  Wells  v.  Com.,  78  Mass.  (12  8."  State  v.  Fenlason  (Mc).  3  N.  E 

Gray)  326,  328;  Com.  r\  McLoon,  71  Rep.  834;    State  r.  Day,  74   Me.  221. 

Mass.  (5  Gray)  91;  s.  c,  66  Am.  Dec.  State  v.  Hanson,  39  Me.  340;  State  t- 

354;  State  V.  Munch,  22  Minn.  67.     But  Thurstin,  35  Me.  206;  s.  c,  58  Am.  Dec. 

compare  Whitesides  i'.  People,  i  111.  21.  695;  State  v.  Baker,  34  Me.  52.     Com- 

Time  Coverod  by  Indictment. — Under  fare  State  v.  Beck  with.  1  Stew.  (Ala.^ 
a  complaint  dated  *' August  30th,  1S65,"  318;  s.  c,  18  Am.  Dec.  46;  Com.  t. 
charging  the  commission  of  a  continu-  Adams,  67  Mass.  (i  Gray)  4S1;  State 
ing  offence  "on  the  first  day  of  June,  in  v.  Rav,  i  Rice  (S.  Car.)  L.  i;  s.  c  jj 
the  year  of  our  Lord  one  thousand  Am.  t)ec.  90;  State  7».  Roach,  2  Havv. 
eight  hundred  and  sixty-five,  and  from  (X.  Car.)  352;  s.  c,  2  Am.  Dec.  626. 
that  day  to  the  day  of  the  date  of  this  Where  the  date  is  orrtitted  in  a  corn- 
complaint"  evidence  may  be  introduced  plaint  which  alleges  that  on  a  certain 
covering  the  whole  time  between  the  day  "  and  on  divers  other  days  and 
first  day  of  June  and  the  date  of  the  times  between  that  day  and  the  day  ot 
complaint.  Com.  r.  Walton,  11  Allen  making  this  complaint*'' an  offence  wa< 
240,  distin^ishing  Com.  t-.  McLoon,  71  committed,  it  is  nevertheless  good  if  the 
Mass.  (5  Gray)  191  ;  s.  c,  66  Am.  Dec.  time  appears  by  the  certificate  of  its  rc- 
354,  that  the  omission  of  the  words  ception  and  the  jurat.  Com.  v.  Blake, 
"in  the  year,"  or  the  letters  "A.  D.,"  94  Mass.  (12  Allen)  18S. 
without  which  the  figures  "  1855  "  were  An  ImpOMlble  or  ftituro  date  in  an 
held  insufficient  to  denote  the  year,  was  indictment  is  fatal.  Hutchinson  v, 
in  the  body  of  the  complaint,  and  the  State,  62  Ind.  556;  State  t'.  Sexton.  3 
principal  case  is  that  in  it  the  com-  Hawks  (N.  Car.)  184;  s.  c,  14  Am. 
plaint   contained    no  allegation  of  the  Dec.  584. 
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1  indictment  invalid;'  on  the  other  hand,  it  is  held  that 
complaint  which  contains  no  mention  of  the  year  in  laying  the 
Ffcnce  is  fatally  defective,  because  it  should  appear  affirmatively 
y  the  complaint  that  the  act  charged  was  not  done  so  early  as 
)  be  barred  by  the  statute  of  limitations.* 

(3)  Blank  Dates.~\x  has  been  said  that,  it  being  material  in  an 
idictment  that  the  day  be  laid  when  the  offence  was  com- 
litted,  If  the  date  is  left  blank,  it  does  not  appear  whether  the 
idictment  is  barred  by  the  statute  of  limitations  or  not,  and  that 
le  judgment  will  be  arrested.* 

(4)  Defects:  Mistakes. — A  complaint  defective  in  allegations  of 
me,  place  or  circumstance  will  not  sustain  a  prosecution.*  Thus 
mistake  of  the  day  on  which  a  perjury  is  charged  to  have  been 
jmmitted  is  a  fatal  variance.* 

f.  Use  ok  Figures  or  Numekals.— The  day  and  year  when 
1  offence  is  charged  in  an  indictment  to  have  been  committed 
lould  be  expressed  in  the  indictment  in  words  at  length  and  not 

figures.*  Yet  the  complaint  which  charges  a  crime  to  have 
;cn  committed,  and  in  stating  the  time,  figures  and  abbrevia- 
ons  are  used  instead  of  words  spelled  out  in  full,  is  not  bad.' 
.'here  a  complaint  charges  in  words  at  length  the  time  of  the 
immission  of  an  offence,  it  will  not  be  affected  by  the  addition 

figures  of  the  date,  and  when  the  complaint  is  made."  But 
has  been  held  that  where  the  time  at  which  an  act  charged  to 
ive  been  done  is  stated  in  figures,  though  it  has  in  a  previous 
irt  of  the  indictment  been  written  out  in  full,  indictment  is 
icrcby  rendered  bad.* 

g.  Limitations;  Alleging  Offence  Within  Time  Lim- 
ed.—An  indictment  must  chaise  an  offence,  the  prosecution  of 

I.  Stateii.MoDonnlii,  io6(lnd.)  133,  S.   r.   Prtscotl,   1    Abb.  (C.   C.)    169. 

ale  :■.  Sammons,  95  Ind.  2J;  Stole  v.  An  indiclmtnl  or   complaint,   whicb 

umbo,    16    Mo.    306.      But    compare  staten  the  )*car   of  tlie    commission    of 

hitesides  r.  People.  1  111.  4.  the  oflencc  in  figures  only,  without  pre- 

9.   People  V.  Gregory,    lO  Mich.  371;  fixing  tlic  letters  ■■A.D.,''is  insuftieienl. 

■f  Com.  f .  Hutton.  71  hfags.  [?  Grav)  Com.  r.  MrLoon.  71  Mass.  (5  Gray)  91 ; 

:    s.  c.   66  Am.    Dec.   352;   Com.  V.  s.  c,  «)  Am.  Dec.  3!;4. 

rillin.  q7  Mass.  (jCush.)  wjiloncsf-  T.   State   ;■.    Raifiird,   7    Port.    (Ala) 

:im..  iBuBh   (Kj.)  34;   6.'c.,S9   Am.  lui;  llizrr  ;.  Slate.  11  Ind.  330;  Ilanip- 

tc.fios.  ton    t'.    Stole.    8    Ind.    31C-.   State   v. 

9.   State  r.  Beckwith.    i  Stew.  (Ala.)  Si-amons.  1   Iowa   41S;   Slate  v.  Ri-ed. 

S:  t.   c  18  Am.    \>ec.   4fi.      Oompua  3<;    Me.     4S9;     s,    e..     56    Am.    Dec. 

nes  V.  Com.,  :    Bush   (Ky.)  34:  »-  c,  7:7:  Com.  i'.  Ilag.irman:  9;   Mass.  (lo 

Am.    Dec.  60;;   .State   v.    Buck,   78  Allen]  40;:   Cadv  v.   Com.,  10    Grott 

e.     193:     Slate    v.    Parker,     s    Leo  (Va.)    77r.;   Lazier  r.   Com.,  10  Gralt. 

Vnn.)   568;   Slate   f.  Thompson.   16  (Va.)  70S. 

'.  Va.  149.  Abbreviations    of  proper   names   of 

4.   People  I'.  Minnock,  51    Mich.  C>3S;  person*  described  in  an  indictment  will 

re  Hutchinson  r.  Slate,  62  Ind.    i;;f>;  not  render  it   bod.     SMIe   v.   Kean,   10 

ate  V.  Sexton,  3  Hawks  (N.Car.)  1S4;  N.  II.  347;  s.  c,  34  Am.  Dec.  162. 

e.,  14  Am.  Dec.  ^84.  ■.   Com.     v.    Keefe.     73    Mass.    (7 

8.   Lf.S.t..McNeal,iGaII.(C.C.l387.  Grav)  w^ 

».  Finch   r.  Stale,  6   Blackf.   (Ind.)  t."  Berrian  v.  Stale,   i;  N.    I.  I.,  ti 

31    State  r.  Voshall,   4   Irtd.   53(>;  V.  Zab.)  <j. 
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which  is  not  barred  by  the  statute  of  limitations ;  *  it  seems  that 
beyond  this  an  averment  of  time  does  not  enter  into  the  nature 
of  the  offence,  and  that  the  allegation  may  be  as  to  any  day  pre- 
vious to  the  finding  of  the  bill  during  the  period  in  which  a 
prosecution  may  be  commenced.* 

h.  Sunday. — It  is  generally  unimportant  on  what  day  of  the 
week  the  wrongful  act  is  done  where  an  offence  is  committed,  and 
for  that  reason  it  need  not  be  alleged ;  but  where  an  act  is  pro- 
hibited  from  being  done  on  Sunday,  the  indictment  should  aver, 
in  addition  to  the  day  of  the  month  and  the  year,  that  it  was 
Sunday,  and  not  merely  mention  a  day  which  is  found  to  be  Sun- 
day  by  consulting  the  calendar.' 

In  an  indictment  for  committing  an  offence  on  Sunday,  though 
the  doing  of  the  act  on  that  day  is  the  gist  of  the  offence,  the 
statement  of  the  day  of  the  month  is  no  more  material  than  in 
other  cases,  and  hence,  if  the  indictment  charges  the  offence  to 
have  been  committed  on  Sunday,  though  it  names  a  day  of  the 
month  which  does  not  fall  on  Sunday,  it  is  good.* 

I.  Necessity  of  Proof  of  Date  as  Laid. — Time  is  not  an 
ingredient  of  a  criminal  offence  in  any  such  sense  as  to  make  it 
necessary  to  charge  it  precisely  according  to  the  truth ;  and  an  in- 
formation or  indictment  may  state  one  time  and  the  proof  may 
show  a  different  one,  though  involving  an  objectionable  variance.' 

1.  People  V.  Miller,  12  Cal.  291;  State  Pick.)  234;  Com.  x/.  Roby,  29  Mass.  (1: 

r.  Rust,   8  Blackf.  (Ind.)  195;    Stale  t/.  Pick.)  496;  Com.  t^.  Kingsbury,  5  Ma^s 

Ingalls,  59  N.  H.  88;  State  v.  Havey,  58  106;  Com.  v.  Macomber,  3  Mass.  254; 

N.   H.  377;    Shoefercater    xk   State,   5  Hoover  v.  State,  56  Md.  584.    Comfort 

Tex.  App.  207;  State   v.  G.  S.,  i   Tyler  Werner  v.  State,  51  Ga.  426. 
(Vt.)  295;  s.  c,  4  Am.  Dec.  724.    See        5.    McDade  v.  State,   20  Ala.   Si; 

also     State     zk    Norton,   45    V^t.    258.  Medlock  v.  State,  18   Ark.  363;  People 

But  compare  Molett  r.  State,   33  Ala.  r.  Sheldon,  68  Cal.  434;    State  v.  Mun- 

408;    Simpson  t;.  Flamank,  L.  R.,  i   P.  son,  40  Conn.  475;    McBryrde   r.  StJte. 

C.  463.  34  Ga.  202;   Chapman  v.  State,  iS  Ga. 

3.  Shelton  r.  State,  i  Stew.  &  P.  736;  Dacv  v.  State,  17  Ga.  439;  Win- 
(Ala.)  208;  Cook  t'.  State,  II  Ga.  53;  gard  v.  State,  13  Ga.  396;  Cook  v. 
8.  c,  56  Am.  Dec.  410;  State  v»  Havey,  State,  11  Ga.  53;  s.  c,  56  Am.  Dec.  410; 
58  N.  H.  377.  State  v.  Curley,  33  Iowa  359;   State  :•• 

8.  See    Robinson  v.  State,   38   Ark.  Rollet,  6  Iowa  535;  Emporia  r.  Vol- 

548;  Werner  v.  State,  ^i  Ga.  426;  Shep-  mer,  12   Kan.  622;   Com.   v.  Alfred.  4 

ier  v.  State  (Ind.),  i6'N.  E.  Rep.    <;2i;  Dana   (Ky.)  496;  Stater.  Walters.  16 

Effinger  r.    State,   47   Ind.   235;    Lea-  La.  An.  400;    State  v.  Gray.  39  Mc. 

hritter  v.  State,  42  Ind.    383;    State   v.  353;    State  v.  Baker,  34  Me.  52;  Com. 

Land,  42  Ind.  311;    Hoover  z\  State,  56  v,  Sego,  125  Mass.  210;  Com.  v.  Irvin, 

Md.  584.  107    Mass.  401;   Com.   v.    Dacey.  107 

An  indictment  for  hnntlng  on  Sun-  Mass.  206;  Com.  v.  Maloney,  82  Ma<^. 

day.which  alleges  that ''on  or  about  the  (16  Gray)   20;    Com.  v.   Dillane,   67 

first  day  of  October,  A.  D.  1871,"  the  Mass.   (1  Gray)  483;   Com.  v.  KelK 

defendant,  etc.,  said  ist  day  of  October,  64  Mass.   (loCush.)   69;    McCartv  t'« 

1871,  being    then   and    there   the   first  State,  37  Miss.  411;    Miazza  r.  Stale, 

day  of  the  week,  commonly  called  Sun-  36  Miss.  613;  Miller  z\   State,  33  Miss. 

day,  is   bad   for  uncertainty  as   to  the  356;   s.  c,  69  Am.  Dec.  355;  01i*'er  r. 

time  of  the  offence.     State' v.  Land,  42  State,  6  Miss.  (5  How.)  14;   Turner  v. 

Ind.  311.  People,   33  Mich.  363;   People  c  J*"' 

4.  State  V,  Eskridge,  i  Swan  (Tcnn.)  ness.  5  Mjch.  305;  State  v.  Rundiett, 
413;   Com.    V.    Newton,    25   Mass.   (8  33  N.  H.70;  People  v.  Hoag,2Park.(N. 
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To  support  an  allegation  in  an  indictment  that  an  offence  was 
committed  on  a  particular  day.  It  is  sufficient  to  prove  its  com- 
mission some  time  before  the  finding  of  the  bill  by  the  grand 
jury,  and  within  the  period  of  limitation  within  which  the  ofience 
may  be  prosecuted.' 

j.  Repetition  ;  Reference  to  Counts  or  Caption.— It 
has  been  laid  down  as  a  general  rule  that  time  and  place  should 
not  merely  be  mentioned  at  the  beginning  of  the  indictment,  but 
should  be  repeated  to  every  issuable  and  triable  fact  ;*  but  it  has 
been  said  that  where  an  indictment  contains  two  counts,  one 
against  one  person  for  stealing  and  the  other  against  another 
person  for  receiving  the  goods,  it  is  not  necessary  in  the  second 
count  to  state  the  time  where  it  is  stated  in  the  first  count,  and 
referred  to  in  the  second ; '  also  that  an  indictment  is  good  where 
the  day  of  the  commission  of  the  offence  is  laid  by  a  reference  to 
a  preceding  count  or  to  the  caption.* 

*.  "Then  and  There"— (i)  Necessity,  and  When  Proper. — 
It  has  been  laid  down  as  a  general  rule  that  where  any  positive 
fact  is  averred,  it  should  be  stated  to  have  been  done  "  then  and 
there,"  after  the  county  has  been  clearly  expressed  in  the  body 
of  the  indictment;  and  the  allegation  of  lime  and  place  "then 
and  there"  should  be  repeated  to  every  material  (act  which  i& 
issuable  and  triable.* 

(2)  E^'ect  0/ Omission. — It  is  maintained  by  some  courts  that 

Y.)  C.  Co;  State  r.  Newsom.  I  Jonei  Com.    v.    McKennej.    80    Mass.    (14 

(N.  Car.)  L.  173;  Farreri'.  Stale,  J  Ohio  Gray)    1;    WilU   v.    State.  8   Mo.    (v; 

St.  s<;  Suier,  Porter,  10 Ricli.CS.Car.)  Stale  i'.  Haddock,  i  Hawks  (N. Car.)  L. 

14s;  O'Connell   v.  Slate.  t8  Tex.  343;  461;   Jacobs   v.   Com.,   5   Serg.   &    R. 

Loftus  r.   Com.,  3   Gratt.   {Va.)    631;  (Pa.)  31?. 

John»onu.U.S..3McL.(C.C.)89:Com.  An   indiclment     not   containing  Ihe 

T.  Braynard,   Thach.  Cr.  Cas.   <Mas>.)  j'car,    but    referring     to    the    caption 

14*^;  Charnock's  Case,  Holt  301.  (which    does     contain     the  jear),   in 

1.  Com.    V.    Braj'nard,    Thach.   Or.  (his  manner,  "  in  the  year  of  our  Lord 

Cas.    (Mai8.)     146;       Stale    v.     New-  aforesaid."  was   keld   toYx   bad,  as  1  he 

son),  1  Jones  (N.  Car.)  L.  173.     See  also  caption  was  no   part  of  the  indictment 

People  I'.  Jenness,    s  Mich.  305.  States,   Hopiilns,  7  Blackf,   (Ind.)  494. 

3.  1  Chitt.Cr.   L,"ji9,  312;    Sec  also  See  also  Com.  r.  McKenney,   80  Mah». 

Slate  r.  Ross,  16  Mo.  260;  Slate  r.  La-  (14  Grav]  1. 

Bore,  26  Vt.  765;   State  v.  Bacon.  7  Vt.  6.    Turpin     v.     Stale,      80    Ind.     148. 

219.  laj;  SUte  "1/.  Kube.   10  Wis.   217;  State  r.  Williams,  4   Ind.  234;  s.  c,   58 

8.  c,  91  Am.  Dec.  390;  Buckler's  Case,  Am.   Dec.  627;    Stale  v.  Thurstin,  js 

I  Dv.  69a;   Denison  r.   Richardson,  14  Me.  2051  B.  c,  ^8   Am.  Dec.  69s;   Coni. 

East  J91,  300,  301;   Rexr.   Holland,   5  v.  Kevon,  83  Mass.  (1  Allen]  6;  Fisk  r. 

T.    R.  607.  620;     Com.    Dig,,   Indict-  Slate,'  9    Neb.    65;    Heydon's  Case.  4 

menl,g.3.  SeeSutef.Paine,  ilnd.163.  Coke,  41a,  41b;  Buckler's  Case,  1  Dy. 

1.  Redman  T'. Stale. I  61ackr.|Jnd.)4J9.  69a;   1  East,  P.  C.  346;  Godb.  65,  66;   1 

An  Indietnunt  obu'clac  kMUlnc  mi4  Chitl.  Cr.  L.  19S, 

Mlllnc   Ilqnort   »t   a    tlma   uid   pla«a  Where    lime  and   place  have    been 

*t«t«il,  is  not  bad   for  omi~^ion   to  re-  once    alleged    in    an    indictment,    the 

peat  Ihe  time   in  further  allegation  ihat  words  '■  then  and  there  "  need  not  be  in 

defendant  Iherebv  maintained   a    nui-  everv   subsequent   material   allegation, 

sance.     Slate  n.  6uck.  78  Me.  193.  Turpin  v.  Slate,  80   Ind.   148;   Fisk   r. 

«.  See  StaW   v.  Hopkins,   7   Blackf.  Slate,  9  Neb.  61;  Com.  v.   Keyon,   Sj 

(Ind.}494;JonMv.Sute,68   Md.  G13;  Mass.  (i  Allen)  6. 


Contenti ;  Avennentt.  INDIC  TMEN  T,  Avenntnt  ti  to  Tia«. 

the  omission  of  the  words  **  then  and  there  **  in  an  indictment  is 
immaterial.* 

(3)  Sufficiency  and  Effect, — The  rule  is  that  where  one  fact  is 
alleged  in  the  indictment  with  time  and  place,  the  words  "then 
and  there  **  subsequently  used  as  to  the  occurrence  of  another 
fact,  refer  to  the  same  point  of  time,  and  necessarily  import  that 
the  two  were  co-existent;*  but  where  an  indictment  alleges  two 
or  three  different  days,  and  then  charges  the  offence  to  have  been 
^*then  and  there"  committed,  it  is  bad  for  want,  of  certainty.' 
If  the  words  "then  and  there  *'  precede  every  material  allegation, 
it  is  sufficient  and  these  words  may  not  precede  the  conclusion 
drawn  from  the  facts.* 

/.  "Oy  OR  About."— At  common  law,  an  allegation  that  the 
offence  was  committed  "on  or  about  '*  a  given  day  is  void  for  un- 
certainty, because  it  does  not  show  that  the  action  is  barred  by  a 
lapse  of  time  ;*  but  in  some  states  this  form  is  made  sufficient  by 
statute.*  In  some  states,  however,  such  allegation  is  held  to  be 
sufficient  at  common  law.'' 

w.  Alleging  Commlssion  of  Offenxe  After  Statute 
Creating  It. — Where  time  is  not  the  essence  of  the  offence, 
and  there  is  but  one  statute  applicable  to  the  matter,  although 
that  statute  be  recent,  and  not  to  take  effect  until  after  a  specified 
time,  the  indictment  need  not  contain  an  averment  that  the  of- 
fence was  committed  after  the  statute  went  into  operation.  But 
where  there  are  two  statutes  in  reference  to  the  same  offence, 
and  the  one  of  subsequent  date  changes  the  nature  of  the  offence, 
or  its  punishment,  the  indictment  must,  by  proper  averment, 
refer  to  the  statute  under  which  it  was  found,  so  that  the  court 
may  see  the  exact  character  of  the  offence,  and  the  nature  and 
measure  of  the  punishment  to  be  imposed.® 

1.  See  State  v.  Willis,  78  Me.  70;  v.  McMickle,  34  Tex.  676;  State  r.  Ell- 
Com.  f.  Langlev,  80   Mass.    (14  Gray)     iott,  34  Tex.  148. 

21;   State  r.   >Iarchant,   15  R.  I.   539;  6,  See  People  r.  Aro,6  Cal.  207;  s.c.. 

State  V.  Doyle,  15  R.  1.  527;   State  v.  65  Am.  Dec.  503;  Farrell  v.  Slate,  45 

Sparrow,  2  Tayl.  *(N.  Car.)  93.  Ind.  371;  Hardebeck  r.  SUtc,  10  Ind. 

2.  State  V.  Hurlev,  71  Mc.  354.  See  459;  Hampton  r.  State,  8  Ind.  3j6; 
State  V.  Slack,  30  Tex.  3i;4;  U.S.  x\  Cokely  v.  State,  4  Iowa  477;  Sute  v. 
Dow,  Taney  (C.  C.)  34.     '  McMickle,  34  Tex.  676  ;  State  v.  Hill 

8.  State   V.    Hays,   24  Mo.   358.  See  34  Tex.  623 ;  State  v.  Elliott,  34  Tex. 

State  V.  Jackson,  39  Me.  291;  Jane  v.  148;  Fish  r.  Manning,  31  Fed.  Rep.  340. 
State,  3  Mo.  61 .  «•  Or  About"  Rid«ct«d as  SurplUBica.' 

4.  State  V.  Johnson,  i  Miss.  (Walk.)  In  KanBas,  where  an  offence  is  charged 
592.  See  also  Crichton  v.  People,  i  Abb.  to  have  been  committed  "on  or  about" 
(N.  Y.)  App.  Dec.  467.  a  certain  day,  the  words  "or  about"  in 

5.  Clark  v.  State,  34  Ind.  436;  State  the  information  may  be  rejected  assur- 
V.  McMickle,  34  Tex.  676;  State  v.  Ell-  plusage.  State  v.  Harp,  31  Kan.  496. 
iott,  34  Tex.  14S;  State  r.  O'Keefe,  41  See  also  Hampton  r.  State,  8  Ind. 336; 
Vt.  691;  U.  S.  V.  Crittenden,  i  Hemp.  Hardebeck  v.  State,  10  Ind.  459. 

<C.  C.)  61;  U.  S.  T'.  Winslow,  3  Sawy.  7.  See   State  v.  Tullcr,  34 Conn.  280; 

(C.  C.)  337.  Rawson  z*.  State,  19  Conn.  292. 

No  distinction  is  made  in  this  regard  8.  See   Lyon   v.  State,   61  Ala.  224; 

between  felonies  and  misdemeanors,  or  McDowell  v.  State,  61  Ala.  172;  Com. 

between  capital  and  other  cases.    State  v.  Hitchings,  71    Mass.  (5  Gray)  4S2; 
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H.  Future  and  Impossible  Dates— (i)  Nccessityof  Alkgiuj 
Prior  Date. — It  has  been  held  to  be  an  indispensable  prerequisite 
:o  the  sufficiency  of  an  information  or  indictment  that  it  charge 
:he  offence  to  have  been  committed  anterior  to  the  filing  of  the 
;ame,  and  that  complaint  cannot  be  resorted  to  to  supply  such 
in  omission  ; '  but  it  is  thought  that  where  the  commission  of 
the  offence  i«  charged  to  have  been  on  a  particular  day,  which  is 
interior  to  the  fihng  of  the  indictment,  there  is  no  necessity  for 
:he  averment  that  the  offence  was  committed  before  the  finding 
3f  the  indictment.* 

(2)  Effect  of  Alleging  Future  Date. — It  has  been  held  that  an 
ndictment  is  good,  although  the  offence  is  alleged  to  have  been 
rommitted  upon  an  impossible  d;iy,  because  an  allegation  of  the 
time  of  the  commission  of  the  offence  in  indictments  is,  in  general, 
immaterial;'  but  the  better  opinion  appears  to  be  that  an  indict- 
ment alleging  the  offence  to  have  been  committed  on  a  future  or 
impossible  day,  is  fatally  defective,*  and  cannot  be  made  good 
by  resorting  to  the  complaint.^ 

o.  Alleging  Continuous  Offences.— It  is  thought  that  all 
-ontinuous  offences  which,  in  their  nature,  are  capable  of  being 
committed  on  a  single  day,  may  be  charged  to  have  been  com- 
mitted on  a  specified  day  like  offences  not  continuous.* 

14  Am.  Dec.  584;  Penniijlvariia  v.  Mc- 
Kee,    Addia  (Pa.)   33:    Slate  v.   Rav, 

_..    ,   _ .     ...  Bice'8Law(S.CBr,)i;s.c.,3jAm.Dec. 

Mclntvre    v.   State,   ^s  Ala.  167;  00;   State   i'.   Davidson.  36  T«x.   3^5; 

Kennedy  i^rSute,  12  Tei.App.  693.  Joel  t.  State,  18  Tex.  (141;   Kennedv    v. 

Il  muKt  aUo  appear   Irom   the   proof  State,  I)  Tex.  A  pp.  603;    l-ee  1.  State, 

that  the  offence  wan  committed  anterior  32  Tex.  App.  547;  Goddard  f.  State,  14 

to  the  presentment  ol"  the  indlclmenl.  Tex.  App.  566;Williamsi'.  State,  i!  Tex. 

Clemeni  r.  State.  12  Tex.  App.  23.  App.  395;  Robles  v.  State,  ^Tex.  App. 

It  U  not   necessarv   under   the   code  346;  Shoefercater  i>.  Slate.  5  Tex.  App. 

(hat  the  indictment 'should   state   that  207;  State  r.  Litch.  33  Vt.67. 

the  olTence  wa«  committed   before   the  An  indictment,  found  on   the  i8th  of 

finding.     McGuire   v.    State,  37    Ala.  Januarv.  1843.  charged  the   respondent 

ih\.  with  the  commisBion  of  an  olfence  011 

a.  People  r.  L^Fuente.  6  Cal.   102.  that  dav.    //c/rf,  that  as  the  offence  was 

a.     Conner   v.  State,  15  Ga.  515;  s.  chai^e^  in  the  past  tense,  the  plain  itr- 

c..  71  Am.  Dec.  1S4.   See  Jones  f.  Com.,  porloflhe   language   usedwaR.that   it 

I   Bush  (Kv.)  34;    s.  c.  Si>  Am.  Dec.  was  committed   before  the  indictment 

601;;  Stevenson  I.  Sute.  1;  Uaxt.  (Term.)  wan  found.     Slate  r.  Pratt,   14    N.   H. 

6S[ :  People  V.  Littlefield,  5  Cal.  i^c..  456.  See  also  Kennedy  i'.  Stale.  11  Tex. 

4.  McGehee   v.  State,    36   A1h."ii;4;  App.  C«)3;  Com.  r.  Miller,  70  Kjr,  40. 

People  V.  Moodv.  69  Cal.  184;  Murphj  An  indictment   found  in  Maj,  18S6, 

r.  Slate,  106  Ind.  96;  s.  c,  c;s  Am.  Rep.  alleging  that   defendant  assaulted  de- 

733:  State  r.Windell,  60  Ind.  300;  State  ceased  Dec,  3(th,  18S6,  of  which  mortal 

T-.  Noland,  39  Ind.  3lj;  State  r.  Patter-  wound   he   dfed    Dec,  3sth,  1S85,  being 

(on  (Ind.).  7  West.  Rep.  sil;   Stale   v.  manifestiv  a  clerical  error,  is  not  fatally 

Conwell,  80  Me.  80;   State  i.  Thurstln,  defective,"    Stale   v.   McDaniel   (Mo.), 

It;    Me.   law*,  c,   ^8   Am.   Dec.  696;  14  West.  334.    But   comfart   McGehee 

Markleyr.' Slate,   10  Mo.  igi ;   Serpen-  i".  State.  36  Ala.  154;  Joel  v.  State,  18 

liner.   State,   j    Miss,  (i    Mow.)    ;(6;  Tex,  643. 

Stale  r.  Pratt,   14  N.  H.  ^^f>\    Slate   r.  B.    Kennedv   r.  State,  33   Tex.  App, 

Woodman,  3  Hawks 'N.Cir.)3S4:SUle  6.J3. 

r.  Sexton. 3  Hawks  [N.  Car.)  184;  «.  c.  <.  In  such  cases  nothing  is  gained  b/ 
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p,  "On  Divers  Other  Days/' — An  indictment  alleging  one 
and  the  same  offence  to  have  been  committed  on  different  days 
is  bad  ;  *  but  an  indictment  charging  an  offence  on  a  certain  day 
and  on  divers  other  days  is  good,  the  latter  words  being  sur- 
plusage.* 

a  continuandoy  excqjt  to  enable  the  Del  Norte  county  from  the  first  Mon- 
•coiirt  to  pass  some  special  judgment  or  day  in  January,  1883,  at  twelve  o'clock 
impose  a  more  aggravated  punishment.  M.,  to  the  like  day  and  time  on  the  5th 
Hall  V.  State,  53  Ala.  463;  State  x\  day  of  January,  1S85;  that  as  tax  col- 
•Glaze,  9  Ala.  263;  State  v.  Lemay,  13  lector  he  had,  on  the  5th  day  of 
Ark.  405;  Baugh  v.  State,  14  Ind.  29;  January,  1885,  received  and  col- 
State  V.  Way,  5  Neb.  283;  Swancoat  v.  lected  certain  public  moneys;  and  on 
State,  4  Tex.  App.  105.  that  day  and  for  five  days  thereafker, 

A  contrary  doctrine,  it  seems,  prevails  and  ever  since   then,  had  wholly  and 

In  Massachusetts.    See  Com.  v.  Frates,  wilfullj  refused  and  omitted  to  pay  it 

82   Mass.  (16  Gray)  236;  Com.  v.  Lang-  over  to  the   county    treasurer.     HtU, 

ley,  80  Mass.   (14   Gray)    21;   Com.  v.  that  the  indictment   charged  but  one 

Snow,  80  Mass.  (14  Gray)  20;  Wells  v.  offence,  and  was  sufllicient  under  §4:4 

Com.,  78  Mass.  (12  Gray)  326;  Com.  v.  of  the  Penal  Code.     People  v.  Otto,  70 

Hart,  76  Mass.  (10  Gray)  465;  Com.  v.  Cal.  523. 

Keefe,  75  Mass.  (9  Gray)  290;   Com.  v.  Intozicatinff  Liquors. — A  complaint 

<5ardner,  73  Mass.  (7  Gray)  494.  charging  the    unlawful  keeping  of  liq- 

Cmelty  to  Animals. — Indictments  for  uors    for    sale,  with    comtinuando  be- 

•cruelty  to  animals  may  allege  a   period  tween  certain  dates,  must  be  sustained 

of  time  instead  of  a  single  date,  the   of-  by  proof  of  acts  within  the  times  speci- 

fence     involving     continuous     action,  fied.     Com.  t^.  Purdj  (Mass.),  I5N- £• 

State  V.  Bosworth,  54  Conn.  i.  Rep.  355. 

Freqnontlnff  Opium  Don. — In  an  in-  An  mdictment  which  avers  that  the 
•dictment  for  frequenting  an  opium  den  defendant,  from  adaj  named  '*to  th«  dar 
for  the  purpose  of  smoking  opium,  of  finding  this  indictment,"  was  a  corn- 
where  the  offence  is  in  its  nature  con-  mon  seller  of  intoxicating  liquors, 
tinuing  from  day  to  day,  or  constituted  states  the  time  with  sufficient  certainty-. 
-out  of  a  series  of  minor  acts,  it  is  suf-  Com.  v.  Wood,  70  Mass.  (4Gray)ii' 
ficient  to  charge  the  act  as  having  been  But  it  has  been  Aeid  that  an  indictment 
•committed  upon  a  particular  day.  which  charges  the  defendant  with  be- 
State  V.  Ah  Sam,  14  Oreg.  347.  ing  a  common  seller  of  spirituous  and 

Falluro  to  Support  Family. — Where  intoxicating  liquors  from  a  day  named 

an  information  under  Conn.  Gen.  Stat.,  **to  the  day  of  the  finding,  presentment, 

tit.  51,  4  75,    charged    a  misspending  and  filing  of  this  indictment,"  is  fatally 

by  the  defendant  of  hia  earnings,  and  a  indefinite.    Com.   v.  Adams,  70  Ma». 

neglect  to  support  his  family  on  a  cer-  (4  Gray)  43.  See  also  Collins  v.  State, 

tain  day  named,   keld  that  the    state  58  Ind.  5. 

was  not  limited  to  proof  of  such   con-  1.  State  v.   Hendricks,  C.  &  N.  (N'- 

•duct  on  a  single   day,  but  might   show  Car.)  369. 

that  he  had  so  conducted  from  the  time  2.  Cook  v.  State,  ix  Ga.  53,  56;  S'C^ 

of  the  marriage  to  the  institution  of  the  56  Am.  Dec.  4x0;  People  v.  Adams,  17 

prosecution,  about  a  month;  such  evi-  Wend.   (N.  Y.).  475;  Rex  v.  Redman, 

dence  being  admissible,  if  not  as  sub-  i    Leach,  C.   L.  477;    Rex  f.  Sadi.  i 

fitantive  proof  of  the  crime  on  the  par-  Leach,  C.  L.  468;  United  States  r.  La 

lieu lar  day*  yet  at  least  as  proof  of  the  Coste,  2  Mason,  C.  C.  X40;   i  Stark, 

intent  of  his  conduct.     State  v.  Ransell,  Cr.  PI.  235.    See  also  Com.  v.  Sheehan, 

41.  Conn.  433.  143  Mass.  468;  State  v.  Kobe,  26  Minn. 

Failure  to  Pay  Over  Money. — An  in-  X4S;  State  v.  Temple,  38  Vt  37. 
dictment  charging  that  an  officer  on  a  Averment  of  the  Time  of  CominiiilOB 
certain  day,  and  for  five  days  thereafter,  of  Offence. — In  criminal  prosecudons  it 
and  ever  since  then,  had  refused  to  pay  is  essential  that  the  indictment  or  corn- 
over  certain  public  money,  Ae/d  to  plaint  allege  the  day,  as  well  a*  the 
charge  but  one  offence.  People  v.  month  and  year,  on  which  the  offence 
Otto,  70  Cal.  523.  was    committed,    and  a    complaint  w 

The  indictment  charged  in  effect  that  fatally  defective  if  it  merely  avers  that 

the  defendant  was  the   tax  collector  of  the  respondent  did  the  acts  complain 
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10.  Avennenta  «a  to  Flaoe.' — The  place  where  an  offence  is  al- 
jed  to  have  been  committed  must  be  set  out  and  proved  as  set 
t  « 

a.  Particular  Locality. — The  particular  locality  where  an 
:ence  is  alleged  to  have  been  committed  should  be  distinctly 
d  definitely  set  out.'  Where,  under  a  statute  to  constitute  an 
t  an  offence,  it  must  have  been  done  in  a  public  place  it  is 
fficient  to  allege  that  it  was  done  in  a  "public  place,"  without 
tting  out  the  facts  which  make  the  place  a  public  place.* 

b.  Offences  Committed  on  Water. — Where  an  offence  is 
mmitted  upon  an  inland  navigable  stream,  an  allegation  that  it 
IS  committed  in  a  certain  county  is  sustained  by  proof  of  its 
mmisston  on  a  vessel  which  passed  through  that  county  on  a 
yage,  during  which  the  act  took  place.*  Where  an  offence  is 
mmitted  on  board  an  inland  steamer,  and  a  trial  therefore  is 
ing  had  in  the  county,  where  is  the  terminus  of  the  route,  the 
jictment  must  allege  all  the  facts  necessary  to  give  the  special 
ttutory  jurisdiction.*     Where    the    offence    is   committed   on 

"on   Sundaj'   and    divers  daj-s  and  N.  J.    L.    (6    IlaUt.)    203;  Comer    f. 

les  between  the  twenty-third   daj- of  Stale,   i6Tex.   App.  509;    Scribner  v. 

ptPtnber,      A.      D.      1885,   and     the  State.   13     Tex.   App.   173;    Stephen's 

rtieth    day    of    September.    A,    D.  Case.  l  Leigh   (Va.)  759;    Reg.  ti.   Or- 

ti;-"     State  v.  Beaton,  79  Me.  314.  chard,  8  Car.  &  P.  56r;;  ».  c..  lo  Eng-  L. 

i:  See  also  VII.,  14.  &  Eq.  598;    Reg.  v.  llolme»,    1  Car.  & 

I.  See  Clark  v.  State.  46   Ala,   307;  K.  J48;  •.  c.  ao  Eng.  L.  &  Eq.  597. 

opie  I',  Parks,  44  Ala.  105;  Green  i'.  An  Indlotnunt  for  pUrlBf  M  «  (km* 

ite,     41    Ala.    419:    McQuietian   i'.  wlUl  oardl  at  a  "  tavern   and  Inn,"  and 

ite,  35    Ark.  43j;    People  i'.    Roach,  again  charging  that  il  was  done  "in  a 

Cal.   tSj;  Carter   v.   State,   48   Ga.  room  not  attached  lo  said  tavern  and 

.  Satticr  I'.   People,  59   III.   68,    70;  Inn,"  is  not  uncertain.    Comer  r.  State, 

-kson  V.  People,  40  111.  40^;  Gaslncr  76   Tex.  App.  509.     See   also   Com.  f. 

Slate,  47  Ind.  144;  MuUinli  v.  State.  Arnold,  4  Pick".  (Mass.)  351.     See  title 

tnd.  511;  Baker  I'.  State,  34  Ind.  104:  Gamino,  vol.  3.  p.  1059. 

ivnv.  State,  31    Ind.  480;  People   i'.  In     Arawi.— In    an     indictmenl     for 

egor/,  30  Mich.  371;  Thompson   r.  burning  a  barn.  Ihe  averment  "  that  G 

He.   51   Miss.  353;  State  i'.    Mejer,  P,  etc.  at  the  township  aforesaid,  eic. 

Mo.   190;  Stale   v.   Chamberlain,  6  one  barn,  of  the  property'  of  one  N  R, 

'''•  3S7i  Burch  v.  State,  43  Tex.  376;  not  parcel  of  the  dwelling  house  of  the 

adle  V.  State,  34  Tex.  57;;  Field   7'.  said    N    R.  there   situate,  wilfully  and 

lie,  34  Tex.  39;    Vance  f.   Slate.  31  tnalitiou^lJ■   did   burn,"   is   a   suflicient 

X.  396;  State  I'.  Johnson,  32  Tex.  96;  averment  of  the  localilv  of  llic  barn. 

rritor/     v.     Freeman,      MaCahon,  State   t.  Price,  11    N.  j' L.  (d   llalst.) 

an.)  56;   Anonjmous,  I  Bulst.  105,  103. 

I,  See  Covy  f,   Siate,4Port.  (Ala.)  *.  State  f.  Mathis.ji  Ind.;77;Com. 

j;  People  V.   Thompson,  18  Cal.  314;  v.   Newburr,   19    Mass.   (1    Pick.)   ^i; 

irkham  v.  Stale,   n  Ga.  ^3;    Klees-  Askv  v.  State.  15  Ten.  App.  SjS;  Scrib- 

>  V.    Slate,  106    liid.    383;  Norris's  ner  v.  Stale,  i:  Te».  App.  173.     Com- 

juw   V.  Slate.    X   G.  Greene  (Iowa)  parf  Williams  v.  Stale,  64  Ind.  ,i;53. 

;;  Slate  v.  Hall,  79  Me.  501:  State  A  ynbllo  itreat  In  n  town  oe  clt7  la  a 

McLoon,   78  Me.   420;  Com.  r.   In-  pnbllo  U^w^y,  and  it  Is  sufficient,  in  an 

licallng    Lkjuors,    146    Mass.     509;  informalion  or  indictmenl.  lo  describe 

im.  V  Button.  71   Mass.  (^  Gray)  89;  it  a«  a  public  street.     State  v.  Malhlt, 

L- ,  fi6  Am.  Dec.  35J;  Com",  i',  Arnold,  It  Ind.  J77. 

Mass.  C4  Pick.)   "351;  Staler'.    Wil-  B.  Stale  f,  Tummonds.  4  Minn.  3J5. 

n.  67  N.  Car.  456*;  Bossert  v.  State.  See  State  r.  Robbins,  14  Minn.  456. 

riuhl  (Ohio)  113;   Sute   v.  Price.  1 1  «.  People  f.  Doughcrtv,  7  Cal- 391;. 
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board  of  a  vessel  while  on  the  high  seas,  or  in   parts  of  another 
country,  the  facts  giving  special  jurisdiction  to  the  courts  of  this 
country  must  be  fully  set  out  and  proved.* 
r.  Repeating  and  Referring  to  Allegations— (i)  Gem- 

ally, — It  is  sufficient  in  the  counts  of  an  indictment  to  definitely 
refer  to  the  venue  laid  in  the  caption  or  introduction  to  it  * 

(2)  **  Aforesaid  County '' — Where  but  one  county  has  been 
named  in  the  commencement  or  in  the  first  count  of  an  indict- 
ment,  it  is  sufficient  in  the  succeeding  counts  to  refer  to  it  as 
the  "county  aforesaid";'  but  where  two  or  more  counties  have 
been  previously  named  in  an  indictment,  "the  county  aforesaid" 
is  not  a  sufficient  venue.* 

(3)  "  Said  County^''  etc, — Where  the  venue  of  an  indictment  is 
laid  in  a  certain  county  of  the  State,  and  the  offence  charged  was 
alleged  to  have  been  committed  in  "  said  county,"  naming  it,  the 
allegation  is  sufficient ;  *  and  where  the  caption  of  an  indictment 
shows  the  county  and  State  in  proper  form,  the  name  of  the 
county  in  the  body  of  the  indictment  without  using  "said,"  etc, 
will  be  construed  as  referring  to  the  county  given  in  the  caption .• 

(4)  "  Then  and  There^  '' — Where  the  county  is  mentioned  in 
the  caption,  the  last  of  the  words  "  then  and  there  "  in  the  body 
of  the  indictment  will  be  understood  as  referring  to  that  county;* 
but  it  is  thought  that  when  it  is  necessary  to  allege  particularly 
where  an  offence  was  committed,  the  word  "there  "  is  not  equiva- 
lent to  "  in  the  county  aforesaid,"  unless  used  in  reference  to  a 
place  before  particularly  described.® 

1.  United  States  v.  Anderson,  17  indictment  Af/</ bad  for  uncertaintr  and 
Blatchf.  C.  C.  238.  repugnancy  in  stating  the  venue.   Cain 

2.  Redman  v.  State,  i  Blackf.  (Ind.)     v.  State,  18  Tex.  391. 

429;  State  V.  Alsop,  4  Ind.  481;  State  5.   People    v.  Sheldon,  68  Cal.  434; 

V.  Watrus,  14   Iowa  489;  Strickland   v.  Long  v.  State,  56  Ind.  133;  Everts  v. 

State,  7  Tex.  App.  34.     See  Thayer  v.  State,  48  Ind.  422;  State  v.  Conlcv,  39 

State,  II  Ind.  287.  Me.  78;  Com.  f.  Edwards,  70  Mass.  (4 

3.  Reeves  v.  State,  20  Ala.  33;  Gray)  i;  People  t».  Brecse.  7  Cow.  (N- 
Thomas   zk  State,  71    Ga.  44;  Noe   v,  Y.)  429. 

People,  39   111.  96;  Philadelphia    W.  &  6.    Hanrahan  v.  People^  91  HI.  14-; 

B.  R.  Co.  V.  State,  20  Md.  157;  State  v.  State  v.  Baker,  ^o  Me.  45. 

Vincent,  91  Mo.  662;  State  v.  Ames,  10  7.  See  ante^  IX.,  9,  k. 

Mo.  743;  State  v.  Wentworth,  37  N.  H.  8.  State  v.  Slocum,  8  Blackf.  (Ind) 

196;  State  V.  Harden,  i  Brev.  (S.  Car.)  31^;  State  v.  Reid,  20  Iowa  413;  Kf"' 

47;  State  V.  Shull,  3  Head    (Tenn.)  42;  nedv    v.   Com.,    .3   Bibb,    (Kv.)  49°: 

Barnes     v.    State,     5    Yerg.     (Tenn.)  JefTries  v.   Com.,  94  Mass.  (12  Allen) 

1S6.  145;  State  V,  Goode,  24  Mo.  361;  State 

4.  State  V.  McCracken,  20  Mo.  411;  v.  Bell,  3  Ired.  (N.  Car.)  506;  State  t. 
Bell  V.  Com.,  S  Grat.  (Va.)  600;  Cain  Stewart,  26  S.  Car.  125. 

V,  State.  18  Tex.  391.  Aiianlt.— Where   an   indictment  for 

An  indictment  after  "  State  of  Texas,  an   assault  alleged   that  the  defendant 

county  of  Fayette,"  and  the  usual  com-  "then  and  there  did,"  etc.,  but  noplace 

mencement,  charged  *'  that  James  Cain,  or   venue   was   otherwise   laid,  except 

Ia*e  of  Travis  county  aforesaid,  yeoman,  that  the  county  was  named  in  the  nur- 

with    force    and    arms,  in   the   county  gin,  it  was  held  that  the  venue  was  not 

aforesaid,  on,  etc.,  did  then  and  there  sufficiently  laid.     Kennedy  v.  Com.,  3 

feloniously  steal,  take  and  carry  away,"  Bibb.  ^Ky.)  490.                                  , 

etc.     On  motion  in  arrest  of  judgment,  9.  State   v.  Johnson,  12  Minn.  ^7^\ 
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d.  Orcanizatjon  and  Division  ok  Colvties.— Where  an 
fence  is  committed  in  an  organized  county  attached  to  another 
unty  (or  judicial  purposes,  the  indictment  should  so  allege.' 
'here  the  locality  of  the  commission  of  a  crime  has  ceased  to 
:  a  portion  of  the  county  to  which  it  belonged  at  the  time  of 
e  commission  of  such  crime,  and  has  been  incorporated  with 
lothcr  county  between  the  time  when  the  crime  was  committed 
id  the  trial  is  had,  the  indictment  properly  charges  its  perpetra- 
in  in  the  former  county,  while  the  trial  is  in  the  latter;*  and 
nere  a  new  county  is  established  by  an  act  of  assembly  out  of 
ift  of  an  old  one,  and  the  act  provides  that  felonies  committed 
one  territory  which  is  not  the  new  county  shall  be  tried  in  the 
perior  court  in  the  old  county,  there  is  no  repugnancy  in  chai^- 
g  the  crime  to  have  been  committed  in  those  two  counties 
verally,  in  different  counts  of  the  indictment.^ 

e.  Offence  on  or  Near  Boundaries,— While  it  is  neccs- 
ry  that  it  distinctly  appear  from  the  record  that  the  offence  was 
mmitted  in  the  county,*  yet  where,  upon  the  trial  of  an  indict- 
ent  alleging  that  an  offence  was  committed  in  a  certain  county, 
d  the  evidence  fails  to  show  on  which  side  of  a  survey  and 
arked  boundary  line,  between  that  county  and  another  county, 
e  offence  was  committed,  courts  have  declined  to  reverse  .i 
dgment  after  verdict  on  the  ground  that  the  venue  was  net 
;arly  proved  as  alleged,*  It  has  been  provided  by  statute  in 
me  States  that  where  a  crime  is  committed  on  the  border  of 
'o  counties,  or  within  a  given  distance  of  a  border  line  of  two 

:..  93  Am.  Dec.  241:  Stale  v.  Reid,  ber,  l85^.  declaring  the  clUzens  living 
101*3413.  °"  ''^^  ^^'''  '*'''''  °''  lllinoh  ba^'Ou, 
L  Miles  V,  Stale,  23  Tex.  App.  410.  in  Van  Buren  county-,  lo  be  citizeni 
e  Chivarrio  v.  State,  [j  Tex.  App.  <A  the  counly  of  Pope,  with  the  rights 
D.  and  privileges  thereof,  did  not  have  the 
1.  Jordan  i'.  State.  22  Ga.  54;.  effect  to  Iranefor  arty  part  of  the 
».  Holmes  v.  State,  30  Ark.  i(J8;  Mc-  territory  of  Van  Buren  county  to  Pope 
roT  V.  Sute.  13  Ark.  70S;  Stale  countv;  and  eo  upon  the  trial  of  an  in- 
Fish,  4  Ired.  (N."  Car.)  L.  j[<j;  State  dictnicnt,  alleging  Ihc  offence  lo  have 
Johnson.s  jones(N,  Car.)  L.  J2i.  been  committed  in  Pope  county,  ]i  roof 
In  Morth  CkroUUk,  hv  an  act  of  as-  thut  it  wae  committed  on  the  ea.^^t  fork 
Tibly  passed  in  1S4/,  a  part  of  (he  of  Illinois  bayou.  In  Van  Buren  counly, 
unty  of  Burke  and  a  part  of  the  docs  not  sustain  the  allegation.  HoJnivt 
untv  of  Rutherford  were  constiiuted  v.  State,  10  Ark.  168. 
lew  county  by  the  name  of  McDow-  4.  Hlte  v.  Slale,  9  Yerg.  [Tcnn  )35;. 
;  and.  bv  a  aupplemenlal  act,  juris-  See  Com.  ?■.  Inhabitants  of  North 
;tion  of' all  criminal  offences  com-  Brookfield,  35  Mass.  (8  Pick.)  4f.j. 
iited  in  that  part  of  McDowell  taken  Where  an  indictment  alleged  the 
)m  Burke  was  given  to  the  superior  offence  to  have  been  committed  ''  on 
urt  of  Burke.  Heid.  that  an  indict-  the  I'enohscot  Hver,  between  the  t"o 
iTiX  for  a  criminal  offence,  alleging  it  towns  of  K  and  H,  or  within  the  limits 
have  been  committed  in  Burke  aforosaid,  or  either  of  them,  and  within 
unty,  could  not  be  supported  by  the  said  eountv  of  Penobscot,"  it  was 
idence  showing  the  offence  (o  have  Md  that  the  description  of  the  place 
en  committed  in  McDowell,  after  the  was  suflicienlly  certain.  Slate  ;■. 
lablishment  of  the  latter  county.  Roberts,  ;6  Me.  263. 
-  Fish.  4  Ired.  (N.  Car.)  319.  B.  State  v.  Rhoda,  13  Ark,  156.  See 
Mt  of  JOth  Decern-  also  State  f.  CiodlVey,  ll  Me,  361. 
C.  of  L.— 38                           C'J3 
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counties,  that  either  shall  have  jurisdiction  to  try  and  punish  the 
accused-* 

/.  Offences  Committed  in  More  Than  One  Jurisdic- 

TION. — Where  an  offence  is  a  continuous  one,  and  committed  in 
more  than  one  county,  the  courts  of  either  county  will  have  juris- 
diction to  try  and  punish  the  accused.* 

11.  Desoriptioii  of  Person ;  Miflnomer.' 

12.  Describing  Weapon. — It  has  been  said  that  in  case  of  an 
assault,  *'not  even  the  instrument  or  its  name  requires  mention, 
unless  by  reason  of  something  in  the  statute,  or  made  essential 
by  its  particular  form."  *  Thus  in  an  indictment  for  murder  it 
is  sufficient  to  describe  the  weapon  used  as  a  "certain  knife";* 
and  an  averment  in  an  indictment  for  homicide  that  it  was  com- 
mitted **  by  some  means,  instrument,  weapon,  to  the  grand  jurj' 
unknown,"  has  been  held  to  be  sufficient.® 

13.  Describing  Written  Instrument — It  has  been  said  that  an  in- 
strument may  be  described  in  an  information  or  indictment  ac- 
cording to  its  legal  effect ;''  on  the  other  hand,  it  has  been  held 

1.  See  State  v.  Roberts,  26  Me.  263;  DoUarhide  v,  U.  S.,  \  Morris  (Iowa) 
State  V.  Godfrey,  12  Me.  (3  Fairf.)  361;     233. 

Com.  V.  Gillon,  84  Mass.  (2  Allen)  502;        An  indictment  alleging  that  defendant 

Peo[>le  V.  Davis,  56  N.  Y.  95;  People  v.  feloniously   assaulted  another  with  t 

Davis,  45  Barb.  (N.  Y.)  494.  heavy  stone,  a  deadly  weapon, and  beat 

2.  See  Elsey  v.  State,  39  Ala.  664;  him  with  great  force,  which  was  likelv 
People  T'.  Scott,  74  Cal.  94;  Hurt  v.  to  produce  death,  is  sufficient  onmotion 
•State,  26  Ind.  106;  State  v.  Jones,  38  to  quash.  State  i'.  Havens,  95  Mo. 
La.  An.  792;  Norris  v.  State,  33  Miss.  167. 

373.  A  presentment    that    the  defendant 

Although  under  Penal  Code  Cal.,  J  *'  did  carry  a  belt  or  pocket  pistol  or 

786,   providing    that  "  when    property  revolver,"ls  bad  for  uncertainty.    State 

taken     in    one     county    by    burglary,  v.  Green,  3  Heisk.  (Tenn.)  131. 

robbery,  larceny  or  enibezzlement,  has  The     words     '*  with     a    daafferou 

been  brought  into  another,  the  jurisdic-  weapon"  may  be  omitted  where  all  the 

tion  of  the  offence  is  in  either  county,"  ingredients  of  the  crime  that  are  set  out 

a  criminal  may  be  tried  wherever  he  necessarily    imply    the    use  of  such 

carries  goods  obtained  by  burglary,  yet  weapon.    State  v.  Humphries,  35  Li- 

an  information  charging  the  offence  of  An.  966. 

burglary  to  have  l^en  committed  in  Frodnoing  Abortion. — An  indictment 
San  Bernardino  county,  where  the  which  charges  that  the  accused  pro- 
burglar  was  found  with  the  goods,  can-  duced  an  abortion  **  with  an  instnimeni 
not  be  supported  by  evidence  of  break-  to  the  grand  jurors  unknown,*'  is  not 
ing  and  entering  a  house  in  San  Diego  defective  for  not  describing  the  instni- 
county,  whence  the  goods  were  brought  ment.  State  v.  Wood,  53  N*'  ^ 
to  the  former  jurisdiction.  People  i'.  484. 
Scott,  74  Cal.  94.  6.*  People  v,  Cronin,  34  Cal.  191- 

3.  See  title  Misnomer,  this  series.  7.  See  Oliver  r.  State,  i  Ala.  Sel.Ca^ 

4.  2  Bish.  Cr.  Proc.  (3rd  ed.),  §  64.  41;  s.  c,  37  Ala.  134;  Bonnell  v.  State, 
See  State  v,  Moore,  65  Mo.  606;  State  64  Ind.  498;  Com.  v.  White,  145  Masv 
V.  Rodertgas,  7  Nev.  328;  State  v.  392;  Com.  v.  Grimes,  76  Mass.  (la 
O'P'laherty,  7  Nev.  153;  Paine  v.  State,  Gray)  470;  s.  c,  71  Am.  Dec.  6^1 
5  Tex.  App.  35;  Montgomery  v.  State,  People  v,  Girardin,  i  Mich.  90;  Sute 
4  Te.K.  App.  140.  r.  Rucker,  93  Mo.  88;  State  ?'.  Hinck 

5.  State  V.  Mc  Daniel,  94  Mo.  301.  lev,  4  Minn.  345;  State  v.  Stewart,  90 
In  an  Indictment  for  an  assauit  with    ^fo.  507;  Larison  v.  State.  49  N.  J.  \ 

an  axe,  it  will  be  inferred  that  it  was  a  (20  Vr.)  256;  State  v.  Hickman,  7  ^• 
deadly  weapon,  without  such  allegation.    J.  L.  (3  Halst.)  299;  State  r.  Gustin,  5 

5^4 
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that  setting  out  a  writing,  according  to  the  purport,  is  to  set  it 
out  in  its  own  words,  and  not  according  to  the  effect,"  and  that 
an  information  or  indictment  which  sets  out  the  effect  only,  and 
not  the  substance  of  a  material  document  is  defective.*  The 
general  rule  is  that  when  the  tenor  of  a  writing  is  required  to  be 
set  out,  as  in  indictments  for  forgery  and  libel,  the  indictment 
should  contain  the  exact  copy  thereof;'  but  this  rule  is  not  vio- 
lated by  the  use  in  the  copy  of  a  limited  number  of  abbreviations 
not  contained  in  the  original,  provided  the  words  meant  are 
clearly  indicated;  but  this  rule  will  not  authorize  numerous  ab- 
breviations, specially  when  the  meaning  of  many  of  these  is 
conjectural.*  Where  an  instrument  is  set  forth  in  the  indict- 
ment, a  mistake  of  the  pleader  in  designating  its  character  will 
not  vitiate  the  indictment.'' 

Where  the  setting  out  of  an  instrument  in  an  indictment  can 
^ve  no  information  to  the  court,  it  is  unnecessary  to  set  it 
out.* 

14.  Dewribing  Property,  Ownenhip  uid  Tilnc. — The  rules  of  law 
and  fairness  of  the  accused  require  that  as  definite  description  as 
the  nature  of  the  property  will  admit  of  should  be  given,  and 
where  the  grand  jury  or  prosecutor  is  unable  to  give  a  definite 
description,  that  fact  should  be  stated.'     The  necessity  for  a  de- 

N.  J.  L.  (j  South.)  749;  State  r.  Gran-  9.    U.   S.  *,   WaUoti.    17   Fed.  Rep. 

ville.  it,  Ohio  St.  264;  Hummel  v.  Stale,  \^i..     See  Whitney  v.  State,  10  Ind.  404. 

17   Ohio  St.  6j8;  Stewart  v.  Com.,  4  S.  State  i'.  Jav.  34  N.  J.  L.  {?  Vr.) 

Serg.  &  R,  (Pa.)  194;  Baldwin  r.  Stale.  368;  People  f.  KingRley,  )  Cow.  (N.  Y,) 

21  Te».  App.  591;  Dignowittv  v.  State,  jij;  s.  c.,  14  Am.   Dec.  5J0;  Dyer   v. 

17   Te».   S2i;  8.  c.  67   Am.   Dec.  670;  Slate.  14  Tei.  App.  131. 

State  V.  ferown,  i   William   (Vt.)  619;  *,  State  .•-  Jay.  34  N.  J.  L.  (5  Vr.) 

U.  S.  V.  Keen,   i   McL.  C.  C.  419;    U.  368. 

S.  I-.  Moller.   16  Blatchf.  C.  C.  6(;    U.  ».  Garmire  r.  Stale.  104  Ind.  444. 

S.  r.  Thompson,  39  Fed.  Rep.  86;  Reg.  a.  Keg.  f.  Coulson.  14  Jur.s57;«.c., 

I-.  CiBilson.  19  L.  J.  R.   (N.  S-)  M.  C.  19  Law   T.  Rep.  (N.  S.)   M.  C.   i8j;    i 

183,  s.  c,  14  Jur.  s(7;  '    Eng,  L.  4:   Eq.  Eng.  L.  k  Eq,  550. 

i;5o.  T    State  f.  Tilney,  38  Kan.  714;  State 

Where  an   indictment   for  obtaining  v.  Brown,  31   La.   An.   loio;  Com.  v. 

bv  false   prelencet   the   fciRnature  of  a  Strangford.    111    Mass.   191;   Com.   v. 

p«r»an  to  a  deed  of  land  did  not  allege  Grimd,  76   Mais.  (10  Gray)  470;  •  - 


the  grantor  In  the  deed  owned  or  71  Am.  Dec,  666;  McVey  v.  Sute,  13 
IV  title  to  the  lands  conveved  Tex,  App,  661;  U,  S.  v.  Clatlln.  13 
lid    the   description   of  such     Blatch.  C,  C.  178.     See  State  v.  Brown, 


the  most  general  tertna,  aa  33  La.  An.  I 

certain  landn  in  the  utile  of  Texas  and  OwiWT     Vnknmm. — An     indictment 

United   States    of    America,   and    (he  which  alleges  that  the  owner  is  a  per- 

dale  of  the  deed  was  nowhere  averred,  son   whose   name   is   uniinawn   to   the 

BO  that  it  would  be  impossible  to  iden-  grand  jurors  is  valid,     McVey  v.  Stale, 

tifv  the  instrument;  and  it  did  not  ap-  33  Tex,  App.  fi6[, 

pear  that  the  deed  would   tend   to  the  Ai  to  tbe  daiorlptlon  0(  IwnK  kill*  in 

hurt   or  prejudice  of  the  granlor,  and  the   indictment,  see  State  v.  Williamt. 

there  was   no  averment   that  the  deed  19  Ala,  \y.  «.  c,.  54  Am.  Dec.  184;  Bui- 

could    not    be    more    particularly   de-  loch  v.  State.  10  Ga.  47;  s,  c,  ^4  Am. 

scribed.lt  was  *rW  that  in  thes^  par-  Dec.   369;   New    Hope    Del.  B,  Co.  v. 

ticulan  the   indictment   was  defective,  Perrv,  11    111.  467;  »,  c.,  ^3  Am,   Dec. 

Dord  T.  People.  9  Barb.  [N,  Y.)  671.  443;  Com.  r.  Grimes,   10  Gray  (Mass,) 

I.   Downing  r.  State,  4  Mo,  573.  470;  B.  c„  71  Am.   Dec.  666;   Stale  r. 
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scription  of  the  property  in  the  indictment  is  for  the  purpose  of 
individualizing  the  transaction,  and  for  that  reason  it  must  be 
stated  with  reasonable  certainty  what  it  was  that  was  stolen.* 

A  positive  averment  in  an  indictment  of  value  is  necessar)' 
only  in  those  cases  where  value  is  an  ingredient  of  the  offence,  as 
in  grand  and  petit  larceny,  and  the  malicious  destruction  of  prop- 
erty.*  The  allegation  of  value  in  an  indictment  is  not  made,  like 
the  description  of  the  property  and  its  ownership,  for  the  pur- 
pose  of  identifying  the  transaction,  but  to  indicate  the  degree  of 
criminality,  and  to  enable  the  court  to  fix  the  punishment  on 
conviction;  for  this  reason,  an  allegation  of  value  is  only  re- 
quired  in  those  cases  where  the  kind  or  extent  of  the  punishment 
depends  on  the  value  of  the  article  stolen  or  destroyed.^ 

16.  Intent;  Knowledge ^—^.  Necessity  and  Sufficiency  of 
Averments  Generally. — Where  the  evil  intent  with  which  an 
act  is  done  forms  part  of,  or  is  a  necessary  part  of,  the  offence, 
the  intent  must  be  alleged  in  the  indictment  and  proved,  and  the 
intent  with  which  an  act  was  done  must  be  proved  to  be  the  same 
as  that  charged  ;*  but  where  the  intent  with  which  an  act  is  done 

Smart, 4  Rich.  (S.  Car.)  L.  356;  55  Am.  S.  See  State  f.  Daniels,  32  Mo.. ^58: 

Dec.  683.  People  v.  Higbie,  66  Barb.  (N.  Y.)  131; 

Simply  desorlbinf  the  subject  of  lar-  State  z\  Chanev,  9  Rich.  (S.  Car.)  L 

ceny  as  so  many  doUars  or  so  many  439;  State  v,  Gossett,  9  Rich.  (S.  Car.; 

dollars  in  money,  without  further  par-  L.  428;  Johnson  v.  State,  29  Tex.  492. 

ticularization,  is   bad.     See   Croker   v.  4.  As   to  intent,  see  4  Am.  &  En^. 

State,  47  Ala.  53;  Barton  r.  State,  29  Ency.,  C.  of  L..  tit.  Criminal  Law, 

Ark.  68;  People  v.  Ball,  14  Cal.  loi,  s.  IV.,  5,  p.  680;  XIII.,  6,  a,  (i),  p.  710. 

c,  73  Am.  Dec.  631;  State  v.  Tilnev,  38  Also  tit.  Criminal  Procedure  III-, 

Kan.  714;  State  v,  McAnulty,  26  Ran.  2,  d,  p.,  746;  XV.,  lo. 

533;  State  V.  Henry,  24  Kan.  457;  Com.  6.  State  f.  Eldridge,  12  Ark.  (7  Enj.i 

7;.  Gallagher,  82   Nfass.  (16  Gray)  240;  608;  Gabe  v.  State, 6  Ark.  (i  £0^)519. 

Brown  t'.  People,  29  Mich.  232;  State  v,  Garmire  v.  State,  104  Ind.  444;  State  v. 

Hinckley,  4  Minn.  345;  Merrill  o.  State,  Freeman.  6  Black.  (Ind.)  248;  Coni. :. 

45  Miss.  651;  State  t*.  Longbottoms,  11  Smith,  143  Mass.   169;  Denny  v.  Will- 

Humph.  (Tenn.)  39;  Leftwich  r.  Com.,  iams,  87    Mass.  (5   Allen)  4;  Com.  r. 

20  Gratt.  (Va.)  716.     Compare  ^\sX^  v.  Hersey,  84  Mass.'(2  Allen)  i So;  Com. 

Green,  27  La.  An.  598;  State  zk  Shon-  v.  Merrill,  80  Mass.  (i4Gray)4i5;sc.» 

hausen,  26  La.  An.  421;  State  v,  Carro,  77  Am.  Dec.  339;  State  v,  UUman,  5 

26  La.  An.  377;  State  v.  Walker,  24  La.  Minn.  13;  Sarah  v.  State,  28  Miss.  2^«7; 

An.  425;  McDivit  v.  State,  20  Ohio  St.  s.   c.  61    Am.    Dec.    ^44;  Morman  r. 

231.  State,  24  Miss.  54;  State  f.  Card,  34  N- 

1.  See  Keller  v.  State,  51   Ind.  iii;  H.  510;  State  v,  Gove,  34  N.  H.  510; 

McLaughlin  v.  State,  45  Ind.  338;  State  State  v.  Malloy,  34  N.  J.  L.  (5  Vr.)4io; 

:;.  Watron,  13  Iowa  489;  Jane  v.  Com.,  People   t'.   Lehman,   2  Barb.  (N.  Y.- 

3  Met.  (Ky.)    18;  Com.  v.  Dean,  109  216;  State  v.  Haider,  2  McC.  (S.  Car) 

Mass.  349;  State  v.  Rochtorde,  52  Mo.  377;  s.  c,  13  Am.  Dec.  738;  Bartlctt  v. 

99;  State  V,  Gary,    26  N.  H.  359;  State  State,  21    Tex.  App.    500;  Howard  r. 

V.  Dougherty,  4  Ore.  200;  Gallagher  v.  State,  8  Tex.  App.  447;  Johnson  r. State, 

State,  26  Wis.  423;  U.  S.  v.  Cruikshank,  i  Tex.  App.  146.   See  Com.  v.  Macuboy. 

92  U.  S.  542;  Rex  V.  Stevens,  3  East  132.  3  Dana.  (Ky.)  70;  State  v.  Porter.QLa. 

However,  the   pleader  is   not   to   be  An.  106;  State  v.  Read,  6  La.  An.  J27; 

held  to  such  strict  rules  as  will  defeat  State  v.  Stiles,  5  La.  An.  324;  State  r. 

the  ends  of  justice.     Moyer  ik  Com.,  7  Casey,  45  Me.  435;  State  v,  McKcnxie, 

Barr.  (Pa.)  439.  42  Me.  392;  Ike  %k  State,  23  Miss.  525; 

a.  People  V,  Higbie,  66  Barb.  (N.  Y.)  People   v,  Allen,  5    Den.   (N.  Y.)  7^; 

131.  State  V.  Raines,  3'McC.  (S.  Car.)  5.15; 
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forms  no  part  of  the  offence,  it  is  not  necessary  to  aver  it  in  the 
ndictmenl.' 

b.  Pakticulak  Words  to  Describe  Intent;  "Unlaw- 
KULLY/'ETC. — (i)  Neecssiiy  in  Gfttera/.^Tiu:  word"  unlawfully" 
s  thought  to  be  essential  to  all  indictments  for  felony,  whether 
it  common  law  or  under  statute,*  and  cannot  be  described  or  its 
jse  supplied  by  any  circumlocution.^  But  where  the  statute 
jnder  which  the  indictment  is  framed  does  not  use  the  word 
■  unlawfully  "  in  designating  the  offence,  the  indictment  need  not 
jse  it.* 

(2)  Indict  men/  /or  Misdimeanors.~lt  has  been  said  that  where 
in  indictment  charj^es  as  "  unlawfully  "  acts  which  at  common 
aw  constitute  only  a  misdemeanor,  the  word  "unlawfully"  can- 
lot  be  rejected  as  surplusage,  but  will  render  the  indictment  bad;" 
jut  the  better  opinion  is  thought  to  be  that  the  use  of  the  word 
'  unlawfully  "  in  an  indictment  for  a  misdemeanor  neither  renders 


itate  V.  Williama.  14  Tex.  98;  Hamp- 
on  r.  Cane,  3  Gratt.  (Va.  )  590. 

The  oniisMon  of  the  positive  aver- 
nent  Ihat  the  prisoner  did  the  act  is 
>ot  supplied  bv  the  coni^luding  avcr- 
nent  of  the  sdrntcr.  and  \f,  fatal.  Slate 
■.  Haider.  I  M'Cord.  (S.  C)  377;  b.  c. 
1  Am.  Dec.  738. 

"  1.  Harding  v.  People.  10  Colo.  3S7; 
itate  V.  McCollum.  «  Mo.  343,  345; 
it.iie  V.  Hackfalh.  :o  Mo.  App.  ("114; 
it.ile  V.  Ilurd*.  19  Neb.  316. 

All  UMntpt  to  eonuult  4  arlm*  in- 
olves   both    a   guiltv    intent    and    an 


.   Nevill* 


tt  be  Bpeciticallv 


feiin.) 


VVi]M>n.  30  Cor 
ate.  7  Coldw.  ( 


„.     See  Moti   f.  State,  ..,  ,, , 

ildwardb  x:  State,  12  Ark.  iii\  Bowler 
'.  Slate.  41  MisK.  ^70:  State  v.  DefTen- 
racher.  ^1  Mo.  j6;  State  J>.  WIlliamB, 
n  Mo.  364;  State  i'.  Davis,  39  Mo.  391: 


I.  3<>4-  ^iHie  I'.  Lravis,  ^9  ivio. 
•Idle  V.  Gilbert,  24  Mo.  380;  Slati-  1 . 
■laddock,  9  Mo.  739;  Jane  v.  Stale. 
,  Mo.  61 ;  Slate  i'.  Roper,  88  N.  Car. 
i^f);  State  v.  Scott,  ^i  N.  Car.  4fil; 
itate  V.  RucLer.  68  N.  Car.  111;  Stale 
■.  Purdie.  67  N.  Car.  35;  Stale  t, Jesse, 
Dev.  &  B.  (N.  Car,)-  297;  Mears 
■.  Com,,  i  Grant  (Pa.)  381;;  Preslry  f. 
fnlmet^,  31  Tex.  476:  Cain  v.  State.  18 
"ex.  3S7;  Randall  i',Coin..J4  Gratt. (Va.) 
+4;  State  r-.  Brister.  i  lioust-  (Del.)  (Ten 
:.  C.  150.  Comfarr  Stale  v.  EldndKe. 
1  Ark.  fxjS;  People  v.  Parsons.  6  Cal. 
87:  People  V.  Olivera.  7  Cal.  40^; 
anei'.  Com..  3  Mel.  (Kv.l  iS;  North- 
iStton  V.  State,  14  Lea  ['Tennl  4J4. 
Act   lUdt   Pelonr  br   BUtut*.  — To 


warrant  a  conviclion  and  punishment  of 
an  offender  for  an  acl  which  is  not  a 
felonv  al  common  law.  but  has  been 
made  so  bv  statute,  the  indictment 
must  allege  that  the  accused  committed 
the  act  charged  "felonioublj',"  If  this 
allegation  is  omilled,  no  felonious  intent 
is  imputed,  and  the  accused  can,  at 
most,  be  convicted  of  the  common  law 
offence  constiluled  bv  the  acl  proved. 
Nevills  V.  Slate.  7  Coldw.  (Tenn-)  78. 

The  vord  "tslonlotulr"  is  not  neces- 
sary to  the  validity  of  an  indictment  if 
without  it  the  facts  charged  make  out 
an  offence.  Norlhington  i'.  State.  14 
Leo  {Tenn.i  414.  See  also  Jane  v. 
Com..  3  Met.  (Kv.)  iS. 

».  Stale  V.  Rucker.  fi8  N.  Car.  11  [. 

*.  Stale  V.  Murphv,  43  Ark.  17S. 
See  Butler  v.  State,  32  Ala.  43;  Beas. 
lev  I'.  State,  iS  Ala.  535;  State  i-.  Ab- 
sence, 4  Port.  (.Ma.)  '^97;  People  v. 
Olivera,  7  Cal.  403;  Miller  v.  People,  j 
Seam.  (111.)  233;  QuiKley  v.  People,  1 
Scam.  (III.)  301;  Jane  v.  Com.,  3  Mel. 
(Kv.)  18;  Com.  I'.  Scannel,  A;  Mais. 
(11'  Cush.)  c;47;  State  r.  Crummev. 
17  Minn.  -,i\  Slate  v.  Ilogard.  12  Minn. 
J91;  Nevills  V,  State.  7  Loldw.  (Tenn.i 
78;  Jonc*  V.  Stale.  3  Hcisk.  (Tenn.) 
441;;  Riddle  v.  Stale,  3  Hcisk.  (Tenn.) 
401;  Williams  r.  State.  3  lleisk.  (Tenn.) 
37l'>;  Williams  v.  State.  8  Hun-.ph. 
Tenn.)  r;8s;  Peek  v.  State,  i  Humph. 


Black  f.  Stale.  1  Md.  376; 
Newell.  7  Mass.  245;  Com.  v. 
ler,    3    Mass,     3«;     Stale    r. 
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the  indictment  defective  nor  changes  the  grade  of   the  offence.^ 

(3)  Sufficiency  and  Faffed  Generally. — An  indictnrient  charging 
an  attempt  **  unlawfully,  willingly  and  maliciously/'  to  do  a 
criminal  act,  charges  an  unlawful  intent,*  but  cannot  have  the 
effect  of  making  the  act  a  public  offence.^ 

(4)  Substituted  and  Equivalent  Words. — The  rule  that  an  in- 
dictment  for  a  statutory  offence  is  sufficient  if  it  charges  an 
offence  in  the  same  words,  as  the  statute  cannot  avail  to  extend 
an  indictment,  unless  the  substituted  word  has  the  same  import 
as  the  word  for  which  it  was  substituted;  thus  an  indictment 
charging  an  offence  to  have  been  done  willingly  under  a  statute 
punishing  it  if  done  wittingly,  the  words  do  not  convey  sub- 
stantially the  same  meaning,  and  the  indictrhent  will  be  bad.* 

(5)  Indictment  Against  Accessory. — The  word  **  unlawfully"  is 
not  necessary  in  an   indictment  under  a  statute  by  which  any 

1.  Beasley  v.  State,  18  Ala.  535;  State  Card,  34  N.  H.  510;  State  v.  Masscy, 
V.  Sparks,  78  .  Ind.  166;  State  v.  97  N.  Car.  465;  Chapman  v.  Com..  5 
Edwards,  90  N.  Car.  710;  2  Abb.  U.  S.  Whart.  (Pa.)  427;  s.  c,  34  Am.  Dec. 
369;  United  States  v,  Prescott,  2  Biss.  565;  State  x\  Pennington,  3  Head, 
(C.  C.)  325;  United  States  v.  Gallagher,  (Tenn.)  119;  Dillard  i*.  State,  3  HeiU. 
2  Paine  (C  C.)447.  See  Butler  r.  State,  (Tenn.)  260;  State  v.  Deluc,  i  Chand. 

22  Ala.  43;  State  v.  McNally,  32  Iowa     (Wis.)  166. 

^80;  State    V,   Knouse,   29  Iowa   iiS;  *' FeloniouBly"    for  "  Unlavftillr"— 

State  V.  Boyle,  28   Iowa  522;  Com.  t'.  Where  the  word  "  feloniously"  is  u^ed 

Squire,  42  Mass.   (i    Mete.)  258;  Wile  in  an  indictment  instead  of  the  word 

V,  State,  60  Miss.  260;  Bowler  v.  State,  "  unlawfully,"  as  used  in  the  statute,  the 

4  Miss.  570;  People  v,  Lohman,  2  Barb,  indictment  is  sufficient  on  motion  to 

(N.  Y.)  316;  Lohman  v.  People,  i   N.  quash«  they  being  words  of  equivalent 

Y.  379;  s.  c,  49  Am.  Dec.  340;  State  v.  meaning.      Skaggs  v.  State,  loS  Ind. 

Upchurch,  9  Ired.  (N.   Car.)   L.  454;  53. 

Hackett  v.  Com.,  3  Harris.  (Pa.)  95;  Tlie  wordft  "With  maUee  ifim* 
State  x>.  Wimberly,  3  McC.  (S.  Car.)  tliouglit"  are  legal  equivalents  of 
IQO;  Peek  v.  State,  2  Humph.  (Tenn.)  "with  malice  and  premeditation." 
70;  State  V.  Bridges,  i  Murph.  (N.Car.)  State  v,  Lowe,  93  Mo.  547. 
134;  Holmes'  Case,  Cro.  Car.  376;  2  Where  the  statute  uses  the  words 
East  P.  C.  1027;  2  Hawks.  P.  C.  (tonw.  "  wilfully  and  maliciously,"  an  indict- 
ed.) 621;  Rex  V.  Turnith,  1  Mod.  26;  ment  omitting  "  wilfully"'and  inserting 
Rex  V.  Carardice,  Russ.  &  Ry.  205.  "  unlawfully  and  wantonly,"  's 
A  statutory  provision  that  an  act  sufficient.  State  v,  Pennington,  3 
criminal  by  both  statute  and  at  common  Head  (Tenn.)  119. 
law  maybe  set  out  in  an  indictment  Where  a  statute  xnakM  aa  aet  a  erliM 
in  either  the  statutory  or  the  common  if  done  **  wantonly  and  wllAiIl7i"  ^^^ 
law  form,  does  not  apply  where  the  act  words  are  not  sufficiently  supplied  bf 
is  a  misdemeanor  at  common  law,  and  an  averment  in  an  indittment  drawn 
a  felony  by  statute,  and  in  such  case  the  under  the  statute  that  the  act  was  done 
offence  must  be  charged  to  have  been  "  unlawfully  and  maliciously."  State 
done  "feloniously."  Bowler  v.  State,  t^.  Massey,  97  N.  Car.  465. 
41  Miss.  570;  Wile  V,  State,  60  Miss.  An  indictment  describing  the  offence 
260.  as  having  been  done  *  feloniously  and 

2.  Com.  V,  McLaughlin,  105  Mass.  unlawfully,  and  maliciously,"  will  not 
4^)o;  Com.  v,  Sholes,  95  Mass.  (13  be  sustained  where  the  statute  uses  the 
Allen)  554.  words     "  wilful Iv     and     maliciou^v. 

3.  State  V.  Wheeler,  3  Vt.  344;  s.  c,  State  v,  Dclue,  TChand.  (Wis.)  166. 

23  Am.  Dec.  212.  Where  a  statute  makes  criminal  the 

4.  Harrington  v.  State,  54  Miss,  doing  of  the  act  **  wilfully  and  mah- 
490.  See  Skags  v.  State,  108  Ind.  53;  ciously,'*  it  is  not  sufficient  for  the 
State  X'.  Lowe,  93  Mo.  547;   State  v.  indictment  to  charge  that  it  was  done 
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person  accessory  to  a  felony  committed  in  another  State,  and 
punished  as  if  the  felony  were  committed  in  the  St^te  where  the 
indictment  is  found  and  the  trial  had,  and  in  the  same  mannci 
as  the  principal  offender.' 

c.  Knowledge.— Where  a  statement  of  the  act  itself  neces- 
sarily includes  a  knowledge  of  the  illegality  of  the  act,  an  aver- 
ment  of  knowledge  or  bad  intent  is  unnecessary;*  and  where 
the  statute  does  not  make  knowledge  an  ingredient  of  the  offence, 
knowledge  need  not  be  averred  in  the  indictment.* 

16.  Joinder  of  Coanta  and  Offencei — Duplicity — a.  Gf.neral  Mat> 
TERS.— No  joinder  of  counts  in  an  indictment,  no  matter  how 
incongruous  or  illy  joined,  is  illegal  to  such  an  extent  as  to  be 
demurrable,  nor  is  the  judgment  recovered  thereon  subject  to  be 
arrested  or  reversed  on  a  writ  of  error  because  of  such  joinder:* 
but  a  joinder  of  two  distinct  offences  of  a  different  nature  re- 
quiring different  places  and  modes  of  trial  is  illegal,  and  the 
indictment  will  be  quashed.' 

An  objection  to  the  whole  indictment  will  not  prevail  if  there 
be  one  good  count,*  because  an  indictment  which  contains  suffi- 
cient allegations  to  charge  a  respondent  will  not  be  impaired  by 
other  allegations  which  are  insensible  and  immaterial.' 

"  feloniously      and      unlawfullv."      or  Cox  C.   C.  454;    R«   i'.   Kingston.   4 

"  tVloniouElv,  unlawfullj  and  wilfully."  East  315;  Ri;g,  i^.  Ilolman,  Lci)(li  .v  C. 

Stater.  Card.  34  N.  H.  qlo.               '  177;  r.  c.  g  Cox  C.  C.  joi;  1  Slark   Cr. 

1.  State  V.  Fclch.  58  N,  H,  :.  PI.   f;nd  ed,)   39.    Compart   Davi-   ■.: 

AUacttlon   AfftUut   AcmHOTj.— The  Stat<-.  57  Ga.  66. 

nllcgation   in  on   indklment  againm  a  Oilglii  ot  Prkctle*. — The  praciice   of 

person  as  an  accessory  before  the  fact  uniling  several  counts  in  an  indictment 

10  .1   felonv   described',   that  he  "  felo-  Is    of    comparalivelv    modern    orifiin. 

niouslv  and    maliciously'' incited    and  People**  re/.  Tweed  t>.  Liscomb,  (>o  N. 

procured   the  principal   to  commit  the  Y .  ,i;59;  s.  c..  19  Am,  Rep.  IJ3;  O'Con- 

filonv,  imports  that  1  he  defendant  acted  nell  ;•.  Queen,  11  CI.  &  Fin.  375. 

with' an    unlawful    intent.      Com.   v.  ».  State  i>.  Johnson,  j  Jones  (N.  Car.) 

Adams.  127  Mass.  1.;.  L.  iii;  U,  S.  f.  Gaston.  38  Fed.  Rep. 

3.  Com.   V.  Stout;  7   B.   Mon.  (Ky.)  848. 

247.  TIw  tMt  whether  an  Indictment  pro- 

8.    United      States     x:    Malone,    30  vides  or  charges  more  than  one  oiTeiice 

Blatchf.  C.  C.  137.  is  sometimes  the  identity  of  the  evidence 

4.  See  People  ti.  Garnett,  19  Cal.  required  to  prove  the  olTcnce.  but  the 
fi2i\  People  V.  Shotwell,  17  Cal.  394;  better  wav  is  thought  to  be  the  power 
Jones  f.  Slate,  37  Ga.  51;  Wall  v.  to  plead  a'  former  acquittal  or  convic- 
State,  51  Ind.  453;  Miller  v.  State,  s I  'ion.  State  i'.  Abrahams,  6  Iowa  1(7; 
Ind    na:.;  Wreid't  i'.  State,  48  Ind.  (fo;  >.  c.  71  Am.  Dec.  399. 

Hamilton     :■.   People,    19   Mich.    173;  «.  State  v.  Coleman,  5  Port.  (Ala,) 

Teat  V,   State,  53   Miss.  439;  State  v.  33;  Slate  i'.  Malhis,  3  Ark.  84. 

Kibbv,   7  Mo,   117;    State    v.   Brown,  T.  State   v.    Longley,   10    Ind.    ifii; 

Win;t.(N.Car.)Sio.  [I..  <;4;nenwood  I/.  Stale  f.   Noyes.  30   N,    H.   {10   Fosl.) 

Com..  t,2  Pa,  St.  414;  State  -l:  Nelson,  379;    Jillard  i'.  Com.,  26   Pa.  St.   169; 

14  Rich.  (S  Car.)  169;  Janewayi'.  Stale,  See  State  v.  Lea,  1  Cold.  (Tcnn.)    175, 

I   Mead  (Tenn.)   130:    hlobln   v.   State,  An  indictment  is  not  void  for  dupl'l- 

44  Tex.  353;  Varnwell  v.  Stale,  1  Te«.  city,  by  reasonof  containing  a  part  only 

App.   741;;    Ketchtngman   v.    State.    6  of  I  he  words  neccssarv  to  designate  a 

Wis.  436;  U.S.  V.  Stetson.  3  Woodb,  &  Haluie  offence,  different  " 
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b.  Several  Offences  in  Different  Counts.— Two  of- 
fences committed  by  the  same  person  may  be  included  in  the 
same  indictment  in  different  counts,  where  they  are  the  same 
general  nature  and  belong  to  the  same  family  of  crimes,  and 
where  the  mode  and  place  of  trial  and  nature  of  the  punishment 
are  also  the  same,  notwithstanding  the  fact  that  they  may  be 
punished  with  different  degrees  of  severity.^ 

c.  Several  Misdemeanors. — Counts  for  distinct  misdemean- 
ors may  always  be  joined,  and  a  conviction  had  for  each,  and  the 
indictment  will  not  be  objectionable  at  any  stage  of  the  proceed- 
ings, except  in  those  cases  where  there  is  a  statute  prohibiting 
the  joinder  of  two  or  more  offences  in  the  same  indictment;*  but 
two  misdemeanors,  one  punishable  by  fine  or  imprisonment,  and 
the  other  by  fine  only,  cannot  be  joined  in  one  indictment  in  some 

One  count  in  an  indictment,  incom-  Storrs  v.  State,  3  Mo.  9;  State  f.  Fow- 

plete    and    imperfect    in     itself   when  ler,  28  N.  H.  (8  Fost.)  184;  Hawker :. 

standing  alone,   may,   if  framed  with  People,  75  N,  Y.  487;  Taylor  r.  People 

that  view,  be  supported   by  the  aver-  5  N.  Y.  Week.  Dig.  (N.  Y.)  35^;  Peo 

ments  of  another  count  contained    in  pie  v.  Gates,  13  Wend.  (N.  ^.)  311. 

the  same  indictment,  even  although  a  Kane  v.  People,  8  Wend.  (N.  Y.)  :o3; 

nolle  prosequi  may  have  been  entered  Nicholson  v.  Com.,  96  Pa.  St.  503;  s.c., 

upon  it,  provided  the  united  averments  91  Pa.  St.  390;  State  v.  Scott,  15  S.C. 

of  the  two  constitute  a  complete  accu-  434;  State  v.  Crank,  2  Bail.  (S.  C)  L. 

F  ition  and  statement    of   the   offence.  66;  s.  c,  23   Am.   Dec.   117;  State  r 

l;ut,  to  have  this  effect,  the  count  upon  Priester,  i  Cheves  (S.  C.)  103;  State  t 

which  the  prisoner  is  to  be  tried  must  Williams,  2  McCord  (S.  C.)  30t;  Slate 

contain  a  reference  in  apt  and  proper  v.  Tidwell,  5  Strobh.  (S.  C.)  i;  State:. 

words  to  the  matter  or  thing  embodied  Thompson,  2  Strobh.  (S.  C.)  L.  i:;* 

in  the  other  count  relied  on  to  supply  c,  47  Am.  Dec.  5SS;  Hampton  i'.  State, 

its   defects,  so   as   to   appropriate   and  8  Humph.  (Tenn.)  69;s.  c,  47  Am.Dec- 

make    such    foreign    matter    its    own.  599;  Tillerv  v.  State,  10  Lea  (Tenn.) 

State  V,  Lea,  i  Cold.  (Tenn.)  175.  35;  Waddell  v.  State,  i  Tex.  App.;-^' 

1.  Wooster    v.   State,   55    Ala.   217;  Weathersby  r.  State,  i  Tex.  A  pp.  720: 

Cawley  v.  State,  37  Ala.   152;  s.  c,  i  Ketchingman  v.  State,  6  Wis.  426;  L. 

Ala.  Sel.  Cas.  59;  Johnson  v.  State,  29  S.  r.  Bennett,    17  Blatchf.   C.  C  357' 

Ala.  62;  8.  c,  65  Am.  Dec.  383;  Ben  v.  U.   S.  r.  O'Callahan,    6    McL.  C  C 

State,  22  Ala.  9;  s.  c,  58  Am.  Dec.  238;  596;  U.  S.  v.  Peterson,  i  Woodb.  &  M 

Baker  v.  State,  4  Ark.  56;  Hoskins  v.  C.  C.  305;    Rex  v,  Jones,    2  Campb. 

State,  II  Ga.  92;  Bulloch  v.  State,  10  131;  Rex   v.  Johnson,   2   Leach  1103; 

Ga.  47;  s.  c,  54  Am.  Dec.  369;  Mershon  Young  v.  Rex,  3  T.  R.  98. 
V.  State,  51  Ind.  14;  Griffith  r.  State,  36        2.  Wooster   v.   State,  55   Ala.  220, 

Ind.  407;  Engleman  V.  State,  2  Ind.  91;  Quinn  v.  State,  49  Ala.  353i  Cow  :■. 

6,  c,  52  Am.  Dec.  499;  Gilbert  v.  State,  State,  4  Port.  (Ala.)  186;  Orr  v.  State, 

65  Iowa  449;  State  v.  Green,  37  La.  An.  18  Ark.  540;  Lynes  z\  State, 46  Ga.  20>; 

382;  State  X'.  Gillie,  35  La.  An.^3;  State  State  v.  Chandler,  31  Kan.  201;  Com. 

V.  Cook,  20  La,  An.  145;  State  v,  Ca-  v.  McChord,  2  Dana  (Ky.)  242;  Stale 

zeaa.  8  La.  An.  109;  State  v,  Frazier,  v.  Kibby,  7  Mo.  317;  Burrell  t'.  State, 

79  Me.  95;  State  v    Hood,  51  Me.  363;  (Neb.)  41   N.  W.  Rep.  390;  People  :•. 

State  V.  Nelson,  29  Me.  329;  Com.  7'.  Costello,  i   Den.  (N.  Y.)  03;  Kane  - 

Ismahl,  134  Mass.  201;  Com.  v,  Dar-  People,  8  W^end.  (N.  Y.)  203;  State  t. 

h'ng,  129  Mass.  112;  Petts  v.  Com.,  126  Thompson,  2  Strobh.  (S.  C)  L  ^-•* 

Mass.  242;  Com.  v.  Kimball,  73  Mass.  c,  47  Am.  Dec.  58S;  Gage  v.  State,  v 

(7  Gray)  328;  Com.  v.  Hills,  64  Mass.  Tex.  App.  259;  Waddell  v.  SUte,iTcx; 

(loCush.)  53o;Carltont;.Com.,46Mass.  App.  720;  State  v,  Gummer,  22  >>i* 

(5  Mete.)  532;  Sarah  v.  State,  28  Miss.  441;  Rex  t;.  Jones,  2  Campb.  ijii  ^^^ 

267;  Wash  V.  State,  22  Miss.  (14  Smed.  v,  Braun,9  Cox  C.  C.   2S4;  i  Bish'-^ 

&  M.)  120;  State  V,  Porter,  26  Mo.  201 ;  Proc,  §  452;  Whart.  Cr.  Pr.  &  PL  h  -^3 
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tates,  even  in  separate  counts.' 

d.  Felony  and  Misdemeanor  or  Dikkerent  Felonies. 
-Under  the  common  law  rule  tliere  can  be  no  conviction  for 
lisdemeanor  on  an  indictment  for  felony.*  and  (or  that  reason 
>unts  for  misdemeanor  should  not  be  joined  with  those  for 
■lony;3  but  where  the  common  law  rule  has  been  so  modified 
lat  on  an  indictment  for  felony,  a  conviction  on  a  misdemeanor 

allowable,  counts  for  a  felony  and  misdemeanor,  or  for  differ- 
it  felonies  growing  out  of  the  same  transaction,  and  of  the 
ime  general  nature  and  course  of  trial,  may  be  joined.* 

c.  Charging  Same  Okkence  in  Different  \Vays. — An 
idictment  usually  includes  as  many  counts  as  may  be  necessary 
»  meet  every  possible  contingency  of  evidence;^  but  an  indict- 
lent  which  charges  the  same  offence  in  different  forms  under 
ifferent  counts  must  clearly  show  that  the  matters  set  forth  in 
ic  different  counts  arc  descriptive  of  one  and  the  same  offence.* 
everal  indictments  preferred  at  different  times,  but  .alleging  the 
ime  facts  in  different  forms,  will  be  treated  as  separate  counts 
[  the  one  indictment.' 

/  Several  Acts  or  Offences    Growing  Out   of  Same 

KANSACTION. — It  is  no  error  to  charge  in  one  indictment  the 
>mmission  of  several  acts,  all  which  go  to  constitute  one  offence.* 
.rid  where  the  offences  charged  in  the  several  counts  grow  out  of 

1.   Norvell  V.  Stale,  50  Ala.  17+.  f.  Slalc.  i   Ind.  91;  s.  c,  52  Am.  Dec 

a.   I  Bish.  Cr.  L.  (7th  ed.),  ^  7SS.  494;  State   v.  Brnnnon.  50   Iowa   37;; 

3.  Gilbert  v.  Slate,  (>^  (i.i.  449;  Davis  State  v.  WatrouFs.  13  lowii  489;  Stale  t. 
Stale,   57   Ga.   66;  *  Hilderbrand    i'.  Collins  33  La.   An.  nJ;  Com.  i.  An- 

lale,  s   MO'  S4S;  Hunter  :■.  Com.,  79  drc«s,  \\i  Mass.  263;  Com.  r.  Adams, 

™.  St.  503;  Stevick  T'.  Com..  78  Pa.  bt.  127  Mass.  ij;  I'elteB  v.  Com.  [;(,  Mass. 

'*i:  Weathersbv  :■-  State,  i  Tex.  App,  141;;  Slate  i'.  Mallon,  7;  Mo.  315;  State 

:o:  SeoHf.Co'm..  l4GraU.(Vfl.j6S7;  t.  Gray.  37  Mo.  464;  Stale  r.  Porter.  j6 

CK  V.  Gough,  I   Moo.  &  R.  71 ;  t'.  S.  Mo.  loCj;  Slate  v.  Rusl.  3^  N.  H.  43S; 

.  Scott.  4  Bls9.  C.  C.  29;   I   Bish.   Cr.  People  v.  Dimick.  107  N.  \.  13;  People 

r..  4  +4^  V.  Rugg.  98  N.  v.  537;   People  v.  Da 

4.  Ben  f.  Slale,  21  Ala.  9;  ».  c,  sS  vis.  ^6  N.  V.  9^  ;  Taylor  r.  People, 
.m.  Dec.  238;  State  v.  Hood,  ^1  Me.  12  Ilun  [N.  Y.)  2:2;  People  v. 
'.;;  Stevens  r.  Slatc.fi6  Md,  202;  Burk  Menken.  36  Hun  (N.  V.J  90;  Stale  v. 
.Stale,  2  Har.  &  J.  (Md.)  416:  Com,  DovW.  ic;  R.  I.  5.-7;  Shuberl  t.  State. 
.  McLaughlin.  f/>  Ma-..^.  (12  Ciisli.)  jo 'lex.  App.  320;  Gonzales  i.  Slale.  12 
1;.  C.[;;  State  t.  Lincoln.  49  N.  H.  Tex.  App.  657,663;  Dill  i.  State,  1  Tex. 
'.4;  State  V.  Morri^nn.  85  N.  C.  ^f.l;  App.  27S;  Suie  v.  Haven.  ^9  Vl,  399; 
;arlon  v.  State,  tS  Oliio  2J1;  Hulcliin-  Slalc  v.  M.iuhews,  42  Vt.  542;  Stale  V. 
m  V.  Com..  82  Pa.  Si.  47S;  Hunter  r.  Morton.  27  Vt.  3J0;  Whart.  Cr.  PI.  & 
■om.,  79  Pa.  Si.  \a\.  Stevick  r.  Com,,  Pr.,  4  297. 

^  Pa.  St.  460;  I'lenwood  f.  Com.,  i;2  Where  Ihe  same  offence  is  described 
'a.  St.  424;  Wavne  v.  Coin.,  26  Pa.  St.  in  dilTerent  counts  it  is  not  neccssarv  to 
54;  Slate  V.  Stewart.  59  Vt.  273;  I'.  S.  allege  the  offence  described  in  each  of 
.  lacoby,  11  Blatchf."  C.  C.41JI ;  I'.  S.  the  several  count*  to  be  other  and  dif- 
.  Scot  I,  4  Itiss.C.C.29;  I  llish.Cr.  ferent  from  thai  deseribed  in  the  others. 
•roc..*44ft;  Whart.  Cr.  PI.  iPr..iJ9i.  Com.  -:  Andrews.  1)2  Maes.  263;  Slate 
6.  Howard  r.  Stale.  34  Ark.  433;  r.  Rust.  35  N.  H.  438, 
tradlev  I'.  Slate,  20  F'la.  738;  Bulloch  •,  People  v.  Garcia,  ^8  Cal.  102. 
■        "  T.  State  r.  Brown.95  N.  C.  685. 

a.  Staler'.  Palmer,  4  Mo.  453;  Bailej 
State.  4  Ohio  St.  440, 
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the  same  transaction,  and  are  mere  variations  of  the  statement  of  ' 
the  same  act,  they  may  be  joined.* 

g.  Charging  Distinct  Offences  in  the  Same  Count.- 

An  indictment  is  bad  which  charges  in  one  count  two  or  more 
distinct  offences,  for  which  different  fines  or  punishments  are 
provided  by  statute.*  However,  where  offences  are  several  in 
their  nature,  and  yet  of  such  a  character  that  one  of  them  when 
complete  necessarily  implies  the  other,  there  is  no  such  repug- 
nancy as  to  make  their  joinder  in  an  indictment  improper;'  and 
it  has  been  said  that  in  an  indictment  containing  but  one  count, 
distinct  felonies  of  the  same  character  and  degree,  though  com- 
mitted  at  different  times,  may  be  joined.*  Where  a  statute 
makes  either  of  two  or  more  distinct  acts  connected  with  the 
same  general  offence,  and  subject  to  the  same  measure  and  kind 
of  punishment,  indictable  separately  and  as  crimes  when  each 
shall  have  been  committed  by  different  persons,  or  at  different 
times,  they,  may,  when  committed  by  the  same  person  at  the 
same  time,  be  coupled  in  one  count  as  constituting  but  one  of- 
fence.*  The  rule  that  the  defendant  must  not  be  charged  with 
having  committed  two  or  more  offences  in  any  count  of  the  in- 
dictment does  not  apply  to  cumulative  offences  denounced  in  the 
same  statute.®  It  is  thought  that  a  count  charging  an  offence 
and  alleging  distinct  matters  of  aggravation  which  might  of  them- 
selves constitute  a  distinct  offence,  is  not  bad  for  duplicity.' 

A  count  charging  two  distinct  offences  is  not  double  if  one  of 
the  offences  is  adequately  and  the   other  inadequately  alleged, 

1.  People  V.  Cuddihi,  54  Cal.  53:  23  N.  H.  415;  State  v.  Nelson,  8  N.  H. 
State  IK  Glidden,  55  Conn.  46;  Merger-  163;  Reed  v.  People,  i  Park.  Cr.  Cas. 
theim  v.  State,  107  Ind.  567;  Fahne-  (N.Y.)  481;  People  r.  Wright, 9  Wend, 
stock  V,  State,  102  Ind.  156;  Davis  x\  (N.  Y.)  193;  Fulmer  t>.  dom.,  97  Pa- 
State,  100  Ind.  154;  State  v.  Hendricks,  St.  503;  s.  c,  10  W.  N.  C.  437;  Com. :. 
38  La.  An.  682;  State  v.  Watts,  82  N.  Bartilson,  85  Pa.  St.  487;  Hutchison  r. 
C.  656;  Staeger  v.  Com.,  103  Pa.  St.  Com.,  82  Pa.  St.  472;  Com.  v.  Schaub, 
469;  Thompson  v.  State,  30  Tex.  356;  (Pa.)  St.  16  Chic.  L.  N.  204;  Sute 
State  f.  Edmondson,  43  Tex.  162;  State  v.  Howe,  i  Rich.  (S.  Car.)  L.  260: 
V,  Haven,  59  Vt.  399;  Sprouse  v.  Com.,  VVomack  v.  State,  7  Coldw.  (Tenn.) 
81  Va.  374"  Byrne  v.  State,  12  Wis.  519;  508:  Davis  v.  State,  3  Coldw.  (Tenn.) 
U.  S.  v.  Jacoby,  12  Blatchf.  C.  C.  491 ;  77;  Greenlow  v.  State, 4  Humph.(Tenn.) 
U.  S.  V.  Hull,  3  Colo.  L.  Rep.  157;  U.  25;  Weathersbv  v.  State,  i  Tex.  App 
S.  V,  Corbin,  1 1  Fed.  Rep.  238.  720,-  U.  S.  v.  Sharp,  Pet.  (C.  C)  131 

2.  Johnson  v.  State,  29  Ala.  62;  s.  c.  But  compare  Ward  xk  State,  22  Ala.iS; 
65  Am.  Dec.  386:  McGahagin  v.  State,  Long  ik  State,  12  Ga.  293;  State  v. 
17  Fla.  665;  State  x\  Weil,  89  Ind.  286;     Bach,  25  Mo.  App.  354. 

Knopf  V.  State,  84  Ind.  316;  s.  c,  17        S.  State  i^.  Rand le,  41  Te<.  292. 
West.  Jur.  33;  State  v.  Shields,  8  Blackf.        4.  Storrs  v.  State,  3  Mo.  9. 
(Ind.)    151;  Com.   v.   Powell,  8  Bush        5.  Byrne  v.  State,  12  Wis.  519. 
(Ky.)  7;  State  v.  McPherson,  9  Iowa        6.  State   v.  Adam,  31  La.  An.  717J 

53;  Ben  V,  State,  22  Ala.  9;  s.  c,  58  Am.  State  v.  Markham,  15  La.  An.  49S. 
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Dec.  234;  State  z\  Taylor,  37  La.  An.  7.  State  v.  Collins,  33  La,  An.  152; 

o;  17  Rep.  788;  State  v.  Stauderman,  Tucker  v.  State,  6  Tex.  App.  251;  >?c- 

La.  An.  286;  State  v.  Palmer,  35  Me.  Kinney    v.    State,    25  Wis.  378.   S« 

9;  Com.  r.  Symonds,  2  Mass.  163;  State  also  Ben  v.  State,  22  Ala.  9;  s.  0^58 

T'.  Beach,  25   Mo.  App.   554;    State  v.  Am.  Dec.  234;  U.  S.  v.  Watkin6,3Cr. 

Fowler,  28  N.  H.  184;  Morse  v,  Eaton,  (C.  C.)  441, 
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ecause  in  such  case  the  latter  allegation  may  be  rejected  as 
jrplusagc,' 

h.  Conjunctive,   Disjunctive  and  Alternative    Aver- 

ENTS, — Where  a  statute  makes  two  or  more  distinct  acts  con- 
ected  with  the  same  transaction  indictable,  each  one  of  which 
lay  be  considered  as  representing  a  stage  in  the  same  offence,  it 

proper  to  charge  conjunctively,  acts  constituting  the  offences 
hich  are  stated  disjunctively  in  the  statute.* 

An  irtdictment  must  not  charge  disjunctively,  or  it  will  be  bad  for 


1.  State  r.  HaKkeH,76  Mc.jfn,;  Com. 

Powell.  S  Busti.  (Kj'.)  7.  See  Slate  :■. 
aimer,  J^  Me.  9;  Com,  t'.  Simpson,  50 
[.-.ss.  (9  Mete.)  138. 
a,  Johnston  v.  State,  3;  Ala.  583; 
nchran  v.  State.  30  Ala.  ^4^;  Ben 
State.  3i  Ala.  9;  6.  c.. '  ,s8  Am. 
ec.  238;  State  v.  Raiford,  7  Port. 
Ma.)  101;  Slicker  i'.  State,  13  Ark. 
17;  People  V.  Frank,  j3  Cal,  507;  Peo- 
e  V.  Ah  Woo.  »8  Cal.  305;  State  v. 
vrne,  47  Conn.  461;;  s.  c,  4  Rep.  168; 
eacord  i'.  People,  M\  III.  6:3;  Slate  x>. 
lout,  I II  Ind.  ny.  Knopf  v.  State,  84 
id.  316;  ..  c.  17  West.  Jur,  333;  Baiigh 


:nd.)  31s;  State  :'.  Kung.  5  Blackf. 
ind.)  314:  Stale  v.  Schweiter.  i^  Kan. 
W;  Hinkle  i..Coni.,4  Uaiia  (Kv,)  i;i8; 
tale  V.  Smith.  31  La.  An.  40'');  Stale 
.  Adam.  31  La.  An.  717;  Stale  %: 
l.irkham.  Ij  La.  An.  498:  Stale  v. 
anton,  4  La.  An.  31;  Slate  v.  Bur^cRK, 
1  Me.  591;  Com.  r.  Ashton.  125  Mass. 
■;+;  Com,  V.  Dolan.  wi  Mass.  374; 
om.  V.  Curran.  119  Mass.  206;  Com. 
,  Nichoit.  92  Mass,  (10  Allen)  199; 
om.  r.  FoM.  80  Masn.  (14  Grav)  qo; 
:om.  V.  Twitchell.  jS  Mass.  (4  Cubh.) 
41  Com,  V.  Ealon,  32  Mass,  (15  Pick.) 
73;  Stale  11.  Gray.  19  Minn.  142;  State 
.  Kancher,  71  Mo.  460;  Stale  x'.  Flint, 
;  Mo.  393;  State  v.  >(urphy.  47  Mo. 
74;  State  V.  McColIum,  44  Mo.  343; 
tale  I'.  Fitzeimmons.  30  Mo.  33'):  Statt 


RicI 


'^PP-  39-  Stale  r'.  Reed,  40  Vt.  603; 
Bonneville  v.  State.  i;3  Wis,  6S0;  U,  S. 
-:  Corbin,  11  Fed.  Fep.  338;  U.  S.  ;■- 
Hull.  4  MrCr.  C.C.  271;  s.c.  14  l-Vd. 
Rep.  324;  f.  S.  r.  Fero,  18  Fed.  Rtp. 
901 ;  Rex  :■.  North,  C.  Dowl.  &  R,  143;  1 
Bish.  Cr.  L.  (3rd  ed.),  k  43<^;  Wharl.Cr. 
PI.  &  Pr„  4  r5i.  Compare  Raisler  v. 
State.  55  Ala,  64;  Burgess  r.  Stale,  44 
Ala.  1^;  Ellis  v.  Stale.  78  Kv.  130; 
Kirbv  I',  State,  i  Ohio  St.  185;  Slate  ;■. 
Dors'ett.  II  Tex.  6^6;  Slate  v.  Vermont ' 
Cent.  R.  Co.,  28  Vt.  583. 

"laud  or  Convar"  AnlBanltlasLettar. 
— An  indictment  under  a  statute  making 
it  a  criminal  olTence  to  "aend  or  convev 
an  insulting,  etc..  letter  or  communiea- 
tion  to  any  female  which  charges  that 
accused  did  "eend  and  convey"  is  tech- 
nically detective,  the  words  "send"  and 
'"convey"  importing  a  dJHerent  mode  of 
tranamission.  Lartson  v.  Stale,  49  N. 
J.L.C2C-    ■      - 


Fletcher,  18  Mo.  42 (:  State  v.  Dilbey. 
1  Miss.  204;  State  f.Price,  it  N.J,  L. 
'>  llalst.)  203:  People 


383;  Bailey  v.  Suie.  4  Ohio' St.  440: 
■lackey  v.  State,  3  Ohio  Si.  3<jj; 
iiough'ton  V.  Sule.  2  Ohio  SI.  <66; 
liate  r.  Dale.  8  Ore.  219;  State  v.  Berg- 
lan,  6  Ore.  341 :  Stale  i'.  Carr,  6  Ore. 
33;  Com.  V.  Miller,  107  Pa.  St.  27i>;  U. 
>.  '.'.  Armslrong,  ;  Phila.  (Pa.)  Z73; 
itate  V.  Brady  (R.  I.).  11  Atl.  Rep. 
J8;  St%tC  V.  Nolan,  15  R.  I.  529; 
iute  ti.  Wood.  14  R.  I.  151;  Stale  v. 
:olwell,  3  R.  I.  284;  State  v.  Posey,  7 


th«  T«xu  titTkr  lawE  charging  that  ihc 
defendant  "did  take  up  and  use  a  horse 
coming  within  the  meaning  of  an 
estray,"  etc.  Is  defective,  becau&e 
"com'ing  within  the  meaning  of  an 
estray"   is   not   an   averment    that   Ihe- 

be  an  offence  to  -lake  up,"  State  v. 
Meschac.  30  Ten.  518. 

An  kfltdavlt  tor  kn  Informfttloit  for 
r4p«,  charging  that  defendant  at,  etc., 
"upon  one  A.  a  female  child,  .  .  . 
did  then  and  there  unlawfully,  felo- 
niously and  forcibly  make  a  violent  as- 
sault upon  her,  and  the  said  A  then 
and  there  unlawfully  and  feloniously 
did  ravish  and  carnally  know,"  Htid, 
fatally  defective  in  having  no  connect- 
ives between  Ihe  clauses.  Strader  v. 
Slate.  91   Ind.  376;  Slate  v.  Moran,  40 
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uncertainty.*  But  where  the  word  "  or  **  in  a  statute  is  used  in 
the  sense  of  "to  wit/' though  in  explanation  of  that  which  pre- 
cedes the  making,  it  signifies  the  same  thing.  An  indictment  is 
well  framed  which  adopts  the  words  of  the  statute.* 

Charging  an  offence  in  the  alternative  of  the  statute  is  not  fatal 
where  the  alternative  words  are  synonymous.  * 

Where  a  statute  contains  several  things  in  the  alternative  under 
an  indictment  charging  all  conjointly,  the  prosecution  will  be  re- 
quired  to  prove  only  so  much  as  will  show  an  offence  to  have 
been  committed  in  one  of  the  ways  specified.* 

17.  Joinder  of  Persons — a.  Who  May  Be  Joined.— Several  per- 
sons  may  be  charged  in  the  same  indictment  for  the  same  act, 
when,  from  its  nature,  it  admits  of  the  agency  of  several  persons 
in  its  commission.*     The  proper  test  has  been  said  to  be  "whether 

Tex.  519;  Hart  v.  State,  2  Tex.  App.  conBned  to   the  second  offence  an  in- 

39;  Clifford  V.  State,  29  Wis.  327.  struction  that  the  jiir^  might  convict  on 

1.  Barber  r.  State,  34  Ala.  213;  Peo-  either  ground  is  reversible  error.   State 

pie  V.  Tomlinson,  35  Cal.  503;  People  v.  r.  West,  21  Mo.  App.  309. 
Hood,  6  Cal.  236;  Simons  7'.  State,  25         "HaiardorSkUl." — An  indictment  K-^r 

Ind.  331;  Com.  t-.  Perrijjo,  3  Met.  (Kv.)  gaming  charged  defendant  with  plavin^ 

5;    State   r.  Drake,  30  N.J.  L.  (i  VV.)  a  game  known  as  '*craps,*' which  W3> 

422,  447;  Com.   V.   France,  2    Brewst.  alleged   to   be   a  game  of  ''hazard  or 

•(Pa.)  ^(^\  State  v.  O'Bannon,  i   Bail,  skill."     Held,  ihsit  the  indictment  w> 

<S.  Car.)  L.  144;  Tompkins  v.  State,  4  not  demurrable  for  duplicity  for  usinjj 

Tex.  App.  161;  Reg.  v.  Craig,  21  U.  C.  the  disjunctive  "or."     SUtc  v.  Hester, 

<^B.  552;  Rex  r.  Middlchurst,  i   Burr.  48  Ark.  40. 

399;  Rex  T'.  Brereton,  8  Mod.  328,  330;         "On     or     About.*' — An     indictment 

Rex  T'.   Stocker,  5   Mod.   137;  Rex    v,  charging  that  defendant  did  unlawfulh 

iitoughton,  2  Str.  900;  Rex  v.  Ward,  2  "carry  on  or  about"  (instead  of  **onjnd 

Str.    747;    Rex    v.    Flint,   Cas.    temp,  about")  his  person  a  pistol  is  defective. 

Ilardw.  370.     Compare  Shafer  v.  State,  Davis  t-v  State,  23  Tex.  App.  637. 
26  Ind.  191;   Fagan    v.  State,  53   Ind.        2.  Blemer  v.  People,  76  111.  265, 271; 

162;  Thompson  v.  State,  37  Ark.  408;  Clifford  v.  State.  29  Wis.  327,  32J. 
State  V.  Beilby,  21  Wis.  204.  S.  State  v.  Ellis,  4  Mo.  474;  Com.  v. 

The  use  of*  "or"  instead  of  "and"  is  Hawkins,  69  Mass.  (3  Gray)  463;  State 
fatal  in  an  indictment  only  where  it  f.  Rutherford,  13  Tex.  24;  U.  S.  r.  Pot- 
renders  the  statement  of  the  offence  un-  fer,  6  McL.  C.  C  186.  Compare  Q\\\' 
certain.  People  v.  Gilkinson,  4  Park,  ford  v.  State,  29  Wis.  330;  Whiteside 
Cr.  Cas.  (N.  Y.)  26.  r.  State,  4  Cold.  (Tenn.)  175. 

An  indictment   for   stealing  five  red         4.  State  T^  Harris,  1 1  Iowa  414;  State 

c<jws  of  the  value  of  fifteen  dollars  each,  v.  Cooster,  10  Iowa  453;  State  v.  Mver<, 

five  black  cows  of  the  value  of  fifteen  10  Iowa  448. 

dollars  each  and  five  white  cows  of  the        5.  See  State  r.  Pile,  5  Ala.  73;  State 

value  of  fifteen  dollars  each  is  not  open  f.  Lonon,  19  Ark.  577;  State  r.  Nail.  19 

to   the   objection    that    the   offence   is  Ark.  563;     Smith  r.   People,    1  Colo. 

charged   in   the  alternative.     Wein  v.  121;  Com.   i\  Sampson,  97  Mass.  407: 

State,  14  Mo.  125.  Com.  v.  Adams,  73  Mass.  (7  Grav)  43- 

Section  1142,  Mo.  R.  S.,  providing  that  Com.  v.  Elwell,  43  Mass.  (2  Mete.)  i<^i 

a  public  oflScer  intoxicated  while  in  the  s.  c,  35  Am.  Dec.  398;  Com.  v.  Coolev. 

performance  of  his  duties,  or  becoming  27   Mass.  (10   Pick.)   37,  38;  Stuart  r. 

intoxicated  so  as  to  be  incapable  to  per-  People,  42  Mich.  255;  State  v.  Ramba 

form  his  ofiicial  duties,  shall  be  deemed  9^  Mo.  462;  State  v.  Gay,  10  Mo.  44O' 

guilty  of  a  misdemeanor,  contains  two  State  r   Nowell,  69  N.  11.  199;  K^ne  :. 

offences  stated  in  the  disjunctive,  and  it  People,  8  Wend.  (N.  Y.)  203;  People  v. 

is  competent  to  indict  him,  according  to  Mather,  4  Wend.  ( N.  Y.)  229, 2^9;  1/^^ 

the  facts,  for  either  or   both   of  these  v.  State,  5  Ohio  5;  Com.  ?».  GillespJi'*  7 

offences,  but  where  the  indictment  was  Serg.    &   R.  (Pa.)  469;    s.  c  10  ^^ 
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ich  offender  be  guilty  in  some  degree  of  the  same  crime,  so 
lat  he  might  be  separately  convicted,  even  though  another  was 
le  actual  perpetrator."  If  each  may  be  so  convicted,  it  is  joint,  and 
therwise  it  is  several.'  So  also  several  persons  may  be  charged 
1  the  same  indictment  in  different  counts,  for  different  offences;* 
ut  it  is  thought  that  where  inconvenience  will  arise  from  such 
linder,  the  indictment  will  be  liable  to  be  quashed  therefor,  in 
le  discretion  of  the  court  ;*  but  where  two  or  more  persons  are 
larged  with  committing  an  offence  which  is  in  its  nature  several, 
ley  cannot  be  joined  in  the  same  indictment.^ 
b.  SUFFIClKNcy  AND  EKJECT  OK  JOINDER — (l)  Geiurally. — 
.n  indictment  against  two  or  more  persons  may  charge  the  act 

>  have  been  done  by  them  collectively;"  but  the  joinder  of  all 
le  parties  interested  in  one  indictment,  in  the  absence  of  statu- 
)ry  provisions  controlling,  is  a  matter  resting  in  the  discretion 
[  the  prosecuting  officers,  and  a  person  indicted  cannot  avail 
imself  of  the  fact  that  others  not  indicted  were  concerned  with 
im  in  the  same  offence.* 

Where  the  offence,  though  committed  jointSy,  is  of  the  nature 

>  be  severally  exclusively,  an  allegation  that  two  or  more  persons 
immitted  it  is  equivalent  to  the  charge  that  each  did  the  act.* 
ut  an  indictment  which,  upon  its  face,  charges  several  defcnd- 
ec.  47^;  State  f.  AtchUon,  3  Lea  >.  State  v.  Nail,  19  Ark.  j6j:  Com. 
'enn.)"7ag;  Stale  v.  Brown.  49  Vt.  f.  Gilleipie,  7  Serg.  &  R.  (Pa.)  46c>;  b- 
7:  Reg.  ».  Kelly.  3  Cox  (C.  C.)  171;  c,  10  Am.  Dec.  475;  Lewellen  v. 
v%.  V.  Whittaker.  7  Den.  (C.  C.)  309,     State.  18  Ten.  .^38. 

o:  Reg.  r.  Haines,  i  Car.  &  K.  368:  «.  Lindsej'  i'.  State,  4S  Ala.  169;  Peo- 

cg.  1:  Nickless.  8  Car.  &  P,  7157:  Re*  pie  v.  Hawkins.  34  Cal.  181;  Vaughn  v. 

L,ockett.  7   Car.  &   P.  ^16;   Rex  v.  State,  4   Mo.  530;  Stale  t.   Hall,  97  N. 

1S.V.7  Car.  &  P.  sii;  Reg.  r.Mazeau,  Car.  474;  Sute  t:  Deaton,  92  N.  Car. 

Car.  &  P.  676;  Reg.  r.  Smith,  j  Moo.  768;  State  r.  Roulatone.t  Sneed  (Tenn.) 

V.   •.  c.  2    Lewin   1 19.  297;  Reg.   v.  107;  U.  S.  v.  McDonald,   3  Dill.  C.  C. 

■rrinh,   1    Moo.   &    R.   219;   Reg.   v.  mi;   U.  S.  V.  Kazlnski,  1  Sprague  C. 

.irse,    I    Moo.    &     R.    360;   Res   v.  C.  ■;  ;    V.  S.  t:  Davis.  33   Fed.    Rep. 

andlev.  Rus«.  &  Ry.  305.            *  631;  Reg.  v.  Develt.  8  Car.  &  P.   ^6i; 

Laxcanr  and ■•eal^nf  BtolHi  Ooodi. —  Reg.  v.  IUve«,  2  Moo.  Si  R,  155;  fteg. 

thief  andareceiverofthestolengoode  v.  Atkinson,  i  Snlk.  182;  Rei  v,  I'hiT- 

IV    be    jointly     indicted.      Com.    r.  lipe,  2    Strange  921;  Reg.  i'.  Dovev.  i 

dams,  73  Mass.  (7  Gray)  43,     Com-  Law  J.  Rep.  (N,  S.)  M.  C,  lo.s;  e.  e.,  2 

re  People  i'.  Hawkins,  34  Cal.  181.  Eng.  L.  &  Eq.  ^32;  b.  c.,  i.^  Jur.  230. 

1.  Com,  V.  McCtiord,  1   Dana  (Ky.)  lAToanr ftndKMelTlnc Itolan Ooodi. — 

•.    See  Stale  t.  Edwards.  60  Mo.  41^.  Tw'o     personB    cannot     be    proceeded 

AcoauoriH  bafon  or  aAar  tha  fut  against  in  the  same  indictment,  one  for 

IV  be  joined  <n  one  indictment.    Train  the  larcenv  of  the  goods,  the  other  lor 

head.  Prcced.  13.  19,     See  Scullv  !■,  receiving,' etc.,   Ihe    same.     People    v. 

ate,  39  Ala.  240;  Clillon  v.  State,  ^3  Hawkins,  34  Cal.  181.     Compart  Com. 

1.  241;  Com.  i:  Gannett.  83   Mass.  (l  v.  Adams,  73  Mass.  (7  Gray)  43. 

lien)  7;  Hartshorn  v.  Stale.  29  Ohio  B.  Stale  v.  Johnson,  37  Minn.  403. 

.  631;;  Baker  f.Stale.i2  Ohio  St.214;  6.  State   v.  Davis,  j  Sneed   (Tenn.) 

ate  f.  Clavton.  11  Rich.  (S.  Car.)  L.  273;  State  v.  Jackson,  32  Me.  40.     See 

i;     Thom'pson     v.     Stale,     Humph,  aliio  Stale  f.  Steptoc,  65  Mo.  640. 

enn.)  138;  Duhman  v.  State,  1  Tex,  7.  State  v.  Wadsworth.  30  Conn,  ;i;; 

pp.  593.  Slate  :'.  Mills,  39  N.J.  L.  (10  Vr.)  iVj. 

S,  Com.  V.  Gillespie,  7   Serg.  &   R.  See  afso  State  v.  Ramho,  95  Mo.  ^i'li. 

'a.)    469;    %.  c,    10   Am.    Dec.    475;  Compare   Slate    t>.   Bridges.  24  Mo. 

rwcllen  v.  SUte,  18  Tex.  538.  353- 
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ants  for  several  offences,  committed  by  them  independently  of 
each  other,  some  of  them  being  committed  by  some  of  the 
defendants  at  one  time,  and  some  of  them  by  other  defendants 
at  another  and  different  time,  is  fatally  defective.*  But  the  fact 
that  some  of  the  counts  of  an  indictment,  all  the  counts  of  which 
charge  the  same  felony,  and  against  the  same  persons,  include 
also  another  person  as  defendant,  does  not  render  the  whole 
indictment  bad.* 

(2)  Principal  and  Accessory. — The  common  law  rule  is  that  the 
principal  and  all  accessories  before  and  after  the  fact  may  be 
properly  joined  in  an  indictment.*  In  an  indictment  against  both 
the  principal  and  accessories,  the  count  against  the  accessories 
should  state  the  facts  as  fully  as  the  counts  against  the  principal. 
and  should  not  do  so  simply  by  reference  to  the  latter  count* 
It  has  been  said  that  an  accusation  in  an  indictment  against  prin- 
•cipal  and  accessory,  which  commences  and  concludes  in  the 
manner  provided  by  statute,  amounts  to  but  one  count,  and  the 
objection  that  each  is  separate  and  should  have  the  statutor)' 
conclusions  is  not  well  taken.^ 

1.  Elliott  V,  State,  26  Ala.  78.  may  be  filed,  even  though  it  does  not 

2.  Clarke  v.  State,  32  Ind.  67;  Casily  appear  from  the  return  of  the  examin- 
V.  State,  33  Ind.  62.  ing  magistrate  that  it  was  committeii 

8.  See  Scully  V.  State,  39  Ala.  240;  jointly;  but  the  burden  of  proving  that 
Clifton  V,  State,  53  Ga.  241 ;  Bulloch  v.  it  was  jointly  committed  is  on  thepro>e- 
State,  10  Ga.  47;  s.  c,  54  Am.  Dec.  369;  cution.  Stuart  v.  People,  42  Mich.  255. 
State  V.  Carver,  49  Me.  488;  Com.  v.  Adultery. — Joint  indictment  mav  be 
Gannett,  83  Mass.  (i  Allen)  7;  Harts-  found  where  the  same  evidence  as  to 
horn  V.  State,  29  Ohio  St.  635;  Baker  the  act  which  constitutes  the  crime  ap- 
V,  State,  12  Ohio  St.  214;  State  v.  plies  to  all  persons  indicted.  There- 
Clayton,  1 1  Rich.  (S.  Car.)  581 ;  Thomp-  fore,  where  a  married  woman  and  single 
«on  V.  State,  5  Humph.  (Tenn.)  138;  man  commit  adultery  they  majr  be  in- 
Dunman  v.  State,  i  Tex.  App.  593.  dieted  jointly.    Com.  v.  Elwell,2  Mete 

4.  Territory  v.  Conley,  ^2    Wyo.  Tr.  190;  s.  c,  35  Am.  Dec  398. 

33 1 .  Auault  and  lacitliiff  AuanXt— An  in  • 

0.  Bulloch  V.  State,  10  Ga.  47;  s.  c,  dictn^ent    against   two,   charging  one 

54  Am.  Dec.  369.    .  with  an  assault,  with  intent  maliciously 

An  indictment  charging  that  certain  and  feloniously  to  kill  and  murder,  and 

persons  on  a  certain  date  did  unlaw-  the  other  with  maliciously  and  feloni- 

fully  play  for  money  charges  them  sev-  ously  inciting  his  codefendant  to  make 

erafly  with  separate  and  distinct  misde-  an  assault  with  that  intent,  is  good  at 

meanors,  and  a  conviction  may  be  had  common  law.      State  v.  Pile,  5  Ala.  7:. 

against  either  upon  proof  that  he  has  Aasaolt  and  Battery. — Two  persons 

plaved  with  any  person.     Lea  v.  State,  may  commit  an   assault  and  batterv. 

64  Miss.  294.  eaclh  on  the  other,  at  the  same  time,  but 

The  words  "Jointly  and  seTerally"  in  each  would  be  guilty  of  a  several  ot- 

an  indictment  of  two  persons  for  threat-  fence,  and  if  severally  charged  mav  be 

ening  to  take  the  life  of  another,  held  joined  in  the  same  indictment;  but  the 

to  be  mere  surplusage.     Gay  v.  State,  court  has  the  discretion  to  quash  the 

3  Tex.  App.  160.  indictment.     State  t».  Lonon,  19  Ark. 

Where  persons  held   for  trial  for  a  577. 

joint  offence  were  arrested  on  separate  Two  persons  may  be  charged  in  the 

complaints  and  warrants,  they  may  still  same  count  of  an  indictment  for  assault 

be  joined  in  the  information  and  jointly  and  battery  upon  two  or  more  persons. 

tried,  unless  they  claim  separate  trials  State  v.  Rambo,  95  Mo.  463. 

under  the  statute.     Stuart  v.  People,  Libel. — An  indictment  for  libel  con 

42  Mich.  255.  tained  two  counts,  one  against  a  cor- 

An  Information  as  for  a  Joint  offeivoe  poration,  and  the  other  against  two  '^^ 
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lUnti ;  AvarantiL                INDIC  TMENT.  Joinder  sf  Faranu. 

iduals;  the  matter  alleged  was  the  are  charged  with  ^parate  duties  in  the 
ne  in  both  count*.  //?/^.  that  there  government  of  the  corporation,  the 
li  no  error  in  the  joinder  of  the  officers  of  such  two  departments  can- 
ints.  State  v.  Atchison,  3  Lea  not  be  joined  in  one  indictment,  charg- 
E^nn.)  719.  ini;  a  breach  of  public  diilv.  Slate  v. 
sun* — Offlom  of  Oorpor«tlo]u. —  Hall.97  N.  Car.  474. 
here  an  act  of  incorporation  of  a  OtmtKoiXj. — Two  defendants  cannot 
iipike  road  and  bridge  companjr  be  joinllj' indicted  in  a  single  count  for 
de  it  the  A\i\y  of  the  president  and  the  offence  of  obscenitv,  the  act«  which 
ector*  to  keep  the  road  in  repair,  constitute  such  olfence  being  in  their 
1  the  neglect  to  do  so  was  declared  a  nature  personal.  Such  indictment  will 
idemeanor  In  the  president  and  In'  be  quashed  for  duplicilr.  State  v. 
idual  directors  for  the  time  being,  it  RouUtone.  3  Sneed  ;Tenn.)  107. 
s  bt(d  that  an  individual  director  Slarkie  sa^B  (I  Stark.  PI.  id  ed.  45; 
jht  beindictcdforBuchncglect.either  that  "if  in  the  same  indictment  as 
lurately  or  jointly  with  his  codirec-  found  bj  the  grand  jury,  several  of- 
■-,  and.  on  conviction,  might  be  pun-  fences  be  alleged  to  have  been  corn- 
ed separately,  although  the  board  ot  milted  by  several  'persons,  no  advan- 
I'Clora  consisted  of  eeven  memtters.  tage,  it  seems,  can  be  taken  either  upon 
i  the  concurrence  of  a  majority  was  demurrer  or  arrest  of  judgment;  though 
'eB>ary  10  the  doing  of  a  corporate  the  court  will,  in  its  discretion,  either 
Kane  v.  People,  S  Wend.  203.  quash  Ihe  indictment  altogether  or  use 
ider  such  acl.  the  offence  is  set  such  measures  a»  shall  obviate  any  in- 
lh  with  sufficient  certainly,  bv  re-  convenience  (see  Young  v.  Rex.  3 
ngthe  substance  of  the  statute'  im<  T.  R.  98.  106:  Rex  v.  Kingston.  8 
lin^  the  duty,  averring  the  company  East  41.  46)10  the  defendants  which 
be  m  existence  as  a  body  corporate,  might  otherwise  arise.  If  Ihe  charging 
1  that  they  have  erected  gates,  and  the  offence  to  have  been  committed 
icted  toll,  without  formally  alleging  severally     makes     each    such    case    a 

road  to  have  been  made  and  com-  separate  indictment,  and  though  there 

ted.  adding,  that  the  defendant  was  are  instances  where   Indictments  have 

director,  that  he  bad   notice   of  the  been  quashed  for  charging  several  of- 

id  being  out  of  repair,  and  had  been  fences    to    have    been    committed    by 

ilty  of  a  neglect  of  duty  in  the  prem-  several  pe^son^,  as  against  several  offi- 

s.      Com.   V.  Cooley,' 17  Mass.   (10  cer*  ^aed  (olcrr  oficioram  tHomm,  Jt- 

:k.)  37.  faraliltr,  txlorsive  ttptrunt,  etc.;  yet 

lUadamMJUin. — Person*    guilty    of  there  are  a  great  number  of  authorities 

'demeanors  may   be  Indicted   sepa-  which  show  thai  an  indictment  charg- 

■■Iv  or  Jointly.     State  i'.  Nowell,  60  ing  the  olTcnce  to  have  httn  commliied 

li.  im.  srpiiraliitr    would    be    good.      Thus. 

riiougn   several  defendants   may  be  though  an  indiclmenl  against  four  per- 

luded  in  one  indictmeni   for  several  sons,  for  erecting  four  several  inns  and 

tinct     misdemeanors     of   Ihe    same  sellingvictuals  to  travellers(i(/<-ewnii»i> 

id.  if  severally  charged,  it  Is  within  ■onrmen/.m   (see  Rex   v.   Klngslon,  8 

■  discretion   of  the  circuit   court   to  East    41.   47;  i  Hale,  P.   C.   174!   was 

i-h  sui-h  indictment.     Slate  f .  Nail.  qua»hed.  vet  ii  w  as  for  want  of  alleging 

Ark.  563.  that  they  did  Ihe  act  ffparaliler  which 

Several  offenders  may,  In  some  cases,  would  have  made  the  charges  as  several 

included  in  the  same  Indictment,  for  indictments;    and.  according  10  Lord 

Ferenl  offences  of  the  same  kind,  the  Hale   (j  II.  P.  C.  174). 'it  is  common 

rd    separately     being      inserted    to  experience  at  this  day  that  twenty  per- 

ke   the   charge  several  as   to  each,  »o^^  mav  be  indicted   for  keeping  dis- 

wellen  v.  State,  iH  Tei.  538.  orderly  nouses,  and  they  are  dailv  con- 

rhua  two  cannot  l>e  Indicted  jointly  victed  upon  such  indictments;  lor  Ihe 

being  drunk.      Stale  f.   Deaton,  91  word  j^^orn/f/rr  makes  them  separate 

Car.  788.  indictments.'  (See  Young  v.  Rex.  3 
tucttOMer*.— Two  persons  cannot  be  T.  R.  98.  106.)  But  It  seems  to  war- 
mly indicted  for  pursuing  the  busi-  rant  •iuch  a  joinder  in  the  same  indict- 
-«  of  auctioneers  without  a  licence,  men!.  The  oflences  must  be  of  Ihe  same 
lUKhn  f.  The  State.  4  Mo.  530.  nature,  and  such  as  will  admit  of  the 
MpwttnanM  of  Mtuilclpkl  Corpora-  same  plea  of  the  same  judgment." 
n.— Where  two  separate  and  diHiincI  See  Com.  v.  McChord,  1  Dana  (Ky.) 
'  municipal  corporation  14J. 
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INDIFFERENT— INDIRECTL  Y— INDIVIDUAL 

mSIFFEBEirr.— Impartial ;  unbiassed.^ 

nroiOEHT.— See  note  2. 

nroiONITT.— See  DIVORCE. 

nroiEECTLT.— See  note  3. 

INDIVIDTTAL. — A  natural  person;*  personal.* 

1.  Under  an  act  requiring  indifferent  on  of  any  opposition.  Davis  v.  Barnej, 
appraisers  to  be  appointed  of*^  land  2  G.  &  J.  (Md.)  383. 
taken  execution,  an  uncle  of  the  plain-  4.  Com.  v.  Pittsburgh,  41  Pa.  St. 
tiff  is  not  indifferent.  Tweedv  v,  283;  s.  c,  i  Wall.  (U.  S.)  272. 
Picket.  I  Day  (Conn.)  109.  Nor  a  In  an  act  giving  individuals  the  right 
nephew  by  marriage.  *'The  legislature  to  use  the  road  of  a  railroad  and  to 
in  directing  that  the  appraisers  should  place  cars  thereon,  'individuar'  includes 
be  indifferent  must  have  intended  that  partnerships  and  corporations.  Penn- 
there  should  not  be  such  a  relation  sylvania  R.  Co.  r.  Canal  Commission- 
between  them  and  the  parties  as  could  ers,  21  Pa.  20.  So  in  an  act  providing 
bias  their  minds  and  induce  them  to  that  *^no  abatement  shall  be  made  in  the 
act  with  partiality.  As  the  degree  of  taxes  of  any  individual  untiC  etc. 
relationship  is  not  designated,  it  is  rea-  Otis  Co.  v,  Inhabs.  of  Ware,  8  Grav 
sonable  to  adopt  the  rule  presented  by  (Mass.)  509. 

statute  as  to  cases  in  which  judges  are  6.  ^'Individually'*  is  used  of  tiie  lia- 

disqualified  to  judge  between  parties.^'  bility   of    stockholders    in   distinction 

Fox  V,  Hills,  I  Conn.   295.    The  ap-  from  their  liability   in  their  corporate 

praiser  is  not  indifferent  who  bears  the  capacity.     Sewall  v,  Allen,  6  Ward  (N. 

relation  of  landlord  and  tenant  to  one  Y.)   347.     It  means  "jjersonall/,"  not 

of  the  parties.     Mitchell  v.  Kirkland,  "severallv."     Mann  v.  Peuty,  a  Sandf. 

7  Conn.  229.  Ch.  (N.  V.)27o.     See  Stockholders. 

2.,  A  trust  "to    aid   indigent  young  Under  an  act  making  ever)- neglect 

men     ...    in  fitting  themselves  for  to  keep  and  preserve  the  road  in  good 

the  evangelical  ministry"  is  not  void  for  repair  a  misdemeanor  in  the  president 

uncertainty.    "Neither    of   the    words  and  individual  directors  of  a  turnpike 

indigent'  or  ^evangelical'  is  of  rare  use  company,  the   liability  of  the  directors 

or    hidden   meaning.    They  are  quite  is   personal   and   several.    "If  the  in- 

within  ordinary  intelligence  and  point  dividual  officers  are  deemed  guiltv  of 

with  a  sufficient  degree  of  certainty  to  an  offence,  they   must  be  individualk 

the  individual  to  enable  the  statute  of  punishable,  which  of  course  must  be 

charitable  uses  to  distinguish  him  from  personal."     Kane  v.  People,  3   Wend 

all  others.     It  is  a  sufficiently  accurate  (N.  Y.)  303. 

statement  in  this  connection  to  say  that  IndlvidUAl  Banlrar,  in  a  statute  forbid- 

they  describe  a  man  who  is  without  suf-  ding  "any  bank,  banking  association  or 

ficient  means  of  his  own,  and  whom  no  individual    banker    to    advertise,"  etc. 

person  is  bound  and  able  to  supply  to  "The  contest  is  what  is  meant  bv  the 

enable    him    to    prepare    himself    for  two  words  individual  banker.'   There 

preaching  the  gospel."     Storr's   Agri-  is  no  contest  as  to  what  would  be  meant 

cultural  School  v.  Whitney  (Conn.),  35  by  either  word   if  it   stood  alone.   •  • 

Abb.  L.  J.  384.                    '  An  individual  is  one  entity,  one  distinct 

8.  Where  the  expression  "shall  take  being,  a  single  one,  and  when  spoken  of 

directly  or  indirectly  for  loan  of  money"  the  human  kind  means  one  man  or  ony 

is  used  in  a  usury  statute,  any  contriv-  woman.    To  individualize  is  to  single 

ance,  if  the  substance  of  it   be  a  law,  out  from  the  species.    So  that  a  rigid 

will   come  under  the  word  indirectly,  definition    of    the     Words    Individual 

Floyer  v.  Edwards,  i  Cowp.  115.  banker'  is  one  person  banking  alon^- 

In  a  contract   by  the  defendant  "not  .     .     .     The  plaintiffs  contention  is  that 

to    be    concerned,  direct    or    indirect,  the  legislature  used  the  word  Individual' 

in  any  line  of  stages  in  opposition  to"  in  the  sense  of  natural,  and  that  by  the 

the  plaintiff,  the  word  "indirect"  is  used  words  'individual  banker'  it  means  such 

for  the    special    purpose  of  guarding  a  banker  as  any  one  or  more  member* 

against  any  kind  of  interference  by  the  of  the  commonwealth  may  be  in  the 

defendant  in   aiding  or  in  any  manner  exercise   of   no  more  than  the  rights 

promoting  the  establishing  or  carrying  common  to  all,  and  not  resting  on  anv 
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INDOOR-INDUBITABLE— INEVITABLE  ACCIDENT. 


nroOOR.— See  note  i. 

IKDOSSEKEBTS.— See  Bills  and  Notes. 

IBDUSITABLE.— See  note  2. 

ISDXrcXMEirT.— See    Pleading;   Contracts;    False  Pre- 

ENCES;  Prostitution. 

IBXLIGIBLE. — (See  Eligible). — Disqualified  to  hold  office  as 
leW  as  disqualified  to  be  elected  to  an  office.* 

INEVITABLE  ACCIDENT  OB  CASTTAITT.— (See  Accident; 
i.cT  OF  God;  Carriers;  Negligence;  Shipping). — A  fortui- 
ous  event ;  an  accident  which  cannot  be  foreseen  or  prevented.* 


>eci3l   franchise  or   privilege  derived  In  tai 

om  positive  law.     .     .     This  is  a  short  Ourian. 

Iirase   taken   into   legislative  parlance  casualty, 

1   present  in  a  few  words  the  idea  of  it.   inevil 
le  who  has  availed  himselfof  the  pro- 


of Hagllganea  uiA  OonunoB 
■■'To   make   an   accident,  or 

iuaiiy,  or,  at  the  law  BOmctimcs  stale* 
inevitable  accident,  it  must  be  such 
accident  as  the  defendant  could    not 


I  any  person  who  will  singly  comply 
ilh  the  prerequisites*  it  is  used  to  dls- 
nguish  one  person  doing  banking  in 
le  way  those  acts  authorize  from  an 
.^ociation  of  persons  joining  together 
lerefor.  .  .  .  An  individual  banker, 
len,  is  he  who  has  availed  himself  of 
le  banking  statutes  and  become  em- 
iwered  to  do  banking  thereunder." 
eople  V.  Doty,  60  N.  V.  115. 

1.   Promissory  notea  do   not   pass  by 

liequest  of  "indoor  moveables."  Pen- 
iman  v.  French,  17  Pick.  (Mass.)  404; 

c,  18  Am.  Dec.  \oa. 

A  bequesl  of  "aU  I  possess,  indoors 
-J —    ..  ^ju    pjigj   fgji   -.1--- 


V  the  use  of  the  kin 
othee 


iigency 


the    Clrc 

he  was  placed."  If  one  who  is  doing 
a  lawful  and  proper  act,  using  due  care 
and  proper  precautions  necessary  lo 
the  exigency  of  tlie  case  to  avoid  injur- 
ing others,  accidentally  does  injure  an- 
other, it  is  the  result  of  pure  accideM, 
or  is  Involuntary  and  unavoidable,  a^  1 
no  action  will  lie.  Brown  ii.  Kendn.l, 
6  Gush.  (Mass.)  296. 

"All  causes  of  inevitable  accident 
caius  /orluilHt  may  be  divided  into 
two  classes,  those  which  are  occasioned 
by  the  elementary  forces  of  nature,  un- 
connected with  the  agency  of  man  or 
other    cause,   and    those    which    I 


olar  r.  Tolar.  3  Hawks  (N.  Car.)  74;     their  origin   either   in  the  whole  o 


c,  14  Am.  Dec.  575. 

3.  "When  such  terms  as  'clear,  pre- 
se.  explicit,  unequivocal  and  indubi- 
ible '  are  used  by  itie  courts  In  defining 
le  requisite  proof  of  a  particular  fact 
)  be  made  out  by  verbal  testimony,  it  is 
leant  that  a  conviction  shall  l>e  fastened 
the  minds  of  the  jurors  as  strong 


part  in  the  agency  of  n 


i,ofnoi 


)r  misfeasance,  c 
ler  cause  independent  of  the  agencj" 
natural  forces.  It  is  obvious  ijiut  it 
uld  be  altogether  inconjjruous  lo 
apply  the  term  'act  of  God'  to  the  lal- 
vitable   accident." 


.ply   t 


ert>aJ  testimony  is  able  to  convey.     It    gent  v.  Smith,  1   C,  P.  Div,  ajj;  For- 
meant  that  witnewes  shall  be  found     ward  v.  Pittard.  I  T.  R.  17.   The  latter 


be  credible — that  the  facts 
ley  testify  are  distinctly  remem 
ered — that  details  are  narrated  e» 
ctly  and  in  due  order,  and  that  statt 
lents  are  true.  T^e  word  'indubitabii 
.  .  was  used  in  a  sense  subject  t 
lese  limitations,  and  would  necessi 
ily  so  be  understood.  Absolute  cei 
linty  Is  of  course  out  of  the  question. 

jbject  matter. 
■      St.  318. 


vitable  accident  does  n< 
cuse  a  common  carrier.  McArthur  v- 
Sears,  21  Wend.  (N.  Y.)  190;  Merritl  v. 
Earle,  3iBarb,  {N.  Y.)38;  s.c.lgN.Y. 
1 16^  Redpath  v.  Vaughan,  C2  Barb.  ( N, 
Y.)  498.  '-But,  are 'act  of  God' and -in- 
eviuble  accident,  convertible  terms?  No 
doubt  they  were  so  viewed  by  Sir  Will- 
iam Jones,  who  introduced  the  second 
ith  relation  to  their  phrase  in  order  to  avoid  the  difficulty  of 
Spencer  v.  Colt,  89  particularizing  certain  eminently  unex- 
pected events  as  God's  acts,  leaving  all 


JMm»a.INEVITABLE  ACCIDENT  OR  CAS[/ALTY.JkAm&^ 

this  paraphrase  has  been  rejected,  and  in  Dr.  Lushington,  in  the  case  of  The 

which  accidents  which  have  been  sup-  Europa,  **mu8t  be  considered  as  a  rela- 

posed  to  be  inevitable  have  nevertheless  tive  term,  and  must  be  constnicd  not 

been  held    not  to  be    'acts    of   God,'  absolutely  but  reasonably  with  rtgud 

and   hence   not  grounds  on  which  the  to  the  circumstances  of  each  particular 

liability  of   the  carrier  could   be  dis-  case.     Viewed  in  that  light,  inevitable 

charged/'  Wharton's  Law  of  Neg.  553.  accident  may  be  regarded  as  an  occur- 

**The  general   principle  is  clear;    the  rence  which  the  party  charged  with  the 

*act  of   God'   is   natural  necessity — as  collision  could  not  possibly  prevent  hj 

winds  and   storms,  which    arise   from  the  exercise  of  ordinary  care,  caution 

natural  causes,  and  is  distinct   from  in-  and   maritime    skill.'*      The   Morning 

evttable  accident."     Mansfield,  C.  J.,  Light,  2  Wall.  (U.  S.)  550.    But  in  the 

in   Trent   Proprs.  v.   Wood,  4   Doug.  Grace  Girdler,  7  Wall.  (U.  S.)  203,  it 

287.  was  said,  Swayne,  J.,  delivering  the 

IntbeLawof  CoUIbIoiib. — "Where  the  opinion  and  Chase,  C.  J.,  andCuF- 
collision  occurs  exclusively  from  natural  ford  and  Davis,  JJ.,  dissenting: 
causes,  and  without  any  negligence  or  "Inevitable  accident  is  where  a  vessel 
fault  either  on  the  part  of  the  owners  is  pursuing  a  lawful  vocation  in  a  law- 
of  the  respective  vessels,  or  of  those  en-  ful  manner,  using  the  proper  precau- 
trusted  with  their  control  and  manage-  tions  against  danger  and  an  accident 
ment,  the  rule  of  law  is  that  the  loss  occurs.  The  highest  degree  of  caution 
must  rest  where  it  fell,  on  the  princi-  that  can  be  used  is  not  required;  it  is 
pie  that  no  one  is  responsible  for  such  enough  that  it  is  reasonable  under  the 
an  accident  if  it  was  produced  by  circumstances."  "When  there  is  area- 
causes  ever  which  human  agency  could  sonable  doubt  as  to  which  partj  i$  10 
exercise  no  control  .  .  .  Inevitable  blame,  the  loss  must  be  sustained  by  the 
accident,  as  applied  to  cases  of  this  party  on  whom  it  has  fallen.*' 
description,  must  be  understood  to  In  Leases. — Fire,  against  the  will  and 
mean  *a  collision  which  occurs  when  without  the  negligence  or  other  default 
both  parties  have  endeavored  by  every  of  the  lessee,  happening  from  some 
means  in  their  power,  with  due  care  cause  to  him  wholly  unknown,  is  an  in- 
and  caution,  and  a  proper  display  of  evitable  casualty  within  the  meaning  of 
nautical  skill,  to  prevent  the  occurrence  the  term  as  used  in  an  exception  in  a 
of  the  accident.  The  Locklibo,  3  W.  covenant  to  keep  in  good  repair.  **lt  h 
Rob.  318;  The  John  Frazer,  21  How.  admitted  that  a  casualty  may  beinevi- 
184.  It  is  not  inevitable  accident,  as  table  without  happening  bv  the  act  of 
was  well  remarked  by  the  learned  God  or  by  the  public  enemies  oi  the 
judge  in  the  case  of  the  Juliet  Erskine,  country.  In  the  present  case,  the  ex- 
6  Notes  of  Cases  634,  where  a  master  pression  seems  to  me  to  mean onlv  such 
proceeds  carelessly  on  his  voyage,  and  casualties  as  are  inevitable  by  the  de- 
afterwards  circumstances  arise  when  it  fendant,  and  not  such  as  might  not  be 
is  too  late  for  him  to  do  what  is  fit  and  avoided  by  the  united  efforts  of  the 
proper  to  be  done.  He  must  show  that  whole  society.  .  .  .  An  accident 
he  acted  seasonably  and  that  he  'did  which  happens  without  the  slightest  <fc- 
every thing  which  an  experienced  mar-  gree  of  negligence  or  default  of  the 
iner  could  do,  adopting  ordinary  cau-  defendant  is,  as  to  him,  an  inevitable 
tion,'  and  that  the  collision  ensued  in  casuality."  Hodgson  v.  Dexter,  1  Cr. 
spite  of  such  exertions.  The  Rose,  7  C.  C.  109;  s.  c,  1  Cr.  (U.  S.)  345- 
Jur.  381."  In  a  covenant  in  a  lease  for  abatc- 

Clifford,  J.,  in  the  Union   Steam-  mentof  rent  "in  case  the  said  warehou>e 

ship   Co   V.  N.    Y.  &    Va.    Steamship  and  building,  or  any  part  thereof  n^- 

Co.,   24  How.  (U.    S.)    313;  Lucas   v.  spectively,  shall  at  any  time  during  the 

Steamboat  Swann,  6  McLean  (C.  C.)  said  term  be  destroyed  or  damaged  hj 

283.     And  see  The  Brazas,  14  Blatchf.  fire,    flood,    storm,'  tempest   or  other 

(C.  C.)  446.  inevitable  accident,"  the  inevitable  ac- 

A  collision  resulting  from  the  dark-  cident  intended  is  ejusdem  gentris  with 
ness  of  the  night,  neither  party  being  in  the  other  terms  used  and  does  not  in- 
fault,  is  an  "inevitable  accident."  After  elude  one  arising  from  defective  con- 
quoting  the  above,  the  same  judge  says:  sh-uction  of  the  building.  "It  is  said 
"When  applied  to  a  collision  occa-  that  inevitable  accident' include§  that 
sioned  by  the  darkness  of  the  night,  which  was  not  evitable  by  the  acts  of 
perhaps  a  more  general  definition  is  al-  the  defendant.  I  do  not  think  that  is 
lowable."      "Inevitable  accident,"  says  the   real   meaning.    The   clause  fei  I 
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p*u.  INFAMOUS  CRIMES. 

VFAXOnS  CRDCEa 

SeBnition,  60;;.  dure,  604. 

What  Crimea  Are  Infamous,  603.  3.  Coniidereda*loEftct,6a^ 

I.   CoHsidertd    at     lo     Proct-  III.  Effect,  C06. 

SeflnitioiL — An  infamous  crime  is  one  which  works  infamy 
he  one  who  has  committed  it.* 

L  Wliat  CnmM  An  bi&iiioiu — 1.  Considered  as  to  Procedure. 
he  importance  of  the  term  within  the  United  States  is  princi- 
y  due  to  its  significance  as  used  in  the  federal  constitution, 
ch  forbids  prosecution  for  such  crimes  otherwise  than  by  in- 
ment.*  It  was  formeriy  held  by  the  federal  courts  that  no 
le  was  infamous  within  the  meaning  of  that  provision  unless 
as  expressly  made  infamous  or  declared  a  felony  by  an  act  of 
gress.*    Thus  the  offences  of   stealing  or  embezzling   from 

mails  *  of  passing  counterfeit  money  of  the  United  States 
1  intent  to  defraud;*  embezzlement  as  defined  by  the  federal 
utes*  and  the  offence  of  wilfully  and  fraudulently  omitting 
ts  of  a  bankrupt  from  the  inventory  of  his  effects,'  were 
1  not  to  be  infamous  crimes  requiring  an  indictment  for  their 
iecution  ;  and  in  the  absence  of  some  positive  provision  in  the 
ute,  the  presumption  of  the  court  is  against  an  intention  of 
gress  to  make  the  offence  infamous.*  This  doctrine  has  since 
1  expressly  disapproved  by  the  Supreme  Court  of  the  United 
tes,  where  it  has  been  decided  that  any  crime  which  is  punish- 
;  under  the  laws  of  the  United  States  by  imprisonment  for  a 
n  of  years  at  hard  labor  is  an  infamous  crime,  and  cannot  be 
iecuted  except  upon  indictment  or  presentment  by  a  grand 
',*  and  that  court  has  also  held  that  crimes  against  the  United 
Ics  punishable  in  a  state  prison  or  penitentiary,  whether  with 
^■ithout  hard   labor,  are  infamous  crimes,**  thus  repudiating 

t,  intended  lo  applj'  to  matters  out-  ger."       Fed.     Const.,    Amendment    5. 

the  existing  state  of  things    and  S.  United   States   v.   Wj'nn,  9   Fed. 

ide   the   acU  and    deCaulU  of  the  Rep.  886. 

racting  parties."     Fry,  J.,    Sauer  4.  United    States  -u.   Wynn,   g  Fed. 

itton,  7  Ch.  D.  815;  8.  c,  16  W.  R.  Rep.  886;    United   Slates  v.   Baugh,  t 
Fed.  Rep.  784. 

tire  occurring  without   an^   fault,  B.  United   States  i'.   Yates,   6    Fed. 

igence  or  blame  of  the  lessee,  and  Rep.  S61 ;  s.   c,  1   Cr.    L.    Mag.    t,io\ 

h  could  not  reaaonablj'  be  put  out.  United   States  i'.  Burgess,  9  Fed.  ftep. 

I    inevitable    casualty   within    the  869;   United    Slater   v.    Field.   16  Fed. 

ling  ofa  covenant  lo  surrender  in  Rep.  778;  /*    rt   Wilson.  18  Fed,  Rep. 

order  and  condition,  ordinary  dc'  33. 

and   inevitable  casualty  excepted.  «.  United   States  f.  Reillej-,  30.  Fed. 

!}  V.  Dufly  (Pa.),9Ccnt.  Rep.  410.  Rep.  46, 

I  Bouv.  L.  Diet,  (ijthed.)  793.  t.  United  States   v.  Block,  4  Sawjr. 

"No   penon   shall  "be  held  to  an-  (C,  C)  3:1. 

for  any  capital  or  otherwise  Infa-  B.  United  Stales  r.  Cross,  1  MacAr. 

;  crime  unless  on  the  prehcntment  (C.  C.)  149. 

idictment  of  a  grand  jury,  except  9.  Ex  farle  Wilson,  114    U.  S.   417; 

ases    arising    in    the  land  or  naval  bk,  29.  L.  ed.  909. 

■s.  or  In  the  militia  when  in  actual  10.  Mackin  v.  United  Slates,  117  U. 

ce  in  time  of  war  or   public   dan-  S.  348;  bk.  79,  L.  ed.  909. 


WhalCriaiM  INFAMOUS  CRIMES.  ArelafuuRn 

the  doctrine  announced  in  some  cases  ^  that  the  question  whether 
the  crime  is  infamous  is  to  be  determined  solely  and  entirely 
from  the  nature  of  the  act,  and  in  total  disregard  of  the  punish- 
ment inflicted.* 

Under  the  rule  thus  laid  down,  the  uttering  or  passing  a  coun- 
terfeit interest-bearing  coupon  bond  of  the  United  States,^  or 
counterfeit  coin,*  and  conspiracy  to  commit  an  offence  against  the 
United  States, or  to  defraud  the  United  States;^  and  an  attempt 
to  defraud  the  United  States  by  means  of  false  pension  vouchers^ 
are  infamous  crimes  not  to  be  prosecuted  except  upon  accusation 
by  a  grand  jur>''. 

2.  Considered  as  to  Effect, — As  a  general  rule,  the  crime  it- 
self, its  nature  and  purpose,  and  not  the  punishment  inflicted,  is 
the  cr iter:;;:!  for  determination  as  to  whether  conviction  for  its 
commission  shall  make  the  convict  infamous,  and  shall  deprive 
the  person  convicted  of  his  competency  to  testify  as  a  witness  in 
judicial  proceedings.''  It  may  be  generally  stated  that  besides 
treason,  all  felonies  and  all  other  offences  known  as  crimen  falsi 
are  within  the  category  of  infamous  crimes.     The  common  law 

1.  See  United  States  z\  Yates,  i6  imprisonment  for  a  term  of  years  at 
Fed.  Rep.  86i;  People  v.  Whipple,  9  hard  labor  is  an  infamous  crime  within 
Cow.  (N.  Y.)  708.  the  meaning  of  the  fifth  amendment 

2.  In  Ex  parte  Wilson,  114  U.  S.  417;  of  the  constitution." 

hi:.  29,  L.  ed.  91,  the  court  say:  "The  And    in    Mackin   v.  United  States, 

question  is,  whether  the  crime   is  one  117  U.  S.  348,  bk.  29,    L.  ed.  909,  it  is 

for  which   the   statutes   authorize  the  said,  "The  most  conclusive  endence  of 

court  to  award   an   infamous   punish-  the  opinion  of  congress  upon  this  sub- 

ment,    not    whether    the    punishment  ject  is  to  be  found  in  the  act  conferriag 

aw  arded   is  an  infamous  one.     Where  upon  the  police  court  of  the  District  of 

the  accused  is  in  danger  of  being  sub-  Columbia  'original  and  exclusive  juriv 

jected   to  an  infamous   punishment,  if  diction    of    all    offences   against   the 

convicted,  he  has  the   right  to   insist  United  States,  committed  in  the  di> 

that  he   shall  not  be  put  upon  his  trial  trict,  not  deemed  capital  or  othen^ise in 

except  on  the  accusation  of  a  grand  famous  crimes;  that  is  to  saj,of  all  simple 

jury     .     .     .    The   remaining  question  assaults    and   batteries    and  all  other 

to  be  considered  is,  whether  imprison-  misdemeanors  not   punishable  by  im- 

ment  at  hard  labor  for  a  term  of  years  prisonment  in  the   penitentiarj.'    Act 

is  an  infamous  punishment.     Infamous  of  June  17th,  1S70,  ch.  133,  §  i,  16  Stat 

punishments  cannot  be  limited  to  those  at  L.  153;  R.  S.  D.  C,  §   1040.    'Infa- 

punishments  which  are  cruel   and  un-  mous   crimes*  are   thus,  in  the    most 

usual;  because  by  the   seventh  amend-  explicit  words,  defined  to  be  those  *pun- 

ment  of  the  constitution  *cruel  and  unu-  ishable  by   imprisonment  in  the  peni- 

sual  punishments'  are  wholl  v  forbidden,  tentian'.' " 

and   cannot,  therefore,  be   lawfully  in-  3.  Ex  parte  Wilson,  114  U.  S.  417; 

flicted,    even    in  cases    of    conviction  bk.  29.  L.  ed.  89. 

upon  indictments  duly  presented  by  a  4.  United  States   v.  Petit,  114  U.  S. 

grand   jury     .     .     .     Imprisonment   at  429;  bk.  20,  L.  ed.93. 


spoken  of  in  the  provision  of  the  ordi-  States  v.  Brady  (D.  C.),3  Cr.  L.  Mag. 

nance  of  1887,  and   of  the  thirteenth  69. 

amendment    of   the    constitution,    by  6.  United  States  v.  Tod,  25  Fed.  Rep^ 

which   slavery  was   abolished.     Decid-  815. 

ing  nothing  but  what  is   required   by  7.  People  r.  Whipple,  9 Cow. 'N.Y.) 

the   facts  of   the  case   before   us,  our  708;  United    States  v,  Yates,  6  Fed. 

judgment  is  that  a  crime  punishable  by  Rep.  861 ;  2  Stark.  Ev.,  pt  4,  715. 
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m^CriiHt  INFAMOUS  CRIMES.  Anisbmou. 

iignification  of  crimen  falsi  makes  it  include  any  crime  which 
may  injuriously  affect  the  administration  of  justice  by  the  intro- 
duction of  falsehood  and  fraud.* 

The  principle  above  laid  down  is  subject  to  the  quaUfication 
that  a  crime  involving  a  charge  of  falsehood,  to  be  infamous,  must 
lot  only  involve  a  falsehood  of  such  a  nature  and  purpose  as  to 
Tiake  it  probable  that  the  party  committing  it  is  devoid  of  truth 
ind  insensible  to  the  obligation  of  an  oath,  but  the  falsehood 
Tiust  be  calculated  to  injuriously  affect  the  public  administration 
jf  justice.* 

The  scope  of  the  term  crimen  falsi  is  not  in  all  cases  clearly 
defined,'  and  the  same  may  also  be  said  of  the  term  "infamous 
:rime  "  itself.  The  following  crimes  are  held  to  be  infamous: 
jerjury,*  subornation  of  perjury,*  the  suppression  of  testimony 
jy  conspiracy  or  bribery,*  larceny,'  receiving  stolen  goods  know- 
ng  their  character,*  forgery,*  barratry,"*  and  other  crimes  which 
aise  a  strong  presumption  of  the  untruthfulness  of  the  party 
inder  oath.*' 

The  question  is  not  whether  the  offence  be  such  as  to  alTect 
itrongly  the  moral  character  of  the  party,  but  where  the  char, 
jcter  for  truth  and  veracity  is  apparently  destroyed.  Therefore, 
iuch  offences  as  adultery,'*  common  prostitution,'"  and  the  keep- 
ing of  houses  of  ill  fame,'*  or  of  gaming  houses,'*  are  not  in- 
famous crimes.     And  it  seems  that  the  same  is  true  of  obtaining 

1.   I  Bouv.  L.  Diet,  {i^th  ed.)  4^7-  Mo.  321;  Carpenter   r.   Nixon,  5   Hill 

3.  United  States  i'.  Block,  4  Sawv.  (N.  Y.)  160;  Shay  v.  People,  21  N.  Y. 
C.  C.)  214;  United  Stales  v.  VateJi.'fi  317;  People  v.  Rawson,  61  Barb.  (N, 
'ed.  Rep.  861.  V.)  619;  People   v.  Alder,  3   Park.  Cr. 

5.  See  I  Greenl.  Ev.,  4  373.  Cas.   (N.   Y.)   249;  Slate   v.  Gray.   14 

4.  Howard  v.  Shipley,  4  East  180;  Rich.  (S.  C.)  174;  Uhl  v.  Com..  6 
^nonymouB,  3  Salk.  155;  Rex  v.  Teal,     Gratt.  (Va.}7D6;  Pendock  i.  Uackinder, 

I  Eaut  307.  Willis  665. 

B.  /■  re  Sawyer,  2  Gale  and  D.  141;         It  has  been  held  in  New  Hampshire, 

E'jt /ar/ir  Hannen,  6  Jur.  669.  however,  a   person   convicted  of  petit 

6.  Buehell  v.  Barrett,  I  Ryan  and  M.  larceny  is  infamous.  Lytord  v.  Farrar, 
^34;  Rexr.  Proddlc.  I  LeachC.C.441.  31  N.  H.(ii  Post.)   314. 

But    a    mere    conspiracy    to   get    a  8.  Com.  1',  Rogers.  4S  Mass.  (7  Mete) 

vilness's      oath,      which      does      not  500.     It  has  been  keld  otherwise,  how- 

iccomplish       this      object,      although  ever,  in  Pennsylvania,  where  receiving 

ndictable,  a  not  infamous.      State   v.  stolen   goods   is   only  a   misdemeanor. 

■ieys,   8    Vt.   57;   s.   c,   30   Am.   Dec.  Com.  t;.  Murphy,  3  Clark  <Pa.)  290;  b. 

^50.  c,  3  Pa.  L.J.  290. 

T.  SUte  f.  Gardner,  1   Root   (Conn.)  S,  Rei   t.   Priddle,   i    Leach  (C.C.) 

(8;;   Lyford   v.   Farrar,  31   N.   H.   (11  441;   1  Greenl.  Ev.,  4  373. 

i-"o8t.)jl4.  10.  Poage  v.  State,  i   Ohio   St.   229; 

In  Tennessee,  horse   stealing  is   not  Stale    r.   Candler,  3    Hawks    (N.  C.j 

m  infamous  crime.     Wilcon  v.  State,3  393;  Rex   r.  Davis,  5    Mod.  74.     See   a 

ileisk.  (Tcnn.)  110.  East  P.  C.  1003. 

rotll   L»te«iip.— Although   petit  lar-  11.  See    Utley  v.  Merrick,  52   Mass. 

;eny  is  Infamous  at  common   law,  yet  {11  Mete.)  301. 

n  many  of  the  states  it  has  been  reduced  II.  Little  I',  Gibson,  39  N.  H.  505. 

o   the   grade   of  a   misdemeanor,  and  H.  State  v.  Randolph.  24  Conn.  363. 

nade    not    infamous.      See    Pruitt    v.  14.  Deer  r.  State,  14  Mo.  348. 

Miller,  3   Ind.   16;  Com.  v.   Keith,  48  18.  Rei  v.  Grant,  1  Ryan  &  M.,  N.  P 

Mass.  (8  Mete.)  531;  State  f.  Hurt,  7  570. 
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INFAMY. 


IMsitifla. 


goods  under  false  pretences  in  Massachusetts,^  and  of  embezzle- 
ment  in  Pennsylvania.* 

A  person  guilty  of  an  infamous  crime  cannot  be  affected  by  it 
until  after  the  judgment  of  conviction,  as  that  is  the  only  way  of 
determining  his  guilt.'  A  mere  conviction  without  a  judgment 
.  rendered  upon  it  is  not  sufficient.*  The  judgment  fixes  the  in- 
famy if  the  court  rendering  it  has  jurisdiction;^  and  even  if 
the  judgment  be  erroneous,  the  infamy  attaches  and  continues 
until  it  is  vacated.* 

in.  Effect — A  conviction  of  an  infamous  crime  disqualifies  the 
party  convicted  from  being  a  witness  in  the  state  or  jurisdiction 
where  he  is  convicted,  unless  he  is  subsequently  pardoned.'  But 
the  disqualification  elsewhere  depends  entirely  upon  the  law  con- 
trolling in  the  jurisdiction  where  he  is  offered  as  a  witness.^  In 
some  of  the  states,  however,  the  rule  excluding  witnesses  who 
have  been  convicted  of  infamous  crimes  has  been  abrogated ;  but 
«ven  there  infamy  may  be  proved  to  affect  the  credibility  of  their 
testimony.® 

Infamy  also  excludes  from  jury  service.*®  And  some  other 
disqualifications  or  incapacities  are  prescribed  by  some  statutes 
as  the  effect  of  conviction,  either  for  crime  generally,  for  crimes 
of  a  certain  class,  or  for  some  particular  offence.** 


DTEAKT. 

I.  Definition,  606. 
II.  At  Common  Law,  607. 

III.  Effect  of,  611. 

IV.  Removal  of,  611. 


1.  By  /^ez'ersaiy  611, 

2.  By  Pardon,  611. 

V.  Statutory  Provisions,  612. 


I.  Definition. — Infamy  may  be  defined  to  be  a  state  of  incompe- 
tency produced  by  conviction  of  crime  implying  such  a  dereliction 

1.  Utley  V.   Merrick,  52   Mass.  (11  (N.  Y.)   707;   State  v.  Harston,  63  N. 
Mete.)  302.  C.  294;  Com.  v.  Green,   17  Mass.  ^15; 

2.  See   Schuylkill   Co.  v.  Copely,  67  Schuylkill    Co.    v.     Copeley,  68  Pa. 
Pa.  386.  386;  Reg.  V.  Alemian,   1   Gale  &  D. 

8.  Dawley  t/.  State,  4  Ind.  128;  State  261;     Rex   v.   Webb,    11    Cox  C  C 

V.  Valentine,  7  Ired.  (N.  C.)  L.  225;  133;  i  Greenl.  Ev.,  §  372. 
Jackson  v.  Osborn,  2  Wend.  (N.  Y.) 
555;  Skinner  v.  Perot,  i  Ashm.  (Pa.) 
57;  People  V.  Whipple,  9  Cow.  (N.  Y.) 
707;  United  States  v.  Dickinson,  2 
McL.  (C.  C.)  325;  Fitch  v.  Small- 
brook,  T.  Rajm.  32 ;  Barber  t'.  Gingell,  3 
Esp.  60;  Lee  v.  Gansel,  i  Cowp.  i ;  s.  c, 
Lofft  374;  Rex  V,  Castell,  8  East  77. 

4.  See    Dawlej  r.  State,  4  Ind.  128;  C,  ch.  43,  ^  25;  i  Coke  Lit.  6  b.;  Dun 

People  V.  Whipple,9  Cow.  (N.  Y.)707;  comb  Trials,   per  Pais  104;  i  Bish.  Cr. 

Jackson   v.  Osborn,   2    Wend.  (IJ.  Y.)  L.,  §  977;  i  Bish.  C rim.  Proc.  924. 

^55;  United  States  t'.  Dickinson,  2  Mc-  11.  By  act  passed  Nov.  ^th,  1816  (sess- 

L.  (C.^C.)   325;    Barber  v.  Ginzell,  3  40,  ch.  i),  State  of  New  York,  imposes  as 

Esp.  60.  a  penalty  for  challenging  another  to  fight 

6.  Cooke  V.  Maxwell,  2  Stark.  183.  a  duel,  or  disqualification  to  hold  or  be 

6.  Com.  V.  Keith,  49  Mass.  (8  Mete.)  elected   to  any  office  of  trust,  proved 
531.  •            .  emolument,  civil  or  military,  under  the 

7.  See  People  v.  Whipple,  9  Cow.  state;  and  in  Barker  v.  People,  3  Cov. 
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8.  Kirschner  v.  State,  9  Wis.  140. 
See  I  Greenl.  Ev.,  §376. 

9.  See  Curtis  v.  Cochran,  50  N.  H. 
242;  Com.  r.  Hall,  86  Mass!  (4  Allen) 
305;  Johnson's  Case,  2  Gratt.(Va.)58i; 
Reynold  Ev.  116;  i  Whart  Ev,^397i 
I  Bish.  Cr.  L.,  ^  976. 

10.  See  2  Hale  P.  C.  ii«;;  2  Hawk.  P. 


AtCummmlAw.  INFAMY.  At  CommoD  I«w. 

of  moral  principte  as  carries  with  it  the  inference  or  conclusion  of 
a  total  disregard  of  the  obligations  of  an  oath.* 

U.  At  Common  Law. — At  common  law  those  crimes  which  on 
conviction  work  disqualification  of  a  witness*  are  usually  classed 
under  treason,*  and  such  crimen  falsi*  as  involves  falsehood,  and 
which  may  affect  injuriously  the  administration  of  justice  ;*  but  a 
conviction  of  felony  without  an  attainder  does  not  destroy  the 
competency  of  a  witness.*  It  is  said  that  it  is  the  crime,  and  not 
the  punishment,  which  renders  the  offender  unworthy  of  belief.'' 
But  on  the  other  hand  it  is  held  that  infamy  of  character  does  not 
render  anyone  incompetent  as  a  witness,  nor  does  the  commission 
of  any  crime,  however  atrocious,  though  acknowledged  ;*  hence, 
in  order  to  incapacitate  a  party  to  be  a  witness,  it  must  be  made 
to  appear  that  the  judgment  was  rendered  by  a  court  of  compe- 
tent jurisdiction  and  for  an  infamous  crime.* 

It  has  been  held,  however,  that  a  conviction  of  an  infamous 

(N.   Y.)  686;  b.  c,  15  Am.  Dec.  33J,  it  his  competency  as  a  witneu.     Rose  v. 

is  keld  that  an  act  is  constitutional  and  Bateg.  [  2  Mo,  ^o. 

that  therefore  a  judgment  of  conviction  OamplTftcjr  to  SafrAnd  Or»<UUrt. — A 

undor   it   legal   and   valid,  and   that  a  conviciion  or  the  offence  of  conspiracy 

person  under  conviction  for  that  offence  to  defraud  creditors  docs  not  disqualify 

is  ineapadtated  to  hold  oflice  under  the  the  partv  as  a  witness.     Bickel  v.  Fasjg, 

state.  33  Pa.  Jsl.  463, 

1.   Ville  de  Varsovle.  1   Dods.  186;  i  a.  Skinner  t.   Perot,  1   Ashm.  (Pa.> 

Greeni.  Ev.  (14th   ed.),  4  373^  '    Bouv.  57. 

L.  Did.  (ijlh  ed.)  793.  T.  See  I  Phill.  Ev.  I^. 

OSane*    lueonalrteiit    wUh    HonMtr  Wliat  OrMtM  DlMAilUtr.— It  Is  said, 

ajid  Hunanltj — Bnet  of. — It  has  been  however.by  the  supreme  court  of  North 

baid  that  where  a  man  is  convicted  of  Carolina,  in  the  case  of  State  v.  Vatcn- 

ari  offence  which  is  inconsistent   with  tine,  7  Ired.  (N.  C.)  L.  33,;,  that,  "it  is 

the  principles  of  honesty  and  humanity,  not  the  conviction,  then,  but  the  judg- 

Ihe  law  considers  his  oath  to  be  of  no  ment  which  creates   the  disability. "     j 

weight,  and  excluder  his  testimony  as  Russ.  onCr.  (jih  Eng.  ed.)  597;  ffawk. 

of  too  doubtful  and  suspicious  a  nature  P.  C,  ch.  6,  4<>t>  95i  '   Phill.  on  Ev.  31. 

to  be  admitted  In  a  court  of  justice  lo  B.   See  Stale  v.  Valentine,  7  Ired.  (N, 

deprive    another    of    life,    hberty    or  C.)     L.     iij,    117;     Rex     v.    Castele 

property.        Layfieid      f.     Ilellicar,    j  Careinlon,  8  East  77. 

Biiktr.   H4;  Bull.,   N.   P.  J91;  Gill   Ev.  B.  See   Campbell   v.   Sttfte,   23   Ala. 

156;  1  Phill.  Ev.  13.  44;    Utley   v.   Merrick,   51    Mass.   (11 

3.  An  admlaalon  of  tlu  eoBTloUon  of  Mete.)  30:;  Carpenter  i>,  Niion,  5   llill 

foloay   in   another    state    dots    not  (N.  Y.)  160;  State  r.  Valentine. 7  Ired. 


disqualify  without  the  production  of  (N.  C.)  L.  315;  Schulylkill  Co. 
the  record.  Com.  v.  Hanlon,  3  Brewst.  Copely,  67  Pa.  St.  386;  Uhl  v.  Com., 
(Pa.)  46r.  Gralt.  (Va.)  706;  Wicks  v.  Smallbroke, 


g.  Laytield  T.  Hellicar,  1  Bulstr.  lu;  i    Sid.  si;  Cooke  v.  Maxwell,  3  Stark. 

Rex   V.   Crosby,   j   Mod.    16;   CellcV  s  183;  Siark.  Ev.,  pt.  2,  p.  1S4;  note  1,  pt. 

Case,  T.  Raym.  y^  Co.  Liu.  6.  4,  p.  716. 

4.  King    V.  Senior,  1    Leach    C.  C.        OoDTleUoii    Followed    by    Jadcmant 

4g6.  Vtcaiakry. — The     supreme     court     of 

B.  Vitle   de   Varsovle,   1    Dods.   174,  North  Carolina  say  in  the  case  of  State 

191.     As   to   what   crimes   disqualify  a  v.  Valentine,  7   Ired.   (N.  C.)   L.  335, 

person  after   conviciion,  from   being   a  thai  to  render  the  party  incompetent  to 

witness   st   common   law.  see  ante.  tit.  testify  as  a  witness  his  guilt  "must  be 

Infamous  Crimes.  legally  ascertained  by  a  conviction  and 

FrandnlOBt  Conduct  of  VltnaM.— The  that   followed    by   a   judgment.      The 

fraudulent  conduct  of  a  wiCnesH  mi^hh  objection   is   a   strictly   legal   one-  and 

affect  hia  civil  liability;  does  not  alTcct  must    be    supported    by   strictly    legal 
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proof.    This  can  only  be  done  by  the  of  the  offence  of  obtaining  goods  bv 

record,  and  that  must  show  both  the  false  pretences  does    not   render  ihie 

conviction  and  judgment;  otherwise  it  party  an  incompetent  witness,  nor  can 

is  incomplete  and  not  a  full  record  of  the  record  of  such  conviction  be  given 

the  case.     The    judgment  may   have  in  evidence  for  the  purpose  of  affecting 

been     arrested     and     the     conviction  his  credibility.     See  to  the  same  effect 

thereb}'  rendered  a  nullity, — as  if  it  never  Campbell  v.  State,  23  Ala.  45,  73. 

had    an    existence."      Rex    v.  Castele  ReoelYlng  Stolen  Oooda.— It  has  been 

Careinion,  8  East  77;  Comyn.  Dig.,  tit.  said  that  a  conviction  of  the  oifence  of 

Testimony,  a.  5.  receiving  stolen   goods  does  not  dis- 

Assault  and  Battery  wltb  Intent  to  qualify  the  person  as  a  witness.  Com. 
Murder. — A  person  who  has  been  con-  v.  Murphy,  3  Pa.  L.  J.  290.  But  itwas 
victed  of  an  assault  and  battery  with  held  by  the  supreme  judicial  court  of 
intent  to  murder,  and  sentenced  to  fine  Massachusetts,  in  the  case  of  Com.  v. 
and  imprisonment,  is  a  competent  wit-  Rogers,  48  Mass.  (7  Mete.)  503,  thai  a 
ness.  United  States  v.  Brockius,  3  person  convicted  of  the  oflfence  of  re- 
Wash.  C.  C.  99.  In  this  case  the  court  ceiving  stolen  goods,  knowing  them  Ko 
say  that  "Any  incompetency  produced  be  stolen,  was  not  competent  as  a  vit- 
by  the  conviction  of  a  witness  depends  ness.  See  Rohan  v,  Swain,  59  Mass.  C5 
on  the  punishment,  and  not  on  the  na-  Cush.)  281,  287.  In  the  latter  case  the 
ture  of  the  offence.  Yet  where  an  in-  court  say,  after  using  the  above  Ian- 
famous  punishment,  in  the  discretion  of  guage,  that:  "This  does  not,  I  am 
the  court,  is  not  added  there  is  no  dis-  aware,  necessarily  indicate  that  the  of- 
qualification,-  because  it  might  have  fence  is  a  felony,  but  the  distinction 
been  inflicted.  Fine  and  imprisonment  taken  by  the  court  between  the  case  of 
is  not  an  infamous  punishment."  a  conviction  for  this  offence  and  that  of 

Libel — ^Alabama  Doctrine. — A  convic-  cheating    by   false    pretences,  holding 

tion   of  libel  in  another  state  does  not  that  the  former  does  and  the  latter  docs 

disqualify  a  witness  in  Alabama;  nor  is  not    disqualify  (Utley   v,   Merrick,  52 

the  record  of  conviction  admissible  in  Mass.  (11  Mete),  302)  tends  to  confirm 

evidence  to  discredit  him.     Campbell  the  position  above  advanced,  that  this ot- 

V,  State,  23  Ala.  44,  72.     In  this  case  fence  is  substantially  of  the  same  char- 

the  court  say:  "Waiving  the  considera-  acter  as  larceny." 

tion  of  the  question  whether  a  convic-  Petit  Larceny. — It  is  said  by  the  su- 

tion  of  an  infamous  offence  in  another  preme  court  of  New  York,  in  the  case 

state  would  render  the  convict  incom-  of  Carpenter  v.  Nixon,  5  Hill  (N.  Y.) 

petent  to  testify  in  this,  it  is  sufficient  to  260,  that  petit  larceny   is  not  a  felonv 

state  in  response  to  this  objection  that  within  the  meaning  of  2  Rev.  Stat.  701, 

a  conviction  for  libel  does  not  disqual-  ^  23,  and  consequently  a  conviction  for 

ify   the  witness.     In   England,  where,  that  offence  does  not  render  the  offender 

for  a   libel   against   the  government,  a  an  incompetent    witness;    though  the 

party  was  condemned  to  stand   in  the  fact  of  his  conviction  may  be  shown  bv 

pillory,  thus  suffering  ignominious  pun-  way  of  impeaching  his  credit 

ishment,  it  was  held  not  to  render  him  In   Carpenter  v.  Nixon,  5  Hill  (N. 

incompetent  to  testify  as  a  witness.     2  Y.)  260,  the  court  say:    "At  common 

Russ.  on  Cr.  (7th  Am.  ed.)  974;  Gilb.  law  petit  larceny  is  a  felony  and  the  of- 

127.     Our  statutes  have   not  changed  fender   an    incompetent  witness  after 

the  common  law  in  this  respect."  conviction  and  sentence.    In  the  case 

Same— Doctrine  in  Ifassachnsetts.—  of  Wark  v.  People,  3  Hill  (N.  Y.)  39.V 
It  is  said  by  the  supreme  judicial  court  we  were  inclined  to  think,  and  indeeil 
of  Massachusetts  in  the  case  of  Utley  had  no  doubt,  that  this  offence  still  con- 
V,  Merrick,  52  Mass.  (11  Mete.)  303,  tinued  a  felony  at  common  law,  though 
that:  "The  publishing  of  a  malicious  it  was  thought  probable  the  legislature 
libel  is  an  atrocious  offence,  and  is  pun-  supposed  they  had  reduced  it  to  the 
ishable  in  England  by  standing  in  the  grade  of  a  misdemeanor;  we  there  came 
pillory.  Yet  a  person  convicted  of  that  to  the  conclusion  that  the  provision  de- 
offence  and  so  punished  has  been  ad-  fining  what  should  constitute  a  felonr 
judged  to  be  a  competent  witness.  See  within  the  statute  did  not  reach  those 
Charter  v.  Hawkins,  3  Lev.  426."  at  common   law  which  were  not  in- 

Obtaining  Ooods  by  Falae  Pretencea.  eluded  in  the  provision.     I  do  not  think, 

— The  supreme  court  of  Massachusetts  however,  that  this  conclusion  controU 

say,  in  the  case  of  Utley  v,  Merrick,  52  the  question   whether  the  offender  has 

Mass.  (11  Mete.)  303,  that  a  conviction  been  restored  to  competency  as  a  wit- 
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se  b/ the   BeeOon   above   referred  to.  Dickinson.:    McL,  C.  C.  ji.s;  United 

le   section  removes  Che  common   law  States  t.  Brockiua.  3  Wash.  C.  C.  99. 

■qualification   in  all  cases  of  convic-  C«rUflc»t«    at   OonvlatlmL — In  ordl- 

in  for   'any  olfence  other   than  a  Tel-  nar/cascs  aconvlctionorsentencemu>t 

_v;'  the   term   'felciny'   as   here   used  be  proved  bj' Che  production  of  a  record 

;atiing  that  offence  as  defined  by  the  regularly  drawn  up.     a   Phill,  Ev.  356. 

i-ised  statute.     .     .     Petit  larceny  not  Thus.where  it  is  necessary  to  prove  lliat 

ing  a  felony  within   this  provision  of  (he  prisoner  is  In  lawful  custody  under 

t  sutute,  though  one  still  at  common  a  sentence  of  imprisonment,  neither  the 


jprisonment,  neither  the 

of  course,  falls  uithin  the  class  production  of  Ihc  sentences  signed  by  the 

oBences  which  are  accepted  from  the  clerlt  of  the  assize,  nor  the  evidence  of 

neral  operation  and  not  the  23rd  sec-  a   person   who   heard   sentence  passed 

n.     All   are  accepted  under  (he  de-  upon  the  prisoner  is  insufficient  for  that 

ee   of   such  felonies.     The  record  of  purpose.     Rex   i-.    Rourdon,  2   Car.  ii 

e  conviction,  however,  was  admissible  iC.  266. 

■  the  purpose  of  affecting  the  credit  BMord  of   OoBTleUoa.— A   record  of 

the  witness,  and  the  court  erred  in  the  conviction  of  a  witness  is  the  sole 

fusing  to  receive  it  for  that  purpose,  evidenceof  infamy.     Castelanor.Teyl- 

ng  V.  Crosby,  t,  Mod.  1^.  Archb.  Cr.  Ion,  j  Mart.  N.   S.   (La.)  466;  Com.  r. 

lis;  Cowen  &i  Hill's  Sotee  to  Phill.  Gorham,   99   Mass.  420;    Cushman    v. 

-.  66;  1   Hale  P.  C.  178;   1   Phill.  Ev.  Loker,  2  Mass.  loS;  People  v.  Whipple, 

;  t  Stark.  Ev,  99,"  9  Cow,  {N.  Y.)  707;  People  v.  Hcrrick, 

■am* — KMOrt  of  Oo&Tletla&  to  Im-  11  Johns.  (N.   Y.)  Sj;  Rex  v.   Castello 

aeh. — The  supreme  court  of  Virginia  Csreinlon,  8  East  77. 

f  in  L'hl  I'.  Com.,  6  Gratt.  (Va.)  706,  The  supreme  court  of  Massachusetts 
It  the  record  of  the  conviction  of  a  say,  in  the  case  of  Com.  r.  Gorham,  99 
Inees  for  petit  larceny  in  another  Mass,  4J0,  that:  "It  was  the  rule  of  the 
itc  is  not  admissible  in  evidence  to  common  law  that  the  production  of  the 
peach  the  veracity  of  a  witness  in  complete  record,  including  the  convic- 
irginia.  tion,  technically  so  called,  and  the  final 
Bmt>«nltnitnt. — The  supreme  court  judgment  thereon  was  necessary  in  «r- 
Pennsvlvania  say.  In  the  case  of  der  to  show  that  a  witness  offered  was 
huvlkilf  Co.  r.  Copely,  67  Pa.  St.  incompetent  on  account  of  infamy. 
&,  tKat  one  who  has  been  convicted  This  rule  is  founded  on  the  reason  that 
d  is  undergoing  his  sentence  for  em-  it  is  always  within  the  power  of  the 
zzlement  as  a  public  officer  is  a  com-  court,  on  motion  in  arrest  or  for  a 
tent  witness,  and  that  the  nature  of  new  trial,  10  set  aside  a  verdict  illegally 
e  offence,  not  its  punishment,  deter-  or  improperly  rendered  at  any  time  he- 
mes its  character  and  infamy.  fore  judgment,  and  the  prosecution 
BtlflBaiOf  PntiUolAfUilr' — The  stigma  may  in  the  end  result  in  the  defendant's 

public  infamy  will  not  affect  the  ad-  acquittal." 

istibility  of  a  witness.    Jonesr.Sute,  Bwiie.— Attornsy'a   InTraiidar  of  Li- 

T«.    168.      See    United    States  i;.  aoaco.—Thesupreme  court  of  Michigan 

ickinsan.    1     McL.  C.    C.    325.    3J9;  *eW  in  the  case  of  Dickinson  i.Dustin.ji 

nited   States  v.  Vansickle,  3  McL,  C.  Mich.  561, that  the  entryon  the  records 

119:  Ville  de  Varsovie,  1  Dods.  186.  of  a  circuit  court  reciting  that  an  attor- 

lus  it  Is  said  that  thecharacter  limited  ney  had  been  guilty  of  malpractice  and 

a  want  of  chastity  docs  not  render  directing   (he   prosecuting  attorney   to 

Aitness  infamous  in  the  legal  sense  of  draft   the   proper  charges,   whereupon 

e  term.     How  far  the  want  of  chas-  the   attorney    appeared,   confessed    his 

y  would  impair  a  woman's  credit  is  a  misconduct  and  tendered  a  return  of  his 
licence,  which  was  accepted  and  his 
name  stricken  from  the  role  of  attor- 

S.  neys,  is  not  admissible  to  impeach  the 

Jndxnunl  And  Oonrletloii. — A  person  veracity  of  an  attorney  when  examined 

not  rendered  incompetent  to  give  evi-  as  a  witness.     The  court  say  that:  "It 

nee  by  a  conviction  of  crime,  but  only  Is  not  proper  on  cross-examination  to 

'  the   judgment    on    the    conviction,  question  a  witness   upon   his  criminal 

ate   V.  Valentine,  7   Ired.  (N.  C.)  L.  punishment  or  conviction  (Clemens  f. 

S;  Bull..  N.  P.  391.   Consequently  one  Conrad,  19  Mich,  170;  Wilbur  u.  Flood, 

nvlcted  of  an   infamous   offence  is  a  ifi   Mich.  40);  but  he  can   onlv  be  di' 

mpetent  witness  until   after  sentence  rectly  attacked  by  record  evidence  of 

IS    been    pasted.      United    Slates   v.  his  conviction,  and  we  do  not  think  this 
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crime  in  another  country  or  in  a  sister  state  of  the  United  States 
does  not  render  the  witness  incompetent  on  the  ground  of  in- 
famy ;^  but  this  doctrine  appears  to  be  at  variance  with  the  opin- 
ion entertained  by  foreign  jurists,  who  maintain  that  the  state  or 
condition  of  a  person  in  the  place  of  his  domicile  accompanies 
him  wherever  he  may  go.* 

While  infamy  totally  disqualifies  as  a  mere  witness  in  a  case,' 
its  effect  and  extent  are  limited  in  the  case  of  a  party  to  the  suit 
who  may  make  an  affidavit  necessary  to  his  exculpation  or  defence, 
or  for  relief  against  an  irregular  judgment.* 

Whether  or  not  a  judgment  of  conviction  of  an  infamous  crime 
rendered  by  a  foreign  tribunal  of  competent  jurisdiction  is  ad- 
missible to  affect  the  competency  of  a  party  as  a  witness  in  a  state 
or  country  where  the  crime  is  also  held  to  be  infamous  is  not  en- 
tirely settled.* 

document  can  be  used  as  a  record  of  1.     P/nchon  v.  Steams,  52  Mass,  (ii 

that  sort.     A  record  of  conviction  for  Mete.)  304;  Com.  v.  Green,  17  Mas*. 515. 

contempt  of  court  punished  summarily  See  Sanders  7^  Leigh,  2  liar.  &  McH. 

may,  perhaps,  be  comprehended  in  the  (Md.)  380;  Chase  I'.Blodgett,  10  N.  H. 

single  order  and  judgment,  but  where  22;   State  v.  Candler,  3   Hawks.  (N. 

an  attorney  has  appeared  for  any  other  C.)      L.    393;      Com.    v,     Hanlon,  3 

misconduct  it  can  only  be  done  upon  Brewst.  (Pa.)  461. 

specific  charges,  and  an  opportunity  to  2.  See   Story  on   Confl.  L.,  $  620: 

be  heard  upon  them  so  that  there  may  be  Foelix,  Traite  de  Droit  Intern  Prive,  \ 

a  full  defence,  and  an  appellate  court  31;  Merlin  Repert,  Zr^i,  ^  6,  n.  6.    Sec 

can    never  arrest  to    determine    their  also  3  Am.  &  Eng.  Encycl.  of  L.,  tit. 

legal   sufficiency.     The  judgment  and  Conflict  of  Laws,  499. 

hearing  must  be,  as  in  other  cases,  upon  Statutes  DMtroylug  O&iMUSlty.— It  i> 

the  particular  charges  he  is  called  upon  the  general  rule,  however,  among  Eng- 

to  answer.     Ex  parte  Bradley,  74  U.S.  lish    speaking    people,    that    statute^ 

(7  Wall.)  364;  bk.  19,  L.  ed.  214.  which  destroy  capacity  have  no  terri- 

Same  —  Judgment    of    GonTlctlon. —  torial  force;  and  the  subject  of  a  state 

The    judgment    of   conviction,    when  in  which  such  statutes  obtain  is  relieved 

offered  against  the  competency  of  the  from   the  disabilities  so  imposed  when 

witness,  must  be  proved  by  the  record  of  he  touches   the  soil  of  a  foreign  state. 

an   authenticated  copy   produced   and  See  Whart.  Confl.  of  L.,  ^§  101, 105; 

offered   at    the  time  the  witness  was  3  Am.  &  Eng.  Encycl.  of  L.  516. 

sworn    or  in  the   course  of  the    trial.  8.  State  v,  Mullen,  33  La.  An.  \y^ 

Com.  V,  Green,  17  Mass.  515;  Hilts  v.  4.  Although  the  general  rule  is  that 

Col vin,  14  Johns.  (N.  Y.)  182;  People  v.  In   actions  &tween   third  persons  the 

Herrick,  13  Johns.  (N.  Y.)  82.  testimony  of  a  convicted  person  must 

Parol  BTldence  of  Trauportatlon. — It  be  excluded  {In  re  Sawyer,  2  Ad.  <& 

was  held  by  the  supreme  court  of  Mary-  Ell.  N.   S.  721),  yet  he  is  allowed  in 

land,     however,    that    parol    evidence  cases  where  he  is  a  party  to  make  aA- 

is  admissible  to  prove  that  the  witness  davits  in  exculpation  or  defence  of  him- 

has    been    transported    as    a    convict,  self,  or  for  relief  against  regular  judg- 

Clark's  Lessee  v.  Hall,  2  Har.  &  McH.  ments.     Rex  t*.  Gardner,  2  Burr.  in;. 

(Md.)  378;  State  v.  Ridgely,  2  Har.  &  In  re  Davis,  2  Salk.  461. 

McH.  (Md.)  120.      In  the  former  case  6.  Affirming  the  doctrine.    Stater. 

the      court     expresses      the      further  Foley,  iq  Nev.  64;  Chase  v.  Blodgett 

opinion    that    it    was    incumbent    on  10    N.    IL    24;  State  t>.  Chandler,  3 

the  party  objecting,  in  order  to  show  Hawks   (N.  (J.)   393;    Com.  r.  Han 

the    incompetency  of   the  witness,    to  Ion,  3  Brewst.  (Pa.)  461.    Denying  thh 

prove  by  record  or  other  evidence  that  doctrine,   Clark's    Lessees    r.  Hall  2 

he  was   transported   for  some  offence  Har.    &    McH.    (Md.)    378;   State  '-■ 

made  felonv  or  infamous  by  the  com-  Ridgely,  2    Har.   &   McH.  (Md.)  37^- 

mon  law  of'^England  or  by  the  statute  Cole  v.  Cole,  i    Har.  &  J.  (Md.)  57- 

of  Great  Britain.  Com.  f.  Green,  17  Mass.  515. 539*  549i 
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nt  Effect  of. — Where  a  witness  becomes  incompetent  because 
af  conviction  and  sentence  for  a  crime  which  tmphes  infamy  of 
character,  the  effect  is  the  same  as  if  he  were  dead ;  and  if  he  has 
attested  any  instrument  as  a  witness  previous  to  his  conviction, 
evidence  may  be  given  as  to  his  handwriting  the  same  as  if  he 
were  dead.* 

XT.  B«moTBlof. — The  disability  of  infamy  maybe  removed  either 
by  a  reversal  of  the  judgment  or  by  a  pardon.* 

1,  By  Reversal. — The  incompetency  of  a  person  to  be  a  witness 
who  has  been  convicted  of  an  infamous  crime  may,  in  general,  bo 
restored  by  a  reversal  of  the  judgment  of  conviction.  In  such  case 
the  reversal  of  the  judgment  is  proved  in  the  same  manner  as  the 
judgment  itself." 

2.  By  Pardon. — A  pardon  restores  the  party  to  all  former  rights, 
and  is  said  to  make  the  witness  a  new  creature  and  give  him  a  new 
capacity  as  the  consequence  of  conviction  and  judgment.  The 
pardon  removes  the  incapacity  only  when  it  is  a  consequence  of 
the  judgment  according  to  the  common  law  and  not  annexed  to  a 
conviction  by  express   words;*    but. where  the  disability  is  an- 

Kational  Trust   Co.  i'.  Gleaiioii,  77  N.  the  pardon  under  the  seal  of  the  com- 

Y.   400;  Sims  V.   SimB,  7^  N.  Y.  4*16;  monweallh  is  produced,  is  competent  as 

I.angdon  v.  Evans.  \  Mackev  U.  S..  D.  a  witness  if  he  accept  the  pardon;  but 

C.  1;   Storj'  on  Conii.  L.,  44  qI'  Q'-  '<H>  I>'^  identity  with  the  person  named  in 

630,  dit,.  the  pardon  must  be  established.    Com. 

1.  Jones  V.  Mason,  l  Str.  833;   SUrk.  v.  Hanlon.  3  Brewst.  (Pa.)  461. 
£v..  pt.  i.  f  193;  pt.  4,  p.  713.  BiTor  In  Tardon, — A  pardon,  althouKli 

S.  HofTman  f.  Coster,  t  Whart.  {Pa.)  sUtinglhe  date  of  conviction  improper^, 

453.  is  sufficient  to  restore  the  incompetency 

'  S.  I  Phill.  Ev.  (6th    Am.  ed.  from  9th  of  a  witness  if  it  is  possible  to  show 

London  ed.)  11.  that  it  was  intended  lo  cover,  and  doea 

In  Texas   the   reversal   of  the  judg-  coier.  the  offence  of  which  the  record 

inent,  il'  for  felony,  or  a   pardon  Is  nee-  shows  the  prisoner  to  be  guilty.     Losser 

esBarv   to   restore   the   witness  lo  com-  f.  Ohio   &   P.   R.  Co.,  1   Grant's   Caa. 

peiencv,  and  in  case  of  perjury  there  is  (Pa.)  319. 

no  relief.     CodeCrlm.  Proc.  art.  730.  Fbi«M0las7 of  Fardon. — T^eaupreme 

«.  People  f.  Pease,  3  Johns.  Gas.  (N.  court  of  PennMlvania  sav,  in  the  case 

V. }  333;  s.c,  II  Am.  lur.  360,361.     Sec  of  ElotTman   r.  Coster,  2   Whan.  (Pa.) 

Howser  r.  Com.,  (,\   Pa.  Si- 33J;  Com.  453,  that  a  pardon  by  the  President  of 

V,  Hanlon,  3  Brewst.  (Pa.)  461;   Losser  the  (..'niled  States,  reciting  that  J  B  was 

;-.   Ohio  &    P.  R.  Co.,  I    GrantV  Ca».  convicted    at    a    circuit  court   of   the 

(Pa.)  309;  llolfman  v.  Coster.  1  Whart.  United  Slates  of  pausing  a  counterfeit 

(Pa.)  453.  bank  note  and  sentenced  to  thret  years' 

A  pudOB  inwUd  Kfter  tann  of  ton-  imprisonment,  and   concludini:   "I   do 

t«ne*    has   been   fully   served   restore"  hereby  remit  unlo  him,  the  said   J   B, 

competency   but    not    full    credibility,  the   remainder  of   said   sentence,   and 

United   Sutes   v.   Tones,  1  Wheel.  Cr.  order  him  to  be  liberated  from  further 

Cas.  (N.  Y.)  4J4;  Hoffman   i>.  Coster,  imprisonment  on  the  payment  of  costs," 

a  Whart.  (Pa.)  453.  would  restore  the  competency  of  J  B  as 

A  pardon  tafOI*  oodtIcUoii    restores  a    witness.       The    court    say:       "The 

competency.    Ex  farlr  Garland,  71  U.  remainder  of  the  sentence  embraced  all 

S.  (4  Wall.)  333;  bk,  [8.  I,,  ed,  33(1.  except  that  which  had  been  executed, aa 

Without  pardon   tafUny  rsmalna,  in  Kell  what  is  expressed  in  the  pardon 

Louisiana.     See  State  t'.  Benoit,  16  La.  Itnelf    as   the   legal   consequences   that 

An.  273.  follow   from    it.      A   remission   of  the 

rardOt>lCaalb*AM«ptad.— A  criminal  whole  sentence  could  not  do  more«inc« 

under  conviction  of  felony  for  whom  It  could  not  undo  what  had  been  done. 


statutory  ProTisioni.  INFAMY,  Statatory 

nexed  to  the  conviction  of  a  particular  oflfence,  by  the  express 
words  of  a  statute,  the  general  rule  is  that  a  pardon  will  not  restore 
his  competency.  Thus,  if  a  man  be  found  guilty  on  an  indictment 
for  a  felony  at  common  law,  a  pardon  will  make  him  a  good  wit- 
ness ;  but  if  he  be  convicted  of  perjury  or  subornation  of  per- 
jury he  will  not  be  rendered  competent  by  a  pardon,  if  the  statute 
expressly  provides  that  he  shall  never  be  admitted  to  give  evi- 
dence  in -any  court  of  record.^  And  in  those  cases  where  the  par- 
don is  conditional,  the  condition  must  be  shown.*  In  those  cases, 
however,  where  a  witness  states  that  he  has  been  convicted  of  a 
ielony  and  pardoned,  it  seems  that  he  is  competent  without  pro- 
ducing the  pardon.' 

VL  Statutory  ProviBions. — In  England,*  and  in  most  of  the  United 
States,  the  disqualification  of  infamy  is  removed  by  statute,  leav- 
ing the  fact  of  conviction  to  be  proved  for  the  consideration  of  the 
jury  upon  the  sole  question  of  credibility.  Such  is  the  present 
state  of  the  law  in  California,*  Colorado,*  Connecticut,*  Dela- 
ware,®  Georgia,®  Illinois,*®  Indiana,**  Iowa,**  Kansas,**  Maine/* 

One  of  the  consequences  resulting  from  241;  2  N.  Y.  Rev.  Stat.  681;  5  Eliz. 

the  sentence  was  the  disability  of  the  Ch.  9. 

party  to  be   sworn   as  a  witness;  and         In   Holridge  v.  Gillespie,  2  John*. 
where      all     the     sentence      removed  Ch.  (N.  Y.)  30,  35,  an  objection  wa> 
together  with  the  consequences  of  the  made  and  sustained  to  the  reading  of 
sentence,  except  what  had  been  suffered,  the  deposition  of  a  party  on  the  ground 
this  disability  is  removed.     It  cannot  that,  having  been  convicted  of  statutorr 
exist   separate  from  the  sources   from  perjury,  though   pardoned  by  the  gov- 
which  it  is  derived.     As  to  the  language  emor,  his  competency  as  a  witness  U 
of  the  pardon  it  does  not  appear  that  not  restored    (Rex  v,  Crosby,  2  Salk. 
any  particular  form  of  words  is  neces-  689;  Peake*s  Ev.  129;  PhiU.  ^v.28),the 
sary  in  such  an  instrument.     In  some  statute  having  made  the  total  disability 
of   the  ancient  pardons    a   variety   of  to  become  >4  witness  a  part  of  the  pun- 
language     is    found,    such    as     acquit,  ishment    and    conviction    is  reversed, 
pardon,  release  and  exonerate.    3  Co.  See  x  N.  R.  L.  171;  Sess.  24,  ch.74.§i. 
Inst.  234.      In   others   only   the   word        2.  Beverige's  Case,  3  P.  Wms.  4S5. 
pardon.    3  Co.  Inst.  235.     In  the  forms        Proof    of     Pardon — ^How    Kftdt.—A 
used  by  the  executives  of  Pennsylvania,  granting  of  the  pardon  is  to  be  proved 
the  word  remit  is  employed;  and  also,  it  bv  its  production  under  seal,    i  PhilL 
-would    seem,  in    those    given    by   the  E v. (6th  Am.  ed.)  from  9th  London ed.21. 
executive  of  the  United  States;  nor  is  it,        3.  Howser  v.  Com.,  51  Pa.  St.  532. 
we  conceive,   necessary   to   remit    the        4.  6  &  7  Vict.,  ch.  S5;  14  &  15  Vict, 
crime  or  offence,  though  it  is  also  often  ch.  99;  2  Tayl.  on  Ev.,  §§  1346, 1347. 
done  in  the  English  forms.     Our  prac-        5.  2  Hilt,  fcode,  §  i,  1879. 
tice     is     to     recite     the    offence     and        6.  Gen.  St.  1877,  ch.  104. 
conviction     and    sentence    and     then        7.  Rev.  St.  1849,  tit.  i,  $  141;  Gen. 
remit  the  sentence,  and,  as  it  is  by  the  St.  1875,  c^*  440' 
sentence  the  disability  attaches  as  one        8.  Laws  of  1874,  P-  ^5^' 
of  its  consequences,  this   form  would        9.  Code  1882,  §  3854.    Frain  r.  State, 
seem  appropriate.     In  3  Co.  Inst.  235,  40  Ga.  529. 

it  appears  that  the  King^s  remitting  the        10.  Rev.  St.  1880,  ch.  505,  4  i*    5"* 

indictment  before   conviction   pardons  tholomew  v.  People,  104  111.  601. 
the  offence;  a  fortiori  dSter  sentence.        11.  Code,  ^  243.    Glenn  v.  Clore,  42 

Remitting   the    sentence    pardons    the  Ind.  60. 
offence."  12.  Code  1851,  art  2380;  Rev.  Code 

1.  See  Hollridge  v,  Gillespie,  2  Johns.  1880,  p.  3636. 
Ch.    (N.   Y.)   30,  35;  Houghtaling  v.        18.  Comp.  Laws  of  1879,  {  3847. 
Kelderhouse,  i   Park.  Cr.  Cas.  (N.  Y.)        14.  Laws  of  1861,  ch.  53. 
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INFANTS. 


fassachusetts,'  Michigan,*  Minnesota,'  Missouri,*  New'  Hamp- 
lire,'  New  Jersey,*  New  York,'  North  Carolina,*  Rhode  Island,* 
'ermont,**  Virginia,' '  and  Wisconsin.** 
IHTAMTS.— (See  also.  Bail;  Bills  AND  NOTES;  Bonds 
:arriers;  Child;  Conflict  of  Laws;  Contracts;  Costs 
)EEDS;  Divorce;  Domicile;  Equity;  Equity  Pleadings 
!.RROR;  Estoppel;  Guardian  and  Ward;  Parent  and 
hild.) 

I.  Definition.  6it. 

I.  Privilege*    and     DiuUIIIlea     In 
Oeneral,  615. 

Ltgitlative  Relief  from  JVon- 


:.    I^gi 


61  s. 


ffigMt  to  Hold  OMte.  615. 

3.  Right  to  Make  a  Will,  6l8. 

4.  Ttslimony  of  Iitfants,it\<). 

5.  Marriage,  tli. 

6.  Child  em   Venire  sa  Mere,  624. 

7.  Cmslody  of  Infants.  biA. 

.  Act*  and  Coniract*  of,  and  Con- 
veyaacea  by  and  to  Infaata,  6j8. 
J.  Right   of  the    Infant   to    Avoid 
His  Ads,  618. 

a.  Void  aid  Voidable,  6]8. 

b.  Trading    and    Fartnerahif 

Contract 3,  639. 
c   Time  for  Av0idance,fia,i. 
d.  Infants'  Relief  Acl,<taf\. 
a.  Ratijieation  and  Avoidance,  6^^. 


a.  Contracts,  644. 
i.   Conveyances.  645. 

c.  Restoration    of    Considers' 
tion  on  nisa^rmance,  654. 

d.  Contracts  for  Service,  656. 
*.   Infant     Married     Women, 


3,  Acts  Binding  Vfon  InfantsfiSo. 

a.  Contracts  for    Necessaries, 
(ibo. 

b.  Other    Acts    Binding    afon 
Infants,  667 

IV.  Tons.  Liability  and  Right  of  Ac- 
tion for,  668. 

1.   Torts    Committed  by    Infants, 
668. 

a.  Fraudulent  RefresentatioHS 
a,  to  Age.  670. 
3.   Torts  Against  Infants.  Oj\. 


L  DEmnnov.— An  infant  is  a  person  who  has  not  yet  arrived 
t  the  age  of  majority.     This  age  is  placed  by  the  common   law 


1.  Gen,  St.,  ch.  31,  (  13;  Pub.  St.,  ch. 
59.   4   18;  UwBOf   i8?i.  ch.  313,460. 

Dm.  V.  Gorhani.  9Q  Masi.  4I0;  New- 
all  V.  Jenlting.  6S    Maw.  (a  Gray)  562. 

a.  Rev.  St.  1846,  ch.  101,  4  99;  Laws 
r  1861,  ch.  115,  p.  118.  Dickinson  v. 
Mich.  {61. 


a.  St.  I 


P-79^.  *7- 


L'nited  States  v.  Bteousch,  I 
ep.  313;  ..c,  I  McCr.  C.  C.4J. 
IS.  Gen.  Law  1878.  ch.  iiS,  4  17. 
«.  Rev.  St,  p.  J78,  4 


Fed. 


334. 

a.  Kev.  at,  p.  J70,  fl  1.  tKcv.  \.oae  1070,  p.  741,   9  ')>  *^ 

T.  Lawiofi869,  ch.  678;   Code  Civ.     sippl   {Rev.   Code    1880.   I,    1600), 


>c.,  483: 


People  V.  McGloin,giN. 
"       'B.86N.V.353: 
1 48;  National 


,  61  H. 

'o.  r.Gleason, 77  N.  Y.400;  Donohue 
eople,   s*   N.   Y.   jo8;    Delainater  i'. 
eople,  s  Lan».  [N.  Y'.)  33;. 

•.  Rev.  St.  [873,   p.  388.  t,   14;    State 
.  Oaraton,  63  N.  Car.  jc^. 

■.  Pub.  St.  1SS2,  ch.  114,  4  38. 

10.  Rev.  St.  iSSo,  4  looS. 

11.  Johnson    v.   Com.,  i  Grall.  (Va.)     ta««  bMB  rallarcd 
.uyM- 
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13.  Rev.  St.  1878,  I)  4073;   Sutton  v. 
Fox.  t,f.  Wis.  53r. 

SxMpUuii. — In  a  Tew  states  an  ex- 
ception is  made  in  the  case  of  a  person 
convicted  of  perjurj',  such  person  not 
being  permitted  to  testify,  even  tiiough 
he  hati  received  a  pardon  or  has  suffered 
the  lull  punishment  provided  by  law  for 
the  offence.  Among  these  b' 
Florida  (Thompsons  Dig.  334.  33S; 
Dig.  of  Law  iS8[.  p.  518);  ^fa^vland 
Code  :878,  p.  741,  4  1);  Misais- 
600),  and 
South  Carolina  (Gen.  Si.  1882,  4  1531). 
In  ArkuiMU  the  parties  may  consent 
I  receiie  the  testimony  of  a  person 
anvicted  of  one  of  the  higher  grades 
r  crime.  Dig.  of  St.  1874,4  34. 
In  Ta&naaMa  such  incompetency  re- 
.ains  until  the  full  rights  of  citizenship 
e  restored  according  to  the  statute 
-ovidcd.  St.  1871,  43811. 
Wliara  Incompetency  M  eraunon  Iaw 
ilatute  and  it  is 
redibility  of  the 


IMaitioiL                                  INFANTS.  Btfiaititt. 

a.  Contributory  Negligence firj^.  i.  Actions  by  Infants^  679. 

h*  Suit  of  Parent  and   Child  2.  Actions  Against  Infauts^fSt, 

for  Injury^  678.  3.  Suits  in  Equity^  692. 

c.  Compromises  for  Injuries ^  4.   Validity    of    yudgmemts   OMd 

679.  Decrees^  694. 

V.  Actions  by  and  Against  Infants,  VI.  Responsibility  for  Crime,  697. 
679. 

for  both  sexes  at  twenty-one  years.*     In  some  States,  however, 
females  attain  their  legal  majority  at  eighteen.*    Popularly,  it 

witness,  the   judgment  of    conviction  down  by  Schouler,  Dom.  Rel^  4  39> 

must  be  offered  in  evidence.    Com.  v.  First,  that  the  actual  domicile  will  be 

Gorham,  99  Mass.  420.  preferred    to  the    domicile   of    birth. 

Record  Admissible  to  Affect  Credit  of  Second,  that  the  law  of  situation  of  real 

tbe  Witness. — Com.  v.  Hall,  87   Mass.  property    must    prevail    over   that  of 

(4  Allen)  305;  Com.  v.  Knapp,  26  Mass.  domicile.     Third,  that  the  law  of  the 

(9  Pick.)  497.  place  where  a  contract  is  made  must 

In  Texas,  to  disqualify  a  witness  con-  prevail  over  that  of  domicile.    Male  v. 

victed  of  perjury  on  information  from  Roberts,    3    Esp.    163;    Saul    v.   His 

another  State,  it  should  be  shown  that  Creditors,  17  Mart.  (La.)  569;  Huej's> 

penury  is  a  felony  in  such  foreign  State,  App.  i    Grant   (Pa.)  51;  Story  Confl. 

and   that  it  could  be  prosecuted  upon  l^aws,  {(  75,  82,  332. 

such  information.     Pitner  v.  State,  23  In    Barrera   v.  Alpuente,  18   Mart 

Tex.  App.  366.  (La.)  69,  it  was  decided  that  when  an 

1.  Age    of    Majority. — Full    age    is  infant  becomes  of  age  in  the  countrv  in 

attained  on  the  beginning  of  the  day  which    he  is,  he  remains  of  age,  no 

next  preceding  the  twenty -first  anni*  matter  what  may  be  the  laws  of  the 

versary  of  birth.     "  Thus  if  a  person  country  into  which  he  removes.     In 

were  born  at  any  hour  on  the  first  day  Hiestand  v.  Kuns,  8  Blackf.  (Ind.)  345, 

of    January,   a.   d.  1801   (even  a   few  an   infant  of  age  in    Ohio  (18  yearv) 

minutes  before   twelve  o'clock  of  the  removed    to   Indiana    before  she  was 

night  of  that  day),  he  would  be  of  full  twenty-one,  the  legal  age  of  majoritvln 

age  at  the  first  instant  of  the  31st  of  Indiana.     It  was  )fr<?/£/ that  being  of  age 

December,  a.  d.  1821,  although  nearly  by  the  domicile  of  origin  she  was  entitled 

forty-eight  hours  before  he  had  actually  to  change  her  domicile,  and,  electing  to 

attained    the   full   age  of   twenty-one,  make   Indiana  her  home,  she  became 

according  to   years,  days,   hours  and  subject  to  the  laws  of  that  state  and 

minutes;  because  there  is  not  in  law,  in  became  an  infant  again  until  she  was 

this  respect,  any  fraction  of  a  day;  and  twenty -one. 

it  is  the  same  thing  whether  a  thing  is  In  Thompson  v,  Ketcham,  8  Johns, 

done  upon  one  moment  of  a  day  or  (N.  Y.)   189,  suit    was  brought  on  a 

another."      State   v.  Clarke,  3    rfarr.  promissory   note    made    in     yamaica, 

(Del.)  557;  Wells  v.  Wells,  6  Ind.  447;  The  defendant  pleaded  infancy.    Heid, 

Hamlin  v»   Stevenson,  4  Dana   (Ky.)  that  he  must  show  that  the  plea  would 

597;  Herbert  v.  Turball,  x   Keble  589;  be  good  in  Jamaica, 

Fitzhugh  V,  Pennington,  6  Mod.  259;  2  When  an  infant  has  been  disseised, 

Kent  Com.  233.     Judge  Redfield  dis-  his  right  of  action  for  the  recover?  of 

sents  from  the  doctrine  laid  down  in  the  land  will  be  governed  by  the  law  in 

the  opinion  quoted,  i    Redf.  on  Wills  force  when  he  becomes  of  age,  and  not 

18-20.  by  the  law  in  force  at  the  time  he  was 

In  Ca/i/brifia  a  person  is  of  age  at  the  disseised.      Gilker  v.  Brown,  65  Mo. 

first  minute   of   his    proper    birthday.  349. 

Civil  Code,.§  5026.     So.  Dak.  Civ.  6.  2.  A  woman  is  of  age  at  eighteen  (by 

10.  statute)    in    Vermont,    Ohio,    Illinois, 

In  Louisiana  and  Texas  the  common,  Iowa,    Minnesota,   Kansas,  Nebraska, 

and  not  the  civil  law,  prevails.     Means  Maryland,   Missouri,  Arkansas,  Cali- 

V,  Robinson,  7  Tex.  502.  fomia,     Colorado,     Oregon,     Nevada, 

Conflict  of  Lawi  at  to  Age  of  Majority.  Washington,  Dakota,  Idaho.  Stimsoa 
— In  case  of  any  conflict  of  laws  arising  Am.  St.  Law,  §  6601.  And  sec  Spar- 
over  the  time  at  which  an  infant  arrives  hawk  v.  Buel,  9  Vt.  41;  Stevenson  v. 
at  majority,  the  following  rules  are  laid  Westfall,  18  111.  209;  Cogel  i'.  Raph,  24 
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Mt11<«m  ud  StebUitlM.  INI- A  NTS.  Lt|ldkUn  B«U«C 

means  one  of  tender  age,  who  is  quite  incapable  of  taking  care 
of  himself;  a  child,  in  fact,  under  seven  years  of  age;  and  one 
who  has  reached  years  of  discretion,  but  not  of  majority,  is 
usually  styled  a  minor.' 

n.  Peivilzobi  hxa  Duuninxs  nr  Obkxkal.— l.  LcgiaUtivt 
Kelief  from  Hon-A^. — In  several  States,  the  statutes  allow  a 
minor,  under  certain  circumstances,  to  obtain  a  decree  of  court 
rendering  him  of  age  for  all  purposes  of  property  and  contract.* 

2.  Bight  to  Hold  Office. — Offices  where  judgment,  discretion 
ind  experience  are  essentially  necessary  to  the  proper  discharge 
jf  the  duties  they  impose,  or  offices  of  pecuniary  and  public  re- 
;ponsibiiity  cannot  be  held  by  infants.*  So  an  infant  cannot  be 
ippointed  an  executor  or  administrator.  The  general  practice  is 
o  appoint  some  person,  generally  the  guardian,  to  act  during 
:he   minority   of    the   infant   entitled   to   administration.^     The 
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Cork,  6j  Ga.  400.  G5  Mo.  349. 

In  ^ar^'/nHi/.  a  female  inrant  between  9.  Serrlca   of    Procera. — The    reai^on 

ixleen  arid  twenly-one  maj-givea  valid  seems  lo  be  that   an  infant  cannot  be 

eceipt  for  lier  property,  but  not  an  ac-  held   legallv    respunsibte  for   his  acts. 

Lnowledgtnenl   for  the  payment  of  an  Thus  an  infant  may  serve  a  writ  where 

'qiiivalent.     Crapster     v.    Gridith,     2  he  if^  deputized  bv  the   sherilT  who   is 

Hland.  Ch.  (Md.J  5.     In  a  few  Stales  a  reitponsiblc  to  the  plaintiT  for  the  acts  of 

•■Oman  is  of  age  on  marriage.    Chubb  his  deputy.     Moore  i'.  Graves,  i  N.  H. 

■- Johnston,  II  Tex. 469;andsee  While  408;  Barrett   v.    Seward,    12   Vt.    17^., 

-.  Latimer,  11  Tex.  61.  So  also  in  Ore-  Poland,  J.,  dissenting;  but  an  infant 

Xon.     In  Nrbraika  a  married  woman  cannot  be  specially  authorized  to  serve 

)ver  sixteen  is  of  age.     Ward  t'.  Lav-  process   by   the   magistrate   signing  it, 

Ttv,  19  Net).  439.     In  lema.  Teas  and  for  in  Ihia  case  there  ts  no  one  res  pons  i - 

Louisiana  all  minors,  male  and  female,  ble  to  the  plainlifT  for  misfeasance,  non- 

ittain     their     majority    on     marriage,  feasance,  etc.     llarvcy  v.  Hall,  22  Vt. 

Stimson  St.,  f  6601.  3ii.  Thai  an  infant  cannot  terve  process 

1.   Everslev,  Dom.  Rel..  p.  784.    The  see  Tvler  r.  Tvler,  j  Root  (Conn.)  519; 

aw  does  not" recognize  this  distinction,  Cucksnn  v.  W'inter,  i  Man.  &  Ry.  31J. 

"or  the  "child  of  nineteen  Is  as  the  child  \n  Indiana   it   is   held  that   an   infant 

)f  five  years  old."  H  ea  He  !■- Green  hank,  may  be  deputed  to   serve  a   particular 

(    Atk.   69^,   703;   and   see   Morgan  v.  writ,  but  he  cannot  act   as   a   general 

rhomc,  7  *M.  &  W,  400.     But  a  minor  deputy.  N.  A.  &  S.  Ry.  Co,  f.  Grooms, 

nav  have  a  voice  in   the  choice  of  its  9  Ind'  J43. 

^ardian,  while  an  infant,  in  the  sense  Where  an  infant  has  sal  as  a  juror, 

ibove  used,  may  not,  the  verdict  will  not  be  set  aside,  though 

1.  Kansas,    Arkansas,    Texas,    Ala-  the  losing  party  did  not  learn  of  the  in- 

jama,   Mississippi.    Louisiana.     When  fancy  of  the   juror  until  after  verdict. 

:hus  emancipated  he  mav  be  appointed  Waesum  i'.  feeney,  lai  Maes.  93^  a.  c, 

.dministrator.     Succession  of  Lyne.  \t  23  Am.  Rep.  i.ijS. 

La.  Ann.  ir;(.  Or  liecome  surely   on  a  An  Infant  cannot  act  as  bailiff,  factor 

Tond.  Cooper  I'.  Rhodes,   30  La.  Ann,  or  receiver,  as  he  cannot  be  charged  on 

1:33.     But   the  statute  authoriiinj;   the  an  account.    Tyler  on  Infancy  &  Gov., 

removal   of  the   disabilities   of  minors  4   7;  he   cannot   act   as  justice  of  the 

ipplies  only  to  such  minors  as  arc  capa-  peace.  Goldlng's  Petition,  s7  N-  H.  146; 

hie  of  attending  lo  (heir  own  bunlnexs,  s.  c,  24  Am.  Rep.  66.  Though  he  r 

ind   an  order  of  the  probate  court  re-        -      -     ■-"-      ■'-"-"■  '^■ 

moving  Ibc  disabililiesor  a  minor  under 

fourteen  is  void.     Doles  v.   Hilton,  48  inmm  mu/ an  ain.n.-iiiui -nnnnai...... 

Ark.  305.     See  Cox  r.  Johnson,  So  Ala.  pany.   Pewey  fi/uWe,  11  Pick.(M:iss,) 

effect  outside  the  Sute  in  which  it  is  4.  InfMt  SxMvtor  or  Adjnlnlit»b>r. 
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court  will  never  appoint  an  infant  as  trustee,  and  if  he  is  named 
as  such   in  any  instrument,  someone,  generally  his  guardian,  will 

— An  infant  cannot  hold  an  office  re-  has  been  appointed  executor  is  at  the 

quiring  the  receipt  or  disbursement  of  time  of  the   probate  of  the  will  under 

money.     Claridge  v.   Eveljn,  5   B.  &  the   age  of  twenty-one  years,  admiois- 

Ald.  &i.     So  an  infant  cannot  act  as  tration  with  the  will   annexed  ma^  be 

administrator,  executor  or  trustee.  Col-  granted    during    his    minority,  unless 

lins  V.  Spears,  1  Miss.  310;  In  re  Goods  there  is  another  executor  who  accept 

of  Duchess  of  Orleans,  i  Sw.  &  Tr.  253;  the   trust."  And  see  also  Rev.  Stats,  oi 

Schouler,  Dom.  Rel.,  \  394.  But  if  he  Is  Wis.,  §  3797;  Stats.  Minn.,  ch.  50,  \  7. 
appointed  to  such  an  office  he  will   be        This  rule  is  recognized  in  other  juris- 

liable  for  money  received  after  his  ma-  dictions.     Pitcher  v,   Armat,  5   How. 

jority,  but  not  to  account  for  his  Jidmin-  (Miss.)  58S;  Ellmaker's   Est,  4  Watts 

istration  during  minority,     llindmarsh  (Pa.)  34;  Taylor  v.   Barron,  35  X.  H. 

V.  Southgate,   3    Russ.   324.  Carow  z\  484,  493. 
Mowatt,  2  Edw.  Ch.  (N.  Y.)  57.  If  there   are   several   executors,  and 

In  1856,  S,  then  in  his   seventeenth  one  of  them  is  of  full  age,  no  adrainis- 

year,  qualified  as  one  of  the  administra-  tration  of  this  kind  ought  to  be  granted, 

tors  of  H.     He  paid  out  on  just  debts  because  he  who  is  of  full  age  mav  cxe- 

all  the  assets  that  came   to   his   hands,  cute   the   will.     Williams  on  Exrs.479' 

but  did  not  apportion  them  ratably.  He  480.     See   Cartright's   Case,  i  FreeW' 

turned  over  everything  in  his  hands  to  258,  and  see  also  Pub.  Stats.  Mass^^^ 

his  co-administrator    in  1858   and   left  1 29,  ^  4,  that  *'when  a  person  named  tt 

the   State.     In    1877   a  bill   was  filed  executor  of  a  will  is  at  the  time  of  the 

charging  S  with  </<»ivi5/ari/.  He  pleaded  probate     thereof    under    the    age   of 

infancy,     ^e/r/,  S  being  an  infant  and  twenty -one  years,  the  other  executor  or 

innocent  of  fraud  or  tort,  was  not  liable  executors,  if  any,  shall   administer  the 

for   the  alleged    dex'astaz'it.     Saum  v.  estate   until   the   minor   arrives  at  full 

Coffelt,  79  Va.  510.  age,  when,  upon  giving  bond  according 

Where  the  only  next  of  kin  is  a  to  law,  he  may  be  admitted  as  joint  ex- 
daughter  sixteen  years  old,  the  court  ecutor  of  such  will." 
//<?/</ she  could  not  be  appointed  admin-  In  Wallis  r.  Wallis,  i  Winst  (N. 
istrator  of  her  father's  estate,  nor  have  Car.)  78,  the  rule  is  laick  down  that 
a  voice  in  the  appointment,  and  a  cred-  where  the  widow  is  a  minor,  the  court 
itor  of  the  estate  received  the  appoint-  may  appoint  an  administrator  durante 
ment.  Rea  f.  Englesing,  56  Miss.  463.  minoritaie  and  give  tlie  administration 
The  fact  that  the  minor  is  a  married  to  her  on  her  majority,  or  may  fill  the 
woman  does  not  qualify  her  to  act.  office  on  her  appointment.  The  Eng- 
Briscoe  r.  Tarkington,  5  La.  Ann.  192.  lish  rule  is  to.  appoint  the  guardian  of 

Where  a  minor  is   appointed   execu-  the  minor  to  the  temporary  administra- 
tor, the  court  will  appoint  an  adminis-  tion.     Tohn  v.  Bradbury,  L.  R.,  i  P.  & 
trator  cum  tcstamento  annexOy  durante  D.  243.    And  this  is    the  rule  in  New 
minoritaie;  and  so  also  in   the   case  of  York  bv  statute.    McClellan's  Practice 
an  infant  who  is  entitled  to   administer  in  Probate  Courts,  p.  132;  2  N.  V. Re*', 
as   next   of  kin,  the  court  will  appoint  St.  74;  pt.  2,  ch.  6,  tit  2,  art.  2,  §27-  So 
someone   to  act   during   his   minority,  in  Louisiana,  the  parents  of  a  child  are 
Schouler,  Exrs.  &  Admrs.,  ^  132;  Wms.  entitled  to  act  for  him.  Gusman's  Succ, 
on    Exrs.   481,   482  ;    Cope  r.  Cope,  16  36  La.  Ann.  299.  But  in  generalitmar 
Ch.  Div.  49.     This  administration  con-  be   said    that    the    probate   courts  in 
tinues   until  the  disability  of  the  infant  America   are   bound    by  no  hard  and 
ends,  and  the  latter  then  takes  the  duty  fast  rules  in  the  appointment  of  admin- 
on  himself.     A  provision  in  a  will  that  istrators   in   such  cases,  and  may  pass 
A  shall  act  as  executor  until  the   testa-  over  minors   and   next  of  kin  and  ap- 
tor's'  son   becomes   21  years  old,  is  not  point  whomever  they  deem  best  fitted 
an  appointment  of  the  son  as   executor  for   the   office.     William's   Appij^*- 
when  he  arrives  at  21.  Frisby  v.  With-  St.   259;    Pitcher   v.    Armat.  5  ^^^\ 
crs,  61  Tex.  134.  (Miss.)   288;    Schouler,    Exrs.,  ^  ^^'' 

In  America,  this  matter  is  sometimes  Wms.,  Exrs.,  p..*479,  480;  3  Redfi^Vooiv 

regulated   by   statute,  as  in    Massachu-  Wills  ♦los;  though  if  no  speci*^  ob)ec- 

setts,  where  it  is  provided  (Pub.  Stats.,  tion  exists  it  is   regarded   as  P'^^-  ° 

ch.  130,  §  7)  that  "when  a  person  who  grant  administration   to  tlie  gu^*"***" 
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le  appointed  to  act  in  hb  stead.'     Whenever,  however,  property 
i   conveyed  to  an   infant   under   such  circumstances  as  would 

rcate  a  constructive  trust  in  an  adult  grantee,  there  is  a  tendency 
1  the  courts  to  hold  that  the  infant  takes  the  beneficial  interest 

Iso.*     Infants  may  hold  offices  which  arc  purely  ministerial,  and 

irunson   r.  Burnett,  2  Pin.  (Wis.)  iS^,  uS.     A  trust  which   requires  theexer-, 

^,  and  see  Alford  v.  Alford,  Deane  &  cIec  of  discretion  cannot    lie  exercised 

w.  ^jj.     Whether   the   infant  can.  on  by  an  infant.     King  i'.  Bellord,  i   H.  & 

rriving   at   full  age,  demand  adininis-  M.343;  Lewin.TrUHts,  pp.  17-8.      If  an 

ation   as  a  matter   of  right,  i^.  in  the  infant  is  named  as  truelee  in  an  instru- 

tMcnce  of  statutes,  a  question  on  which  ment.  the  estate  will   vest  in  him.     No 

le   American  courts  do   not  seem   to  beneficial  interest  will  pa^  to  him  in 

■iKe   passed.     It   would    hardly   seem  such  case.     King  i'.  Denison.  i   Ves.  & 

i.ii  he  could.  B.  s6o,  375;  Jevon  v.  Bush.  1  Vem.  mi; 

See  farther  vol.  7,  p.  173,  Execlturs  Lake  I'.  De  Cambert,  4  Vcs.  596,1*.  The 

\u  Admihisthators.  IV.  court   in   such   case,  however,  will  re- 

1.  Tnut««a. — An   infant  ix   regarded  move  the  infant  and   appoint   someone 

^   wanting   in  the  judgment   and  ca-  to  act  in  his  place.  poEisibly  his  guardian, 

ucity  of  a    [rustec,  and  can  do  nothing  ifa  liuitable  person.   Ex  farit  ^ergison, 

lat  requires  the  exercise  of  discretion,  4  Ves,  147.     In  the  mattcrof  Fallen,  14 

.  iverv  act   not   Mmplv   ministerial  !>  N.  J.    L.  147:   Re  Porter,  15  L.  J..  Ch. 

I  least  voidable.  Aii  infant  would  4>t:2:  •>.  c.  z  Jur.  (N.'S.).  4349.  But  wlth- 
it  prejudice  to  the  right  of  the  infant 
I    be    restored   to  his   trusteeship   on 

..  ,.   , ..,  .,-  ..'aching  majoritv.     y?c She Imcrdine. 33 

laueiiable  fora  brcachof  IniM.  Whil-  L,J.,Ch.474.    In   the  case  of  Binion 

lore   V.    Weld,  i  Vern.   3jS;   Ru.scll's  i-.  Sione.  i  Freem.  169.  a  father  bought 

luse,  1;  Rep.  ■711;  llindinursh  T'.  South-  land  and  took  the  title  in   the  name  of 

ule.  3  Russ.  324.     An  inlant.  however,  his  son.  live  years  of  age.    The  court 

as  no  privilege  to  cheat,  and  will  not  hrlil  the  land  was  held  In  the  hands  of 

I!  protected   in  cunning  and  contrived  the  non  charged  with  a  rei^ulting  trust 

■auds.     Kvrov  v.  Nicholas.  2  Eq.  Cas.  in    favor   of   the   father.     And  sec  Ite 

Lb.48.;:  Hillyeri'.Bcnnett,3Ed«.Ch.  Windic,    i    Edw.    Ch.    (N.    V.)    585. 

N.  Y.)    I2j;  Hill    T-.  Anderson.  ^  Sm.  Where  an  infant  takv  aK  trustee  he  may 

:  M,  (Miss.)  iid.   Wright   v.  Snowe.  J  he  held  to  his  trust  after  he  becomes  of 

)eG.  &    Sm.  3;i;    Davies  r.  Hodgson,  atJe.    Jevon   r.  Bush.  1  Vern,  34;. 

5  Beav.   117:   Ebbett's  Case.  iS  W,  R.  3,  trom  the  great  inconvenience  nt- 

II.-:    Lemprierc  i'.  Langc,  L.  R,.  12  Ch.  tending  the  appointment  of  an  Infant  as 

>h'.  671;.     An   infant   may   exercise  a  trustee,   a    strong    preKumption    arises 

ower  simply   collateral  over  both  real  that  property  conveyed   to  an   infant  i> 

nd  personal  estate.     King  r.  Dcllord,  I  intended  for  his  benelil  as  an  advancc- 

1.  &  M.  343;  Rr  n'Angibau,  L.  R.,  15  ment  or  otherwise,  and  the  court  will 

'h.  Div.  128.    And  as  to  personal  estate  not  infer  an  intention  that  he  Is  to  lake 

e  may  exercise    U  power  in  gross,  not-  it   in  trust,  unless  it   dislincllv  appears. 

I'ithstanding   that   it  may  involve  the  But  if  such  an  appointment  is  actually 

pplication  of  discretion.     /fcD'Angi'  made,  the  parties  cannot,  on  the  strength 

4IU,  L.  R..  11;  Ch.   Div.  ij8.    But  as  to  of  its  sinjcutarity  or  inconvenience,  or 

eal  estate    it   would  seem   that  such  a  their  own  incompetence  to  act  as  t^u^- 

lower could  not  be  exercised  unless  cK-  tecs,  set   up  a  claim   to   the  beneficial 

ircssly    authorized    by    the    Instrument  interest.      Perry.  Trusts,    f)  54;  Tiffiuiv 

rcating  the  power.     Hearle  v.  Green-  &  Bullard.  I'rusts  and  Trustees,  p.  34S; 

lank,  3  Atk.  69^:  s.  c.  I  Ves,  29S:  He  Smith  v.  King,  \b  East  i&\.  Blinkhouse 

;ardra««' Settlement,  L.  R.,  7  Ch.  Div.  v.   FeasI,   j    Ves.   Sr.'  27:    Mumma;. 

;S.   And  where  an    intention   appears  Mumma.  j  Vern.  19;  Taylor  r.  Taylor, 

hal  the  power  is  to  be  exercisable  nol  1    Atk.   jSfj.     In   Lamplugh   i\  L»mp- 

lilhstanding  infancy,   an   infant   mav  lugh.   where   the   father   purchased   an 

ppoint  even  though   his  interest  may  estate  in  the  name  of  a  3'oungcr  son.  it 

•e  affected   by  the    appointment.     Rr  was  presumed  to   be   an   advancement 

.ardrass'  Settlement.  L.  R..  7  Ch.  Div.  rulhcr  than  to  make  the  infant  a  truhtoe. 

:^:  Re  D'Angibau,  L.  R.,  15  Ch.  Div.  See  also  Pole  i<.  I'ole,  i  Ves.  76;  King 
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which    require  nothing  more  than   skill   and   diligence  in  their 
performance.^ 

3.  Bight  to  Make  a  Will. — The  age  at  which  a  person  may 
make  a  valid  will  is  now  generally  fixed  by  statute.  In  absence 
of  statutes,  the  common  law  allows  males  of  fourteen  and  females 
of  twelve  to  dispose  of  personalty  by  will,*  but  real  estate  can- 
not be  devised  until  the  owner  reaches  full  age.^  The  age  for 
disposing  of  both  kinds  of  property  is  now  generally  fixed  by 
statute  at  twenty-one  years;*  but  in  some  States  persons  of 
eighteen  years  of  age  may  dispose  of  personalty  by  will,  while  no 
will  devising  real  estate  is  valid  until  the  testator  is  twenty-one;* 

V.  Denison,  i  Yes.  &  B.  260,  27S;  Stile-  of  his  election  or  appointment  is  not 
man  v.  Ashdown,  2  Atk.  4S0.  Like-  twenty-one  years  old.  So  if  he  is 
wise  in  America  a  conveyance  to  a  elected  constable  and  execute  process 
child,  the  parent  paying  the  purchase  as  such,  he  is  a  trespasser.  Green  v. 
money,  is  presumed  to  be  intended  as  Burke,  23  Wend.  (N.  Y.)  490.  This  U 
an  advancement,  and  there  is  no  result-  the  law  in  other  States,  and  in  Rhode 
ing  trust  in  favor  of  the  parent.  Cart-  Island  it  is  a  provision  of  the  State  con- 
right  V.  Wise,  14  111.  417;  Stanly  r.  stitution  (art.  9,  ^  i  and  art  a,  ^  i), 
Brannon,  6  Blackf.  (Ind.)  193;  Slack  v.  but  it  seems  that  the  acts  of  an  infant 
Slack,  26  Miss.  287  (personal  property);  as  a  public  officer  are  binding  upon  the 
Partridge  v.  Havens,  10  Paige  (N.  Y.)  public  until  his  appointment  or  dec- 
618;  Tremper  7'.  Burton,  18  Ohio  418;  tion  shall  be  declarwl  voki.  People  f. 
Murphy  v.  Nathans,  46  Pa.  508;  Doug-  Dean,  3  Wend.  (N.  Y.)  438. 
las  V.  Price,  4  Rich.  Eq.  (S.  Car.)  322;  An  infant  cannot  be  naturalized  on 
Thompson  v,  Thompson,  i  Yerg.  his  own  petition. .  Le  Forresters  Case. 
(Tenn.)  97:  but  this  presumption  may  2  Mass.  419.  Nor  can  he  acquire  a 
be  rebutted  by  evidence.  Butler  v.  In-  settlement  by  cormorancy.  Sterling  r. 
surance  Co.,  14  Ala.  777;  Taylor  f.  Plainfield,  4*Conn.  1 14. 
Taylor,  o  111.  303;  Doyle  r.  Sleeper,  i  2.  Co.  Litt.  89  b;  Davis  r.  Baugh,  i 
Dana  (Ky.)  531;  Peer  V.  Peer,  3  Stockt.  Sneed  (Tenn.)  477.  The  common  law 
(N.  J,)  432;  Jackson  v.  Matdorf,  11  rule  prevails  in  Wyoming;  and  in  New 
Johns.  (N.  Y.)  9f;  Shepard  v.  White,  Mexico  males  of  fourteen  and  female* 
10  Tex.  72;  Rankin  v.  Harper,  23  Mo.  of  twelve  may  dispose  of  both  realtj 
579.  Where,  however,  the  minor  has  and  personalty  by  will.  Comp.  St, 
conveyed  to  the  father,  he  cannot  avoid  §  '378. 
his  deed  on  the  ground  of  infancy.  Starr  3.  4  Kent  Com.  505. 
V,  Wright,  20  Ohio  St.  97.          '  4.  Moore   v,   Moore,    23   Tex.  637. 

1.  An  infant  may  fill  a  purely  minis-  This  is  the  rule  in  England,  Canada, 

terial  ofllice  .is  clerk  of  the  peace,  either  Delaware,     Florida,     Indiana,    Iowa, 

in   person   or  by   deputy.     Crosbie  v,  Kansas,  Maine,  Massachusetts,  Michi- 

Hurley,  Ale.  &  Nap.  (Irl)  431.  gan,  Minnesota,  Mississippi,  Nebraska, 

Schouler,  Dom.  Rel.,  \  398,  says:  New  Hampshire,  New  Jereev, 
"The  true  principle  to  be  extracted  North  Carolina,  Ohio,  Pennsylvania, 
from  the  authorities  seems,  therefore,  to  South  Carolina,  Tennessee,  Texas  and 
be  that  the  court  will  enquire  whether  Wisconsin.  In  Georgia  an  infant  of 
an  infant,  as  such,  is  by  law  capable  fourteen  may  make  a  will.  Q'Byrner. 
of  discharging  suitably,  faithfully  and  Feeley,  61  Ga.  77.  In  Louisiana  the  ^e 
eflficiently  the  duties  of  a  particular  is  sixteen.  Code,  ^^  1476-77-  I"  *^^"* 
office,  and  so  as  to  leave  open  all  the  tucVy  an  infant  under  twenty -one  ma/ 
usual  remedies  to  others;  and  this  is  a  make  a  will  under  a  power  specially 
proper  rule  of  guidance,  the  statutes  given  him.  Gen.  St.,  ch.  113,  k  3-  ^" 
being  silent,  rather  than  ancient  prece-  Dakota,  California,  Connecticut,  Ida- 
dents  laid  down  as  to  particular  offices  ho,  Montana,  Nevada,  Utah,  an  infant 
in  times  when  they  were  transmissible  can  make  a  will  at  eighteen, 
in  families  and  mere  sinecures."  6.  In  Alabama,  Arkansas,  Missouri 

In  New  York,  by  statute,  no  person  Oregon,    Rhode   Island,   Virginia  and 

can  hold  a  civil  office  who  at  the  time  West. Virginia  the  age  at  which  realtv 
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and  in  a  few  States  females  may  make  a  valid  will  at  an  eai 
age  than  is  permitted  to  males." 

4.  Tatimony  of  Infant*. — At  the  age  of  fourteen,  there  i 
presumption  that  every  person  has  common  discretion  and  um 
standing,  until  the  contrary  is  made  out ;  but  under  that  age  th 
is  no  such  presumption.*  Therefore,  when  a  child  under  fourt 
is  offered  as  a  witness,  a  preliminary  inquiry  into  the  degree 
Linderstanding  of  the  child  is  necessary.  This  inquiry  is  c 
ducted  by  the  judge,  and  if  it  appears  to  his  satisfaction  that 
:hild  has  sufficient  natural  intelligence,  and  has  been  so  instruc 
as  to  understand  the  nature  and  effect  of  an  oath,  the  witnes: 
admitted  to  testify.'     The  question   is  wholly  one  of  intellige 

:an  be  devised  is  filed  at  Iwenty-one,  C.  C.   135;    Slate  v.  Whittier,  11 

»nd    for    dUposing     of   penonajty    at  wt;  Bla(!li,w;ll  v.  Stale,   11    Ind. 

:ighteen;  but  incase  of  insufficiency  of  Slate  v.  Lattin,  29  Conn.  389;  McG 

[lerKonalty    a    legacy   In    a  will   made  v.  People,  44  Micii.  286;  Slate  v, 

inder  twenty-one  cannot  be  charged  on  wards,   79   N.   Car.  6^^;    Flanagii 

:iie  realty.     Banks  v.  Sherrod,  52  Aia.  State,  Jj  Ark.  9J-,  People  t.  Bema 

it-].     Where  an   infant   old  enough  to  Cal.   66;  Com.  t.    Le   Blanc,   3    I: 

Tiake  a  will  of  pcrBonalty  devises  real  (S,    Car.)   339;    Com.   v.     Mullin 

:ttate  to  a  stranger  and  personal  prop-  Allen  (Muss.)  2<fc,;  Simpson  r.Stati 

;rly  to   his   heir   the   stranger  has   no  Ind.  90;  Den  v.  Van  Cleve,  5  N. 

;laim,  and   the   heir   lakes   the   really  5S9, 

ilwj.     Kearney   v.   Macomb,  16   N.  J.         The  fact  that  a  girl  of  seven  \¥as 

£q.  189.    Tongue   v.  Nutwell,   17   Md.  incompetent  does  not  afTect  the  que? 

:i;.  229;  Jones  v.  Jones,   8  Gill   &  J.  of  her  competency  on  a  new  trial  v 

Md.)   197;  Snelgrove  v.  Snelgrove,  4  her  age  was  over  eight.    Kelly  r,  S 

Des.  Eq.{S.  Car.)  174;  Melchorr.  Bur-  7s  Ala.  21. 

jer,  (  Dev.  &  Bat.  Eq,  {N.  Car.)  6^-  '  The  evidence  of  a  child  of  six  or  s, 

J.  In  the   District  of  Columbia,  llli-  haR  been  received  on  a  trial  for  nlle 

lois,  Vermont  and  Washington  Terri-  to  ravish.     State  i'.  Morea,  3   Ala. 

ory     women    maj     make    a    will    at  Washburn   v.   People,    10   Mich, 

■ignteen  and  men  at  twenty-one.     In  Slate  t.  Richie,  sS   La.   Ann.  3J7. 

Marj'land  the  same  rule  holds,  but  the  child  of  eight  years  has  been  ilr/if  c 

.tatute  is  silent   as   to  personally.     In  petent.     Wade  v.  Slate,  50  Ala.  164 

Colorado  an  unmarried  male  or  female  where  the  child  says  that  If  she  did 

3{  seventeen  may  so  dispose  of  person-  tell  the  truth.  "The  bad  man  will  get  1 

ilty.     Gen.   St.,  I)  3481.     In  Nebraska  Logslon  r.  Slate,  3  Heisk.  (Tenn.) 

in  unmarried  female  of  eighteen  or  of  andsee  V'lncent  T'.State,3  Heisk.(Te 

(ixteen.  if  she  be  married,  may  make  a  110,  "I  shall   go   to    the    bad  woi 

■rill.     Ward  f.   Lavcrly,   19  Neb.  439.  Com.  v.  Hulchinson,  10  Mass.  lie,. 

In  New  York  a  male  of  eighteen  and  a  a  child  of  nine  years.  Draper  v.  Drt 

'emale  of  sixteen  may  make  a  will  of  68   III.    17.     Ten   years.     Davldsoi 

Personalty.  State,  39  Tex.  IJ9,    On  the  other  h. 

3.  Greenl.   on   Ev.,   I,  367;  Wharton  the  evidence  of  a  child  of  four  was 

Ev..  439S:  Schoul.  Dom.   Kel.,   f   398;  jected  because  she  was   too  youn) 

Rapaljexm  Witnesses.  I,  7.  lestifv.     Smith  v.  Sute,  41   Tex. 

3.  PnUmJiuuT   BMUilnatlwi    br  tb*  Rex  i'.  Pike,  3  C.  &  P.  59S  (dying  . 

Ikrart.— It    is    error   to  allow   a  child  larations).     A  child  of  nine   was 

inder  seven   to  testify  without  a  pre-  qualiHed  for  lack  of  intelligence  wl 

iminary  examination  by  the  court  to  her  examination     showed   utter   i) 

iscertam  the  capacity  of  a  child  for  un-  ranee  of  the  nature  and  consequenci 

]erstanding  the  obligation  of  an  oath,  an  oalh.     Williams   r.   State,   i;   ' 

Hughes  I'.  Detroit,  G.   H.   k    M.    Rv.  A  pp.  1 27.     In  Carterr.  State,  63 

::o.,  31  N.  W.  Rep.  (Mich.)  603;  Peo-  SJ;  »■  c,  35  Am.  Rep.  4,  "The  wit 

?\e  11.  McNair.  11  Wend.  (N.  Y.)  60S.  was  a  little  negro  girl  about  nine  y 

For  the   preliminary  eiaminalinn  by  old;  and  lo  questions  put  by  counse 

the  court  see  Rex  :'.  Perkins,  1  Moody  the  defendant,  she  answered   that 
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did  not  know  what  the  Bible  was;  had  gentlemen  to  retire  with  the  child  and 

never  been  to  church  but  once,  and  that  examine  her  in  private.  They  reported 

was  to  her  mother's   funeral;   did  not  that  'Mn  their  opinion   her  testimony 

know  what  book  it  was  she   laid   her  ought  to  be  heard,   but  received  with 

hand  on  when   she  was  sworn;    had  great  allowance."    This  reference  was 

heard  tell  of  God,  but  did  not  know  who  Aeld  irregular,  as  the  court  should  have 

it  was;  and  said  if  she  swore  to  a  lie  she  acted  on  its  own  judgment  at  a  public 

would  be  put  in  jail,  but  did  not  know  examination   in   the  defendant's  pres- 

she  would   be   punished  in   any  other  ence.     See  also  State  v,  Morea,  2  Ala. 

way."      She  was  Aeld  incompetent  to  275;  People  i^.  Welsh,  63  Cal.  167. 

testify.  Soalsoachildofeleven,  whohad  Where,  however,  the  child  has  suffi- 

never  heard  of  God  or  the  devil.     Bea-  cient  intelligence,   but  has  never  been 

«on  V,  State  72  Ala.   191.     A  child  of  instructed  as  to  the  nature  and  obliga- 

eight,  who  did  not  know  what  the  Bible  tion  of  an  oath,  the  child  may  be  in- 

is    and    could    not    read,    but    stated  structed  and  the  trial  may  be  postponed 

she  would  "go  to  the  big  fires  of  hell"  for  that  purpose,     i  Greenl.  Ev.,  J  366 

if  she  did  not  tell   the  truth,  was  held  (14th  ed,);  Com.  v.  Lynes,   142  Mass. 

competent  in  Com.  r.  Carey,  2  Brewst.  577;  Com.   x-.   Carey,  2  Brewst.  (Pa.) 

(Pa.)  404.                               *  404;  Tenner's  Case,  2  City  Hall  Rec. 

Allowance  should  be   made  for  the  (N.  Y.)  147;  State  v.  Edwards,  79  N. 

nervous  agitation  of  a  child.      "The  Car.  648;  Rex  v.  White,  2  Leach, C.C. 

State  then  offered  as  a  witness  Mamie  48111;  but  this  practice  has  been  con- 

Scanlan.  Upon  being  thus  presented,  the  demned.  Taylor  v.  State,  22  Tex.  App. 

defendant  objected  to  her  being  sworn  529;  Reg.  v.  Nicholas,  2  C.  &  K.  246. 

and  examined   because   of  her  tender  In  Rex  v.  Williams,  7  C.  &  P.  320,  it 

years,  whereupon  she  was  examined  by  appeared  that  at  the  time  of  the  crime, 

the  judge  respecting  her  qualifications  sixteen  weeks  before  the  trial,  the  in* 

as  a  witness;   and   upon   examination,  fant  had  never  heard  of  God,  or  of  a 

the  child   being  much  frightened  and  future  state  of  rewards  or  punishments, 

scarcely  able  to  speak  above  her  breath,  and  that  she  never  prayed,  and  did  not 

stated  to  the  judge  that  she  could  not  know  the  nature  of  an  oath.    She  had, 

tell  her  age,  that  she  did  not  know  the  before  the  trial,  been  twice  visited  b}'  a 

nature  or  obligation   of  an   oath,  nor  clergyman,  who  instructed  her  as  to  the 

what  would  be  the  consequences  of  false  nature  of  an  oath.  At  the  trial  she  aid 

swearing.    The  answers  of  the  child  to  she  would  go  to  hell  if  she  told  a  lie, 

the  questions  of  the  judge  were  invari-  and  hell  was  under  the  Icitchen  grate, 

ably  in  monosyllables,  yes  and  no,  and  She  showed  no  intelligence  as  to  rclig- 

uttered  in  a  tone  scarcely  audible.    Up-  ion  or  the  future  state.    Her  evidence 

on  the  first  examination  the  judge   re-  was   rejected,   the   court    saying   that 

fused  to  have  her  sworn.     Upon  re-ex-  "The  effect  of  an  oath  on  the  conscience 

amination,  the  court,  on   inspection  of  of  a  child  should   arise  from  religious 

the  witness,  judged  her  to  be  between  feelings  of  a  permanent  nature,  and  not 

nine  and  ten  years  of  age,  and  having  merely   from   instructions  confined  to 

partially  recovered  from  the  fright  oc-  the   nature  of  an   oath,  recently  com- 

casioned  by  surroundings  entirely  new  municated  to  her  for  the  purpose  of  thU 

to  her,  the  judge  ascertained  from  her  trial." 

statements  that  she  was  the  daughter  of  "It  may  be  regarded   as  settled  that 

the  defendant,  that  she  knew  her  pray-  wherever  there  is   intelligehce  enough 

ers,  could  read  some,  believed  in  God,  to  observe  and  narrate,  there  a  child,  a 

and  thought  it  wrong  to  tell  lies."    The  due  sense  of  the  obligation  of  an  oath 

witness  was  then  sworn,  and  the  action  being  shown,  can  be  admitted  to  tes- 

of  the  court  was  sustained  on  appeal,  tify.       i    Whart.   Ev.,    ^   398;  Rex  v. 

State  V.  Scanlan,   58  Mo.   204;  David-  Powell,  i  Leach  no;  Rex  r.  Brazier,  i 

son  V.  State,  39  Tex.  129,     The  exami-  Leach   199;  State   r.  Whittier,  21  Me. 

nation  should  be  public,  and  it  is  error  341;  State  v.   De   Wolf,  8  Conn.  98; 

to  have  the  child  examined  in  a  room  Com.   v.   Hutchinson,    10    Mass.  225; 

apart.     In  Simpson  r.  State,  31  Ind.  90,  Jackson  v.  Gridley,  18  Johns.  (N.Y.) 

the  principal  witness  In  a  trial  for  rape  98^  Com.   r.   Carey,   2    Brewst  (Pa) 

was  a  child  only  six  years  old  at  the  404;    Draper  •  v.   Draper,  68   111.  i7i 

time  of  the   trial,   which   was  sixteen  Blackwell   v.   State,  11   Ind.  196;  Mc- 

months  after  the  alleged  offence.    The  Guire  v.  People,  44  Mich.  286;  Slate  v. 

witness   was  examined   by   the  judge.  Levy,   23   Minn.   104;  Spears  v.  Snell, 

who,  not  being  satisfied,  appointed  two  74  N.  Car.  210  (boy  of  thirteen);  Wade 
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ind  of  a  due  sense  of  the  obligation  of  an  oath,  and  the  judge  is 
lUowed  a  lai^e  discretion.'  Children  are  sometimes  held  incom- 
petent to  testify  in  suits  to  which  their  parents  are  parties*  (See 

Witnesses.) 

I',   stale,   so   Ala.  164;  State  v.  Detile,  to   her   If  she   swore   falselv,   but   she 

19  La.  Ann,  119;  State  v.  Scanlan,  ^S  would  tell  the  truth,"  and  in  Blackwell 

Mo.  J04;  Logston   V.   State,  3   Helsk.  v.  Stale,  11  Ind.  196,  the  witness  wa»  a 

[Tcnn.)    414;    Flanagin    v.    State,   25  child  under  ten,  who  stated  on  the  voir 

Ark.   91;  Davidson   i'.    State,  39  Tex.  rfiVr  that  she  did  not  know  how  perjurv 

IJ9;  People  I'.  Bemal,  10  Cal.  66.  would    be   punished,    but    believed    it 

The   presumption   of   incoinpelenc}r  would  be;  she  knew  it  was  not  right  to 

i^eases   at  ten  year*  by  an  Indiana  stat-  swear   to   a  lie,  and  said  she  would  tell 

Hie.  and   the   question   of  credibilitv  is  the  truth   if  sworn,  and  alwajs,  if  her 

for  the  jury.     Holmes  ti.  State,  8S  fnd.  mother  wanted   her   to,  and   that   her 

145.     See  alto,  for  same  rule  In  Ohio,  mother   had    told   her   to   in  this  case. 

let   Feb.   1S59,  4  I,  and  as  to  the  same  The  court  below  admitted  her,  and  the 

limit  in   Missouri,  State  i'.  Scanlan,  58  court  on  appeal  declined  lo  interfere. 

Mo.  J04.      In   Arkansas,  a  child  under  9.    iBtorait. — So     in     Mississippi     a 

len  cannot  testify  in  civil  cases,  but  the  child  was  held  incompetent    lo   lenlifjr 

:ommon  taw  rule   applies   to   criminal  that   his   rather  did  not  execute  a  note 

:a«es.     Warner  i>.  State,  25  Ark.  447.  on  which  it  was  sought   to   charge  the 

1.    Competency    is    not   Incon^tistent  estate.     McTntyre  v.  Ledyard,  i  Sm.  & 

with    immunity   from   prosecution    for  M.  (Miks.)   Ch.    191,   but   a    daughter 

pcrjurj.    Johnson   v.  State,  61   Ga.  35,  was   ield  competent  to  testify  in  a  suit 

ind   of  McGuire  v.  People,  44  Mich,  to  which  her  mother  wa»   a   parly,  al- 

1S6.  though  her  lestimonv  might  go  to  show 

The  question   of  competency   is   for  that   the   property   in   controversy  be- 

Ihe  court  and  the   decision   is  final  ex-  longed  to  her  deceased  father.     Parker 

:ept  in  a  flagrant  case  of  error.     Peter-  i'.    McNeill,   11   Sm.  &  M.  (Miss.)  355. 

ton   V.   State,   47   Ga.    ^24;  Brown   v.  Natural  children  have  l>een  rejected  as 

!>late,  3  Tex.  App.  115;  Oliver  i'.  Com.,  witnesses   in  a  suit  involving  the  prop- 

77   Va.    590;    State     v.     Edwards,    79  erty   of  Ihetr  deceased   natural  father 

S.  Car.  648;  State   v.   Denis,    19   La.  (Lazare   i'.  Jacques,  15   La.  Ann.  59<j), 

Ann.    119;  Ake   r.   State,  6  Tex.  App.  and   the  doctrine  has  been  extended  to 

iS(i;  Wade  v.  State,  jo  Ala.  164;  State  a  son-in-law  (McKinncy  i'.  McKinney, 

I'.  [ackson,90reg,  457.  Recent  statutes  2  Stew.  (Ala.)  17).  and  in  a  suit  against 

in  many  States  have  abolished  the   test  two,  the   son   of  one  who  died  pending 

)s  to  the  religious   t>ellef  of  witneiises,  the  suit  was  irfd  incompetent.     Shep- 

ind  it  may  be  questioned  in  these  juris-  ard  r.  Ward,  8  Wend.  {N.  V.)  543. 

Mictions  whether  H  child  can   be   longer  But   this   doctrine   has   not  received 

field  lo  an    understanding   of  the  reli-  universal   approval.     A  child  may  te>- 

i^ous  significance  of  an  oath.     Stephen  lify  for   his   father  on  a  criminal  com - 

Dig.,  Ev,  D.  40.     See   State  v.  Levy,  13  plaint.  Stale  i'. Thompson,  10  La.  Ann. 

Minn.  104,  where  the  court  say;  "Upon  111.  So  where  Ihe  father  sues  to"recovcr 

the  question  of  her  understanding  the  for   labor  performed   by  the  child,  the 

obligation   of  an  oath,  the  court  below  lalter  is  competent   to  testify   for   the 

>eems   to   have  keld  it  sufficient  to  ad-  piaintifT  (Keen  v.  Sprague,  1   Me.  77, 

mil   her  if  she  understood  that  she  was  and    rf.   Belt   t:    MiMer,  4  liar.  &  M. 

Iirought  to  court  lo  tell  Ihe   truth,  that  (Md.)  1:36.     And  where  a  father   sued 

il  is  wrongful  to  tell  a  lie,  and  that  she  for  the  debauching  of  his  daughter,  Ihe 

•  ould   be   panished   If  she   told  a  lie,  girl  was  admillcd   to   testify.     Molt  :■. 

L'nder  our   statute,   which   admits    as  Goddard,  I  Root  (Conn.)  471. 

well   tho«e  who  profess  to  believe  only  And  where  a  r«/«i  i/kc  /ruil,  with  a 

in  the  punishment  which   human   laws  power  of  appointment  among  her  chil- 

inflict,  as  those  who  believe  in   punish-  dren,  sued  to   recover  land    conveyed 

ment  by  divine  law,  we  think   the   test  in    violation   of ,  the   trust,   the    tesil- 

actcd   upon   by   the  court  below  suffi-  mony   of  her  son  In   her    behalf  wan 

cient."     In    Davidson  i'.  Slate,  39  Tex.  ir/d  competent.      Murray   v.   Finstcr, 

1J9,  a  child  ten  yean  old  was  admitted  ?  Johns.    Ch.  (N.    Y.)    155;   c/.    Mc- 

lo  leBtiry,who  "did  not  know  what  God  Clung    v.   Spotswood,     19    Ala.    1551 

and   Ihe   laws  of  the  country  would  do  Aiken    v.    Catoi  J3  Ga.    154;    Mester 


PrivilegM  and  DiMtbiUtiet.  INF  A  NTS.  Xtniagt. 

5.  Marriage. — The  common  law,  following  the  civil  law,  has 
established  an  age  of  consent  at  which  infants  may  contract  valid 
marriages.  This  age  is  intended  to  follow  the  age  of  puberty, 
and  is  fixed  at  fourteen  for  males  and  twelve  for  females;*  but 
these  limits  have  been  raised  by  statute  in  many  States.*  Infants 
who  have  arrived  at  the  age  of  consent  may  contract  a  valid 
marriage  which  cannot  be  disaffirmed  by  either  party.'  Where 
infants  below  the  age  of  consent  marry,  the  law  regards  the 
marriage  as  voidable  by  either  party  when  both  parties  have  ar- 
rived  at  the  age  of  consent ;  *  but  ratification  of  the  marriage 
ivill   be  inferred  from  continued  cohabitation  or  other  circum- 

V.    Zimmerman,   7   Bradw.   (111.)    156.  court    may  commit    her   estate  to  a 

The  objection  has  never  been  keld  to  receiver,    who    shall     hold   it  during 

•extend  to  grandchildren.     Highberger  coverture  and  then  deliver  it  to  her  or 

V.  Stiffler,  21  Md.  388.  her  heirs  excluding  her  husband,  and 

1.  Arnold  v.  Earle,  2  Lee  (Eng.  Ec.)  in  IVest  Virginia  the  same  provision 
529;  Rex  V.  Gordon,  Russ.  &  Rv.  48;  is  law,  except  that  the  receiver  deliver* 
•Co.  Litt.,  79  b.;  Reeve,  Dom.  Rel.  236,  the  estate  to  the  woman  as  her  sole 
237;  2  Kent  Com.  78;  Pool  v,  Pratt,  i  estate  on  reaching  majority. 
Chip.  ( Vt.)  254,  and  marriages  at  these  These  various  statutes  thus  rai&ing 
ages  are  valid  without  the  consent  of  the  age  of  consent  should  be  interpreted, 
the  parents.  The  Governor  r.  Rector,  when  possible,  in  accordance  with  the 
10  Humph.  (Tenn.)  57;  Bennett  v.  common  law  as  merelv  substituting  the 
Smith,  21  Barb.  (N.  Y,)  439,  and  this  statutory  ages  for  fourteen  and  twelve. 
in  spite  of  a  statute  prohibiting  ministers  x  Bish.,  Mar.  &  Div.,  §  145. 

from  solemnizing  any  marriage  where        In  Koonce  v,  Wallace,  7  Jones  (N. 

the  man   is  under  twenty -one,  or   the  C.)  194,  under  a  statute  providing  that 

woman    under    eighteen,   without    the  *^  females  under  the  age  of  fourteen  and 

parent's  consent.     Parton  v,  Harvey,  i  males  under  the  age  of  sixteen  shall  be 

-Gray  (Mass.)  X19.     Such  a  statute  is  incapable  of  contracting  marrisge,*' a 

-directory  merely.  marriage  between  parties  under  these 

The  common  law  rule  is  expressly  ages,     who      continued     cohabitation 

adopted  by  statute  in  Nexv  Hampshire,  after    having    passed    such  ages  was 

Virginia,    West    Virginia,  Kentucky  held   valid.      Pearson,  C.  J,  m.'^- 

and   Louisiana.      Stimson   Statutes,  §  "  In      the     opinion     of    this    court 

61 10.  the    only    effect    of    the  sUtute  was 

2.  Age  of  Consent. — In  loiva.  North  to    make   sixteen   instead  of  fourteen 
Carolina  and  Texas  the  age  of  consent  years,  in  respect  to  males,  and  fourteen 

is  put  at  sixteen  for  males  and  fourteen  instead  of  twelve  years,  in  respect  to 

for  females;  at  seventeen  in  the  male  females,  the  ages  at  which  the  parties 

and  fourteen  in  the  female  in  Alabama,  respectively  were  capable  of  making  a 

Arkansas,      Georgia      and      Illinois;  perfect  marriage,  leaving  the  rule  of  toe 

eighteen   the  male  and   fifteen   in   the  common   law   unaltered   in  all  other 

female,  California,  Dakota,  Minnesota,  respects."     So  also  in  I(yv)a,  where  the 

New  Mexico,  Oregon  ?iVid   Wisconsin;  statute  reads  that  "  male  persons  of  the 

eighteen  in  the  male  and  sixteen  in  the  age    of    eighteen     years  and  feni*^ 

female,     Indiana,    Michigan,     Idaho,  persons  of  the  age  of  fourteen  jw^J 

Nebraska,  Nevada,  Ohio  and    Wyom-  .     .     .    may  be   joined  in  marnage,^ 

«»^/    twenty-one    in    the     male    and  the  case  of  Goodwin  v,  Thompson,  2 

eighteen  in   the  female,  Montana  and  Greene    (la.)    329,   held,   that  iman^ 

Waskington;  twenty -one  in  the  male  below  these  ages  might  still  roarrjf\»n» 

and  fourteen  in  the  female.  New  Tork.  see  also  Beggs  v.  State,  55  Ala.  loS- 
In    Maryland    and    South     Carolina        8.  See  note  10.     Mere  infancy  >*  "J 

females  under  sixteen  must  first  obtain  disqualification.     Gavin  v.  ^^}^f^. 

the    consent    of    their    parents.       In  Ind.  69;  Frost  v,  Vaught,  37  ^'^[1;.  j 

Virginia  if  a  female  between  twelve  Bonney   v.    Reardin,    6    Bush.  W-' 

and     fourteen     marry     without      the  34. 
consent  of  her  parent  or  guardian,  the        4.  KArriage  Vnder  Age  of  OW****" 
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Zo.   Litt.  79,and   llargravea  note   No.  565;  and   in   this   state   there   must   be 

.5;  I   B1.  Com.  436;  I  Knst  P.  C.  468:  I  a  judicial  decree  avoidin)(  the  marriage. 

ii^h.   Mar.  6:  Div.,  }   149.      Thus  dif-  People  r.  Bennett,  39  Mich.  20S.     But 

i-Ting  from  other  contracts  of  inranta,  see  coHira,  Shal'her  v.  Stau,  xo  Ohio  1. 

ither  party  maj-  diiaffirm,  for  in  mat-  The  dissent  lo  the  marriage  mav  be 

imony  it  is  important  that  both  parties  expressed  bv  a  judicial  decree.     1  6i<h. 

hould  be  bound  or  an  equal  election  of  Mar.  &  Div..  4  i^o;  1  Bum,  Eccl.  Law 

lisagreement  be  open  to  both.    Tyler  joo;  Harford   i*.   Morris,  3   Hagg.  Con. 

nf.  &   Cov.,  4  81;  People  r.  Slack,  15  413;   Walls    i'.   Stale,  31    Ark.  ^fi^.  or 

rtich.  193.    The  majority  of  the  court  without   such   decree.      Co.  Lltt.  79*; 

n  thin  case,  however,  doubt  whether  a  i    Bl.  Com.  436*  2    Burn,  Eccl.  L.  435; 

nan   above   the   age  of   consent,  who  and    Bi>hop,  i     Mar.  ii    Div.,   f    150. 

narries  a  woman  under  such  age,  can,  expresses  a  doubt  whether  such  judicial 

>n  her  arriving  at  such  age.  repudiate  decree    coutd   be   obtained   before    the 

he  marriage,  and  lay  down  the   rule  infant  reaches  the  age  of  consent.     The 

hat    there    must   be   a   separation   hy  guardian  of  the  infant  cannot  avoid  the 

nutual   consent   during   n  on -age.  or  a  marriage.      Parks  i'.  May  bee,  1   U.  C. 

epudiation  by  the  wife  on  her  arriving  C.  P.  157. 

ii  the  age  of  consent.  In  a  lew  States  marriages  contracted 

It   seems   to   be   law,  however,  that  while   either  party   Is   below   the    age 

>olh  parties  should  have   reached   the  of  consent  are  declared  void  by  statute. 

yge  of  consent  before  the  marriage  can  Kemlmriy,      Arkansas,      Texas,     and 

K   annulled.      i    Bish.  Mar.  &  Div.,  4  after  judicial  decree,  Nrio  Mexico,  and 

47.      Reeve,    Dom.   Rel.  J37,  dissents  only  when  the  parties  separate  during 

rom  this  rule  in  commenting  on  a  case  non-age  and  do  not  cohabit  thereafter, 

n  Rolle's  Abr.  341,  where  a  wife,  being  in     Massackusflls.     Mirkigan,    North 

>nly  eleven  years  old.  did   disagree   to  Carolina.      Virginia      and      Ariivna. 

he   marriage,  and   the   husband,  being  Stimson.  Am.  Sts..  f   (ii\i.      In   other 

:hen   of  the   age   of  consent,   married  states    such    marriages     are    declared 

mother  woman  and  by  her  had  a  child,  voidable     and     may    be     annulled    on 

luch    child    was    adjudged    to    be     a  petition   or  suit  from  the  dale  of  the 

bastard,  because  the  first  marriage  con-  decree,   Vermont,  Nfw  fork,  Indiana, 

inued  valid,  for  the  first  wife  when  she  Wisconsin,  hiinnesota,  Dakota,   West 

lifisented     to    the    marriage    had    not  Virginia,       Arkansas,       California, 

im'ved    at     the    age    when    she    couM  Oregon  and   Nevada;  anA  on  applica- 

ii-sent.     And  see  Tyler,  Inf.  &  Cov.,  %  lion" of  the  party  injured  only  In  lov.a, 

\\.     Id.  Nevi   riir*,in  Aymar  r.  RofT,  Idaho,     Washington,     and     generally 

t  Johns.  Ch.  49,  a   man  married  a  girl  without      restriction      in      Michigan, 

welve  years  of  age,  who  immediately  Kansas  and  Wyoming. 

leclared   her   fgnorance  of  the  nature  In  Delaviare  It  Is  a  cause  of  divorce 

ind  consequences  of  the  ceremony  and  where  a  marriage  was  procured  when 

ler  dissent   therefrom-     The  court  of  the    wife    was    under    sixteen,  or  the 

:hancery,  tn   a   bill   filed   by  the   next  husband  under  eighteen,  and  there  has 

friend  of  the  infant,  ordered  her  to  be  been  no  ratification,  and  similar  statutes 

[>laced    under    the    protection    of   the  fx\il\Ti  Arizona  a.nA  Idaho. 

.nurt  and  enjoined  the  man    from   all  In  most  States   a   magistrate  Is  for- 

nlercourse  or  correspondence  with  her.  bidden  to  issue  a  marriage  certificate  to 

riiis  course  allows  the  girl  to  aflirm  the  a  male  under  twenty-one  or  a  female 

Tiarn'age     on     reaching     the     age    of  under  eighteen.  Mossachnsrlfs,  Maine, 

■onsent.      And  sec  Eyre  v.  Countess  of  Vermont,      Ohio.     Indiana,      Illinois, 

Shaftesbury,  3  P.  Wms.  111.  Minnesota,        Nebraska.         Missouri, 

Tyler.  Inf.  &  Cov.,  4  81,  says:  "The  Arkansas.   Texas.   California,  tVvom- 

lietter     opinion     now     is     that    parties  ing.  Alarms    and    Missisiiffi,  or    if 

marrying  before  the  age  of  consent  may  either    party    be     under    twenty-one, 

iissent  to  the  marriage  during  non-age  Rhode   Island.    Conneclicnl,   Pennsyt- 

and  thus  avoid  it  in  tote."  vania,      Virginia,     West      Virginia, 

K  marriage  contracted  by  an  infant  NorlkCarolina,Florida  ind  f.anisiana, 

under   the  age  of  consent  is  voidable  except    on    the    written     or    personal 

Dnlv,  and  until  disaffirmed  Is  a  marriage  consent  of  parent  or  guardian.     The 

in  fact  and  sufficient  lo  support  a  prose-  clerk  may  require  an  affidavit  or  other 

cution    for    bigamy   in    contracting    a  evidence  as  to  the  age.  Massackmselts, 

subsequent  marriage-     Beggs  i'.  State,  Pennsylvania,     Virginia,     Arkansas, 

S5   Ala.  loS;  Walls   v.  State,  3;    Ark.  California,      Mhsissiffi,      and       in 
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Stances  after  such  age  is  reached.*  Marriages  of  infants  under 
seven  years  of  age  are  regarded  as  absolutely  void.*  While  the 
law  thus  holds  an  executed  contract  of  marriage  binding  on 
infants,  the  same  does  not  hold  true  of  executory  contracts  o{ 
marriage.  An  infant  cannot  be  held  liable  for  breach  of  promise 
of  marriage,  although  if  the  other  contracting  party  is  an  adult,  he 
or  she  cannot  avoid  the  contract  on  such  ground.^ 

6.  Child  en  Ventre  Sa  Mere. — A  child  en  ventre  sa  mere  is  a 
child  while  yet  unborn.  Although  the  point  was  formerly  in 
doubt,  it  is  now  settled,  both  in  England  and  in  this  country,  that 
from  the  time  of  conception  the  infant  is  in  esse,  for  the  purpose 
of  taking  any  estate  which  is  for  his  interest,  whether  by  descent, 
devise  or  under  the  statute  of  distributions;  provided,  however, 
that  the  infant  is  born  alive,  and  after  such  a  period  of  fcetal 

Indiana^      Colorado^      Oregon       and  ance.    2   Dane    Abr.  301;  Coleman's 

Washington^    such     an     affidavit     is  Case,  6  City   Hall   Rec.  3;  Schouler, 

obligatory.     Stimson,  Am.  Sts.,  ^  6122.  Husb.  and  Wife,  §  24;  Tyler,  Inf.  and 

In  many  States  no  minister  or  magis-  Cov.,  ^  81.    The  same  is  said  to  follow 

trate  shall  solemnize  a  marriage  when  from  kissing,  embracing,  sending  gifts, 

he  has  reasonable  cause  to  believe  that  and  so  on.     i   Bish.   Mar.  &  Div.,  \ 

either  party  is  below  the  statu  tor}'  age,  130. 

generally    twenty -one,   Massachusetts,  2.  2  Burn,  Eccl.    Law    434  a;  i  Bl. 

Maipe^New  TorhyNew  yersey^  Ohio,  Com.  436;  note    ix  by  Chitty;  Swinb. 

WiscoHsin,      Maryland^      Delaware,  Spousals  20,  23;  i   Bish.  Mar.  &  Div., } 

Missouri,      Colorado,     Idaho,     New  147;  Schouler,  Husb.  &  Wife,  ^  24. 

Mexico  and  Arizona,  and  see  further  8.    Breacli     of     Promise. — Hunt   ?. 

Stimson,  Am.  Sts.,  §  6134,  but  a  mar-  Peake,   5  Cow.  (N.  Y.)  475;  s.  c,  15 

riage   solemnized   in  violation  of   this  Am.   Dec.    475;    Willard  v.  Stone,  7 

provision     is     unquestionably     lawful.  Cow.  (N.  Y.)  22;  s.  c,  17  Am.  Dec 

although    the    officer    would    incur    a  406;  Hamilton  v,  Lomax,  26  Barb.  {X. 

penalty    for    a    breach    of    his    duty.  Y.)  615;  Fiebel  v.  Obersky,  13  Abb. 

Milford    V.    Worcester,    7    Mass.    40;  Pr.  (N.  Y.)  N.  S.  403;  Morris  r.  Graves, 

Parton  v,  Hervey,  i  Gray  (Mass.)  119;  2  Ind.  354;  Develin  z'.  Riggsbec,  4  Ini 

Hantz    V.   Sealy,    6    Binn.  (Pa.)  405;  464;  Reish  v.  Thompson,  55  Ind.  34; 

Londonderry  v.  Chester,  2    N.  H.  260;  Cannon   v.  Alsbury,   x    A.  K.  Marsh. 

Rex  V,  Birmingham,  8  B.  &  C.  29.  (Ky.)  76;  s.  c,  10  Am.  Dec.  709;  Frost 

Ftand. — Where  the  marriage  with  an  f.  Vought,  37  Mich.  65;  Reish  v.  Wick, 

infant  is  obtained   by  fraud  or  undue  31  Ohio  St.  521;  s.  c,  27  Am.  Rep.  523; 

influence, it  will  be  set  aside.  In  Lyndon  Warwick  v.  Cooper,  5  Sneed  (Tenn) 

V.  Lyndon,  69  111.  43,  the  family  coach-  659;  Hale  r.  Ruthven,  20  L.  T.  (N.  S.) 

man   inveigled    the    complainant    into  404;     Holt    v.    Ward    Clarencieui,  3 

marriage.     He  procured  the  licence  by  Stra.  937;  Ditcham  v,  Worall,  S.  C  P. 

falsely  swearing  as  to  her  age,  and  the  D.  410.      And  a  male  infant  may  piead 

girl    never    conabited    with    him,    but  his    infancy  in  a    suit    for   breach  of 

repudiated  the  marriage  at  once.    The  promise  of  marriage*  even  though  the 

marriage  was  >i^/^  void.     Robertson  v.  plaintiff  may,  by  reason  of  such  promise. 

Cole,  12  Tex.  356;  Harford  v.  Morris,  2  have  been  induced  to  allow  him  to  have 

Hagg.  Con.  423.  connection  with  her.      Leichtwciw  :'• 

1.  Such  a  marriage    is    regarded  as  Treskow,  21  Hun  (N.  Y.)487.  Butsuch 

"inchoate  and  imperfect."    Co.  Litt.  33  a  promise  may  be  ratified  after  he  ''&^^ 

a;   2   Kent.  Com.    78,   79;   Fitzpatrick  age,    and    the    jury     may    determine 

V.  Fitzpatrick,  6  Nev.  63;  W^arwick  v,  whether  language  used  by  him  aft^f 

Cooper,  5  Sneed  (Tenn.)  659.     No  new  majority   amounts  to  ratincation  or  a 

ceremony  is  required  to  affirm  the  mar-  fresh  promise.    Northcote  f.  Dougl'^.^* 

riage.  Co.  Litt.  79;  Koonce  v.  Wallace,  4  C.  P.  D.  385;  Coxhead  v,  Mullis,  j 

7  Jones  (N.  Car.)  194.     And  continued  C.  P.  D.  439. 

cohabitation  is  regarded  as  an  affirm-  The  plaintiff  need  not  allege  in  the 
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xistence    that    its  continuance  in  life  might  reasonably  be  ex- 
pected.* 

:taratior 

rriage  age. 

K.  11$.     Nor  that  his  or  her  parent  &  I .  (Md.) 

r    guardian    had     consented     to    the  But   thin   fiction  U  for  the  child's  in- 

larriage.     Cannon   v.   AUbur^,   t    A.  teres!  only,  and  applies  oni^  to  enable 

;.  Marsh.  (Ky.)  76;  «.  c,  10  Am.   Dec.  him  to  lake  a  bcnelit  which  if  born  he 

09.  would  be  enUtled  to.     Blasson  v.  Blas- 

1.  The   earlj'  Engliati   cases   holding  son,  10  Jur.   N.  S.  1113,  McKnight  v. 

nal  an  unborn  child   is  not   to   be   re-  Read,    i     Whart.   (Pa.)    113;   and   see 

arded  as  IK  eijc,    Pierson  u.  Garnet,  l  Armistead    v.    0angerfield,    3    Munf. 

irq.C.C.36;   Ellison  r.  Airey,  1   Ves.  (Va.)ijo;  s.c.j  Am.  Decjoi.   And /■ 

ir.cii;  Musgrave   v.   Ferry,   i  Vern.  re  Gardiner's  Est.,  L.  R.,  20  Eq.  64J,  it 

10:  Bate   V.   Amherst,  T.    Ra^m.   83,  was  hild  that  where  a  testatrix  made  a 

ave  long  been  overruled,  and  the  law  gift   to   "aH   my   brothers  and   sinters, 

.  as  stat^  in  the  tent.    Wallis  v.  Hod-  share  and   share  alike,  but  no  share  to 

an.  1  Alk.  115;  Clarke  r.  Clarke,  1  II.  vest  until  the  recipient  had  attained  the 

Hacks.  3991  Clarke  v.  Blake,  1  Bro.  C.  age  of  twenty-one  years,"  the  class  was 

'.  320;  ».   c,   1    Ves.  jr.  673;  Scatter-  closed  when  the  eldest  became  twenly- 

ood  V.  Edge,    1    Satk.    229;   Snow    v.  one.  and  a  child  en   vrntre   sa    mere  at 

'ucker,  t  Sid.  iji;  Long  v.  Blackball,  that  time,  but  born  afterwards,  was  not 

T.   R.    too;   Millar  ...Turner,  i  Ves.  entitled  10  share. 

ir.  %i\    Burnet   v.   Mann,  i    Ves.  Sr.  The  child  is  regarded  as  ih  »]«  from 

S6;  Beate   v.   Beale,    t    P,  Wms.  144;  the   time   of  its   conception,      lialt   %•. 

)urdet  r.  Hopegood,  1    P.  Wm«.  486;  Hancock,   ij   Pick.  (Mass.)  ii,s\  Mar- 

"rower   v.    Bulls,    1    Sim.   &   St.  181;  scllis  u.  Thalhimer,  a  Paige  (I^!  V.)  31; 

'helluson  v.  Woodford,  4  Ves.  Jr.  217;  s.  c,  ll  Am.  Dec.  99;  Harper  v.  Archer, 

"■  8.Tr.nj;  Morrow  t/.  Scott,  7  4   Sm.  Oc    M.   (Miss.)  99:  s.  c.,  43  Am 

-  «!:  r'       -        *-  ^--     ■•■■■   '■  "  -      -     '--     ■'"  ' 

"d.  119;  Hair 

.     „              ,     ass.)  ay;  Pic.  ,   .,                         ... 

Armstead,  2  Ired.  Eq.  (N,  Car.)  316  Archer,  4  Sm.   Si    M.   (Miss.)  99. 

emble);  Stedfast   v.    Nicoll,  3  Johns,  child  within  six  months   of  conception 

u.   (N.   Y.)    18:  Marsellls   v.  Thai-  Is   presumed   to  be  incapable  of  living. 

nier,   j    Paige   (N.    V.)   35;  s.   c,  II  MarselHs   r.   Thalhimer,   2   Paige  (N. 
Dec.    66;    Jenkins    i'.     Frevet 
'"     v.)   47;  Mason    r.  Jone 

Y.)  229,  251;  Barker  v.  p.  407  (nth  ed.), 
•earce,  30  Pa.  St.  173;  Burke  v.  Wilder,  rule,  it  seems  now  \6  be  generally  con- 
McCord  Ch.  (S.  Car.)  551.  ceded  thai  no  infant  can  be  born  viable, 
Children  <■  ventre  la  mere  are  con-  or  capable  of  living,  until  one  hundred 
idered  within  the  meaning  of  the  word  and  M\y  days,  five  months,  after  con- 
children"  In  a  will.  Petway  v.  Powell,  ccplion.  There  are,  however,  cases 
Dev.&  Bat.  Eq.(N.Car.)  308;  Simp-  mentioned  to  the  contrary.  In  such 
on  1'.  Spence,  5  Jones  Eq.  (N.  Car.)  cases,  we  should  recollect  that  femalts 
0$:  Hall  I..  Hancock.  IS  Pick.  (Mass.)  are  liable  to  mistakes  in  their  calcula- 
55;  Crook  V.Hill,  L.R.,  3  Ch.  Div.  tions  and  thai  conceptions  may  take 
73  (an  illegitimate  child).  So  also  of  place  al  various  limes  during  the  men- 
}>randchildren;"  Smart  r.  King.  Meigs  strual    inlcrvuls,   and    thus    vary    the 


Tenn.)  149;  Hone  v.  Van  Schaick,  3  length  of  the  gestation.  Such  early 
larb.  Ch.  (N.  Y.)  488;  Swift  v.  Duf-  birlh*  are  at  the  pre>;ent  day  very  gen- 
eld,  5  S.&  R.  (Pa.)  38.  So  of  "persons  erally  and  very  properly  doubted 
iving  at  the  death;"  Rawlins  v.  Raw-  .  .  .  We  may  .  .  .  conclude  that 
ins.  iCoi  Cas.  in  Eq.  425;  Groce  v.  between  five  and  seven  months,  there 
tiltenbury,  14  Ga.  232;  Hall  v.  Han-  have  been  instances  of  infants  living, 
ock.  15  Pick.  (Mass.)  155;  Statllng  tp.  though  most  rare;  and  even  at  seven, 
'rice.  t6  Ohio  St.  29;  Laird's  App.,  85  the  chance  of  surviving  six  hours  after 
'a.  St  339,  and  note  the  distinction  birth  is  much  against  the  child."  And 
nade  /■  re  Corlesa,  L.  R.,  i  Ch.  Dlv.  see  Chitly,  Med.  Jur.  406  ace. 
60.  On   the    other   hand,   by    statute,   a 

10  c.  of  u— 40  ma 
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child  born  ten  months  after  the  death  born  within  due  time»  to  prefer  a-clatni 

of  the  father  comes  within   the  rule,  for  damages  sustained  by  death  of  the 

Massie  v.  Hiatt»  82  Ky.  314.  father.    The  George   &*Richardf  3  L 

A  devise  to  A  for  life,  remainder  to  R.,  Adm.  466;  s.  c^  24  L.  T.  717.  The 
his  children,  carries  the  property  to  an  child  was  afterwards  born  and  its  clami 
unborn  son  on  A^s  death.  Snow  r.  was  assessed.  20  W.  R.  245*  346.  Mar- 
Tucker,  X  Sid.  153;  Reeves  v.  Long,  i  riage  and  the  birth  of  a  poethumoui 
Salk.  228.  So  the  remainder  was  child  revokes  a  will.  Doe  d,  Lanca* 
limited  first  to  male  children  and  shire  r.  Lancashire,  5  T.  R.  49;  Warner 
then  to  female,  and  A  died  leaving  a  r.  Beach.  4  Gray  (Mass.)  162.  This  is 
daughter  and  his  wife  pregnant,  who  so  by  statute  in  some  States,  e.g.  Penn- 
was  afterwards  delivered  of  a  son,  the  sylvania  and  Rhode  Island, 
latter  took  by  devise.  Stedfast  r.  Nicoll,  Partttton  of  BmI  EaUte.— An  infant 
3  Johns.  Cas.  (N.  Y.)  x8.  A  posthu-  en  ventre  sa  mere  in  not  bound  bv  ade- 
mous  child  is  within  marriage  articles  cree  of  partition  made  before  his  birth, 
.limiting  property  to  such  children  as  Pearson  t*.  Carlton,  x8  S.  Car.  47;  Gil- 
may  be  living  at  the  death  of  the  father,  lespie  r.  Nabor,  59  Ala.  441;  and  mtv 
and  will  take  under  the  statute  of  dis-  reclaim  his  interest  from  a  remote  ven- 
tributions.  Millar  t».  Turner,  i  Ves.85;  dee  of  the  purchaser.  Massie  v.  Hiait, 
Burnet  r.  Mann,  x  Ves.  156.  Where  82  Ky.  314.  So  the  interest  of  such  a 
such  a  child  takes  land  that  has  de-  child  is  not  divested  by  a  judicial  sal« 
scended,  he  takes  by  descent,  but  the  made  before  his  birth.  Detrick  v.  Mi- 
intermediate  profits  go  to  the  one  who  gatt,  19  111.  146;  McConnel  v.  Smith, 
took  prior  to  his  birth.  Bassett  r.  Bas-  23  III.  611;  Bowman  v.  Tallman,  .7 
sett,  3  Atk.  202;  Goodtitle  I'.  Newman,  How.  Pr.  (N.  Y.)  212.  And  see  Mead 
3  Wils.  516,  526.  A  child  en  ventre  sa  v,  Mitchell,  17  N.  Y.  210.  In  England 
ntcre  is  regarded  as  **a  life  in  being"  it  seems  that  a  child  en  venire  sa  mf  re 
within  the  rule  against  perpetuities,  is  bound  by  all  proceedings  in  a  ca.sc  up 
Thelluson  v,  Woodford,  11  Ves.  112,  to  the  time  of  its  birth;  so  if  an  infant 
149.  is  bom  after  a  decree,  who,  if  born  be- 

The  testator  gave  *'to  each  and  every  fore   it,  would   have   been  a  nccessarv 

of  my  other  children  now  bom,  or  here-  party  to  the  suit,  he  is  bound  by  the  de- 

after  to  be  born,  and  who  shall  be  living  cree.     McPhers.  on    Inf.  567.    Where 

at  the  time  of  my  decease,  £5000  apiece,  the   interest  of  children  then  bom,  or 

to   be  paid   at   their  ages  of   21,  etc.,  the  enjoyment  of  the  dower  right  of  the 

with   interest   thereon  to  be  computed  widow  requires  the  conversion  of  real 

from   the  day  of  my  death."  Held^  that  estate  into  a  personal  fund,  a  child  r# 

a  child  ^;i   ventre  sa   mere  at   the  tes-  rr«/re  5^  w^re  does  not,  until  bom.  po§ 

tutor's   death,  but    born   seven  months  sess  any  estate  therein  which  can  affect 

afterwards,  was  entitled,  but  with  interest  the  power  of  the  court  to  pass  a  decree 

only  from  the  time  of  the  birth.     Raw-  directing  such  conversion.    Whatever 

lins   v,   Rawlins,   2   Cox,   Cas.  in  £q.  estate  devolves  on  such  a  child  at  hi$ 

425.  birth  is  an  estate  in  the  property  in  its 

A  testator  gave  property  to  his  mar-  then  condition.     Knotts  v.  Steams,  91 

ried  daughter  for  life,  and  if  she  had  no  U.S.  638. 

children  at  the  expiration  of  five  years  Btatates. — Where   a  future  estate  or 

from  the  death  of  his  wife,  then  over  to  remainder  is  limited  by  deed  or  will  to 

certain  persons  named,  as  if  the  daughter  the  heirs,  issue  or  chifdren  of  any  per- 

had  died  without  heirs.     Her  first  child  son,  a  child  'en   ventre  sa  mere  at  the 

was  born  five  years  and  six  months  af-  time  of  the  death  of  such  person  takes 

ter  the  testators  widow's  death.     Heldy  as  if  living,  although  there  is  no  estate 

that  as  the  daughter  had  a  child  en  ven-  to   support   the   contingent   remainder 

tre  sa  mere  within  the  five  years,  the  until   the  birth.    This  is  the   rule  bv 

gift  over  had  not  taken  effect.      Pearce  statute  in  New  Tork^  Illinois,  Micky 

T.  Carrington,  L.  R.,  Ch.  App.969.  ^an^  Wisconsin,  Minnesota,  Virginia, 

A  collision   occured   at   sea  whereby  West     Virginia^     North     CarfiUff' 

some  of  the  crew  of  one  of  the  vessels  Kentucky,  Missouri^  California,  .Vr- 

>vere  drowned.     In  a  suit  in  admiralty,  vada,  Colorado,  Alabama^  Afississiffi' 

entered  on  behalf  of  the  owners  ot  that  Dakota^       Idaho,       Montana,     ^f" 

vessel,  an   appearance   was   entered  in  Mexico,     See  Hawley  f. James,  5  Paiijc 

behalf  of  a  child  of  one  of  the  drowned  (N.  Y.)  318,  464.     In  Michigan  such  a 

men  en  ventre  sa  mere.     The  court  re-  child  takes  a  vested  interest.    Catholtc 

■served   leave  to  the  child  en  ventre,  if  Mut.  Benefit  Ass.  i*.  Firnane,  50  MJc^- 
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Si.  Consequenlty  a  future  estate  de- 
pendent on  the  death  of  any  person 
without  heire.  isRue  or  children,  is  de- 
feated by  Ihe  birth  of  a  posthumous 
child  capable  of  inheriting  from  such 
person  In  Xew  fert,  flliHoi's.  MUki- 
gam,  Wisconsin,  Minnesota,  Virginia. 
WrsI  Virginia,  North  Carolina,  Ten- 
tttsstf,  Mitnovri,  California,  Nex-adti, 
Alabama,  Dakota,  Idaho,  Montana  and 
JS'tvi  Mexico.  Such  posthumous  child 
tnuHt  be  born  within  ten  months  of  the 
father's  death.  Kenlnrky,  Mississifpi. 
JVorti  Carolina,  Trnnrssfr,  Virginia 
und   WasI  Virginia. 

In  Dela-arart  znd  LoHisiama  unborn 
children  take  under  a  will  if  conceived 
»t  the  testator^  death.  So  also  where 
the  child,  if  born,  would  answer  to  a 
class.  California.  Diikoia.  Montana, 
flat.  In  Connrcticnl  bv  Sut.  iSSj. 
ch.  I  lo.  4  130.  no  devise  can  be  made 
to  a  person  not  In  being  at  the  testator's 
death,  but  it  maj-  be  doubted  whether 
the  court  would  not  consider  a  child  en 
^■fntri.ia  arrrhf.  "in  being"  within  the 
lerms  of  this  statute. 

DeMaat  uid  MMrlbnUeit. — Generally 
for  the  purposes  of  descent  and  distri- 
bution a  child  rn  venire  $a  mere  h  QOn- 
f^idered  as  living  at  the  death  of  the 
parent.  Hill i.  Moore,  Murph.  (N. Car.) 
-33-  The  Mart/land  Code.  art.  93,  ij 
134,  allows  posthumous  children  of  an 
intestate  to  take  as  other  children,  but 
declares  that  no  other  posthumous  re- 
lation shall  be  considered  as  entitled  tp 
diElnbution  in  his  or  her  own  right. 
J!*I4.  that  one  bom  alter  his  father's 
death,  but  before  his  aunt's,  is  not  a 
posthumous  relation  lo  hisaunt.  Shriver 
!■.  Stale.  65  Md.  278. 

It  follows  that  a  child    en    lentre    sa 

lakes  8  share  in  the  estate  just  as  any 
other  child  thai  is  bom  alter  a  will  is 
made.  Chicago  B.  &  (^  K.  R.  Co.  v. 
Wawerman,  Zj  Fed.  Rep.  (Neb.)  871, 
Express  provision  lo  this  eflcct  is  made 
bv  statute  in  Alabama.  ArkaHsot,  Dela- 
■a-are,  Kenlneky,  Missistiffi,  Mis- 
xonri,  Nta  Jersey,  Netu  rork.  Xe- 
hrasktt,  Oregon,  Pennsvlvauia,  Rhode 
ft  land,  Somlh  Carolina,  Tennessee, 
Texas.  Utah.  Virginia.  Wurhington. 
Kut  in  some  States  a  slight  difference  is 
made  between  a  posthuhious  child  and 
one  born  aRer  the  will  is  made  but  be- 
fore the  death  of  the  testator.  Thus,  in 
a  few  Slates,  such  child  will  lake  Ihe 
share  it  would  have  had  if  its  parent 
had  died  inleslale,  unless  (1)  ]<mvl«i«n 
ha>i  been  made  for  him  bv  Ihe  will  or 
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otherwise.  Arizona,  fowa,  Masaaeha 
setts,  Maine.  NeK  Hampshire,  Or  {l) 
unless  he  is  expressly  excluded  by  the 
will.  Aritona,  Ne-w  Hampshire,  Illi- 
nois (See  Stimson  Sts.,  ^J  3S44,  1621 
and  1413).  Osborn  v.  Jefferson  Bank, 
116  111.  130.  A  child  born  before  Its 
parents'  marriage,  and  rendered  legiti- 
mate by  the  subsequent  marriage,  Is 
not  an  "  afterbom "  child  wilhin  the 
meaning  of  that  term  as  used  in  Ihe 
statute  defining  the  rights  of  such  a 
child  omitted  from  a  parent's  will.  Mc- 
Culloch's  Appeal,  113  Pa.  St.  J47. 

Evidence  (hat  a  testatrix,  who,  by  a 
will  dated  nine  months  at^er  marriage, 
devised  all  her  estate  to  her  husband, 
had,  by  an  antenuptial  settlement,  re- 
served to  herself  certain  real  estate  and 
the  right  to  dispose  of  it  by  wilt,  and 
that  she  hod  a  child  born  a  month  aHer 
the  will  was  made,  will  justify  a  finding 
that  her  omission  lo  provide  for  the 
child  was  Intentional,  and  not  occa- 
sioned by  accident  or  mistake.  Peters 
!■.  Siders,  ijd  Mass.  135. 

A  posthumous  child  not  provided 
for  by  settlement,  nor  disinherited  by 
tlie  will  of  his  father,  is  entitled,  under 
N.  J.  Rev.  Sl„  p.  1^46.  4  ly.  to  a  contri- 
bution from  the  other  children  of  the 
testator  of  such  portions  of  their  estate 
derived  under  the  wilt  aii  will  make  the 
share  of  such  child  equal  to  what  it 
would  have  been  had  his  father  died 
Intestate;  but  the  will  should  not  other- 
wise be  disturbed.  Wilson  v.  Friits, 
M  N.  J.  Eq.  59.  And  tee  Mitchell  v. 
Blair,  5  Paige  {N.  V.)  588.  And  it  is 
not  necessary  to  make  all  Ihe  heirs  or 
devisees  parties  when  suing  one  heir  or 
devisee  lor  his  proportional  contribu- 
lion.  Haskins  i>.  Spiller,  1  Dana  (Ky.) 
170.  If,  however,  there  is  a  residue,  the 
share  of  such  child  should  be  taken 
therefrom.    Bowen  v.  Ilonie,  137  Mass. 

The  fiction  of  the  child  fn  ventre  ta 
mere  being  in  esse  cannot  be  invoked 
to  aid  anyone  but  Ihe  infant,  and  there- 
fore where  the  child  is  delivered  by  the 
eirsarenn  operation  afler  the  death  of 
Ihe  mother  the  father  does  not  become 
tenant  by  the  curtesv.  Marsellis  v. 
Thalhimer,  2  Paige  (S.  Y.)  3.S;  /"  re 
Francis  Winne,  1  Lans.  (N.  Y.)  joS. 
The  parlv  who  claims  through  such  a 
child  must  establish  the  fact  that  the 
child  was  born  alive,  and  if  the  child 
never  breathed,  there  in  no  legal  pre- 
sumption in  favor  of  life.  Marsellis  *, 
Thalhimer,  j  Paige  (N.  Y.)  35;  Tyler 
■  '■     ..  iisS. 
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7.  Cnstody  of  In&nts. — This  subject,  together  with  the  commit- 
ment of  children  to  charitable  institutions,  will  be  treated  under 
Parent  and  Child,  which  see. 

m.  Acts  ahb  Coitt&acts  of  ahb  Cowetavceb  bt  ahb  to  Lr- 
EAHTS. — 1.  Bight  of  the  Infiant  to  Avoid  Hifl  ActSb — a.  Void  and 
Voidable. — Infants  are  regarded  by  the  law  as  lacking  in  judg- 
ment and  understanding  sufficient  to  enable  them  to  guard  their 
own  interests,  and  the  law  protects  them  against  their  own  im- 
providence or  the  designs  of  others  by  allowing  them  to  avoid 
ahy  act,  contract  or  conveyance  not  manifestly  for  their  interests, 
to  which  they  are  parties,  and  to  place  themselves  in  statu  quo. 
Thus,  acts  and  contracts  of  infants  are  in  some  cases  binding  on 
them,  and  in  others  voidable  at  their  election.  This  is  the  modem 
doctrine ;  but  the  older  cases  introduced  a  third  distinction  and 
held  all  acts  of  infants  which  were  necessarily  prejudicial  to  their 
interests  as  absolutely  void  and  incapable  of  subsequent  ratifica- 
tion, while  those  acts  only  were  regarded  as  voidable  and  capable 
of  subsequent  ratification  as  might  or  might  not  be  of  benefit 
to  the  infant.  This  distinction  throws  upon  the  court  the  neces- 
sity of  deciding  whether  an  act  of  the  infant  is  necessarily  preju- 
dicial to  his  interests  or  not.  The  courts  of  late  years  have  re- 
fused to  take  this  responsibility  on  the  ground  that  if  the  infant 
wishes  to  determine  the  question  for  himself  on  arriving  at  his 
majority  he  should  be  allowed  to  do  so,  and  he  is  sufficiently  pro- 
tected by  his  right  of  avoidance.  Therefore,  in  some  jurisdic- 
tions,  acts  that  were  formerly  considered  void  are  now  regarded 
as  voidable ;  and  in  cases  where  acts  have  been  pronounced  void, 
the  infant  has  exercised  his  option  to  avoid  the  act,  and  the  lan- 
guage used  is  not  necessary  to  the  decision.^    Thus,  the  negotiable 

An  infant  en  ventre  sa  mere  may  be  work  on  contracts  (4th  Eng.ed.)>PP-5'* 

appointed  executor,  and  if  the  mother  59,  says:  **It  has  been  conimonl/  said 

bring  forth  two  or  three  children  at  one  that  an  agreement  made  by  an  infant,  if 

birth  they  are  all  to  be  admitted  as  ex-  such  that  it  cannot  be  for  his  benefit.  i> 

ecutors.     i  Wms.  Exrs.  *232.  not    merely   voidable,    but   absolutelr 

A  provision  made  for  a  child  en  ven^  void;   though  in  general   his  contracts 

tre  sa  mere^  which  is  afterwards  born  are  only  voidable   at  his   option.    But 

before   the  death   of  the   testator,  was  this  distinction  is  in  itself  unreasonably 

held    not    to    extend    to  an    afterborn  and   is   supported   by  little  or  no  real 

posthumous  child,  although  the  division  authority,  while   there   is   considerable 

of  the  property  was  suspended  until  the  authority  against  it.    The  unreasona- 

eldest  son  became  twenty -one,  and  the  bleness    seems    hardly    to    need    anv 

division  was  to  be  made  between  "  aU  demonstration.    The  object  of  the  law. 

my  children  now  born  or  to  be  bom."  which  is  the  protection  of  the  infant,  i^ 

Burke  v.  Wilder,    i    McCord   Ch.    (S.  amply   secured   by   not    allowing  ilw 

Car.)   551;    Richardson    v.    Sinkler,   2  contract   to   be  enforced  against  him 

Dcssaus.  (S.  Car.)  127.  during  his  infancy,  and   leaving  It  in 

A  devise  to  A  and  his  children  gives  his  option  to  affirm  or  repudiate  it  -t 
him  an  estate  tail  if  he  have  no  children  his  full  age.  Moreover  the  distinction  i# 
living  at  the  time  of  the  devise,  and  this  arbitrary  and  doubtful,  for  it  must  ai- 
rule  is  not  changed  by  the  fact  that  the  ways  be  difficult  to  say  whether  a  par- 
devisee  has  a  child  en  X'entre  sa  mere,  ticular  contract  cannot  possiblj  be 
Roper  v.  Roper,  L.  R.,  3  C.  P.  32,  3^.  beneficial  to  the  party.     As  for  the  au- 

1.  Void  and  Voidable.— Pollock,  in  his  thorities,  the  word   void  is  no  doubt 
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requeni!^  used;  but  then  it  is   likewise  Riclimond,  id  N.  II,  231;  Allis  v.  Bit.- 

D   be   found   in   cases  where  it  1$  quite  ings,  6   Met.   (Mas*.)   415;  Pearsoil  f. 

ctiled  that  the  contract  is  in  tmlli  only  Chanin,     44     Pa.    St.    9;     Terrill     v. 

oidable;  and  as  applii^  to  otiier  sub-  Auchauer,    15   Ohio   t>l.   So,  85;    Van 

?ct   matlert,  it  has  been  Acid-  lo  mean  Schaack  v.  Robbins,  36  Iowa  aoi. 

nlv  voidable   in   journal    instnimtnls.  In  the  leading  English  case  of  Will- 

lalins   I.  Freeman,   4   Bing,    N.  Car.  iamt   i>.  Moor.  11  NT  &  W.  156,  an  In- 

1)5;  and   even   in   acts  of  parliament,  fant  was  sued  on  account  stated,  which 

>avenport"  t^.  Reg.,  L.  R.,  3  App.  Ca».  his  counsel   contended   was  absolutel}- 

;S.   Thus  the  language  of  text  writers,  void    as    prejudicial     lo    his     interest. 

f  judges,  and  even  of  the   legislature,  Baron  Parke,  in  hit  opinion,  says:  "But 

.  no  safe  guide  apart  from  actual  deci-  we  can  see  no  sound  or  reasonable  dis- 

lons.                           r  tinction  in  this  respect  between  the  lia- 

"But  when  we  look  at   tlic   decisions  bi lily  of  an  infant  on  an  account  staled 

ley  appear  to   establish   in   the   ca^es  and   his  liability  for  goods  sold  and  de- 

i)W  in  question  only  that  the  contract  livered.  or  oh  any  alMer  (omlrad    .    .    . 

inr\o\  be  enforced  against   the   inrant.  The  general   doctrine   is   that  a  partv 

r  some  other  collateral   point   equally  may,  after  he  allains  the  afff  of  twenty - 

jnsistent  with  its  being  onlv  voidable,  one,  ratify  and  so  make   himself  liab'te 

<cept  when  they  show  distinctly  that  on  contracts  made  during  infancy.    We 

le  contract  is  voidable  and  not  void."  think  that  on   principle  unopposed  by 

Lilcr  reviewing  the  English   cases,  he  authority   ibis   may   be  done  on  a  con- 

ilds,  p.  58:  "On   the   whole,   then,  we  tract   arising  on   an   account  suled  as 

ave   seen   that   In    several    important  well  as  on  any  olhrr  renlrart." 

lapses  of  cases   (including  some  that  This  view  of  the  division  of  contracts 

ere   formerly    supposed  exceptional)  and   acts   of   infants  into   two  clast-c-,. 

n    infant's   contract   is   certainty   not  valid   and   voidable,  and   rejecting  the 

□id;  and  we  have  also  seen  thai   there  old   class   of  "void."   is  taken  by  most 

'   not   any   clear  authority  for  holding  modern  text  writers.     See  Wharton  on 

lat  in  any  case  it  Is  in  fact  void."  Contracts,  4  .1^;  Anson.  Contracts  (4th 

In  many  cases  the  courts  seem  to  ed.),  105;  Eversley,  Dom.  Rei..  p.  795; 
ave  used  the  terms  void  and  voidable  Benj.  Sales.  ^  l(>%  1  Am.  Lead.  Cub. 
s  interchangeable,  and  the  word  void  (sth  ed.)  300;  Schoutcr,  Dom.  Rel..  ^ 
as  merely  denoted  that  the  contract  at  403;  Addison.  Contracts,  *iji;  1  Par- 
te time  the  suit  was  brought  was  not  sons  on  Contr.  '195;  Daniel,  Neg. 
inding.  but  leaving  the  question  Inslr..  ^  ill.  In  Cheshire  n.  Barrel!.  4 
-hether  the  contract  might  not  be  rati-  McCord  (S.  Car.),  241.  the  court  say: 
ed  undecided.  Thus  the  case  of  Con-  "The  result  of  my  reflections  after  a 
DC  V.  Birdsall,  1  Johns.  Gas.  (N.  Y.)  good  deal  of  labor  bestowed  on  the 
2-j.  is  cited  as  an  authority  that  an  in-  subject  Is  that,  in  general,  there  is  but 
int's  bond  is  void,  and  the  head  note  lillle  distinction  In  this  respect  between 
t'  the  case  so  slates  the  decision;  but  contracts  entered  into  by  adults  and  in- 
Ke  language  used  wan  that  "the  bond  fanls  .  .  ,  Those  [contracts]  based 
-  voidable  only  at  the  election  of  the  upon  a  moral,  legal  and  valuable  con- 
ifant."  And  InCurtln  I'.  Patton,  11  S.  side  ration  bind  adults.  The  policy  ot' 
:  R.  (Pa.)  311,  the  court,  in  speaking  Ihe  law  permits  an  infant  to  avoid 
f  an  infant's  contract  of  suretyship.  Ihem.  but  if,  after  arriving  at  full  a},'L', 
.'iKs  it  in  one  place  "absolutely  void,"  he  thinks  proper  to  affirm  them,  he 
nd  yet  In  the  very  next  line  are  found  ought  lo  be  bound.  The  moral  obllga- 
he  expressions  "confirming"  and  "dis-  tion  is  sulficient  consideration  to  sup- 
ine! acts  of  confirmation,"  showing  port  the  new  undertaking."  In  llycr 
hat  the  court  did  not  mean  to  hold  Ihe  v.  Hyatt.  4  Cranch  C.  C.  176,  the  court 
ontract  incapable  of  ratification.  So  say:  "I  am  Inclined  to  think  that  no 
iMiin  Thornton  I'.  Illingworth.  3  B.  &  contract  entered  into  by  an  Infant  is 
^  S24,  Bavlbv.  J.,  calls  an  Infant's  absolutely  void,  though  all  contracts  bv 
rading  contract  foid,  but  all  the  case  infants,  except  for  necessaries,  are  void- 
lecided  was  that  ratification  after  ac-  able.  There  are  some  dicfa  that  con- 
ion  brought  would  not  avail,  and  the  tracts  made  by  an  infant  to  his  preju- 
ase  plainly  shows  that  if  the  ratifica-  dice  are  void,  not  voidable;  but  I  doubt 
ion  had  been  before  suit  brought,  Ihe  whether  in  law  there  l>e  any  difference 
nfant  would  have  been  held.  For  other  ns  to  validity  between  those  which  are 
ases  showing  how  "void"  is  often  inter-  beneficial  and  those  which  are  preju- 
ireted  to  mean  "voidable,"  Ke  Stale  i'.  dictal  lo  the  Infant;  both  aie  voiJable; 
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instruments  of  infants  are  universally  regarded  as  voidable,  and 
not  void,  and  also  their  indorsements  of  such  instruments;*  and 

but   neither   is  absolutely  void.     There  44   Am.    Rep.  6g6;    United   States  :. 

is  no  case  in  which  it  has  been  decided  Bainbridge,  i    Mason  (U.  S.)  71,  S:: 

that  a  contract  between  an   infant   and  Robinson  r.  Weeks,  56  Me.  102. 

an  adult  can   be  avoided  by  the  adult  An  indictment  under  the  act  of  1875 

upon  the  ground  of  the  infancy  of  the  -74,  ch.    31,    for    disposing   of  crop* 

other  party.     If  the  contract  were  ab-  under  mortgage  cannot  be  sustained, 

solutely  void,  neither   party   would   be  where  it  appears  that  the  defendant  is 

bound.    The  question  whether  the  con-  an  infant.     The  alleged  disposition  wa^ 

tract  be  prejudicial  to  the  infant  is  aques-  a  disaffirmance  of  the  contract  and  ren- 

tion  of  fact,  not  of  law,  and  is  too  uhcer-  ders  it  void.     State  v.  Howard,  88  N. 

tain  to  become  the  test  of  the  validity  C.  650. 

of  the  contract.     It  is  a  question  which  1.  Bills  and  Notes. — The  almost  uni- 

depends  upon  many  circumstances,  and  versal  rule  is  that  the  bills  and  notes 

cannot   always   be   ascertained   at   the  of  infants  are  voidable  only,  and  this 

time  of  the  contract."  And  see  Reed  x\  whether  they  are  or  arc  not  negotiable. 

Batchelder,  i  Met.  (Mass.)  559.  Fant  v.  Cathcart,  8  Ala.  725;  Buzrell :. 

"The  mere   fact  that  the  infant  as-  Bennett,  2  Cal.  loi;  Alsop  v.  Todd,  2 

sumed  to  become  a  surety  for  another  Root   (Conn.)  105;   Young  v.  Bell,  i 

is  not  in  itself  ground  sufficient  to  say  Cranch,  C.  C.  342;  Strain  v.  Wright.  7 

that  such  a  dealing  was  a  wrong  to  the  Ga.  568;  Gavin  r.  Burton,  8  Ind.  1O9; 

infant.    The  most  that  can  be  said  is  Trustees  of  La  Grange  Inst  v.  Ander- 

that    the    court  cannot    see    how   the  son,  63  Ind.  367;   Best  r*.  Givens,  3  B. 

infant  could   derive  benefit  from  such  Mon.   (Ky.)  72;   Stern   :'.  Freeman.  4 

an  act,  but  that  is  not  sufficient   if  he  Met.  (Ky".)  309;  Reed  v.  Batchelder,  i 

himself,    after    arriving    at    maturity,  Met.  (Mass.)   559;  Boody  v.  McKcn- 

deliberately  has  determined  the  matter  ney,  23  Me.  517;  Balwin  v.  Rosier,  i 

for  himself.*'     Williams  7'.  Harrison,  11  McCrary  C.  C.  384;  Minock  v.  Short- 

S.  Car.  412.  "Infancy  confers  a  privilege  ridge,  21   Mich.  304;  Fisher  I'.Jcwett, 

rather     than     imposes     a     disability."  Bcrton  (N.  B.)  69;  Aldrich  r.  Grimes, 

Lemmon  r.  Beeman,  45   Ohio  St.  505;  10  N.  H.  194;  State  v.  Plaistcd,  43  N- 

Harner  v.  Dipple,  31  Ohio  St.  72;  s.  c,  H.  413;  Goodsell  x'.  Myers,  3  Wend. 

27  Am.  Am.  Rep.  496;  Owen  v.  Long,  (N.  Y.)  473;  Baldwin  v.  Van  Deuscn. 

112    Mass.    403;     C5ole     v.    Pennoyer,  37  N.  Y.  487;  Armfield  r.  Tate,  7  Ired. 

14    111.     1^8;    Morton    v,    Seward,    5  L.  (N.  Car.)  258;   Hesser  r.  Stciner.  5 

Bradw.  (ifl.)   533;  Sparman   v.  Keim,  W.  &  S.  (Pa.)  476;   Stokes  r.  Brown, 

83  N.  Y.  245;  Chapin   v.  Shafer,  49  N.  3  Pin.  (Wis.)  311;  Dubose  r.  Wheddon, 

Y.  407;  Anderson  r.  Soward,  40  c5hio  4   McCord    (S.    Car.)    221;  Little  r. 

St.  325;  8.  c,  48  Am.  Rep.  687;  Scott  v,  Duncan,  9  Rich.  (S.  Car.)  55  (sealed 

Buchanan,    11    Humph.    (Tenn.)   468;  note);  Harris  v.  Wall,  i  Ex.  122;  Hunt 

Ridgeley  v.  Crandall,  4  Md.  435;  N.  H.  v.  Massey,  5  B.  &  Ad.  902;  Wamsley  :. 

Mut.  Fire  Ins.  Co.  v.  Noyes,  \2    N.  H.  Lindenberger,  2  Rand  (Va.)  478;  Evcr- 

345;  Jenkins  v.  Jenkins,  12   Iowa  195;  son    v.  Carpenter,   17   Wend  (N.  Y"* 

Strain  v.  Wright,  7  Ga.  568;  Vaughan  419.    The  few  early  cases  contra  mav 

V.  Parr,  20  Ark.  600;   Babcock  -?».  Bow-  now     be     considered     as    overruled, 

man,  8  Ind.  no;  Holmes  v.  Rice,  45  These  are:  Swasey  t*.  Vanderhcvden, 

Mich.  142;  Weaver  v.  Jones,  24  Ala.  10  Johns.  (N.  Y.)  33;  Bouchell  r.Clarv. 

420.  3    Brev.  (S.  Car.)     194;    McMinn   r- 

The   old   rule  is   still   laid   down  in  Richmond,  6  Yerg.   (Tenn.)  9;  Bceler 

dicia^  when   the  court  can  pronounce  v.  Young,  i  Bibb  (Ky.)5i9.    But  as  to 

the  contract  of  an  infant  to  be  to  his  this   last  case  see  Byles  on  Bills  (7th 

prejudice  it  is  void,  and  when  to  his  Am.  ed.),»6i,  note  i.     An  indorsement 

benefit,  as  for   necessaries,  it  is   good;  or  assignment  of  a  bill  or  note  by  an 

and  when  the  contract  is  of  an  uncer-  infant  is  voidable  only  and  the  endorsee 

tain  nature  as  to  benefit  or  prejudice,  it  may  sue   any  party  to  the  bill  except 

is  voidable  only  at  the  election  of  the  the   infant   and   him   on  a  ratification. 

infant;  but  that  election  must  be  exer-  Nightingale   v.    Withington,  15  Mas-^. 

cised   within   a    reasonable   time  after  272;  Frazier  v.   Massev.  14  Ind.  3S-; 

attaining  majority.  Briggs  v.  McCabe,  27  fnd.  327;  Burle 

Green  v.  Wilding,  59  Iowa  679;  s.  c,  v.  Allen,  29  N.  H.  106  {semhk)\  I>^''* 
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the  same  is  noW  held  of  instruments  under  seal,  although  the 
older  opinion  held  them  wholly  void.'  The  mortgages  and  con- 
veyances generally  of  infants  have  long  been  considered  as  void- 
able oniy;  in   short,  valid   until  disaffirmed.^     In  fact,  the  only 


tv  :-.  Brownticld.  I  Barr(Pa.)497i  Tay  1.  BowU     by   infanlK    are    voidubk. 

Ibr   I'.   Croker,   4    Esp.    187;  Jones   v.  Conroe  f.  Birdsall,   1  Johns.  Ca».   (N. 

Darch,  4  Price  300;  Dravton  I.  Dale.  2  V.)  "17;   Palchin   v.  CromacK.   15  Vt. 

B.  Si  C.  293:  Hardy  v.  Waters,  38  Me.  350;  Blake  i'.  Supervisors,  61  Barb.  (N. 

450;  Slorj  on   Prom.  Nole".  Ij  80.     If  Y.)  149;   Weaver  i.  Jones,  ji  Ala.  420 

the  indorsement  of  the  infant  and  the  (bond  for  deed);  Mustard  v.  Wohlford, 

note  to  hini  has  been  remanded   and  a  15  Gralt.(Va.)  320  (bond  fordeed).  The 

new   note  given  by  the   maker  of  the  case  of  Bovlis  r.  Dineley,   3   M,   &   S. 

original  note  to  thi'  father  of  Itie  infant  477,  Is  usuallj'  d/rd  to  the  point  tliat  an 

pavee   in    consideration    of   discharBe  Infant's  bond   N  void,   but  all   that  wa« 

from  liability  on   (he  old  note.  It  wTll  decided  in  that  case  was  that  a  bond, 

bar  a  recoveVv  on  the  first  note.     Wil-  being  under  seal, cannot  be  ratified  save 

lis  f.  Twambly.  13  Mass.  204.  by  an  act  of  at   least  equal   solemnity 

An  injunction  to  restrain  proceedings  with  the  original  Instrument.  And  see 

at   law   upon  a   note  of  an  infant,  en-  SwaRbrd   7'.  Ferguson,  3  Lea,  (Tenn.) 
ied  bv  his  father,  given  for  the  pur- 


chase oflands  hv  the  infant, 

a  bill  filed  bv  the  infant  to  disaffirm  il 

sale,  will  be'  dissolved  as  to  the  fathi 

but  be  allowed  to  stand  as  to  the  Infant. 

Parker   r 

■  36. 

Where  an  infant  is  a  comaker  with 
an  adult  the  latter  is  held  although  the 
infant  dIsalTinns.  Tavlor  v.  Dansbv.  41 
Mich.  82. 

A  bill  of  exchange  drawn  on  an  in- 
fant but  accepted  by  him  after  arriving 
at  full  age.  cannot  be  avoided  by  him. 
Stevens  r.  Jackson,  4  Camp.  164. 

•nra^iUp. — Where  an  Infant  signs  a 
promissory  note  as  surety  his  contract 
is  voidable  onlv.     Owen  t'.   Long. 
Mats.  401;  Har'ner  i'.   Dippli 
Si.   72;   Fetrow   V.   Wlsemai 
14S;  Williams  f,   Harrison,   tl   S.  Car. 
412;  Shropshire  v.  Bums.  46  Ala.  108; 
Cole   .■.    Pennover.   14   III.   i;8;  Cum- 
mings  f.  Powelt.S  Tex,  80;  Mustard  r. 
Wohlford.  IsGralt,  (Va.)  329;  Scott  f. 
Buchanan.    2     Humph.     (Tenn.)    468; 
Patchin  r.  Cromach,  :j  Vt.  330;   Cur- 
tin    ,:    Patton,    1.    S.  &  R.   (Pa.)   305; 
Cockshott   f.    Bennett.   1   T.    R.    763. 
See    fOKtra   (that   such  contracts    are 
void).  Allen  T'.  Minor.  2  Call  (Va.)  70; 
Carnahan  t.  Atderdice.  4   H.         '" 
</);  Wheaton  i-.  East.  1;   Ver 


Where  an  infant  Is  arrested  he  cannot 
execute  a  valid  hail  bond  and  must  go 
to  prison  unless  the  bond  Is  executed  hv 
a  responsible  person,  as  next  frienif. 
Baker,  Clarke,  Ch.  (N.  Y.)  Vincent  t.  Warner,  :6  Phila.  87.  But 
this  is  clearly  not  law.  State  t:  Wealh- 
'   '       '  ....      erwax.  12  Kan.  463;  Fagin  r.  Goggin, 

12  R.  I.  398;  for  It  is  surely  for  an  in- 
fant's benefit  to  avoid  Imprisonmeiit. 
But  see  Cassier's  Case.  139  Mass.  4^^, 
th.-ii  an   infant  cannot  be   arrested   on 

1.  Hortcagai  bv  an  infant  are  voida- 
ble. Skinner  7. 'Manwetl,  66  N.  Car. 
45;  State  1:  Plaisted,  43  N.  H.  413; 
Monumental  etc.  Asso.  i'.  Elcrman.  3^ 
Md.  128;  Eagle  Fire  Ins.  Co,  i-.  Lent, 
Ohio  6  Paige  (N.  Y.)  635;  Palmer  r.  Miller. 
40   Ind,     2?  Barb.   {N.  Y.)   309:    Ricbardso 


Ichrist   1 


.   the 


;  Maples  7'.  WIghtman.  4  Conn.  376; 
c  10  Am.  Dec.  149  (based,  howevi 
I  a  sl.itute).  And  see  Lumsdcr 
'e.  L.  R....Ch.  App.  431. 


rule  also  with  chattel  mortgages.  Miller 
7'.  Smith.  16  Minn.  248;  Corev  v.  Bur- 
ton, 12  Mich.  30;  Chapin  i'.  Chafer,  49 
N.  Y.  411.     An  infant  who  has  bought 

Grsonal  property  and  given  a  morlgagi; 
ck   to   secure   the   purchase   money, 
may  avoid  the  moriBage,  but  by  so  do- 
ing he  annuls  the  sale  to  himself.  Ileall\ 
t'.  West.  28  N.   H.   101;  Curtis*  I.  Mc- 
(Dcl,)     Dougall.  26  Ohio  St.  66. 
(Tenn.)         Where,  however,  a  surety  o 


en  for  the  pu^cha^e  of 

chattels    holdt    a    mortgage    on     Iheso 

l^halleIs  and  is  obliged  to  pay  the  notes 

(he  infant  cannot  avoid  the  mortj;iigc. 

InMTMt. — An  infant's  contract  to  pay     Knaggs  v.  Green.  48  Wis,  601. 

iterest   Is  voidable  only.     Bradlev   v.         A  mortgage  bv  an  infant  wife  to  re- 

'ran.  23  Vt.  378;  that  it  is  void,  Fisher     cure  a  debt  of  heV  husband  Is  krid  ab- 

'.  Mowbrav.a  East  330.  solutely  void.     Chandler  7'.  McKinnev, 

831 


Acts  and  Contncti.                          IN  FA  NTS,  Bight  o(  the  h&sl 

act  of  an  infant  as  to  which  there  now  exists  any  serious  question 
whether  it  is  voidable  or  wholly  void  is  the  appointment  of  an 
agent  or  attorney,  and  the  modern  tendency  is  to  restrict  the 
authority  of  those  cases  holding  the  appointment  void  to  the 
exact  facts  to  which  the  decisions  are  applicable,  and  to  hold  void 
only  powers  of  attorney  under  seal,  and  "  warrants  of  attoracy'V 

6  Mich.  2x7;  Cronise  v.  Clark,  4  Md.  Home,  15  Wend.  (N.  Y,)63i  (personal 

Ch.  403;  Colcock  V.  Ferguson,  3  Desau.  property).  Covenants  in  a  deed  havt 

(S.  Car.)  482.  been  declared  void.  Baglej  v.  Fletcher. 

ConTeyances  by  an  infant  are  voida-  44  Ark.  153. 

ble.     Schaflfer  t;.  Lavsetta,  57  Ala.    14;  Even  a* gift  of  land  by  an  infant  his 

Illinois  Land  Co.  v.  Bonner,  7^  111.  31c;  been  Aeid  voidable  only.    Slaughter:. 

Tunison    v.    Chamblin,    88    111.     378;  Cunningham,  24  Ala.'  260;  /.  Person 

Philips  V.  Green,   5    Mon.   (Ky.)   344;  f.  Chase,  37    Vt.  647  (chattels).    But 

Kendall  v.  Lawrence,  22  Pick.  (Mass.)  see  contra  that  it  is  void.    Swafford:. 

540;  Davis  V.  Dudlev',  70  Me.  236;  Dix-  Ferguson,  3   Lea    (Tenn.)  292.    And 

on  V,  Merritt,  21   Nlinn.   196;  Allen  v,  see  Oxley  r.  Tryon,  25  Iowa 95. 

Poole,  54  Miss.  323;  Ferguson  v.  Bell,  Land  was  conveyed  to  A  to  hold  in 

17  Mo.  347;  Gillet   V.   Stanley,    i    Hill  trust    for    B,  then   an   infant,  for  life. 

(N.   Y.)    121;  Bool  V,  Mix,  17  Wend.  The  deed  provided  that  the  land  should 

(N.  Y.)    119;  Eagle   Fire   Ins.   Co.  r.  besoldif  B  should  at  any  time  so  requot 

Lent,  6  Paige  (N.  Y.)  635;   Skinner  r.  in  writing.     B  made  such  a  request  whtn 

Maxwell,  66   N.   Car.  45;  Roberts   v.  ten  years  old,  and  it  was  i(e/i/ that  he 

Wiggin,  I  N.  IL73;  Wheaton  v.  East,  could     avoid    the     sale    on    reachin;; 

5  Yerg.  (Tenn.)  45;  Gillespie  v.  Bailey,  majority.     Hill  T'.Clark,4  Lea  (Tenn) 

12  VV.  Va.  70;  Wiser  r.  Lockwood,  42  405. 

Vt.  720;  Tucker  v.  Moreland,  10  Pet.  LMues  by  or  to  infants  are  voidable. 

(U.S.)    58;  Irvine   r.   Irvine,  9  Wall.  Griffith  r.  Schwenderman,  27  Mo.  412; 

(U.    S.)   617;  Jackson   r.  Wood  ruffe,  7  Holmes   r.  Blogg.  2    Moore  55^;*- c-« 

U.  C,  Q^  B.  332;  Mills  V.  Davis,  9  U.  8  Taunt.  508,  and  that,  too,  whcthcrthc 

C,  C.  P.  ^10;  Foster  t*.  Lee,  2  Hannay  rent  reserved  is  the  best  rent  or  not. 

(N.  B.)  486.     It  is  immaterial  whether  Slater  v.  Brady,  14   Ir.  C.  L.  61.  A 

the  conveyance  is   by  an   infant  wi/ip,  rent  charge  granted   by  an  infant  b 

Scranton  v.  Stewart.  52  Ind.  68;    Hoyt  voidable    only.      Hudson  v.  Jonc*.  ] 

V.  Swar,  53  111.  134;  Youse  v.  Norcoms,  Mod.  310.      And  see  Co.  LitL  3oS,<i. 

12  Mo.  549;  or  husband.  Barker  v.  Wil-  Touch  f.  Parsons,  3  Burr.  1 794;  Joh"*<^" 

son,  4  Ileisk.  (Tenn.)  46S.  v.  Packer,  i  N.  &  McCord  (S.Car.)r. 

An  exchange  of  property  is  voidable  Stafford  v.  Roof,  7  Cow.  (N.  Y.)  i79- 

by  the  infant.     Williams  v.  Brown,  34  MarrUig*    Mttlements   are  voidable. 

>ie.  594;  Miller  7'.  Ostrander,  12  Grant  Temple   f.  Hawley,  i   Sandf.  Ch(N 

Ch.  (\.  Car.)   349.     So  a  conveyance  Y.)  i;j3;  Jones  r.  Butler,  30  Barb.  !N. 

to  an  infant   is   voidable.     Spencer   v,  Y.)  64;  Levering  x\   Levering,  i  ^'*^' 

Carr,  4s  N.  Y.  406;  Baker  r.  Kennett,  Ch.  365.     And  see  McCartee  f.  Teller. 

54  Mo.  82.  2  Paige  (N.  Y.)  511. 

A  deed  made  during  infancy  but  not  1.  Agents  and'AttomayL-^n  P""'. 

delivered  until  after  majority  is  valid,  ciple,  it  would  seem  that  the  power  ot 

Sims  V.  Smith,  99   Ind.   469;   s.   c,   50  attorney  of  an  infant  should  stand  on 

Am.  Rep.  99.  the  same  basis  as  any  other  voidable 

In  the  case  of  Touch  t'.  Parsons,  3  act  of  an  infant,  and  should  be  con- 
Burr.  1794,  1804,  the  rule  was  laid  down  sidered  voidable  and  not  void;  and  [t 
by  Lord  Mansfield  that  all  deeds  seems  that  the  doctrine  that  an  infant  s 
that  take  eifect  by  delivery  by  the  infant  acts  done  through  an  agent  are  void. 
are  voidable,  while  those  delivered  by  should  at  all  events  be  restricted  to  act> 
another  hand  are  void,  and  this  techni-  done  under  mere  naked  powers  ol 
cal  rule  has  been  repeated  in  later  cases,  attorney,  to  do  acts  requiring  an 
although  it  has  no  significance  at  the  authority  under  seal.  It  may, however, 
present  day.  Bool  v.  Mix,  17  Wend,  probably  be  considered  settled  upon 
(N.  Y.)  11*9,  131;  Conroe  r  Birdsall,  authority  that  a  mere  naked  power  ot 
I  Johns.  Cas.  (N.  Y.)  127;  State  v,  attorney  to  do  some  act  requiring  W 
Plaisted,  43  N.  H.  413;  Fonda  v.  Van  authority  under  seal  is  absolutely  voKi, 
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ind  many  modem  cases  hold  the  appointment  of  an  agent  by  an 
nfant  as  voidable  only.'  So,  also,  if  an  infant  submit  to  arbttra- 
ion  he  must  elect  to  avoid  the  award  if  he  does  not  wish  to  be 

ind   the  authorities   usually' laj'  down    of  an  alleged  agent     Robbinsf.  Mount, 
he  rule  In  general  terms  that  an  infant    4  Rob.  (N,  Y.)  553. 
:annoI  empower  an  agent  or  attorney  ... 


nd  that  he 
iffirm  what  he  cannot  authorize; 
hough,  aa  to  acts  not  requiring  an 
luthoritjr  under  seal,  perhaps  it  can 
lardly  be  said  that  the  law  ia  settled. 
M.  D.  Ewell  in  13  Ai 
!S8.      It  1 


I   that  1 


power  of  attorney 
iient.  Oliver  v.  Woodroffe,  4  M.  "& 
W.  650;  Knox  V.  Flack,  13  Pa.  St.  337; 
ICain  V.  Postlev.  x  Edm.  Sel.  Cas.  (N. 
V.)  133;  Bennett  t:  Davis,  6  Cow.  <N. 
v.]  393;  Waples  If.  IlaslingB,  3  ilarr. 
;Del.)  403;  Pickler  v.  State,  18  Ind, 
166;  Cole  V.  Pennoyer,  14  III.  158. 
Where  a  judgment  has  been  entered  on 
1  warrant  of  attorney  given  by  two 
3r  more  persmis,  one  of  whom  is  an 
infant,  the  warrant,  and  with  It  thi 
[udgment,  will  be  vacated  . . 
"   and  allowed  to  stand 


A  sale  under  a  paver  of  attorney 
given  by  an  infant  does  not  confer  even 
an  inchoate  title.  Fhilpot  v.  Bingham, 
55  Ala.  435.  It  is  said  that  an  infant 
cannot  confirm  what  he  cannot  author- 
ize. Armitage  v.  Wtdoe,  36  Mich.  1^4; 
,  p.  and  in  Fetrow  r,  Wiseman,  40  Ind.  148, 
ifant  cannot  it  is  laid  down  as  Bellied  law  that  ''the 
contract  of  an  infant  appointing  an 
agent  or  attorney  in  fact  is  absolutely 
void  and  incapable  of  ratification." 
And  see  Trueblood  r.Truel)lood,8  Ind. 
195;  Carnahan  v.  Alderdice,  4  llarr. 
(Del.)  go;  Flexner  t:  Dickerson,  71 
AIh.  318.  This  rule  is  not  generally 
recognized,  however.  Tyler,  Infancy 
and   Coverture,  4   13.  sayh  a   power  of 


parol  powei 


inder    > 


while   L 


r  parties.  Mottaui  v.  St.  Aubin,  a 
I.  Bl.  i[33:AshIin  v,  Laughton,  4 
>re  &  Sc.  7ly.  But  see  Powell  v. 
r,  13  Mo.  485,  where  a  judgment 
nst  an  infant  appearing  by  attorney 
regarded  as  voidable. 


-oidableonlv.     Saunder- 

.      n.Bl.  7(.  and  Schouler. 

to   the     Dom.  Rel.,  4  406,  says  that  the  rule  de- 

to  the    daring  the  power  vo'ld  does  not  seem  to 


McCord    (S.   Car.)    141.   244;   Cum- 
lings  V.  Powell.  8  Tex.  88. 
In  Ward  r.  Steamboat   Little  Red.  3 


power  of  attorney  (not  under  Mo.  358.  it  was  <ir/(f  that  an   infant  i;an 

sell   land   is  regarded  as  void,  become   a   parly  to  a  contract  (not  re- 

ce  r.  McArter,  :o  Ohio  37;  Pyle  quired  to  be  made  by  deed)  made  wilh- 

ens.  4   Litt.  (Ky.)  17.     It  was  out   authority   from   him,  bv  hi!>  subse- 

*cW.  however,  in   Duvafl   v.   Graves.  7  quent  adoption  of  it.  as  well  as  by  his 


(Ky.)   461.  thi 
lorney  coupled  with  an   inleresi 
absolutely  void,  and   In    the   ca 
deed  to  a  trustee,  executed  by  a 
Hith   a   power  to  sell  with   her  concur- 
rence, it  was  tr/d  that  such  delegation 
of  power  was  not  void  and  was  capable 
of   ratification   by   her   joining   in  the 
conveyance  after  she  became  of  age. 

.\n     Infant    brought    a    buit    by    next 
friend,  afterwards  she  employed  i 
torneyand  requested  him  to  dii 
-     ;hkh  *  ""-^     - 


pressed  ci 

1.  Il  is  expressly  ir/d  in  several  jurii- 

dictions   that   the    appointment  of   an 

agent  is  voidable  only,  and  in  Hardv  r. 

Waters,  38  Me.  450.  It  was  *rM  that  an 

infant   promisee    of  a  negotiable  note 

may  authorize   another    by    parol    lo 

transfer  such  note  by   indorsement  for 

him,  and  that  the  tra'nsfer  so  made  was 

valid  until  avoided;  and  to  the  same  ef- 

al-     feet  see  llaslingK  t.  DoUarhide.  14  Cal. 

issthe     iqi;:   Whitney   i'.   Dutch,  14  Mass. 

friend     Fairbanks  r.  Snow,  145  Mas 


lass.  4S7; 
153.  but 


then  moved  the  court  to  t>trike  out  Ihe  in  Semple  r.  Morrison,  7  B.  Mon.  (Ky.) 

entry  of  "off"  from  Ihe  docket  and  re-  19B.  it  was  ili-/f/that  theimmediatepres- 

in&talc  Ihe  case  for  trial.     It  w.is  Ae/if  cnce  and  concurrence  of  the  infant  in 

that  the  act  of  the  Infant  in  appoinlini;  the  act  of  her  attorney  in  Ihe  assign- 

the   attorney  was  void  and  his  action  ment  of  a  promissory  note  did  not  help 

nugatory,  and  the  infant  was  unable  to  the  case,  and  that  such  assignment  was 

ratify     the   act   on    majority.      Wain-  void.  See  also  Patterson  71.  Llpplncott, 

Wright  V.  Wilkinson,6i  Md.  146.     And  47  N.  J.  L.  4^7;  McCarthv  v.  Murray, 

ste  Wamhole   z:  Foote,   2  Dak.  1.     So  3  Gray  (Mass.)   i;78;   Kingman  v.  Per- 

an  infaat  is  not  responsible  for  the  tort  kins,  '105  Mass,  lii;  Vogelsang  v.  Null, 
(hl3 


Act!  and  Contraeto. 


INFANTS. 


«ftk0labat 


bound,  and  his  compromise  of  an  action  is  merely  voidable.* 
Infants  can  also  become  stockholders  in  corporations,  but  can 
avoid  their  obligations  if  they  signify  their  election  in  due  sea- 
son ;  there  seem  to  be  very  few  cases  in  America  on  the  rights  of 
infant  stockholders.*     Among  other  acts  that  are  considered  as 


67  Tex.  465;  Towle  v.  Dresser,  73  Me.  Williams,  6  Munf.   (Va.)  453.    In  an 

252;  Helps  T'.  Clayton,  17  C.  B.  (N.  S.)  old  case  an  infant's  submission  to  ihe 

5^3;   Hall  V.  Jones,  2i    Md.  439,  and  cf.  arbitration  was  said  to  be  void.    Rud- 

Pottinger  r.  Stewart,  3  Har.  &  J.(Md.)  ston  r.  Yates,  March  xii,  141.    Andm 

347;   King  z\  Belford,  32  L.  J.,  Ch.  646;  this  country  it  is  laid  down  in  Garaache 

Bennett  v.  Walker,  100  111.  525.  In  Doe  v.  Prevost,  71  Mo.  84,  that  an  action  to 

T'.  Roberts,  16  M.  &  W.  778,  a  lease  by  which  a  minor  is  a  parly  cannot  be  re- 

the  agent  of  an  infant  was  ^^/ic/ void  and  fcrred  to  a  referee,  but  in  Georgia  thU 

the   infant   allowed  to  bring  ejectment  rule   is  qualified  so  that  an  infant  can* 

without  notice.  not  submit  to  arbitration  except  bv  or- 

Where  the  agency  has  been  executed,  der   of  court.    Jones  v.  Payne,  41  Oa. 

however,  it  seems   that  the  infant  can-  23.     In  New  York  it  is  Ar/</ that  under 

not  avoid  it;   as  where  money  belong-  the   code   relating  to  the  submission  of 

ing   to   an   infant  was   received  by  his  controversies  to  arbitration  without  ac- 

brother  and  applied  by  him  at   the   in-  tion   that   an   infant  cannot  so-  submit. 


fant*s  direction  to  the  support  of  their 
parents;  then  the  infant  cSmnot  re- 
cover the  money  so  expended  from  the 
brother.  Welch  v.  Welch,  103  Mass. 
562. 

The  good  sense  of  the  rule  seems  to 
be  that  an  authority  delegated  by  an 
infant  for  a  purpose  which  may  be 
beneficial  to  him,  or  which  the  court 
cannot  pronounce  to  be  to  his  preju- 
dice, should  be  considered  as  rendering 
the  contract  made,  or  act  done  by  vir- 
tue of  it,  as  voidable  only,  in  the  same 
manner  as  his  personal  acts  and  con- 
tracts are  considered.  Met.  on  Contr. 
42.     See  Powell  r.  Gott,  13  Mo.  458. 

All  the  adult  heirs  at  law  to  a  tract 
of  land  affected  bv  a  will,  united  in  em- 


Lathers  V.  Fish,  4  Lans.  (N.  Y.)  i\\\ 
and  see  Fisher  r.  Stilson,  9  Abb.  Pr. 
(N.  Y.)  33,  but  in  the  same  State  it  lu- 
been  liefa  that  where  the  infant  re- 
ceived the  proceeds  of  the  award,  and 
retained  them  for  two  years  after  he 
had  attained  his  majority,  he  h-wl 
affirmed  the  award.  Jones  v.  Phceniit 
Bank,  8  N.  Y.  228. 

An  infant  may  be  directed  bv  the 
award  to  pay  costs.  Proud  fool  v.  f  oilc, 
3  D.  &  L.  524. 

Equity,  it  has  been  said,  will  not  de- 
cree an  award  to  bind  an  infant  Ru^- 
sell  on  Arb.  (5th  Eng.  ed.)  18;  Caven- 
dish V. ,  Eq.  Cas.,  Abb.  49;  s.  c 


1  Cas.  in  Ch.  279;  Evans  v.  Cogan, : 
P.  Wms.  450;  but  the  rule  is  not  with- 
ploying  attorneys  to  prosecute  a  suit  to  out  an  exception.  Bishop  of  Bath  etc. 
set  the  will  aside,  agreeing  that  in  case  v.  Hippesley,  cited  in  Harvey  v.  Ash- 
of  success,  as  compensation  for  their  ley,  3  Atk.  607.  Infant  plaintiffs  suing 
services,  the  attorneys  should  receive  in  chancery  by  their  next  friends  can- 
one-half  of  the  land.  Through  the  ex-  not  be  bound  *  by  acts  of  the  attomev 
ertions  of  the  attorneys  the  will  was  set  referring  the  suit  "to  arbitration,  and  the 
aside.  Heid^  that  a  minor  heir,  al-  award  will  be  void  for  want  of  mutual- 
though  benefited  by  the  result  equally  ity,  if  the  object  of  the  reference  fail*  in 
with  the  others,  was  not  bound  either  consequence.  Biddell  v.  Dowse,  6  B.  \* 
at  law  or  in  equity  to  contribute  to  the  C.  255;  s.  c,  9  D.  &  R.  404. 
payment  of  the  fee.  Dillon  v.  Bowles,  An  executed  compromise  by  an  in- 
77  Mo.  603;  s.  c,  8  Mo.  App.  419. 

1.  Awards  and  compromlBeB  are  void- 
able. Baker  t'.  Lovett,  6  Mass.  78; 
Barnaby  t*.  Barnaby,    i    Pick.    (Mass.) 

221;  Tipton  V.  Tipton,  3  Jones  L.  (N.  slander   is   voidable. 

Car.)  552.     If  an  infant  submit  to  arbi-  ledge,  24  Ala.  622. 

tration,   he   may   execute  or  avoid  the  2.  Stock  contracts  are  voidable.    ^ 

award  at  his  election.     Bac.  Abr.,  Arb.  where  an  infant  bought  stock  he  was 

C;  Godfrey    7'.    Wade,   6    Moore   488;  allowed  to  recover  back  the  purchase 

Harvey  f.  Ashley,  3  Atk.  607;  Holt  r.  money.     Robinson   z\  Weeks,  56  M^* 

Ward,  Fitzgibbon    175,  275;  Britton  z\  102.  So  also  where  an  infant  purchased  of 
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fant  of  a  claim  against  him  is  voidable. 
Pitcher  v.  The  Turin  Plank  Road  Co. 
10  Barb.  (N.  Y.)  436. 
The  compromise  of  an  action  for 

Ware  r.  Can- 


Mb  mad  Centneti.                          INFANTS.  Bight  of  Uw  Inlhnt. 

Ucmplover.anlncoTporatedcompiinj'.  Kharcholder  on   learning  the  fact,  and 

ertain  shares  ot  iu  crapital  Klock  and  can  continue  to  hold  the  transrerror  to 

ave  Hb  promissory  note  in   payment,  ihe   infant.     Castetlo's  Ca»e,  L.  R,  8 

e  was  allowed  to  recover  money  paid  Eq.   504;  Svmon's  Case,  L.   R.,  j  Ch. 

n  the  note.     Indianapolis  Chair  Co.  i:  App.  JcjS;  Davis  i-.  Southern  Cross  Co., 

Vilcoi,  59  Ind,  419.  4   New  Zeal.  L.  R,.  Slip.  Ct.  410.     But 

A  stock  gambling  contract  is   void,  see    Parsons'  Case.   L.  R.,  8   Eq.  656. 

nd    an    infant    cannot    recover   back  But    this    cannot    be    done    after    the 

loney  paid  for  margins.     Crumney  f.  corporation  hat^  accepted  a  transferee  of 

(ills,  40  Hun  (X.  Y.)  370.      But  where  the   infant   as  a   shareholder.     Gooch's 

minor  of  limited  means  embarks  in  Case.  L.  R„  8  Ch.  App.  j66,  overruling 

lock  transactions  to  a  large  amount  by  the  same  case  in  L.  R.,  1 4  Eq.  454.     The 

;a_v  of  mai^ns,  the  court  will,  even  in  infant's  subscription  must  be  repudiated 

bience  of  direct  evidence  that  he  did  within  a  reasonable  time  afler  majority 

ot  intend  to  receive  or  deliver  the  Block  or  he  will  be  Ar/d  to  have  ratified  it. 

ought  or  sold  on  his  behalf,  infer  that  Dublin  etc.  R^.  Co.  t.  Black,  8  Ex.  iSi. 

Jch  was  not  his  intent,  and  will,  there-  Where  an  inlant  allowed  his  name  to 

ire.  stamp  the  contract  as  a  wagering  remain   on    the   stock    book    alter    he 

fmlract  merciv,  contrary  to  the  policy  became    of   age,   he    ratifies   the   sub- 

f  thelaw.and'voiddi  I'laiVi'i'.and  if  the  scription.     Cork  etc.  Rv.  Co.  t.  Caze- 

hole  amount  deposited  by  the  minor  nove,  lO  CL  B.  935;   /.   Mitchell's  Case, 

'  margins  is  lost  in  such  transactions,  L.  R.,  9   Eq.  363.      A   court   will   not 

e  is  at  liberty  to  recover  back  at  any  presume  that  an  infant  has  avoided  his 

ine   from   the   brokers   employed    by  subscription,  and   hence   a  defence  of 

im  the  amount  so  deposited.   Ruchizky  infancy  in  an  action  for  an  unpaid  sub- 

.  DeHaven.  97  Pa.  St.  Jol.  scription     is     ineffectual     without     an 

AA  tnteat  Har  Ba  a  ■hkralwldn'. —  allegation   of    avoidance.      Leeds   etc. 

Hi'ant     shareholders     are     not     mere  Ry.  Co.  t:  Fearnley,  4  Ex.  36;  Curtis* 

un tractors,  for  then  they  would   have  Case,  L.  R.,  6  Eq.  45;.   But  a  repudiation 

een  exempt,   but   in    Inith    they   are  during  infancy  is   good.      Newry  etc. 

urchasers     who     have     acquired     an  Ry.  Co.  v.  Coombe.  3  Ex.  565.   Ilul  the 

ileresl,  not  in  a  mere  chattel,  but  in  a  repudiation  at  any  lime  must  be  clear 

iibject  of  a   permanent  nature,  either  and  spccilic.     Northwestern  Ry.  Co.  :■. 

y    contract    with    the    company,    or  McMichael.  ;  Ex.  114. 

urchaee  Or  devolution  from  those  who  In  Lumsden's  Case,  L.  R.,  4  Ch.  31, 

ave  contracted,  and  with  certain  obli-  an   infant   held   stock   for   six   montiis 

alions  attached  to  it,  which  they  were  alter     attaining     majority,    the     "lock 

nund    to    discharge,   and   have    been  having  been  transferred  to  him  durinj; 

liereby  placed  in  a  situation  analogous  infancy,  and  then  sold  a  part  of  it.     He 

3  an  Infant  purchaser  of  real   estate  was  not  allowed   to  repudiate  his  i<ul>- 

I  ho  has  taken  possession,  and  thereby  scription.       The     court    declares     the 

ecomes   liable   to   all   the   obligations  original  transaclion  was  voidable   and 

Itached  to  the  estate,  for  instance,  to  not  void.      For  the  delay  necessary  li> 

a  V  rent  in  the  case  of  a  lease  rendering  create     a     ratification,    see     Mltcheirs 

cnt.and  to  a  fine  due  on  the  admission  Case,   L.   R.,  g   Eq.363    (two  years); 

n  the  case  of  a  copyhold   to  which  an  Ebbetl's   CaF.c.  L.  R.,  5   Ch.  301    (ten 

nfant  ha*  been  admitted,  unless   ther  months).     But  see  Hart's  Case,  L.  R., 

lave  elected  to  waive  or  to  disagree  to  6  Eq.  i;ii,  where  a  lapse  of  three  years 

he  purchase  altogether,  either  during  was  *eW  nottoamount  loan  affirmance. 

nfancy  or  after  full  age.  at  either  of  See  also  Cook  block  and  Stockholders, 

'bich'  times   it   is   competent   for    an  44  '.f"  ■■"^  ^3' 

nfant  to  do   so.      Per  Parke   B.,   in  Unpaid  subscriptions  of  infants  are 

*'orthwestern  Ry.  Co.  r.  McMichael,  5  not    to    be    reckoned    in    determining 

in.  114.                                                         ■  whether  the  entire  stock  of  a  corpo- 

tnlMOTlpUMU. — So    it    iK    generally  ration      has      been      subscribed      for. 

'<■/•{  that  an   infant's   subscription  for  Phillips  v.  Covington  and  Cin.  Bridge 

tock  is  voidable  either  during  infancy  Co..  i  Met.  (Kv.)  219. 

>r  within  a  reasonable  lime  thereatter.  In  Canada,   R.   S.  Ontario,  ch.   15^, 

?f  Nassau  Phosphate  Co.,  L.  R..  j  Ch.  live  persons  are  allowed  to  form  a  cor- 

>  610;  Ebbett's  Case.  L.R.i;  Ch.  App.  poraiion.     //e/ii.   that    where    one    of 

102;  Baker's   Case.   L.   R.,  7   Ch.   115.  ihese  five  persons  was  a  minor  the  com- 

fhe  corporation   has  a  corresponding  pany  had    no   legal   existence,   and   no 

ighl  to  refuse  to  accept  an  Inlant  as  a  subsequent   ratification    by   him  could 
U»5 
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Acts  and  CoatraeU.                          lA^FAA^TS.  BiglitofthelB&at 

voidable  are  assignments  for  the  benefit  of  creditors,  and  many 
others  might  be  ^numerated.*     Where  the  law  does  call  an  act 

validate  his  contract.      Hamilton  etc.  proves  unsuccessful,  he  ought  at  least  to 

Ry.  Co.  T/.Townsend,  13  Ont.  App.  534;  be  held  so  far  that  the  assets  acquired 

s  '  c,    16   Am.   &    Eng.    Corp.    Cases,  by  the  firm  should  be  applied  to  the 

64^.  payment  of  the  debts  of  the  concern. 

Where  one  subscribes  for  stock  in  If  he  has  been  cajoled  into  any  waste  of 
the  name  of  an  infant  he  cannot  his  capital  it  hardly  seems  equitable 
thereby  avoid  liability,  but  is  liable  that  the  creditor  of  the  firm  should 
personally  to  the  corporation  or  its  either  directly  or  indirectly  be  called 
creditors.  And  this  is  true  when  a  upon  for  reirnbursement.  The  utmost 
transfer  is  made  to  an  infant  to  avoid  exemption  that  he  ought  to  claim  in 
liability.  Castleman  f. Holmes,  4  J.  T.  such  a  cas«  is  that  he  should  not  be 
Marsh.  (Ky.)  i;  Roman  v.  Fry,  5  J.  t.  made  personally  responsible  for  debts 
Marsh.  (Ky.)  634;  Castello's  Case,  L.  beyond  what  the  assets  of  the  firm  are 
R.,  8  Eq.  504;  Richardson's  Case,  L.  R.,  able  to  pay,  and  even  then  the  infant 
19  Eq.  588;  Symon's  Case,  L.  R.,  5  Ch.  himself  should  claim  exemption. 
298;  Mann*8  Case,  L.  R.,  3  Ch.  459  n.  **If  the  assignment  was  merely  roid- 
In  this  case  it  seems  that  stock  able  it  is  entirely  clear  that  it  could  be 
standing  in  the  name  of  a  pledgee  avoided  only  at  the  election  of  the  in- 
was  on  the  payment  of  the  debt  fant,  and  that  election  could  not  be 
transferred  to  a  minor  by  direc-  made  until  he  came  to  be  of  full  age, 
tion  of  the  pledgor,  the  pledgee  having  and  at  that  period  he  fully  ratified  and 
no  knowledge  of  the  minorit3^  On  confirmed  it."  Yates  v.  Lyon,  61  N. 
the  winding  up  of  the  company  the  Y.  344,  reversing  s.  c.  in  61  Barb.  (X. 
pledgee  was  held  liable.  In  Weston's  Y.)  205,  and  disapproving  of  the  doc- 
Case,  L.  R.,  5  Ch.  614,  it  was  ^^/^  that  trine  laid  down  in  Fox  v.  Heath,  21 
a  transferror  to  an  infant  was  liable  How.  Pr.  384,  which  Aeld  that  such  a 
even  where  he  was  entirely  innocent  of  conveyance  was  absolutely  void. 
a  fraudulent  intent  in  the  transaction  In  Soper  v.  Fry,  37  Mich.  237,  it  was 
and  was  not  aware  that  the  shares  were  /te/d  that  an  infant's  assignment  is  not 
being  transferred  to  a  minor.  And  see  void  but  only  voidable,  and  that  onir 
Nickolls  V,  Merry,  L.  R.,  7  H.  L.  530.  by  the  infant  or  someone  in  his  right    . 

1.  Asalgmnent  for  Creditors. — A  firm  In    Furlong   v.    Bartlett,    21    Pick, 

of  which  an  infant  was  a  member  made  (Mass.)   401,  where   the  partner  of  a 

an  assignment  for  the  benefit  of  credi-  minor      assigned       the       partnership 

tors,  one  of  whom  sought  to  have  the  property   in    trust    for    creditors,  the 

assignment  declared  void.    The   court  infant  was  not  allowed  on  reaching  ma- 

say:  "It  cannot    be  doubted    that  the  jority  to  recover  from  the  assignee  in 

law  would  devote  the  assets  of  this  firm  trespass. 

to  the  discharge  of  the  partnership  obli-  Other  Voidable  Aeti. — Executed  con- 
gations,  whenever  any  court  should  be  tracts  are  voidable.  Hill  v.  Anderson, 
appealed  to  for  that  purpose,  and  I  do  5  S.  &  M.  (Miss.)  216;  Robinson  v. 
not  see  that  the  supposed  equity  of  Weeks,  56  Me.  102;  Adams ».  Beall,  67 
an  infant  partner  should  in  such  case  Md.  53.  Appeal  from  justice's  decision, 
prevail  against  that  of  the  creditors  of  Robbins  v.  Cutler,  26  N.  H.  173. 
the  firm.  .  .  .  We  see  no  substan-  Judgments.  Trapnall  v.  State  Bank, 
tial  difference  whether,  in  such  a  case,  18  Ark.  53;  Walkenhorst  v.  Lewis,  24 
the  property  of  the  firm  is  subjected  to  Kan.  420;  Wheeler  t.  Ahrenbeak,  54 
the  payment  of  the  proper  debts  of  the  Tex.  535;  Kemp  v.  Cook,  18  Md.  130. 
firm  by  the  process  of  law  or  by  the  See  ^  v.  Actions  By  and  Against  In- 
voluntary act  of  the  insolvent  debtors,  fants. 

In  either  case  the  result  ift  precisely  the  Contract  of  charter  party.  Thompson 

fiame,  and  the  infant  is  bound  if  he  sim-  v.  Hamilton,  12  Pick.  (Mass.)  425. 

ply  says  nothing.     If  in  any  such  case  Usurious  contract.     Millard  v.  Hew- 

the  defence  of  infancv  is  tobe  made,  it  lett,  19  Wend.  (N.  Y.)  301. 

must  be  made  very  (fistinctly  by  the  in-  Agreement    to     carry    and    deliver 

fant  himself,  and  it  is  not  for  any  court  money.     West  v.  Penny,- 16  Ala.  186. 

in  such  case  to  make  it  for  him.     It  is  Agreement    to    convey.    Cassell  v. 

not  too  much  to  say  that  if  an  infant  Potter,  23  Mich.  377, 

goes  into  a  mercantile  venture  which  Promise  to  pay  a  joint  debt.    Keanc- 
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INFANTS.  High 

jf  infant  void,  it  often  happens  that   reasons  of  pu 
:ome  in.* 

This  privilege  of  the  infant  of  avoiding  his  acts  or  i 
personal  to  himself  and  cannot  be  taken  advantage  o 
A'ith  whom  he  deals  for  their  own  benefit,*  or  by  thi 
n  any  collateral  proceeding.'     The  privilege  being,  h 

l_v   V.    Dojie,    10   Allen    (Mass.)    i6i.  An  insurani-e  companjr 

Agreement  ib  to  a  soldier's  bountj'.  diate  a   contract   of  inbu 

lolt  V.  Holt,  S9  Me.  465.  ground  of  the  infancy  ol 

An  inranl  euldier'i  gitt  of  his  bounty  Mona^han  v.  Agr,   Fire 

mil  pay  is  voidable.     Holt  i'.  Holt,  59  Mich.  13S, 

\le.  465.  But  see  Welch  i^.  Welch,  103  In  Warwick  i:  Bruce,  ; 

^la&s.  ,^62.  the  defendant,  an  adult,  « 

1.  Told  Aeti. — Certain     transactions  to  the  pluinlitT,  a  minor,  a. 

)_v   infants  have   been   treated   by   the  then  growing  on  three  aci 

ourts   as    absolutely   void   where    the  be  dug  and  carried  aviay 

general    policy  of  the  law  requires  that  tiff,   and   the   infant   paid 

hey  should  be  treated  asnulilies.  Thus  agreement  and   dug  and 

I  release  executed   by  s   minor  to   lii«  part  of  the  potatoes  and  1 

piardlan  is  regarded  as  void,   for   the  by   the   defendant   from 

aw  will  not  allow  a  guardian  or  other  balance.     It  was    ie/d  th 

rustee  to  take  advantage  of  his  position  was  entitled  to  recover  fo 

o  secure  an  advantage  over  the  ward,  of  the  agreement. 

Fridge  V.  Stale,  3  Gill  &  J.  (Md.)  103.  Third  persons,  howevei 

■io  ine  law  will   not  allow  an   infant  to  themselves  against  assunr 

iind   himself  to   a  future   action   hy  a  to  infants,  e.  g..  an   auct 

3ond  with  a  penalty,   for   a  ratification,  bound  lo  accept  the   bid 

iccessarily  gives  etlect  to  an  act  lo  be  Kinney  f.  Showdy,  1  Hill 

M)rfornied  perhaps  long  in   the   future.  In  a  late  Massac husctti 

Kisher  v.  Mowbrav,  8  East  330;   Bajilis  Keith,  143  Mass.  114.  it  s< 

r.  Dinelej',  4  M.  &  S.  477.  timated  that  Ihe  adult  ma 

As  the  law  discountenances  specula-  A  contract  of  bailment  w 

Jon  in  interests  likely  to  come  from  the  bailee  with  the  agent  of  < 

leaih  of  relatives,  the  release  of  a  minor  principal  who  was  a  mlno 

3t'  a  legacy  is  kfid  void.     Langford  i'.  that  the  bailee  cannot  res 

t'rcy,  8  Humph.  (Tenn.)  441;  and   the  tract    without    returning 

aw  will  not   stand   by  and   see  an   in-  Holmrs,  J.,  says:  "It  is 

fant's  generosity  and  ignorance  imposed  minority  of  the  principal 

ipon    to    his     detriment.     Cromse    v.  sequent  right  to  avoid,  if 

Clark,  4  Md.  Ch.  403;  and  see  1  Whar-  give  a  motive  for  not  mak 

ton  on  Contr..  4  30.     An  infant  cannot  with  him.  Bui  the  greatee 

;ive  a  licence  to  cut   limber  on   land  couldbeattributed  to  that 

Dwned    in    common    by    himself   and  would  be  to  hold  the  con 

mother.  Richey  I'.Brown,  i;8  Mich. 43s-  on  that  ground." 

3.  HnenAl    PrlTllef*.— Hastings    i>.  A  bill  will  not   lie  by 

Dollarhide,    24   Cal.    195;    Johnson   r.  specilic  performance  of  i 

Rockwell,  li  Ind.  76;  Arnous    v.   Les-  to  convey.      Flight  v.  Bol 

%a>i'.ier,  10  La.  593;  s.  c.,  jg  Am.  Dec.  298.     See  Carrell   v.   Pol 

470;  llartness  v.  Thompson,  5  Johns.  377;  Thompson   v.  llami 

IN.  Y.)   160;  Gates  v.   Davenport.  19  (Mass.)  419, 

Barb.  (N.  V.)    160;   Voorhies  v.  Wait,  I.  Beardsley  f.  Ilotchl 

i,(  N.  J.  L.  343;  Patterson   v.   Lippin-  lot;  Holmes   v.    Rice,   4 

colt,  47  N.  J.  L.  457;  Brown   v.  Cald-  Doane  i'.  Covcl,  j6  Me.  1 

well,  10   S.  &    R."(Pa.)    114;  Rose   I',  i'.  Cordti.  31  Miss.jj;  \V 

Daniel,  3  Brev.  (S.  Car.)  41S;  Davics  boat    Little    Red.   8   Mo. 

f.  Turton,    13   Wis.    185;    McGinn   v.  Daniel,  3   Brev.   (S,  Car 

ShacfTer,  7  Watts  {Pa.)  41J-,  Qoydcn  i'.  enridge  v.  Ormsby,  i  J.  J. 

Bcivden,  9  Met.  (Mass.)  415;  Putnam  T>.  136;  Keanc   v.   Boycott, 

Hill,  38  VI.  85;  Towie  !>.   Dresser,   73  RIake  v.  Supervisors.  61 

Me.  Jja.  1 49;  Winchester  r.Thayer, 


Aota  and  Contraota.                          IN  FA  N  TS.  Bight  of  tkft  Infrat 
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the  benefit  of  the  infant  passes  to  his  heirs  or  personal  repre- 
sentatives.* 

The   maker  of  a  note  cannot  refuse  A  conveyance  by  a  minormadewtth- 

payment  to  an  indorsee  because  the  in-  out  consideration   may  be  avoided  bv 

dorsee  is  an  infant.     Taylor  v.  Croker,  the  heir  of  the  minor,  the  latter  having 

4  Esp.  187;  Nightingale  v,  Withington,  died  before  becoming  of  age.    Veal  r. 

15    Mass.   272;    Hardy   v.    Waters,   38  Fortson.  57  Tex.  482;  Levering  r.  Lcv- 

^e.  450;  Frazier  r.  Massey,  14  Ind.342.  ering,  3  Md.  Ch.  365;  Brown  r.  Brown, 

Sureties    and    indorsers  for,  and  all  L..  R'.,  2  £q.  481;  Harris  r.  Ross,  86 

joint  promisers  with  an  infant  are  bound,  Mo.  89;  s.  c,   56  Am.   Rep.  411;  lil. 

•  even  though   the  infant  escapes  liabil-  Land  Co.  v.  Bonner,  75  111.  315;  Sharp 

ity.     Motteux  v.  St.  Aubin,  2  Wm.  Bl.  v.  Robertson,  76  Ala.  343. 

1 133;  Hartness   v.  Thompson,  5  Johns.  But  while  privies  in  blood  mar  take 

(N.   Y.)    160;   Taylor  v.   Dansby,  42  advantage  of  this   privilege,  the  same 

Mich.  82.  right  does  not  pass  to  those  in  pri>-itT 

A  stranger  cannot  impeach  a  convey-  of  estate  merely  with  the  infant.  Whif- 

ance  by  an  infant.  Dominickr.  Michael,  tingham's  Case,'  8    Co.  43;    Hovie  r. 

4  Sandf.  (N.  Y.)  374.  Stowe,  2    Dev.  &   Bat.  (N.  Car)  323, 

In  a  suit  to  K>reclo8e  a  mortgage  Harris  7*.  Ross,  112  Ind.  314;  Singer 
given  to  secure  a  promissory  note,  Manufacturing  Co.  z^.  Lamb,  81  Mo. 
the  maker  of  the  note  mav  set  up  221.  So  an  assignee  in  insolvency  can- 
by  way  of  defence  the  fact  that  not  avoid  an  infant's  conveyance, 
he  was  a  minor  when  he  executed  Mansfield  v,  Gordon,  144  Mass.  16$. 
the  same,  but  a  subsequent  lien  holder  Nor  his  guardian.  Oliver  v.  Howdiet, 
cannot  join  in  this  defence.  Only  the  13  Mass.  237;  Parks  r*.  Maybce,  3  U. 
minor  himself  can  plead  it.  Baldwin  C,  C.  P.  257;  Irving  v.  Crockett.  4 
t'.  Rosier,  i  McCrary  (C.  C.)  ;j84.  Bibb    (Ky.)   437.      A   fiew  cases  hold 

Where  an  infant  mortgagor  has,  in  a  •  that     privies     in    estate    may    avoid, 

suit  against  him  and  his  vendee  to  fore-  Beeler  v.  Bullitt,  3  A.  K.  Marsh.  (Kv./ 

close,  pleaded   his   infancy,  he  thereby  280;  Jackson  v.  Burchin,  14  Johns.  (N. 

avoids  and  renders   his   mortgage  void  Y.)  124. 

nb  initio^  and  a  separate  answer  by  the  C,  while  an  infant,  conveyed  all  hl< 

vendee,    alleging    such     infancy     and  interest  in   land  to  his   sister  and  died 

avoidance,  is  good.     Shrock   v.  Crowl,  during  infancy.    His  brother,  B,  of  ag^f, 

83  Ind.  243.  conveyed  to  6  all  the  interest  he  had  bv 

A  creditor  who  attaches  his  debtor's  inheritance   from  C.     It  was  keld  that 

land  ^hich  had  been  conveyed  by  the  D  was  a  privy  in  estate  to  B,  and  could 

latter  while  an  infant,  cannot  avoid  the  stand   in   his  shoes   to  avoid  the  deed 
•deed  on  the  ground   of  the   infancy  of    from  C  to  his  sister.     Nelson  v.  Eaton, 

the  grantor.     Kendall  v,  Lawrence,  22  1  Redf.  (N.  Y.)  498.     See  also  Roach 

Pick.  (Mass.)  540.  v.  Williams,  2  Mills  Const.  202,  whcnr. 

In  an  action  for  enticing  away  the  though  the  point  is  not  passed  on,  th( 
servant  of  the  prosecutor,  it  is  no  de-  opinion  is  expressed  that  where  a  fc- 
fence  that  the  servant  was  an  infant,  male  parcener  had  during  miDoritv 
and  not  bound  by  his  contract  of  ser-  joined  in  conveying  land,  and  married 
vice.  Murrell  z\  State,  41  Ala.  367.  during  infancy,* her  right  of  disaffirm- 
Where  an  infant  and  adult  are  sued  ance  devolved  on  her  husband.  So  in 
SLS  joint  contractofs  and  the  minor  Shaw  i\  Boyd,  5  S.  &  R.  (Pa.)  312,  it 
pleads  his  infancy,  the  adult  cannot  is  stated  that  confirmation  by  the  hu^ 
avail  himself  of  the  plea.  Mason  v.  band  would  bind  both  himself  and  wtV 
Denison,  15  Wend.  (N.  Y.)  64.  during   coverture.     These  cases  seem 

1.  Person  v.  Chase,  37  Vt.  650;  Wil-  to   rest   on  a  mistaken   construction  ot 

son     V.     Porter,    13      La.    Ann.     407;  the   words  "and  by  those  who  have  the 

Dominick    v.    Michael,    4   Sandf,    (X.  estate"  in    Perkins,  ^  12.    See  Breck- 

Y)    374;    Bozeman    r.    Browning,    31  enridge  r.  Ormsby,  i  J.  J.  Marsh.  (KvJ 

Ark.  364;  Dinsmore  v.  Webber,  59  Me.  248. 

103;  Austin  V.  Charlestown  etc.,  8  Met.  Littleton,  634.  saj-s:  "And  it  hath  been 

(Mass.)  196;  TefTord  r.  Ringold,  6  Ala.  said  that  if  two  joy  ntenants  being  with- 

544;     Parsons    v.     Hill,    8    Mo.    135;  in  age  make  a  feo'ffment  in  fee,  and  ow 

-Counts    r.   Bates,  Harp.   (S.  Car.)  464;  of  the   infants  die   and   the  other  sor- 

Nolte  V.  Libbert,  34  Ind.  163,  viveth,  inasmuch   as   both  the  infants 
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AcU  and  Contracts.  INFANTS,  Bight  of  the  Infimt. 

b.  Trading  and  Partnership  Contracts, — There  is  a  presump- 
tion that  an  infant  has  not  sufficient  discretion  to  enter  into  a 
trading  business,  and  he  cannot  bind  himself,  while  an  infant,  by 
any  contract  having  relation  to  trade.*  An  infant  may  be  a 
partner,  and  bind  the  firm  by  his  acts,  but  he  incurs  no  liability 
while  an  infant,  and  is  not  responsible  for  the  debts  of  the  firm, 
and  may,  when  he  comes  of  age,  or  before,  disaffirm  the  partner- 
ship agreement,  and  also  the  debts  of  the  firm.*  He  cannot, 
however,  as  against  his  copartners,  insist  that  in  taking  the  part- 
nership accounts  he  shall  be  credited  with  the  profits  and  not  be 

might  enter  jointly  in  their  lives,  this  Woods,  3  Manitoba  33.  Where  the 
right  accrueth  all  to  him  which  sur-  widow  and  tutrix  of  her  minor  children 
viveth,  and  therefore  bee  that  sur\'iveth  entered  into  a  partnership  with  the 
may  enter  into  the  whole."  Coke,  8  adult  heirs  as  administratrix  of  her  de- 
Rep.  42  bs  agrees  with  this,  but  adds :  '*In  ceased  husband*s  succession,  it  was  held 
this  case  if  one  joyntenant  had  made  a  that  she  could  not  make  the  minor  heirs 
ieoffment  in  fee  and  died,  the  right  members  of  the  firm,  and  they,  after 
should  not  have  survived,  for  the  joyn-  her  death,  could  sue  the  firm  for  a  debt 
ture  was  severed  for  a  time."  And  see  due  them.  Cuilte  r.  Gassen,  14  La. 
also  Co.  Litt.  iSS  a  and  193  a.  This  Ann.  c,  and  cf.  Stein  ^^  Robertson;  30 
doctrine  has  been  very  much  limited  in  Ala.  206. 

a  late  well  considered  case,  where  it  was  In  McGunn  7*.  Hamlin,  29  Mich.  476, 
held  that  the  rule  applies  only  where  it  the  plaintiff  agreed  to  form  a  partner- 
affirmatively  appears  that  the  infants  ship  with  the  defendant  and  his  infant 
executed  the  deed  on  the  same  day  and  brother,  but  the  latter  never  signed  the 
as  near  as  possible  at  the  same  time,  partnership  articles.  It  was  held  that 
Tucker  xk  Coleman,  4  New  Zeal.  L.  R..  the  infant  partner  was  not  a  necessary 
Sup.  Ct.  128.  party  to  a  suit  for  an  accounting.     See 

1.  Skinner  V.  Maxwell,  66  N.  Car.  45;  also  Goode   r.   Harrison,  5  B.   &  Aid. 

Houston  t\  Cooper,   Penning.   (N.J.)  147;  Dana  r.  Stearns,  3  Cush.  (Mass.) 

633;  Whitney   r.  Dutch,   14  Mass.  457;  372. 

kitchen  v,  Lee,  11   Paige  (N.  Y.)  107.  Where  land  is  bought  by  a  firm   an 

The  doctrine  of  necessaries  is  not  ex-  infant  partner  may  sue  to  recover  the 

tended  to  trading  contracts,  and   an  in-  purchase  money.     Sadler  v.  Robinson, 

fant  cannot   be  held   to  pay  for  goods  2  Stew.  (Ala.)  520. 

furnished  him  to  enable  him  to  earn  a  An   infant  who  was  a  secret  partner 

living.     Dilk  r.  Keighley,  2  Esp.  480.  in   a  firm   represented  falsely  that  the 

Whittingham    z\    Hill,  Cro.    Jac.  404;  ostensible  partner  was  worthy  of  credit 

Whywall  V.  Champion,  2     Stra.    1003;  for  their  mutual  profit.     It  was  ^e/t/ that 

Merriam    xk  Cunningham,    11      Cusn.  infancy  was  a  defence  to  a  suit  for  the 

(Mass.)   40;     Decell      r.     Lewenthal,  price  of  the  goods,  although  the  vendor 

57   Miss.  331;    6.  c,  34   Am.  Rep.  449  would  have  been  entitled  to  rescind  the 

(farming  materials).  sale   on   ground  of  fraud.     Vinsen    i\ 

Where  an   infant  bought  groceries  to  Lockard,  7  Bush  (Ky.)  458.     But  it  has 

stock  his   store  he  was  held  io  pay  for  been   held  in  Maryland  that  the  infant 

only  such   part   as  he  had  personally  by  the  mere  act  of  forming  a  partnership 

consumed.     Turberville  f.  Whitehouse,  holds   himself  out    as    an    adult,    and 

12  Price  692.    But  otherwise  if  the  pur-  practices  a  fraud  which  estops  him  from 

chase  was    made  with   the  guardian's  setting  up  his  infancy  in  defence.     Kemp 

consent.     Rundell   r.  Keeler,   7    Watt*  v.  Cook,  18   Md.    130.  But  this  is   not 

'  Pa.)  237  (farming  materials);  Lower,  generally  regarded  as   law.     Bates  on 

(iriffith,    I    Scott    458,    460     (rent   of  I'artnership,  ^  142. 

shop).  But  while  an  infant  acts  Ub  a  partner 

S.  Lindley,  Partn.,  p.   74.     Mason  v.  he   can   bind   the  firm  by  his  acts,  and 

Wright,  13   Met.  (Mass.)  306;  Folds  v,  where   he   assigns  firm  property  to  pay 

Allardt,  35  Minn.  488;  Osburn  t*.  Farr,  a  firm  debt  a  third   person   cannot   ob- 

42  Mien.  134;  Van  Winkle  r.  Ketcham,  ject,     Avery  v.  Fisher,  28  Hun  (N.Y.) 

3Caines  (N.  Y.)  323;  Murphv  f.  Yeo-  508;  and  see  Bush  t*.  Linthicum,  59  Md. 

mans,   29    Ont.   C   P.  421;  Woods  r.  344;  Keegan  i.  Cox,  i iC  Ma^^.  Jbi.;. 
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debited  with  the  losses ;  ^  and  as  against  the  creditors  of  the 
firm  he  has  no  higher  rights  to  the  firm  property  than  the  adult 
partners :  his  only  right  is  immunity  from  personal  liability  *    If, 

1.  Lindle}'  on  Partn.  *75.  specified  in  the  agreement  for  the  con* 

Where,  on  the  dissolution  of  a  part-  tlnuance  of  the  partnership.    After  the 
nership  between  an  adult  and  an  infant,  partnership    had  continued   for  some 
the  former  transferred  his  interest  to  the  time,  A    tiled    a  bill    for   dissolution, 
latter  on  condition  that  he  should  pay  the  appointment  of  a  receiver  to  take 
the   firm   debts,  it  was  keld^  when  the  charge  of  the  partnership  assets,  and  to 
infant  refused  to  do  so  on  the  ground  of  apply  the  same  to  the  discharge  of  the 
infancy,  that  if  he  elected  to  rescind  the  partnership    debts,    and    also   for  an 
agreement  on  the  ground  of  infancy,  the  injunction  to  restrain  B  from  collecting 
adult  had   the   right  to  have  the  firm  or  disposing  of  the  assets,  or  contracting 
property  applied  to  the  payment  of  the  debts  on  account  of  the  firm.     B,  bv 
firm  debts,  just  as  if  no  agreement  had  next    friend,    interposed    the    plea  of 
been  made.     Kitchen  w  Lee,  ii   Paige  infancy,  and   prayed   that  the  bill  be 
(N.  Y.)  107,  and  cf,  Dunton  r.  Brown,  dismissed.     Upon  the  filing  of  this  plea, 
31  Mich,  182.     And   where   the   infant  it  was  A^/rf  that  the  plea  of  infancy  was 
has  drawn  out  a  large  share  of. his  con-  no  bar  to  the  dissolution  of  the  part- 
tribution  to  the  capital,  it  was  held  that  nership,  the  granting  of  the  injunction, 
he  must  bear  his  proportion  of  the  loss  and    the    appointment    of   a   receiver 
of  capital  on  the  failure  of  the  firm,  to  take  charge  of,  and  wind  up,  the 
Moley  V.  Brine,   120  Mass.  324.    The  affairs  of   the  firm   by  collecting  the 
infant  cannot  repudiate  the  partnership  debts  due  to  it,  by  taking  possession  of, 
and  sue   for  his  services  or  for  money  and  selling,  its  assets,  and  by  apph'ing 
contributed.    Page  v.  Morse,  12S  Mass.  the  same  to  the  payment  of  its  debts 
99;  but  in  Sparman  v.  Keim  the  infant  but  that  it  was  not  competent  for  the 
was  allowed  to  rescind  the  partnership  court  to  pass  a  decree  imposing  anv 
agreement  and  recover  his  investment,  personal     liability    upon     the    infant 
less  what  he  had  received.    83  N.  Y.  defendant  for  the  debts  of  the  firm,  or 
245;  s.  c,  9  Abb.  N.  Car.  i.     But  if  an  enforcing  against  him  any  of  the  tenn» 
intant  pays  a  premium   for  entering  a  or     conditions     of     the     partnership 
partnership,    and    then    disaffirms  the  contract,  or  even  compelling  him  to  par 
agreement   before  arriving   at   major-  any  of  the  costs  of  the  proceedings, 
ity,  he  cannot  recover  back  the  pre-  Bush  v,  Linthicum,  59  Md.  344.    And 
mium  paid.  Ex  parte  Taylor,  8  De  G.  where  the  infant  files  a  bill  to  close  the 
M.  &  G.  254.  Wilson  v.  Pearse,  Peake  partnership    and    for    a    receiver,  the 
Add.  Cases  196,  where  Lord  Kenyon  court  will    distribute  the    firm   asi^ts 
is  said  to  have  held  that  a  deposit  paid  in  the  usual  way,  regarding  this  action 
by  an  infant  upon  an  agreement  to  pur-  by  the  infant  as  an  affirmance  of  all 
chase  the  goodwill  and  stock  of  a  public-  that  has  been  done  by  the  firm.    Shirk 
house  could  not  be  recovered  back  by  v.  Schultz,  113  Ind.  571. 
him  on  his  refusal  to  complete  the  pur-  2.  Bates  on  Partnership,  J  147;  Yates 
chase.     Holmes  v.  Blogg,  8  Taunt.  508;  v,  Lyon,  61   N.  Y.  344;  Bush  v.  Lin- 
Adams  T'.  Beall,  67  Md.  53.  But  where  thicum,  59  Md.  344;  Furlong  v.  Bartlett, 
the  infant  receives  no  benefit  from  the  21     Pick.    (Mass.)    401;    Pelletier    r. 
partnership   it   was  beid^  in   Corpe   v,  Conture,  147  Mass.,  Jan.  3, 1889.  Where. 
Overton,  10  Bing.    352,   that   he  could  in    a   suit    against    a  firm,  an   infant 
recover  the  money  so  paid.  partner  pleads  infancy,  and  judgment  is 

In  Brown  v.  Hartford  Fire  Insurance  entered  against  the  other  partners,  it 
Co.,  117  Mass.  479,  the  infant  partner  in  may  be  satisfied  out  of  the  property  of 
a  firm  was  induced  by  a  fraud  of  the  the  firm.  W hi ttemore  r.  Elliott,  7  Hun 
agent  of  the  insurance  company  to  (N.  Y.)  518;  Gay  v.  Johnston,  32  N- 
settle  a  claim  for  loss,  and  the  firm  re-  H.  167,  and  where  the  principal  de- 
ceived and  divided  the  money.  In  a  suit  fendant  in  a  garnishee  (trustee)  proce^ 
to  rescind  the  settlement  it  was  ruled  is  a  firm,  a  verdict  discharging  one 
that  they  must  restore  all  they  had  re-  of  the  partners  on  the  ground  of  infancy 
ccived,  although  the  infant  was  unable  does  not  release  the  garnishee.  Bethel 
to  return  his  share.  v.  Chipman,  57  Mich.  379.     A  minor, 

A  and  B,  an  infant,  agreed  to  become  however,   whose    contribution    to  the 

copartners  in  business.     No  time  was  capital  of  the  firm  was  $1000,  but  who 
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when  an  infant  comes  of  age,  he  is  desirous  of  retiring  from  the 
firm,  he  should  express  his  determination  speedily  and  unequivo- 
cally, for  a  person  cannot  retain  a  share  in  a  partnership  without 
its  incidental  obligations,  and  the  doctrine  of  holding  out  may 
be  sufficient  to  impose  liability  on  an  adult,  although  he  may  not 
long  have  attained  his  majority.  A  person  who,  before  he  comes 
of  age,  represents  himself  as  a  partner  must,  when  he  comes  of 
age,  take  care  to  give  notice  that  he  has  ceased  to  be  a  partner  if 
he  desires  to  avoid  liability.* 
It  is  generally  held  that  an  infant  cannot  be  adjudged  insolvent 

had  sold  out  his  interest  to  his  2  Rand.  (Va.)  478.  Where,  however 
copartner  for  that  sum,  is  entitled  to  an  the  infant  succeeds  in  such  case  on  his 
injunction  to  prevent  a  levy  of  execution  plea  of  infancy,  he  is  not  entitled  to 
on  his  property  under  a  judgment  got  costs.  Yamato  Trading  Co.  r.  Hoexter, 
against  the  firm  without  his  knowledge.  44  Huh  (N.  Y.)  491;  Magauran  v. 
Van  Sycle  v,  Rorback,  6  N.J.  Eq.  234.  Jamieson,  2  Moll.  520. 
And  sec  Young  v.  Huber,  29  Grant  In  England,  however,  the  practice 
Ch.  (Ont.)  ^9;  Mason  v,  Denison,  ix  seems  to  be  to  omit  the  infant  entirely 
Wend.  (N.  Y.)  612.  as  a  defendant.  Lindley  on  Partn.  281. 
The  sidult  partner  cannot  setup  the  And  if  non -joinder  is  pleaded  infancy 
infancy  of  his  partner  in  a  suit  on  a  firm  is  a  good  reply,  and  ratification  by  the 
debt.  David  v.  Birchard,  53  Wis.  infant  would  be  a  good  rejoinder.  Bur- 
492.  gess  V.  Merrill,  4  Taunt.  468;  Jaffray 
BQlto  By  and  Acai&st  tlM  Firm. — An  v.  Frebain,  5  Esp.  47;  Boyle  v.  Web- 
infant  partner  must  join  in  a  suit  ster,  17  Q^  B.  950.  But  it  was  formerly 
brought  by  the  firm.  Osbum  v,  Farr,  thought  otherwise.  Gibbs  v.  Merrill,  3 
42  Mich.  13^;  Teed  v.  El  worthy,  14  Taunt.  307;  Ex  parte  Henderson,  4 
East  210;  Keh  v,  Namby,  10  B.  &  C.  Ves.  163.  And  see  Story  on  Partner- 
20.  ship,  4  255. 

A  dictum  contra  Is  found  in  Phillips  1.  Lindley  on  Partnership  ^76,  Par- 

f.  Penny  wit,  i  Ark.  59.  sons  on  Partnership  ♦20. 

When  a  firm  in  which  an  infant  is  a  In  Goode  v,  Harrison,  5  B.  &  Aid. 

partner  is  sued,  it  is  the  American  rule  147,  an  infant  was  a  member  of  a  firm, 

to  join  all  partners  as  defendants,  and  and  after  he  had  reached  twenty -one 

if  the  infant  pleads  his  infancy  the  jury  did  not  either  expressly  afiirm  or  dis- 

finds  for  the  infant   and    against  the  afiirm  the  partnership,  and  there  was 

adult  partners.      Tuttle  v.  Cooper,  10  no  proof  that  he  did  any  act  as  partner 

Pick.  (Mass.)  281;  Hartness  v.  Thomp-  after  that  age.     It  was  ^keld  that  it  was 

son,  5  Johns.  (N.  Y.)   160;  Mason   v.  his  duty  to  give  notice  of  his  disaffirm- 

Denison,  15  Wend.  (N.  Y.)  64;  Cutts  anceof  the  partnership  on  arriving  at 

V.  Gordon,  13   Me.  474;  Gay  v.  John-  majority,  and  not  having  done  so  he 

ston,  32  N.  H.  167;  Cole  v.  Pennell,  2  was  responsible  to  persons  who  had 

Rand.  (Va.)   174;  Kirby  v.  Cannon,  9  sold  goods  to  the  firm  in  the  belief  that 

Ind.  371;  Barlow   v.  Wiley,  3   A.   IC.  he  was  still  a  partner. 

Marsh.  (Ky.)  457.      And  the  plaintiff  Although  an   infant  mav  become  a 

may  enter  a  nolle  prosequi  against  the  partner,  he  cannot  be  held  /or  contracts 

Infant.     Woodward  t'.  Newhall,  i  Pick,  of  the  firm,  individually,  unless  he  af- 

(Mass.)  500;  Ex  parte  Nelson,  i  Cow.  firms,  or  does  that  which  amounts  to  an 

(N.  Y.)  417;  Da  Costa  v.  Davis,  24  N.  affirmance,  after  he  attains  his  majority. 

J.  L.  3x9;  Allen   v,  Butler,  9   Vt.  122;  Bush  v,  Linthicum,  59  Md.  344. 

Kirby  v.  Cannon,  9  Ind.  371 ;  Robertson  Where  an  infant  partner  on  reaching 

r.  Smith,  18  Johns.  (N.  Y.)  459.     But  majority  ratifies  the  partnership  he  is 

Kae  Connolly  v,  Hull,  3   McCord    (S.  liable  for  debts  of  the  firm   contracted 

C.)  6.      Where    in    an    action    on    a  during  his  infancy  although  he  was  ig- 

contract    the    defendant    pleads    non-  norantof  the  existence  of  the  debt  at  the 

joinder  of  his  copartner,  a  reply  that  time  of  ratification  and  refused  to  pay  it 

buch  copartner  is  an  infant  is  bad  on  later.     Miller  r.  Sims,  2  Hill  (S.  Car.) 

demurrer.     Slocum  v.  Hooker,  13  Barb.  479.    But  see  Minock  r.  Shortridge,  21 

(N.  Y.)  536;  Wamley  v.  Lindenberger,  Mich.  304,  where  a  firm  in  which  an 
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or  bankrupt,  inasmuch  as  he  cannot  be  a  bankrupt  for  debts  he 
is  not  obliged  to  pay.* 

infant  was  a  partner  purchased  goods  was  held  that  an  infant  might  be  ad- 
and  gave  a  note  in  payment.  After  the  judged  insolvent.  In  re  SmedUv,  lo 
goods  were  disposed  of  and  the  part-  L.  T.  R.  432.  But  since  the  passage  of 
fiership  closed  after  the  majority  of  the  the  Infant's  Relief  act,  making  con- 
infant,  he  refused  to  pay  the  note.  It  tracts  of  infants  wholly  void,  it  is  now 
was  held  that  ratification  could  not  be  settled  that  an  infant  cannot  be  a  bank- 
inferred  from  incidental  acts  in  face  of  nipt.  R^.  v.  Wilson,  5  Q^  B.  Div.  2S; 
an  express  repudiation,  but  the  firm  Ex  parte  Jones,  iS  Ch.  Div.  109; 
could  be  held  for  all  goods  remaining  Ex  parte  Kibble,  10  Ch.  App.  373. 
on  hand  when  the  infant  camJe  of  age.  In  America  the  question  is  somewhat 
And  in  Dana  I'.  Stearns,  3  Cu8h.(  Mass.)  doubtful,  but  the  weight  of  opinion 
372,  the  ruling  in  Miller  v,  Sims  was  seems  to  be  in  accord  with  the  English 
said  to  go  beyond  any  case  within  the  doctrine.  Winchester  v.  Thayer,  129 
knowledge  of  the  court;  and  in  Crab-  Mass.  129;  Ex  parte  Cotton,  6  Law 
tree  v.  May,  i  B.  Mon.  (Ky.)  289,  in  a  Rep.  (Conn.)  546.  And  see  Butler  r. 
suit  against  a  firm  on  a  promissory  note  Breck,  7  Met.  (Mass.)  164.  It  was 
one  partner  pleaded  infancy.  The  plain-  decided  in  In  re  Book,  3  McLean  (C. 
tiff  replied  that  this  defendant  continued  C.)  317,  that  an  infant  was  entitled  to 
to  act  as  a  partner  for  over  a  year  after  the  benefit  of  the  bankrupt  act  of  1841. 
he  had  reached  twenty-one,  and  had  not  But  in  In  re  Derby,  8  Nat  Bk.  Reg. 
disaffirmed  the  note  until  the  suit  was  106,  the  contrary  was  keld  bj 
brought.  The  replication  was  A«/</ bad  B  latch  ford,  J.,  of  the  subsequent 
without  an  averment  that  the  defendant  act  of  1867.  The  court  said  in  this 
knew  of  the  note.  case:    *'The  general  contracts    of  an 

A  bill  for  recision  by  one  who  was  a  infant  having  no  force  if  disaffirmed  br 

minor  when  the  partnership  was  formed,  him  afler  attaining  his  majoritTt  it  is 

tiled  six  years  after  he  became  of  age,  idle  for  him  to  set  forth  in  a  voluntarv 

was  dismissed  on  the  ground  of  laches  case,  commenced  during  his  infancjr.  a 

in  analogy  to  the  statute  of  limitations,  schedule  of  his  creditors,  and  idle  for 

Wheleh  v.  Harrison,  40  Leg.  Int.  (Pa.)  them  to  prove  their  debts  during  his  in- 

170.     See  further  Ratification,  note  24.  fancy,  for  the  whole  proceedings  ma^t 

1.  Banlomptcy. — O'Brien  v,  Currie,3  be  in  vain  if  the  debts  are  disaffirmed 
C.  &  P.  283;  Re  Rainy s.  3  Ir.  L.  R.,  Ch.  by  him  after  he  attains  his  majorit/.and 
459;  Bel  ton  V,  Hodges,  9  Bing.  365,  it  does  not  comport  with  the  proprie- 
holding  the  commission  void  and  not  ties  of  a  court  of  justice  that  it  sbouU 
voidable.  Holt,  C.J. ,  says:  "Though  solemnly  entertain  proceedings  brought 
the  debts  of  an  infant  are  only  voidable  by  an  infant  bankrupt  voluntarily,  with 
by  him  at  his  election,  yet  no  man  can  the  surrender  of  his  property  to  the 
be  bankrupt  for  debts  which  he  is  not  court  and  its  granting  of  protection 
obliged  to  pay."  Rex  v.  Cole,  i  Ld.  thereon,  and  its  injunctions  against 
Raym.  443;  Ex  parte  Sydebotham,  i  pending  suits,  and  then  permit  hiro 
Atk.  146;  Stevens  v.  Jackson,  ±  Camp,  afterwards  to  demand  the  restoration  of 
164;  Lord  Eldon  in  Ex  parte  Adam,  i  his  property  and  the  virtual  dismissing 
Ves.  &  B.  494;  Ex  parte  Moule,  14  of  the  proceedings,  against  the  will  oi 
Ves.  602,  and  joint  commission  of  the  creditors  set  forth  in  the  schedule, 
bankruptcy  against  a  firm,  one  member  and  who  have  suffered  perhaps  from 
of  which  is  an  infant,  will  be  superseded,  the  effects  of  the  injunctions  of  the 
There  should  be  separate  commissions,  bankruptcy  court,  on  the  ground  that 
Ex  parte  Henderson,  4'  Ves.  163;  Ex  having  arrived  at  full  age,  he  disaffirms 
parte  Barwis,  6  Ves.  601.  But  under  the  debts  so  set  forth. 
12  and  13  Vict.,  ch.  106,  §  233  (now  "So,  in  an  involuntary  case,  the  prop- 
repealed),  no  exception  being  made  as  erty  of  the  infant  bankrupt  would  be 
to  infants  in  the  statute,  it  was  keld  taken  by  the  court,  injunctions  wouM. 
that  an  adjudication  of  bankruptcy  after  adjudication,  be  taken  against 
would  bind  an  infant  unless  it  was  pending  suits,  a  schedule  of  his  credi- 
annulled  on  petition  of  the  infant  tors  would  be  furnished  by  the  bankrupt 
within  the  time  limited  by  the  statute,  and  their  debts  would  be  proved  to  no 
Ex  parte  West,  2  De  G.  M.  &  G.  198;  purpose,  for  his  disaffirmance  of  the 
fi.  Q,,  22  L.  J.  B.  Cas.  71,  and  in  1S61   it  debts    after  becoming    of  age  wouw 
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c.  Time  for  Avoidance. — When  an  infant  has  conveyed  real 
estate,  he  cannot  affirm  or  avoid  his  conveyance  on  the  ground 
of  infancy  until  he  has  arrived  at  the  age  of  majority ;  *  but  in 
other  transactions,  especially  where  personal  property  or  execu- 
tory contracts  are  involved,  the  infant  may  avoid  at  any  time.* 
This  distinction  is  for  the  infant's  benefit,  to  enable  him  to  re- 
necessitate  the  restoration  to  him  of  his  it  seems  that  the  personal  appearance 
property,  without  any  relief  to  the  of  the  infant  must  be  such  as  to  lend 
creditors/^  The  court  also  holds  that  color  to  the  deception.  Maclean  v. 
the  debtor  cannot  ratify  the  proceed-  Dummett,  22  L.  T.  R.  7x0. 
ings.  1.  Welch  v.  Bunce,  83  Ind.  382;  Mc- 

In  Farris  v,  Richardson,  6  Allen  Cormic  v.  Leggett,8  Jones  L.  (N.Car.) 
(Mass.)  118,  the  court  say:  "There  is  425;  Baker  v.  Kennett,  54  Mo.  82,  and 
certainly  fair  reason  to  doubt  whether  cf.  Schneider  v.  Staihr,  20  Mo.  269; 
the  legislature  intended  to  include  Atastings  v,  Dollarhide,  24  Cal.  105; 
infants  among  those  who  are  entitled  to  Emmons  v.  Murray,  16  N.  H.  ^c; 
the  benefits  or  subject  to  the  duties  and  Cummings  v.  Powell,  8  Tex.  80;  Tit- 
limitations  created  by  the  insolvent  linghast  v»  Holbrook,  7  R.  I.  230; 
laws.  A  discharge  in  Insolvency  would  Walsh  v.  Powers,  43  N.  Y.  23;  Slaugh- 
not  relieve  them  from  debts  incurred  ter  v.  Cunningham,  24  Ala.  260;  s.  c, 
for  necessaries,  and  from  all  other  debts  60  Am.  Dec.  463;  Allen  v,  Poole,  54 
they  can  be  relieved  by  plea  and  proof  Miss.  323;  Tucker  v.  Moreland,  10  Pet. 
of  infancy."  (U.  S.)  58;  Sims  v,  Everhardt,  102  U. 

Equity,  however,  will    not  interfere  S.  300. 

to  assist  the  infant  where  he  has  held  The  infant  may,  however,  enter  dur- 

himself  out  as  an  adult,  but  leave  htm  ing  infancy  and  take  the  profits.     Bool 

to  his  action  at  law.    Ex  parte  Wat-  v.  Mix,  17  Wend.  (N.  Y.)  119,  or  may 

son,    16  Ves.  265;  ^x  parte  Bates,   2  apply  by  his  guardian  for  a  receiver  to 

Mont  D.  &  D.  337,  and  cf.  Bx  parte  collect  the  rents  and  profits.  Matthew - 

Lees,  I  Deac.  705.     And  creditors  will  son  v,  Johnson,  Hoflf.   Ch.  (N.  Y.)  560. 

be  entitled  to  prove  against  his  estate  if  An   infant  may,  however,  avoid  during 

he  becomes  bankrupt  after  twenty -one.  infancy  a  mortgage  given  by  him,  and 

Ex   parte    Unity    Banking    Asso.,    3  defending    an  ejectment  suit    by   the 

De  G.  &  J.  63.  mortgagee  is  a  disaffirmance.    Gilchrist 

But  a  minor's  interest  in  the  property  v.  Ramsay,  27  U.  C,  Q.  B.  500. 

of  a  firm  of  which  he  had  been  a  mem-  %.  Grace  v.  Hale,  2  Humph.  yTenn.) 

ber  is  subject  to  a  warrant  of  insolvency  27;  Adams  v.  Beall,  67  Md.  53;  Cogley 

properly  issued  against  the  firm,  there  v.  Cushman,   16   Minn.  397;  Hoyt  v. 

being  firm  debts  unpaid.    Pelletier  v.  Wilkinson,    57     Vt.    404;    Towle    v. 

Conture,  148  Mass.,  Jan.  3,  1889.  Dresser,  73  Me.   252;  Rice  v.  Boyer, 

Where    an  infant    was  arrested    on  108  Ind.  472;  Childs  v.  Dobbins,  55  la. 

an  execution  issued  against  him  on  a  205;  Briggs  v.  McCabe,   27   Ind.  ^27. 

judgment  for  assault   and   battery,  he  Bailey  r.  Bamberger,  11  B.  Mon.  (Ky.) 

was    allowed   to    assign    his    property  1x3;     Shipman   v.   Horton,   17    Conn, 

under  the  insolvent  law  to  secure  his  481;  Riley   v.   MaHory,  33  Conn.  201; 

release.    People  v.  Mullin,  25   Wend.  Carr  v.  C5lough,  26  N.  H.  280;  Kitchen 

(N.  Y.)  698.  V.  Lee,  11  Paisje  (N.  Y.)  X07;  Willis  v. 

Where  the  infant,  who  is  in  appear-  Twambly,  13  Mass.  204;  Price  v.  Fur- 

ance  of  age,    fraudulently   holds  him-  man,  27    Vt.   268;  Monumental   B'ld'g 

self  out    as    of  age,  equity  will  grant  Asso.  v,  Herman,  33  Md.  128;  Stafford 

relief.     The  undertaking  of  the  infant  v.  Roof,  9  Cow.  (N.  Y.)  626;  overrul- 

does  not  become  a  debt  but  a  liability  ing  s.  c,  7  Cow.  179.     But  see   Farr  v. 

to  pay  a  sum  of  money,  and  as  under  Sumner,    12    Vt.   28,   where  the  court 

the  English   Bankruptcy   act  of  1883,  say:    **The  contract  of  an  infant  exe- 

liabilities   are   provable,  the   defrauded  cuted  in  certain  cases  is  not  void,  but 

creditor    can   on  the  majority  of   the  voidable  only,  and  in  general  he  cannot 

infant  take  proceedings  in  bankruptcy  while  an   infant,  unless  in  case  of  evi- 

and  prove  for  the  money  or  the  amount  dent    necessity,    disaffirm    a    contract 

advanced.     Ex    parte  Jones,    18    Ch.  made  by  him,  as  the  same  want  of  di»- 

Dtv.  X09;  s.  c,  15  L.  J.,  Ch.  673.     But  cretion  which  prevents  him  from  mak- 
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cover  personal  property  before  it  is  lost,  or  to  avoid  immediate 
consequences  of  his  contracts,  while  land  may  be  recovered  at 
any  time. 

d.  Infants'  Relief  Act, — By  a  recent  statute  in  England,  a 
large  number  of  contracts  entered  into  by  infants  are  declared 
to  be  absolutely  void,  and  it  is  immaterial  whether  or  not  they 
would  be  prejudicial  to  the  infant.* 

2.  Ratification  and  Avoidance. — a.  Contracts. — While  an  infant 
is  entitled  to  avoid  all  contracts  except  those  of  the  classes  de- 
scribed  in  the  following  section,  he  may,  after  arriving  at  full 
age,  waive  his  privilege  of  avoidance,  and  by  acts,  words  or  writ- 
ings, ratify  or  affirm  his  voidable  contracts,  so  that  he  will  be 
bound  by  them.  What  acts  or  words  will  amount  to  such  a 
waiver  or  ratification  is  a  question  upon  which  the  law  is  not 
clearly  settled.  One  line  of  authorities  holds  that  an  infant's 
contract  imposes  no  legal  liability  on  him  until  ratified  after  full 
age  has  been  attained,  and  such  ratification  must  have  all  the 

ing  a  binding  contract  would   prevent  age  of  any   promise  or  contract  made 

him  from  avoiding  one  which  might  be  during  infancy,  whether  there  shall  or 

beneficial  to  him.     He  is  incapable  in  shall  not  be  any  new  consideration  for 

the  latter  as  in  the  former  case  of  judg-  such   promise  or  ratification  after  fill! 

ing  what  is  for  his  benefit"    See  also  age." 

Corey   r.  Burton,  32  Mich.  30;  Armi-  Sect.  3.  "This  act  may  be  cited  as  the 

tage  v.Widoe,36Mich.  124;  also  c<7i»/r^.  Infants'  Relief  act,  1874." 

The  infant's  privilege  of  avoiding  Eversley,  Dora.  Rel.  814,  in  corn- 
acts  performed  with  judicial  solemnity,  menting  on  this  act,  says  that  if  the 
and  constituting  matters  of  record  is  effect  of  section  i  is  to  make  the  coo- 
still  more  limited,  in  point  of  time,  tracts  described  absolutely  tw^,  then 
than  his  privileges  in  avoiding  matters  section  2  is  superfluous;  and  Pollock, 
not  judicial.  The  former  must  be  Contr.  63,  says:  "it  is  difficult  to  sm 
avoided  by  the  infant  himself,  and  during  what  result  is  obtained  in  first  section 
his  minority,  and  by  some  act  of  rec-  which  is  not  equally  well  or  better  ch- 
ord, as  by  a  writ  of  error,  or  an  audita  tained  by  the  second.  At  common  law 
querela,  Tyler,  Inf.  Cov.  (2nd  ed.)  the  infant  was  not  bound  by  any  of  the 
67;  Tucker  v.  Moreland,  10  Pet.  (U.  contracts  specified  in  the  first  section.vn- 
S.)  71;  Breckenridge  v.  Ormsby,  i  J.J.  less  he  chose  to  bind  himself  at  full 
Marsh.  (Ky.)  252.  age;    by   the  second   section  he  can- 

1.  37  &  38  Vict.,  ch.  62,  1874.  It  is  as  not  so  henceforth  bind  himself.  No 
follows:  Sect.  i.  "All  contracts,  more  complete  protection  can  be  imag- 
whether  by  specialty  or  by  simple  con-  ined,  and  the  first  section  appears 
tract,  henceforth  entered  into  by  in-  superfluous.  Perhaps  the  first  section 
fants  for  the  repayment  of  money  lent  may  be  read  as  giving  a  popular  cxpo- 
or  to  be  lent,  or  for  goods  supplied  sition  of  the  chief  practical  effect*  o\ 
(other  than  contracts  for  necessaries),  the  second  one;"  and  elsewhere,  p.  62. 
and  all  accounts  stated  with  infants  he  adds:  "The  operation  of  the  pre^- 
shall  be  absolutely  void,  provided  al-  ent  act  seems  to  be  to  reduce  all  void- 
ways  that  this  enactment  shall  not  in-  able  contracts  of  infants  ratified  at  full 
validate  any  contract  into  which  an  age,  whether  the  ratification  be  fonnal 
infant  may  by  any  existing  or  future  or  not,  to  the  position  of  agreements  ot 
statute,  or  by  the  rules  of  common  law  imperfect  obligation;  that  is,  which  can- 
or  equity,  enter,  except  such  as  now  by  not  be  directly  enforced,  but  are  vaW 
law  are  voidable."  for  all  other  purposes." 

Sect.  2.  "No  action  shall  be  brought  A  promise  to  marry  is  within  the 

whereby  to   charge  any   person  upon  act.    Coxhead  r.  MuUis,  L.  R.,  3  C  P 

any  promise  made  afler  full  age  to  pay  D.  439;  but  see  Northcotc  v,  Daughtr, 

any  debt  contracted  during  infancy,  or  4  C.  P.  D.  385;  Ditcham  r.  Worrallo 

upon  any  ratification  made   after  full  C.  P.  D.  410. 
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elements  of  a  new  contract  except  a  new  consideration.  There 
must  be  an  express  promise  or  such  acts  after  the  infant  be- 
comes of  age  as  practically  lead  to  the  conclusion  that  he  in- 
tended to  ratify  the  contract  and  pay  the  debt.*  Such  a  debt  is 
regarded  as  standing  on  the  same  footing  as  a  debt  that  has  been 
destroyed  by  a  discharge  in  bankruptcy,  and  not  as  one  that  is 
barred  by  the  statute  of  limitations.^ 

The  other  line  of  cases  lays  down  the  rule  that  the  contracts  of 
infants  are  only  suspended  during  minority,  and  may  be  ratified 
on  full  age  upon  the  same  principles  and  for  the  same  reasons 
and  by  the  same  means  as  a  debt  barred  by  the  statute  of  limita- 
tions may  be  revived.*  Therefore,  a  new  promise,  positive  and 
precise,  equivalent  to  a  new  contract,  is  not  essential,  but  as  the 
words  "  ratify "  and  "  confirm  "  necessarily  import  that  there  is 
something  in  existence  to  which  a  ratification  or  confirmation  can 
attach,  any  words  or  acts  by  the  infant  after  arriving  at  full  age 
that  clearly  recognize  the  existence  of  the  contract  as  a  binding 

1.  BzpTMiProiiilM. — Proctor t'.  Sears,  ratification.     Hale  r.  Gerrish,  8N.  II. 

4  Allen  (Mass.)  95.  374.     '*A11  that  is  justly  due  you  shall 

** Such  a  ratification  may  be  shown  by  be  paid."  Wright  v.  Steele,  a  N.  II. 
proof  of  an  express  promise  to  pay  the  51.  And  see  Ford  v.  Phillips,  i  Pick, 
debt  made  by  the  infant  af\er  he  be-  (Mass.)  203;  Thompson  v.  Lay,  4  Pick, 
comes  of  age,  or  by  proof  of  such  acts  (Mass.)  48.  ''I  will  pay  it  as  soon  as  I 
of  the  infant  after  he  becomes  of  age,  can  make  it,  but  I  cannot  doit  this  year, 
as  fairly  and  justly  lead  to  the  inference  I  understand  that  the  holder  is  about  to 
that  he'  Intended  to  ratify  the  contract  sue  it,  but  she  better  not.**  Held  an  af- 
and  pay  the  debt."  Tobey  v.  Wood,  6rmance.  Babo  v.  Ilansell,  2  Bail.  (S. 
123  Mass.  88;  s.  c,  25  Am.  Rep.  27;  Car.)  114.  But  a  conditional  promise 
Catlin  V.  Haddox,  49  Conn.  492;  s.  c.,  is  hot  actionable  without  proof  that  the 
44  Am.  Rep.  249;  Tibbits  t*.  Gerrish,  25  condition  is  fulfilled.  Proctor  r.  Sears, 
N.  H.41;  R.  C-,  57  Am.  Dec.  307;  Fet-  4  Allen  (Mass.)  95;  Everson  r.  Car- 
row  r.  Wiseman,  40  Ind.  148;  Edmunds  penter,  17  Wend.  (N.  Y.)  419;  Chandler 
T'.  Mister,  58  Miss.  765;  Hamerf.  Dip-  r.  Gilover,  32  Pa.  St.  509. 
le,  31  Ohio  St.  72;  Turner  r.  Gaither,  Where  an  infant  enters  into  an  ex- 
3  N.  Car.  357;  ».  c,  35  Am.  Rep.  574;  ecutory  contract,  express  confirmation 
iTodges  r.  Hunt,  22  Barb.  (N.  Y.)  150.  or  a  new  promise  after  coming  of  age, 
Hoit  v\  Cnderhill,  9  N.  H.  436.  must  be  shown  in  order  to  bind  him; 

A  merely  verbal  promise  is  sufficient,  but  where  the  contract  is  executed,  rati- 

AVest  t».  Penny,  16  Ala.  186.     Martin  r.  fication   may  be  inferred  from  circum- 

Mayo,  10  Mass.  137.  stances,  and  any    acknowledgment  of 

Where  a  minor  after  becoming  of  age  liability,  or  holding  the  property  and 

offered  to  pay  a  certain  sum  in  settle-  treating  it  as   his  own,  will   amount  to 

ment  of  a  claim  made  against  him  for  such   ratification.     Petty  v,  Rousseau, 

breach  of  contract  it  was  held  to  be  no  94  N.  Car.  355. 

acknowledgment  of  the  contract.     Ben-        S.  "It  stands  not  upon  the  footing  of 

nett  r.  ColTins,  52  Conn.  i.     A  promise  a  debt  barred  by  the  statute  of  limita- 

to  pay  a  part  of  the  debt  is  binding  only  tions  and  afterwards  revived  by  a  new 

as    to  that  part.     Edgerlv  v.  Shaw,  25  promise,  because  in  such  a  case  there 

N.  H.  514;  s.  c,  34  Am.  l)ec.  514*     But  has  always    been    an    existing    unex- 

eee   Little  v.  Duncan,  9  Rich.    L.  (S.  tinguished  right,  since  the  limitation  af- 

Car.)  55;    Stokes  v.  Brown,  4  Chand.  fects  only  the  remedy  and  not  the  right; 

(Wis.)  39.  but  it  is  rather  like  a  debt  wiped  out  by 

Where  the  infant  af^er  majority  said:  a  discharge  in  bankruptcy."     Edmunds 

**Ycs,  I  owe  the  debt  and  you  will  get  r.    Mister,    s8    Miss.   765;    Tibbets    r. 

your  pay,  and  I  suppose  that  is  all  you  Gerrii^h,  25  N.  II.  41 ;  s.  c,  57  Am.  Dec. 

want,"  but  refused  to  give  a  note  in  set-  307;  Wilcox  v,  Roath,  12  Conn.  550. 
tlement,  it  was  held  that  there  was  no        3.  The  contracts  of  an  infant  which 
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obligation  will  constitute  a  ratification.*     This  latter  rule  seems 

more  consonant  with  principle  and  with  the  tendency  of  the 
modern  cases  holding  that  the  infant  is  sufficiently  protected  by 
a  right  to  avoid  his  contracts,  which  are  valid  until  avoided.  In 
all  jurisdictions,  however,  acts  prejudicial  to  the  adult  party,  or 

are  only  suspended  during  his  minority  the  defendant  said  that  he  knew  vcrv 

may  be  revived  and  ratified  by  him  on  little  about  the  matter,  as  the  transaction 

arriving  at  age,  upon  the  same  princi-  was  mostly  managed  by  another  person; 

pies  and  for  the  same  reasons  and  by  that  he  thought  the  note  had  been  paid 

the  same  means  as  a  debt  barred  by  the  or  partly  paid,  and  that  his  uncle  would 

statute  of  limitations   may  be   revived  be  there  the  next  month  and  then  it 

and  restored  to  its  pristine  vigor  and  would  be  settled.     It  was  keld  proper  to 

efficacy.     Henry  v.  Root,  33  N.  Y.  526.  submit  this  evidence  to  the  jury  on  the 

1.  New    York     Doctrine. — He      (the  question  of  ratification.    Bay  v.  Gunn. 

adult)   may   declare    on     the    original  i  Den.  (N.  Y.)  108. 

contract,  and   show  the  new  promise  Ratification  has  been  defined  to  be 

like  any  other  ratification  in  avoidance  "any  act  or  declaration  which  recognises 

of  the  plea  of  infancy.      This  results  the  existence  of  the  promise  as  binding; 

necessarily    from     the    fact    that    the  as  in  the  case  of  an  agency,  anvthing 

contract  is  voidable  only  and  not  void,  which   recognizes   as    binding  an  act 

It  is  valid  until  disaffirmed.     No  ratifi-  done  by  an  agent,  or  a  party  who  haN 

cation   is  needed  to   make   it  binding,  acted   as   agent,  is   an  adoption  of  it. 

Disaffirmance  is  needed  to  invalidate  it.  Any  written  instrument  signed  bj  the 

The  plaintiff  may  therefore  sue  upon  it,  party  which  in  the  case  of  adults  would 

and  if  the  defendant  pleads  infancy,  the  have  amounted  to  the  adoption  of  the 

plaintiff  may  avoid  the  plea  by  showing  act  of  party  acting  as  agent,  will  in  the 

a  promise  or  other  act  of  ratification  by  case  of  an  infant  who  has  attained  hi« 

which  the  defendant  has  deprived  him-  majority    amount    to     a    ratification." 

self  of  the  right  to  avoid  the  contract.  Harris  v.  Wall,  i    Exch.  122;  Rowe  :*. 

In  such  a  case,  the  only  effect  of  ratifi-  Ilopwood,  L.  R.,  4  Q^B.  i. 

cation  is  to  prevent  the  defendant  from  "  Ratification,"  says  Baron  Parke,  '^s 

disaffirming  the  contract  sued  on,  which  an  admission  that  the  party  is  liable  and 

being  valid   until    disaffirmed,   clearly  bound  to  pay  the  debt  arising  from  a 

forms  the  basis  of  recovery,  the  ratifi-  contract    which    he    made    when  an 

cation  forming  matter  of  confession  and  infant.**     Mawson   v.  Blane,  10  Exch. 

avoidance    to    the    plea    of    infancy.  206. 

Stem  V.  Freeman,  4   Met.   (Ky.)  309;  It  has  also  been  laid  down  that  "a 

Henry  v.  Root,  33  N.  Y.  526;  Ackerman  ratification  necessarily  has  reference  to 

V.    Runyon,    i      Hilt.     (N.    Y.)     169;  the  past,  and   as  applied  to  promises 

Vaughan  v.  Parr,  20  Ark.  600;  Thomas-  made  by  the  perso^  ratifying,  a  ratifi- 

son  V.  Boyd,  13    Ala.  419;  Curtin   v,  cation  is  simply  an  intentional  rtcog- 

Patton,  XI   S.  &  R.  (Pa.)  305;  Best  v,  nition  of  some  previous  promise  made 

Givens,  3  B.  Mon.  (Ky.)  72;  Hatch  v.  by  him,  and  an  adoption  and  confirma- 

Hatch,  13  Atl.  Rep.  ( Vt.)  791.  tion  of  such  promise  with  the  intention 

There    must    be    af\er    he    attains  of    rendering    it    binding.      In  other 

maturity,  and  with  a  full  knowledge  of  words,    a    ratification    of    a   voidable 

his  rights,  one    of   three   things,  viz:  promise  is  a  recognition  of  it  and  an 

acquiescence  from  which  assent  may  be  election  not  to  avoid  it  but  to  be  bound 

fairly    inferred,    an     adequate    benefit  by  it."     Ditcham  v.  Worrall,  5  C  P.  D- 

enjoyed   which  has  grown  directly  or  410;  Eversley,  Dom.  Rel.,  ^  S41. 

indirectly  out    of   the    contract,  some  If  there  is  any  evidence  of  ratification 

direct  act  of  express  assent.     Norris  v,  it  is  for  the  jury  to  determine  whether 

Vance,  3  Rich.  (S.  C.)  164.  there  is  an  affinnation  or  not.    Inine 

Ratification     always    resolves    itself  ta  Irvine,  9  Wall.  (U.  S.)  617,  628. 

into  a  question  of  intention.     Durfee  v.  An  indication  to  abide  by  the  award 

Abbott,  61  Mich.  471.  of  arbitrators  may  be  ir/«/ a  ratification. 

Slight  words  importing  a  recognition  Jones  v.  Phoenix   Bank,  8  N.  Y.  228; 

and  confirmation  of  the  contract  have  Barnaby  v.  Bamabv,  i    Pick.  (Mas-^.^ 

been  left  to  the  jury  to  consider.     In  a  221.      But    see    Benham  v.  Bishop,  9 

suit  on  a  note,  there  was  evidence  that  Conn.  330. 
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which  evince  an  intention  to  retain  the  advantages  of  the  contract, 
are  usually  construed  into  a  ratification.^ 

Two  principles  seem  to  be  in  conflict ;  one,  that  an  infant  shall 
be  protected  against  his  own  imprudence  while  under  a  disability ; 
the  other,  that  creditors  ought  not  to  be  cheated.  The  decisions 
vary  according  as  one  principle  or  the  other  predominates  with 
the  court. 

Where   a  new  promise   on   attaining  majority  is  requisite,  it 

Permitting  suit  by  default  may  be  an  Miss.   291 ;  Praut   v.    Wiley,  28   Mich, 

affirmance.     Terry  v.  McCHntock,  41  164;  Gillespie  t*.  Bailey,  12  W.  Va.  70; 

Mich.  492.  Keil  v.  Healey,  84  III.  104;  s.  c,  25  Am. 

In  California  mere  retention  of  the  Rep.   4J4;  Davis   i'.   Dudley,   70    Me. 

consideration  constitutes  an  affirmance.  2^6,  and  see  Tobey  v.  Wood,  123  Mass. 

Hastings   v.   Dollarhide,   24  Cal.    195.  88;    Todd  v.   Clapp,    118    Mass.   495; 

But  see   Benham   v.  Bishop,  9  Conn.  Tyler    v.    Fleming,  35    N.    W.    Rep. 

330.  (Mich.)  902. 

Remaining    in    the    service    of     his        Non-ai>sertion    of   rights  when    the 

employer  one  month  after  coming  of  courts   are  closed  during  a  war  is  not  a 

age  ma3'  be  a  ratification.     Forsyth  x\  confirmation.  Thompson  v.  Strickland, 

Hastings,  27  Vt.  646.  52  Miss.  574. 

Declarations   to  a  stranger  do    not        DUafllrmanee. — A  few  cases   require 

constitute  a  ratification.     Chandler  x\  express     repudiation     by     the     infant 

Glover,  32  Pa.  St.  509.     And  a  record  within  a  reasonable  time  after,  majority 

referring  to  personalty  cannot  be  used  to  free  himself  from  liability.     Holmes 

as  an  affirmance  of   a  conveyance  of  v.  Blogg,  8   Taunt.   30;  Richardson  v. 

realty.      111.   Land   Co.  v.  Bonner,  75  Boright,  9   Vt.   368;  Kline  r.  Beebe,  6 

111.  315.      A    ratification   in   a   writing  Conn.    494;     Scott    v.    Buchanan,    11 

addressed  to  a  third  person  is  evidence,  Humph.  (Tenn.)  468;  Hastings  v.  Dol- 

where  the  statute  requires  a  ratification  larhide,   24   Cal.    195.     In   an  English 

in  writing.     Stern  v.  Freeman,  4  Met.  case  a  plea  of  repudiation  after  arriv- 

^^>'-)  3^  i"£i  ^^  ^^^  ^%^  ^'^^  ^^^^  ^^^  ^^^  want  of 

1.  Ck>iLitnicilTe  Battfleation. — Silence  an  averment  that  it  was  made  within  a 

for  an  unreasonable  time  after  attain-  reasonable  time.     Dublin  etc.  R.  Co.  v. 

ing  majority  in  connection  with  a  use,  Black,  22  L.  J.,  N.  S.  (Ex.)  94. 
retention   or  disposition  in  any  way  of        Express  acts  of  repudiation  of  course 

the  consideration  received  by  the  infant  free  the  infant  from  liability.    Scranton 

constitutes   a    sufficient    ratification  to  v,    Stewart,    ^2    Ind.    68;    McGill    v. 

bind  the  infant.     Lawson  v.  Lovejoy,  8  Woodward,  3  Brev.  (S.  Car.)  401;  Hill 

Me.  405;  Boyden   v,  Boyden,  9   Met.  v.  Anderson,  ^  Sm.  &  M.  (Miss.)  216; 

(Mass.)    519;*  Cheshire  'v.   Barrett,    4  Aldrich    v.    Grimes,    10    N.    H.    194; 

McCord    (S.  Gar.)  241;  Boody  v.  Mc-  Willis    v.    Twambly,    13    Mass.    204; 

Kenney,  23  Me.  517;  Robinson  v.  Hos-  Tunison  v.  Chamblin,88  111.  378;  Baker 

kins,   14   Bush    (Ky.)   393;  Deason   v.  r.  Kennett,  54  Mo.  82. 
Boyd,  I  Dana   (Ky.)  45;  Alexander  v.        Suing  to  set  aside  a  transaction  is  a 

lleriot.  Bail.  Ch.  (S.  Car.)  223;  Belton  disaffirmance.     Gillespie   v.  Bailey,   12 

r.  Brigg8,4De8sau8s,  (S.  Car.)  46c;De-  W.  Va.  70;  St.   Louis  etc.   R.   Co.   v. 

lano  V.   Blake,  11    Wend.  (N.  Y.)  85;  Higgins,    44     Ark.    293;      Baglev     r. 

Irvine  r.  Irvine,  9  Wall.  (U.  S.)  617;  Fletcher,  44  Ark.  153;  House  v.  Alex- 

Crcsinger    v.    Welch,    15    Ojiio    156;  ander,  105  Ind.  109. 
Shropshire    v.    Burns,    46     Ala.    108;         Where  a  sale   has  been  disaffirmed 

Owens  I'.  Phelps,  95  N.Car.  286;  Huth  and   the   property   returned  by  the  in- 

V.  Carondelet   R.   Co.,    s^    Mo.    202;  fant,  he  cannot  afterwards  change  his 

Price  V.  Winter,  i^  Fla.  66;  Corwin  t*.  mind  and  affirm  the  sale.     Edgerton  v, 

Shaup,  76   111.  24(1;  Ihley  r.  Padgett,  3  Wolf,  6  Gray  (Mass.)  453.     Evidence 

S.  E.  Rep.  ^S.  Car.)  468;  but  see  Bur-  of  disaffirmance  may  be  met  by  proof 

dett  T'.  Williams,  30  Fed.  Rep.  (Conn.)  of  prior  affirmance.    Scranton  v.  Stew- 

697.  art,  52  Ind.  69.     Schouler,  Dom.  Rel.,  $ 

But    mere  silence   is   not   usually   a  437,  in   attempting  to  give  a  summary 

confirmation.     Wallace   v.  Latham,  52  of  the  doctrine  of    ratification,   says: 
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must  be  made  to  the  party  with  whom  the  infant  contracted,  or 
his  agent.*  It  is  not  necessary  to  the  validity  of  the  ratification 
that  the  person  lately  an  infant  should  be  aware  of  his  right  to 
avoid  his  contract ;  ignorance  of  the  law  gives  him  no  excuse* 


"The  writer  makes  no  attempt  to  rec-  by  promise,  but  by  acts  done  or  omit- 
onctle  the  numerous  dicta  of  the  courts  ted?  We  see  no  difference  in  principle 
on  this  important  subject.  Thev  are  between  the  cases."  But  sec  Owen  :. 
irreconcilable.  If  American  decisions  Long,  112  Mass.  403. 
themselves  may  be  regarded  as  point-  Where  a  trustee  for  infants  made  an 
hig  out  a  general  rule,  it  seems  to  be  unauthorized  sale  of  Land  and  the  e«j/irf> 
this:  that  a  mere  acknowledgment  that  after  twenty -one  were  induced,  in  igno- 
a  certain  transaction  constitutes  a  debt  ranee  of  these  rights,  to  give  a  confirma- 
is  insufficient  to  bind  him  lately  an  in-  tory  deed,  equity  will  relieve  them  from 
fant;  but  that  an  acknowledgment  to  their  mistake.  Wilson  r.  Md.  Life  Ins. 
the  extent  that  he  justly  owes  that  Co.,  60  Md.  150. 
debt,  with  equivocal  expressions  as  to  There  is  a  line  of  cases  contra  to  the 
some  future  payment,  may  or  may  not  text,  all  resting.on  a  dictum  in  Manner 
be  considered  sufficient,  though  the  z'.  Killing,  5  Esp.  102;  Hinelyr.  Mar- 
better  opinion  is  in  favor  of  their  suffi-  garitz,  3  Bafr  (Pa.)  428;  Curtin  r.  Pat- 
ciency;  that  acts  or  omissions  on  his  ton,  xi  S.  &  R.  (Pa.)  305;  Reed  v. 
part,  which  are  prejudicial  to  the  adult  Boshears,  4  Sneed  (Tenn.)  118;  Norris 
party's  interest,  or  evince  his  own  in-  v.  Vance,  3  Rich.  (S.  Car.)  164;  Cham* 
tention  to  retain  the  advantages  of  a  bers  v,  VVherry,  i  Bail.  (S.  Car.)  L2S; 
contract  made  during  infancy,  may  be,  Petty  v.  Roberts,  7  Bush  (Ky.)  410; 
especially  when  a  reasonable  time  has  Thing  v,  Libbey,  16  Me.  57. 
elapsed,  construed  into  a  ratification,  Wharton  on  Contracts,  §  57,  u.)f. 
the  presumption  of  honorable  motives  "It  is  true  that  there  have  been  inli- 
being  fair  and  reasonable  under  the  cir-  mations  that  a  ratification  will  not  be 
cumstances;  and  finally,  that  a  distinct  recognized  by  the  courts  unless  made 
unequivocal  promise,  verbal  or  written,  with  a  knowledge  of  the  consequences, 
made  after  attaining  majority,  is  always  If  by  this  is  meant  that  loose  talk  br  a 
sufficient;  this  apparently  superseding  person  just  coming  of  age,  or  conces- 
the  former  promise  altogether.  In  cases  sions  induced  by  misstatements  or  sup- 
of  doubt,  moreover,  it  would  seem  to  be  pressions  of  the*  other  side,  will  not  be 
better  to  treat  the  evidence  presented  as  regarded  as  ratification,  the  conclusion 
constituting  facts  for  the  consideration  may  be  accepted  as  true.  But  to  say 
of  the  jury,  rather  than  a  question  of  that  a  knowledge  of  the  legal  con»- 
law  for  the  court  to  pass  upon."  quences  of  a  ratification  is  neccssanr  to 

1.  Bigelow  v.  Grannis,  2  Hill  (N.  Y.)  validate  a  ratification,  not  only  inter- 
120;  Goodsell  V.  Myers,  3  Wend.  (N.  poses  a  condition  it  would  be  difficult  to 
Y.)  479;  Mayer  v.  McLure,  36  Miss.  ■  establish,  and  which  would  often  be 
389.  It  is  not  necessary  that  the  agent  made  dependent  on  the  testimony  of  the 
should  disclose  his  authority.  Hait  t-.  party  himself  long  afterwards  when  his 
Underbill,  10  N.  H.  220.  views  may  have  changed,  but  would  in- 

Afflrmanoe  by  an  agent  is  good  where  validate  all  ratifications,  since  there  i^ 

the  agent  has    authority.     Carrell    v.  no  ratification  all  of  whose  legal  con>e- 

Potter,  23  Mich,  377;  and  see  Orvis  v.  quences  can  be  foreseen."    Citing  the 

Kimball,  3  N.  H.  314.  above  cases;  but  it  has  been  recentlr 

2.  Ignorance  of  Rlghta. — Anderson  v,  said  that  '^there  must  be  an  express 
So  ward,  40  Ohio  St.  325;  s.  c,  48Am.  confirmation  or  new  promise  voluntarilr 
Rep.  687;  Clark  v.  Van  Court,  100  Ind.  and  deliberately  made  with  a  knowl- 
113;  8.  c,  50  Am.  Rep.  774;  Ring  v.  edge  that  there  is  no  existing  legal  lia- 
Jamison,  66  Mo.  424;  Taft  v»  Sargeant,  bility."  Turner  v.  Gaither,83  N.  Car. 
iSBarb.  (N.Y.)  320;  Morse  T'.  Wheeler.  357;  s.  c,  35  Am.  Rep.  574;  Baker  r. 
4  Allen  (Mass.)  570,  where  the  court  kennett,  54  Mo.  82. 

say:     "If  such  knowledge  be  necessary  The  ratification   must  be  voluntarj, 

tothe  ratification  of  an  infantas  promise  however  and  is  not  good  if  made  under 

after  coming  of  age,  why  is  it  not  neces-  the  terror  of  arrest.    Ford  r.PhilHpS'  i 

sary  in  those  cases  of  ratification,  not  Pick.  (Mass.)  202. 
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The  ratification,  however,  must  in  all  cases  be  made  before  suit 
is  brought*. 

Much  of  the  discussion  on  what  constitutes  a  ratification  is 
now  ended  in  some  jurisdictions  by  a  statute  requiring  the  ratifi- 
cation to  be  in  writing  and  signed  by  the  party  to  be  charged 
before  an  action  can  be  brought  on  the  contract  made  during 
infancy.*  In  Iowa,  the  infant  is  required  by  statute  to  disaffirm 
within  a  reasonable  time  after  majority .• 

b.  Conveyances, — A  conveyance  by  an  infant  is  valid  until  it  is 
avoided  by  him  after  arriving  at  full  age,*  and  he  is  entitled  to 
exercise  his  right  of  avoidance  at  any  time  within  the  term  of 
the  statute  of  limitations  after  his  majority.  Mere  delay  in  tak- 
ing advantage  of  this  privilege  will  not  work  as  a  waiver  or  ratifi- 
cation ;  ^  but  acts  of  the  infant  after  arriving  at  full  age  incon- 

1.  Ford  V.  Phillips,  i   Pick.  (Mass.)  the  minor  attains  his  age,  but  to  avoid 

302;    Freeman  v,  Nichols,   138   Mass.  them  he  must  hy  some  act,  clear  and 

313;  Merriam  v.  Wilkins,  6  N.  H.  432;  unmistakable  in  its  character,  disaffirm 

Thing  V,  Libbej'.  16  Me.  ^5;  Hale  v.  their  validity.     Notice   that  he  disaf- 

Gerrish,    8   N.    H.   374;    'f'hornton  r.  firms,  followed  bv  acts  of  ownership  or 

Illingworth,  2  B.  &  C.  824.  such  as  indicate  a  claim  of  title  against 

3.  Lord  Tenterdeu'i  Act. — "No  action  the  conveyance  intended  to  be  disaf- 
Rhall  be  maintained  to  charge  any  per-  firmed,  such  as  possession,  suit  to 
son  upon  any  promise  made  after  full  regain  possession  or  to  cancel  the  deed, 
age  to  pay  any  debt  contracted  during  payment  of  taxes,  selling,  leasing  or 
infancy,  or  upon  any  ratification,  af\cr  offering  to  sell  or  lease,  improving  the 
full  age,  of  any  promise  or  simple  con-  premises,  or  such  like  acts.  Tunison 
tract  made  during  infancy,  unless  such  r.  Chamblln,  88  111.  378;  Singer  Manu- 
promise  or  ratification  shall  be  made  by  facturing  Co.  v.  Lamb,  81  Mo.  221; 
some  writing,  signed  b>  the  party  to  be  Uecker  v.  Koehn,  21  Neb.  559; 
charged  therewith."  Stat.  9  (!ico.  4,  Palmer  r.  Miller,  25  Barb.  (N.  Y.) 
ch.  14,  ^  5  (1828).  This  statute  has  been  399. 

substantially  re-enacted  in  Maine,  New  6.  "We  think  the  preponderance  of 

Jersey,  Virginia,  West   Virginia,  Ken-  authority  is  that  in  deeds  executed  by 

tucky,      Missouri,     Arkansas,     South  infants,  mere  inertness  or  silence  con- 

Carolina  and  Mississippi.    Thurlow  t\  tinued  for  a  period  less  than  that  pre- 

Gilmore,  40  Me.  378.     A  written  ac-  scribed    by  the  statute  of   limitations, 

knowledgment  to  a  third  person  is  suf-  unless  accompanied  by  affirmative  acts 

ficient  evidence.    Stem  v.  Freeman.  4  manifesting  an  intent  to  assent  to  the 

Met.  (Ky.)  309.     Sec  Mawsonr.  Blane,  conveyance,  will   not  bar  the  infant's 

10  Exch.  206.  right   to  avoid   the  deed.     And  those 

8.  Wright  V,  Germain,  21  Iowa  585.  confirmatory  acts  must  be  voluntary." 

What  is  a  reasonable  time  depends  upon  Sims    i».   Everhardt,    102    U.    S.    300; 

circumstances.  Jones  v,  Jones,  46  Iowa  Wells  v.  Seixas,  N.  Y.  24  Fed.  Rep.  8j; 
466.     Six   months  has  been  il^/</ to  be  *  Irvine,  9  Wall.  (U.  S.)  617;  Huth  v. 

an  unreasonable  time.     Hoover  v.  Kin-  Carondelet  etc.   R.   Co.,  56   Mo.  202; 

»ey,  55  Iowa  668.  Durfee     v.    Abbott.     61     Mich.     471; 

But  the  infant  may  disaffirm  before  McMurray  v.    McMurray,  66  N.   Y. 

coming    of   age    as    well   as  within  a  175;   Green  v.  Green,  69  N.   Y.  553; 

reasonable  time  after,  notwithstanding  Jackson  t'.  Burchin,  14  Johns.  (N.  Y.) 

the  code.     Murphy  v,  Johnson, 45  Iowa  124;  Voorhies  r.  Voorhies.  24  Barb.  (N. 

57;    Childs   r.    Dobbins,  55   Iowa  570.  Y.)    150;    Smith   r.   Sackett,  5   Gilm. 

See  also  note  15.  (Ill)  534;    Kountz  r.  Davis,  34  Ark. 

For    statute  *  in     Pennsylvania,  see  590;   Vaughan   r.   Parr,  20  Ark.  600; 

Soullier  r.  Kern,  69  Pa.  St.  16.  Drake  r.  Ramsay,  5  Ohio  251;  Boody 

4.  "Deeds  made  by  a  minor  are  not  r.  McKenney,  23  Me.  517;  Davis  v. 
void,  but  only-  voidable.  Their  validity  Dudley,  70  Me.  236;  Urban  r.  Grimes, 
does  not  depend  on  a  ratification  after  2  Grant  (Pa.)  96;  Moore  r.  Abernethy, 
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sistent   with   the    assertion   of  the    privilege,   or    which    fairly 

indicate    that    he    intends    to  ratify   the    deed,    will    prevent 
him  from  disaffirming   the   conveyance.*     There  is   also  a  line 

7    Blackf.     (Ind.)     442;     Gillespie     v.  from  which  a  dissent  or  disaffirmaoce 

Bailey,    12    W.    Va.    70;    Wallace   v,  might  be   inferred    for   three   or  four 

Latham,  52  Miss.  291 ;  Prout  v,  Wiley,  years  atler  twenty-one,  but  where  he 

28  Mich.  164;  Birch  v.  Linton,  78  Va.  admitted   that  he  had   sold  the  land, 

S84;  s.  c,  49  Am.  Rep.  381;  French  v.  said    he     was      satisfied,     offered    to 

McAndrew,  61    Miss.    187;   Foster   v,  exchange  other  lands  for  it,  and  saw  the 

Lee,  2  Hannay  (N.  B.)  486.  purchaser    putting    on    improvements 

Where  a  minor,  sixteen  years  of  age,  without    objection,     held    these    were 

claiming  a  remainder  interest  in  realty,  sufficient    acts    from  which  to  infer  a 

joined     in    quit-claiming    all    interest  confirmation.       Wheaton    v.    East,  5 

therein,  together  with  her  brother,  who  Yerg.  (Tenn.)  41.     But  mere  declara- 

was  also  a  remainderman,  and  of  age,  tions  or  promises  to  make  a  deed  of  af- 

the  quit-claim  being  in  general  terms  firmance  will  not  constitute  an  affirm- 

endorsed  on  the  back  of  a  deed  of  the  ance.     Glamorgan  v.  Lane,  9  Mo.  446. 

life-tenant,   their  mother,  and  attested  And  see   Davidson  v.  Young,  38  HI. 

by    their    father,    after    a     lapse    of  145;    Contra^   Houser   v.   Reynold*,  i 

twenty  years  from  her  reaching  ma-  Hayw.  (N.  Car.)  143;  Ferguson  v.  Bell. 

jority,  during  which  valuable  improve-  17  Mo.  347.     Accepting  the  fruits  and 

ments  were  made  on  the  land  by  a  bona  silence  for  fourteen  years  is  an  affirm- 

fide     purchaser,      such    claimant    in  ance  of  the  deed.      Ihley  v,  Padgett  5 

remainder  could  not  recover  the  land.  S.  E.  Rep.  (S^  Car.)  468.    And  irrcgu- 

In  such  a  case  ignorance  of  what  she  larities  in  a   sale  are  ratified  by  long 

had    done    would     be    no    protection  silence.    Jamison  v.  Smith,  35  La.  Ann. 

against  prescription.     Nathans  v.  Ark-  609. 

wright,  66  Ga.  179.  Mortgages. — Where  an  infant  mort- 

Acquiescence  after  majority  in  a  gaged  land  and  after  majority  con- 
settlement  of  boundaries  binds  all  par-  veys  the  land  subject  to  the  mortgage, 
ties.  George  v,  Thomas,  16  Tex.  74;  he  thereby  ratifies  his  mortgage.  Bos- 
Brown  i;.  Caldwell,  10  S.  &  R.  (Pa.)  ton  Bank  v  Chamberlain,  15  Mass.  220; 
114.  Lvnde   v,  Budd,  2    Paige  (N.  Y.)  191; 

1.  The  cases  generally  show  a  repug-  Phillips  v.  Green,  5    Mon.  (Ky.)  344; 

nance  to  setting  aside  a  solemn  deed  at  Losey  v.  Bond,  94   Ind.  67;  Allen  r. 

the  caprice  of  an  infant.     So  it  is  said  Poole,  54   Miss.  323;  Story  z>.  Johnson, 

that:  "A  deed  will  be  confirmed  by  any  2  Y.   &   C.  Ex.  607.    But  a  warranty 

deliberate    act    after    twenty -one,    by  deed  in  fee  without   reservation  of  the 

which  the  infant  takes  a  benefit,  or  rec-  mortgage  will  disaffirm   the  mortgage, 

ognizes  its   validity."      McCormic    v,  Dixon  v,  Merritt,  21   Minn.  196;  Allen 

Leggett,  8  Jones   L.    (N.   Car.)   42^;  v.  Poole,  54  Miss.  323;  but  see  Palmer 

Irvine  v,  Irvine,  9  Wall.  (U.  S.)  617;  v.  Miller,  25  Barb.  (N.  Y.)  399.  But  a 

Phillips  t».  Green,  5  Mon.   (Ky.)  344;  warranty  deed  made  before  majoritr, 

Scott  v.  Buchanan,  II  Humph.  (Tenn.)  nor  a  quit  claim  deed   after  majoritv, 

468.  will  not  have  that  effect.  Singer  Manu- 

Where  the  infant,  after  arriving  at  facturing  Co.  v.  Lamb,  81  Mo.  221. 
full  age,  saw  the  purchaser  make  Where  the  infant  buys  land  and 
valuable  improvements  on  the  estate,  gives  a  mortgage  back  to  secure  the 
he  is  estopped  to  avoid  the  deed  after-  purchase  money  the  two  deeds  consti- 
wards.  Wallace  v,  Lewis,  4  Harr.  tute  one  transaction,  and  one  deed  can- 
(Del.)  75;  Allen  v,  Poole,  54  Miss.  323;  not  be  ratified  or  avoided  without  pro- 
Davis  V.  Dudley,  70  Me.  236;  Bostwick  ducing  the  same  effect  on  the  other. 
V.  Atkins,  3  Comst.  (N.  Y.)  53.  But  Dana  v.  Coombs,  6  Greenl  (Me.)  80; 
see  Brantley  v.  Wolf,  60  Miss.  420.  s.  c,  19  Am.  Dec.  194;  Ottman  r. 
And  the  grantees  will  be  allowed  the  Moak,  3  Sandf.  Ch.  (N.  Y.)  431;  Hub- 
value  of  the  improvements  even  where  bard  v.  Cummings,  i  Greenl.  (Me.)  n; 
the  infant  is  permitted  to  disaffirm.  Uecker  v.  Koehn,  21  Neb.  559;  Cogler 
Wilie  V,  Brooks,  4«f  Miss.  542;  Rundle  v.  Cushman,  16  Minn.  397;  Richardson 
V.  Spencer,  34  N.  W.  Rep.  (Mich.)  t'.Boright,9  Vt.368;  BigeloWtnKinnev, 
54S.  3  Vt.  353;  Skinner  xk  Maxwell,  66  N- 

Where  the  minor  has  done  no  act  Car.  45;'  Ileath  v.  West,  28  N.  H.  loi; 

050 


Aeta  and  Contneti.                         IN  FA  N  TS.  Bfttifleation  and  AToidance. 

of  cases  requiring  an  infant  to  disaflirm  his  conveyance  within 
a  reasonable  time  after  arriving  at   majority;*    and   the  same 

Robbing  v.  Eaton,  lo  N.H.  561;  Young  the  infant's  protection.     That  ten,  fif- 

V,    McKee,    13    Mich.    552;    and    see  teen    or  twenty    vears,  or  such  other 

Walsh  V.  Powers,  43  N.  Y.  23;  s.  c,  3  time  as  the  law  may  give  for  bringing 

Am.  Rep.  654.  an  action,  is   necessary  as  a  matter  of 

The  ratification  relates  back  to  de-  protection  to  him  is  absurd    .    .    . 

livery  so  as  to  cut  out  intermediate  vol-  Reason,  justice  to  others,  public  policy 

untary  conveyances.    Palmer  v.  Milter,  (which  is  not  subserved  by  cherishing 

25  Barb.  (N.Y.)  399.  defective  titles),  and  convenience,  re- 

An  infant  mortgaged   his  property  quire  the  right  of  disaffirmance  to  be 

and  when   he  came  of  age  made  a  will  acted  upon  within  a  reasonable  time, 

directing  the  payment  of  his  just  debts.  What  is  a  reasonable  time  will  depend 

I/e/d,   this  was  an   affirmance  of  the  on  the  circumstances  of  each  particular 

mortgage,  although  that  instrument  was  case,  and  may  be  either  for  the  court  or 

not  mentioned  in  the  will.     Merchants'  for  the  jury  to  determine.     Where,  as 

Fire  Ins.  Co.  v.  Grant,  2  Edw.Ch.  (N.  in   this  case,  there  is  mere  delay,  with 

Y.)  544.  nothing  to  explain  or  excuse  it,  or  show 

.-\n  act  showing  a  clear  intention  not  its  necessity,  it  will  be   for  the  court." 

to  be  bound  by  a  mortgage  is  a  disaf-  Goodnow   t'.   Empire   Lumber  Co.,  31 

firmance.     State  v.  Plaisted,  43  N.  H.  Minn.   468;  s.  c,  47   Am.    Rep.    798; 

413.  Bingham   v.   Barley,  55  Tex.  281;  s.  c.» 

Unseci^ed    notes  for    the  purchase  40  Am.  Rep.  801;  O ' Del  1 1/.  Rogers,  44 

price  have  been  equitably  enforced,  and  Wis.  136;  O'Brien   r.   Gaslin,  20  Neb. 

the  court  refused  to  permit  a  disaffirm-  347;  Ward    t'.   Lafcrty,    19  Neb.   429; 

anceof  the  notes  and   the  retention  of  Kainsford  v,  Rainsford,  Spears  Ch.  (S. 

the  land.     Weed  v.  Beebe,  21  Vt.  495.  Car.)   385;    Kline  v.   Beebe,  6  Conn. 

BtToeftUon  of  EasameBt. — A  sewer  ^94;  W^allace  v,  Lewis,  4  Harr.  (Del.) 
having  been  constructed  through  de-  00;  Hastings  v.  Dollarhide,  24  Cal. 
fendant's  lot,  at  the  joint  expense  of  xoc;  Scott  v.  Buchanan,  11  Humph, 
himself  and  plaintiff  (who  owned  the  (Tenn.)  468;  Featherston  r.  McDon- 
adjoining  upper  lot),  under  a  written  ell,  15  Ont.  C.  P.  162;  Harris  v.  Can- 
agreement  entered  into  while  defendant  non.  6  Ga.  382;  Bigelow  i;.  Kinney,  3 
was  an  infant,  his  disaffirmance  of  the  Vt.  3C3;  Hartman  v,  Kendall,  4  fnd. 
contract  on  attaining  his  majority  403;  Cork  etc.  Ry.  Co.  v,  Cazenove,  10 
would  operate  as  a  revocation  of  the  Q^  B.  935;  Northwestern  Ry.  Co.  v. 
easement  created  by  it;  and  platntifT's  McMichael,  5  Exch.  114;  Jones  t\ 
continued  use  of  the  sewer,  after  such  Butler,  30  Barb.  (N.  Y.)  641;  Petty  i'. 
disaffirmance  and  revocation,  would  be  Roberts,  7  Bush  (Ky.)  4x0. 
a  nuisance,  which  defendant  might  The  possession  of  real  estate  by  a 
abate  by  obstructing  the  sewer.  Mc-  widow,  under  rieht  of  dower,  is  no  ex- 
Carthy  v.  Microsi,  72  Ala.  332;  s.  c,  47  cuse  for  the  failure  of  a  minor  heir,  to 
Am.  ft.ep.  418.  whom   the  fee  belongs,  to  disaffirm  a 

Szebaiif*  of  LaiiA. — Where  an  infant  deed   made  thereto  within  a  reasonable 

exchanges  land,  and  sells  or  retains  the  time   after  arriving  at  full  age.     Long 

land  thus  acquired   after  majority,  he  r.  Williams,  74  Ind.  X13. 

cannot  disaffirm  the  exchange.     Will-  A  deed  cannot  be  disaffirmed  twelve 

iams  V.  Mabee,  7  N.  J.  Eq.  500;  Ellis  v.  years  after  the  infant's  majority.  Gerse 

Alford,  64  Miss.  8;  Williams  v.  Brown,  v.   Taylor,   3    New   Zeal.   L.   R.  (Ct. 

34  Me.  594.  App.)  265,  which  doubts  whether  the 

1.  BMsonabla  TtBM. — "  In  every  case  American  cases  contra  are   in   accord 

of  a  right  to  disaffirm,  the  party  hold*  with    English   law  and    equity.       See 

tng  it  is  required,  out  of  regard  to  the  Sims    v.    Everhardt,    102    U.S.   300^ 

rights  of  those  who  may  be  affected  by  where  the  court  say:  "There   appears 

its  exercise,   to  act  upon   it  within  a  to  be  a  greater  number  of  cases  which 

reasonable  time.    There  is   no  reason  hold   that  silence   during  a  much   less 

for  allowing  greater  latitude  where  the  period  of  time  [than  the  period  of  the 

right  exists   because  of  infancy  at  the  statute  of  limitations]   will  be  held  to 

time  of  making  the  contract.     A  rea-  be   a  confirmation  of  a  voidable  deed, 

sonable    time    after    majority    within  But  they  rely  upon  Holmes  v.  Blogg,  8 

which  to  act  is  all  that  is  essential  to  Taunt.  35,  which  was   not  a  case  of  ai> 
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result    is    produced     by     a    statute     in     some     jurisdictions.^ 
A  purchaser  for  value  of  land  conveyed  by  an  infant  will  hold 
it  against  a  subsequent  deed  of  the  infant  of  which  he  has  no 
legal  notice.* 

A  person  may,  of  course,  avoid  a  conveyance  made*  during  in- 
fancy  by  entry  upon  the  premises  or  by  express  notice  of  dis- 
affirmance followed  by  a  deed  to  a  third  person ;  but  in  many 
States  a  doctrine  has  grown  up  that  a  mere  conveyance  to  a  third 
person  works  a  disaffirmance,  and  the  original  grantee  may  be 
summarily  ejected  by  such  third  person .• 

infant's  deed,  or  subsequent  cases  de-  years.     Blankenship   v.  Stout,  35  IIL 

•cided  upon  its  authority,  or  they  rest  in  116,  132. 

part  upon  other  circumstances  than  2.  An  infant  conveyed  land  and  on 
mere  silent  acquiescence,  such  as  stand-  attaining  his  majority  ratified  the  con- 
ing by  without  speaking  while  the  veyancc.  He  afterwards  conveyed  to  a 
grantee  has  made  valuable  improve-  third  person,  who  had  notice  of  the 
ments,  or  making  use  of  the  considera-  deed  made  during  infancy  but  no  notice 
tion  for  the  deed."  of  tlie  ratification.    Held^  that  the  Usi 

Forgetfulness  of  a  deed  made  in  in-  named  purchaser  held  the  land.    **If 

fancy  is  no  excuse  for  delay.    Tunison  the    ratification    of   a    deed    made  in 

•V.  Chamblin,  88  III.  37S.  infancy  is  by  a  written  instrument, such 

A  bill  for  the  specific  performance  of  instrument  is  within  the  policy  of  the 

a  contract  of  an  infant  to  sell  real  es-  registry  laws;  if  by  acts  in  pais,  notice 

tate   should  not  be  brought  until  a  rea-  of  such  acts  must  be  brouerht  home  to 

«onable  time  after  the  infant  arrives  at  the  subsequent  purchaser.^'     Black  r. 

majority.    Carrell  v.  Potter,  23   Mich.  Hills,  36   111.  376;  s.  c,  87   Am.  Dec 

377;  Griffis   V.   Younger,  6   Ired.    Eq.  2J4;    Holbrook  v.   Dickenson,  56  III. 

(N.   Car.)    520;    Petty    v.   Roberts,    7  500.      And   see    Weaver  v.  Carpenter, 

Bush.    (Ky.)   410;  Walker  v.   Ellis,  12  42  Iowa  343;  Mustard  v.  Wohlford,  15 

111.  470;  and  see  Mustard  r.  Wohlford,  Gratt.  (Va.)  329. 

15  Gratt.  (Va.)  329.  8.  RevooaUon    by  Deed. — A  woman 

1.  Such    statutes    exist    in    Dakota^  who  had  given  a  deed  of  land  when  she 

California^  Iowa,  Kansas,  Washington  was  a  minor  deeded  it  again  to  another 

Territory  and    Cieorgia.      Wright  v.  person  after  she  became  of  age.    HeU. 

Germain*  21  Iowa  585.  that  the  later    grantee  could  eject  an 

What    is    a    reasonable    time    after  occupant  whose  title  was  derived  from 

majority,  under    section   2238   of    the  the  former  one;  and  that  the  record  of 

Code,   within    which    an    infant    may  the  latter  deed  was  a  sufficient  revoca- 

disaffirm   a  contract  made  in   infancy,  tion  of  the  earlier  one  without  making 

•depends  upon  the  circumstances  of  each  re-entry.     Haynes  v.  Bennett,  53  Mich. 

case.     But  as  the  plaintiff  in  this  case  15;  Losey  v.  6ond,  94  Ind.  67;  Dawson 

did  not  attempt  to  disaffirm  his  conduct  v.  Helmes,  30  Minn.  107;  Eurelu  Co. :. 

-except  by  bringing  this  action,  and  did  Edwards,  71    Ala.  248;  s.  c,  46  Am. 

not  bring  this  action  until  three  years  Rep.  314;  Youse  v,  Norcoms,  12  Mo. 

and  eight  months  after  attaining   her  ^49;  s.  c,  51  Am.  Dec.  145;  Peterson  r. 

majority,  and  three  months  afler  being  Laik,  24   Mo.  541;  Corbett  v,  Spencer, 

legally  advised  that  she  could  disaffirm,  30  N.  W.  Rep.  (Mich.)  385;  Tucker  r. 

Acid,  that  the  action  was   not  brought  Moreland,  10  Pet.  (U.  S.)  58;  Black  r. 

within   a   reasonable   time.      The   fact  Hills,  36  111.  376;  Hughes  v.  watson,  10 

that  she  was  informed  by  persons  not  Ohio  127;  Cresinger  x'.  Welch,  15  Ohio 

qualified  to  give  legal  advice  that  she  156;   Hastings   v.   DoUarhide,  24  CaL 

could   not  bring   her  action  until  her  195;  Hoyle  v.  Stowe,  2  Dev.  &  Bat(X. 

infant  brother  became  of  age,  was  not,  C.)  32o;'McGan  v.  Marshall.  7  Humph. 

in  the  eye  of  the  law  a  sufficient  reason  (Tenn.)  121;  Mustard  v.  Wohlford,  15 

for  the   delay.      Green   v.  Wilding,  59  Gratt.  (Va.)  329;  Pitcher  tn  Laycock,; 

Iowa  679;  8.  c,  44  Am.  Rep.  696.  Ind:  398. 

In  Illinois  the  court  adopts  the  rule  The  disaffirmance  may  be  made  bj 

of  the  statute  in  other  cases  of  disability,  a  quit  claim  deed.     Bagley  v.  Fletcher, 

4ind  requires  a  disaffirmance  within  two  44  Ark.  153. 
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This  subsequent  conveyance  will  not  act  as  a  disaffirmance  of 
the  prior  deed  unless  it  is  so  inconsistent  with  it  that  the  two 
cannot  stand  together.* 

A  conveyance  to  an  infant  will  be  held  to  be  affirmed  if  he  con- 

tinues  in  possession  of  the  land,  or  exercises  acts  of  ownership 

over  it,  after  majority,  in  a  way  that  indicates  his  intention  to 
ratify  the  transaction  • 

A  mortgage  made  after  the  infant  has  of  age  will  not  act  as  a  disaffirmance  of 

reached   rail   age  is  not  necessarily  a  his  prior  deed  unless  he  has  made  an 

disaffirmance  of  a  prior  conveyance  and  entry    to    revest    possession.       Citing^ 

a  mortgagee  of  the  first  grantee  may  Slator  v.  Brady,    14    Ir.  C.   L.   Rep. 

foreclose  and  take  the  premises  on  a  61. 

bill  joining  the  infant  and  his  mort-  Schouler,  Dom.  Rel.,  $  440,  says: 
g^agee  as  defendants.  Buchanan  v.  **The  New  York  courts  have  latterly 
Griggs,  18  Neb.  I3i.  been  disposed  to  retrace  their  steps;  re- 
Bond  for  a  deed  given  by  the  infant  luctanceto  do  injury  to  others,  doubt- 
to  A.  Later  a  conveyance  to  B  during  less,  contributing  to  increase  the  strict- 
minority.  On  reaching  majority  the  ness  of  the  requirements  on  the  infanfft 
infant  gave  a  deed  to  A.  Held^  a  part.  The  present  rule  appears  to  be 
disaffirmance  of  the  deed  to  B.  Val-  that,  unless  the  lands  were  wholly  va- 
landtngham  v,  Johnson,  3  S.  W.  Rep.  cant  or  the  infant  remained  in  posses- 
(Ky.)  173.  sion,  he  must  make  an  entry  or  do  some 
These  cases  seem  to  be  all  based  on  a  other  act  of  equal  notoriety  before  he 
few  early  New  York  cases  where  wild  can  pass  title  by  a  second  conveyance. 
land  was  involved.  It  was  there  held  There  is  no  authority  in  the  New  Eng- 
that  entry  was  unnecessary  to  complete  land  States  to  oppose  this  latter  doc- 
a  disaffirmance.  Jackson  v.  Carpenter,  trine,  nor  do  we  nnd  any  in  the  other 
II    Johns.    (N.   V.)   539;   Jackson    v.  Middle  States." 

Burchin,  14  Johns.  (N.  Y.)   124.    But  1.  iBoontUtent Deeds. — Leitensdorfer 

the  New  York  courts  have  limited  the  v,  Hempstead,  18  Mo.  269;  McGan  r. 

effect  of   the  rule  to  lands   that    are  Marshall,  7  Humph.  (Tenn.)  121. 

wholly  vacant  or  are  in  possession  of  A  quit-claim  deed  made  aAer  attain - 

the  infant.    In  all  other  cases  an  entry  ing  majority  will  not  have  the  effect  to 

must  be  made.     Dominick  v,  Michael,  disaffirm  a  mortgage  made  during  mi- 

4   Sandf.   (N.   Y.)   374,  42.;   Bool  v.  nority,  as  the  two  instruments  are  con- 

Mix,  17   Wend.  (N.  Y.)  119.     And  the  sistent  with  each  other,  and  can  stand 

entry  must  be  set  forth  in  the  pleading,  together,  the  quit-claim  deed  only  pur- 

VooVhies  v.  Voorhies,  24  Barb.  (N.  Y.)  porting  to  convey  the  estate  remaining 

150.  in  the  grantor  at  the  time  of  its  execu- 

In  '  Georgia    the    subsequent    deed  tion.    The  Singer  Manufacturing  Co. 

gives   no  immediate  right  as    against  x\   Lamb,  8 x  Mo.  221;  Breckenridge  v, 

adverse     possession.        Harrison      v,  Ormsly,  J.  J.    Marsh.  (Ky.)  236.     See 

Adcock,  8  Ga.  68.     And  see  Moore  v,  contra^    Bagley   v,   Fletcher,  44   Ark. 

Abernathy,     7     Blackf.     (Ind.)     442;  153. 

Worcester    v,    Eaton,    13    Mass.    371;  C,  the  vendee  from  an  infant,  mort- 

Roberts  v,  Wiggin,  i  N.  H.  73.  %^%!^^  to  A,  and   later  conveyed  in  fee 

In  the  New  England  States  a  writ  of  to  B.     The  infant  on  attaining  full  age 

entry  is  equivalent  to  an  actual  entry,  quit-claimed  to    B,  who  tried  to  set  this 

Chadboume  v,  Rackliff,  30  Me.  354.  deed  up  against  a  foreclosure  suit  by  A. 

It  seems  that  the  grantor  must  be  in  lield^  that  the  quit -claim  operated  as  a 

actual  or  constructive   possession   and  confirmation   of   the  original   convey - 

not  be  estopped  by  laches  from  assert-  ance  to  C.     Eagle   Fire  Co.  'v.  Lent,  6 

ing  his  right.     Riggs  v.  Fisk,  64  Ind.  Paige  (N.  Y.)  635. 

lOO.  2.  Armfield   r.  Tate,  7   Ired.  L.  (N. 

The  American  doctrine  in  the  New  Car.)  258;  Henry  v.   Root,  33  N.  Y. 

Torh  case  is  examined  at  length  in  the  526;  Holmes   i'.  Blogg,  8   Taunt.  508; 

caseof  Johnson  r.  McKay,  2  New  Zeal.  Dewey   v.   Burbank,   77   N.  Car.  259; 

L.  R.    (Sup.  Ct.)   156,  and   distinctly  Dana  v.  Combs,  6   Me.  89;  Callis  v. 

repudiated,  and    it    was    held    that    a  Day,  38   Wis.  643;  Boody  r.  McKen- 

subsequent  deed  by  an  infant  on  coming  ney,  23  Me.  517;  Hubbard  r.  Cummings, 
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c.  Restoration  of  Consideration  on  Disaffirmanee. — Where  the 
infant  has  received  the  whole  or  a  part  of  the  consideration  under 
a  contract,  and  then  elects  to  disaffirm,  the  cases  are  not  agreed 
as  to  how  far  he  will  be  required  to  restore  the  consideration. 
There  is  an  effort  on  the  one  hand  to  hold  the  infant  to  common 
honesty,  and  on  the  other  not  to  deprive  him  of  his  full  legal 
right  of  disaffirmance.  Where  the  contract  is  executory  on  the 
infant's  part,  and  he  refuses  to  perform  it,  he  may  set  up  his  in- 
fancy in  defence  of  a  suit  against  him.  The  better  opinion  is, 
in  such  cases,  that  if  he  retains  the  consideration,  or  has  parted 
with  it  after  he  has  reached  his  majority,  he  will  be  held  to  have 
ratified  the  contract,  and  cannot  maintain  his  defence  successfully 
without  a  return  of  the  consideration.*  Other  cases  place  no 
restrictions  on  the  right  of  the  infant  to  avail  himself  of  his  de- 
fence, but  give  a  right  of  action  to  the  adult  to  recover  that  part 
of  the  consideration  retained  by  him  after  reaching  majorit)'.* 

• 

1  Greenl.  (Me.)  ii;  Boyden  v.  Bovden,     Brantley  r.  Wolf,  60  Miss.  420;  Taft  r 

9  Met.  (Mass.)  519.     Robbins  v.  Eaton,     Pike,.  14  Vt.  405;  s.  c,  59  Am.  Dec.  22S; 

10  N.  H.  561;  Cheshire  r.  Barrett,  4  Bailey  t'.  Bamberger,  11  B.  Mon.  (Kv.) 
McCord  (S.  Car.)  2^1;  Lynder.  Budd,  113;    Strain    v,    Wright,  7   Ga.  56S; 

2  Paige(N.  Y.)  i9i;Middletonr.  Hoge,  Thomason  v.  Pliilltps,  73  jGa.  140; 
c  Bush  (Ky.)  478;  Phillips  v.  Green,  5  Tipton  v.  Tipton,  3^  Jones  L.  (N.Car.) 
Mon.  (Ky.)  344.  This  is  true  also  of  a  552;  Ruchizky  v,  De  Haven,  97  Pt.  St. 
lease.  Baxter  v.  Bush,  29  Vt.  465.  An  202;  Towle  v.  Dresser,  73  Mc.  25:; 
infant  bought  land,  the  price  to  be  paid  Bartlett  t\  Cowles,  15  Gray  (Mass.) 
in  instalments.  He  paid  three  instal-  445;  Stout  v,  Merrill,  35  Iowa  47 
ments  af^er  arriving  at  majority  and  (statute);  Can*  r.  Clough,  26  N.  H. 
then  desired  to  disaffirm  the  purchase.  280;  Chandler  v,  Simmons,  97  Mass. 
Heldy  he  could  not  do  so,  the  land  hav-  508;  Philpot  t>.  Sandwich  Manufacturing 
ins  decreased  in  value.     Hook  v,  Don-  Co.,  18  Neb.  54. 

alason,  9  Lea  (Tenn.)  56.  Where,  however,   the   considenition 

Rent. — The  plea  of  infancy  is  a  eood  received  by  the  infant  has  been  taken 

defence  to. an  action  on  a  written obliga-  from  him,  rightly  or  wrongly,  upon  an 

tion  given   for   the   rent  of  land,  when  execution  against  a  third  person  he  is 

the  action  is  commenced  before  the  in-  not  obliged,  as  a  condition  precedent  to 

fant  has  attained  his  majority  and  be-  disaffirming  the  contract,  to  take  anj 

fore  the  expiration  of  the  term.     Flex-  steps   to    recover  the    property  taken 

ner  v.  Dickerson,  72  Ala.  318.  from   him.      Lemmon   v.   Beamaiu  45 

1.  Restoration  of  Consideration. — If  Ohio  St.  505. 

the   infant,  after   he  arrives  at  age,  is  A  purchaser  of  chattels  who  gives  a 

shown    to    be    possessed   of   the  con-  mortgage  back  for  the  purchase  monev 

sideration    paid    him,    whether    it    be  cannot  disaffirm  the  mortgage  and  hold 

property,  money  or  choses   in   action,  the  chattels  free.    Curtiss  r.  McI>ougal 

and   either   disposes  of  it  so  that  he.  26   Ohio   St.  66;  Knaggs   v.  Green.  4^ 

cannot  restore  it,  or  retains  it  for  an  Wis.6oi;  Skinner  v.  Maxwell,66  N.Car. 

unreasonable     length     of     time     after  45;  Heath  f.  West,  28  N.  H.  101. 

attaining  his  majority,  this  amounts  to  2.  Retention  of  CkinsideratiOtt.— Har- 

an    affirmance    of   the    contract.      So  ing  disaffirmed   the   contract,  the  law 

likewise  if  it  be  shown  that  he  has  the  imposes  on  her  no  legal  obligation  to 

power    to   restore   the   thing    that    he  repay  the  purchase   money.     That  » 

received,    he    cannot    be    allowed    to  implied  in  the  proposition  that  she  mpv 

rescind  without  first  making  restitution,  disaffirm  without  restoring  or  offering 

Manning  v.  Johnson,  26  Ala.  446;  s.  c,  to  restore  the  purchase  money.    If  *" 

62   Am.  Dec.  734;  Bingham  v.  Bailey,  infant  disaffirm  a  contract  after  coming 

S5   Tex.  281;  iTarris   i'.  Musgrove,  59  of  age,  he  must  do  it  in  /0/0/thatis  to 

Tex.  401;  Womack  f.  WomacK,  8  Tex.  say,  if  he  has  property  in  his  hand* 

397;    Wilie   r.   Brooks,  45   Miss.   542;  acquired    by   the    contract,  the  other 
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In  neither  case,  however,  is  the  quondam  infant  held  for  the  con- 
sideration where  he  has  parted  with  it  during  infancy,  but  only 
for  such  part  as  remains  in  specie  after  majority.* 

Where  the  contract  has  been  executed  by  the  infant,  and  he 
seeks  by  action  to  recover  property  he  has  conveyed,  he  will  be 
held  in  a  court  of  equity  to  do  equity  before  the  court  will  inter- 
pose in  his  behalf,  and  restoration  of  the  consideration  where  it 
is  retained  after  majority  is  a  condition  precedent  to  a  decree  in 

party  majr  reclaim  it.    But  if  the  prop-  replevy   the  goods.      Burnett    v,  Mc- 

ertjr  has  passed  from  his  hands,  or  if  he  Laughlin,  13   111.  App.  349;  Nolan   t*. 

has  received  money,  the  law  imposes  no  Jones,  53  Iowa  387;  Badger  v.  Phinney, 

obligation  on  him  to  account  for  the  15  Mass.  359. 

property  or  to  repay  the  money  upon  1.  Waatad  ConaldaratlOA. — Chandler 

his  disailirmance  of  the  contract.     It  is  t*.  Simmons,  97  Mass.  508;  Bartlett  v. 

not    necessary    that    the    other    party  Drake,  xoo  Mass.  174;  s.  c,  i  Am.  Rep. 

should  be  placed  in  statu  quo.    Dill  v.  loi;  Walsh  v.  Young,    no   Mass.  396; 

Bowen,  54  Ind.  204;  Carpenter  f.  Car-  Green   z\  Green,  69   N.  Y.  553;  s.  c, 

penter,  45  Ind.  142;  White  r.  Branch,  35  Am.   Rep.  233;  Dill  v.  Bowen,  54 

zi    Ind.  2x0;  St.  Louis  etc.  R.  Co.  r.  Ind.  204;  Abemathy  v.  Phillips,  82  \  a. 

Higgins,  44  Ark.  293;  Wiser  v.  Lock-  769    (''consideration      remaining'     in 

wood,  42   Vt.  720.     And  see  House  r.  kind'*);    Brantley  v.  Wolf,  60    Miss. 

Alexander,  105  Ind.  109;  s.  c,  55  Am.  420;  Brawner  r.  Franklin,  4  Gill  (Md.) 

Rep.   189;  Corey  v'.  Burton,  32    Mich.  463;  Shurtleflf  v.  Millard,  12  R.  I.  272; 

jo;  Miller  v.  Smith,  26  Minn.  248.  Reynolds  v.   McCurry,   100    111.  ^56; 

Where    a   guardian,  under    a    void  Betts  v.  Carroll,  6  Mo.  App.  518;  ^lan- 

decree,  sells  the  land  of  his  ward,  and  ning  v.  Johnson,  26  Ala.  440;  Jenkins 

appropriates  the  purchase  money  to  his  r.  Jenkins,  12  Iowa   195;  Carpenter  v, 

own  use,  the  ward  will  not  be  required  Carpenter,  ^5  Ind.  142;  Carr  t/.Clough, 

to   restore  to  the  purchaser  the  price  26  K.  H.  200;  s.  c.  59  Am.  Dec.  345; 

paid  by  him  as  a  condition  precedent  to  Richardson  v.  Linney,  7  B.  Mon.  (Ky.) 

having  the  sale  set  aside.     Reynolds  v.  571;  Thing  v,  Libbey,  16  Me.  55. 

McCurry,    100     III.    3C6;    Moore     r.  It  must  be  shown  that  the  considera- 

Appleby,  36  Hun  (N.  Y.)  368.  tion,   if  money,  is   retained    in  specie. 

A   ward  may,  after  he  becomes  of  Miller  v.  Smith,  26  Minn.  248;  s.  c,  37 

age,    disaffirm    a    contract    which    he  Am.  Rep.  407. 

made,    while     an     infant,    with     his  Testimony  that  the  article  returned 

guardian,  without  restoring,  or  offering  is  depreciated   in  value  is  inadmissible 

to  restore,  the  property  which  he  pur-  either  to  defeat -the  action  or  in  mitiga- 

chased  and  received  under  the  contract;  tion  of  damages.     Price  v.  Furman,  27 

but  where,  after  Aiajority  and  without  Vt.  268;  but  see  Bartholemew  i;.  Finne- 

fraud   or  undue  influence,  such  ward  more,   17   Barb.   (N.  Y.)  428,  where  it 

executes  to  his  guardian  a  receipt  for  was  ie/d  that  no  rescission  of  the  con- 

the  value  of  the  property  received  by  tract   was   possible  where  a  horse  had 

him,  such  act  is  a  valid   ratification  of  been  injured  by  the  infant  and  his  value 

the  contract,  even*  if   such   ward   was  lessened. 

ignorant  of  the  fact  that  he  had  a  right  Section  2238  of  the  Iowa  Code,  which 

to  disaffirm.    Clark  v.  Van  Court,  100  provides   that  a  minor  is  bound  by  his 

Ind.  113;  s.  c,  50  Am.  Rep.  774;  Fetrow  contract  unless  he  disaffirms  it,  **and 

t*.  Wiseman,  46  Ind.  148,  disapproved.  restores   to   the   other  party  all  money 

In  a  suit  bv  an  infant  to  recover  for  a  or  property  received  by  him  by  virtue 

fraud    practised    upon    him,   it    is    no  of  his  contract,  and  remaining  tvitkin 

defence  that  the  consideration  has  not  kis  control**  only  requires  a  return  of 

been  returned.     Shuford  t\  Alexander,  the  identical   money   or  property,  and 

74  Ga.  293.  not   the   payment   of  other  money  or 

Where  the  quondam  infant  refuses  to  property   which   he   may  have  at  the 

pay  for  property  purchased,  some  cases  time  o(  disaffirmance.     Hawes  v.  B.  C. 

hold  that  the  title  revests  in  the  adult.  R.  &  N.  Ry.  Co.,  64  Iowa  315. 

Kitchen  r.  Lee,  11    Paige  (N.  Y.)  107;  The    New    Hampshire    doctrine    is 

Strains.  Wright,  7  Ga.  56S.  And  he  may  much   more  strict,  and  requires  the  in- 
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his  favor ;  but  where  the  quondam  infant  is  pursuing  a  legal  right, 
a  court  of  law  can  impose  no  equitable  conditions,  and  cannot 
compel  a  restoration  of  the  consideration ;  ^  but  here  again  the 
courts  in  some  jurisdictions  require  the  infant  to  place  the  other 

party  in  statu  quo^  so  far  as  may  be.* 

d.    Contracts  far  Service. — An  infant  who  contracts  to  serve 
for  a  given  time  at  a  definite  rate  may  at  any  time  during  minor. 

fant  to  place  the  other  party  in  statu  tract  until  he  reached  the  age  of 
quo  before  he  can  rescind,  lie  must  twenty-one,  then  on  demand  or  suit  hf 
restore  the  consideration  in  specie  or  can  be  held  to  account  for  it  The  nile 
account  for  what  is  lost.  Hall  v.  But-  is  different  where  the  contract  has  beea 
terfieldf  59  N.  H.  354;  s.  c,  47  Am.  executed.  Then  the  quondam  infant, 
Rep.  209;  Heath  v.  Stevens,  40  N.  H.  or  anyone  asserting  a  claim  in  hi§ 
2^1;  see  also  Cheshire  v.  Barrett,  4  right,  must  become  the  actor,  and  com* 
NicC.  (S.  Car.)  241;  Bingham  v.  Bar-  ing  into  court  in  quest  of  equity,  he 
ley,  55  Tex.  281.  must  do  or  offer  to  do  equity,  as  a  con- 
Where  an  infant  assigned  a#  policy  of  dition  on  which  relief  will  be  decreed 
insurance  on  his  life,  he  was  allowed  him.  This  is  the  difference  between 
to  avoid  the  assignment  by  paying  the  asking  and  resisting  relief  .  .  .  But 
assignee  the  premiums  necessary  to  it  is  only  in  equity  this  principle  ob- 
keep  the  policy  alive  before  avoidance,  tains.  If  the  suit  bie  at  law,  the  tender 
City  Savings  Bank  v.  Whittle,  63  N.  need  not  ordinarily  be  made  as  aeon- 
H.  587.  dition  of  recovering  the  property.  But 
1.  Influii  FUlnUff  at  Law.— Pitcher  if  the  suit  be  in  equity,  and  if  the 
v.  Laycock,  7  Ind.  ^98;  Miles  t;.  Lin-  money  or  other  valuable  thing  be  i« 
german,  24  Ind.  385;  Cresinger  v,  esse  and  in  possession  of  the  party 
Welch,  15  Ohio  156;  Bedinger  v.  seeking  relief,  or  in  him  from  whom 
Wharton,  27  Gratt.  (Va.)  857;  Green  the  right  to  sue  is  derived,  the  bilUo 
V.  Green,  69  N.  Y.  553;  Dawson  v.  be  sufficient,  must  tender,  or  offer  to 
Helmes,  30  Minn.  107;  Self  v.  Taylor,  produce  or  pay,  as  the  case  may  be. 
33  La.  Ann.  769;  Reynolds  v.  Mc-  Not  so  if  the  infant  has  used  or  con- 
Curry,  xoo  111.  356;  Kerr  v.  Bell,  44  sumed  it  during  minority;'*  and  see 
Mo.  120;  Hillyer  v,  Bennett,  3  Edw.  Goodman  v.  Winter,  64  Ala.  41a 
Ch.  (N.  Y.)  222;  but  see  Stuart  v.  2.  ATOidanee  of  Partaeraliip.— Anin- 
Baker,  17  Tex.  417;  Vogelsang  z>.  Null,  fant  cannot  recover  partnership  prop- 
67  Tex.  465;  Shaw  v.  Boyd,  5  S.  &  R.  erty  after  rescinding  the  partnership> 
(Pa.)  309;  o  Am.  Dec.  360.  so  as  to  prejudice  the  firm.  Skinner  r. 
The  whole  doctrine  is  summed  up  as  Maxwell,  66  N.  Car.  45;  Sadler  v.  Rob- 
follows  in  Eureka  Co.  v.  Edwards,  71  inson,  2  Stew.  (Ala.)  52a 
Ala.  248;  s.  c,  46  Am.  Rep.  314:  *'A  An  adult  partner  assigned  all  the 
distinction  is  taken  in  the  books  be-  firm  property  in  trust  for  creditors.  The 
tween  executory  and  executed  con-  infant  assented,  but  on  reaching  fuU 
tracts  made  by  infants.  In  the  former  age  sued  the  assignee  in  trespass.  It 
class  of  cases,  if  the  infant  on  coming  was  held  that  the  action  would  not  lie, 
of  age  disaffirms  the  contract,  then  the  and  the  court  expresses  a  doubt  whether 
adult  purchaser  or  contractor  will  be  the  infant  would  be  entitled  to  anything 
forced  to  become  the  actor  to  have  the  more  than  a  share  of  the  surplus  after 
contract  performed.  In  such  cases  the  paying  the  firm  debts,  even  if  the  firm 
infant,  or  quondam  infant,  is  under  no  were  solvent.  Furlone  v,  Bartlett,  21 
conditions  or  limitations  in  asserting  Pick.  (Mass.)  401.  So  if  the  infant coo- 
the  invalidity  of  the  contract.  Being  tributes  money  to  the  assets  of  the  finn . 
voidable,  and  he  making  timely  elec-  and  does  work  for  it,  he  cannot  on  re- 
tion  to  avoid  it,  by  pleading  his  minor-  cision  sue  the  adult  partner  for  the 
ity,  his  defence,  if  sustained  by  proof,  money  contributed  or  for  the  value  of 
will  prevail.  He  need  not  tender  back  the  work  done.  Page  v.  Morse,  liS 
anything  he  may  have  received  or  ac-  Mass.  99.  And  see  Dunton  v.  Brown, 
quired  under  the  contract.    The  most  31  Mich.  182. 

that  can  be  required   of  him   is  that  if  Use  and  Occupation. — Where  a  ven- 

he  retained  and  held  all  or  any  part  of  dee  of  land  is  sued  for  use  and  occupa* 

what  he  had  received  under  the  con-  tion,  he  may  ofiset  valuable  improve- 
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ity  avoid  the  contract  and  claim  compensation  for  the  services 
rendered.*  There  is  a  strong  inclination  in  the  courts  to  allow 
the  employer  part  payments,  and  to  set  up  a  counter  claim  for 
board  and  necessaries  furnished,  even  to  the  extinction  of  the 
infant's  claim.*    Whether  the  employer  can  also  claim  an  offset 

for  the  damage  caused  by  the  breach  is  a  question   upon  which 

the  authorities  are  divided.*     If  the  infant  continues  in  service 

ments  made  by  him,  and  equity  favors  no;  Moees  v.  Stevens,  2  Pick.  (Mass.) 
a  fair  adjustment  of  rents,  damages  and  333;  Spicer  v.  Earl,  41  Mich.  191;  Fran- 
improvements.  Weaver  v.  Jones,  34  cis  r.  Felmit,  4  Dev.  &  Bat.  (N.  Car.) 
Ala.  420;  Petty  r.  Roberts,  7  Bush  408;  Nashville  etc.  R.  Co.  v.  Elliott,  1 
(Ky.)  410.  And  see  French  v.  McAn-  Coldw.  (Tenn.)  611.  But  see  Wilhelm 
drew,  61  Miss.  187.  v.  Ilardman,  13  Md.  140.     A  few  earlv 

An  infant  landlord   cannot  demand  cases  roM/ra.  Weeks  v.  Leighton,  5  N.  H. 

rents  over  again  on  reaching  full  age.  343;   Harney  X'.  Owen,  4  Blackf.  (Ind.) 

Parker'  v.  Elder,   11   Humph.  (Tenn.)  117;  McCoy  v.  Huffman,  8  Cow.   (N. 

546.  Y.)  84,  have  been  overruled. 

A  minor  signed  an  instrument  in  S.  Hoxie  t>.  Lincoln,  35  Vt.  206;  Stone 
writing,  acknowledging  the  receipt  of  a  v.  Dennison,  13  Pick.  (Mass.)  i;  Squier 
vehicle  from  H,  for  the  use  of  which  he  v.  HydlifT,  9  Mich.  274;  Wilhelm  v. 
agreed  to  pay  $50  per  month,  and  when  Hardman,  13  Md.  140;  Roundy  v. 
the  payments  amounted  to  $67^,  with  Thatcher,  49  N.  H.  526. 
interest,  the  vehicle  was  to  become  his  The  agreement  of  hiring  should 
property.  The  vehicle  was  delivered  always  he  looked  to,  whether  the  in- 
to him  on  payment  of  $175,  and  he  fant's  services  were  to  be  paid  for  in 
used  it  in  his  business.  About  a  month  money  or  by  board  and  education. 
af\er  the  agreement  was  signed  the  Mountain  r*.  Fisher,  22  Wis.  93.  And 
minor  offered  to  return  the  vehicle  to*  see  Garner  r.  Board.  27  Ind.  323;  Breed 
H,  and  demanded  back  the  money  he  f.  Judd,  i  Gray  (Mass.)  455. 
had  paid.  H  refused  to  receive  it,  and  Where  an  infant  is  taken  into  the 
the  minor  brought  an  action  against  family  and  supported  there  is  no  pre- 
him  to  recover  the  money  he  had  paid,  sumption  that  payment  is  to  be  made 
but  continued  to  use  the  vehicle  in  his  for  services  rendered.  Thorp  r.  Bate- 
business  for  about  two  weeks  after  the  man,  37  Mich.  68;  Defrance  v,  Austin, 
date  of  his  writ,  when  H  took  posses-  9  Pa.  St.  309.  But  see  Wright  r.  Mc- 
Monofit  //^/df,  that  the  action  could  Larinan,  92  Ind.  103. 
be  maintained,  and  that  the  defendant  Wherein  an  action  by  an  infant  to  re- 
was  not  entitled  to  recoup  for  the  use  cover  for  domestic  services  rendered,  an 
of  the  vehicle  while  in  the  possession  answer  that  the  decedent  furnished  such 
of  the  minor.  McCarthy  v.  Henderson,  infant  with  boarding,  clothing,  books, 
138  Mass.  310.  etc.,  while  she  was  a  member  of  the  de- 

1.  **The  contract  which  the  defendants  cedent's  familv,  etc.,  is  insufficient  upon 

heek  to  make  binding  on  the  plaintiff  is  demurrer,    l^he  law  implies  no  promise 

merely  an  executory   contract  for  the  upon   the  infant's   part  to  pay  the  de- 

plaint]fr*8  services.     The  law  gives  him  cedent  for  boarding,  clothing,  books, 

the  privilege  of  judging  whether  it  is  etc.,  while  she  remained  a  member  of 

beneficial  or  not,  and  of  avoiding  it  if  he  the  family. 

elect.     Having  avoided  it,  he  is  entitled  8.  "He  [the  infant]  is  entitled  to  re- 

to  recover  a  quantum   meruit^  in   the  cover  what  his  services  are  reasonably 

f^me  manner  as  if  he  had  worked  for  worth,  taking  into  consideration  the  in 

the  defendants  without    any  contract  jury  to  the  other  party,  and  if  under  all 

between  them."     GafFney  z\  Hayden,  the  circumstances  his  services  are  worth 

no  Mass.  137;  Van  Pelt  v.  Corwme,  6  nothing,  he  cannot  recover.    .    .    .  The 

Ind.  363;  Doane  v.  Covel,  56  Me.  527;  court  are   inclined   to  adopt  this  rule, 

J udkins  V.  Walker,  17  Me.  38;   Brown  and  although  I  have  great  doubt  whether 

:•.  Whittemore,  44  N.  H.  369;  Lufkin  v.  it  is  not  infringing  the  general  rule  of 

Mayall,  25  N.  H.  82;  Hudson  v.  VVor-  law  on    the   subject  Of  contracts  with 

den,  39  Vt.  382;  Ray  v.  Haines.  52  111.  infants,  yet  I  more  readily  yield  my  as- 

485;    Davies  v.  Turton,    13  Wis.    185;  sent    to    this    course  on   principles  of 

Medbury  v.  Watroua,   7  lull  (N.   Y.)  policy   when   1   reflect  that  so    many 
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after  he  becomes  of  age  on  the  same  terms,  he  will  be  held  to 
have  ratified  the  contract.* 

The  parent  is  entitled  to  his  child's  services  during  minority, 
and  usually  he  must  assent  to  any  contract  of  hiring  between  his 
child  and  a  third  person ;  but  if  the  parent  makes  no  objection, 
the  third  person  can  take  no  advantage  of  the  want  of  assent.* 

e.  Infant  Married  Women, — Where  the  disability  of  coverture 
is  added  to  that  of  infancy,  the  infant  may  disaffirm  at  any  time 
during  coverture,  no  matter  how  long  that  may  continue,  and  for 

minors  are  emancipated  hy  their  parents  is  no  bar  to  a  recovery  br  the  infant  for 

.     .     .     and  become  adults  for  the  pur-  such  service,  and,  in  an  action  therefor, 

pose  of  making  contracts  and  remain  an  answer  setting  up  such  articles,  and 

infants  to  avoid  them.     It  would  be  un-  alleging  performance  of  the  co?enanU 

safe  for    the  community  unless    some  by   the  defendant,  is  insuiEcient  on  dc- 

such  principle  were  adopted."   Thomas  murrer.     Kerwin   v .   Myers,   71  Jnd, 

V,  Dike,  II  Vt.  273;   Hoxie  v.  Lincoln,  359. 

25   Vt.  206;  Lowe  V.  Sinklear,  27  Mo.  1.  **We  have  no  hesitation  in  sarinj 

308;  Ray  V.  Haines,  52  111.  485;  Judkins  that  if  evidence  of  the  affirmance  ot  ilic 

V.  Walker,  17  Me.  38;  s.c,  35  Am.  Dec.  contract  were  required,  the  jury  ought 

229;  Moses  V.  Stevens,  2  Pick.  (Mass.)  to   have  found   it   in   this  case  in  th< 

332.     See  eon /f«   Whitmarsh  r.  Hall,  3  fact    of   the    service   being   continued 

Den.  (N.  Y.)  375,  where  the  court  say:  without  demand   for   increased  wa^e> 

"I  think  that  the  infant  plaintiff  in  such  after  the  infant  came  of  age.**    Spker 

action  is  entitled,  by  well  settled  prin-  v.  Earl,  41  Mich.  191;  Forsyth  r.  Ha&t- 

iiples of  law,  to   recover  such  sum  for  ings,  27  Vt.  646. 

Ills  services  as  he  would   be  entitled  to  2.  One  qualification  of  this  right  ^ 

if  there  had  been  no  express  contract  that  it  dies  with  the  death  of  the  &ther. 

made.     A   recovery   is  allowed  on  the  The   son    being    emancipated   b?  tfe 

assumption    that   there   is    no  express  death  of  the  father,  his  obligation  to 

contract."     Widrigv.  Taggart,  51  Mich,  perform  the  contract  made  forhimbj 

103.  tlie  father  is  at  an  end;  certainly  afw 

An  infant  agreed  to  work  for  at  least  he  has  arrived  at  years  of  discretJon. 

six  months,  giving  two  weeks*  notice  on  Barnes     r,    Barnes,     50     Conn.    57:; 

leaving.     On  his  leaving  before  the  six  Waugh  x\  Emetson,  79  Ala.  295. 

months    had    expired,   without    giving  Where  one  contracts  with  an  infant 

notice,  it  was  held  that  he  could  recover  to  pay  him  for  personal  services,  he  b 

for  wages  without  deduction   for  dam-  not  at  liberty,  after  the  services  have 

ages    from    the    breach.     Derocher   x\  been  rendered,  and  after  the  infant  h*" 

Continental    Mills,  58   Me.  217;  s.  c,  4  become  of  age,  to  refuse   to  pav  him 

Am.   Rep.   286.     And    see    Nleeker  v.  because  he  was  at  the  time  of  contnct- 

Hurd,  31  Vt.  639  {semhle  ace),  ing  an  infant  without  a  guardian,  when 

In   a    Michigan  case  it  was  said  that  it  appears  that  there  was  no  one  entitled 

where    the    fact    of   infancy  was    not  to   receive  his  wages.    Gates  v.  Dav- 

known   when   the   contract  was   made,  enport,   29    Barb.    (N.   Y.)    i6a    The 

and   the   contract   was   reasonable,  the  employer  cannot  make  a  new  contract 

infant   cannot    repudiate   the   contract  with  the  infant  to  supersede  the  6i>i, 

and  sue  on  a  quantum  meruit,     Spicer  except  by  consent  of  the  father  or  per- 

z\    Earl,   41    Mich.    191;    s.  c,  32    Am.  son       making      the       first     contract. 

Rep.  152.  McDonald   v.   Montague,  30  Vl  ^c- 

The  infant  cannot  be  sued  for  breach  .  But  the  contract  of  hiring  is  not  vohi 

of  contract.     Frazier  v.  Rowan.  2  Brev.  because    there    is    no    assent    bv   tnc 

(S.  Car.)  47.     But  in  a   suit  for   neces-  parent,    if   he    makes     no     objection, 

saries   he   may   set  off  the  value  of  his  Nashville  etc.  R.  Co.  r.  Elliott,  i  CoU» 

labor.     Francis  r.  Felmit,  4  Dev.  &  Bat.  (Tenn.)  611:   Burdsall  v.  Waggoner.  4 

(N.  Car.)  498.  Colo.  261;  Schoonover  v.  Sparrow.  37 

Where  a   minor  has  performed  work  N.    W.   Rep.   (Minn.)  949;  O'Neil  r. 

and  labor   for   another    under    invalid  Chicago,  Mil.  etc.   Ry.  Co.,  33  Minn 

articles   of    indenture,  the  performance  489. 

by   the   adult  of  his  covenants   therein  The  father  is,  however,  bound  bv  ni> 
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a  reasonable  time  thereafter.*  While  the  wife  continues  covert, 
acts  that  would  constitute  a  ratification  in  ordinar>'  cases  may  not 
always  be  set  up  against  her,  but  she  may  be  estopped  from  dis- 
affirmance by  her  own  acts.* 

f.  Affirmance  by  a  Court  of  Equity, — Chancery  has  power  to 
elect  for  an  infant  in  a  case  properly  brought  before  the  court, 
whether  to  affirm  or  disaffirm  a  transaction  to  which  the  infant  is 
a  party .• 


6on*6  contract  to  the  extent  that  his 
claim  depends  on  the  son's  perform- 
ance. Rogers  r.  Steele,  24  Vt.  513. 
And  see  Roundy  t\  Thatcher,  49  N.  H. 
526. 

1.  Wilson  V.  Branch,  77  Va.  65;  s.  c, 
46  Am.  Rep.  709;  Birch  i*.  Linton,  7S 
Va.  584;  Sims  v.  Smith,  86  Ind.  577; 
Scranton  v.  Stewart,  52  Ind.  68;  Sims 
7*.  Bardoner,  86  Ind.  87;  s.  c,  44  Am. 
Rep.  263;  Mc Morris  z\  Webb,  17  S. 
■Car.  558;  6.  c,  43  Am.  Rep.  629;  Good- 
now  V,  Empire  Lumber  Co.,  31  Minn. 
468;  s.  c,  47  Am.  Rep.  79S;  Sims  i'. 
Everhardt.  102  U.  S.  yro. 

It  is  a  question  of  fact  whether  the 
disaffirmance  of  a  deed  made  by  an  in- 
tant  feme  cotter t  was  unreasonably 
delayed  after  she  had  reached  her  ma- 
jority; and  in  an  action  by  her  to 
recover  real  estate  so  conveyed,  a  croKM 
complaint  by  the  defendant  to  quiet 
the  title  thereto  on  account  of  such 
delay  should,  besides  alleging  the  lapse 
of  time  and  circumstances,  aver  that  the 
delay  had  been  unreasonable.  Stringer 
T*.  Northwestern  Mut.  Life  Ins.  Co., 
S2  Ind.  100. 

Statutes  giving  married  women  the 
ri^ht  to  convey  do  not  aiTect  the  inca- 
pacity of  infancy.  Harrod  i*.  Myers, 
21  Ark.  592;  s.  c,  76  Am.  Dec.  409. 

9.  Matherson  i'.  Davin,  2  Coldw. 
rr enn.)  443.- 

A  married  woman  may,  at  any  time 
during  coverture,  dii«af!irm  a  deecf  made 
bv  her  while  an  infant,  and  she  is  not 
estopped  by  the  facts  that  when  the 
deed  was  executed  she  appeared  and 
was  believed  by  the  grantee  to  be  an 
adult,  that  the  grantee,  with  her  knowl- 
edge, af^er  reaching  majority,  improved 
the  land,  and  that  he  had  conveyed  to 
an  innocent  purchaser,  and  that  after 
xnajority  she.  with  h«r  husband,  enjoyed 
and  exercised  dominion  over  the  con- 
sideradon  received.  Buchanan  x*,  Hub- 
bard, 96  Ind.  I. 

In  1859  an  infant  married  woman 
aged  seventeen  years  joined  her  hus- 
band in  the  execution  of  a  deed  convey- 
ing his   lands.    The   husband  died  in 


1880,  and  nineteen  months  thereafter  she 
gave  notice  of  disaffirmance  to  the 
grantees  of  the  husband's  vendee,  and 
four  months  later  sued  them  for  parti- 
tion,  alleging  the  above  facts  in  her 
complaint.  Answer  that  the  convey- 
ance was  for  full  value,  and  that  the 
defendants  were  purchasers  for  full 
value,  without  knowledge  of  the  plain- 
tifTs  claim;  that  her  husband,  with  the 
proceeds  of  his  sale,  bought  other  lands 
near  those  in  controversy,  and  resided 
thereon  with  the  plaintiff  from  1859 
uAtit  his  death,  Mnce  which  she  has 
resided  thereon,  and  has  taken  a  third 
thereof  as  widow;  that  with  her 
kno>\  ledge  defendants  made  valuable 
improvements,  and  for  twenty-three 
years  paid  all  taxes,  yet  she  failed  to 
disaffirm  or  give  notice  of  her  intention 
until  March,  18S2.  Held,  that  the 
answer  was  bad  on  demurrer,  as  the 
acts  pleaded  do  not  constitute  an  es- 
toppel. Richardson  i*.  Pate,  93  Ind. 
423;  s.  c,  jn  Am.  Rep.374.  out  see 
Ellis  V.  Alford,  64  Miss.  8;  Darraugh 
V.  Blackford,  5  S.  E.  Rep.  (Va.)  542; 
Hartmann  i'.  Kendall,  4  Ind.  403; 
Anderson  v.  Mather,  44  N.  Y.  249; 
Schmidtheimer  v.  Etseman,  7  Bush 
(Kv.)  298. 

An  infant  wife  is  not  bound  by  her 
release  of  dower.  Watson  v.  Billings, 
38  Ark.  278;  8.  c,  42  Am.  Rep.  i ;  Drew 
f.  Drew,  40  N.  J.  Eq.  458.  And  see 
Barker  v.  Wilson,  4  Heisk.  (Tenn.) 
268. 

S.  A  decree  of  a  court  of  chancery 
confirming  a  lease  of  an  infant's  realty 
is  so  far  binding  on  the  infant  that  he 
cannot,  by  a  bill  of  review,  an  original 
bill  or  other  proceeding,  impeach  it  to 
the  prejudice  of  a  bona  fide  purchaser 
for  value,  of  the  leasehold  interest,  be^ 
fore  suit  brought.  Anderson  v.  Am- 
monett,  9  Lea  (Tenn.)  i;  Talbot  v, 
Provin.  7  Baxt.  (Tenn.)  502. 

Chancery  may  authorize  a  partition 
sale.  Cocks  v.  Simmons,  57  Miss.  183; 
Scott  V.  Porter,  2  Lea  (Tenn.)  224. 

Chancery  may  authorize  a  sale  of 
the   infant  s   landb  and  a  reinvestment. 


Aets  and  ContraeU.  IN  FA  NTS.  Aete  Binding  Upon  iB&nti. 

In  equity,  also,  the  proceeds  of  lands  or  personalty  sold  during 
minority  retain  their  original  character  of  the  thing  sold,  and  no 
conversion  takes  place  until  after  the  infant  attains  full  age  and 
does  some  act  indicating  an  intention  on  his  part  to  effect  the 
conversion.^ 

3.  Acts  Binding  ITpoii  InfEmts. — a.  Contracts  for  Ncccssarm." 
There  arc  some  contracts  manifestly  for  the  benefit  of  the  infant 
where  it  would  be  detrimental  to  his  interests  not  to  be  bound  by 
them.  Such  contracts  the  law  holds  as  binding  as  contracts  be- 
tween adults.  These  contracts  have  to  do  with  the  existence  and 
proper  maintenance  of  the  infant,  and  he  might  suffer  severely 
if  he  could  not  pledge  his  credit  for  the  supply  of  necessaries  to 
himself.  Food,  lodging,  clothing,  medical  attendance  and  educa- 
tion are  the  leading  elements   in  the  doctrine  of  necessaries* 

Proctor  r.  ScharpfT,  So  Ala.  227;  Sharp  89  lU.  71;  Carver  v.  Carver,  64  Ini 

v.-Findley,  59  Ga.  722;  but  see   Mess-  195;  Insurance  Co.   v.  Bangs,  103  U. 

ner  T'.  Giddings,  65  Tex.  301;  Pughsbjr  8.435;  ^^^  *^^   Burrus  v.  Burnis,  56 

V.  Pughsby,  75  Ga.  95;  Rogers  v.  Pace,  Miss.  9a;  Cook  v,  Rogers,  64  Ala.  40b. 

75  Ga.  436;  and  cf.  Knotts  v,  Stearns,  1.  Foreman  v.  Foreman,  7  Barb.  (N. 

91  U.  S.  638.  Y.)  215;  Wells  V.  Seeley,  47   Hun  (N. 

An  infant  cannot  make  an  election,  Y.)  109.     Especially  when  the  convcr- 

and  cannot  create  an  estoppel  against  sion  is  made  under*  order  of  court  to 

himself;  but  a  court  of  equity  has  un-  pay  debts,  or  for  any  other  purpo<e, 

doubted  power  to  elect  for  him,  and  the  surplus  remains  realty.    Snowhill 

will  not  allow  him  to  receive  and  hold  v.  Snowhill,  3   N.  J.  Eq.  20;  Fidlcr  r. 

the  proceeds  of  an  unauthorized  sale  of  Higgins,  21    N.  J.    Eq.  13S;  March  r. 

his  property,  and  at  the  same  time  re-  Berrier,6  Ired.  Eq.  (N.  Car.)  524;  Genet 

pudiate  the  sale:  equitable  estoppels  of  v.  Talmadge,  i  Johns.  Ch.  (N.  Y.)  561; 

this  character  apply  to  infants  as  well  Shumway  v.  Cooper,  x6  Barb.  (N.  V.) 

as  adults.  Goodman  v.  Winter,  64  Ala.  156;  and   cf,  Lloyd  v.  Hart,  2  Pa.  St. 

410.    And  where,  if  the  infant  were  an  473  (case  of  a  lunatic).  And  this  is  so, 

adult,  he  would  be  put  to  an   election,  even  though  the  proceeds  be  invested  in 

the  court  may   postpone  the  election  personal  securities  (Sweezy  v,  Thaver, 

until  he  arrives  at  full   age,  or,  after  i  Duer  (N.  Y.)  286),  and  on  the  death 

reference  to  a  master  to  determine  the  of  the  infant  the  proceeds  are  distrib- 

advisability,  may  elect  for  him.    Brown  uted  according  to  their  original  charac- 

r.   Brown,  L.  R.,  2  Eq.  481;  Robinson  ter.    Paul  v.  York,  i   Tenn.  Ch.  547; 

V.  Robinson,  19  Beav.  494;  McQueen  Thompson   v.  Pettibone,  79  Ky.  317. 

V.  McQueen,   2  Jones   Eq.   (N.   Car.)  And  the  conversion  is  complete  when 

16;  Addison   v.   Bowie,   2   Bland    Ch.  the  infant  arrives  at  full  age.  Fonnan 

(Md.)  606.  And  where  an  infant  is  put  v.   Marsh,    11    N.   Y.   544.    Though  it 

to  an  election  his  personal  incapacity  is  seems   that  he  may  elect.    Sweezy  r. 

not  sufficient  to  exclude  the  application  Thayer,  i  Duer  (>f.  Y.)  286.    A  court 

of  the  rule.    In  re  Chesham,  31  Ch.  D.  of  equity  is  slow  to  direct  a  conversion- 

466,  472;  Storring  v.  Borren,  5^  Barb.  Ex  parte  Phillips.  19  Ves.  118;  KellanJ 

(N.  Y.)  595.                                  '  V.  Fulford,  L.  R.,  6  Ch.  D.  491.  Where 

In  re  Birchall,  16  Ch.  D.  41,  Jessel,  the  infant  was  the  owner  in  fee  subject 
M.  R.,  says:  "The  court  can  approve  a  to  a  devise  over  if  he  died  under 
compromise  on  behalf  of  infants,  but  it  twenty-one,  the  proceeds  of  timber  cut 
cannot  force  one  upon  them  against  on  the  estate  were  regarded  as  person- 
the  opinion  of  their  advisers."  Walsh  ality.  Dyer  j;.  Dyer,  34  Beav.  504. 
zf.  Walsh,  116  Mass.  377;  and  see  For-  2.  "Necessaries,  in  the  technical 
stall's  Succ,  32  La.  Ann.  97;  In  re  sense,  means  such  things  as  are  ncces- 
Livingstone,  34  N.  Y.  555.  The  infants  sary  to  the  support,  use  or  comfort  of 
must  always  be  made  parties  to  such  the  person  of  ^e  minor,  as  food,  rat- 
proceedings  and  be  served  with  process,  ment,  lodging,  medical  attendance,  and 
Tucker  v.  Bean,  65  Me.  352;  Rowland  such  personal  comforts  as  comport 
v.  Jones,  62  Ala.  322;  Bonnell  v.  Holt,  with  his  condition  and  circumstances 
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The  term  "necessaries,"  however,  is  not  confined  in  its  strict  sense 
to  such  articles  as  are  indispensably  necessary  to  the  support  of 
life,  but  is  extended  to  articles  fit  to  maintain  the  particular  per- 
son in  the  state,  station  and  degree  in  life  in  which  he  is.  Thus, 
articles  that  are  mere  conveniences  or  matters  of  taste  may  be 
considered  necessaries  where  the  usages  of  society  render  them 
proper  for  a  person  in  the  rank  of  life  in  which  the  infant  moves;* 

in  life,  including  a  common  school  edu-  medical  education  has  been  decided  not 

cation."    Price  i'.  Sanders,  60  Ind.  310;  to  be  a  necessary.    Turner  v,  Gaither, 

Co.  Litt.  172  a;  Reeves,  Dom.  Rel.  227;  83  N.  Car.  357;  s.  c,  35  Am.  Rep.  574. 

Bac.  Abr.    Infancy  (I.),  i;  Com.  Dig.  So   religious    instruction.      St.  John's 

Enfant   (B.),  5;  Snelton  v.  Pendleton,  Parish  v,  Bronson,  40  Conn.  75.     In 

iS   Conn.  417;  Schouler,  Dom.  Rel.,  §  Stanton  v.  Willson,  3  Day  (Conn.)  37, 

411;  Smith,  Contr.  269,  says:  "It  is  well  there  was  a  recovery  for  schooling  at 

established  by  the  decisions  that  under  college  and  also  for  "  classic   books," 

the   denomination   necessaries  fall  not  but  the  question    was    not  specifically 

only  the  food,  clothes  and  lodging  nee-  raised.     See  also  Oliver  v.  McDuffie, 

essary  to  the  actual  support  of  li&,  but  28  Ga.  ^22.     But  teaching  an  infant  a 

likewise  means  of  education  suitable  to  trade     Is    regarded     as    a    necessary, 

the   infant's  degree;  and   all  those  ac-  Cooper  v,  Simmons,  7  H.  &  N.  707. 

commodations,  conveniences,  and  even  In  1871  G  married  a  widow  having  a 

matters  of  taste,  which   the  usages  of  son  ten  years  old.     In  1874  ^^^  ^^^  ^^^ 

society    for     the    tune    being     render  rexisonably  well  educated.     He  died  in 

proper  and  conformable  to  a  person  in  1878.    G  set  up  against  his  estate  a 

the   rank  in  which  the  infant  moves."  claim  of  $799.83,  for  his  maintenance 

It  is  well  to  bear  in  mind  the  remark  of  and  education  during   years    1874    ^^ 

Thomas,  J.,  in   Breed  v.  Judd,   1    Gray  1878,  inclusive.      It  was  ke/d  that  G's 

(Mass.)  458,  that  "It  would  be  difficult  claim  was  not  sustainable  as  being  for 

to  lay  down  any  general  rule  upon  thiK  necessaries.     Gayle    v.  Hayes,  79  Va. 

«>ubject,  and    to    say   what  would    or  542. 

would  not  be  necessaries.     It  is  a  flexi-  Board  of  an   infant  is  a  necessary, 

hie  and  not  an  absolute  term."  Bradley  v.  Pratt,  23  Vt.  378. 

Educ&Uon. — It  has  been  ruled  that  an  1.  Peters  v.  Fleming,  6  M.  &  W.  42. 

infant  may  be  liable  for  schooling,  and  Articles    of   mere  luxury   are  always 

if  it  becomef^  a  question  of  law  how  excluded,  though   luxurious  articles  of 

much  schooling  in  necessary,  then  you  utility    are    in    some    cases    allowed, 

must  enquire  what  situation  in  life  he  is  Chappie  f.  Cooper,  13  M.  &  W.  252. 

required  to  fill.     A  knowledge  of  the  The  necessaries  for  a  single  infant  are 

learned   languages  may   be    necessary  those  which  pertain  to  htm  individually; 

for  one,  a  mere  knowledge  of  reading  tho^e  of  a  married  infant  are  such  as 

and     writing    may    be    sufficient    for  pertain  to  himself  and  family;  and  those 

another,     Peters   v.  Fleming,  6   M.  &  of  a  married  infant  to  whom' the  law  has 

W.  42;  Manley  r.  Scott,  i  Sid.  112.  entrusted  his  estate  are  such  as  pertain 

A    common  school    education   is    a  to  himself,  his  family,  and   his  estate, 

necessary.    Co.  Litt.  172;  Raymond  v.  Chapman    v.   Hughes,  61    Miss.   339; 

Loyl,   10  Barb.  (N.  Y.)  480;  Price  v.  Cautine  v.  Phillips,  5  Harr.  (Del.)  428; 

Sanders.  60  Ind.  310;  Middlebury  Col-  Abel  v»  Warren,  4  Vt.  1^2;  Turner  v, 

lege  r.  Chandler,  16  Vt.  683.     In  the  Trisby,    1    Stra.    168;    Turberville    v, 

last  case  the  court  intimated  that    a  Whitehouse,  12    Price  692;  Beeler  r. 

collegiate  education  is  not  to  be  ranked  Young,  i  Bibb  (Ky.)  520. 

as  a  necessary.      The  court  adds:  "I  An  infant  husband  is  liable  for  the 

would  not  be  understood  as  making  any  debts  of  his  wife.     Butler  v.  Breck,  7 

allusion  to  professional  studies,  or  to  Met.  (Mass.)   164;  Roach   t>.  Quick,  9 

the   education  and  training  which    is  Wend.   (X.  Y.)  238;  Paris   v.  Stroud, 

requisite  to  the  knowledge  and  practice  Barnes'  Notes  95;  certainly  for  neces- 

of  the  mechanic  arts.    These  partake  of  earics    furnished    to    her.      Gavin    z\ 

the  nature  of  apprenticeships,  and  stand  Burton,  8  Ind.  69. 

on    peculiar    grounds    of   reason    and  Wedding  presents  for  the  bride  of  the 

policy.     I  speak  only  of  the  regular  and  infant  may  be  necessaries.    Genner  v, 

full  course  of  colle^ate  study."     But  a  Walker,  19  L.  J.,  N.  S.  398;  s.  c,  3  Anu 
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but  articles  of   mere  ornament  cannot  be  necessaries.*    Neces- 
saries concern  the  person  and  not  the  estate,  and  an  infant  cannot 

Law  Rev.  590.     So  wedding  garments  to    relieve    an   infant   from    draft  for 

in   reason.      Sams   v.  Stockton,  14   B.  military  service.      Dorrell  v.  Hastings 

Mon.  (Ky.)  232;  Jordan  v.  Coffield,  70  28    Ind.  478.      A    bicvcle.      Pyne  t. 

N.  Car.  no.  Wood,  145  Mass.  558. 

A  solicitor's  bill  for  drawing  a  mar-  Horiei,  carriages  and  accoutrement> 

riage  settlement  may  be   a   necessary,  are  not  ordinarily  necessaries,  but  Uwv 

Helps  V.  Clayton,  17  C.  B.,  N.  S.  553.  may  be.     A  guardian  may  furnish  hi> 

The  uniform  for  the  servant  of  an  ward  with  a  riding  horse.     Owen*  :•. 

infant  officer  maybe  a  necessary,  but  Walker,  2  Strobh.  Eq.  (S.  Car.)  2S9.  But 

the     infant     cannot     be    charged     for  in  another  case  a  horse  and  saddle  were 

cockades     for     the     whole     companv.  not    considered    necessaries,  although 

Hands    v.    Slaney,  8  T.   R.   578.     In  the  infant  was  one  hundred  and  eighiv 

Peters  v,  Fleming,  6  M.  &   W.  42,  the  miles  from  home.     Beeler  v.  Young,  i 


jury  found  that  fine  rings  and  a  watch     Bibb  (Ky.)  519;  Smithpcters  v.  Grifih, 

L(Ky.)259 
infant.     It  was  i^/e/,  on  a  motion  for  a    ham,  2Nott&  McC.  (S.Car.)  c24;s.c., 


and    chain     were    necessaries    for    an     10  B.  Mon.  (fey.)  259;  Rainwater r.Dur- 


new   trial,  that   the   watch   and    chain  10  Am.  Dec.637;Merriam  z;.  Cunning- 
might  be  necessaries,  and  therefore  it  ham,    xi   Cush.  (Mass.)   40;   Wood  r. 
was  proper  to  submit  the  whole  claim  Losey,  50  Mich.  475. 
to  the  jury.  And  a  horse  is  not  a  necessary,  even 

Golcf  filling  for  teeth  may  be  a  ncces-  to  an  infant  farmer.  House  v.  Alexander, 

sary.     Strong  v.  Foote,  42  Conn.  203.  105   Ind.  109;  s.  c,  55   Am.  Rep.  189; 

Their  account  mounts  up  to  more  Grace   v.  Hale,  2    Humph.  (Tenn.)  27. 

than    a    thousand   dollars,  comprising  But  see   Aaron  v,  Hariey,  6  Rich.  L 

charges  for  many  articles  which  might  (S.  Car.)  26;  Harrison  v.  Fane,  i  M.JC 

be     ranked     with     necessaries     when  G.    550.       Horseback    exercise,  when 

supplied  in  reason;  but  not  at  the  rate  prescribed   by   a   physician,  may  be  2 

of  twelve  coats,  seventeen   vests   and  necessary.     Hart  v.  Prater,  i  Jur.  6:3; 

twenty-three  pantaloons,  in  the  space  Cornelia  v.  Ellis,  ix   111.  58^;  Wharton 

of  twenty-one  months  and  fifteen  days;  v.  Mackenzie,  5  0^,3.  606. 

to  say  nothing  of  three  bowie  knives,  A   buggy  is   not  a  necessary  for  a 

sixteen    penknives,    eight    whips,    ten  clerk.      Howard   v,  Simpkins,  70  Ga- 

whiplashes,   thirty-nine    handkerchiefs  322;  Rice  v.  Bover,  108  Ind.  472. 

and    five  canes,  with  kid    gloves,  fur  Stock  for  a  farm  is  not  a  ncccssarr. 

caps,  chip  hats,  and  fancy  bag  to  match.  Decell   v,  Lewenthal,  57   Miss.  331;  % 

Such  a  bill  makes  one  shudder.   Gibson,  c,  34  Am.  Rep.  449.     But  see  Mohney 

C.  J.,  in  Johnson  v.  Lines,  6  W.  &  S.  v,  Evans,  51  Pa.  St.  80. 

(Pa.)  80;  8.  c,  40  Am.  Dec.  542.      See  A  journey   by  a  child   without  the 

also  Burghart  v.  Anger8tein,6  C.&  P.690.  permission  of  the  parent  is  not  a  neccs- 

An  attorney's  bill  for  defending  an  sary.     McKanna  v.  Merry,  61  lU.  17;. 

infant  in  bastardy  process  is  a  neces-  1.  Peters  v.  Fleming,  6  M.  &  W.  4:, 

sary.      Barker   v.   Hibbard,  54   N.  H.  where  Parke,  B.,  says:  "The  true  nile 

539.     And  see  Thrall  v,  Wright,  38  Vt.  I  take  to  be  this,  that  all  such  articles 

494 J  Epperson  v.  Nugent,  57  Miss.  45.  as  are  purely  ornamental  are  not  ncc- 

Not  Neeeiiaxlei. — A  pair  of  solitaires  essaries,  and  are  to  be  rejected  because 
and  a  goblet  for  a  present.     Ryder  z;  thev   cannot  be   requisite  to   anyone; 
Wombwell,  L.  R.,  4  Ex.  32.     Tobacco,  and  for  such  matters,  therefore,  an  in- 
though  for  an  infant  soldier.     Bryant  fant  cannot  be  made  responsible.    Bui 
V.  Richardson,  L.  R.,  3  Ex.  93  ».     Din-  if  they  are  not  strictly  of  this  desciip- 
ners  of  an  undergraduate  in  college  in  tion,  then  the  question  arises  whether 
his  rooms.     Wharton  v.  Mackenzie,  c  they  were  bought  for  the  necessary  u<c 
Q^  B.  606;  Brooker  z\  Scott,  11    M.  &  of  the  party  in  order  to  support  himself 
W.  67.      Kid   gloves,  cologne,  cravats  properly  in  the  degree,  state  and  station 
and  fiddle  strings.      Lefils  v.  Sugg,  15  of  life  in  which  he  moved;  if  they  were. 
Ark.   137.      So  saddles,  bridles,  liquor,  for  such  articles  an  infant  may  be  re- 
pistols,    whips,    fiddles     and     strings,  sponsible.    That  must  be  a  question  for 
Glover  v,  Ott,i  McCord  (S.  Car.)  572.  the  jury,  and  it  is  for  them  to  decide 
Norcigars  and  tobacco.  Bryants.  Rich-  whether  the  articles  were  of  such  de- 
ardson,  12  Jur.,  N.  S.  300.     Money  paid  scription  or  not." 
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be  held  for  rqjairs  to  his  property,  though  they  may  be  necessary 
to  preserve  it  from  serious  and  immediate  damage.* 

As  this  liability  of  the  infant  is  for  his  benefit,  it  cannot  be 
pushed  to  his  disadvantage,  and  the  articles  furnished  must  be 
actually  necessary  at  the  time ;  that  is  to  say,  an  infant  who  is 
living  with  his  parent  or  guardian  whose  duty  it  is  properly  to 
support  him,  or  one  who  is  already  abundantly  supplied  with 
similar  articles,  cannot  be  held  liable  for  goods  furnished  him 
that  may  be  classed  as  necessaries.* 

In  an  action  against  the  infant  to  recover  the  price  of  articles 

1.  B«pain  to  EmI  Bitato. — ^Tupper  nore  died  intestate  leaving  their  father 
V.  Caldwell,  12  Met.  (Mass.)  559;  s.  c,  as  their  heir  at  law.  The  latter  was 
46  Am.  Dec.  707;  Mathes  v.  Dobschuetz,  imbecile  and  possessed  of  no  estate.  A 
72  111.  438;  West  r.  Gregg,  i  Grant  sister  of  the  deceased  nursed  them 
(Pb.,)  53;  Price  V.  SandersToo  Ind.  310.  through  their  last  illness  and  prepared 
Even  where  the  contract  was  made  by  the  ladies  for  interment.  For  these 
the  guardian.  Wallts  r.  Bardwell,  126  services  she  presented  a  claim  to  the 
Mass.  366.  So  also  timber  furnished  administrator,  who  refused  payment  on 
for  a  house  is  not  a  necessary.  Free-  the  ground  that  the  charges  were  ex- 
man  V.  Bridger,  4  Jones  L.  (N.  Car.)  x.  orbitant,  and  paid  the  balance  to  the 
So  insurance  on  property.  N.  H.  Mut.  father  as  distributee.  I/e/dy  that  the 
Fire  Ins.  Co.  i'.  rJojes,  32  N.  H.  345.  claim  being  for  necessaries,  and  the 
Services  of  an  attorney  in  a  suit  to  pro-  parent  unable  to  pay  it,  the  estate  o£  the 
tect  the  infantas  title  cannot  be  charged  minors  was  liable, 
as  necessaries.  Phelps  v.  Worcester,  The  parent  may  sanction  the  pur- 
II  N.  H.  51.  See  contra  Munson  v.  chase,  and  in  such  case  the  infant  is 
Washband,  31  Conn.  303.  bound.     Atchison   r.   BrufT,    50  Barb. 

An    infant    may  be  liable  for  rent.  (N.   Y.)   381;    Watson    v.    Hensel,    7 

Lowe  r.  Griffith,  i  Scott  458.  Watts  (Pa.)  344;  Strong   v.  Foote,  42 

a.  llrMuly  8iippUed.^>"The  rule  of  Conn.  203.  But  where  credit  is  given 
law  is  that  no  one  may  deal  with  a  to  the  parent  the  infant  is  not  liable, 
minor;  the  exception  to  it  is,  that  a  Sinklear  v.  Emert,  18  111.  63;  Ryan  v. 
f^tranger  may  supply  him  with  neces-  Boltz,  41  Hun  (\.  Y.)  1^2. 
haries  proper  for  him  in  default  of  a  In  Dalton  v.  Gib,  5  Bing.  (N.  C.) 
supply  by  anyone  else;  but  his  inter-  198,  an  infant  living  in  a  pretentious 
ference  with  what  is  properly  the  guar-  manner  purchased  at  different  times  silks 
dian's  business  must  rest  on  actual  ne-  of  a  considerable  value,  some  of  which 
cessity  of  which  he  must  judge  in  a  were  ordered  in  the  presence  of  her 
manner  at  his  peril."  Johnson  v.  Lines,  mother,  and  some  were  ordered  sent  to 
6  W.  &  S.  (Pa.)  80;  Bainbridge  v,  her  hotel.  It  was  Ae/d  that  the  infant 
Pickering,  2  W.  Blacks.  1325;  Story  i*.  was  liable  for  the  price  although  the 
Perry,  4  C.  &  P.  526;  Angel  v.  McLel-  seller  made  no  enquiries  of  the  mother 
Ian,  16  Mass.  28;  Swift  v,  Bennett,  10  whether  the  silks  were  necessaries  or 
Cush.  (Mass.)  436;  Wailing  v.  Toll,  9  not.  The  court  say:  "The  presence 
Johns.  (N.  Y.)  141;  Kline  v.  L*Amou-  of  the  mother  when  the*  daughter  pur- 
rcux,  2  Paige  (N.  Y.)  419;  Perrin  z*.  chased  the  articles,  and  her  omission  to 
Wilson,  10  ^fo.  451 ;  Freeman  v,  Bridger,  reject  those  which  were  delivered  at  the 
4  Jones  L.  (N.  Car.)  i;  Hussey  r.  hotel,  rendered  enquiry  superfluous.'* 
Roundtree,  Busbee  L.  (N.  Car.)  1x0;  And  in  Brayshaw  v,  Eaton,  5  Bing.  (N. 
Connolly  v.  Hull,  3  McCord  (S.  Car.)  C.)  231,  which  was  a  suit  against  an 
6;  Kraker  r.  Byrum,  13  Rich.  (S.  Car.)  infant  by  a  tailor,  it  was  Ae/d  that  an 
163;  Elrod  T'.  Mvcrs,  2  Head  (Tenn.)  enquiry  by  the  plaintiff  as  to  the  defend - 
33;  Reading  z*.  Wilson,  3S  N.  J.  Eq.  antV  circumstances  is  not  a  condition 
446;  Nicholson  r.  Spencer,  11  Ga.  607.  precedent  to  recovery.  Tindal,C.J., 
The  fact  that  the  parent  is  poor  and  says:  "That  it  is  prudent  for  a  trades- 
unable  to  pay  will  not  make  the  infant  man  to  make  such  enquiry  is  clear;  but 
liable.  Hoyt  v.  Casey,  114  Mass.  397;  he  is  not  bound  to  make  it  by  an  intiexi- 
s,  c,  19  Am.  Rep.  371.  But  see  Werner's  ble  rule  of  law.  The  question  in  these 
Appeal,  91  Pa.  St.  222,  where  two  mi-  cases  is  whether  the  articles  furnished 
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furnished  as  necessaries,  there  is  a  preliminary  question  for  the 
court  whether  the  articles  can  be  necessaries.  If  that  is  decided 
for  the  plaintiff,  the  jury  must  then  decide  whether  under  all  the 
circumstances  the  articles  were  necessaries,  that  is,  whether  they 
were  suitable  to  the  minor's  condition  and  estate,  and  whether  he 

were  necessary  for  the  defendant;  and  90,  it  was  held  that  evidence  to  show 
that  question  is  independent  of  any  en-  that  an  infant  was  already  sufficieotir 
quir^r  the  plaintiff  could  make.  After  supplied  with  the  articles  nimished  was 
every  enquiry  that  could  be  made,  it  properly  rejected,  as  it  was  not  pro- 
might  still  turn  out  that  the  goods  were  posed  to  show  that  the  plaintiif  had 
necessary.  The  proposition,  therefore,  knowledge  of  the  fact;  but  the  later 
in  the  books  as  to  the  necessity  of  en-  case  of  Barnes  v.  Toye,  13  Q^B.  D.4ia 
quiry,  must  be  understood  with  refer-  dissents  from  that  rule  and  kolds  the 
ence  to  the  prudence  of  such  a  step,  and  jury  should  decide  whether  the  goods 
as  of  a  duty  of  imperfect  obligation."  supplied  were  necessaries,  taking  into 
BosANquET,  J.,  adds,  "It  is  said,  in-  consideration  not  only  the  character  of 
deed,  in  several  of  the  cases  that  the  the  goods,  but  the  question  whether  the 
plaintiff  ought  to  make  enquiries;  but  defendant  was  in  possession  of  such  a 
the  consequence  is  not  that  he  should  supply  of  goods  of  the  same  description 
be  non-suited  if  he  fails  to  do  so,  but  that  he  was  not  in  want  of  these;  and 
that  he  trusts  the  defendant  at  his  peril.'*  this  was  followed  in  1887,  in  Johnstone 
And  cf,  Eamcs  v.  Sweetser,  101  Mass.  v.  Marks,  19  Q^,  B.  D.  509.  In  thi< 
So.  case  the  plaintiff  was  a  tailor  and  sued 

If,  therefore,  the  infant  be  supplied  by  an  infant  for  clothes  supplied.  Thcde- 
his  parent  or  any  other  person  he  can-  fendant  proposed  to  prove  by  the  cvi- 
not  render  himself  liable  for  what  would  dence  of  his  father  that  he'was  suf- 
otherwise  be  necessaries.  Gav  r.  Bal-  ficiently  supplied  with  clothes  at  the 
iou,  4  Wend.  (N.  Y.)  403;  CJuthrie  v.  time  of  the  purchase.  This  evidence 
Murphy,  4  Watts  (Pa.)  80;  Pool  v,  was  held  admissible. 
Pratt,  I  Chip.  (Vt.)  252;  Beeler  i'.  Where,  however,  the  infant  iji  absent 
Young,  I  Bibb  (Ky.)  521;  Cook  v.  from  home  or  without  a  natural  pro- 
Deaton,  3  C.  &  P.  114;  McKanna  v.  tector,  he  is  liable  for  necessaries  fur- 
Merry,  61  111.  180;  Davis  V,  Caldwell,  nished  him.  Hunt  v.  Thompson,  3 
12  Cush.  512.  And  see  Locke  T\  Smith,  Scam.  (111.)  179;  Smith  r.  Young.  2 
41  N.  II.  346;  Foster  v.  Redgrave,  L.  Dev.  &  Batt.  (N.  Car.)  26;  Ilynian  r. 
R.  A  Ex.  35  «.  Cain,     3    Jones     L.     (N.    Car.)    in; 

If  the  minor  resides  with  his  parents  Epperson  t'.  Nugent.  57  Miss.  45. 
there  is  a  presumption,  rebuttable  bv  A  person  who  takes  from  an  alms- 
proof,  that  he  is  fully  supplied  witK  house  a  minor,  whose  father  is  an  inmate 
necessaries.  Connolly  v.  Hull,  3  Mc-  of  a  soldiers'  home,  and  whose  mother 
Cord  (S.  Car.)  6;  Jones  t'.  Colvin,  i  has  been  committed  to  a  reformatory 
McMull.  (S.  Cai.)  14;  Freeman  v.  institution,  who  has  a  guardian,  and 
Bridger,  4  Jones  L.  (N.  Car.)  i ;  Perrin  who  will  inherit  property  upon  the  death 
X'.  Wilson,  10  Mo.  451.  of  his  father,  may   maintain  an  action 

In    Rivers  v.  Gregg,  5   Rich.  Eq.  (S.  against    the    minor,   after  his  father's 

Car.)  274,  the  ,rule   is   laid  down   that  death,  for  necessaries   furnished  to  him 

"\yhen  it  is  shown  that  an  infant  is  sup-  upon   the   credit  of  his  expectations  of 

plied  with  necessaries  by  his  parent  or  property.      Trainer   j\   Trumbull,  141 

guardian,  or  with  funds  amply  sufficient  Mass.  527. 

to  secure  them,  the  presumption  of  law  When  a  minor  is  provided  with  nec- 

and  of  reason  must  be  that  he  does  not  essaries  by  a  parent  or  guardian,  neither 

stand   in   need  of  credit  to  obtain  what  he  nor  his  guardian  is  answerable  fornec- 

is   necessary   for   him.     And  after  this  essaries  furnished    by  others;  but  if  he 

Jfrima  facie  showing,  he   who  alleges  still  have  the  articles  furnished,  he  will 

that  notwithstanding  this  the  infant  was  be   compelled,  in   a   court  of  equity,  to 

in  a  state  of  destitution,  must  take  upon  pay  for   them   or   return  them,  but  the 

htrnself  the  burden  of  proving  the  aile-  bill  must  be  properly   framed  to  justify 

gation."     And   see    State   v.  Cook,  12  such  decree.     Nichbl    r.  Steger,  6  Lea 

Ired.  L.  (N.  Car.)^»7.  (Tenn.)   393;    s.  c,  2   Tenn.  Ch.  3:8; 

In  Ryder  v.  Wombwell,  L.  R.,  3  Ex.  but  in   general   there  is  no  remedy  in 
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was  or  was  not  already  supplied  with  them.*  The  burden  of 
proof  is  on  the  plaintiff  to  show  that  the  articles  were  necessaries.* 
Where  necessaries  are  supplied  to  an  infant  and  paid  for  by  a 
third  person,  the  infant  is  liable  to  an  action  by  such  person  for 

the  money  advanced,^  and  when  money  is  loaned  directly  to  the 

equity  for  necessaries  furnished,  as  the  fcndant,  the  infant/'     Phelps   v.  Wor- 

remedy  at  law  is  complete.     Oliver  v.  cester,    ii  N.  H.  51;  Beeler  v.  Young, 

McDuffie,  28  Ga.  ^22.  i  Bibb    (Kv.)    519;  Merriam    v.    Cyn- 

Where  necessaries  are  furnished  with  ningham,    11    Cush.   (Mass.)  40;  Bent 

tilings  that  are  not  necessaries,  there  is  z'.   Manning,    10   V^t.     225;   Jordan   v, 

a  remedj   for   the  former  but  none  for  Coffield,  70  N.  Car.  no. 
the  latter.    Turberville  v,  Whitehouse,        "The  true  question  is  not  a  mere  ab- 

12    Price  692;  Maddox  v.  Miller,  1  M.  stract  one  whether  the  articles  supplied 

A:  S.  738;  Bent  v.  Manning,  10  Vt.  225;  were  in  the^r   nature   necessaries,   but 

Johniion  v.  Lines, 6  W.  &  S.  (Pa.)  80.  a    practical    question    whether     they 

1.  QneiUon    for    Cknirt. — "We    think  were    necessaries    for    the    defendant, 

thift  is  the  true  view  of  the  law  on  this  that    is    tiecessarv   to    kim^  and    they 

subject,  that  whether  the  articles  sued  for  could  not   be   if  lie  already  had  plenty 

were  necessaries  or  not,  is  a  question  of  of  them."     Lindlev   L.  J.  \x\  Johnstone 

fact  to  be  submitted  to  a  jury,  unless  in  v.  Marks,  35   W.  I^.  806;  s.  c,  19  Q^B. 

a  very  clear  case,  when   a  judge  would  D.  509.  So  the  infant  may  show  that  he 

be    warranted   in   directing  a  jury  au-  was  already  fully  supplied  with  similar 

thoritatively  that  some   articles,  as,  for  goods,  and'it  is  immaterial  whether  the 

instance,   diamonds    or    a  race    horse,  plaintiff  knew   it    or    not.     Barnes   v. 

cannot   be  *  necessaries  for  any  minor."  Toye.    13   C^j,  B.    D.   410;    Trainer   v, 

DaviR    T'.  Caldwell.    12    Cush.    (Mass.)  Trumbull,    141     Mass.    530;     Hoyt    z\ 

512;  Mohncy    7».  Evans.  51    Pa.  St.  80.  Casey,    113    Mass.   397;    McKanna  v. 

'^Necessaries  are   a   mixed   question  of  Merry,  61    111.    180;   Rivers  v.  Gregg,  5 

law   and    fact.     The   court   determines  Rich.    Eq.    (S.   Car.)    274;  Mortara  v. 

whether    the     articles     furnished     fall  Ilall,  6  Sim.  465.     See,  however,  Bray - 

within  the  class  of  necessaries  suitable  shaw  i».  Eaton,  7  Scott  183. 
to    anyone,  infant  or  adult,   in    the  de-         It   is   for  the  infant  to  show  that  he 

fendant*s  situation  or  condition  of  life;  was  so  supplied.     Parsons  v.  Keyes,  43 

and    ff  the   court  decides  that  they  do  Tex.  557;  contra   Burghart   t\  Hall,  4 

come  within   the   class,  the  jury  are  to  M.   &    W.  727;  and   see   Nicholson  v. 

decide  whether     the     particular    arti-  VVilborn,  13  Ga.  467;  Thrall  r.  Wright, 

cles    furnished  were     actually     neces-  38  Vt.  494. 

sarv   under   the   circumstances  of  the        2.  Burden  of  Proof. — Wood  t*.  Lose v, 

case     .    .    .     As  a  matter  of  law,  the  50    Mich.    475;    Rundel   v.   Keeler,   7 

court  should  have  decided  that  the  to-  Watts    (Pa.)  237;  Bent  x\  Manning,  10 

bacco  and  cash  for  cotton  picking  were  Vt.   225;  Merriam   v.  Cunningham,  11 

not   necessaries,  and  so  of  the  bagging  Cush.  (Mass.)  40;  Wharton  v.  McKen- 

and    lies.'*      Decell   v,   Lewenthal,    57  zie,   5    Q^  B.  606;  Thrall  t*.  Wright,  38 

!VIis^.  331;  and  see  Stanton  v.  Willson,  Vt.  494. 

3  Day  (Conn.)  37;  Peters  v,   Fleming,         Schouler,   Dom.    Rel.,   §    411,   says: 

it    M.  &  W.  42;  Ryder   r.    Wombwell,  "The   result  of  the  cases  on  both  sides 

L.   R.,   4  Ex.   32;"  but   cf.  Genner   7'.  of  the  Atlantic  seems  to  be  that  unless 

Walker,   19   Law   Times    (N.    S.)  308,  the  articles  are,  both  as  to  quality  and 

where  Cock  Bt'RN,  C.J. ,  says:  "I  really  quantity,  such  as   must   be   necessaries 

cannot  understand  it  [this  rule],  unless  to  anyone,  the  burden  of  proof  lies  on 

it  means   that   it  is  to  be  a  question  of  the   plaintiff  to  show  such  a  condition 

law  for  the  judge  to  determine  whether  of  life   of  the  defendant  as  might  raise 

the  articles  disputed  are  or  are  not  nee-  to     the     rank    of    necessaries     things 

essaries.     If  that  is  to  be  taken  to  be  which  would  otherwise   be   considered 

law,    of  course    I  must    act    upon    it;  luxuries." 

but   I    should   certainly  have  preferred        S.  "We   suppose   the   rule  to  be  Veil 

the   law  as   it  was   previously  under-  settled,  that   an   infant   is   liable  to  an 

stood  to  be,  that  it  was  for  the  jury  to  say  action  at  the  suit  of  a  person  advancingf 

what  articles  were  reasonably  necessary  money  to  a  third  party  to  pay  for  neces- 

with  reference  to  the  position  of  the  de-  saries* furnished  to  the  infant,  but  that  he 
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infant,  he  is  liable,  in  equity  at  least,  to  the  lender  to  the  extent 
that  the  money  is  applied  to  the  purchase  of  necessaries,* 
Whether  an  infant  is  liable  on  a  promissory  note  given  in  pay- 
ment for  necessaries  is  not  a  settled  question,  but  the  tendency 
of  the  courts  is  to  hold  the  infant  to  the  extent  of  the  value  of 
the  necessaries,  where  that  is  possible.*     In  no  case,  however,  is 

is  not  liable  for  money  supplied  to  him,  voidable;  that  whenever  the  instrument 

to   be   by   him   expended,  although   it  is  such  that  the  consideration  mav  be 

may   actually  be   laid   for   necessaries,  enquired  into,  he  is  liable  thereon  for 

The   reason   for  this  distinction  is,  that  the  true  value  of  the  articles  for  which 

in  the  latter   case   the   contract   arises  it  was  given."     Sch6uler,  Dom.  Rel.,  -J 

upon  the  lending,  and  that  the  law  will  414;  Reeve,  Dom.  Rel.  229,  230;  i  Dane 

not  support  contracts  which  are  to  de-  Abr.  3^-5;  Met.  Contr.  75. 
pend  for  their  validity  on  a  subsequent         So  a  promissory  note  is  good  to  the 

contingency."      Swift    v.    Bennett,    10  extent  of  the   value  of  the  necessaries. 

Cush.  (Mass.)  436;  citing  Ellis  v.  Ellis,  Stone  v.  Dennison,  13  Pick.  (Mass.)  i; 

5    Mod.   368;  Earle   v.    Peake,  i    Salk.  Earle  v.  Reed,   10  Met.   (Mass.)  ^bi;; 

387.     "An  infant  is  not  answerable  for  Morton  v.  Seward,  5  Bradw.  (111.)  53J; 

money  borrowed,  though  expended  by  McMinnr.  Richmond,  6  Yerg.  (Tenn.) 

him    for    necest-aries,    nor  for    money  9;  Beeler  v.  Young,  i  Bibb  (Ky.)  519; 

borrowed   by   him   to   buy  necessaries,  Dubose   v.    Wheddon,   4   McCord  (S. 

unless  it  was  actually  so  applied.     And  Car.)  221;  Haine  v.  Tarrant,  2  Hill  ;S. 

perhaps  the  infant  is  not  answerable  in  Car.)400.    That  the  note  is  good  in  lull, 

that  case,  unless  the  lender  either  lays  see  Bradley  v.  Pratt,  2^  Vt.  378.  where 

out  themoney  himself  or  sees  it  laid  out  an  infant  boarded    with  A  for  twenty 

in  necessaries."  Randal  v.  Sweet,  i  Den.  weeks  at  a  reasonable  price.    A,  bein^j 

(N.  Y.)  460;  and  see  Walker  v.  Simp-  indebted   to  B,  drew  an  order  on  the 

son,   7    W.   &    S.  (Pa.)  83;  Bradley  v,  infant,  authorizing  him  to  pay  B,  and 

Pratt,  2^  Vt.  386;  Smith  t*.  Oliphant,  2  the  infant  assented  to  the  arrangement 

Sandf.    (N.   Y.   Supr.)  306;  Clarke  v.  and  later  gave  B  his  promissory  note. 

L^eslie,  5  Esp.  28.  In  a  suit  upon  this  note  it  was  A/Wthat 

But   money    loaned   to   an   infant  to  the  consideration  was  open  to  enquin. 

pay  off  a  mortgage  on  property  inher-  and  it  being  found  a  fair  one  the  infant 

ited  by  him,  is  not   regarded  as  a   nee-  was  liable  K)r  the  face  of  the  note  >i*"ith 

essary.     Magee  v.  Welsh,  18   Cal.  155;  interest.     And  c/'.  Ray  r.  Tubbs,  5oVt. 

and  see  Bicknell  v.  Bicknell,  11 1   Mass.  688. 

265;    West   V.  Gregg,   i    Grant's  Cas.        That  such  note  is  voidable, see  Avers 

(Pa.)  53.  V.    Burns,  87  Ind,   245;   s.  c,  44  Am. 

1.  Price  T'.  Sanders,  60  Ind.  310;  Rep.  759;  Buzzell  v.  Bennett,  2Cal.  loi; 
Smith  V.  Oliphant,  2  Sandf.  (Sup.  Ct.  Dunlap  v.  Hales,  2  Jones  (N.  Car.) 
N.  Y.)  306;  Harris  i'.  Lee,  i  P.  Wms.  -^Si.  That  it  is  void,  see  McCrillis  :. 
482;  Marlow  v,  Pitfield,  i  P.  Wms.  How,  3  N.  H.  348;  Fenton  v.  White,  i 
558.  See  Watson  v.  Cross,  2  Duv.  South  (N.J.)  100;  Swasey  f.  Vander- 
(Ky.)  147;  Darby  r.  Boucher,  1  Salk.  heyden,  10  Johns.  (N.  Y.)" 33, overruled 
279.  byGoodsell  v.  Myers,  3  Wend.  (X.  Y] 

Where   money  is   loaned   under  au-  479. 
thority  of  the   court  in  good  faith,  the         An   infant's  trust  deed  is  not  void, 

infant  must  repay.    Cane  v.  Cawthorn,  nor  voidable,  to  the  extent  that  it  is  for 

^2  La.  Ann.  953.  necessaries.  Cooper  7\  State.37  Ark-4^i- 

2.  Note  for  Necessaries. — Reeve  and  Guthrie  v.  Morris,  22  Ark.  411: 
others  state  the  law  thus.  "That  an  Trueman  f.  Hirst,  i  T.  R.  41.  And  see 
infant  is  not  bound  by  an  express  con-  Martin  7'.  Gale,  4  Ch.  Div.  42S;  Hedg- 
tract  for  necessaries  to  the  extent  of  ley  v.  Holt,  4  C.  &  P.  104.  But  ^*f 
such  contract,  but  is  bound  only  on  an  Baylis  v.  Dineley,  3  M.  &  S.  48J.  An 
implied  contract  to  pay  the  amount  of  infant's  endorser  or  surety  on  such  a  note 
their  value  to  him;  that  when  the  is  sometimes  given  a  remedy  against 
instrument  given  by  him  as  security  for  him.  Conn  v.  Coburn,  7  N.  H.  j^jS; 
payment  is  such  that  by  the  rules  of  Ayers  v.  Burns,  87  Ind-  245;  s.  c  44 
law  the  consideration  cannot  be  Am.  Rep.  759  And  sec  Dial  v. 
enquired  into,  it  is  void,  and  not  merely  Wood,  9  Baxt.  (Tenn.)  296. 
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the  infant  held  for  more  than  the  real  value  of  the  necessaries 
supplied.* 

b.  Other  Acts  Binding  on  Infants, — An  infant  trustee  is  bound 
by  a  conveyance  under  the  trust.*  An  infant  is  also  bound  by 
any  act  which  the  law  would  have  compelled  him  to  perform^ 
such  as  the  partition  of  lands,'  assignment  of  dower,*  or  release 
of  mortgaged  premises  on  satisfaction  of  the  debt,*  or  support  of 
a  bastard  child.® 

He  is  bound  by  his  recognizance  to  appear  in  court  in  a  crimi- 
nal case,  as  it  is  for  his  interest  not  to  be  confined  meantime.'' 
He  is  bound  by  his  enlistment  in  military  service,  although  this 
is  usually  regulated  by  statute.®  An  infant,  on  similar  principles^ 
may  be  bound  by  a  contract  of  apprenticeship.® 

1.  Locke  V.  Smith,  41  N.  H.  346;  After  this  minor  son  becomes  of  age 
Pardons  v.  Keys,  43  Tex.  557;  Trainer  he  brings  his  suit  in  equity  to  disaffirm 
7'.  Trumbull,  141  Mass.  527;  Price  v,  said  sale  as  to  one  moiety  of  said  real 
Sanders,  60  Ind.  310.  Equity  will  set  estate  and  to  have  the  same  decreed  ta 
aside  on  the  ground  of  fraud  a  note  him.  The  facts  proved  and  the  cir- 
made  after  the  maker's  majority  and  cumstances  establish  that  the  assign- 
given  for  extravagant  supplies  sold  to  mentof  the  title-bond  was  made  and  in- 
him  while  an  infant.  Brook  r.  Gaily,  tended  simply  as  an  indemnity  to  the 
2  Atk.  34.  sons  as  the  sureties  of  the  father  on 

The  value  is  always  open  to  exami-  said  debt  to  S,  and  that  by  a  provision 

nation  as  a  question  of  fact.     Earle  v.  in  the  contract  of  sale  the  purchaser 

Reed,  10  Met.  (Mass.)  387;  Johnson  v,  bound  himself  to  pay  and  did  pay  said 

Lines,  6  W.  &  S.  (Pa.)  80;  Beeler  v.  debt,  and  thereby  the  sons  were  released 

Young,  I  Bibb.  (Ky.)  519.  from    their   liability  as  such  sureties. 

2.  Proutv  t*.  Edgar,  6  Iowa  353;  Held,  that  the  said  assignment  to  the 
Starr  v.  Wright,  20  Ohio  St.  97;  Elliott  sons  must  be  treated  as  a  contract  in 
z'.  Horn,  10  Ala.  348;  Bridges  v.  Bid-  the  nature  of  an  equitable  mortgage^ 
well,  20  Neb.  185.  And  see  Sheldon  v.  and  when  the  said  debt  to  S  was  satis- 
Newton,  3  Ohio  St.  494,  where  the  tied  it  became  inoperative  and  the  bene- 
infant  bought  for  another  and  at  once  ficial  interest  in  the  real  estate 
conveyed  to  him.  And  an  infant  revested  in  the  father  and  passed  from, 
trustee  can  be  compelled  to  convey.  .  him  by  said  contract  of  sale  to  the  pur- 
Diiiin  v.  Simpson,  3  Kerr.  (New  Br.)  chaser,  and  the  son's  suit  was  properly 
194.  dismissed.  Trader  7;.Jarvis,  23  W.Va.ioo. 

S.  Bavington  r.  Clarke,  2   Penn.  115.  ,     6.  People  x\  Moores,  4  Den.  (N.Y.) 

But  this  does  not  apply  to  a  voluntary  518;  s.  c,  47  Am.  Dec.  272;  Stowers  v. 

distribution,   as   the    faw   might    have  Hollis,  83  K v.  544;  McCall   v.  Parker, 

made    a    different    one.     Kilcrease    v.  13  Met.   (\fass.)   372;  Borden  town   v^ 

Shelby,  23  Miss.  x6i.  Wallace,  50  N.J.  L.  13  (bound  on   his 

4.  Jones  V. Brewer , I  Pick.(Mass.)3i4.  bond);  Gavin  v.  Burton,  8  Ind.  69. 

5.  A  father  having  a  title-bond  for  7.  State  r.  Weatherwax,  12  Kan.  463; 
real  estate  purchased  by  him,  endorsed  Fagin  v.  Goggin,  12  R.  I.  398. 
thereon  an  absolute  assignment  to  his  8.  Enlistment. — King  v,  Rotherfield 
two  sons,  they  at  the  same  time  becom-  Greys,  i  B.  &  C.  345;  Com.  t'.  Gamble,  1 1 
ing  his  sureties  on  a  bond  to  S;  the  S.  &  R.  (Pa.)93;  Onited  States  7'.  Bain - 
said  real  estate  is  subsequently  sold  by  bridge,  i  Mas.  (C.  C.)  71,  83;  Tarble's 
the  father,  the  sons  uniting  in  the  Case,  13  Wall.  (U.  S.)  397.  The  statute 
written  contract  of  sale  to  a  third  usually  provides  that  a  contract  of  en- 
party,  and  the  title-bond  is  then  as-  listment  shall  not  be  binding  on  an  in- 
signed  by  the  father  and  sons  to  the  fant  under  eighteen  years  of  age  with- 
purchaser,  and  it  and  the  possession  of  out  the  consent  of  parent  or  guardian. 
the  real  estate  are  delivered  to  him  and  In  re  Tarb^e,  25  Wis.  390;  In  re  Mc- 
ne  paid  the  purchase  money.  During  Donald,  i  Lowell  (U.  S.)  100;  Seavey 
these  transactions  and  until  after  said  v,  Seymour,  3  Cliff.  (U.  S.)  439. 

sale    one  of  the    sons   was    a    minor.        9.  ApprenttceBhlp. — Woodruff  i\  Lo- 
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17.  TOBTS,  LiABUiTT  AND  BiOHT  OF  ACTIOH  FOB. — 1.  Toits  Conmiittod 
by  In£EintB. — An  infant  is  liable  for  all  injuries  to  property  or  per- 
son wrongfully  committed  by  him.  His  privilege  of  infanq'  is 
given  to  him  as  a  shield  and  not  as  a  sword,  and  it  cannot  be  used 
for  protection  against  the  consequences  of  wrongful  acts;  for, 
where  civil  injuries  are  committed  by  force,  the  intent  of  the  per- 
petrator is  not  regarded.*  So  an  infant  is  held  responsible  for  a 
tort  committed  at  the  command  of  his  parent  or  guardian,*  or 

fan,  6  Ark.  276;    Blunt   v,  Melcher,  2  Eastman,  x  Esp.  172;  8.  c,  Peake's  Case, 

_  lass.  228.    But  the  infant  must  execute  227;  Shaw  v.  Coffin,  -58  Me.  254;  s.  c^ 

the  indenture  in  person,  and  he   is  not  4  Am.  Rep.  290;  Elwell  r.  Martia,  32 

bound  where  it  is  executed  by  his  father  Vt.  217. 

only.     McDowles   Case,   8  Johns.  (N.         Whether  an  infant  under  fourteen  is 

Y.)  328;  Stokes  V.  Hatcher,  4  N.  J.  L.  liable  for  slander  is  doubtful.    Reeves 

84.     Contra^   that  such   a  contract  is  Dom.  Rel.  2;;8.     See  Defries  v,  Davi*), 

voidable,    Clark  v.  Goddard,  J9  Ala.  i  Bing.  (N.  C)  692. 
164,  where   the   court  say:     "The  law        IiUurlM    to    Propoity. — A    child  of 

cannot  lay  down  a  rule  for  the  decision  seven  held  liable  for  damage  to  shnib- 

of  this  question,  for  some  trades  or  oc-  berv  and  flowers.     Huchting  v.  Engel, 

cupations  might  and  probably  would  be  17  Wis.  230.     In  tres[>ass.  School  Dist. 

beneficial   to   the   infant,   while  others  v.  Bragdon,  23  N.  H.  507.     An  infant 

would   be  injurious,    improper,  and  in  occupying  land  is  liable  for  a  nuisance 

some  cases  degrading.    Trades  and  arts  and  injury  to  neighbors  from  the  ncgli- 

well   adapted   to   some  capacities   and  gent  use  of  his  land.  McCoon  v.  Smith, 

circumstances  would  be  utterly  inelegi-  3  Hill  (N.  Y.)  147;  Cooley  on  TorU, 

ble  under  other  circumstances."  Peters  106.     An  infant  is  liable   in  ejectment, 

V,  Lord,  18  Conn.  337.     And  see  Nick-  as  disseisin  is  a  tort.  Marshall  v.  Wing, 

erson  v.  Easton,    12  Pick.  (Mass.)    no;  50  Me.  62;    Beckley  v.  Newcomb,  24 

Langham  v.  State,  55  Ala.  114.  N.  H.  363. 

An  infant  is  not  estopped  by  a  repre-        2.   Tort    by  Oonunand    of  Pirent^ 

mentation  as  to  his  age  in  a  contractor  Humphrey   v.   Douglass,  loVt.  7i;s. 

apprenticeship.     Houston    v.  Turk,    7  c,  33  Am.  Dec.  177;    Huching  v.  Engel, 

Yerg.  (Tenn.)  13.  17  Wis.  230;  School    Dist.  v.  Bragdon, 

1.  lojnrlei  to  Person. — Zouch  v.  Par-  2^  N.  H.  507;  Smith  v.  Kron,  ^  N. 
sons,  3  Burr.  1802;  [ennings  v.  Run-  Car.  392  {sembic)\  Chandler  r.  Dca- 
dall,  8  T.  R.  335  (where  a  mare  was  ton,  37  Tex.  406;  Cooley  on  Torts,  106. 
strained  by  accident);  Conway  I'.  Reed,  In  Scott  r.  Watson,  46  Me.  362,  the 
66  Mo.  346;  s.  c,  27  Am.  Rep.  354;  Oli-  majority  of  the  court  says:  "Nor  can 
ver  V.  McClellan,  21  Ala.  675;  Wilbur  the  defendant  derive  any  support  from 
r.  Jones,  21  New  Br.  4;  Chandler  t*.  .  the  scriptural  injunction  to  children  of 
Com.,  4  Met.  (Ky.)  68;  Barhani  v.  Tur  obedience  to  their  parents,  invoke  in 
beville,  i  Swan  (Tenn.)  437.  So  where  defence.  No  such  construction  can  be 
an  infant  shot  an  arrow  and  struck  given  to  the  command  'children,  obcr 
another  child  in  the  eye.  Bullock  v.  your  parents  in  the  Lord,  for  this  is 
Babcock,  3  Wend.  (N*!  Y.)  391.  A  right,' as  to  sanction  or  justify  the  tres- 
child  of  thirteen  threw  a  piece  of  mor-  pass  of  the  son  upon  the  land  of  an- 
ter  and  struck  the  plaintiff.  Peterson  v.  other,  and  the  asportation  of  his  crops, 
Haffner,  59  Ind.  130;  s.  c,  26  Am.  Rep.  even  though  done  by  the  express  com- 
81.  An  infant  was  held  for  frightening  mands  of  his  father.  The  defence  is 
a  horse  with  a  fire  cracker.  Conklin  i\  as  unsound  in  its  theology  as  it  is  base- 
Thompson,  29  Barb.  (N.Y.)  218.  Orata  less  in  its  law."  May,  J.,  dissenting: 
ball  game.  Neal  v.  Gillett,  23  Conn.  437.  "I  am  not  quite  satisfied  with  either 
An  infant  is  liable  for  procuring  the  the  law  or  the  theology  of  the  opinion 
delivery  of  goods  b>' fraud.  Matthews  in  this  case  .  .  .  If  the  doctrines  of 
I'.  Cowan,  59  III.  341.  So  for  embezzle-  the  opinion  are  to  prevail  in  a  case  like 
ment.  PcIotc  v.  Sutcliffe,  4  McCord  this,  then  the  common  law  is  but  a  re- 
(S.  Car.)  387;  s.  c,  17  Am.  Dec.  756.  vival  of  the  old  doctrine  that  the 
So  for  stolen  money,  in  an  action  of  parents,  by  eating  sour  grapes,  have  set 
money  had  and  received.     Bristow  v.  the  children's   teeth  on  edge,"  and  ^. 
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where  he  procures  another  to  commit  a  tort,*  but  he  cannot  be 
held  for  torts  committed  under  his  implied  authority.* 

Although  an  infant  is  liable  for  his  torts,  he  is  not  liable  for  the 
tortious  consequences  of  his  breach  of  contract.  Whether  the 
form  of  the  action  be  contract  or  tort,  the  infant  cannot  be  held 
for  a  mere  violation  of  contract,*  but  the  contract  cannot  avail  if 
the  infant  goes  beyond  the  scope  of  it.  The  tort  must  be  a  dis- 
tinct and  substantive  wrong  in  itself,  even  though  it  grow  out  of  a 
contract,  to  make  the  infant  liable.  The  contract  must  be  gen- 
erally put  in  proof  to  support  the  action,  but  that  is  because  the 
tort,  inasmuch  as  it  is  committed  by  departing  from  the  terms  of 
the  contract,  cannot  be  shown  without  showing  the  contract,  and 
not  because  the  contract  is  otherwise  involved.*     So  an  infant  may 

Kirkpatrick  v.  Mall,  67  Me.  ^43.     And  sufficient*'  to  render  the  infant  liable  in 

see  Wilson  t;.  Garrard,  59  ill.  51;  that  tort.     Moore   v.   Eastman,  i    Hun  (N. 

the  parent  is  not  liable  for  the   torts  of  Y.)  578;  Munger  r.  Hess,  28  Barb.  (N. 

his  child  when  committed  without  his  Y.)  75.     See  contra   Ward  v.  Vance,  i 

knowledge  or  assent;  but  as  to  this,  see  Nott  &  McC.  (S.  Car.)  197,  and  dicta 

Chandler    v.    Deaton,    37    Tex.    406;  in    Norris   v.    Wait,  2   Rich.  (S.  Car.) 

which  intimates  that  a  parent  may  be  i^i,   and    Evans   t;.  Terr/,  i   Brev.  (S. 

liable  when  he  conceals   the   fact  that  Car.)  80;  where  opinions  are  expressed 

his  child  committed  the  tort.  that  the  plaintiff  might  maintain  an  ac- 

1.  Sikes  V.  Thompson,  16  Mass.  389;  tion   for  the  deceit  practised  on  her  by 

Tifft  V,  Tiflft,  4  Den.  (N.  Y.)  175,  where  the  defendant,  a  minor,  in  the  breach  of 

a  child  was  held  in  damages  for  setting  his  promise  of  marriage. 
a  dog  on  a  hog.  4.  Torta  0oiiii«ct«4  witli  Ckmtracti. — 

S.  Robbins  v.  Mount,  4  Rob.  (N.  Y.)  Freeman  v.  Boland,  14  R.  I.  39;  s.  c,  51 

553i  »•  c.»  33   How.  Pr.  24;    and   see  Am.  Rep.  340. 

Bumham  v.   Seavems,  loi    Mass.  360,         Where  an  infant  hired  a  horse  to  go 

where  an  infant  was  held  not  liable  for  to  a  certain  place,  and  went  to  a  dif- 

a    malicious    prosecution   begun   hy  a  ferent  place,  and  the  horse  was  returned 

next  friend  without  the  knowledge  and  injured,    he     is    liable    in    trover    for 

consent  of  the  infant,  although  ne  as-  conversion.     Homer  t^.Thwing,  3  Pick, 

sented   to  the  suit  when   he   was   in-  (Mass.)    492;    Hall    v.  Corcoran,    107 

formed   of  it.'    See    contra    Smith    v,  Mass.  251.     So  where  an  infant  hired  a 

Kron,  96  N.  Car.  392  (semb/e).    But  he  horse  to    go  to  a  certain    place    and 

cannot   be  held    responsible   for  tres-  return  the  same  day.     He  returned  by 

passes  committed  by  his  guardian.  Cun-  a  circuitous  route  by  which  he  doubled 

ntngham  w.  I,  C.  Ry.  Co.,  77  111.  178.  the  distance,  stopped  at  a  house  on  the 

8.  Studwell    V,    Shafter,   54    N.    Y.  way,  left  the  horse  all   night  without 

249;    Prescott    V,    Norris,    32    N.    H.  food    or    shelter,   and    by   such    over- 

loi;     Gilson    v.    Spear,    38    Vt.    311;  driving  and  exposure  caused  the  death 

Campbell  v.  Perkins,  8  N.  Y.  430,  441;  of    the   horse.      The  infant  was   Ae/d 

Nolan  V.  Jones,  53  la.  387;  Jennings  v,  liable  for  the  value  of  the  horse.     Toune 

Rundall,  8  T.  R.  335;  Fitts   i'.  Hall,  9  v.  Wiley,  23  Vt.  355.    The  distinction 

N.  H.  441;  Schenk   v.  Strong,  4   N.  J.  seems  to  be  that  if  an  infant's  wrongful 

L.  87.     So  an  infant  is  not   liable  for  act,  though  concerned  with  the  subject 

false   representations   as   to  the  sound-  matter  of  a  contract,  and  such  that  but 

ness  of  a  horse.    Green   v,  Greenbank,  for  the  contract  there  would  have  been 

2  Marsh.  (Eng.)  485;  Howlett   t*.  Has-  no  opportunity   of   committing  it,   is, 

well.  4  Camp.  118;  Morrill  v,  Aden,  19  nevertheless,  independent  of  the   con- 

Vl.  505;  Wcstt'.  Moore,  14  Vt.  447.  Or  tract  in  the  sense  of  not  being  an  act  of 

as  to  his  ownership  of  property  sold  or  the  kind  contemplated  by  it,  or  being 

pledged.     Doran   v.  Smith,  49  Vt.  353;  an  act  exprebsly  forbidden  by  it,  then 

s.  Cm  17   Am.   Law   Reg.    (N.   S.)  42.  the  infant  is  liable.    Pollock,  Contracts, 

.  *'Acts,  however  aggravated, which  mere-  p.  55;  Ray  v.  Tubbs,  50  Vt.  688;  s.  c, 

ly  establish  a  breach  of  the  contract  on  28    Am.    Rep.    519.      In    Bumard    v. 

tbepartof  the  infant,  manifestly  are  in-  Haggis,     14    C.    B.    (N.    S.)    45,  an 
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be  liable  in  trover,  though  his  possession  of  the  goods  arises  out 
of  a  previous  contract.* 

a.    Fraudulent    Representations  as  to  Age. — An    infant  is  not 

infant,  a  student  at  Cambridge,  hired  a  ordinary  care  and  skill  in  the  use  of  the 

horse  for  a  ride  and  was  distinctly  told  thing  bailed,   but  fails   from  want  of 

that  it  was  not  fit  for  jumping.      He  skill  and  experience,  and  not  from  anr 

nevertheless  caused  the  horse  to  jump  a  wrongful    intent,   it   is   in    accordance 

-•fence,   and   thereby   caused .  its   death,  with   the   policy   of   the   law  that  his 

He  was  >ft^/</ liable,  and  the  court  said:  privilege     based    upon     his    want    of 

**  It    appears   to  me    that    the  act    of  capacity  to  make  and  fully  understand 

rriding  the  mare  into  the  place  where  such     contracts,    should     shield    him 

bhe  received  her  death  wound  was  as  .     .     .     But  when,  on  the  other  hand. 

much  a  trespass,  notwithstanding   the  the    infant    wholly    departs   from  hi> 

hiring     for     another     purpose,    as    if,  character  of  bailee,  and  by  some  positive 

without  any  hiring  at  all,  the  defendant  act    wilfully  destroys    or   injures  the 

had  gone  into  the  field  and  taken  the  thing   bailed,  the   act   is  in  its  nature 

mare  out  and  hunted  and  killed  her.  essential!}'  a  tort,  the  same  as  if  there 

It  was  a  bare  trespass  not  within  the  had  been  no  bailment,  even  if  assumpsit 

•object  and  purpose  of  the  hiring.  might    be   maintained   in    case   of  an 

In   Walley  v.  Holt,  35  L.  T.  (N.  S.)  udult,  on  a  promise  to  return  the  thin^* 

'631,  an  infant  hired  a  horse  and  cart  to  safely."      Schenk  v.  Strong,  4  N.  I.  L. 

go  to  C  and  back,  and  with  the  express  87;  Woodman  v,  Hubbard,  25  N.  H.  73, 

agreement  that  he  should  go  nowhere  Campbell  i'.  Stakes,  2   Wend.  (N.  Y.) 

-else  and  carry  but  two  persons.      He  137;  s.  c,  19  Am.  Dec.  561.    In  Fish:. 

-<Jrove  to  B,  four  miles  beyond  C,  and  Ferris,  5   Duer   (N.   Y.)  49.  the  court 

on  the  return  trip  carried  four  persons,  sums  up  the  doctrine  in  saying:  "  From 

He   also  beat  and   abused   the    horse,  the  moment  an  infant  becomes  a  tres- 

which  in  consequence  of  this  treatment  passer  his  plea  of  infancy  fails  him." 

had  to  be  killed.    The  infant  was  held  The  doctrine  of  these  cases  has  been 

liable.  strongly   disapproved   of   in  Pennsyl- 

In  Eaton  v.  Hill,  50  N.  H.  235;  s.  c,  vania.      Wilt  v,   \Velsh,  6  Watt«.'9, 

.9    Am.   Rep.    189,      Bellows,   C.    T.,  Penrose  v.  Curren,  3  Rawle  351;  s-c 

says:    ",We     think,     then,     that     the  24   Am.  Dec.  356,  where   Rogers,]. 

'doctrine    is  well    established,  that  an  says:  "  The  foundation  of  the  action  i» 

infant  bailee  of  a  horse  is  liable  for  any  contract,  and,  disguise  it  as  ^>'ou  ma/,  it 

positive   and   wilful   tort  done   to    the  is  an  attempt  to  convert  a  suit  originaUv 

animal  distinct  from  a  mere  breach  of  in  contract  into  a  constructive  tort,  so 

contract,  as  by  driving  to  a  place  other  as   to  charge    the    infant."      And  sec 

than   the  one   for  which  he  is  hired,  Livingston   v.  Cox,  6   Pa.  SL  360,  and 

refusing  to  return  him  on  demand  after  cf.  Root   v.  Stevenson,  24   Ind.  115;  i 

the  time  has  expired,  wilfully  beating  Am.  Lead.  C as.  262-3.     But  the  weight 

him  to  death,  and  the  like;  so  if  he  wil-  of    authority    is     against    this    view, 

fully  and    intentionally  drive    him   at  Cooley  on  Torts  109. 
such     an    immoderate     speed     as     to        In  nn  early  case  it  was  held  that  an 

seriously   endanger    his    life,  knowing  infant  inn -keeper  was  not  liable  in  tort 

that  it  will  do  so    .    .     .     In  all  these  for  the  loss  of  his  guest's  goods  v*^ 

cases   it  may  be  urged   that  the   law  he  was  protected  by  his  infancy  from  a 

implies  a  promise,  on  the  part  of  the  suit  on  contract  for  the  non-delivcrv  o\ 

bailee,  to  drive  the  horse  only  to  the  the  same  goods.    Crosse  v.  Andross,  i 

appointed  place,  to  return  him  at  the  RoUe  Ab,  2,  Action  sur  Case^  D.  3- 

•cnd  of  the  journey,  not  to  abuse  him  or  So  also  an  infant  carrier  was  not  hftd 

drive  him   immoderately,   and   that    a  liable  in  tort  for  non -delivery  of  ^»d* 

failure  in  either    respect  is   merely  a  entrusted  to  him.     Furnes  v.  Smith,  i 

breach  of  contract.      So   it   might   be  Rolle  Ab.  530. 

said  that  the  law  would  raise  a  promise        1.  Trover. — ^Baxter  r.  Bush,  29  ^  t, 

not  to  kill  him;  and  yet  no  one  would  46^;  Hiort  v,  London  &  N.  W.  Ry.  Co., 

fail    to  see  that   to  kill   him   wilfully  4  Ex.  Div.  194;  Hall   v,  Corcoran,  107 

would  be  a  positive  act  of  trespass,  for  Mass.   251.    "Where  property  is  bailed 

which  the  infant  should  be  liable  the  to  a  minor,  and  he  use  the  propcrtr  fc 

same    as    if   there    were   no    contract  a  different  purpose  from  that  for  which 

..    .    .     When  the  infant  stipulates  for  it  was  bailed,  the  bailment  is  thereby 
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bound  by  his  fraudulent  representations  as  to  his  age,  and  in  an 
action  against  him,  arising  out  of  any  sale  or  contract  to  which  he 
was  a  party,  he  is  not  estopped  to  set  up  his  infancy  in  defence, 
although  he  may  have  induced  such  sale  or  contract  by  fraudu- 
lently representing  himself  to  be  of  age.*     There  is  a  tendency  in 

determined  and  the  minor  is  liable  in  if  he  demands  tlicm,  the  refusal  of  the 

trover."    Green  v.  Sperrv,  i6  Vt.  390;  infant  to  deliver  them  would  seem  to  be 

6.  Cm  42  Am.  Dec.  519;  Vasse  f.  Smith,  a  tort  whollv  independent  of  the  con- 

6  Cranch   (U.   S.)   226,  where  a  ship-  tract,  on  which  trover  might  be  main- 

owner    was    not    allowed    to    recover  tained."     And  see  Strain  v.  Wright,  7 

against  an  infant  supercargo  for  breach  Ga.    ^68;  JeiTord  v.   Ringgold,  6  Ala. 

of  instructions,  but  it  was  held  that  an  544;  Carpenter   v.  Carpenter,  415   Ind. 

action  of  trover  la^-.  142;    Goulding  v.  Davidson,  26  N.  Y. 

Where  an  infant  gave  a  promissory  60S;    Chandler   v.  Simmons,  97   Mass. 

note  in  payment  for  a  chattel  obtained  514;  Kilgore  r.  Johnson,  17  Tex.  341. 

by  fraud  and  pleaded   infancy  to  a  suit  In  Walker  i*.  Davis,!  Gray  (Mass.)  506, 

on  the  note,  it  was  held  that  he  might  a  minor  got  an  old  man  drunk  and  then 

be  sued  in  trover.     Walker  x\  Davis,  i  bought  hib  cow,  giving  his  note  in  pay- 

Gray    (Mass.)   506.     So  goods  bought  ment,  this  he  defeated  by  a  plea  of  in- 

by   an  infant  who    refuses  to  pay  for  fancy   and   he   was  then  held  in  trover 

them    may    be    replevied.     Badger  v.  for  the  value  of  the  cow,  which  had  been 

Phinney,  15  Mass.  359;   s.  c,  Am.  Dec.  sold  by  the   infant.     But  see,  where  the 

105;  Nolan  r.  Jones,  53  Iowa  387;  Ben-  infant' has  parted   with    the  property, 

nett  V.  McLaughlin,  13  III.  App.  349.  Fitts  v.  Hall,  9   N.    H.  441,  445;  Whit- 

An  infant  is  responsible  for  obtaining  comb  v.  Joslyn,  51    Vt.   79;  Burns  v. 

goods  on  credit  intending  not  to  pay  for  Hill,  19  Ga.  22. 

them.     Wallace   r.    Morss,  5    Hill  (N.  1.  Bitoppel. — •*  We    are     not    aware 

Y.)  391;  but  cf»  Campbell  v.  Perkins,  that  any  case  has  gone  the   length  of 

8  N.  Y.  430,  440,  or  where  he  makes  holding  a  party  estopped  by  anything 

payment  by  a  check  on  a  bank  in  which  he  has  said  or  done  while  he  was  under 

he  has  no  funds.     Matthews  v.  Cowan,  age ;  and  we  think  it  would  be  repug- 

59  111.  341.     But  there  is   no  civil  re-  nant  to  the  principle  upon  which  the 

»>pon8ibfIity  for  obtaining  goods  under  law  protects  infants  from  civil  liabili- 

lalse  pretences,  thoueh  the  infant  may  ties  in  general.    .    .    .     We  are  clear 

be  held  criminally.     People  v.  Kendall,  that  the  doctrine  of  estoppel  is  inapplic- 

25  Wend.  (N.  Y.)  399.  able  to  infants."     Brown  v.  McCune, 

Conversion,  however,  is  always  to  be  5  Sandf.   (N.  Y.)  224;  Burley  v.  Rus- 

disttnguished  from  the  breach  oV  a  con-  sell,  10  N.  H.  184;  s.  c,  34  Am.  Dec.  146; 

tract  to  sell  and   account  for  the  pro-  Conroe  v.  Birdsall,  i  Johns.  Cas.  (N. 

ceeds.     Munger  v,  Hess,  28    Barb.  (N.  Y.)    127;  Heath  v.   Mahoney,  7    Hun 

Y.)  75;  Burns  v.  Hill,  19  Ga.  22.  (N.  Y.)  100;  Studwell  v.  Shapter,  54 

In  Lewis  v.  Littlefield,   15  Me.  233,  N.  Y.  249;  Wieland  r.  Kobick,  1x0  111. 

an  infant  in  whose   hands  money  had  16;  s.  c,  51    Am.    Rep.  C76;  Lackman 

been  put  by  the  plaintiff  to  abide  the  re-  v.  Wood,  25  Cal.  147;  Norris  v.  Vance, 

suit  of  an  illegal  wager,  and  who  paid  3   Rich.   CS.  Car.)    164;    Carpenter   v. 

it  to  the  winner  after  a  notice  from  the  Carpenter,  45    Ind.    142;    Conrad    v. 

plaintiff  not  to  do  so,  was  held  liable  in  Lane,  26  Minn.  389;  s.  c,  37  Am.  Rep. 

trover.    Green  v.  Sperry,  16  Vt.  390.  412;  Hughes  r.  Gallans.  10  Phila.  618; 

So  if  an  infant  receive  goods  for  the  Merriam  v.  Cunningham,  11  Cush. 
purpose  of  bestowing  labor  on  them  and  (Mass.)  40;  Burditt  v.  Williams,  30 
»ubsequently  refuses  to  return  them  on  Fed.  Rep.  (Conn.)  697;  Sims  v,  Ever- 
demand,  he  is  liable  for  the  conversion,  hardt,  102  U.  S.  300;  Whitcomb  v.  Jos- 
Mills  x\  Graham,  4  Bos.  &  Pul.  140.  Ivn,  51  Vt.  79;  s.  c,  31    Am.  Rep.  678; 

Parsons  on  Contracts,  vol.  i,  p.  310,  firown  v.  Dunhiim,  1  Root  (Conn.) 
says:  "When  the  sale  [to  an  infant]  is  272;  Price  v.  Hewitt,  8  Ex.  146;  Bart- 
rescinded  [by  the  infant],  the  property  lett  T'.  Wells,  i  B.  &  S.  836;  De  Roo  v. 
in  the  goods  should  revest  in  the  seller,  Foster.  X2  C.  B.,  N.  S.,  272. 
so  far,  at  least,  that  if  he  find  them  in  The  civil  law,  however,  declares  any 
the  possession  of  the  infant  he  may  contract  made  under  these  circumstances 
peaceably  retake  them  as  his  own.  And  valid,  and   this   is   the   rule   in   Texas, 
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equity,  however,  to  hold  an  infant  responsible  for  any  contract 
that  he  may.  have  induced  by  his  misrepresentations  as  to  his  age, 

especially  where  his  appearance  bears  out  his  assertions.*     An  in- 

where  the  civil  law  formerly  prevailed,  rowed  money,  and  his  son,  who  wa< 
Kilgore  v.  Jordan,  17  Tex.  341,  where  next  in  remainder  and  an  infant,  wa.s 
the  whole  subject  is  fully  and  ably  dis-  witness  to  the  mortgage  deed,  and  the 
cussed.  Carpenter  v.  Pridgen,  40  Tex.  court  relieved  on  the  ground  of  the 
;^2.  In  Maryland,  too,  it  has  been  Ae/d  fraud  in  the  infant  by  not  giving  notice 
that  where  an  infant  forms  a  partner-  to  the  mortgagee  of  his  title.  That, 
ship  with  an  adult,  he  holds  himself  out  certainly,  was  a  very  strong  case;  for 
fraudulently  to  the  world  as  one  capa-  the  young  man  did  not  kmow^  but  had 
ble  of  contracting,  and  is  therefore  only  heard,  of  the  settlement  under 
bound  by  the  firm  contracts.  Kemp  v,  which  his  title  arose;  but  Lord  Cow- 
Cook,  i§  Md.  130.  PER  said:  'If  an  infant  is  old  and  cun- 

Intimations  are  sometimes  found  in  ning  enough  to  contrive  and  carry  on  j 

the  reports  that  infants  would  be  bound  fraud,   he  ought  to   make  satisfactbn 

by  gross  frauds.     Stoolfoos  v.  Jenkins,  for  it.'     In  Becket   v.  Cordley,   i  Bro. 

12  §.&R.( Pa.)  3^;  and  see  Sterling  I'.  C.  C.  358,  Lord  Thurlow"  says:  'If 

Adams,  3  Dav  (Conn.)  411;  Henry  v,  there  was  fraud  of  which  the  infant  was 

Root,  33  N.  Y.  526,  544.  conusant,  she  would  be  bound  as  much 

Where  an  infant  who  has  arrived  at  as  an  adult.'  In  Cicil  v.  Lord  Sall<- 
vears  of  discretion  stands  by  and  allows  bury,  2  Vern.  324,  an  infant  was  ietd  to 
his  property  to  be  sold  as  the  property  be  bound  by  an  offer  made  by  him  in  his 
of  a  third  person,  he  is  estopped  to  re-  answer,  whereby  the  other  side  were 
claim  it  from  the  purchaser.  Thomp-  delayed,  the  infant  not  having  imme- 
son  V.  Simpson,  2  Jones  &  L.  (Eng.)  1  lo;  diately  after  his  coming  of  age  applied 
Barham  v.  Turbeville,  i  Swan  (Tenn.)  to  the  court  to  retract  his  oflfer  and 
437;  Irwin  V,  Morell,  Dud.  (Ga.)  72;  amend  his  answer.  In  Savage  v.  Fov 
Whittington  v,  Wright,  9  Ga.  23;  Hall  ter,  9  Mod.  35,  the  court  Meld  that  m 
V.  Timmons,  2  Rich.  Ekj.  (S.  Car.)  120;  the  case  of  fraud,  infancy  or  coverture 
but  mere  knowledge  on  the  part  of  the  shall  be  no  excuse,'  and  the  court  not 
infant  will  not  raise  the  estoppel.  Nor-  only  recognized  the  case  of  Watts  t  . 
ris  V.  Wait,  2  Rich.  L.  (S.  Car.)  148;  Cresswell,  but  also  relied  on  Clerc  t. 
and  retention  of  the  purchase  money  Bedford,  13  Vin.  Abr.  536-7,  in  which 
will  create  an  estoppel  in  equity.  Tele-  case  Clerc,  an  infant  arid  clerk  to  an  at 
graph  Co.  v.  Davenport,  97  U.  S.  369;  torney,  had  a  mortgage  on  his  master's 
Merrittr.  Home,  5  Ohio  St.  307;  Com.  estate  and  engrossed  a  subsequent  mort- 
t'.  Shuman,  18  Pa.  St.  343;  Good-  gage  of  the  same  to  another  wthout 
man  v.  Winter,  64  Ala.  410.  But  giving  notice  that  the  estate  was  mort- 
generally  there  must  be  some  fraud,  gaged  to  him;  and  for  that  reason,  and 
Schnell  v.  Chicago,  38  111.  382.  It  is  on  the  ground  of  fraud,  his  morlgajje 
laid  down  by  some  courts  that  the  doc-  was  postponed.  Apply  these  principles 
trine  of  estoppel  r'/i /<zi>  has  no  applica-  to  the  present  case.  Did  not  William 
tion  to  infants.  McBeth  v.  Trahne,  69  Cory,  who  was  nearly  of  age  and  mar- 
Mo.  642;  Montgomery  v.  Gordon,  51  ried*  conceal  his  infancy.?  It  is  clear  he 
Ala.  377.  And  see  Bigelow  on  Estop-  did.  Did  he  not  employ  his  brother, 
pel  (4th  ed.),  pp.  579-586;  2  Herman  an  attorney,  to  prevail  upon  the  trustees 
on  Estoppel,  §  11x6-1122.  to  transfer  the  350/.  stock,  under  a  rep- 

1.  Equitable    Eatoppel. — In   Cory   v,  resen ta tion  that  they  ran  no  riak  in  do- 

Gertcken,  2  Mad.  40,  the  Vice  Chan-  ing  so?     He  did.  Was  not  that  a  fraud? 

CELLORsays:  "Though  in  general  a  pay-  The  concealment  of  his  infancy  under 

ment  to  an  infant  may  be  bad,  yet  if  the  such   circumstances    certainly '  was  a 

infant  practices  a  fraud  he  is  liable  for  fraud,  and  precludes  him  or  his  assigns, 

the  consequences.     At  law  an  infant  is  who  stand   precisely   in   his  situation, 

liable  m  tort,  and  cannot  plead  his  in-  from  calling  for  a  repayment." 

fancy;  as  where  (a  very  strong  case)  an  An   infant,  to  all  appearances  over 

action  of  assumpsit  was  brought  against  twenty -one  years  of  age,  engaged  in 

an  infant  for  money  embezzled  by  him.  business  ancl  borrowed  money,  repre- 

Bristow  v.  Eastman,  i  Esp.  172.    .    .    .  Renting  himself  to  be  twenty-two  years 

In  Watts  v.  Cresswell,  9  Vin.  415;  B.C.,  old.     His    estate    in    bankruptcy"  was 

2  Eq.  Abr.  515,  a  tenant  for  life  bor-  held  liable  in  equity  to  pay  the  debt 
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fant  is  not  liable  for  such  representations  in  an  action  for  deceit, 
although  this  rule  has  been  denied  in  some  jurisdictions.^     In  a 

Ex  parte  Unity  etc.  Banking  Asso.,  3  where  the  purchaser  of  an  infanfs  land 
3  DcG.  &  J .  63.  And  see  Inman  x\  In-  brought  a  bill  to  compel  specific  per- 
man,  L.  R.,  15  Eq.  260;  Nelson  r.  formance  on  the  ground  that  the  infant 
Stocker,  4  DeG.  &  J.  458;  Wright  v.  had  fraudulently  represented  himself  to 
S  no  we,  4  DeG.  &  Sm.  321.  In  Lem-  be  of  age,  but  the  court  refused  to  in- 
priere  v,  Lange,  L.  R.,  12  Ch.  Div.675,  terfere.  It  appeared,  however,  that  the 
an  infant  had  obtained  a  lease  on  the  purchaser  had  notice  that  there  was 
false  representation  that  he  was  of  age.  great  doubt  as  to  the  seller's  age,  and 
It  was  held  that  the  lease  must  be  it  also  appeared  that  the  bargain  was  a 
declared  void  and  possession  given  up  bad  one  on  the  part  of  the  infant,  who 
and  the  infant  enjoined  from  parting  was  under  the  control  of  his  father,  and 
with  the  furniture,  although  he  could  that  the  latter  assumed  the  whole  con- 
not  be  made  liable  for  use  and  occupa-  trol  of  the  negotiation  and  received  the 
tion,  benefit  of  the  price. 

Where  an  infant  has,  by  fraudulently  There  must,  however,  be  active  fraud 

misrepresenting  that    he   was  of  age,  on   the   part   of  the   infant.     Baker  xk 

induced  another  person  to  enter  into  Stone,  136  Mass.  405;  Brantley  f.  Wolf, 

contract  with  him,  under  which  mate-  60    Miss.    420.     out    in    FefgUKon    r. 

rials  were  supplied  and  work  done,  such  Bobo,  54  >iiss.  121,  a  female  infant  of 

person  may  maintain  an  action  against  nineteen,  knowing  lier  rights,  conveyed 

such  infant  to  obtain  a  return  of  the  land   to  her  father  for  the  purpose  of 

materials  in  the  possession  of  the  infant  enabling  him  to  borrow  money  by  giv  - 

and   an   account  and   payment  of  the  ing  a  mortgage  thereon   to  one   who 

value  of  so  much  of  such  materials  as  was    ignorant  of  her    minority.     The 

were  no  longer  in  his  control  and  dis-  money  was   loaned   and  subsequenth , 

position,    and    where    the    infant    has  the  lender  being  still  ignorant  of  hir 

accepted  a  bill  of  exchange  for  the  whole  minority,  the  father  conveyed  the  lar.d 

f>um  claimed  to  be  due  he  will  be  held  to  pay  the  debt.     The  infant,  on  reach - 

to  pay   it.     Campbell   f.   Ridgely,    13  ing   full  age,  brought  ejectment,  and  it 

Vict.  L.  R.  (Australia)  701.  was  held  that  a  court  of  equity   would 

Where    an   infant   cestui  que   trust  enjoin    her    from    asserting   her   legal 

induces  the  trustee  to  make  payment  to  title    and    thus    perpetrating    a  fraud. 

him    by    misrepresenting  his   age,  the  The  court  say:  "It  may  be  stated  as  a 

payment  is  a  discharge  of  the  sum  due.  general  proposition,  fully  borne  out  by 

Overton  r.  Bannister,  3  Hare  503.  the  authorities.  Ihat  whenever  an  infant 

An  infant  ward,  falsely  representing  who  has  arrived  at  years  of  discretion, 

liimself  to  be  of  age,  made  a  settlement  by   direct   participation  or   by   silence 

with  his  guardian,  taking  for  his  share  when  he  was  called  upon  to  speak,  has 

certain   building   lots    at   a   valuation,  entrapped  a  party  ignorant  of  his  title  or 

He  executed  a  discharge  to  his  guard-  of  his    minority,   into   purchasing   his 

ian.     No  advantage  was  taken  of  the  property    from    another,    he    will     be 

infant  in  such  settlement,  and  by  it  the  estopped  in  a  court  of  chancerv  from 

guardian  was  induced  to  surrender  a  setting  up  such  title."     But  see  fteer  v, 

certain  security  he  had   taken  for  his  Hovey,  i  Root  (Conn.)  179,  that  equity 

own  protection  in  managing  the  estate,  cannot  recognize  the  fraud  of  an  infant. 

fields  that  the  ward  cannot  now  disre-  1.  Deceit. — ^The  text  states  the  rule  of 

gard,  in  a  court  of  equity,  his  discharge,  the  common  law.    Johnson  v.  Pye,  i 

and  call  upon  the  estate  of  the  deceased  Sid.  258;  Price  v.   Hewett,  8  Ex.   146; 

guardian  to  account.     Hayes  r.  Parker,  Schouler,   Dom.    Rel.,  ^  425;  Adclphi 

41  X.T.  Eq.  630.  Loan    Asso.  v.   Fairhurst,  9   Ex.  422, 

In    Kentucky  an  infant  was  not   al-  430. 

lowed   in  equity  to  recover  land,  when  "We    think   the    fair    result    of   the 

\iy  induce  a  purchaser  to  take  the  land  American  as  well  as  the  English  cases 

f^he  had  made  oath  before  a  magistrate  is  that  an  infant  is  liable  in  an  action 

that  she  was  of  age.       Schmitheimer  x\  ex  delicto    for  an  act  of  wilful   fraud 

Eiseman,  7  Bush  (Ky.)  298.     And  see  only  in  cases  in  which  the  form  of  the 

Ferguson  v.  Bobo,  54  Miss.  I2x;  David-  action  does  not  suppose  that  a  contract 

»ion  V.  Young,  38   111.    145.     See   also  has  existed,  but  that  where  the  ^rava- 

Dibble  r.Jone«,5 Jones  Eq.  (N.Car.)  3S9,  meu  of  the  fraud  consists  in  a  transac- 
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few  States  an  infant  is  forbidden  by  statute  to  disaffirm  a  contract 
or  conveyance  procured  through  his  own  fraudulent  misrepre- 
sentations.* 

2.  Torts  againit  Infuits. — a.  Contributory  Negligence, — Infants 
have  the  same  right  as  adults  to  sue  for  any  injury  to  their  person 
or  property,*  the  suit  being  brought  by  guardian  or  next  friend. 
The  ordinary  principles  of  law  govern  such  actions,  except  in  so 
far  as  they  may  be  modified  to  be  adapted  to  the  immaturity  of 
discretion  or  judgment  of  infants,  and  these  modifications  are 
principally  met  with  in  treating  the  doctrine  of  contributory  neg- 
ligence in  its  application  to  children.  It  is  now  settled  law  that 
a  child  is  held  only  to  such  degree  of  discretion  and  care  as  is  to 
be  reasonably  expected  from  children  of  his  age,  and  children  too 
young  to  be  sui Juris  cannot  be  held  responsible  for  contributory 

tion  which  really  originated  in  a  con-  believe  that  he  was  of  age  when  the 
tract,  the  plea  of  infancy  is  a  good  de-  contract  was  made,  and  that  the  de- 
fence. For  simple  deceit  on  a  contract  fendant,  at  the  time,  sought  to  entrap 
of  sale  or  exchange  is  an  affirmance  by  him  into  the  contract,  then  secretlj  in- 
the  plaintiff  of  the  contract  of  sale  or  tending  to  repudiate  it  to  his  o«ii 
exchange,  and  there  is  no  cause  of  profit  and  to  the  plaintifiTs  lo^  he 
action  unless  some  damage  or  injury  would  be  liable  for  the  damage  result- 
results  from  it,  and  proof  of  damage  ing  from  his  fraud.  Yeager  v.  Knight, 
could  not  be  made  without  referring  to  60  Miss.  730. 

ail  J  proving  the  contract."      Gilson  v.  An   infant  majr  be  held  crtmindly 

Si)ear,  38  Vt.  311;  Curtin  v,  Patton,  11  liable   for  his  fraud.     Neff  v.  Landi», 

S.  &  R.  (Pa.)  309.    See,  however.  Rice  110  Pa.  St.  204. 

V.  Boyer,  108  Ind.  472;  s.  c,  58  Am.  But  mere  silence  b^  the '  infant  does 

Rep.  53,  where   the  court  says:  "Our  not     constitute     fraud.      Stillman    r. 

judgment,  however,  is  that  where  the  Dawson,  x  De  G.  &  Sm.  90. 

infant    does    fraudulently   and    falsely  1.  Rev.  Code  of  Iowa,  §  2239;  Comp. 

represent  that  he  is  of  full  age,  he  is  Laws  of  Kan.,  ch.  67,  (  3.    See  Proutr 

liable   in  an  action  ex  delicto  for  the  v.  Edgar,  6  Iowa  353;  Jaques  v.  Sax, 

injury  resulting  from  his  tort.    The  re-  39  .Iowa  367.      If,  however,  the  other 

suit  does  not  involve  a  violation  of  the  contracting  party  knew  of  the  infancjr 

principle  that  an  infant   is  not  liable  the  statute  does  not  apply.    Beller  ?. 

where  the  consequence  would  be  an  in-  Marchant,  30  Iowa  350. 

direct  enforcement  of  the  contract,  for  2.  An  in/ant  of  fourteen  can  recover 

the  recovery  is  not  upon  the  contract,  against  his  employer,  who  sets  him  to 

as  that  is  treated  as  of  no  effect,  nor  is  work  on  a  dangerous  machine  without 

he  made  to  pay  the  contract  price  of  the  instructing  him  as  to  the  danger,  for  an 

article  purchased  by  him,  as  he  is  only  injury     sustained.     Coombs    v,    Nev 

held  to  answer  for  the  loss  caused  by  Bedford  Cordage  Co.,  102   Mass.  57*; 

his  fraud.     In  holding  him  responsible  but  not,  however,  where  he  has  learned 

for  the  consequences  of  his  wrong  an  to  use   the   machine,  and   its  dangers, 

equitable  conclusion  is  reached  which  from   some  other  source.     Sulli%'an  r. 

strictly    harmonizes  with   the  general  India  Manf.  Co.  113  Mass.  396. 

doctrine  that  an  infant  is  liable  for  his  Although  an  infant  is  exempt  ffom 

torts."       Fitts    r.  Hall,  9   N.    H.   441;  arrest  for  debt,  Cassier's  Case,  139  Ma$6. 

Davidson  v.  Young,  38  111.   145;   Eck-  458,   either  upon   execution  or  niesne 

stein  V.  Frank,  i   Daly    (N.    V.)   334;  process,  he  cannot  maintain  an  action 

Schunemann  i'.   Paridise,  46   How.  Pr.  for  an  illegal  arrest  and  false  impruson- 

(N.  Y.)  426;   Towne    v.  Wiley,  23  Vt.  ment  against  the  officer  or  the  per><>» 

355,361  iscmble)\  Manning  r.  Johnson,  aiding  the  officer  in  making  the  arre»t, 

26    Ala.  453;  Hughes    i'.    Gallans,    10  if  the  arrest  was  made  upon  a  Talld 

Piiila.  (Pa.)  618.  writ;  and  the  fact  that  the  infant  noti- 

SembUy  that  if  the  plaintiff  can  aver  fied  the  defendant  of  his  infancy  at  the 

and  prove  that  he  was  induced,  by  the  time  of  the  arrest  is  immaterial.  Gassier 

positive  affirmation  of  the  defendant,  to  v.  Fales,  139  Mass.  461. 

074 


Toru,  LUbUity,  £U.  IXFA  iVTS,  Torts  Against  Infiuta. 

negligence.*  The  rule  may  be  generally  laid  down  that  the  age. 
the  capacity  and  discretion  of  a  child  to  observe  and  avoid  danger 
are  questions  of  fact  to  be  determined  by  the  jury,  and  his  re- 
sponsibility is  to  be  measured  by  the  degree  of  capacity  he  is  found 
to  possess;*  hence,  a  person  injuring  a  child  may  be  held  respon- 
sible to  him  under  circumstances  where  an  adult  could  have  re- 
covered nothing.  Where  the  infant  is  a  mere  trespasser  and  is 
injured  in  consequence  of  his  trespass  he  is  without  redress,  but 
in  such  cases  the  courts  are  lenient  to  the  infant  and  not  only 
require  that  the  injury  shall  occur  through  no  fault  of  the  adult 
in  order  to  relieve  him  from  liability,  but  also  allow  a  remedy  to 
the  infant  if  the  thing  causing  the  injury  is  such  as  naturally  at- 
tracts children  and  is  left  exposed  or  unguarded.  This  is  the 
principle  of  the  turn-table  cases  in  which  children  have  been 
allowed  to  recover  for  injuries  caused  by  playing  with  railroad 
turn-tables  which  were  left  unfastened  and  open  to  public  access,' 

1.  For  a  full  discussion  see  vol.  4,  p.  stopped.    But  in  Nagle  v.  Alleghan/ 

42,  Contributory    Negligence,  ^  Valley  R.  Co.,  88  Pa.   St.  35,  it  was 

22.  Shearman  &  Redfield  on  Negl.  (4th  Aeld  that  the  presumption  that  a  hoy  of 

c<l-)t  $  7^*  fourteen  has  capacity  to  avoid  danger 

In  Railroad  Co.  f.  Gladmon,  1^  Wall,  can  be  rebutted  only  by  clear  proof  of 

(U.  S.)  401,  Hunt,  J.,  said:  "Of  an  in-  absence  of  discretion,  the  court  saying: 

fant  of  tender  years  less  discretion   is  *'At  what  age  must  an  infant's  responsi- 

required  [than  of  an  adult]  and  the  de-  bility   for    negligence  be  presumed  to 

gree  depends  upon  his  age  and  knowl-  commence?    This  question   cannot  be 

edge.    Of  a  child  of  three  years  of  age  answered  by  referring  it  to  a  jury.  That 

less  caution  would  be  required  than  of  would  furnish  us  with  no  rule  wnatever. 

one  of  seven,  and  of  a  child  of  seven  It  would  give  us  a  mere  shifting  stand* 

]e«s   than  one  of   twelve    or   fifteen.*^  ard  affected  by  the  sympathies  or  pre- 

Ranch  v.  Lloyd,  31  Pa.  St.  358;  Thur-  judices  of  the  jury  in  each  particular 

bcr  V.  Harlem   etc.   R.  Co.,  60  N.  Y.  case.    One  jury  would  fix  the  period  of 

326.     Acts  that  in  an  adult  would  be  responsibility   at    fourteen,   another  at 

contributory  negligence,  such  as  would  twenty  or  twenty -one.     This  is  not  a 

justify  a  non -suit,  in   an   infant  would  question  of  fact  for  the  jury ,  but  of  law 

be  properly  a  question  to  be  left  to  the  for   the  court."     And   sec   Dietrich  f. 

jury.  Barry  v.  New  York  Cent.  etc.  R.  Baltimore  etc.  R.  Co.,  58  Md.  347. 

Co.,  92  N.  Y.  289.    And  in  Haycraft  r.  It  has  been  Ae/d  that  a  child  of  four 

Lake  Shore  R.  C5o.,  64  N.  Y.  636,  the  Is   incapable  of    negligence.      Fink  v, 

question  whether  a  girl  of  sixteen,  in-  Missouri  Furnace  Co.,  10  Mo.  App.  61; 

jured   by  her  own    carelessness,    was  Erie  etc.  R.  Co.  r.  Schuster,  113  Pa.  St. 

^ilty  of  contributory  negligence  wa»  412.     So  of  one  under  six.    Bay  Shore 

left  to  the  jury  under  instructions  that  etc.  R.  Co.  v.  Harris,  67   Ala.  6.     But 

«he  was  not  to  be  held  to  the  same  de-  see  Ryder  r.  New  York,  50  N.  Y.  Sup. 

I^ree  of  care  as  an  adult.     But  see  Atlas  220,  and   cf.  Johnson   r.  Chicago  etc. 

Engine    Works   v.   Randall,    100    Ind.  R.  Co.,  56  Wis.  274. 

293,  where  it  is  said  that  contributory  2.  Chicago  &  Alton  Ry.  Co.  v.  Beek- 

negligence  on  the  part  of  a  minor,  not  er,  76  111.  25. 

a  mere  child,  will  be  a  bar  to  recovery.  8.  See  more  fully  vol.  4,  Contribu- 

It  was  Me/d  in  Fauter  v,  Clark,   15  tory  Negligence,  f  22, »  2  on  p.  45 

111.   App.  470,  that  a  boy  of  fourteen  and  ^26.  Shearman  &  Redfield  on  Neg., 

'was  exercising  ordinary  care  in  obey-  §  73  (4th  ed.). 

ing  the  order  of  the  feeder  of  a  planing  The  owner  of  a  city  lot  is  not  liable 
machine  to  remove  a  sliver  caught  in  for  the  death  of  a  child  who  falls  into 
the  machinery  whereby  he  lost  his  hand,  an  unfenced  pond  on  the  lot,  it  not  be- 
lt appearing  that  he  was  ordered  to  do  ing  so  near  the  street  as  to  be  danger- 
^vhatever  the  feeder  directed,  and  that  oiis  to  passers.  Klix  v,  Nieman,  68 
Xhe  machine  could  have    been  easily  Wis.  271;  s.  c,  60  Am.  Rep.  854;  and 
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In  some  jurisdictions  the  negligence  of  the  parents  or  guardians 

of  small  children  which  is  in  any  way  contributory  to  the  accidetit 
is  imputed  to  the  children  and  prevents  a  recovery  by  them:  this 

rule  originated  in  New  York,  in  the  case  of  Hartfield  v.  Roper, 

and  has  been  followed  in  many  States,*  but  this  rule  is  not  appli- 

in   Schmidt  v,  Kansas   City  Distilline  the    defendant  where   the  earth  exci- 

Co.,  90  Mo.  284;  s.  c,  59  Am.  Rep.  16,  vated  had  been  thrown  on  the  plaintiir> 

it  was  held  that  an  action  for  the  death  lot  in  such  a  way  as  to  invite  htm  to 

of  a  child  by  falling  into  an  unfenced  climb  up  and  follow   defendant's  path 

pool   of  hot  water  sixty  feet  from  the  to  the  hole.    It  was  held  that  this  latter 

highway  and  two  hundred  and  twenty-  allegation  was  sufficient  to  send  the  ra^ 

five  feet  from   any  house,  may  not  be  to  the  jury. 

maintained  without  proof  that  the  place  It  is  on  this  principle  that  the  loni,' 

was  attractive  to  children,  or  that  to  line    of   turntable    cases    rests,  whtrt 

the    defendant's    knowledge    they    re-  children  have  been  injured  by  mcddlin? 

sorted  there  for  amusement.     Gramlich  with  unfastened  and  unguarded  railway 

V,  Wurst,  86  Pa.  St.  74;  s.  c,  27  Am.  turntables.    For  a  full  list  of  theseca*- 

Rep.  684;  Hargreaves  v.   Deacon,   25  see  vol.  4,  p.  53,  Contributory  Neg- 

Mich.  I.  LICENCE,  §  20;    Children  as  Tres- 

In  Galligan  v,  Metacomet  Manf.  Co.,  passers,  and  Shearman  &  Redfield  on 
143  Mass.  527,  the  court  says:  "Merely  Neg.  uthed.),  §73;  Beach,  Contr.  Neg, 
abstaining  from  driving  the  children  off  §  70.  In  McAlpin  v.  Powell,  70  N.  V. 
is  not  an  invitation  which  would  im-  126,  a  boy  often  years  was  not  allowed 
pose  any  duty  or  responsibility  for  the  to  recover  for  injuries  caused  by  a  de- 
use  of  the  lot."  Here  the  plaintiff,  seven  fective  fire  escape,  and  in  St  Lotus  etc. 
years  old,  fell  down  a  bank  in  a  vacant  R.  Co.  v.  Bell,  81  111.  76,  a  boy  of  nine 
lot  in  the  rear  of  her  house  and  sepa-  was  not  allowed  to  recover  for  an  in- 
rated  therefrom  by  a  fence  built  by  the  jury  received  when  meddling  with  a 
defendant's  workmen.  But  see  Moyni-  turntable;  but  in  both  these  cases  there 
ban  V.  Whidden,  143  Mass.  287.  was  no  negligence  proved  again&t  the 

In  Mangan  v,  Atterton,  L.  R.,  i  Ex.  defendant,  and  in  the  latter  case  the 
239;  s.  c,  4  H.  &  C.  238,  the  defendant  turntable  was  not  in  or  near  a  public  or 
placed  a  machine  on  the  side  walk  frequented  place.  In  Keffe  v.  Milwau- 
whete  anyone  could  set  it  in  motion,  kee  etc.  R.  R.  Co.,  21  Minn.  207,  the 
and  the  plaintiff,  four  years  old,  put  opposite  was  the  fact,  and  that  was  con- 
his  fingers  between  the  cog^^'heels  sidered  a  material  element  in  the  deci- 
while  his  brother  of  seven  was  turning  sion;  but  in  Kolsti  f.  Minneapolis  etc 
it.  It  was  held  that  being  a  trespasser  R.  Co.,  32  Minn.  133,  it  was  held  where 
he  could  not  recover.  And  see  Hughes  a  turntable  wds  latched  but  not  locked, 
V.  Macfie,  2  H.&C.744.  But  these  cases  and  the  fastenings  were  those  common- 
have  been  disapproved  in  England,  ly  in  use,  that  the  company  was  not  re- 
Clark  V,  Chambers,  L.  R.,  3  Q^  B.  D.  quired  so  to  fasten  the  turntable  that 
3^7t  339*  '^^^  trespass  must  be  the  boys  could  not  unfasten  it  and  set  it  in 
substantial   cause   oi  the   injury,  how-  motion. 

ever.  Daley  v.  Norwich  etc.  R.  R.  Co.,  1.  See  vol.  4,  p.  87,  Contributory 

26  Conn.  591.     As  in  a  case  where  the  Negligence,  \  38  (2),  and  statemec: 

defendant  negligently  hung  a  gate  and  of  Hartfield  r.  Roper,  21  Wend.  615,  on 

the  plaintiff,  six  years  old,  passing  by,  that  page.     The  Ne-w  Tork  rule,  a»  «- 

shook  it  and  it  fell  upon  him.  The  jury  may    be      called,     is      that    where   a 

having  found  ne  was  guilty  of  no  negli-  child   is    so   young  as   not  to  be  sai 

gence  he  was  permitted  to  recover  in  juris^  and   therefore   not  fairly  to  he 

spite  of  his  trespass.  Birge  v.  Gardiner,  held   responsible   for    the   exercise  of 

19  Conn.  507.     The   distinction   seems  such  degree  of  care  as  is  required  of 

to  rest  on  whether  the   defendant  has  persons  of  full  age,  fails  to  exercise  that 

reason   to  expect   from   tlie  attractive  degree  of  care,  the  negligence  of  hi*^ 

nature    of   the    dangerous    thing   that  custodians,  whether  parents  or  lawful 

children  would  go  to  it,  as  for  instance  guardians,  or  persons  to  whose  care  the 

in  the  case  of  Mackey  t'.  Vicksburg,  64  child   is   entrusted   by   them,  is  to  be 

Miss.  777,  a  child  of  six  sued  for  damage!  imputed    to    the    child.    In    the   saroe 

from  falling  into  a  hole  excavated   by  manner  as  if  they  were  acting  under  his 
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cable  when  the  child  has  been  in  the  exercise  of  the  ordinary  care 
of  an  adult,  nor  when  the  child  is  old  enough  to  exercise  reason- 
able care  in  its  own  behalf.*  It  is  to  be  observed  also  that  under 
this  rule  the  negligence  of  the  parent  or  guardian  must  occur 
when  he  is  acting  in  that  capacity,  and  there  must  be  actual  neg- 
ligence on  the  part  of  such  guardian.*  This  doctrine  of  imputable 
negligence  seems  to  rest  on  the  doctrine  of  the  identification  of 
parent  and  child,  but  that  doctrine  being  a  fiction  the  rule  is 
denied  in  other  jurisdictions,  and  the  infant  is  not  held  responsible 

directions,  instead  of  his  acting  under  street.    Cosgrove  v.  Ogden,  49  N.  Y. 

theirs.    Shearman  &  Redfield  on  Negl.  255.     And  see  JefTersonville  etc.  R.  Co. 

(4th  ed.),  ^  74.    These  learned  writers  v,  Bowen,  40  Ind.  545;  s.  c,  49  Ind.  154; 

deny,  however,  that  is   rule  is  settled  Leslie  v.  Lewiston,  62  Me.  468;  Chicago 

law'  in  A'ew  Tork  and  suggest  strong  &    Alton    R.  Co.    v.    Becker,    84    111. 

reasons  whjr  the  court  of  appeals  would  483. 

not    consider     the    question     as     res        Am^  of  CUld. — There  is  great  difficulty 

adjudicaia  ik  7$)'  ^^  defining  the  age  at  which  a  child  can 

A  full  list  of  cases  is  given  in  vol.  4,  be    subject    to    this    rule    of   imputed 

p.  87.     The  rule  is  probably  adopted  in  negligence,  or  the  age  where  it  is  negli- 

England.     Singleton  t\  Eastern  Co.  R.  gent  to  allow  the  child  to  go  abroad 

Co.,  7  C.  B.  (N.  S.)  287,  but  it  may  be  unattended.      A  jury  may  consider  it 

doubted  since  the  decision  of  Clark  x\  negligence  to  allow  a  child  of  ten  to  go 

Chambers,  L.  R.,  3  Q^B.  D.  327.  out  unattended  and  the  court  will  allow 

1.  McGarn'  xk  Coomis,  63  N.  Y.  104;  the  verdict  to  stand.  Karr  v.  Parks,  40 
O'Bnen  v.  NicGHnchy,  68  Me.  552.  In  Cal.  188;  Lovett  i\  Salem  etc.  R.  Co.,  9 
Ihl  V.  Forty-second  St.  R.  Co.,  47  N.  Allen  (Mass.)  557.  But  the  line  seems 
V.  317,  a  child  three  years  old  was  sent  to  be  drawn  under  eleven  years, 
by  its  parents  across  the  track  belonging  McMahon  v.  New  York,  33  N.  Y.  642. 
to  the  defendant,  attended  only  by  a  But  in  the  case  of  a  child  of  six  it  is  not 
child  of  nine  and  was  killed'  b^'  a  regarded  as  conclusive  evidence  of 
pa<i8ing  car.  and  in  an  action  by  the  negligence  to  allow  him  to  go  abroad 
parent  this  was  not  keld  to  be  such  unattended.  Oldfield  v,  Harlem  R. 
nej^ligence  as  to  bar  the  parent's  Co.,  14  N.  Y.  310.  So  of  a  child  of 
recovery.  And  see  Collins  v.  So.  eight.  Drew  v.  Sixth  Avenue  R.  Co., 
Boston  R.  Co.«  142  Mass.  301,  where  26  N.  Y.49.  Nine.  Sheridan  v,  Brook- 
the  question  of  negligence  was  left  to  lyn  etc.  R.  Co..  36  N.  Y.  39.  But  it  is 
the  |ury  in  a  case  where  a  child  of  four  negligence  in  law  to  allow  a  child  of 
was  permitted  to  be  on  the  street  with  two  to  go  unattended.  Callahan  v, 
a  sister  of  ten.  East  Saginaw  R.  Co.  Bean,  9  Allen  (Mass.)  401;  Kreig  v. 
V.  Bohn,  27  Mich.  ^03.  Wells,  1  E.  D.  Smith  (N.  Y.)  74.     But 

2.  Aetiul  lltffllfeaoe  of  Parent. —  see  contra  Boland  v.  Missouri  R.  Co., 
Lannen  v,  Albany  Gas  Co.,  46  Barb.  36  Mo.  484,  and  cf.  Gibbons  v.  WilU 
(N.  Y.)  264,  s.  c,  on  app.,  44  N.  Y.  lams,  135  Mass.  333  (three  vears); 
45c>,  where  the  judge  remarks  that  to  Mangam  v.  Brooklyn  R.  Co.,  36  Barb, 
hold  otherwise  •*  would  be  *  visiting  the  (N.  Y.)  230;  but  cf,  Ihl  v.  Forty- 
sins  of  the  fathers  upon  the  children'  to  second  St.  R.  Co.,  47  N.  Y.  317;  Staf- 
an  extent  not  contemplated  in  the  ford  r.  Reubens.  115  III.  196;  Robinson 
Decalogue  or  in  the  more  imperfect  r.  Cone.  22  Vt.  213  (four  years);  Glas- 
di^csts  of  human  law,"  and  of  Holly  v.  f.cy  v.  Hestonville  etc.  R.  Co.,  57  Pa. 
Boston  Gas  Co.,  8  Gray  132;  Mangan  r.  St.  172.  But  c/\  Chicago  x\  Major,  18 
Brooklyn  R.  Co.,  38  >f.  Y.  455.  III.  349   (six  years),  Chicago   v.  Starr, 

But  if  the  parent  has  used  reasonable  42  III.  174.     But  cf.  as  to  a  child  of  five, 

care,  and   the  child  escapes   from   the  Karr  v.  Parks,  40  Cal.  188. 

attendant  and   is  injured,  there   is   no  Where,    however,    the    act    of    the 

negligence  on  the  part  of  the  parent  to  parent  is  the  direct  cause  of  the  injury, 

be  imputed.     Thus  it  is  not  necessarily  his  negligence  is  imputed  to  the  child, 

net^ligence    to    permit    a  child    to    bfe  Morrison  t*.  Erie  R.  Co.,  56  N.  Y.  302, 

alone    in  a  room   where   the  door   is  and  cf.  Walters  t*.  Chicago  etc.  R.  Co., 

open.     Fallon  v.  Central   Park  etc.  R.  41    Iowa   71;  The    Burgundia,  29   Fed. 

Co.,  64  N.  Y.  13,  or  to  play  in  a  retired  Rep.  (N.  Y.)  464. 
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in  any  way  for  negligence  of  his  parent.*  This  seems  to  be  the 
true  rule.  In  those  jurisdictions,  also,  where  the  negligence  of 
the  parent  may  be  imputed  to  the  child,  regard  must  be  had  to  the 
circumstances  of  the  parents  or  guardians,  and  where  the  parents 
are  poor  or  laboring  people,  they  will  not  be  held  to  the  degree 
of  care  that  would  be  required  of  persons  more  able  to  guard 
their  children.*  Where  the  doctrine  of  comparative  negligence  is 
held,  the  New  York  rule  of  imputable  negligence  does  no  great 
injustice,  but  the  rule  of  comparative  negligence  is  not  applicable 
to  injuries  to  children  too  young  to  exercise  ordinary  care,* 

Whoever  deals  with  an  infant  must  have  due  regard  to  the  lack 
of  discretion  of  the  child,  and  a  person  selling  a  dangerous  explf>- 
sive  to  a  child  is  liable  for  any  injury  to  him  resulting  therefrom.* 

b.  Suit,  of  Parent  and  Child  for  Injury. — In  case  of  an  injun^ 
to  the  infant,  the  parent  is  entitled  to  an  action  for  his  loss  of 

1.  See  vol.  4,  p.  88,  Contributory  with  impunity."  Chicago  r.  Major,  i8 
Negl.,  f  38,1V.  I.  This  is  called  the  111.  349.  Equally  strong  is  the  language 
"  Vermont  rule"  by  Sheannan  &  Red-  of  the  court  in  O'Flaherty  v.  Union  R. 
field,  Negl.  (4th  ed.),  §  78;  Robinson  v.  R.  Co.,  45  Mo.  70:  "To  say  that  it  is 
Cone,  22  Vt.  213,  was  the  case  of  a  boy  negligentto  peimit  a  child  to  go  out  to 
nearly  four  years  old  who  was  run  play  unless  it  is  accompanied  by  -j^ 
over  while  coasting.  Redfield,  J.,  grown  attendant,  would  be  to  hold  thr. 
says:  ^  We  are  satisfied  that  although  a  free  air  and  exercise  should  only  be  en- 
child  or  idiot  or  lunatic  may  to  joyed  by  the  wealthy  who  are  able  to 
some  extent  have  escaped  into  the  employ  such  attendants,  and  would 
highway  through  the  fault  or  negligence  amount  to  a  denial  of  these  blessings  to 
of  his  keeper,  and  so  be  improperly  the  poor."  Chicago  v,  Hesing,  8j  H" 
there,  yet  if  he  is  hurt  by  the  negligence  204;  Kay  v.  Penn.  R.  R.  Co.,  65  Va. 
of  the  defendant,  he  is  not  precluded  St.  269;  Pittsburg  etc.  R.  Co.  v.  Pear- 
from  his  redress.  If  one  knew  that  son,  72  Pa.  St.  169;  Philadelphia  etc 
such  a  person  is  in  the  highway,  or  on  R.  Co.  v.  Long,  75  Pa.  St.  257;  Walters 
a  railway,  he  is  bound  to  a  proportionate  v.  C.  R.  I.  &  P.  R.  Co.,  41  Iowa  71; 
degree  of  watchfulness,  and  what  would  Hoppe  r.  Chicago  etc.  R.  Co.,  61  WU 
be  ordinary  neglect  in  regard  to  one  J57;  Frick  v.  St.  Louis  etc.  R.  Co.,  75 
whom  thf  defendant  supposed  a  person  Mo.  542;  Isabel  v.  Hannibal  etc.  R.Co^ 
of  full  age  and  capacity,  would  be  gross  60  Mo.  475. 

neglect  as  to  a  child  or  one  known  to  be        3.  See  vol.  3,  p.  373,  Comparative 

fhcapable  of  escaping  danger."    Norfolk  Negligence,    §    9,  when    mot  affli- 

etc.  K.  Co.  V.  Ormsby,  27  Gratt.  (Va.)  cable  to  children^  for   a  full  collection 

455;  Galveston  etc.  R.  Co.  v.  Moore,  59  of  cases  on  this  point,  and  cf,  Pittsburg 

Tex.  64;  Railroad   Co.  v.   Herbeck,  60  etc.   R.   Co.  v,   Bumstead,  48  111.  2Ji; 

Tex.    602;    Houston    etc.    R.    Co.    v.  Beach,   Contr.  Negl.,   ^    41;    Kunz  v. 

Simpson,    60    Tex.    103;    and    Beach,  Troy,  104  N.  Y.  344. 
Contr.  Negl.,  ^§  40-43.  4.  The  defendant  sold  gunpowder  to 

8.  Porarty  of  Parenta. — "A  large  ma-  an  infant  on  his  request,  and  the  infant 

jority  of  children  living  in  cities  depend  was  injured  by  the    explosion:    "The 

on  the  daily  labor  of  both  parents  for  case  cannot  be  distinguished  in  principle 

their  subsistence,  and  these  parents  are  from  that  of  a  man  who  delivers  a  cup 

unable  to  employ  nurses  who  can  keep  of  poison   to  an  idiot  or  puts  a  ra/or 

a  constant  and  vigilant    eye  momen-  into  the  hand  of  an  infant  in  its  cradle." 

tarily  on  their  children,  anci  we  cannot  Carter  v.  Towne,  98  Mass.  567.    So  one 

hold  as  a  matter  of  law  that  every  time  who  sold  toy-pistol  cartridges  toavoung 

a  child  of  four  years  of  age  steps  into  boy,  knowing  them    to  be  dangerous 

the    store    unattended    the    mother  is  and  that  the  boy  was  unfit  to  be  trusted 

guilty  of   such    negligence    as    would  with    them,   is    liable    for  the  con<«- 

authorize    every    reckless   or    careless  quences.     Binford  v.  Johnston,  82  Ind. 

driver  to  run  oVer  and  trample  it  down  426.     And  it   is   negligent  to  cntruit  * 
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services,  and  the  child,  for  any  permanent  injury,  the  effects  of 
which  reach  beyond  his  majority.  These  actions  may  be  brought 
concurrently.*  In  an  action  by  the  father  any  contributory  neg- 
ligence  on  his  part  would  be  a  defence,  but  such  negligence  is  no 
defence  in  an  action  brought  by  the  child.* 

€.  Compromises  for  Injuries. — Though  an  infant  is  liable  for 
torts,  he  is  not  bound  by  any  contract  he  may  make  in  a  settlement 
for  injuries  by  or  to  him.  So  a  note  given  in  settlement  of  an  injury 
is  good  only  for  the  actual  damage.*  A  parent,  as  such,  can 
make  no  settlement  for  an  injury  to  his  child  that  will  bind  the 
child* 

y.  AcnOVB  BT  AHB  AOAnTBT  IV7AVT8.— 1.  AotioiiB  by  Li&nU— An 
infant  is  entitled  to  sue  on  any  cause  of  action  accruing  against 
him,  but  he  is  not  considered  as  having  sufficient  discretion  to 
conduct  a  suit  in  person,*  and  the  suit  must  therefore  be  brought 

loaded    gun     to    one    incompetent  to  4.  Loomis  v,  Cline,  4  Barb.  (N.  Y.) 

handle  it.     Dixon   z\  Bell,  5  Maule  &  453.  C<?if/rtf»  Merrittr.  Williams,  Harp. 

Sel.  19S.    But  in  Poland  r.  Earhart,  70  (S.  Car.)  306.     See  also   Passenger  R, 

Iowa  285,  it  was  held  that  an  allegation  R.  Co.  t*.  Stutler,  54  Pa.  St.  375. 

that  the  defendant  sold  a  revolver,  in  6.  AppMranee    by    Attomty.— It    is 

violation  of  the  statute,  to  the  plaintifTs  well  settled  that  an  infant  cannot  sue  in 

minor  son,  fifteen  years  old,  with  which  person  or  by  attorney.    Jeffrie  v.  Robi- 

he  afterwards  injured  himself,  does  not  deaux,  3    Mo.  ^y.  Miles  v.  Boyden,  3 

show  a  cause  of  action  in  the  plaintiff  Pick.  (Mass.)   213;  Clark    r.  Turner,  i 

to  recover  for  loss  of  service  and  ex-  Root  (Conn.)  200;  Mockey  v.  Gre\ .  2 

pense  of  caring  for  him.     It  should  also  Johns.  (N.  Y.)  192;  Nicholson  r.  VV'il- 

show  that  the  accident  ought  to  have  born,   13  Ga.  467;  Wright  7/.  McNatt, 

been    anticipated  by  the  defendant  as  40  Tex.  425;  McGiffcn   v.  Stout,  Coxe 

the  probable  result  of  the  sale.     And  (N.J.)  92. 

see   2  Shearman  &   Redfield  on  Negl.  An  infant  brought  a  suit  by   Yier  pro- 

(4th  ed.),  f  686.  cketn  ami\  in   a  court  of  law.     After- 

1.  Central  R.  R.  v.  Brinson,  64  Ga.  wards  she  employed   an   attorney  and 

475;  Houston  etc.   R.  Co.  r.  Miller,  51  requested  him  to  dismiss  the  suit,  which 

Tex.  271;  Pratt  Coal  and  Iron  Co.  v.  was  accordingly  done.     Amotion  was 

Brawlev.  83  Ala.  371-;  Sibley  v.  Ratliffe,  subsequently  made  in   the  name  of  the 

8    S.   W.   Rep.   (Ark.)  6%.     See  also  infant  by  her /r<>cA«*  ami,  asking  the 

Propst  V,  Ga.  Pac.   Ry.  Co.,  83.  Ala.  court  to  strike  out  the  entry  of  "off," 

518.  which  had  been  made  in  the  case,  and 

S.  This  distinction  is  clearly  brought  reinstate  it    on   the    docket  for  trial. 

out  in  Bellefontaine  etc.  R.  Co.  r.  Sny-  Heid: 

der,  jr.,  18  Ohio  St.  3^  (suit  by  infant),  ist.  That  the  infant,  until  she  reached 

and  Bellefontaine  etc.  R.  Co.  v.  Snyder,  the  age  of  twenty-one  years,  was  in- 

sr.,   24  Ohio  St.  670  (suit  by  parent),  competent  to  appoint  an  attorney,  or  to 

See  Louisville  etc.  Canal  Co.  v.  Mur-  take  any   step  in  the  suit  which  could 

phv,  q  Bush  (Ky.)  552;  Gleasiiy  r.  lies-  bind  her  rights, 

tonville  etc.  R.'  R.  Co.,  57  Pa.  St.  172.  2nd.  That  the  appointment  of  an  at- 

%.  Ray  V.  Tubbs,  50  V't.  688;  Hanks  torney  by  her  being  nugatory,  his  dis- 

t».  Deair3  McCord  (S.Car.)  257;  Ware  missa'l    of   the   suit  was  simply   void. 

1'.  Cartledge,   24   Ala.  622,   Pitcher  t*.  Wainwright  v.  Wilkinson,  62  Md.  146. 

Turin    Plank   Road   Co.,  10  Barb.  (N.  But  see   Stumps  v.  Kelley,  22  III.  140, 

Y.)  436.  where  it  is  Aehi  thAt  it  is  not   necessary 

Where  an  infant  compromises  for  an  to  sue  out  process  by  a  next  friend. 

injury  done  to  himself,  he  may  recover  Where,   however,  an    infant    h    co- 

enough  more  than  he   has  received  to  plaintiff  with   an   adult,  his  appearance 

rnake  full  compensation.     If  full  satis-  by   the   attorney  of  the   adult  is  valid; 

faction  has  been  already  made  he  is  en-  and   in  such  case  an  appeal  to  the  hu- 

titlcd   to  nominal  damages.     Baker  r.  prcme  court  will  not  be  dismissed  bc- 

Lovett,  6  Mass.  78.  cause  the  infant  does   not   appear  by 
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in  his  name  by  his  guardian  or  by  a  third  person  who  is  styled  the 
next  friend  ox  prochein  ami}  In  some  jurisdictions  the  suit  may 
be  instituted  either  by  the  general  guardian  or  by  a  next  friend  • 
but  elsewhere  the  general  guardian  conducts  the  suit,  although 
a  next  friend  may  be  appointed  if  the  guardian  do  not  dissent,  or 

guardian  or  guardian  ad  litem.  Chand-  a  pension  agent  employed   by  him  to 

ler  7'.  Chandler,  78  Ind.  417.     And  the  collect  pension  money  collected  by  him. 

father  cannot  sue  on  a  contract  made  Thomas  v»  Bennett,  56  Barb.  (N.  Y.) 

by  his  minor  son.     Osburn  v,  Farr,  42  197.     And  in  all  notices  and  rules  in  a 

Mich.  134.  case  the  next  friend  uses  his  own  name. 

Employment  of  Attorney. — ^This  rule,  People  v.   New  York,  11    Wend.  (N. 

however,  does  not  prevent  a  next  friend  Y.)  164. 

from  employing  an  attorney  to  conduct  A  suit  in  equity  for  a  legacy  should 

the  case,  and  in  fact  that  is  considered  be  brought  in   the   name  of  the  infant 

one  of  his  duties,  "as  he  is  not  supposed  and   not  that  of  the  guardian,  though 

to  be  a  person  learned  in  the  law,  and  payment  can  only  be  legalh*  made  to 

his  intervention  is  by  no  means  designed  the   latter.     Simpson  x\  King,  i  Irtd. 

to  dispense  with   the  services  of  an  at-  Eq.  (N.Car.)  11.  And  see  Hovt  v.  Hil- 

torney  to  carry  on  the  proceedings  and  ton,  2  Edw.  Ch.  (N.  Y.)  202;  Lemon  r. 

to  try  the  cause,  if   necessary."     Balti-  Hausbarger,  6  Gratt.  (Va.)  301. 

more  etc.   Ry.  Co.   x'.   Fitzpatrick,  36  Where  the  suit  is  in  the  name  of  the 

"^  Md.    619;    Carter    v.   Mon^omery.  2  next  friend  for  the  benefit  of  the  infant, 

Tenn.   Ch.  45s;  People  t^.  New  York,  there  is  no  cause  of  error.    It  is  enough 

11  Wend.  (N.  Y.)  164.  It  would  seem  if  it  appears  that  the  action  is  for  the 
I0  follow  that  the  infant  would  be  bound  benefit  of  the  infant.  Gulf  Cal.  etc 
io  pay  the  attorney  for  his  services,  but  Ry.  Co.  v.  Styron,  66  Tex.  421.  And 
one  case  intimates  that  the  next  friend  sec  Elrod  v,  Lancaster,  2  Head  (Tenn.) 
cannot  bind   the     infant  for  attorney's  571. 

fees.     Houck  r*.  Bridwell,  28  Mo.  App.  *   2.  Barwick  v.  Rack  ley,  45  Ala.  215; 

644.  Cook  V.  Adams,  27  Ala.'  294;  Sutton  v. 

Where   the   next  friend  dies  pending  Nichols,  20  Kan.  43;  Kleflfel  v. Bullock, 

the  suit,  the  infant's  attorney  should  at  8  Neb.  336;  Hurt  x\  Southern  Ry.  Co., 

once   move   for   the  appointment   of  a  40  Miss.  374  (and  is  not  bound  to  show 

new  one.  Bracey  r.  Sandiford,  3  Madd.  he   has   no  guardian);  Brown  r.  Hull, 

468;  and  where  the  party  named  as  next  16   Vt.  673;    Judson    v.  Blanchard,  3 

friend  is  dead  at  the  institution  of  the  Conn.  579;  Perkins  v.  Wright,  37  Ind. 

suit,  the  infant  may  amend  and  substi-  27;  Evans  v.  Mason,  i  Lea  (Tenn.)  :6; 

tute  a  new  name.     Bond   v.  Dillard,  50  Fox  v.  Minor,  32   Cal.  \i\.    In  Deford 

Tex.  302.  r.  Keyser,  30   Md.    179.   the  court  dc- 

1.  Hooks  V.  Smith,  18  Ala.  338;  cides  that  infants  were  properly  reprc- 
Strode  T'.  Clark,  12  Ala.  621;  Jennings  sented  by  next  friend,  although  they 
V,  Collins,  99  Mass.  29;  Raymond  i'.  had  a  guardian  appointed  by  the  or- 
Sawyer,  37  Me.  406;  Price  i'.  PhcEnix  phans  court,  and  says:  *'By  the  com - 
Mut.  Ins.  Co.,  17  Minn.  497;  Jack  v,  mon  law  infants  could  sue  or  defend 
Davis,  29  Ga.  219;  Fox  v.  Minor,  32  only  by  guardian.  It  was  by  the  statute 
Cal.  111.  So  where  a  promise  is  made  of  Westminster  i,  ch.  48,  that  they  were 
*'to  the  guardian  of  the  minor  children  authorized  to  sue  by  prochein  ajw/inao 
of  A.  B,"  it  was  held  that  the  action  assize;  and  by  the  statute  of  We^t- 
roust  be  brought  in  the  name  of  the  minster  2,  ch.  I5,*that  they  were  author- 
children.  Carkskadden  x\  McGhee,  7  ized  so  to  sue  in  all  other  actions.  And 
W.  &  S.  (Pa.)  141;  Wilson  T'.  Unselt,  according  to   Lord  Coke,  since  these 

12  Bush.  (Ky.)  215.  And  where  suit  statutes  an  infant  shall  sue  by /rwM* 
was  brought  in  the  name  of  the  guardian  ami  and  defend  by  guardian.'*  2  Just 
the  judgment  was  reversed.  Longstreet  261,390;  Co.  Litt.  135  ^.,  and  Fitz- 
V.  Tilton,  Coxe  (N.  T.)  38;  Bradley  v.  Herbert,  in  the  N.  B.  (27)  II.,  lays  it 
Amidon,  10  Paige  (N.  V.)  235.  But  by  down  that  "an  infant  shall  sue  bf 
statute  in  Nevada  the  guardian  sues  in  prochein  ami,  but  if  the  infant  be  de- 
his  own  name.  Ricord  v.  Central  Pa-  fendant  in  any  action  he  shall  make  hii 
citic  Ry.  Co.,  15  Nev.  167;  and  in  New  defence  bv  guardian  and  not  by /riH'M"* 
^'ork  the  guardian   was  allowed  to  sue  ami,^'    Mr.  Hargrave  thinks  it  prob- 
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• 
if  his  interests  are  in  any  way  adverse  to  those  of  his  wards.*  It 
is  not  necessary  that  the  suit  should  be  instituted  with  tlie  knowl- 
edge and  consent  of  the  infant,*  but  the  next  friend  or  guardian 
while  conducting  the  suit  is  regarded  as  an  officer  of  the  court, 
appointed  to  look  out  for  the  interests  of  the  infant  in  this  par- 

• 

able,  however,  that  neither  Fitzher-  next  friend.     Spencer  v.  Robbtns,  106 

B ERT  nor  LordCoke  designed  to  be  un-  Ind.  580.    And  cf.  Wettig  v.  Langdon, 

derstood  as  excluding  the  election  to  sue  11  Vict.  L.  R.  (Australia)  530;  Wol- 

exXher  hy  ^rockein  ami  or  by  guardian,  ford  r.  Oakley,  43   How.  Pr.  (N.  Y.) 

and  in  accordance  with  this  suggestion  118. 

have  been   the  decisions  and  the  estab-  An  infant  married  woman  in  Indiana 

li<hed  practice.     2  Wms.  Saunders,  5th  can   have  no  guardian,   and  therefore 

ed.,  117/  I."  she  sues  in   reference   to   her  separate 

See  also  Roberts  v.  Maddox,  5  Ark.  property  by  a  next  friend.    Ex  parte 

^1;   Bradley   v.  Amidon,  10   Paige  (N,  Post,  47  Ind.    143.     And  cf,  Dugas  v, 

Y.)  235.  Gilbeau,  15  La.  Ann.  581. 

The  court  will  not  permit  anyone  to  It  seems"^  to  be  a  practice  In  suits  by 

act  as  next  friend  who  ha&  any  adverse  an  infant  wife  that  the  husband  should 

interest  to  the  infant.     Walker  f.  Crow-  be  allowed  to  join  as  a  co-plaintiff  and 

dcr,  2  Ired.  Ch.  (N.  Car.)  478.  then  the  suit  proceed  under  the  direc- 

1.  This  whole  matter  of  the  practice  tion  of  the  next  friend  of  the  wife.  Hop- 
in  suits  by  and  against  infants  is  often  kins  v.  Vergin,  11  Bush.  (Ky.)  677; 
rt'«^lated  by  statute,  and  the  statutes  of  Adams  v.  Hannon,  3  Mo.  222.  And 
each  State  should  be  carefully  looked  at  the  wishes  of  the  husband  should  be 
for  the  details.  consulted.     Anderson  T'.  Anderson,  11 

In  Simpson  x\  Alexander,  6  Coldw.  Bush.  (Ky.)  327. 
(Tcnn.)  619.  the  court  says:  ''And  al-  8.  Conatnt  of  Infant. — Barwick  v. 
though  the  practice  of  allowing  an  in-  Rackley,  45  Ala.  215,  where  it  is  said, 
fant  to  sue  by  his  guardian,  def^cribing  '*a  motion  to  dismiss  was  made  founded 
him  as  such,  has  prevailed  in  this  State,  on  a  petition  of  the  infant,  on  the 
still  he  is  in  all  respects  the  next  friend  ground  that  the  next  friend  was  a  mere 
of  the  infant.  He  is  charged  with  all  volunteer  atul  tiled  the  said  petition 
the  duties  and  liabilities,  subject  to  the  without  the  Knowledge  or  consent  of 
same  restraints,  and  bears  the  same  re-  the  infant;  that  said  next  friend  was 
lation  to  the  infant  and  the  suit  as  believed  to  be  irresponsible;  that  said 
though  he  had  been  described  as  the  infant  was  sixteen  years  of  age  and  had 
next  friend  of  the  infant.  ...  He  a  guardian  able  and  willing  to  reprcnent 
is,  in  the  conduct  of  the  suit,  subject  to  him  .  .  .  and  that  the  interference 
the  control  of  the  court;  and  if  he  fail  of  the  said  Racklev  in  the  affairs  of 
to  do  his  duty,  or  if  any  other  sufficient  said  infant  was  wholly  unauthorized  by 
ground  be  brought  to  the  knowledge  of  him.'*  The  court  overruled  the  motion, 
the  court,  as  if  he  have  an  interest  in  holding  ''the  true  doctrine  on  this  sub- 
the  subject  mattor  of  the  litigation  an-  ject  to  be,  that  it  is  not  necessary  toob- 
tagonistic  to  the  interests  of  the  infant,  tain  either  the  consent  of  the  infant  or 
the  court  not  only  has  the  power,  but  the  leave  of  the  court  in  such  cases  be- 
lt 18  its  duty  to  remove  him  and  appoint  fore  the  commencement  of  a  suit."  And 
another,  who  may  be  more  faithful  or  see  Morgan  v.  Thome,  9  Dowl.  Pr.  228; 
not  subject  to  a  similar  temptation."  s.  c,  7  M.  &  W.  400;  Pyne  r.  Wood, 
See  Daniels' Ch.  Pr.  ^68.  145  Mass.  5^8;    Fulton    v.   Rosevelt,    i 

Thomas  T'.  Dike,  II  Vt.  273;  Robson  Paige    (N.  \'.  )    178.     But   where   two 

T'.  Osbom,  13  Tex.  298.     In  Texas^  by  suits  are  in^^tituted  in  behalf  of  the  in- 

Ktatute,  a  special  guardian  must  always  fant  at  the  same  time,  the  court  will  in- 

bo  appointed.    Bond  t*.  Dillard,  50  Tex.  stitute  an  inquiry  which  is  most  for  the 

302.     And  in  Alabama  the  infant  may  advantage   of   the   infant.     Dormer  v. 

sue  by  next   friend,  whether  he  have  a  Fortescue,  3  Atk.  130. 

general    guardian    or    not.     Hooks  x*.  The   court  will  direct  an   inquiry   if 

Smith,  18  Ala.  338;   Hunt  t*.  Southern  the  suit  brought  is  for  the  benefit  ot'^thc 

Ry.  Co.,  40  Miss.  374.                     *  inlunt,  and  if  it  is  not,  proceedings  will 

In  Indiana  an  infant  can   prosecute  be  stayed.  Richardson  7'.  Miller,  i  Sim. 

an  action,  even  a  cross  action,  only  by  133;  Fulton  v.  Rosevelt,    i    Paige  (N. 
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ticular  suit,  and  to  whom  is  entrusted  its  management  and  con- 
trol.* No  relationship  between  the  infant  and  the  next  friend  is 
necessary,*  although  the  father's  natural  right  to  appear  as  next 
friend  is  to  be  respected,*  but  apart  from  that  any  person  may  act 
as  next  friend  without  regard  to  his  means  or  standing  who  can 
give  security  for  the  costs.*     The  infant  cannot  be  held  respon- 

Y.)  178;  Qarr  r.  Drake,   2  Johns.  Ch.  agreeing  to  pay  the   costs  of  suit    It 

(N.  Y.)  542.     But  the  enquiry  will  not  was  held  that  as  C   was  next  friend  in 

be  made  on  the  instigation  o(  the  next  all   but    name,  he    was    liable  on  his 

friend  himself,     i  Dan.  Ch.  Pr.  ♦73.  agreement. 

1.  Offletr  of  Court. — That  the  next  8.  Rue  v.  Meirs,  43  N.  J.  Eq.  37;; 
friend  is  regarded  as  an  officer  of  the  Woolf  v.  Pemberton,  6  Ch.  Div.  19, 
court,  see  Baltimore  etc.  Ry.  Co.  v,  where  a  suit  had  been  institated  in 
Fitzpatrick,  36  Md.  619;  Klaus  v,  behalf  of  infants  by  a  next  friend  with- 
State,  54  Miss.  644;  Bartlett  x^  Batts,  out  the  knowledge  of  their  father,  and 
14  Ga.  539;  Isaacs  v.  Boyd,  5  Port,  it  was  held  that  the  father  had  a  right 
(Ala.)  3®.  Who  manages  the  suit,  to  be  substituted  as  next  friend  even 
Sutton  V,  Nichols,  20  Kan.  43.  after  a  decree  had  been  rendered.    But 

The  court  has  authority  to  remove  the  where  the  father  sued  as  next  friend 

next  friend  at  any  stage  of  the  case  and  without  leave  of  court  and  it  appeared 

appoint  another  w^here  it  is  for  the  in-  that  the  father  had  an  interest  in  the 

fant's  benefit.      Barwick  v.  Rackley,  45  suit  adverse  to  that  of  the  infant,  the 

Ala.  215;  Klaus  v.  State,  54  Miss.  644;  court  dismissed  the  suit.     Patterson  r. 

Deford  v.  Keyser,  30  Md.  179,  and  so  Pullman,  104  111.  80. 

in  Mills  t;.  Humes,  22  Md.  346,  where  4.  "In  England  a.  frocJkein  ami  is  i^- 

the  next  friend  was  a  material  witness  pointed  by  the  court,  and  he  must  be  a 

for  the  plaintiff  and  disqualified  by  his  man   of  character  and   substance;  but 

position    from    testifying.      Da  vies    v,  here  any   person  who  chooses  can  act 

Locket,  4  Taunt.  765;  >larttn  v.  Wey-  as  such,  no  matter  what  his  means  and 

man,  26  Tex.  460;  Tate  v.  Mott,  06  N.  standing  may  be,  provided  he  can  give 

Car.  19;  Guild  r.   Cranston,    8  Cush.  security  for  costs.     We  do  not  mean  to 

(Mass.)  S06;  Bank  of  U.  6.  v.  Ritchie,  say  that  this  has  been  settled  by  judi- 

8  Pet.  (C  S.)  128;  Simpson  v.  Alexan-  cial  determination,  but  by  a  practice  j-o 

der,  6  Coldw.  (Tenn.)  619;    Brown   v.  long  pursued  and  acquiesced  in  as  to 

Hull,  16  Vt.  677;  Hood  V.  Pearson,  67  render  it  impossible  to  alter  it  but  bv 

Ind.  368.     So  also  where  the  next  friend  legislative  enactment.*'     Miles  r.  Kaig- 

refused   to   appeal.     DuPuy   v.   Wels-  ler,  10  Yerg.  (Tenn.) 

ford,  28  W.  R.  762;  Ward  v.  Ward,  x  "  It  has  been  before  stated  that  anr 

Mer.  706;  Russell  v.  Sharpe,  i  Jac.  &  person  who  may  be  willing  to  undertake 

W.  482.  the  office  may  be  the  next  friend  of  an 

The   next    friend    cannot    withdraw  infant.     .     .     .      Though  it  has  been 

from  the  case  without  the  permission  of  doubted,  it  is  now  clear  that  a  next 

court.     Melling   v.    Melling,  4   Madd.  friend  of  an  infant  need  not  be  a  person 

261.  of  substance."     Daniels,  Ch.  Pr.  *74: 

Where  the  next  friend  is  in  any  way  Green   v,  Harrison,  3   Snecd  (Tenn) 

connected  with  the  defendant  he  should  131;  Robson  v.  Osbom,   13  Tex.  39S: 

be  removed.     Burgess  v.  Bottomley,  25  Cook  v,  Rawdon,  6  How.  Pr.  233. 

Ch.  Div.  243;  Gee  v.  Gee,  12   W.  R.  Where  the  next  friend  is  irresponsi- 

187.     And  see  Ball  v.  Miller,  50  Iowa,  ble  or  insolvent   he   may  be  removed. 

634.     So  if  he  shows  an  unwillingness  Smith  ^^  Anderson,   i   Bail.  (S.  Car.^ 

to  prosecute     the    action.       Hardy    v.  123.     Or  required  to  give  security  for 

Scanlin,    i    Miles    (Pa.)   87;    Ward   v.  costs.     Fulton  v.  Rosevelt,  i  Paige  (N. 

Ward,  3  Mer.  706.  Y.)  178.     Giving  security  for  costs  will 

2.  Burns  v.  Wilson,  i  Mo.  App.  179;  not  obviate  the  necessity  of  suing  bv 
Guild  V.  Cranston,  8  Cush.  (Mass.)  506;  next  friend.  Sutton  v,  Nichols,  20  Kan. 
Bartlett  v.  Batts,  14  Ga*.  539.    In  Evans  43. 

V.    Mason,    i    Lea      CTenn.)     26,    A  Thp  defendant  cannot  be  appointed 

slandered    B's    daughter   by    charging  as   next   friend.      Payne  v.  IJttle,  13 

her  with  criminal   intercourse  with  C.  Beav,  114.     But  where  the  next  friend 

C    thereupon   authorized   B  to  sue  A,  is  a  defendant  in  right  of  his  wife  h» 
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sible  for  costs,'  which  must  be  borne  by  the  next  friend  in  the 
event  of  the  suit  going  against  the  plaintiff  *  but  it  seems  that  the 
next  friend  will  be  allowed  to  reimburse  himself  from  the  estate 
of  the  infant  if  it  appears  that  he  has  conducted  the  suit  carefulljr 
and  in  good  faith.'  In  practice  the  next  friend  is  rarely  appointed 
by  the  court  by  special  order,  the  recital  in  the  writ  being  con- 
sidered sufficient  evidence  of  appointment,  unless  objection  is 
made  by  the  defendant,  in  which  case  the  proper  order  may  be 
supplied  ;*  in   fact,  the  next  friend  is  hardly  considered  to  be  a 


name  will  be  stricken  out  as  defendant,  may  move  to  dismiss.  Keeran  v.  Clow- 
Lewis  t'.  Nobbs,  8  Ch.  Div.  591.  ser,  5  Blackf.  (Ind.)  604. 

A  next  friend  or  guardian  appointed         In  Massachusetts  the   next  friend  W 

out  of  the  jurisdiction  must  have  special  not  liable.    Crandall  i>.  Slaid,  11    Met. 

authority  to  sue.     Williams  v.   Storrs,  288;  overruling  Blood  v.  Harrington.  & 

6  Johns.   Ch.  (N.  Y.)  -^Ty,  Verrierr.  Pick.   552.     And  Wildb,  J.,  says  the 
Vcrrier,7Phila.  (Pa.)  618.  defendant    can    call   on  the   infant  to 

1.  C  o  ■  t  s. — "  No    execution    issues  furnish  an  endorser  for  costs  or  become 

against  the  infant  for  the  cost;  for  it  is  nonsuit,  and    the  liabili^  thus  falls  on* 

said  costs  came  in  lieu  of  the  common  the   infant.     Smith   v.   Floyd,    i    Pick, 

law   amercement  of   the  plaintiff  pro  275,     And  see  Howett  v.  Alexander,  1 

falso  clamor e^   and  the  plaintiff  could  Dev.  (N.  Car.)  431. 
not  be  subject  to  amercement,  and   of        8.  Cook  v.  Adams,  27  Ala.  294.    Ty- 

course  could  not  be  liable  to  its  substi*  ler.  Infancy  and  Cov.,  ^  143,  says:  "The 

tute."  Cook   V,   Adams,   27    Ala.   294;  rule   laid  down  by   Lord    Thurlow   in- 

Hefl  V,  McGill,  3  Pa.  St.  256;    Sproule  this  regard  is,  that  no  degree  of  mistake 

X'.    Botts,  5  J.  J.    Marsh.   (Ky.)    162;  or    misapprehension   will   be  sufficient 

Bouche  V.  Ryan,  3  Blackf.  (Ind.)  472.  to  charge  the  prockein  ami  with  costs; 

See  contra  Howett  v.  Alexander,  i  Dev.  and  that  anyone  who  will  stand  forward 

(N.   Car.)'  431,   where    execution   for  in  that  character  on  the  behalf  of  in- 

costs  issued  against  an   infant  plaintiff  fants  is  to  be  encouraged  to  every  pos* 

on  the  ground  that  no  one  would  un-  sible  extent  to  which  he  can  be  supposed 

dertake  the  office  of  next  friend  if  made  to  intend  the  infant's  benefit.  Whittaker 

liable  for  costs.  r.  Marlar,  i  Cox  Cas.  285.  Lord  H  ard- 

Execution  for  costs  issues  against  the  wicke  held  that  if  it  appear  that   the* 

estate    of   the    guardian.      Schoen    xk  next  friend  was  sufficiently  warranted 

Schlessinger,  57  How.  Pr.  (N.  Y.)  490.  in  bringing  suit,  and  that  it  was  brought 

S.  Newton  r.  L.   B.  etc.  R.  R.  Co.,  on  and  continued  in  a  reasonable  man- 

7  Dow  &  L.  328:  Beames  v.  Farley,  5  ner,  and  without  laches,  then  the  infant 

C,  B.  178;  Swain  v.  Follows.  18  (i  B.  ought  to  reimburse  him.     Taner    v, 

D.  585;  Klaus  V,  State,  54  Miss.  644;  Ivie,  2  Yes.  Sr.  466.  But  the  costs  wilt 
Albee  v,  Winterink,  S5  Iowa  184.  And  not  be  charged  on  the  infant's  estate, 
cf,  Yance  v.  Fall,  48  Iowa  364;  Holmes  unless  the  court  is  satisfied  the  suit  was^ 
V.  Robinson,  2  Ind.  398;  Evans  v.  Ma-  brought  in  good  faith  and  with  the  bona 
son,  1  Lea  (Tenn.)  26;  Baltimore  etc.  fide  intent  to  benefit  the  witness.  Pearce 
Ry.  Co.  V.  Fitzpatrick,  36  Md.  619;  v.  Pearce,  9  Yes.  548."  And  where 
Sproule  T\  Botts,  5  J*  J-  Marsh.  (Ky.)  there  is  a  fund  belonging  to  the  infant 
163;  Perry  man  v.  Bunzster,  6  Port  in  the  control  of  the  court  the  costs  may 
(Ala.)  99; 'Mill  V,  Mill,  8  Ont.  R.  370.  be  charged  against  it.  Waring  r.  Crane*. 
But  see  Proudfoot  v.  Poile,  3  Dowl.  &  2  Paige  (N.  Y.)  79. 

L.  524.  where  an  infant  was  ordered  to        4.  BTldtnee  Qf   AppointintBt. — **The 

pav  costs.  probability   is,   that,   like    many  other 

**  In  some  jurisdictions  the  liability  of  fiuch  requisites,  the  practice  of  obtain- 

the  next  friend  to  pay  costs  is  statutory,  ing  such   previous  order,  from   incon- 

Klefiel  V,  Bullock,  ^  Neb.  336;  Linner  venience.  fell  into  disuse;  probably  in 

XK  Crouse,  61  Barb.  (N.  Y.)  289.  the  confidence  that  the  authority  would' 

Unless  there  is  such  an  admission  of  not  be  called  in  question,  or,  if  called  in 

the  next  friend  as  makes  him  liable  for  question,  could   be  supplied   when   alt 

costs  the  defendant  need  not  plead,  but  was  right  and  well  intended,  by  an  or- 
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party  by  some  courts,*  while  by  others  his  interest  in  the  suit  is 
considered  sufficient  to  disqualify  him  as  a  witness.*  Where  the 
infant  sues  alone,  the  defendant  must  make  due  objection  by  a 
plea  in  abatement  or  a  motion  to  dismiss,^  and  the  defect  can  be 
remedied  by  amendment  and  is  deemed  to  be  cured  after  verdict,* 

^er  Mumc  pro  tunc;  and  if  the   defend-  J.J.  Marsh    (Kj.)    162;  but  the  court 

ant    appeared    and    pleaded    it  would  will   protect  the  infant's  rights,  and  if 

be  too  late  then  to  question  the  author-  the  next  friend  is  needed  as  a  witness, 

ity  of  the  frockein  ami.     It  was  put  on  the  court  will  remove  him  and  appoint 

the  footing,  in  this  respect,  of  a  power  someone   else.      Bartlett   v.   Batts,   14 

of  attorney,  which  is  always  presumed  Ga.  539;  the  substitute  giving  securitr 

Xo  exist,  and  which  cannot   be  ques-  for  the  costs  already  incurred.    Colden 

tioned    unless    seasonably   challenged,  v,   Ilaskins,   2   Edw.  Ch.  (N.  Y.)  311; 

and  may  then  be  supplied."     Guild  v.  Helms  v.   Franciscus,   2   Bland  (Md.) 

Cranston,  8   Cush.    (Mass.)  506;  Bar-  544.     And  where  a  person  has  been  ap- 

wick  V,   Rackley,  45  Ala.  215;  Bethea  pointed  next  friend  without  his  knowl- 

V,  McCall,  3  Ala.  449;  Trask  v,  Stond,  edge  or  consent,  he  is   not  disqualified 

7   Mass.  241;  Boynton  xk  Clay,  58  Me.  as   a   witness.     Burwell   v.   Corhin,   i 

236;    Deford   x\   Keyser,   30   Md.   179;  Rand.  (Va.)    131;  and   see   Lupton  :-. 

Klaus  t'.  State,  54  Miss.  644;  Resor  \\  Lupton,  2  Johns.  Ch.  (K.  Y.)  614;  Sin- 

Resor,  9  Ind.  347;  Judson  7'.  Blanchard,  clair   r.   Sinclair,    13    M.  &   W.   640; 

3   Conn.    579;     Burwell   v.   Corbin,    i  holding  that  there  is  no  disqualification 

Rand.    (Va.)    131;  and   see   Stumps  v,  in     any    case.      This    disqualification, 

Kelley,  22  111.  140.  which   is   that  of  interest  in  the  suit^i^^ 

Where  an  infant  sues  by  next  friend,  based  on  the  responsibility  of  the  nest 

it  is  not  necessary  to  aver  in  the  com-  friend  for  costs,  but  such  disqualifioi' 

plaint  that  the  plaintiff  is  an  infant,  or  tion   has   been   abolished  by  statute  in 

that   the  written  consent  of  the  next  many  jurisdictions, 

friend  had  been  filed.     Dodd  v.  Moore,  8.  FI0&  in  Ab&tem«nt. — Bird   v.  Pegg, 

01  Ind.  522;  s.  c,  92   Ind.  397;  and  see  5    B.  &    Aid.  418;  Finley  v.  Jowle,  13 

Funk  V,  Davis,  103  Ind.  281.  East    6;    Apthorp    v.    Backus,    Kirbr 

But  the  next   friend   is  regarded  as  (Conn.)   407;  Jones   v.  Steele,  36  Mo. 

having  no    authority   before  appoint-  324;    Holton   v,  Towner,  81    Mo.  360; 

ment,   and   hence  cannot   sue   for  any  Albert  v.  State,  66   Md.  335;  Tate  v. 

cause  of  action   that  requires  a  special  Mott,96  N.  C.  19;  Blood  v.  Harrington, 

demand  before  suit.     Miles  v.  Boyden,  8    Pick.    (Mass.)   552;   Smith    v.  Van 

3  Pick.  (Mass.)  213.  Ilouton,  9  N.  J.  L.  381;  Hef\  v.  McGill,  . 

1.  Not  &  Party. — "The  guardian  or  next  3  Pa.  St.  256;  Greenman   r.  Cohee,  61 

friend   is  not  in  any  sense  a  legal  party  Ind.   201;  Jack   v.   Davis,  29  Ga.  219; 

to   the  action,   although   his  name  ap-  Schemerhorn   v.  Jenkins,  7  Johns.  (N. 

pears  upon  the  record."     Tate  x\  Mott,  Y.)  373,  and  the  failure  to  sue  by  next 

96  N.  Car.  19;  Brown   v.    Hull,  16  Vt.  friend   is   no    ground    for    a    non-suit. 

673;  Anon.  2    Hill   (N.  Y.)  417;  Bart-  Tread  well  r.  Bruder,  3  E.  D.  Smith  (N. 

lett  V.  Batts,  14  Ga,  539;  Baltimore  etc.  Y.)  596;  Drago  v.  Moso,  i   Spcer  L. 

Ry.  Co.  V.  Fitzpatrick,  36  Md.  619.  "It  (S.  Car.)  212.     Overruling    McDaniel 

appears   to  me  that  the  view  taken  by  v.  Nicholson,  2  Mill  Const. (S.Car.)  344- 

this  court   in  Morgan  xk  Thorne,  7  M.  The  allegation  of  appointment  is  not 

&  W.  400,  is  perfectly  correct;  that  he  traversable,   but  the  objection  should 

is   not  a  party,  but  is  merely  to  be  con-  be     made     by     preliminary     motion. 

€idered   as   an  officer  of  the  court,  es-  Schuck  v,  Hagar,  24  Minn.  239. 

pecially   appointed   by   them    to    look  4.  Amtndxntnt  of  Writ. — ^The  infant 

after  the  interests  of  the  infant."     Pol-  is     allowed     to    amend     his    writ   br 

lock.  C.  B.,  in    Sinclair   v.   Sinclair,  13  inserting  the   name  of  a  next  fricni 

M.  &  W.  640;  but   he  is  a  party  within  Blood   r.  Harrington,  8   Pick.  (Mas*.) 

the   meaning    of   a    statute    requiring  S5-;  Young  t*.  Young,  3  N.  H.  345.  or 

writs   to   be  endorsed  by  the  party,  his  ne   may  be  appointed   on  motion  and 

agent  or  attorney.     Crossen  x>.  Dryer,  the  cause  will  go  on.     Rima  v.  Rossie 

17  Mass.  222.  Iron  Works,  47  Hun  (N.  Y.)  153;  Neal 

8.  DUQuallfying    Intereit. — Head    v.  v.   Spooner,   20    Fla.  38;   Webster  r. 

Head.  3  Atk.  511;  Sproule   v.  Botts,  5  Page,  54  Iowa  461. 
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and  in  some  States  an  infant  is  allowed  to  sue  in  forpna  pauperis.^ 
In  other  jurisdictions,  however,  the  next  friend  must  be  specially 
appointed  by  the  court  before  process  is  sued  out,  and  due  ap- 
pointment as  well  as  the  infancy  of  the  plaintiff  must  be  alleged 
and  proved.* 

The  authority  of  the  next  friend  ends  on  judgment,  which  he 
has  no  authority  to  collect,'  and  if  the  infant  becomes  of  age 

And  the  irregularity  is  cured   after  such  order  is  obtained  he  is  authorized 

verdict.      Smith   v.  Carney,  127   Mass.  to    prosecute   without   a    next    friend. 

179;  Bartlett  v,  Batt6,  14  Ga.  5^9;  Jones  Wright    i>.   McLarinan,  92    Ind.    103; 

V,  Steele,  30  Mo.  324;  Kid  v.  Mitchell,  Hood  r.  Pearson,  67  Ind.  368. 

I  Nott  &  McCord  (S.  Car.)  334.  8.  Bond    r.    iJillard,    50    Tex.   30J; 

Under  the  A^^w  i'ork  practice,  it  was  Shirley  v.  Hagar,  3  Blackf.  (Ind.)  225; 

keid  too  late  to  raise  the  objection  after  Stanley    v.   Chappell,  8   Cow.  (N.  Y.) 

the  answer  had  been  served.     Parks  v,  235;  \Vilder  v.  Ember,  12    Wend.  (N. 

Parks,  19   Abb.  Pr.  (N.  Y.)  161.      But  Y.)  loi;  Grantman  v.  Thrall,  44  Barb, 

delay  in  making  the  objection  may  be  (N.  \  .}  173;  Boyd   v.   Boyd,  6  Gill  & 

excusable,    i^x/ar/^  Scott,  i  Cow.' (N.  J.  (Md.)   25.    The   next   friend  verifies 

Y.)   33.       And    if   the  suit  is    begun  the  complaint  as   a  party   and   not  as 

without  a  next  friend  the  proceedings  agent.  Clay  r.  Baker,  41  Hun  (N.Y.)5S. 

will  not  be  set  aside  if  the  appointment  See  Sinclair  v.  Sinclair,  13  M.  &  W.  646. 

is  made  previous  to  the  motion  to  set  -     Where  an  infant  sues  by  a  guardian 

aside,  and  the  costs  of  this  motion  are  ad  litem    (as  provided   in   section  372 

paid.     Fitch   v.  Fitch,  18   Wend.   (N.  Code  Civ.  Proc.),  the   complaint  must 

Y.)5I3.     And  see  Rutter  f .  Puckhofer,  allege    the    due    appointment    of   the 

9     Bosw.    (N.    Y.)    638;    Wolford    v.  guardian,  for  the  appointment  of  such 

Oakley,  43  How.  Pr.  (N.  Y.)  118.  guardian    is    a    traversable    fact,    and 

1.  Bolt     in    Foma    Pauperis. — ^The  must  be   stated  in  order  that  it  may  be 

right  to  commence  suit  without  security  traversed.     Held^   accordingly,  that  a 

for  costs,  conferred  by  the  act  of  1821,  special  demurrer  to   a  complaint,   on 

is  a  right  personal  to  the  plaintiff.    The  this    ground,     was    rightly    sustained, 

guardian  or  next  friend  of  an   infant  Crawford   r.  Neal,  56  Cal.  321;  Porter 
plaintiff    cannot    avail    himself   of   it. '  t*.  Hannibal  &  St.  Jo.  R.  Co.,  60   Mo. 

And    the    fact    that    the    person   who  160;  Byers   v.  Des  Moines  etc.  R.  Co., 

assumes  to  act  as  next  friend  is  unable  21    Iowa  54;  Fitzgerald   v.   Villiers,  3 

to  give  security  for  the  prosecution  of  Mod.  236;  contra^  Meyenberg  v.  Eldred, 

the  suit  IS  a  very  sufficient  reason  why  35  N.  W.  Rep.  (Minn.)  371. 

he   should   neither  seek,   nor  be    per-  Minority  is  a  fact  to  be  litigated  on 

mitted,  to  place  himself  in  that  attitude,  the     pleadings.      Hanly    v.    Levin.    5 

Green   v.    Harrison,  3   Sneed   (Tenn.)  Ohio  227;  ^fcGillicuddy  r.  Forsyth,  5 

131;  and  as  the  infant  must  sue  by  next  Blackf.    (Ind.)    435;     but    see     contra 

friend   he  cannot    therefore   have    the  Schuek  z>.  Hagar,  24  Minn.  339. 

l>enefit  of  the  statute.      Roy  v.  L.  N.  S.  It   must   be   paid   to  the    general 

O.  &  T.  Ry.  Co..  34  Fed.  Rep.  (Tenn.)  guardian    or    the  clerk   of   the  court. 

276.    The  rule  in  Indiana  is,  however,  Smith  v.   Redus,  9   Ala.  99;  Miles  v. 

different,  and  where  the  statute  allows  Kaigler,  10  Yerg.  (Tenn.)  10;  Klaus  i*. 

a  suit  in  forma  fauferis  there  is  no  State,  54  Miss.   644;  but  see  Baltimore 

liability  for  costs  on  the  infant  or  next  etc.  Ry.  Co.  7*.  Fitzpatrick,  36  Md.  619; 

friend.     Britton  v.  State,  115  Ind.  ^5.  that  "in  the  absence  of  a  regularly'  con- 

The  requirement  of  the  statute,  K.  S.  stituted  guardian  forthe  infant,  he  [next 

18S1,  §  260,  that  the  court  shall  assign  friend's  attorney  of  record]  may  receive 

a    poor    person    an    attorney,   is   sub-  the  money  recovered  of  the  defendant, 

stantially  complied  with  by  appointing  give  a  sufficient  acquittance  therefor, 

the  attorney  of  such  an  infant  as  next  and    enter   satisfaction    on    the    roll.*' 

friend  without  liability  for  costs.  Morgan   v.  Thorne,   7    M.   &  W.  400. 

When  an  infant  plaintiff  cannot  pro-  Where  the  attorney  employed   by  the 

cure  any  person  to  act  as  next  friend,  next  friend  has  collected  the  judgment, 

and  it  Is  shown  that  he  has  but  little  he  is  responsible  to  the   infant  directly 

means,  it  is  not  error  to  allow  him  to  for  the  sum.     Collins  7*.  Brook,  4  H.  & 

prosecute  as  a  poor  person;  and  when  N.  270. 
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pending  the  suit,  he  may  be  admitted  to  prosecute  in  his  own 
name.* 

2.  Actions  Against  Inficmts. — When  a  cause  of  action  exists  against 
an  infant,  the  suit  must  be  brought  against  him  in  his  proper  per- 
son,* but  for  his  own  protection  the  law  does  not  allow  him  to 
appear  in  person  or  by  attorney,^  but  protects  hfs  rights  by  ap- 
pointing a  guardian  ad  litem  to  conduct  the  case.  Such  person  is 
either  the  general  guardian  of  the  infant  or  a  third  person  specially 
appointed  by  the  court  in  case  there  is  no  general  guardian  *  or 
his  interests  are  adverse  to  those  of  the  infant's,  or  for  other  rea- 

1.  Patton   V.   Furthmier,  i6  Kan.  29.     minor,  and  not  the   guardian.    Tucker 
When  the   infant   arrives   at  majority     v.  McChire,  17  Iowa  583. 

•during  the  pendency  of  the  suit,  he  S.  Defoncs  by  Attorney. — An  infant 
may  enter  that  fact  upon  the  record  and  cannot  defend  hy  attorney  or  in  per- 
thenceforward  conduct  the  suit  alone,  son.  Alderman  r.  Tirrell.^  John*.  (N. 
Holmes  v.  Robinson,  2  Ind.  398;  Shut-  Y.)  41S;  Bullard  v.  Spoor,  2  Cow.  (N. 
tlcsworth  V.  Ilughey,  6  Rich.  (S.  Car.)  Y.)  430;  Knapp  t*.  Crosby,  1  Mafc^b.479; 
329;  Ricord  v.C.  P.  Ry.  Co.,  15  Ney.  Miles  r.  Boyden.  3  Pick.  (Mass.)  213; 
167;  or  at  most  on  amendment  by  Fetrow  t\  Wiseman,  40  Ind.  148;  Kes- 
«tr iking  out  the  name  of  the  next  ler  v.  Penningcr,  59  111.  134;  Bedall  r. 
friend.  Lassiter  v,  Simpson,  3  S.  E.  Lewis,  4  J.  J.  Marsh.  (Ky.)  562;  Star- 
Rep.  (Ga.)  343;  or  where  the  infant  bird  i».  Moore,  21  Vt.  529;  Fuller  ». 
lias  sued  in  his  own  name  without  ob-  Smith,  40  Vt.  253;  Thornton  r. Thorn- 
jection  he  may  proceed  without  amend-  ton,  27  Mo.  302;  De  La  Hunt  x\  Holder- 
ffnent.  Woodman  v.  Rowe,  59  N.  II.  baugh,  58  Ind.  285;  C  a  vender  r.  Smith, 
453.  5  I6wa  157;  Marshall  v.  Wing,  50  Mc.6:; 

Where  a  husband  sues  as  next  friend  Gamache  t;.  Prevost,  71  Mo.  84;  Bustard 

•of  his  minor  wife,  and  pending  suit  she  f.  Gates,  4  Dana  (Ky.)  429;  Winston 

becomes  of  age,  the  declaration  can  be  v,  McLendon,  43  Miss.  254;  Wright  r. 

amended   so  as  to   strike  out   the  rep-  McNatt,  49  Tex.  425. 

resentative   character  of  the  husband,  An  infant  cannot  appear  in  person  or 

4ind   leave   the   suit  to   proceed  in  the  by  attorney,  even  to  set  aside  proceed- 

names  of  the  husband  and  wife.     Bry-  ings,  where    there   was   no    guardian. 

Ant  V.  Helton,  66  Ga.  477.  Shepherd   v.   Hibbard,    19  Wend.  (N. 

The  court  makes  an   order  relieving  Y.)  96. 

the    next    friend     from     future    costs.  A  judgment  does  not  bind  an  infant 

Wainwright  v.  Wilkinson,  62  Md.  146.  appearing  by  attorney.    Goodridge  r. 

But  he  must  give  security  for  past  costs.  Ross,  6   Met.    (Mass.)   4S7;    Bailey  r. 

Davenport  z\  Davenport,  i  Sim.  &    St.  McGinniss,  57   Mo.  362;  Townsend  v. 

loi.  Cox,  45    Mo.  401.    The    judgment  is 

In  Louisiana  a  minor  may  sue  in  his  voidable  only,  and  good  until  set  aside 

own   name   when  he  has   been  emanci-  by  the  infant.     Taylor  v.  Rowland.  26 

pated.     Beauchamp  v.  Whittington,  10  lex.  293;  Marshall  v.  Fisher,  1  Jones  L. 

La.  Ann.  646.  (N.  Car.)  iii. 

If  the   suit   has  been  improperly  be-  4.  Oaar<liaii  &d  Litem. — ^The  appoint- 

gun,  the  infant  may  abandon   it   on  at-  ment  is  for  the  particular  case.    Larkin 

taining  his  majority,  and  leave  the  next  v.  Mann,  2   Paige  (N.  Y.)  27;  Roberts 

friend    to   pay   the  costs.      Waring  v.  v.  Stanton,  2  Munf.  (Va.)  129. 

-Crane,  2  Paige  (N.  Y.)  79.  Where  the  general  guardian  appears 

2.  Oliver  V.  McDuffie,  28  Ga.  522;  and  defends,  a  special  appointment  is 
Jack  V,  Davis,  29  Ga.  219.  In  W^ake-  not  necessary.  HughevS  v.  Seller,  34 
field  V,  Marr,  65  Me.  341,  a  bill  in  Ind.  337;  SmUh  f.  McDonald,  42  Cil 
equity  was  brought  against  a  guardian  484;  Colt  v.  Colt,  19  Blatchf.  (C  C) 
to  procure  the  conveyance  of  land  held  402;  Mansur  v,  Pratt,  loi  Mass.  60; 
hy  the  infant  ward  as  trustee.  The  Cowan  v.  Anderson,  7  Coldw.  (Tenn.) 
court  dismissed   the   bill,  holding  that  284,  291. 

the  minor  should  be  a  party  to  the  bill;  "All  motions  for  z.  guardian  ad  litem 
and  see  Tucker  v.  Bean,  65  Me.  352.  shall  be  made  in  writing,  and  the  court 
"So  the  judgment  tmist  run  against  the    shall  appoint  such  guardian  only  after 
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sons.*  It  is  usual  to  appoint  the  nearest  relative  of  the  infant,* 
but  as  in  the  case  of  the  next  friend,  the  guardian  ad  litem  is  re- 
garded as  an  officer  of  the  court,  and  not  a  party  in  any  technical 

-due  enquiry  as  to  the  fitness  of  the  per-  381.     Where  the  mother,  who  was  ap- 

son  to  be  appointed,  and  such  guardian  pointed   guardian    bv  the   will  of  the 

must  file  an   answer  in   every    case.'*  father,  appeared    and   defended.     And 

Voung  V.  Young,  91  N.  Car.  359;  Bond  see  in  a  like  case,  Treibcr  r.  Shafer,  18 

T'.  Dillard,  50  Tex.  302.  Iowa  29;  Swain  x\  Fidelity  Ins.  Co.,  54 

The  statute  may  prescribe  that  the  Pa.  St.  455;  Clark  x\  Piatt,  30  Conn, 

infant  shall  appear  by  general  guardian,  382.     Such  appearance  is  deemed  equiv- 

if    he   has  one,  as  in  Kentucky.     Mc-  alent  to  the  appointment  of  a  guardian 

Makin  v.  Stratton,  82    Ky,  226.     And  ad  litem.     Price  v.  Winter,  15  Fla.  66. 

this  seems  the  general  rule.     Oliver  t*.  The  guardian  ad  litem  should  be  a 

McDuifie,  28  Ga.  528;  Winston  v.  Mc-  real  and  not  a  nominal  person,  and  the 

Lendon,  43  Miss.  254;  Foulkes  v.  Young,  appointment  of  '^Tohn  Doe"  as  guardian 

jLi  N.  J.  L.  438;  Pucket  r.  Johnson,  45  is  error.     Bullard  f.  Spoor,  2  Cow.  (N. 

Tex.  550;  Lloyd  f.  Malone,  23  III.  43;  Y.)  430;  Young  v,  Whittaker,  i  A.  K. 

Tucker  v.  Bean,  65  Me.  352;  Roach  v.  Marsh.  (Ky.)  398,  though  it  seems  the 

Hix,  57  Ala.  576;  Brown  v,  Severson,  old  practice  sanctioned    such  appoint- 

12  Heisk.  (Tenn.)  381;  Swan   v.  Hor-  ments.     Mercer  r.  Watson,    i    Watts 

ton«  14  Gray  (Mas(».)  179;  Robinson  r.  (Pa.)  330;  Fearing  v,  Clawson,  i   Hall 

Swift,  3  Vt.  283;  Gronfier  r.  Puymirol,  (N.  \  .)  55;  Van  Deusen  v.  Brower,  6 

19  Cal. 629;  Buddecke  v,  Buddecke,  31  Cow.  (N.  V.)  50. 

La.  Ann.  572.  Where  the  record  fails  to  show  that 

The  fact  of  infancy  must  be  sworn  part  of  the  defendants  are  minors,  an 

to  before  a  guardian  ad  litem  will  be  order  appointing  a  guardian  ad  litem 

4ippointed.    Rhett  v.  Martin,  43    Ala.  for  the  minor  defendants  without  nam- 

^.      See   contra    Martin    v.  Porter,  4  ing  is  void.      Sullivan  v,  Sullivan,  ^2 

Heisk.  (Tenn.)  407.  111.  318;    Rucker  v,   Moore,   i    Heisk. 

An  appearance  for  a  minor  defendant  (Tenn.)  726. 

\>y  guardian  ad  litem ^  without  the  au-  The  acceptance  of  the  guardianship 

thority  of  an  order  of  the  court,  is  an  by  the  person  appointed  should  appear 

irregularitjr,  which  may  be  objected  to  of  record.     Daniel  v.  Hanagan,  5  J.  J. 

by  a  motion  to  strike  out  the  answer.  Marsh.  (Kv.)  48;    Schaefer  v.  Gates,  2 

But  where  minor  defendants  have  been  B.  Mon.   (Ky.)   457;    Fox  z'.  Cosby,  2 

t^erved    with   summons    and    have  an-  Call  (Va.)  i;  St.  Clair  f.  Smith,  3  Ohio 

swered  by  their  general    guardian    or  355.     The  record  should  show  the  fact 

^ardian  a^/fVejvf,  the  court  will  assume,  of  the  appointment  or  the  decree  will 

when  the  record  is  silent,  that  the  ap-  be    erroneous    and    may    be  reversed, 

pointment  of  the  guardian  was  regu-  Myers  v.  Myers,  6  W.  Va.  3(59;  Mc- 

larly  made.      Emeric  v.  Alvarado,  64  Donald  t».  McDonald,  3  W.  Va.  676. 

'Caf.  529.     See  Ivey   v.   McKinnon,  84  1.  A  guardian  ad  litem  is  appointed 

N.  Car.  651.  if  the  interests  of  the  general  guardian 

Where  a  guardian   ad  litem  is  ap-  are    adverse    or    he     fails    to    appear, 

pointed,  his  appointment  should  appear  Stinson  v,  Pickering,  70  Me.  273;  Man- 

of  record.     Fuller  v.  Smith,  49  Vt.  253,  sur   v.  Pratt,  101    Mass.  60;  Cowan   v. 

Abdil  V,  Abdil,  26  Ind.  289;  Stinson  r.  Anderson,  7  Coldw.  (Tenn.)  284;  Wells 

Pickering,  70  Me.  273;  Myers  r.  Myers,  v.  Smith,  44  Miss.  2^\  cf.  Freedman  r. 

6    W,   Va.  360;    Rhett    t\   Martin,  43  Thompson,  41    Miss.  49;  Grant  v.  Van 

Ala.  86;  Trciber    v,  Shaefer,  18  Iowa  Schoonhoven,   9    Paige   (N.   Y.)    255; 

29.'    And  when  the  record  shows  the  Gronfier  t/.  Puymirol,  19  Cal.  629.     'flie 

jippointment  of  a   guardian  ad  litem^  plaintiff  or  a  person  out  of  the  juris- 

but  no  motion  therefor  or  prayer  in  the  diction  cannot  be  appointed  guardian 

bill,  such  appointment    will    be    con-  ad  litem.     Anon.  18  Jun  770.     But   a 

sidered  the  act  of  the  court  on  its  own  codefendant     n^av    be.       Bonfield     v. 

motion,  which  it  might  make  Jtfa^/cvM/e.  Grant,    11     W.    iR.    275     {semble)\    i 

Rhoads    v,  Rhoads,  43  111.  239.    The  Daniell's  Ch.  Pr.  *i6o. 

appearance  and  defence  of  the  general  2.  They  (infants)  defend  by  guardian 

or  natural  guardian  may  be  shown  by  to   be   appointed  by  the  court,  who  is 

parol.     Fuller  f.   Smith,  49  Vt.   253;  usually  the   nearest  relation   not  con- 

Brown  v.  Severson,  12  Ileisk.  (Tenn.)  cerned,   in    point    of  interest,   in    the 
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sense,*  and  the  same  rules  apply  to  both.  iJo  attorney  or  party 
in  the  suit  should  be  appointed,  and  the  defence  of  the  guardian 
must  be  not  merely  formal,  but  real  and  earnest ;  he  should  put 
in  issue  and  require  proof  of  every  material  allegation  to  the  in- 
fant's  prejudice,  whether  it  be  true  or  not,  and  make  no  conces. 
sions  on  his  own  knowledge,  and  in  every  case  the  cause  must  be 
heard  and  no  judgment  entered  except  on  proof.* 

Suit  is  begun  against  an  infant  by  service  on  him,  and  neither 

matter  in  question.     It  is  not  error,  but  44.     And  can  allow  him  a  reasonable 

it  18  calculated  to  awaken  attention  that  compensation.      Walker  v.  Hallett,  i 

in  this  case,  though  the  infants,  as  the  Ala.  379. 

record  shows,  had  parents  living,  a  3.  DutleiofOnardlanadLitein. — Pinch- 
person  not  appearing  from  his  name,  or  back  v.  Graves,  42  Ark.  222;  Cbalfant 
shown  on  the  record  to  be  connected  v.  Monroe,  3  Dana  (Ky.)  35;  Randall 
with  them,  was  appointed  guardian  ad  v.  Wilson,  24  Mo.  76;  Kevely  v.  Skin- 
litem^  Bank  of  U.  S.  v.  Ritchie,  8  Pet.  ner,  33  Mo.  98;  Soper  v.  Fry,  37  Mich. 
(U.  S.)  128;  Grant  v.  Van  Schoon-  236;  Price  v.  Crone,  44  Miss.  571;  Loi^ 
hoven,  9  Paige  (N.  Y.)  255;  Rhoads  v.  v.  Mulford,  17  Ohio  St.  484;  Fischer  r. 
Rhoads,  43  111.  239.  F*ischer,  54  III.  231;  Tucker  v.  Bean,  65 

1.  Offloor    of    Ck>itrt. — The    plaintiff  Me.  352;   Covington  etc,   Ry.  Co.  v. 

objected  to  the  relationship  of  the  judge  Bowler,  9  Bush  (Ky.)  468;  Berrett  i. 

to  the  guardian  ad  litem  as  disqualifying  Oliver,  7  Gill  &  J.  (Md.)  191 ;  Eaton  r. 

the  judge  from  sitting  in  the  case,  but  Tilltnghast,    4    K.    I.  276;   Howell  v. 

as  the  statute  refers  to  relationship  to  Mills,  53  N.  Y.  322. 

"  a    party,"    the     objection     was     not  The  rights  of  the   infant  are  undf r 

sustained,  the  guardian   ad  litem   not  the   special    protection    of  the  court 

being  a  party  to  the  action.     Bryant  x\  which  is  bound  to  notice  them  whether 

Livermore,  20  Minn.  313;  McDonald  r.  they  are  specially  pointed  out  by  the 

McDonald,  24  Ind.  68.     And  there  he  guardian  ad  litem  or  not.    Thus  where 

is  competent  to  testify.  incompetent  evidence  is  offered  againrt 

The  court  may  remove  the  guardian  the  infant  the  court   cannot  admit  it 

and  appoint  a  substitute  if  at  any  time  even    though    the    guardian  does  not 

the  interests  of  the  infant  demand  it.  object.     Cartwright  v.    Wise,  14  HI- 

Walker  v.  Hull,  35  Mich.  488;  Henly  r.  417.     The   general  ruie  is  clearly  laid 

Gore,  4   Dana    (Ky.)  133;  Damouth  v.  down  in  Rhoads  t*.  Rhoads,  43  111.  sjq: 

Klock,  29  Mich.  289.  "The  rule  is  inflexible  in  this  State  that 

The  power  of  the  court  to  appoint  a  the  guardian  ad  litem  shall  make  a  de- 
guardian  ad  litem  for  parties  to  a  suit  fence  of  the  interests  of  the  infant  as 
who  are  minors,  and  who  are  unrepre-  vigorous  as  the  nature  of  the  case  will 
sentcd,  is  unquestioned.  This  is  a  admit.  It  is  understood  to  be  the 
discretionary  power  vested  in  the  special  duty  of  such  guardian  to  submit 
courts  from  the  necessity  of  the  case,  tothecourt,  for  its  consideration  and  de- 
and  that  discretion  must  rest  in  the  cision,  every  question  involving  the 
sound  judgment  of  the  court;  and,  rights  of  the  infant  affected  by  the  suit 
under  ordinary  circumstances,  the  ...  A  bill  cannot  be  taken  as  con- 
exercise  of  that  discretion  is  not  subject  fessed  against  infants  under  any  circum- 
to  revision.  Smith  v,  Taylor,  34  Tex.  stances,  nor  their  interests  decreed 
589;  and  cf.  Gronfier  t'.  Wiymirol,  19  away  without  an  answer  by  the 
Cal.  629;  Cowan?'.  Anderson,  7  Coldw.  guardian  ad  litem^  or  on  full  proof. 
(Tenn.)  284;  Rhoads  v.  Rhoads,  43  111.  Nor  can  a  default  be  entered  against 
239;  Burrus  v.  Burrus,  56  Miss.  92.  them;  and  it  is  further  keld  that  noth- 

The     court,   in    its    discretion,   will  ing  can   be   admitted,   but  evcrytliing 

consult     the     wishes  •  of     an     infant  must  be  proved,  against  an  infant;  and 

defendant  over  fourteen  years  of  age.  strict  proof  is  required,  and  the  record 

Walker  v.  Hallett,  i    Ala.  379,  and  the  must     furnish     proof     to     sustain    a 

court    has     authority    to     appoint     a  decree     against     them,    whether    tla 

Euardian    ad    litem' for    non -resident  guardian  «</ ///^wi  answers  ornot**    A 

mfants.     Walker  v.  Hallett,  i  Ala.  -579;  iiidgment     by     default     is    erroneous. 

Graham  v.  Sublett,6  J.  J.  Marsh.  (Ky.)  Peak  v.  Pricer,  21  111.  164;  Chalfiwt  v, 
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he  nor  his  guardian  can  accept  or  waive  due  service  ;*  the  require- 
ments of  the  statute  in  respect  to  service  must  be  strictly  com- 

Monroe,  3  Dana  (Ky.)  35;  Massie  t.  to  arbitration  of  the  came.  Jones    v. 

Donaldson,  8  Ohio  377;   Metcalfe  v.  Payne,  41   Ga.  23;  Fort  v.  Battle,  13 

Alter,  31  La.  Ann.  389.  Sm.  &   M.  (Miss.)  133;  but  see  Han- 

A  counter  claim  to  the  suit  of  an  num  v.  Wallace,  9  Humph.  (Tenn.) 
infant  prosecuted  by  next  friend  cannot  139.  Nor  can  the  guardian  ad  iitem 
be  taken  as  confessed  for  want  of  a  make  a  binding  agreement  that  the  de- 
reply.  A  guardian  ad  litem  must  be  cision  in  one  case  shall  determine  that 
appointed  for  him  and  a  reply  filed,  de-  in  another,  although  the  cases  involve 
nying  every  material  allegation  in  the  precisely  the  same  facts,  and  the  same 
counter-claim;  and  the  circuit  court  parties,  and  substantially  the  same 
should  see  that  this  is  done.  Morris  points  of  controversy.  McClure  v. 
r.  Edmonds,  43  Ark.  427.  Farthing,  51  Mo.  109. 

The  plaintirf  is  not  exonerated  by  the        The  court  may  confirm  a  compro- 

admissions  in  the  answer  from  proving  mise  which  will  not  be  set  aside  except 

his  whole   case.     Holden  v.   Hearn,   i  for    fraud     or     collusion.      Walsh    v, 

Beav.  445;  Mills  v.  Dennis,  3  Johns.  Walsh,  116  Mass.  377. 
Ch.   (N.   Y.)  367;  Grain  r.  Parker,  i        The    time   for    filing  dilatory   pleas 

Cart.  (Ind.)  374;   Smith  v.  Smith«   13  dates    from   the    appointment    of   the 

Mich.  258;  Chafiin  r.  Kimball,  23  111.  guardian  ad  litem.     Fall  River  Foun- 

36;    Lenox  v.  Notrebe,    1   Hemp.  (U.  dry  Co.  r.  Doty,  42  Vt.  412.     But  it  is 

S.)  251.     And  cf,  English  v.  Savage,  5  not  necessary  'to  serve  a  copy  o{  the 

Oreg.  518.     The  answer  of  the  infant,  bill   on   the  guardian  after  he  is   ap 

even  though  sworn  to  by  his  guardian,  pointed.    Jones  r.  Drake,  2  Hay.  (N. 

cannot  be  used   as  evidence.    Bulkley  Car.)  237. 

V.    VanWyck,   5   Paige    (N.  Y.)   563;         The  guardian  ad  litem  is  responsible 

Stephenson  v.  Stephenson,  6  Paige  (N.  for  the  character  of  the  defence,  and  is 

Y.)  353;  Benson  v.  Wright,  4  Md.  Ch.  liable  to  the   infant  in  damages  if  he 

278;   Bank  v.  Alexandria  r.  Patton,  1  neglects  his  duty.      Knicker£x:ker  v. 

Rob.    (Va.)   499;   Stewart    r.   Duvall,  De  Freest,  2  Paige  (N.  Y.)  304.  And  he 

7  Gill  &  J.  (Nld.)  179;  Coflfin  r.  Heath,  must  always  put  in  a  defence,  and  can- 

(y  Met.  (Mass.)  76.  not  omit  it  because  he  does  not   think 

But  it  seems  that  admisftions  by  the  the  infants   are  proper  parties  to   the 

infant   may   be   received   against   him.  suit.     Farmers'  Loan  and  Trust  Co.  v. 

Haile    V.  Lillie,    3  Hill   (N.  Y.)   149;  Reed,  3  Ed w.  Ch.  (N.  Y.)  414.     If  the 

0*Neill  r.  Read,  7  Ir.  L.  R.  4^4.      But  guardian  fails  to  answer,  the  court  should 

^ee  CI  ax  ton  r.  Claxton,  56  Mich.  567;  compel  him  or  remove  him  and  appoint 

Lunday  r.  Thomas,  26  Ga.  537.  a  substitute.     Henly  v.  Gore,  4  Dana 

The  usual  answer  by  the  guardian  is  (Ky.)  133. 
to  the   effect   ''that   the   infant  knows        1.  B«rylo«  of  ProcMi. — Genobles  v, 

nothing  of  the  matter,  and,  therefore.  West,  23  S.  Car.  154;  Young  v.  Young, 

neither  admits  nor  denies  the  charges,  91  N.  Car.  359;  Winston  t'.  McLendon, 

but   leaves  the  plaintifT  to  prove  them  43  Miss.  254;  Good  v,  Norley,  28  Iowa 

as  he  shall  be  advised,  and  throws  him-  xSS;  Abdil  r.  Abdil,  26  Ind.  287;  Robins 

self  upon  the  protection  of  the  court.**  i'.  Robins,  2  Carter  (Ind.)  74;  Clark  r. 

Dow  V.  Jewell,  21  N.  H.  470.  Thompson,  47  111.  25;  Kansas  City  etc. 

The   guardian  can,  however,  waive  Ry.  Co.  v.  Campbell,  62  Mo.  585;  Len- 

further  service  on  himself,  and  consent  ox  r.  Notrebe,    i    Hemp.   (U.S.)   251; 

to  an    immediate  hearing  of  the  case.  Armstrong  t*.  Wyandotte  Bridge   Co., 

Pollock   r.  Buic,  43   Mibs.  140.     And  i    McCahon    (Kan.)    166;    Taylor    v, 

can  execute  a  discharge  to  remove  the  Walker,  i  Heisk.  (Tenn.)  734.     But  see 

incompetency      from      interest     of    a  Masson  v.  Swan,  6  Heisk.  (Tenn.)  450; 

witness.     Walker  v.  Ferrin,  4  Vt.  523.  Cowan  v.  Anderson,  7  Coldw.  (Tenn.) 

And   generally   may    consent    to    any  284,  contra, 

matter  relating  to  the  conduct  of  the        The  acceptance  of  service  by  a  minor 

case,  aa,  for  example,  to  the  taking  of  defendant  is  not  equivalent  to  the  per- 

evidencc  by  deposition.     KnatchbuU  v.  sonal  service  required  by  the  statute  to 

Fowie,  1  Ch.  Div.  604.  be  made  by  the  ofilicer,  and  a  judgment 

The    infant     nor    the    guardian    ad  against  the  minor  will  be  reversed  on 

litem  can  make  no  binding  submission  appeal  or  error,  when  this  personal  ser- 
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plied  with,^  and  no  guardian  ad  litem  can  be  appointed  until  the 
infant  has  been  properly  served.*  In  case  of  a  default  by  the 
infant,  then  it  is  incumbent  on  the  plaintiff  to  move  for  the  ap- 


vice  hai  not  been  obtained.  Wheeler  v,    the  summons.     Until  this  is  done  the 

Ahrenbeak,  54  Tex.  535;  Finlev  v.  Ro-     court  has  no  jurisdiction  of  them,  and 

bertson,  17  S.  Car.  435;  Whitesides  f. 

Barker,  24  S.  Car.   373;  White   v.  Al- 

bertson,  3  Dev.  (N.  Car.)  241.  63  Cal.  554;  McCloskev  v,  Sweenev/>6 


!ar.  435;  Whitesides  r.     the  appointment  of  a  guardian  a</ /i>ii 

ir.   373;  White   v,  Al-  is  void.    Johnston  v,  S.  F.  Sav.  Union, 

bertson,  3  Uev.  (N.  Car.)  241.  63  Cal.  554;  McCloskev  v,  Sweener/>6 

1.  Ingersoll  v.  Mangam,  84  N.  Y,  Cal.  53;  Sprague  v.  haines,  68  kl 
<)22;  Price  v.  Winter,  ij  Fla.  66;  Brown  215;  Galpin  r.  Page,  iS  Wall.  (U.S.) 350. 
7'.  Severson,  12  Heisk.  (Tenn.)  381;  In  a  suit  for  partition,  under  the 
dark  V.  Thompson,  47  III.  25;  Coster  statute,  process  should  be  served  upon 
T'.  Bank  of  Georgia,  24  Al^.  37;  Price  a  minor  defendant  before  a  guardian  atf 
T.  Crone,  44  Miss.  571.  And  a  return  by  litem  is  appointed.  Brock  v,  Dojrie,  18 
the  sheriff  that  the  process  was  "exe-  Fla.  172. 

cuted  in  full"  is  insufficient.     Carter  v.        When   it  is   necessary  to  appoint  1 

Ingraham,  43  Ala.  78.  guardian   ad  litem   for  a  minor  over 

ft  must  appear  affirmatively  that  the  fourteen   years  of  aec,  the  minor,  or 

infant  was  duly  served   with  process,  someone  in  his  behalf,    must  applj  for 

Abdil  V,  Abdil,'^26  Ind.   287;  Winston  the  appointment  within  ten  days  after 

V.  McLendon,  43   Miss.   254.     And   in  service.     It  would  seem  that  the  court 

some  States  process  must  also  be  served  is  authorized  to  appoint  on  application 

on   parent  or    guardian.     Ingersoll   v,  only  when  the  minor  is,  fourteen  jears 

Ingersoll,  42    Miss.    155;    Bellamy  v,  of  age.  Filmore  f.  Russell,  6  Colo.  171. 
Guhl,  62  How,  Pr.  (N.  Y.)  460;  Cox  v.        An  infant  above  fourteen  should  be 

Story,  80   Ky.  64;    Helms    v,    Chad*  consulted.     Walker  v.  Hallett,  i  AIi. 

"bourne,    45    wis.    60.     And    a  return  379. 

-showing  personal  service  on  the  infant,        A  guardian  ad  litem  will  alwajs  be 

but  none  on  his  father,  is  insufficient,  appointed  upon  petition  of  the  infant  in 

Mullins  V,  Sparks,  43  Miss.  129.     And  his  own  name.     Bush  v.  Linthicum.  59 

•see  Irwin  v,  Irwin,  57  Ala.  614.  Md.  344. 

Under  the  code,  the  service  of  sum-         Personal    service  of   little  children 

mons  upon  an  infant  over  the  age  of  with   an   application  for  leave  to  sell 

fourteen  years,  but  not  upon  the  guard-  trust  property  of  which  they  are  bcne- 

ian,   no  guardian  ad  litem   being  ap-  ficiaries,  though  required  by  the  act  of 

pointed,  but   the   record   reciting  that  1S76,  is    a    formality.      Boardman  r. 

the  infant  defendant  appeared   by  his  Taylor,  66  Ga.  638. 
next  friend  as  well  as  by  attorney,  held        JudgmtBt    Voidable. — If    there  has 

sufficient  service,  and  the  appearance  been  no  personal  service  on  the  in^t, 

authorized.  Filmore  v.  Russell,  6  Colo,  any  judgment  rendered  against  him  b 

171.  the  suit  IS  voidable  at  his  election,  eren 

2.  The  goardlan  ad  litem  can  only  be  though  a  guardian  ad  litem  mar  have 
regularly   appointed   after  service    on  been  appointed  and  an  answer  filed  ^ 


the  infant.    Ingersoll  v.  Mangam,  84  N 

Y.  622;   Davis   V,  Crandall,  10  N.   Y 

311;  Crocker  v.  Smith,  10  111.  App.  376 

Pinchback    v.    Graves,  42    Ark.    222 

Insurance  Co.  v.  Bangs,  lox  U.  S.  435 

Carrington  v.  Brents,  i   McLean    (U 

S.)  i6;  Harvey  v.  Cubbege,  75Ga.  792 

Montgomery  v.  Carlton,  56  Tex.  361 

Hendricks    v.    McLean,    18    Mo.    32 

Price   V.  Crone,  44  Miss.  571;  Good  v 

Norley,  28  Iowa  188;  Graham  v.  Sub- 

Jett,  6  J.  J.   Marsh.   (Ky.)  44;  Taylor    jurisdiction  of  the  defendant  unkfs  he 

X'.  Walker,  i  Heisk.  (Tenn.)  734.  appear  or  there  be  personal  service  oi 

Infants  cannot  be  brought  into  court  process  upon  him  within  the  district, 
on  stipulations  of  attorneys.  Mc-  If  he  is  an  infant,  the  decree  against 
X>ermaid  v.  Russell,  4  111.  480.  him   is   void   on    its  face,  the  record 

Where  infants  are  made  parties  showing  affirmatively  the  non-service 
vdefendant,  they  must   be   served   with     of  process,  ajthough  a  guardian  tf^'W''* 
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defence  set  up.  Robb  v.  Irwin,  15  Ohio 
689;  Preston  v.  Dunn,  25  Ala.  507; 
Kelson  v.  Moon,  j  McLean  (U.  S.) 
319;  Larkins  v,  Bullard,  88  N.  Car.  35. 
Gronfier  v,  Puymirol,  19  Cal,  629;  Cw 
V,  Story,  80  Ky.  64;  Gibson  f.  Chouteau, 
39  Mo.  536. 

Where  a  suit  is  brought,  not  to 
enforce  a  claim  or  lien  upon  propertj. 
but  to  cancel  a  purely  personal  con- 
tract, the  circuit  court  cannot  acquire 
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pointment  of  a  guardian  to  conduct  the  defence.*     Where  the 

infant  comes  of  age  pending  the  suit  he  is  entitled  from  that  time 

was  appointed  for  him  in  his  absence.  Hopper  v.  Taylor,  2  Head  (Tcnn.)  353. 

Insurance  Co.  r\  Bangs,  103  U.  S.  435;  And   where  one   decree   has  been  set 

Whitney  r.  Porter,  23  111.  445,  aside  because  there  was  no  guardian  ad 

The  judgment  of  a  court  of  general  iiienty  a  subsequent  decree  in  tlie  same 

Jurisdiction   recited   an  appearance  by  cause  will  not  be  set  aside  for  the  same 

minor  defendants,  an  adjudication  that  reason,  the  record  showing  no  appoint - 

they  were  minors,  the  appointment  of  a  ment.    Tuttle  r.  Garrett,  74  III.  444. 

guardian  ad  lHem,  and  his  appearance  The  omission  to  appoint  a  guardian 

and  defence  for  them.     Held^  the  fact  does  not  affect  the  jurisdiction  of  the 

that  the  minors  were  not  really  cited  court.     Sims   r.  N.  Y.  Dentistry  Coll., 

personally,  even  if  sufficient  to  cause  a  35  Hun  (N.  Y.)  344. 

reversal  oi  the  judgment  on  direct  pro-  The  case  is  not  at  issue  untilaguard- 

ceedingB,    furnished     no     ground     for  ian    ad  litem  has  been  appointed  and 

attacking  the  judgment  in  a  collateral  filed   an   answer.      Daily   v,   Retd,  74 

proceeding.     McAnear  x\  Epperson,  54  Ala..  415;  Ewing  v.  Ferguson,  33  Gratt. 

Tex.    220;  8.    c,   38    Am.    Rep.    625;  (Va.)  548. 

Wheeler  v.  Ahrenbeak,  54  Tex.  535;  The   Code,  section  ^87,  making  valid 

Kremer  v,  Haynie,  67  Tex.  450.  judgments  against  infants  and  certain 

So  also  where  no  guardian  ad  litem  other   persons,   in   cases   where,  being 

has    been   appointed,   the  judgment  is  parties  defendant,  they  are  not  person* 

voidable.      0*Hara  r.  MacConnell,  93  ally   served,  does   not  apply   to  cases 

U.   S.  150;  Walkenhorst  v.  Lewis,  24  where     there     has     never     been    any 

Kan.  420;  Allison   v.  Taylor,  6   Dana  service  upon  the  infant,  nor  upon  any 

(Ky.)  87;  Roberts  v.  Stanton,  2  Munf.  person  representing  him.      Stancill  v. 

(Va.)  129;  Austin  r.  Charleston   Fem.  Gay,  92  N.  Car.  462;  Perry  %k   Adams, 

Sem.,  S   Met.   (Mass.)    196;   Bailey  f.  98  N.  Car.  167. 

McGinniss,  57  Mo.  362;  Blake  t*.  Where  the  statute  provides  for 
Douglas,  27  ]!nd.  416;  Barber  i\  Graves,  service  on  non-resident  defendants  by 
18  Vt.  292;  St.  Clair  v.  Smith,  3  Ohio  publication,  service  may  be  made  upon 
363;  Peak  V,  Shasted,  21  111.  1^7;  s.  c,  non-resident  infants  in  that  manner. 
74  Am.  Dec.  83;  Moore  r.  McEwen,  5  Bryan  v.  Kennett,  113  C  S.  179; 
S.  &  R.  (Pa.)  373;  Webster  x\  Page,  54  Walkenhorst  v.  Lewis,  24  Kan.  420. 
Iowa  461 ;  Larkins  v.  Bullard,  98  N.  Car.  1.  Jlppoiiitineiit  by  Plalntlff.--^ud- 
35;  Finley  r.  Robertson,  17  S.  Car.  435;  son  r.  Storer,  5  N.  I.  L.  544;  Fear- 
Taylor  V.  Rowland,  26  Tex.  293;  ing  v.  Clawson,  i  Hall  (N.  Y.)  55; 
C^igley  V.  Roberts,  44  111.  503;  Bonnell  Knickerbocker  v.  De  Freest,  2  Paige  (N. 
T'-  Holt,  89  111.  71;  Montgomery  x\  Y.)  304;  Mockey  r.  Grey,  2  Johns.  (N. 
Carlton,  56  Tex.  361;  Boyd  v.  Roane,  Y.)  192;  Clark  r.  Gilmanton,  12  N.  H. 
40  Ark.  397;  Parker  r.  Starr,  21  Neb.  \v^\  Kesler  r.  Pennington,  59  III.  134. 
^So;  Milard  v.  Marmon,  116  111.  649;  The  appointment  must  be  made  before 
r>rake  v.  Henshaw,  47  Iowa  291;  the  court  can  pass  on  the  case.  Roach  t/. 
Xucker  v.  Bean,  6c  Me.  352;  Cook  r.  Hix,  57  Ala.  576.  So  where  infants  are 
Rogers,  64  Ala.  400;  Carver  v.  Carver,  non-residents  who  have  been  serve4  by 
^4  Ind.  195.  publication.     McDermaid    v,    Russell, 


The  judgment  is  valid  until  set  aside.  41  111.  489;  Mace  v.  Scott,   17  Abb.  N. 

Bernecker     r.    Miller,    aa     Mo.    102;  C.  (N.  Y.)*  loo;  Walker  v.   Hallett,  i 

England  T'.  Gamer, 90  N.  Car.  197;  Sim-  Ala.  379;  Graham  r.   Sublett,  6  J.  J. 

mons    z\   McKay,  5    Bush    (Ky.)    25;  Marsh.  (Ky.)  44;  Shropshire  v,  Reno, 

Fricrson  r.  Travis,  39  Ala.  150.    That  5  Dana  (Ky.)  503;  Swan  v.  Horton,  14 

it    is   absolutely  void   see   Whitney  v.  Gray  (Mass.)  179;  Stinson  v.  Pickering, 

Porter,  23   III.  ,a45;  McDaniel   v.  Car-  70  Me.  273.     And   it  is  the  duty  of  the 

reU,    19  III.   220;   8.  c,  68   Am.    Dec.  court  to  see  that  a  guardian  is  appointed 

5S7;  Linnville  r.  Darbv,  1  Baxt.  (Tenn.)  whether  theplaintiff  moves  or  not.  Cov. 

306;  Allsmiller  f.  Trentchenicht,  5  S.W.  &  Lex.  Ry.Co.,9  Bush  (Ky.)468;Conck- 

Rep.  (Ky.)  746;  Piercy  r.  Piercy,  5  W.  lin  r.  Hall,  2  Barb.Ch.  (N.  Y.)  136.  The 

Va.  199.  court  will  appoint  the  clerk  of  the  court 

>Vhere  there  was  an  actual  appear-  or  an  attorney.  Carter  v.  Montgomery, 

Alice  by  guardian  the  decree  is  valid,  2  Tenn.  Ch.  455;  Cook   v,  Rawdon,  6 

though  there  is  no  record  of  the  fact.  How.  Pr.  (N.  Y.)  233. 
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on  to  conduct  the  suit  in  person.*  The  guardian  ad  litem  can 
employ  an  attorney  to  conduct  the  suit,*  but  the  infant  defendant 
is  personally  liable  for  the  costs  in  the  event  the  suit  goes  against 
him.' 

Infancy  is  an  affirmative  defence  and  must  be  specially  set  up* 
in  the  answer,  but  the  burden  of  proof  is  on  the  infant  to  make 
out  the  defence.* 

3.  Suits  in  Equity. — Chancery  regards  the  infant  as  a  privileged 
person,  and  while,  in  general,  the  rules  regulating  suits  at  law  are 
applicable  to  suits  in  equity,  chancery  is  able  to  exercise  a  larger 
discretion  and  can  adopt  such  means  as  are  necessary  fully  to 

1.  Mitchell  V,  Berry,  i  Met.  (Ky.)  might  be  enforced  by  execution.  Br 
602;  Marshall  v.  Wing,  50  Me.  62;  the  act  concerning  guardians  and  wands 
Stupp  V.  Holmes,  48  Mo.  89;  Burse n  z>.  provision  is  made  for  the  raiiiing  of 
Goodspeed,  60  111.  277;  Patton  v.  Furth-  means  to  pay  debts  against  the  minorV 
mier,  16  Kan.  29.  See  Sims  v.  N.  Y.  estate  by  a  sale  of  his  property  under 
Dentistry  Coll.,  35  Hun  (N.  Y.)  344.  the    direction    of   the    probate*  court. 

An  infant  was,  by  his  general  guard-  Hcld^  that  a  sherifTs  sale,  and  deed  a- 

ian,  made  a  party  defendant  to  an  ac-  ecuted   in   pursuance   thereof,  under  t 

tion  of  ejectment,  upon  the  verdict  in  judgment  in  partition  awarding  eicrn- 

which  the  lower  court  rendered  judg-  tion  for  costs  against  a  minor  distribu* 

ment  in  his  favor,  and  this  court  against  tee,  vested  title  in  the  purchaser  of  the 

him  after  he  came  of  age^  but  without  minor's  interest.     Laughter  v.  Sccla.59 

any  entry  showing  appearance  by  him  Tex.  177. 

as  an  adult,  and  he  Jiled  a  bill  for  the  A  fund  in  chancery  should  not  be 
recovery  of  the  land  within  three  years  given  up  without  securing  the  guard- 
after  he  came  of  age.  lield^  that  the  ian's  costs.  Sheahan  z>.  Circuit  Judge, 
judgment  in  ejectment  was  no  bar  to  42  Mich.  69.  An  infant  is  not  liable 
the  new  suit.  Boro  r.  Harris,  13  Lea  for  costs  on  a  bill  for  the  recovcrr  of 
(Tenn.)  36.  land  descended  to  them.  Tuttle  v.  Gar- 

On  coming  of  age  he  is  allowed  to  rett,  74  111.  444. 

plead  or  demur  anew  if  it  is  necessary  4.  Roe  v.  Angevine,  7  Hun  (N.  Y.; 

to   protect  his   rights.     Stephenson  v.  679.     See  Bryant  i\  Pattinger,  6  Bush 

Stephenson,  6  Paige  (N.  Y.)  353.     Or  (Ky.)  473;    (jlemson  v.  Bush,  3  Binn, 

amend  his  answer.     Winston  v.  Camp-  (Pa.)    413;   Campbell    v.    Wilson.   :] 

bell,  4  Hen.  &  M.  (Va.)  477.     And  see  Tex.  252;  Shiver  v.   Shelback,  i  Ddll. 

Bulklepr  v.  Van  Wyck,^  Paige  (N.  Y.)  (U.  S.)  165. 

536;  CoiBn  V,  Heath,  6  Met.   (Mass.)  In  some  States  evidence  of  infanc/ 

76.     The  plaintiff  can  then  amend  his  may  be  given  under  the  general  issue-. 

bill  and  waive  an  answer  under  oath.  Wailing  i'.  Toll,  9  Johns.  (N.  Y.)  141; 

Stephenson  v.  Stephenson,  6  Paige  (N.  Thrall  v.  Wright,  38  Vt.  494;  Cutt>  y- 

Y.)  353.  Gordon,  13  Me.  474;  Da  Costa  r.DanV 

2.  Gott  v.  Cook,  7  Paige  (N.  Y.)  521;  4  Zabr.  (N.J.)  319. 

Doe   V.  Brown,   8   Blackf.   (Ind.)   444;  Where  there  are   several  issues  and 

Colgate  V.  Colgate,  23  N.  J.    Eq.   372;  the  plea  of  infancy  is  proved,  the  as^ 

Carter  v.  Montgomery,  2  Tenn.  Ch.  455.  ends  at  once.     Rohrer  v.  Moming^tar. 

3.  Coats. — Perry  man   v.   Burgster,  6  x8  Ohio  579. 

Port.    (Ala.)    99;    Gardiner    v.    Holt,  On  a   suit   on   a  judgment,  infancy 

Strange  1217;  Bryant  r.  Livermore,  20  cannot  be  pleaded.     Ludwicke  r.  Fair. 

Minn.  313;  and  see  Smith  v.  Smith,  69  7  Ired.  L.  (N.  Car.)  422. 

111.308;  but  see  Morgan  r.' Morgan,  11  5.  Roberts   v,   Bethell,  12  C  B.,  N- 

Jur.  N.  S.  223,  for  costs  on  misconduct  S.  778;  State  v,  Arnold,  13  Ired.  L  l^' 

of  guardian.  Car.)  184. 

Under  the  Probate  act  of  20th  March,  Where  the  plaintiff  replies  a  ratifif  a- 

1848,  the  share  of  e&ch  distributee,  in  tion,  the  infant  has  the  burden  to  8bo» 

the  partition  of  an  estate,  was  liable  for  that    the   ratification  was   also  ^^ 

costs  in  proportion  to  the  share  he  re-  during  infancy.     Bay  v.  Gunn,  1  Df"* 

ceived,    and    the    payment    of   which  (N.  Y.)  108. 
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protect  the  interests  of  the  infant.^  So  equity  will  not  hold  an 
infant  to  strict  rules  of  pleading,  but  will  allow  him  to  take  ad- 
vantage of  any  defence  whether  pleaded  or  not.*  The  court  will 
see  that  proper  service  has  been  made  on  the  infant,*  and  will 
require  an  enquir>'  into  the  merits  of  every  case  before  a  decree  is 

1.  Pace  V.  Pace,  19  F*la.  438.  infant  showed  error  on  their  face  euffi- 

An  infant  suitor  or  defendant,  when  cient  to  justify  the  court  in  setting  the 

brought  into  court,  becomes  the  ward  decree  aside  on  bill  filed  by  the  infant, 

of  the  court,   whose  duty  it  is  to  see  LloA'd  v.  Kirk  wood,  112  Ilf.  329. 

that  his  rights  in  the  subject   matter  of  The  infant  can  object  to  the  jurisdic- 

the    litigation    are   properly  presented  tion  on  the  ground  that  the  remedy  is 

and  protected.     If  the  general  guardian  at  law  and  not  in  equity,  although  the 

fails   to  appear,   the  court   should  ap-  guardian  has  not  raised  the  objection  in 

point  a  guardian  ad  litem  to  look   after  his  answer.    Bowers  v.  Smith,  10  Paige 

the    infant's    rights.     If    the   guardian  (N.  Y.)  193. 

who  undertakes  this  trust,  whether  he  3.  In  a  suit  in  equity  against  infants, 
be  the  general  guardian  or  guardian  ad  process  should  be  served  upon  them  and 
litem y  fails  to  properly  protect  the  in-  a  guardian  ad  litem  appointed  by  the 
tercsts  of  the  ward,  it  is  the  duty  of  the  court  to  defend  them,  notwithstanding 
court,  sua  sponte^  to  compel  him  to  do  their  legal  guardian  is  also  a  party;  but 
so  whenever  that  fact  comes  to  the  where  a  general  guardian  appears  and 
knowledge  of  the  court.  The  court  makes  the  defence  required  by  law  and 
should  see  that  the  proper  pleadings  is  heard  by  the  court  as  the  representa- 
are  made  to  present  any  defence  the  in-  tive  of  the  infant,  such  action  is  equiva- 
fant  may  have.  Lloyd  t*.  Kirkwood.  lent  to  his  appointment  as  guardian  ad 
112  III.' 329.  Elquity  will  not  suffer  litem;  but  the  cause  should  not  be 
the  interests  of  an  infant  to  be  preju-  heard  without  answer  in  behalf  of  in- 
diced  by  admissions  or  laches.  Long  fant  defendants.  Thompson  f.  McDer- 
r.  Mulford,  17  Ohio  St.  484;  Milly  r.  mott,  19  Fla.  852;  Walker  r.  Hull,  35 
Harrison,  7  Coldw.  (Tenn.)  191.  Mich.  488. 

"Numerous  instances  are  to  be  found  The  mode  for  the  service  of  summons 

where  the  cdurt  has  interfered  and  in-  to  answer  bills  in  equity  issuing  against 

stituted   an   inquiry,  by  a  reference,  in  infants,   prescribed    by   the   23rd     rule 

order   to  ascertain  whether  the  suit  is  of  Chancery  Practice,  is  ^*f/«5ir<r  of  all 

for  the  benefit  of  an  infant;  and,  as  oc-  other  mode's;   and  hence  service  on  in- 

ca<iion   required,  the  court  has  changed  fant  defendants    personally,  whose  pa- 

a  guardian  and  the  position  of  the   in-  rents  are  living  and  not  interested  ad- 

fant  in  order  to  have   its   rights   better  verhcly   to   them,  whether  they  are   of 

protected."     Bowen   v.    Idlev,  i    Edw.  tender  years  or   have   nearly   attained 

Ch.  (N.  Y.)  148.  And  the  court  can  or-  their  majority,  is  irregular;  and  the  ap- 

der  the  infant  to  be  placed  on  the  other  pointment  of  a  guardian  ad  litem  on 

side   of  the  case,  if  it  is  shown  that  he  such  service  is  premature  and  erronc- 

is  on  the  wrong  side.  Le  Fort  v.  Dela-  ous.     Hibbler  v.  Sprowl,  71  Ala.  50. 

field.  3  Edw.  Ch.  (N.  Y.)  32.  Where  the   formalities  are    not    all 

S.   Westbrook   i\   Munger,  64  Miss,  complied  with  the  decree  may  be  set 

571?;   Price    V,    Crone,    44    Mi»s.    571;  aside.  Ivey  r.  Ingram,  4  Coldw.  (Tenn.) 

Tl'irner  v.  Short,  4  S.W.  Rep.(Ky.)  347;  129;  Swain  v.  Fidelity  Ins.  Co..  54  Pa. 


HI.  277.  erts   V.   Stanton,   2   Munf.    (Va.)    129; 

Where  a  bill  to  establish  and  enforce  Crockett  v.  Drew,  5  (Jray  (Mass.)  399. 

a  resulting   trust  as   against   an   infunt  If  a  decree  be  entered  by  the  court, 

heir   showed  upon  its  face  that  the  al-  ordering  a  sale  of  the  lands  of  infants, 

le^ed  trust  arose  twenty -five  years  be-  before  a  guardian  ad  litem  is  appointed 

fore  suit,  and  the  court  rendering  a  de-  for  them,  and  before  he  files  an  answer 

cree  therein  against  the  infant  failed  to  for  them,  and  under   such   decree   the 

require  the  guardian  ad  litem  to  set  up  lands  of  infants  be  sold,  and  the  sale  be 

the  iackes  in  defence,  it  was  keld  that  confirmed    by  the    court,   any   one   of 

the  proceedings  and  decree  against  the  these  infants'  may   within   six   months 
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entered,^  An  infant  cannot  be  made  a  party  to  a  bill  for  discovery, 
as  he  does  not  answer  under  oath.* 

4.  Validity  of  Judgments  and  Decrees. — When  a  decree  in  equity 
has  been  rendered  against  an  infant,  after  a  full  hearing,  where  a 
guardian  ad  litem  has  appeared  and  answered  and  process  has 

been  duly  serx^ed,  it  will  not  be  reversed  except  for  fraud,  collu- 
sion, or  some  material  error;^  but  where  there  has  been  a  defect 

after  he  attains  the  age  of  twenty -one,  In  foreclosure  suits  against  an  infant 
appear  in  the  suit,  whether  it  be  ended  a  guardian  ad  litem  is  always  ncccs- 
or  not,  and  have  these  decrees  reviewed  sarv.  Stinson  r.  Pickering,  70  Me.  21^ 
and  reversed,  and  on  such  a  reversal  of  An  infant  residing  with  its  mother, 
such  decrees  for  this  error  the  title  of  who  is  a  widow  and  a  resident  of  another 
the  purchaser  of  the  land  falls,  and  the  State,  will  not  be  presumed  to  have  a 
parties  must  by  proper  proceedings  by  guardian  residing  in  this  State,  and  in 
the  court  be  put  in  statu  quo.  Hull  t;.  a  suit  against  such  infant  for  the  pur- 
Hull,  26  W.  Va.  I.  See  also  Ewing  v,  pose  of  foreclosing  a  mortage  on  real 
Ferguson,  33  Gratt.  (Va.)  548.  estate  situated  in  this  State,  it  will  be 

In  Tennessee  a  guardian  may  waive  sufficient  to  state  in  the  affidavit  for 

service  on  the  infant.    Scott  r."  Porter,  service  of  notice  by  publication:  '*That 

2  Lea  (Tenn.)  224.  said     ...    are  non-residents  of  the 

1.  Decree  Fro  Gonfeuo. — A  guardian  State  of  Nebraska,  and  that  ser\ice  of 

ad  litem  cannot  admit  away  the  rights  a  summons  cannot  be  made  upon  them 

of  the  infant;  nor  will  a  bill  be  taken  in   this   State."     Davis   r.   Huston,  15 

pro  confesso  against  the  infant.     Mills  Neb.  28. 

V.  Dennis,  3  Jo^ins.  Ch.  (N.  Y.)  367;  When  the  defendants  to  a  bill  for 

£no8  t;.  Capps,    X2    111.   255;  Hamilton  foreclosure  are  some  of  them  infants Jt 

V,  Gilman,  12  III.  260;  Wells  v.  Smith,  is  irregular  and  erroneous  to  render* 

44   Miss.  296;  Mcllvoy   v.   Alsop,    45  decree-  of  sale  without  a  prior  reference 

Miss.   365;    Johnson    v,    McCabe,    42  to  the  register  to  ascertain  and  report 

Miss.  255;  Walton  V.  Coulson,    i  Mc-  whether  the  premises  are  susceptible  of 

Lean  (U.  S.)   120;  Daily  v.  Reid,   74  division,  whether  a  sale  of  part  onlr 

Ala.  415;  Jones  v,  Jones,  56  Ala.  612;  would  not  be  sufficient,  whether  the  in- 

Hooper  T/.  Hardie;  80  Ala.  114;  English  terest  of  the  infants  requires  a  sale  in 

V.  Savage,  5  Oreg.  518;  Tucker  v.  Bean,  parcels,  and  what  parcel  should  be  first 

65  Me.  352;  Turner  v.  Jenkins,  79  111.  sold.     Boyle  v.  Williams,  72  Ala  351. 

228;  Burt   V,   McBain,   29   Mich.   260;  2.  Leggett  v.  Sellon,  3  Paige  (N.  V.) 

Lane  v.  Hardwicke,  9  Beav.  148;  Barker  84. 

V,  Hamilton.  3  Colo.  291 ;  Thompson  v.  8.  Decrees  Bt&dlng. — "An  infant  de- 

McDermott,    19  Fla.  852;  Quigley   v.  fendant  is  as  much  bound  by  a  decree 

Roberts,  44  111.  503;  Rhoads  v.  Rhoads,  in  equity  against  her  as  a  person  of  full 

43  111.  239;  Bank  of  U.  S.  v,  Ritchie,  8  age;  therefore,  if  there  be  an  absolute 

Pet.  (U.  S.)  128;  Wright   v.   Miller,  8  decree  against  a  defendant  who  is  under 

N.  Y.  9;  Dow  V.Jewell,  21  N.  H.  470,  age,  she  will  not  be  permitted  to  dis- 

486;  Greenwood  v.  New  Orleans  etc.,  pute  it,  unless  upon  such  grounds  as  an 

12  La.  Ann.  426;  Hanna  v,  Spotts,  5  B.  adult  might  have  disputed  it,  as  fraud. 

Mon.  (Ky.)  362;  Cowan  v.  Anderson,  collusion  or  error.    .    .     .    She  mjv 

7  Coldw.  (Tenn.)  191 ;  Heath  v,  Ashley,  either  impeach  the  decree  on  the  ground 

15  Mo.  393.  of  fraud  or  collusion  between  the  plain- 

An  infant  cannot  be  compelled  in  tiff  and  her  guardian,  or  she  may  show 

equity  to  testify  in  a  case  in  which  he  is  error  in  the  decree.     She  may  also  show 

a  party,  and  the  court  may  suppress  his  she  had  grounds  of  defence  which  were 

deposition  freely  given  if  it  is  unfavor-  not    before    the    court     or    were  not 

able  to  his  cause.     Moore  v,  Moore,  4  insisted  on  at  the  hearing;  or  that  new 

Sandf.  Ch.  (N.  Y.)  J7;  Serle  v.  St.  Eloy,  matter    has  subsequently  arisen  upon 


2   P.  Wms.   386.     But  see   Bennett   v.  which    the     decree    may     be    shown 

Welch,  15  Ind.  332.  wrong."    Ralston  v.  Lahee,  8  Iowa  17; 

An  infant  may  at  any  time  impeach  s.  c,  74  Am.  Dec.  291.     Or  that  the 

a  decree  in  favor  of  his  guardian  and  merits  of  the  case  were  not  understood 

prejudicial  to  him.  Sledge  v,  Boone,  57  by  the  guardian  ad  litem.    Curtis  r. 

Miss.  222.  Ballagh,    4    Edw.    Ch.   (N.  Y.)  635. 
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in  the  proceedings  the  infant  may  lose  his  rights  by  laches.*  This 
rule  is  subject  to  the  exception  that  in  many  jurisdictions  an  in- 
fant  is  allowed  his  day  in  court  after  he  arrives  at  his  majority  to 
come  in  and  show  cause  why  the  decree  should  not  be  made  abso- 
lute.    If  he  does  not  come  in  he  is  bound  by  the  decree.* 

In  the  case  of  a  decree  of  foreclosure  of  a  mortgage  on  property 

And   see   further    Gregory   v.  Moles*  objection  to  the  possession  and  made  no 

worth,  3  Atk.  626;   Richmond  v.  Ta^-  defence  to  the    proceeding.     Williams 

leur,  I  P.  VVms.  734;  i   Dan.  Ch.  Pr.  v,    Williams,  94    N.    Car.    732.     And 

*i(>4.  see      Williamson      v.     Hartman,     92 

Re  Hogton,  L.  R.,  18  Eq.  573;  Rivers  v,  N.  Car.  236. 

Durr,  46  Ala.  418;     /«  r<?  Livingston,  34  Where  judgment   was  confessed  by 

N-  ^-SSS'y  English  v.  Savage,  5  Orcg.  the  attorney,   and    it   was    allowed  to 

5x8;  McJuemore  v.  Chicago  etc.  R.  Co.,  stand   for    six    years    after  the   infant 

j8  Miss.  514;  Waring  v.  Reynolds,  3  B.  became  of  age,  it  was  Jke/d  that  he  had 

Mon.  (Ky.)  cj;   Marshall  v,  Fisher,  i  lost  his  right  to  set  it  aside.     Kemp  v. 

Jones    (N.    Car.)    L.    in;    Smith    v.  Cook,  18  Md.  130;  s.  c,  79  Am.  Dec. 

McDonald,     42    Cal.     484;    Wills    v,  681.     See,  however,  Tiernan  v.  Ham- 

^P''agg»n»  3  Gratt.  ( Va.)  567;  Martin  v.  mond,  41  Md.  548. 

Weyman,  26  Tex.  460;  AUman  v.  Tay-  2.  Infant's  Day  In  Gonrt.— Kuchen- 

lor,  101    ill.  185;  Lloyd  r.  Kirkwooid,  beiser  r.  Beckert,  41   111.   172;   Seward 

112   111.  329;  Mutual   Life  Ins.  Co.  f.  t*.  Clark,  67  Ind.  289;  Simpson  v.  Al- 

Schwamer,  36  Hun  (N.  Y.)  773;  Sim-  exander,  6  Coldw.  (Tenn.)  619;  Wright 

mons  V.  Goodell,  63  N.  H  458;  Ashton  v.  Miller,  i  Sandf.  Ch.  (N.  Y.)  103;  s. 

i:  Ashton,  35  Md.  496.     So  a  decree  in  c,  59  Am.  Dec.  447;  Waring  v.  Key 

favor  of  an  infant  plaintiff  cannot  be  nolds,  3  B.  Mon.  (Ky.)   59;  Harris  v. 

reopened    by    him    except    for    fraud.  Youman,  Hoff.  Ch.  (N.   Y.)  178;  Rai- 

Johns  V.  Harper,  61   Miss.   142;  Bee  ton  ston  r.  Lahee,  8  Iowa  17;  s.  c,  74  Am. 

f.  Becton,  7  Tones  Eq.  (N.  Car.)  419;  Dec.  291;  Wilkinson  r.  Oliver,  4  Hi  11. 

Zirkle  t',  McCue,  26  Gratt.  (Va.)  517;  &  Mun.  (Va.)  450;  Coffin  v.  Heath,  6 

Williamson  f.  Gordon,  19  Ves.  114;  r/*.  Met.   (Mass.)    76;    Scottish    Manitoba 

Clark  V,  Piatt,  30  Conn.  382.  Investment     etc.     Co.    t\     Blanchard, 

There  ts  no  appeal  from  a  refusal  to  2     Manitoba      Rep.      154;      Dow     v, 

open   a  judgment.      Phillips   r.    AUe-  Jewell,     21     N.     H.     470;      Mair     v, 

ghany   Co.   R.   Co.  (Pa.),  3  Atl.  Rep.  iCerr,   2   Grant  (Up.  Can.)  223;    Long 

438.  V.  Mulford.  17  Ohio  St.  484;  Moss  v. 

1.  Walker   r.    Mulvean,    76   111.  18;  Hall,  79  Ky.  40;  Cox  r.  Story,  80  ICy- 

Corwin  v.  Shoup,  76  III.  246;  McMur-  64. 

ray    v.     McMurray.    60     Barb.     (N.  The  decree  should  contain  a  clause 

Y.)     117;    Wickersham   v,    Timmons^  providing  for  the  day  in  court  in  the 

49     Iowa    267;     Waples     v,    Waples,  following  words:  '*  And  this  decree  is  to> 

3  lloust.  (Del.)  458;  Mason  r.  Debow,  be  binding  on   the  defendants,  unless, 

1     Hay.    (N.  Car.)   178;  Townsend  v.  on   being   served   with   subpoena,  they 

Cox,    45    Mo.    401;    Lloyd    v.    Kirk-  shall,  within    six    months    after    they 

w€K>d,  112  111.  329.  shall    attain    the   age    of   twenty -one,. 

Where   the   record    showed    that    a  show  unto  this  court  good  cause  to  the 

guardian   ad  litem   was  appointed   in  contrary."'     By  the  practice  established 

1 866,  but  no  answer  was  filed  for  the  under  tnis  rule,  if  the  infant  defendant 

infants  and  no  eifort  made   to  assert  is  dissatisfied  with   the  defence  which 

their    rights,   but  the  infants  delayed  has  been  made  for  him  and  wishes  ta 

action  until  the  youngest  of  them  was  make  a  new  defence,  he  must,  in  gener- 

twenty-four  years  old.     It    was    Aeld  al,  wait  until  he  has  attained  the  age  of 

that  the  cause  would  not  be  opened  to  twenty -one  years,    but,    upon    special 

allow  them  to  assert  their  rights,  when  circumstances   shown,  he  may   obtain 

it    had  proceeded   to  an   end;  and  all  leave  to  make   a   new  defence  during 

that  was  necessary  was  a  final  decree.  his  infancy,  and  in  such  case,  in  order 

Where  the  plaintiff  was  in  possession  to  bind  him  by  the  decree  to  be  made, 

and  a  suif  for  partition  was  progressing,  he   will   be   treated    as   a   complainant 

and  the  infants,  for  a  number  of  vears  and  be  bound  accordingly,  with  no  right 

after    reaching     majority,    raisecf     no  to    show    cause    against    the     second 
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of  an  infant,  the  infant  is  allowed  his  day  to  show  cause,  but  only 

for  error  in  the  decree,  and  he  will  not  be  then  permitted  to  go 

into  the  accounts,  or  to  redeem  the  mortgage  by  paying  what  is 
due.*     The  more  usual  practice,  however,  is  not  to  foreclose  but 

to  sell  the  property,  and  in  that  case  the  sale  is  absolute  without 
any  day  to  show  cause.* 

There  is  a  growing  tendency  to  put  judgments  at  law  on  the 

decree.     But,  if  such   infant  defendant  31    Cal.    273;  Sheldon    v.    Newton,  3 

wishes    to   impeach  the  decree  on  the  Ohio   St.  494;  I-Iare  v,   Ilolloman.  94 

ground  of  fraud,  collusion  or  error,  he  N.  Car,    14;  Llojd   v,    Kirkwood,  iii 

may  proceed  by   original   bill  without  111.  329;  and   that   is  true,  even  thougii 

waiting  to  attain  his  majority.     McLe-  the   decree   itself  may  be  reversed  for 

more  v.  Chicago  etc.  R.  Co.,  58  Miss,  error.     England    f.  Gamer,  90  N.  Car. 

514.                                                 '  197;  Allman   7^   Taylor,   loi    111.  1S5; 

But    the  court  retains  control  over  Wright  v.  Miller,  i  Sandf.  Ch.  (N.  Y.; 

the    method    of   attacking   the  decree.  103;  Gwinn  v,  Williams.  30  Ind.  374 

Field  V.  Williamson,  4   Sandf.   Ch.  (N.  (where  the  judgment   was  obtained  bj 

Y.)  613,  where  the  Vice  Chancellor  the  guardian  to  defraud  the  infant), 

eays:  **  I   think   the   counsel  err  in  the  So   an   infant  is  concluded  by  a  dr- 

enect  which  they  give  to  this  provision  cree   enforcing  a  vendor's  lien,  though 

of  the  decree.     It  does  not  permit  him  he  had  a  title  that   his  guardian  failed 

to   assail   the   decree  in  any  mode  that  to  assert.     Cocks  z\  Simmons,  57  Mi>N 

he  pleases,  without  regard  to  the  course  183. 

of  practice  pursued  by  the  adult  defend-  Infant  Plaintiff. — A  decree  need  not 

ant.     He  cannot  show  cause  except  in  give    a    day    to   infant  complainants. 

^ome  regular  proceeding  adapted  to  the  Jameson  v,  Moseley,  4  Mon.  (Ky.)4i6; 

nature  of  the  case;  and  in  order  to  in-  McClay   v.  Norris,   4   Gilm.  (111.)  370, 

fc>titute  such,  he   must  first   obtain    the  383;    Brown    v.    Armistead.  6    Rand, 

leave  and  direction  of  the  court.     Not  (Va.)  594;  Williamson   x\  Johnston,  4 

that   the  court,  in  a  case  of  any  doubt,  Mon.  (Ky.)  255;  Becton   x\   Becton,  3 

would   refuse   leave,  but  that  there  is  a  Jones    Eq.   (N.   Car.)  422;  Simpson  r. 

sound  judgment   and   discretion  to  be  Alexander,  6  Coldw.  (Tenn.)  619,621; 

exercised  in   each   instance,  both  as  to  Cannon  x\  Hemphill,  7  Tex.  1S4,  201. 

the   probable   cause  for  granting  leave  1.  Foreoloiure. — *'In  decrees  of  fore- 

and  the  most  expedient  mode  of  effect-  closure   against  an  infant  there  is.  ac- 

ing  the  object."     The  infant,  however,  cording  to  the   old   and   settled  rule  of 

need   not   wait   until    he   is  of  age,  but  practice  in  chancery,  a  day  given  when 

may  apply  for  redress  against  the  de-  he  comes  of  age,  usually  six  month*,  to 

cree  as  soon  as  he  sees  fit.     Newland  t*.  show    cause    against    the    decree  and 

Gentry,   18  B.  Mon.  (Kv.)  666;  Rich-  make   a   better  defence,  and  he  is  cnti- 

mond  V.  Tayleur,  i  P.  VVms.  736.  tied  to  be  called  in  for  that  purpose  br 

If  this   clause  is  omitted,  the  decree  process  of  subpcena.'*     i  Dan.  Ch.  Pr. 

may   be   set  aside.     Beeler  r.  Bullitt,  4  *i67»;     Jackson    r.   Turner,  5  Leisfh 

Bibb   (Kv.)    11;     Wright   r.    Miller,   4  (Va.)    119;   Mills   r.    Dennis,  3  John^. 

Barb.  (N.  Y.)  600;  Townsend   r.  Cox,  Ch.  (N.  Y.)  367;  Dow  r.  Jewell.  21  N- 

45    Mo.  401;  Coffin   V.    Heath,  6  Met.  H.  470,491;  Coffin   v.   Heath,  6  Met. 

(Mass.)  76.  (Mass.)  76. 

The  rule  allowing  an  infant  his  day  The  infant  cannot  redeem  his  prop- 
has  been  abrogated  in  some  jurisdic-  erty  when  it  has  once  been  foreclosed, 
tions.  Phillips  z\  Dusenberry,  8  Hun  Mallack  r.  Galton,  3  P.  Wms.  35:; 
(N.  Y.)  348;  and  it  never  applied  to  an  Williamson  r.  Gordon,  19  Ves.  114) 
infant  trustee.  Walsh  r.  Walsh,  116  Mills  v.  Dennis,  3  Johns.  Ch.  (N.  Y.; 
Mass.  377.  367;  McClay  7'.  Norris,  4  Gilm.  (Ill) 

Pi^'cliaser     for     Value. — A     decree  370. 

against  an  infant  will  not  be  set  aside  to  This  rule,  however,  does  not  applv 

affect  the  rights  of  a  purchaser  for  val-  to  cases  where  there   has  been  fraud  or 

ue   without   notice   who   has    acquired  collusion   in   obtaining  the  decree,    i 

rights  under  it.     Bennett  v.    Hammill,  Dan.  Ch.  Pr.  *i72;  Loyd   r.   ManselL 

2  Sch.  &  Lef.  (Irish  Ch.)  556;  Gronfier  r.  2  P.  Wms.  73. 

Puj-mirol,  19 Cal. 629;  Joyce  i'.  McAvoy,  2.  Booth  v.  Rich,  i  Vern.  295;  Cooke 


for  Grime. 
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same  footing  as  decrees  in  equity,  and  to  hold  them  binding 
where  the  infant  has  had  full  opportunity  to  make  his  defence, 
and  infancy  is  regarded  as  a  personal  defence  that  may  be  waived, 
and  whether  the  plea  is  set  up  or  not,  the  judgment  against  an 
infant  properly  before  the  court  is  as  obligatory  on  him  as  if  he 
were  of  full  age  ;*  but  in  any  event  the  judgment  or  decree  cannot 
be  set  aside  except  by  some  direct  judicial  proceeding  instituted 
for  that  purpose.* 

YI.  ESflrovOBILITT  VOB  Cbike. — An    infant's  responsibility  for 
crime  rests  on  his' capacity  to  entertain  a  criminal  intent.   The  law 


r.  Parsons,  2  Vem.  429;  Mills  x\  Den- 
nis. 3  Johns.  Ch.  (N.  Y.)  367;  Smith  v, 
Bradley, 6  Sm.&  M.  (Miss.)  485;  Brown 
x*.  Amiistead,  6  Rand.  ( Va.)  504;  Creath 
V.  Smith,  20  Mo.  113;  Wukinson  v. 
Oliver,  4  Hen.  &  Mun.  ( Va.)  450.  And 
see  Hendricks  v.  McLean,  18  Mo.  32, 
45,  where  the  court  lays  down  the  gen 


Cochran  v.  Violet,  37  L».  Ann.  227. 
Equity  may,  however,  interfere  to  set 
aside  a  judgment  against  an  infant 
where  the  plaintiff  has  no  equitable 
claim.  L*Amoureux  T'.  Crosby,  2  Paige 
(N.  Y.)  422;  s.  c,  22  Am.  Dec.  655. 

*'In   the  case  of  Rawles  v.  State,  56 
Ind.  433,  it  was  decided   that  the  fact 


eral  rule:   *'That  no  day  is  given  where  that  a  guardian  ad  litem  had  not  been 

the  decree  directs  the  sale  of  land  to  appointed  for  ah,  infant  defendant  in  a 

be  made  for  the  payment  of  debts,  and  bastardy  suit,  was  not  sufficient  ground 

the  conveyance  is  not  to  be  made  by  for  arresting  the    judgment    therein." 

the  infant.     Where  he    is  required  to  De  Priest  v.  State   ret.    Harris,  68  Ind. 

unite  in  the  convevance,  or  to  make  the  569. 

conveyance,  time  is  given  him  to  show  It  is   to  be   noted,   however,   that  a 

cause  against  the  decree  after  his  ma*  judgment  will  not  be  set  aside  if  the  in- 

turity."     Winston  v.  Campbell,  4  Hen.  fant  has  become  of  age  before  the  judg- 

&    M.  (Va.)   477;    Rogers   v.  Clark,  4  ment   is  entered,  and  therefore  an  affi- 

Sneed  (Tenn.)  468.  davit  that  the  defendant  was  an  infant 

The  court,  however,  has  authority  to  at  the  time  of  the  filing  of  the  answer 

set  aside  the  sale  and  order  a   new  on^,  was  held  insufficient.  Stupp  v.  Holmes, 

where  it  is  for  the  interest  of  the  infant,  48  Mo.  89. 

and   may   do   this  on   its  own  motion.  2.  Livingston  v,  Noe,  i   Lea  (Tenn.) 

Lefevre  f.  Laraway,  22  Barb.  (N.  Y.)  55;    AUman   r.   Taylor,    loi    III.    185; 

167;  Duncan  i'.  Dodd,  2  Paige  (N.  Y.)  Trapnall    i\  State   Bank,  18   Ark.   53; 


99.     And  «till  more,  where  there  is  anv 
fraud  in  the  transaction  the  court  will 


Day  V.  Kerr,  7  Mo.  426;  Lloyd  v,  Nla- 
lone,  23  III.  43;  Tucker  v.  Moreland,  10 
interfere.  Howell  v.  Mills,  53  N.  Y.  Pet.  (U.  S.)  59;  Martin  r.  Wcy man,  26 
2^2.  Tex.  460.     But   the  infant  can  proceed 

1.  "While  the  court  will  always  be  for  any  matter  not  presented  at  the 
careful  of  the  rights  of  infants,  it  hearing.  Vaughant'.  Hudson,  59  Miss, 
will  not,  in  all  cases,  set  aside  irregular    421. 

judgments  against  them,  as  of  course;  it  So  an  infant  cannot  defend  a  suit  on  a 
Mill  not  do  so  where  it  appears  from  the  judgment  on  the  ground  that  the  judg- 
record,  or  otherwise,  that  the   infant     ment   was  obtained   against  him  while 


suffered  no  substantial  injustice."  Syme 
T'.  Trice,  06  N.  Car.  243;  McCrosky  i-. 
Parks,  13  S.  Car.  90;  Phillips  v.  Dusen- 
berry  ,8  Hun  (N.  Y.)  348;  Bickel  v. 
Erskine,  43  Iowa  213;  Morgan  x\ 
Tliorne,  7  M.  &  W.  400;  Fuller  t-. 
Sinith,  49  Vt.  253;  Rankin  r.  Kemp,  21 
Ohio  St.  651;  Gottendorf  r.  (lold- 
Mrhmidt,  83  N.  Y.  no;  Richards  v, 
Richards.  10  Bus»h  (Ky.)6i7;  Pond  v. 
r>oneghuy,  18  B.  Mon.'(Kv.)55S;  Mar- 
shall V.  Fisher,  i  Jones  L.  (N.  Car.) 
Ill;  Ludwick  r.  Fair,  7  Ired.  (N.Car.) 
4.22;  Kemp  r.  Cook,  iS  Md.  130;  andr/. 


an  infant.  Ludwick  x\  Fair,  7  Ired. 
(N.  Car.)  422:  Townsend  v.  Cox,  45 
Mo.  401.  But  see  Etter  v.  Curtis,  7  W. 
&  S.  (Pa.)  170. 

^'To  impeach  a  decree  on  the  ground 
of  fraud  or  collusion,  the  infant  may 
proceed  either  by  a  bill  of  review  or 
supplemental  bill  in  the  nature  of  a  bill 
of  review,  or  he  may  so  proceed  by 
original  bill.  He  may  also  impeach  a 
decree  on  the  ground  of  error  by  origi- 
nal hill,  and  he  is  not  obliged,  for  that 
purpose,  to  wait  till  he  has  attained 
twenty -one."     Dan.  Ch.  Pr.  *iG^. 
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BatpondbiUty  for  Grime.  IN  FA  NTS.  SaqponsibUity  for  Crim 

regards  children  under  seven  years  of  age  as  conclusively  incapable 
of  committing  crime.*  Children  above  that  age  may  be  convicted 
for  committing  crime,  but  the  law  protects  children  between  the 
ages  of  seven  and  fourteen  who  are  accused  of  crime  by  requiring 
the  prosecution  to  establish  the  capacity  of  the  child  to  entertain 
a  criminal  intent  by  clear  and  strong  proof.*  As  it  is  commonly 
put,  there  is  a  presumption  that  a  child  between  the  ages  of  seven 
and  fourteen  \^  prima  facie  incapable  of  committing  crime,  but 
this  presumption  may  be  rebutted.*  A  person  over  fourteen  is 
prima  facie  responsible  for  crime.  .  It  is  commonly  stated  as  an 
exception  to  the  above  rule,  that  a  male  infant  under  the  age  of 
fourteen  i5  conclusively  presumed  incapable  of  committing  rape, 
but  it  may  be  doubted  whether  this  rule  is  law  in  America.* 

1.  I  Hale,  P.  C.  27;  i  Hawk.,  P.  C.  2;  sponsibility  for  the  commission  of  the 
I  Russell,  Crimes  i;  i  Bishop,  Cr.  L.,  crime,  the  legal  presumption  of  his  in- 
^  368;  People  V,  Townsend,  3  Hill  (N.  nocence  on  account  of  his  tender  j^ears 
Y.)  479;  otate  V,  Guild,  10  N.  J.  L.  no  longer  exists;  but  in  absence  of  6uch 
163;  Com.  V.  Mead,  10  Allen  (Mass.)  proof  the  legal  presumption  must  pro* 
398;  State  v.  Goin,  Q.Humph.  (Tenn.)  duce  an  acquittal.*'  Willet  v.  Com., 
175;  Marsh  r.  Loader,  14  C.  B..  N.  S,  13  Bush  (Kjr.)  230  (perjurj);  Psutcr 
535.  This  fixing  of  ages  is  wholly  ar-  v.  State,  20  Tex.  App.  451;  Reg.  r. 
bitrary,  and  perhaps  the  only  real  value  Adams,  i  New  Zeal.  L.  R.  (Ct  App.) 
of  it  is  in  ascertaining  where  the  bur-  311.  And  see  State  v.  Toner,  15  S. 
den  of  proof  lies.  State  v.  Aaron,4  N.J.  Car.  409;  which  holds  that  independ- 
L.  231 ;  s.  c,  7  Am.  Dec.  592.  These  ages  ent  evicfence  of  capacity  is  not  essen- 
are  changed  by  statute  in  some  States,  tial. 

e.g.'.     **No  person  shall  in  any  case  be  8.   Godfrey   v.    State,  31    Ala.  323; 

convicted  of  any  offence  committed  be-  State   v,   Bostick,  4   Harr.  (Del.)  563; 

fore  he  was  of  the  age   of  nine  years,  Irby  v.  State,  32  Ga.  496;  Hill  r.Sute, 

nor  of  any  offence  committed  between  63  Ga.    578;    s.  c,  36   Am.  Rep.  lio; 

the  years  of  nine  and  thirteen,  unless  it  State   v.  Goin,  9   Humph.  (Tenn.)  175; 

shall  appear  by  proof  that  he  had  dis-  Stage's  Case,  5  City  H.  Rec.  177. 

cretion    sufficient    to    understand    the  4.    The   rule  of  *the   English  law  is 

nature  and  illegality  of  the  act  consti-  based  on  the  assumption  that  a  bov  un- 

tuting    the    offence.*'      PaschaKs   Tex.  der  fourteen  is  physically  undeveloped, 

Dig.,  art.  1638.     See   Wusnig  v.  State,  and  therefore  incapable  of  committing 

33  Tex,  651;  State  v.   Barton,    17  Mo.  rape.   The  rule  as  first  adopted  in  Ohjo 

288;  Angelo  V.  People,  96  111.  209;  t.  c,  is,  that  whether  a  boy   is  physicalW 

36   Am.  Rep.  132    (irresponsible   up  to  capable  of  committing  rape  isa ques- 

ten  years).     In  New  York   the  age  of  tion  of  fact  depending  on  climate,  and 

responsibility  is  fixed  at  twelve.     Penal  in  countries  where  boys  develop  earlr, 

Code,  ^19.     In  California  at  fourteen,  a  boy  under  fourteen  may  be  entirel/ 

Penal  Code,  ^  26.  capable  of  committing  rape.    The  fact 

2.  State  V.  Learnard,  41  Vt.  58^;  of  puberty  may  be  shown  and  the  pnr- 
Com.  V,  Mead,  10  Allen  (Mass.)  39^;  sumption  rebutted.  Williams  v.  State, 
Stephenson  V.  State,  28  Ind.  272;  State  14  Ohio  222;  s.  c,  45  Am.  Dec.  536^ 
V.  Adams,  76  Mo.  355;  State  v.  Tice,  The  burden  is  on  the  State  to  prove  ca- 
90  Mo.  112;  State  v.  Fowler,  52  la.  103;  pacSty  for  the  crime.  Hiltabiddle  v, 
Carr  v.  State,  7  S.  W-  Rep.  (Tex.)  State,  35  Ohio  St.  55;  s.  c,  35  Am. 
328;  Angelo  V.  People,  96  111.  209;  s.  c,  Rep.  592;  Wagoner  v.  State,  5  Lea 
36  Am.  Rep.  \xi\  State  v.  Pugh,  7  (Tenn!)  352;  s.  c,  40  Am.  Rep-  36; 
Jones  (N.  Car.)  61.  But  see  State  v.  State  v.  Jones,  3  S.  Rep.  (La.)  57.  But 
Arnold,  13  Ired.  L.  (N.Car.)  184;  Law  see  contra  that  the  presumption  is  con- 
x\  Com.,  75  Va.  885;  s.  c,  40  Am.  Rep.  elusive.  Reg.  v.  Phillips,  8  Car.  &  P. 
750.  "When  the  prosecution  satisfies  736;  State  v.  Handy,  4  Harring.  (Del) 
the  jury  that  the  infant,  at  the  time  he  566;  Williams  v.  §tate,  20  Fit.  777! 
committed  the  offence,  knew  it  was  Stephen  v.  State,  1 1  Ga.  225.  It  has 
wrong,  and  was  aware  of  his   legal  re-  been   held  that  a  boy  under  fourteen 
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Seflnition.  IN  FA  N  TIC  IDE-  -INFER.  Deflnltioii. 

An  infant  accused  of  crime  does  not  defend  by  guardian,  as  in 
civil  process.*  His  confessions  may  be  used  against  him  *  but  his 
minority  must  be  clearly  made  out.^  He  cannot  plead  that  the 
crime  was  committed  at  the  command  of  his  parent  or  guardian  ;* 
when  illegally  imprisoned  his  remedy  is  habeas  corpus.^ 

An  infant  is  liable  to  bastardy  process .•  He  is  bound  by  his 
recognizance  to  appear.'' 

See  also  vol.i,  p.  327,  AGE,  In  Criminal  Law,  and  vol.  4,  p. 
683,  Criminal  Law,  V.  Capacity  to  commit  crime — (2).  Infancy. 

nrPAHTICIDS. — See  HOMICIDE. 

niTBCnons  AHDIALS.— See  Animals;  Health;  Quaran- 

TINE. 

DTPBR.— See  note  8. 

may   be  convicted  of  an   attempt    to  and  Coverture  (2nd  ed.)  1882;  Eweirs 

commit  rape.     Com.  v.  Xjreen,  2  Pick.  Leading  Cases  on   Infancy    (xst    ed.) 

(Mass.)  ^80;    People  v,  Randolph,   2  1S76;  Eversley,  Domestic  Relations  (ist 

Parker  (Jr.   (N.  Y.)    174.     See  contra  ed.)  1885;  Reeves,  Domestic   Relatione 

State  V.  Sam.,  i   Winst.  (N.  Car.)  300.  (2nd  ed.)  1888;  Bishop,  Marriage  and 

1.    Word   V.  Com.,    3    Leigh  (Va.)  Divorce  (6th  ed.)  1881;  Perry  on  Trusts 

473.  (3rd  ed.)   1882;  Lewin  on  Trusts   (8th 

a.  Carr  V.  State,  7  S.  W.  Rep.  (Tex.)  ed.)    1885;    Schouler,    Executors    and 

328.    In  State  r.  Guild,  10  N.  J.  L.  163;  Administrators   (2nd   ed.)  1889;  ^Vill- 

a.  c,  18  Am.  Dec.  404,  a  boy  of  twelve  iams  on  Executors  (6th  Am.  ed.)  1877; 

years  of  age  was  convicted  of  murder  Daniells,  Chancery  Practice  (5th  Am. 

on  "his  own  confession,  with  imperfect  ed.)  1879;  Jones  on  Mortgages  (4th  ed.) 

corroboration    by    circumstantial    cvi-  1889;  Thomas  on  Mortgages  (2nd  ed.) 

dence.     Sec  State  v.  Bostick,  4  Harr.  1887;  Parsons  on  Contracts    (7th  ed.) 

(Del.)  563;  State  v,  Aaron,  4   N.J.  L.  1883;  Wharton  on  Contracts  1882;  Ben- 

231;  s.  c,  7  Am.  Dec.  592.  .  jamin  on    Sales    (5th    Am.  ed.)   1888; 

S.  The  infant  may  testify  to  his  own  Pollock    on    Contracts    (Wald's    ed.) 

age.     Cheever  v.  tongdon,  34   Mich.  1885;  Randolph  on  Commercial  Paper 

296;    State    r.   Cain,  9   W.    Va.   550;  1886;  Lindley  on  Partnership  (2nd  Am. 

\Vatson    V,    Brewster,   i    Pa.   St.   381  ed.)    1888;    Same   Ranalje's  ed.    1888; 

isemble)\  Hill  v,  Eldridge,  126  Mass.  Same  Wentworth's   Notes   1888;  Story 

334.    The  opinion  of  medical  experts  is  on  Agency  (7th  ed.)   1882;  Mora  we  t'z 

admissible.   State   ^^   Smith,   Phill.  L.  on      Corporations     (2nd     ed.)     1886; 

(N.  Car.)  302;  but.  the  age  must  be  Waterman  on  Corporations  18B88;  Tav- 

made  out  by  sworn  testimony,  and  the  lor,    Private    Corporations     (2nd    ed.) 

jury  cannot  judge  on  inspection.     Ste-  1888;   Cook,   Stock   and    Stockholders 

phenson  v.  State,  28  Ind.  272;  Morse  1887;  Hawes,  Parties  to  Actions  1884; 

i\  State,  6  Conn.  9.     See   contra   that  Barbour    on    Parties   (2nd    ed.)    1884; 

the    jury    may    judge    on    inspection.  Freeman  on  Judgments  1881;  Bishop, 

State   V,   Arnold,    13    Ired.   (N.  Car.)  Criminal   Law   (7th  ed.)  1882;  Cooley 

184;  People   f.  Townsend,  3   Hill  (N.'  on  Torts  (2nd  ed.)  1888;  Shearman  and 

Y.)  479.  Redfield  on  Negligence  (4th  ed.)  1888; 

4.  People  r.  Richmond,  29  Cal.  414.  Bigelow   on    Estoppel   (4th  ed.)   1S86; 

But    see     Com.    v.    Mead,    10    Allen  Herman  on  Estoppel  and  Res  Adfudi- 

(Mass.)   398;    Humphrey  v,  Douglass,  cata  1886;  Greenleaf  on  Ev.  (14th  ed.) 

10  Vt.  71;    State  V.  Learnard,  41   Vt.  1883. 
585.  8.  "We   think    the  judge   made  the 

b..  Cathing  v.  State,  62  Ga.  243.  maxim  [the  law  never  presumes  fraud] 

•.  Chandler  T'.  Com.  4  Met.  (Ky.)  66.  more  mit»leading   by    substituting    the 

7.  State    V,    Weatherwax,    12    Kan.  word  *  inferred'  for  *  presumed.*      The 

463;  Fagin  V.  Goggin,  12  R.  I.  398.  former  is  a  stronger  word  than  the  latter 

BiN^ka  Conndtad  In  Um  Preparatton  of  (in  connection  with  the  words  *  cannot*) 

Tills  Artlele. — Schouler,  Domestic  Re-  for  the  purpose  of  excluding  indirect  evi- 

lations   (3rd  ed.)  1882;  Field,  Law   of  dence.     To  infer  is  derived  from  the 

Infants  (ist  ed.)   1888;  Tyler,  Infancy  Latin    infer re^  compounded   of    *i»/ 
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Definition.        INI  ERENCE— INFERIOR  COURTS.        Mbdtua. 

IHFEBEHCE. — A  deduction  or  conclusion  from  facts  or  propo- 
sitions known  to  be  true.* 

DTFEBIOB  COUETS— (See  COURTS,  vol.  4  p.  453).— The  tech- 
nical  meaning  of  this  term  is  courts  of  special  and  limited  juris- 
diction, which  are  erected  on  such  principles  that  their  judgments 
taken  alone  are  entirely  disregarded,  and  whose  proceedings  must 
show  their  jurisdiction.  The  expression  is  also  used  as  synony- 
mous with  courts  not  of  record.  In  American  constitutional  law 
the  term  also  applies  to  courts  from  which  an  appeal  or  writ  of 
error  lies  to  a  higher  court.* 

from,   and   \ferrcy  to  carry  or  bring.  Bank  v.  Judson,  8  N.  Y.  259.    And  see 

and   its  strict  meaning  is   to  bring  a  the  distinction  recognized  in  i  Bl.  Cora, 

result  or  conclusion    from    something  207;  3  BI.  Com.  23. 

back  of  it,  that  is,  from  some  evidence  All  courts  from  which  an  appeal  He$ 

<or  data  from  which  it  vn^y  be  logically  are   inferior  courts,  in  relation  to  th€ 

•deduced.     But  to  presume  is  from  the  appellate    court,    before    which    tbetr 

Latin  /r^^juwirr^,  consisting  of  * prtgy  judgment  may  be  carried;  but  thej  are 

before,  and  ^jnz/icr^,' to  take,  and  signi-  not  therefore    inferior    courts  in  the 

iies  to  take  or  assume  a  matter  t)cfore-  technical  sense  of  those  words.    Thev 

hand,     without     proof — to     take     for  apply  to  courts  of  special  and  limited 
granted.                                                           *  jurisdiction,  which  are  erected  on  such 

''We  do   not  suppose  jurors   would  principles  that  their  judgments  taken 

wxigh  these  words  in  the  light  of  such  alone,  are  entirely  disregarded,  and  the 

a  verbal  criticism,  but  we  know  of  no  proceedings    must    show    their   juris- 

better  way  to  illustrate  the  substantial  diction.     Marshall,  C.  J.,  in  Kempe's 

difference  in  the  impression  which  these  Lessee   v.  Kennedy,  5  Cranch  (U.*S.) 

two  words  are  calculated  to  make  on  185.     The  inferior  courts  of  the  United 

the  common  mind.''     Morford  v.  Peck,  States  are  all  of  limited  jurisdiction, 

46  Conn.  385.  but    they   are    not    therefore    inferior 

1.  Gates  t/.  Hughes,  44  Wis.  336.  courts  in  the  technical  sense  of  tho^ 
An  inference  is  something  inferred  words,  whose  judgments,  taken  alone, 
from  precedent  matter,  separated  from  "are  to  be  disregarded.  McCormick  r. 
which  it  is  a  mere  absurdity  in  SuUivant,  10  Wheat.  (U.  S.)  199;  B,% 
language.  There  may  be  precedent  parte  Watkins,  3  Pet.  (U.  S.)  193; 
matter  and  no  inference,  but  there  can  Kennedy  v.  Ga.  St.  Bank,  8  How.  (C. 
be  no  inference  without  precedent  mat-  S.)  611;  Ruckman  v,  Cowell,  i  N.  Y. 
ter;  they  must  stand  together,  and  507.  Circuit  courts  are  not  inferior 
cannot  be  separated.  Chambers  v.  courts  in  the  technical  sense  of  the 
Hunt,  3  Harr.  (N.  J.)  354.                          -  books,  but  they  are  so  in  some  respects- 

When     the     facts     themselves     are  They  are  subordinate  to  the  supreme 

•directly  attested,  the  jury  may  deduce^  court,  and  their  jurisdiction  is  special 

or   infer,  or  presume  from   them   the  and    limited    both    in    regard   to  the 

truth  or  falsity  of  the  main  proposition;  nature  of  the  cases  on  which  thej  can 

and    the    principal    question    may    be  decide  and  the  nature  of  the  parties  who 

thereby  determined  in  the  affirmative  may  come   into  them.     Livingston  r. 

or   in   the   negative,  as  the  conclusion  Van  Ingen,  x  Paine  (U.  S.)  48. 

may   necessarily   follow    the    attested  **A  preliminary  question  is:  What  is 

premises.      Gates   v,  Hughes,  44    Wis.  meant  in  this  constitution  by  the  terra 

336.  ^inferior  courts\^    The   relator's  argu- 

2.  The  rule  for  jurisdiction  is  that  ment  is  largely  based  upon  whit  coun- 
nothing  shall  be  intended  to  be  out  of  sel  suppose  to  be  the  common  lav 
the  jurisdiction  of  a  superior  court  but  definition  of  an  inferior  court,  which 
that  which  specially  appears  to  be  so;  always  means  a  court  which  is  not  one 
and,  on  the  contrary,  nothing  shall  be  of  the  four  great  courts  of  the  realm; 
intended  to  be  within  the  jurisdiction  that  is,  the  court  of  chancery  and  the 
of  an  inferior  court  but  that  which  is  so  three  great  common  law  courts  sitting 
expressly  alleged.  Peacock  z>.  Bel!,  i  at  Westminster.  Tomlyn.  Law  Diet 
■Saund.  73  &  ns.;  Yates  t\  Lansing,  7  "Another  less  accurate  distinction  is 
Johns.    (N.  Y.)   407;  Chemung  Canal  found  in  the  distinction  between  court* 
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INFIDEL— INFIRMAR  Y— INFIRMITY— INFLICT. 

IHFIDEL — (See   Witness).— One  who  does  not  believe   the 
Christian  religion.* 

nraiElIAET.— See  note  2. 

nrUKMITT. — a  disease ;  a  malady ;  feebleness.* 

nraUCT.— See  note  4. 

of  record,  whose  records  establish  them-  rights  and  franchises,  both  as  respects 

selves  and  are  valid  judgments  in  them-  the  people  and  private  persons,  is  and 

selves,  and  courts  not  of  record,  pro-  cannot  be  otherwise   than   an   inferior 

ceeding  under  special  conditions  whose  tribunal  in   the  strictest  sense  of  the 

jurisdiction  is  not  presumed.     .     .    .  word."    A  board  of  supervisors  of  elec- 

"An  American  constitutional  use  of  tions  is  such  within  the  meaning  of  an 

the  word  refers  to  relative  rank  and  au-  act  giving  circuit  courts    supervision 

thoritj,  and   not  to  intrinsic  quality.*'  and  control  of  proceedings  before  in- 

Swifl  V.  Judges  of  Wayne   Circ.     Ct.  ferior       tribunals.      Cunningham       v. 

(Mich.),  7  West   Rep.  800.     And  see  Squires,  2  W.  Va.  432;  s.  c,  98  Am. 

Davey  v.  B.  C.  R.  &  M.  R.  R.  Co.,  10  Dec.  770, 

Wis.  553.  1.  Omichund   v.  Barker,  Willes  541 

"What  tests  are  to  be  applied  in  de-  And   see   Hale  v.  Everett,  53  N.  H.  57. 

termining  the  question  of  inferiority?  "The  infider  is  one  who  does  not 

It  may  be  solved  by  showing  that  tFie  recognize  the  inspiration  or  obligation  of 

court  is  either  placed  under  the  super-  the    Holy    Scriptures,  or  the  generally 

visory  or  appellate  control    of    those  recognized   features  of   the    Christian 

nameid,  or  that  the  jurisdiction  conferred  religion.    The  ^atheist'  is  one  who  does 

upon  it  is  limited  and  confined.    Con-  not  believe  in  the  existence  of  a  God." 

ceding  that  the  act  in  question  does  not  In  an   action  upon  an  insurance  policy 

place  the  court  which  creates  it  under  it   is  not  competent   to  show  that  the 

the  supervisory  control  of  the  circuit  deceased  was  an  infidel  in  order  to  draw 

court,  and  only  allows    appeals    and  the    inference  of    suicide.    Gibson  x*, 

writs  of  error  to  be  prosecuted  directly  American  Mut.LifeIns.Co.,37N.Y.5So. 

to  the  supreme  court,  yet  it  will  still  l!e  2.  In  a  contract  by  physicians  to  pre- 

an  inferior  tribunal  it  its  jurisdiction  is  scribe  for  and  attend  the  inmates  of  the 

limited  and  inferior.    General  jurisdic-  county  infirmary,  the    infinnary    may 

tion  is  that  which  extends   to  a  great  consist  of  several  buildings.   Johnson  r. 

variety  of  matters.     Limited  jurisdic-  Santa  Clara  Co.,  28  Cal.  545. 

tion,  also  called  specific  and  inferior,  is  8.  Webster  quoted  in  Collins  v.  State, 

that    which    extends    only    to   certain  24  Tex.  A  pp.  149;  s.c,  5  S.  W.  Rep.  850. 

specified  causes."     State  r. Daniels,  66  In  this  case  it  was  held  that  a   statute 

Mo.  200.  providing  that  the  written  testimony  of 

*'A11  courts  from  which  an  appeal  or  a  witness,  taken  at  the  examining  trial 

writ  of  error  lies  are  inferior  courts  in  of  the  accused,  can  be  read  in  evidence 

relation  to  the  court  before  which  their  when   he  by  reason  of  bodily  infirmity 

judgments  may  be  carried  and  by  which  cannot  attend,  does  not  require   a  per- 

they  may  be  reviewed,  annulled  or  af-  manent  infirmity.     A  witness  who  had 

firmed.     It  is  in  this  latter  sense  that  been  leA  a  chronic  invalid  by  an  attack 

the  framers  of  our  constitution  used  the  of   measles,   was  held  to  ble  suffering 

words    inferior    courts.     They    meant  from  an   infirmity  within  the  meaning 

thereby  courts  whose  judgments  could  of  the  act. 

be  reviewed  and  their  errors  corrected  4.  ^Inflict'  does  not  necessarily  imply 

by  another  and  a  higher  tribunal.**  Nu-  direct  violence.     There  is  no  more  ap- 

gent  V.  State,  iS   Ala.   524;   Ex  parte  propriate  use  of  the  word  *inflict'   than 

Roundtree,    51    Ala.    42;  Saunders  v.  in  connection  with  punishment,  and  to 

State,  5^  Ala.  42.  *inflict  punishment*  clearly  includes  im- 

**A  tribunal  which  is  not  a  common  prisonment  and  involuntary  restraint, 
law  court,  which  does  not  proceed  ac-  as  well  as  hanging,  beheading  and  whip- 
cording  to  the  course  of  the  common  ping.  We  can  have  no  doubt  that  any 
law,  a  newly  created,  limited  and  spe-  bodily  harm  which  is  caused  to  be  suf- 
cial  jurisdiction  from  which  no  appeal  fered  by  the  act  of  the  accused  is  an 
fs  allowed  by  statute,  nor  writ  of  error  injury  inflicted*  within  the  meaning  of 
by  the  common  law,  yet  determining  in  the  statute.  Com.  v,  Macloon,  101 
a  summary   way   the   most  important  Mass.  23. 
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IHFOBMATIOH  (Crimiiial).— See  Criminal  Law;  Criminal 
Procedure;  Quo  Warranto. 


I.  Definition.   Crinninal  Information, 

70  J. 

II.  Source,  702. 

J 1 1.  When  Information  Lies,  702. 

1.  Right  to  File  Information^  703. 

2.  Constitutional  and  Statutory 

Prohibitions  Against  In/or' 
motions^  703. 


IV.  Forms  of  Information,  706. 

X.    Signature       and       Vtrifta- 
tion,  707. 

2.  Conclusion,  707. 

3.  Sufficiency^  70S. 

4.  Amendments  709. 

V.  Information  in  nature  of  Quo  War- 
ranto, 709. 


L  Definition — Criminal  Information, — An  information  is  an  accu- 
sation or  complaint  exhibited  against  a  person  for  some  criminal 
oflfence.  It  differs  from  an  indictment  principally  in  that  in  an 
indictment  the  facts  constituting  the  offence  are  presented  to  the 
court  upon  the  oath  of  a  grand  jury,  whereas  in  informations  the 
facts  arc  presented  by  way  of  suggestion  or  information  upon  the 
oath  of  some  authorized  public  officer.* 

Information  is  also  a  proper  remedy  in  certain  civil  and  quasi 
civil  proceedings  as  well  as  in  those  which  are  strictly  criminal.* 

n.  Sooroe. — Prosecution  by  information  is  founded  on  the  com- 
mon law.* 

m.  When  Information  Lies. — All  public  misdemeanors  which 
may  be  prosecuted  by  indictment  may  be  prosecuted  by  inforaia- 
tion  in  behalf  of  the  commonwealth,  unless  the  prosecution  be 


1.  Bacon^s  Abridg-tlnfonnation;  Cole 
on  Informations  i;  2  Hawk.  P.  C,  ch. 
26;  I  Chit.  Crim.  Law  841;  Archbold's 
C.  P.  66;  Burns,  Justice,  tit.  Informa- 
tion. 

An  information  resembles  not  onl^' 
«n  indictment  in  the  correctand  tech- 
nical description  of  the  oflfence,  but 
also  in  actions  qui  tarn,  in  which  the 
informer  must  show  the  forfeiture  and 
its  appropriation,  or  at  least  the  pro- 
portion given  him  by  statute.  Com. 
V.  Messenger,  4  Mass.  465. 

A  justice  of  the  peace  cannot  hold 
one  to  bail  for  an  offence  which  may  bv 
law  be  prosecuted  by  information  qui 
tam^  as  well  as  indictment.  Com.  v. 
Cheyney,  6  Mass.  347. 

An  information  may  be  had  against 
a  justice  of  the  peace  for  taking  a  rec- 
ognizance with  insufficient  sureties. 
Respublica   v.   Burns,   i    Yeates  (Pa.) 

370- 

A  felony  cannot  be  prosecuted  by  in- 
formation. Com.  t'.  Barrett,  9  Leigh 
(Va.)  665. 

The  affidavit  of  a  private  individual 
is  not  an  information  and  will  not 
therefore  support  a  prosecution  for 
crime.     State  v.  Kelm,  79  Mo,  515. 

But  where  an  indictment  has  been 
quashed    because   of  insufficient  aver- 


ments, the  district  attorney  maj  pro- 
ceed by  information  against  the  same 
person  for  the  same  offence.  United 
States r.  Nagle,  17  Blackf.(U.  S.CC) 
258. 

2.  Bish.  Crim.  Proc.,  ^  141. 
Information   is  a  proper  remedvfor 

unauthorized  possession  of  lands  of  the 
State.  Queen  r.  Hughes,  L.  R.,  i  P- 
C.  App.  81;  Com.  T'.  Heite,  6  Leigh 
( Va.)  588;  Q^een  v.  Blagden,  10  Mod. 
296.  And  against  an  importer  for  the  du- 
ties on  smuggled  goods.  United  States 
V.  Lyman,  i  Mason  (U.  S.)  482.  And 
where  a  statute  imposes  certain  fines, 
one -half  to  be  paid  to  the  infonner. 
State  of  Texas  v.  Gargia,  38  Tex.  543. 
See  Ward  v.  Tyler,  1  Nott  &  McC. 
(S.  Car.)  22. 

3.  **There  can  be  no  doubt  that  this 
mode  of  prosecution  by  inforaiation 
(or  suggestion)  filed  on  record  bv 
the  king^  attorney  general,  or  bjr  lu> 
coroner  or  master  of  the  crown  office  in 
the  court  of  king's  bench,  is  as  ancient 
as  the  common  law  itself.**  4  Black. 
Com.  *309. 

As  to  origin  and  history  of  inforau- 
tions  see  Pryme's  Case,  5  Mod.  459; 
Rex  V.  Berchet,  i  Show.  106;  Bacon* 
Abridg.,  Information;  Cole  on  Infonna- 
tion  *2  et  seq.\  4  Black.  Com.  *3io> 
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restrained  by  the  statute  to  indictment.^     But  it  may  not  be  ex- 
hibited for  treasons,  felonies,  or  misprision  of  treason.* 

1.  Right  to  File  Information. — In  England  informations  may  be 
filed  by  the  attorney  general,  ex  officioy  upon  his  own  discretion, 
without  any  leave  of  the  court.  During  a  vacancy  in  that  office 
they  may  be  filed  by  the  solicitor  general.*  In  the  United  States 
the  district  attorneys  have  a  right  to  prosecute  by  information  as 
a  right  inherent  in  their  office  without  leave  of  court.* 

2.  Constitutional  and  Statutory  Prohibitions  Against  Proceedings 
by  Information, — The  provision  in  the  constitution  of  the  United 


As  to  the  powers  and  practice  of  the  155;  Rex    r.    Morgan,    i    Doug.  314. 

attorney  general  and  other  officers  in  But    this   sort    of    information   is   not 

filing  informations  see  Rex  v.  Wilkes,  4  known—or  not  generally — in  the  Amer- 

Burr.  3^27;  Wilkes  r.  Rex.  4  Bro.  P.  C.  ican  practice     .     .     .     Our  prosecuting 

360;  Rex  V.  Phillips,  3  Burr.  1564;  Rex  officers  will  grant   ipfonnations  more 

V,  Plymouth,  4  Burr.  2089;  Rex  r.  Rob-  freely  than  the   English   attorney  gen- 


inson,  I  W.  Bl.  541;  Rex  r.  Joleffes,  2 
T.  R.  190. 

The  statute  4  and  5  W.  &  M.  18,  en- 
acted that  the  clerk  of  the  crown  shall 
not  file  any  information  without  ex- 
press direction  from  the  court  of  king's 
bench.  4  Black.  Com.  *3ix;  Rex  v. 
Brooke,  a  T.  R.  190.  This  statute  is 
said  to  have  been  in  force  in  Maryland. 
Killy  Rep.  Stat.  180.  But  not  in  Ala- 
bama. State  V  Moore,  19  Ala.  520.  It 
]«i  doubtful  if  the  statute  is  common  law 
in  the  United  States.  Bish.  Crim. 
Proc.,  §  143.  See  Com.  v,  Vamer,  2 
Va.  Cas.  62;  Com.  v.  Ay  res,  6  Gratt. 
(Va.)  668. 

1.  Com.  V.  Water  borough,  5  Mans. 
259;  Troy's  Case,  i  Mod.  5. 

*^^I  think  it  cannot  be  doubted  that  a 


erals,  and  more  freely  in  some  Staten 
than  in  others  .  .  .  yet  their  dis- 
cretion will  present  more  or  less  prac- 
tical obstacles."'  i  Bish.  Crim.  Proc.,  ^ 
141,  n,  7.  See  Atty.  Gen.  v.  Evart 
Brewing  Co ,  3^  Mich.  462;  Bish.  Crim. 
Law,  §^  246,  206,  258,  688;  Reed  v.  C. 
().  Canal,  65  Me.  132.  See  ^»# 
Warranio. 

8.  Cole  on  Information;  Rex  v.  Phil- 
lips, 3  Burr.  1654;  Rex  v.  MsLvor  of 
Plymouth,  4  Burr.  2089;  Wilkes  v. 
King,  4  Bro.  P.  C.  360;  4  Burr.  255 j. 
They  may  also  be  filed  by  the  queen  s 
coroner  and  attorney  (commonly  called 
the  master  of  the  crown  office);  but 
not  without  previous  leave  of  the 
court  of  queen  s  bench,  given  in  open 
court,  and   a   recognizance    being  en- 


criminal    information     is    a    criminal  tered   into  by  the  prosecutor,  pursuant 

cause  or  matter;  it  only  differs  in  mere  to  statute.     Cole  on  Inform.  2.     But  in 

form  from  an  indictment."     Per  Cole-  practice   the  attorney  general   seldom 

moGB,  C.  J.,  Q^een  v.  Steel,  L.  R.  2,  exhibits  an   information  unless  so  dt- 

C^  B.  D.  40.  rected  by  one  of  the   house  of  parlia 

It  lies  at  common  law  to  prevent  the  ment,  the  lords  of  the  treasury,  or  the 

us»urpation  for  private  franchise.    Com.  commissioners  of  some  public  depart- 


V.  Arreson.  15  St.  R.  (Pa.)  130:  Cham- 
bers V.  Baptist  Educational  Society,  i 
B.  Mon.  (Ky.)  215;  Com.  r.  Lex,  6  B. 
Mon.  (Ky.)397;  Com.  v.  City  of  Frank- 
fort, 13  Bush  (Ky.)  185. 

2.  Cole  on  Infonnation  ^9;  2  Hawk., 
ch.  26,  ^  3;  Cush.  PI.  St  Ev.,  C.  C.  69; 
Bacon's  Abridg.,  Information;  Com. 
f .  Barrett,  9  Leigh  ( Va.)  665. 

*'In  Emglandy  when   the   application 
i*.  by  a  private  person  the, court  will 
not  always  grant  it,  though   an  indict- 
ment would  lie.     ^* /iir/*' Cransby,  8    Thompson  t'.  State,   15  Tex.  App.  39; 
Cas.  C.  C.  356;  Rex  7'.  Peach,  i  Burr.     Johnson  t*.  State,  17  Tex.  App.  230. 
548;     Reg.  r.    Marshall,  4    Ellis   &   R.         A  justice  of  the   peace  cannot   hold 
475;  Rex  V.  Smithson,  4  B.  &  Atl.  861 ;     one  to  bail  for  an  offence  which  may  by 
I    Nev.  &   M.  775;  Anonymous,  Lolft    land  be  prosecuted  by  information  qui 
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ment.     Cole  on  Inform.  9. 

4.  I  Bish.  Crim.  Proc,  §  144;  Res- 
publica,  Griffith,  2  Dall.  (Pa.)  112; 
State  V.  Dover,  9  N.  II.  468. 

By  Whom  Ma4e. — An  information  is 
the  official  act  of  the  state's  attorney, 
and  not  the  act  of  the  person  upon 
whose  affidavit  it  is  made:  and  it  must 
clearly  appear  on  the  face  of  the  in- 
formation that  the  charge  against  the 
accused  is  preferred  bv  the  attorney. 
Prophit   V.  State,    12    'fex.  App.   233; 
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States,  that  **  no  person  shall  be  held  to  answer  for  a  capital  or 

otherwise  infamous  crime  unless  on  presentment  or  indictment  of 

a  grand  jury,"*  except  in  certain  cases,  applies  only  to  prosecutions 

tarn   as   well   as   indictment.     Com.  v.  Sawy.  (U.  S.)  211;  15  Nat.  Bank  Reg. 

Cheney,  6  Mass.  347.  32^. 

As  to  informations  qui  tam^  see  Ket-  Tlie  violation  of  the   statute  of  the 

land  V.   Cassius,   2  Dall.   (U.  S.)  365;  United  States  prohibiting  zny  person 

Merriam    v.    Langdon,  10   Conn.  461;  who  has  been  removed  from  the  Indian 

State  T'.  Garcia,  38  Tex.  543.  country       from       returning      thereto 

1,  Const.    U.    S.,    amend,     article  5.  may     be     punished     by     information. 

In      United      States       courts.       An  U.  S.  r.  Howard,  17  Fed.  Rep.  63\ 

otfence  against  the  laws  of  the  United  Where     congress     has      reduced    a 

States,  which  is  of  a  character  not  capi-  crime   from   the  grade  of  infamous  to 

tal  or  infamous,  may  be  prosecuted  in  that   of   a    misdemeanor   the  offender 

the  courts  of  the  United  States  by  an  may    be    prosecuted    by    infomiation. 

information  according  to  the  course  of  U.S.   r.   Cross,    i    McArth.  (D.  C  • 

the  common    la^.     United    States    xk  149.     And  all  crimes  and  offences  cott.- 

Sheppard,  I   Abb.  U.  S.   Rep.  431;  U.  mitted   against  the  election  franchise 

S.r.  Maxwell,  3   Dill.  (U.   S.)  275;  21  which  are  not  infamous  may  be  prosr- 

Int.  Rev.  Rec.  148;  U.  S.  v.  Waller,  i  cuted  either  by  indictment  or  informa- 

Sawy.  (U,  S.)   701;  Stockwell  v.  U.  S.  tion  filed  by  a  district  attorney.    I*.  S. 

13   Wall.  (U.  S.)  531;  United  States  v.  Rev.  Stat.,'4  1022. 

Isham,    17    Wall.   (U.   S.)  496;  United  The   following  offences  against  the 

States  V.  Mann,  1  Gall.  (U.  S.)  3;  United  United  States  have  been  held  not  to  be 

States   V,  Block,  4  Sawy.   (U.S.)  211;  infamous   and  may   be   prosecuted  by 

United  States  r.  Miller,  3    Hughes  (U.  information:    Stealing   from   the  mail. 

S.)  S53;  United  States  r.  Gates,  6  Fed.  U.  S.   v.   Wynn,  3  McCrary  (U.  S) 

RcpV86i;  Re  Wilson,  18  Fed.  Rep.  33.  266.    A  conspiracy  to  make  counterfeit 

"1  have  no  doubt  that  an  information,  coin.    U.    S.   v.    Burgess,   3   McCrarj 

although  in  the  remote  past  it  was  used  (U.  S.)  278.  Embezzlement.     U.  S.  :•. 

as  an  instrument  of  oppression,  would,  Reilley,  20  Fed.  Rep.  (C.  C.  Nev.)  4''. 

if   authorized  by     congress,  be  a  con-  Passing  counterfeit  mone^'.     U.  S.  r. 

stitutional  and   lawful   proceeding    for  Field,   21     Blatchf.    (C.  C.)  330.  Er..- 

the  prosecution  of  offences  of  the  grade  bezzling    a    letter    in    postal   custody 

of  misdemeanor  and  not  infamous;  and  which  has   a  valuable  thing  enclosed. 

the    practice     and     precedents   in  the  U.  S.  v.  Baugh,  4  Hughes  (U.  S.)  501. 

federal  courts  seem  to  me  to  favor  such  Infamous    Crlmei. — Conspiracy   ha* 

a  proceeding  as  legal,   without  express  been  keid  to  be  infamous  and  cannot 

enactment  authorizing  it,  in  cases  di-  be  prosecuted  by  information.    United 

rectly  affecting  the  public  service,  and  States  :•.  Butler,  4  Hughes  (U.  S.)  512 

such    an    information   corresponds,   in  See  United  States  v.  Blackburn,  1  N 

my  judgment,  to  that  class  of  informa-  Y.  Weekly  Dig.  276. 

tions  which    the    attorney   general    in  In  United  States  r.  Waddell,  112  I 

England   would   file    sua    sponte,  and  S.  76,  it  was  said  to  be  a  very  scriou* 

would   be   filed  in  this  country  by  the  question  whether  the  crime  (sec.  5501^. 

district  attornev."     Per  Cox,  J.,  U.  S.  Rev.  Stat.)  of  conspirac^r  "to  injure  or 

V.  Brady,  3  Crim.  Law   Mag.  (Sup.  Ct.  oppress,    threaten    or    mtimidate  any 

Dii>t.  of  Col.)  73.  citizen  in  the  free  exercise  or  enjoy- 

Offences     Not    infamoUB.— Offences  men  t  of  any  right  or  privilege  secured 

arising  under  the  revenue   laws  being  to  him  by  the  constitution  or  laws  ol 

misdemeanors  merely,  and   not  'infa-  the    United    States,  or  because  of  hi> 

mous,"  may  be  prosecuted  by  informa-  having   so    exercised   the  same,    etc . 

tion  filed  bv  the  district  attorney.     U.  etc.,   is   not   an  infamous  one  by  the 

S     V    Ebeft,   I   Cent.   Law  Jour.  20s;  language   of  the    statute,  and  cannot. 

U.  S.  V.  Buzzo,  18  Wall.  (U.  S.)  125.  therefore,   be   prosecuted  on  tnfonr..i- 

A  bankrupt  who  makes  a  wilful  and  tion. 

fraudulent  omission  from  his  inventory  A   crime    punishable    by   irapnsor 

of  some   of  his  assets,  contrary  to  the  ment  in  a  state  prison  or  penitentiary 

bankruptcy  statute,  mav  be  prosecuted  with  or  without  hard  labor,  is  an  mf; - 

by    information.     U.    S.   v.    Block,    4  mous   crime,   within    the   provision  f! 
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by  the  United  States.*  In  some  of  the  States  there  are  constitu- 
tional prohibitions  against  proceeding  by  information  in  any  case 
where  an  indictment  lies;*  in  others  the  restriction  is  limited  to 

cases  of  infamous  crimes.^ 

• 

the  fifth  amendment  of  the  constitution  the  amendments,    all    have    reference 

that    "No    person    shall    be  made  to  solely    to    trials    In    the  courts  of  the 

answer  for  a  capita)  or  otherwise  infa-  United    States."     Per    Redfield,   J., 

mous  crime  unless  on  presentment  or  State  v,  Keyes,  8  Vt.  63.    They  do  not 

indictment  of  a  grand  jury/*  and,  there-  restrict  the  States  in  the  prosecution  of 

fore,  cannot  be  prosecuted  by  informa-  capital  or  infamous  crimes,  to  the  com- 

tion  in  any  court  of  the  United  States,  mon  law  indictments.     Noles  v.  State, 

Mackin   r.    United   States,  117    U.   S.  24  Ala.  672;  State  r.  Jackson  e/ a/.,   21 

350;  E»  parte  Wilson,  114  U.  S.  4x7;  La.  Ann.  574;  State   r.  Anderson,  30 

tnited  States  V.  Tod,  25  Fed.  Rep.  $15.  La.   Ann.   557;  State   v.  Shumbert,    i 

In  prosecuting  an  information  to  en-  Richards  (S.  Car.),  N.  S.,  85;  State  v, 

force  a  seizure,  under  the  act  of  Aug-  Cowan,  29  Mo.  339. 

ust  6,   1 86 1,  declaring  private  property  2.  No  person  shall  for  any  indictable 

used  in  promoting  insurrection  to  be  offence  be  proceeded  against  criminally 

*iawful  subject  of  prize  and  capture,"  by  information  except  in  cases  arising 

issues  of  fact  should  be  submitted  for  a  in  the  land  or  naval  forces  or  in  the 

trial  by  jury  according  to  the  course  of  militia  when  in  actual  service  in  time  of 

the    common   law.     United    States  v.  war  or  actual  danger.    Const  of  Ky., 

Athens  Armory,  2  Abb.  U.  S.  Rep.  129.  art.  13,  ^  13;  Const,  of  Del.,  art.  i,  4  S; 

It  is  not  necessary  that  a  criminal  Const,  of  Ala.,  art.  1,^9;  Const,  of  Pa., 

information  should   show    either  that  art.  i,  ^  10;  Const,  of  Miss.,  art.  i,  J  11. 

the  defendant  has  been  held  to  answer  Or  (in   Pennsylvania^  Kentucky^  AUi- 

the  charge  on  complaint  before  a  com-  hama  and  Mississippi)  by  leave  of  the 

misstoner.  or  that  the  charge  had  been  court  for  misdemeanor  or  oppression  in 

found  true  by  a  grand  jury.     U.  S.  v,  office.     In   Alabama  and   Mississippi 

Moller,  16  Blatchf.  (U.  b.)  6c.      See  the    legislature    may  dispense  with  a 

U.  S.  T'.  Renzone,  i4Blatchf.  (U.  S.)69.  grand  jury  in  certain   cases    of  petit 

Vndnr  ftdTenue  Laws. — See  U.  S.  v,  crimes.    Const,  of  Ala.,  art.   1,  \   9; 

Twenty -eight  Packages,   Gilp.    (U.   S.  Const,  of  Miss.,  art.  i,  ^  3.     Proceeding 

D.   Ct.)  306;  U.  S.  V,   A  Package  of  by  way  of  information  is  said  to  be 

Wool,  Gilp.  (U.  S.  D.  Ct.)  349.  abolished  by  the  constitution  of  South 

Admiralty— g«liiire  BiMiittal  lo  Jar-  Carolina,  State  v,  Mitchell,  i  Bay.  (S. 

lidletloii. — In  cases  of  information  an  Car.)  267.     See  Cleary  v,  Deliesseline, 

actual  seizure  of  the  res  prior  to  the  fil-  1  McCord  (S.  Car.)  35. 

ing  of  the  libel  is  essential  to  the  juris-  S.  In     New    Tork    the    restriction 

diction  of  the  court.    The  Tug  Nlay,  6  applies    only    to  a    capital    or  other 

Biss.  (U.  S.)  243.    And  such  precedent  infamous  crime.   Const,  of  U.  S.  (1889) 

seizure  must  be  averred   in  the   libel,  art.  i,  ^  6.      In    Vermont  staters  attor- 

The  Lewellen,  4  Biss.  (U.  S.)  156.  ney  may  prosecute  by  information  all 

In  revenue  or  instance  causes  the  cir-  crimes    except    tho$;e    punishable    by 

cuit  court  may,  upon  appeal,  allow  the  death  or  imprisonment  more  than  seven 

introduction  of  a   new  allegation  into  years.      Rev.  Stat.  Vt.,  ch.  86,  ^   1618. 

the  information  by  way  of  amendment  In  Netv  Hampshire  any  offence,  the 

The  Edward,  i  Wheat  (U.  S.)  261.  punishment  for  which  may  be  death  or 

See   generally  Schooner  Bolivia  and  imprisonment  for  more  than  one  year, 

Cargo,   I  Gall.   (U.   S.)   75;  Schooner  is  triable  only   by   indictment.      Gen. 

Harmony,    i    Gall.  (U.  S.)   125;    The  Laws  N.  H.,  ch.  260,  ^  i. 

Samuel,  I  Wheat  (U.  S.)  9;  The  Emily,  In  what  cases  information  maybe 

9  Wheat.  (U.   S.)   381;    The   Merino,  the  basis  of  criminal  prosecution: 

9  Wheat  (U.   S.)  391;  The   Palmyra,  Indiana.Sc^   Hennly  v.  State,   74 

12  Wheat.  (U.  S.)  13;  Schooner  Hope-  Ind.  99;  Lindsev  xk  State,  72   Ind.  40; 

ful  r.  United  States,  7  Cr.  (U.  S.)  389;  Davis    v.    State,    69     Ind.     130.      In 

Brig  Caroline  v.  United  States,  9  Cr.  Georgia^  Groves   v.  State,  73   Ga.  205. 

(U.  S.)  497.  In  California  there  is  no  restriction  on 

1.  In  State  Coarta. — **The  provisions  in  proceedings  by  information.    Peoples, 

the  constitution,  as  first  reported,  and  Carlton,  57  Cal.  551. 
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Toniif  of  iBfonnatloiL.  IN  FORMA  TION.  Fonu  of  laimtia. 

IT.  Fonna  of  Information. — Except  the  formal  beginning  and 
close,  the  structure  of  an  information  is  the  same  as  that  of  an  in- 
dictment, and  the  substantial  parts  should  be  drawn  as  exactly  and 
nicely  as  tHe  corresponding  parts  of  an  indictment  for  the  same 
oflfence.  The  same  ru^es  applicable  to  indictments  apply  to  in- 
formations in  determining  their  sufficiency.^ 

In  Connecticut  the  statute  requires  person  of  life,  Hbertj  or  propertr  -atitk- 
an  indictment  by  a  grand  jury  only  in  out  due  process  of  la-w^"*  was  not  d^ 
cases  where  the  crime  is  punishable  signed  and  does  not  have  the  effect  lo 
with  death  or  imprisonment  for  life;  prevent  the  States  from  punishing  fei- 
the  practice  is  to  summon  a  grand  jury  onies  by  criminal  informations  without 
in  such  cases  only,  and  in  all  other  presentment  or  indictment  bj  a  gnusl 
cases  to  proceed  to  trial  on  the  com-  jury;  but  as  respects  the  punishment  of 
plaint  of  a  single  grand  juror,  or  the  crimes,  the  amendment  merelr  re- 
information  of  an  attorney  for  the  quires  that  this  shall  be  efected 
state.  2  Swift's  Dig.,  Laws  of  Conn,  through  courts  of  justice  by  regalir 
370.  The  same  practice  prevails  in  judicial  proceedings  therein  previously 
Michigan,  i  Bish.  Crim.  Proc,  (  144;  prescribed  by  law.  Rowan  v.  State, 
Campbell,  Political  Hist,  of  Mich.  162,  30  Wis.  131. 
163.  But    in   Maine,   it   ^zsT  heid  that  a 

In  Massachusetts  criminal   prosecu-  commitment  to  a  workhouse  by  the  m 

tion    may    be    by    information    when  parte  determination   of  two  overseers 

expressly  authorized  by  statute;  in  cases  of  the  poor  was  not  due  process  of  lav, 

before  police   justices    and  in    courts  and    was    in    violation    of   the    14th 

martial.     Rev.  Stat,  of  Mass.,  §  1022.  amendment.     City  of  Portland  v,  Citf 

In  Louisiana  the  prosecution  of  all  of  Bangor,  65  Me.  120.    See  also  ts  to 

except    capital    offences    may    be    by  due  process  of  law.  Sears  v,  Cottrell  5 

information.      State  t^.  Hoods,  31    La.  Mich.  251;  Brown   v,  CommissioQers, 

An.  267;  State   v,   Anderson,   30   La.  50  Miss.  468.     And  where  by  the  gen- 

An.  557;  State  v.  Newton,  30  La.  An.  eral  laws  of  the  State  persons  cb^^ 

1253;   and  the   State  has  the   right  to  with  certain  offences  of  the  grade  of 

prosecute  by  indictment  or  information,  misdemeanor      must     be     proceeded 

but  cannot  prosecute  by  both   at  the  against    criminally    by    indictment,  it 

same  time.      State  v.  Ross,  14  La.  An.  was  held  that  the  legislature  may  grast 

364.  to  municipal  corporations  the  power  to 

In    New    Hampshire    informations  ordain   that  persons  charged  with  sucb 

may  be  filed  at  any  regular  term  of  the  offences    may    be    proceeded   against 

court  by  the  attorney  general  or  the  criminally    by   information.    State  f- 

solicitor  in  his  absence,  at  their  discre*  Cowan,  29  Mo.  330. 

tion,  in  all  cases  of  offences  and  misde-  1.  See  Indictment.  State  i;. Elliott, 

meanors,  excepting  in  capitaV  cases  or  41  Tex.  224;  Cooley,  Black  Com.  310; 

other     infamous     crimes.       State     v.  Whart.  Crim.   Plead.  &  Prac^  §  87; 

Dover,  9   N.  H.  4^;  State  v.  Ingalls,  Bishop,  Crim.   Proc.,  }  147;  Endcrs  r. 

59  N.  H.  88.  People,  20  Mich.  233;  People  v.  Olm- 

!n  Arkansas  under  the  provisions  of  stead,  39  Mich.  357;  Vogel  v.  State,  51 
the  constitution  of  the  State  there  can  be  Ind.  64;  Gallagher  r.  People,  120  IlL 
no  criminal  prosecution  in  the  circuit  179;  Dyer  v.  State,  85  Ind.  52c;  Antic 
court  by  information,  except  for  the  v.  State,  6  Tex.  App.  202;  Leather- 
removal  of  county  officers  from  office,  wood  v.  State,  Tex.  App.  244;  Mc- 
Texas  &  St.  Louis  R.  R.  v.  State,  41  Junkins  v.  State,  20  Ind.  140;  Watson 
Ark.  488.  V.  State,  38  Tex.  548. 

See  generally  People  v.  Whipple,  9  An  information  takes  the  place  of  an 
Conn.  (U.  S.)  707;  Com.  v.  Shave,  3  indictment,  and,  like  it,  should  show 
W.  &  S.  (Pa.)  338;  Reddish  v.  State,  that  the  act  was  unlawful,  and  should 
4  Tex.  App.  32;  Rex  v.  Hickman,  i  state  specifically  the  manner  and  char- 
Wood  C.  C.  34.  acter  of  the  act     Avery  v.  People,  n 

THe    Fourteenth    Amendment.— The  111.  App.  332;  Thomas  v.  State,  58  Ala. 

fourteenth  amendment  to  the  constitu-  365. 

tion  of  the   United   States,  which  de-  An  information  under  a  sUtute  mn^ 

Clares  that  no  State  shall  "deprive  any  contain  all  the  substantial  requisites  « 
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1.  Signature  and  Verification, — A  criminal  information  must 
be  signed  by  the  informing  officer.* 

2.  Conclusion. — If  any  information  conclude  contra  formam 
statuti^  and  the  offence  charged  is  not  within  any  statute,  these 
words  may  be  rejected  as  surplusage.^ 

an  indictment  at  common  law.     State  ports  to  be  made  by  him.    Rasberry  v, 

V.  Miles,  4  Ind.  577.  State,  x  Tex.  App.  664. 

A  proper  venue  must  be   laid  in  the  In  most  States  bjr  statute  It  must  be 

information.    People  t/.  Higgins,  15  III.  supported  by  the  oath  of  the  prosecuting 

no.     See  Evarts  v.  State,  48  Ind.  422.  officer.    Baramon  v.  State,  4  Ind.   524; 

The  words   "Knox  county   and   cir-  Dist.  of  Columbia  v.  Herlily,  i  McArth. 

cuit"  on  the  margin  of  an  information,  (D.  C.)  466. 

though  they  be  not  expressly  referred  It  was  held  in  Vermont  that  the  oath 

to,  may  imperfectly  serve   for  a  venue  was  unnecessary.  State  v.  Sickle,  Brayt. 

through  the  whole  case.    State  Bank  v.  (Vt.)  132. 

State,  X  Blackf.  (Ind.)  267.  The  Emj^lisk  practice  did  not  require 

But  it  is  not  necessary  in  an  informa-  a  verification,  except  when  applied  for 

tion  to  show  why  the  prosecution  was  by  private  persons.     Cole,   Cfrim.   Inf. 

not  commenced   by  indictment.     State  jo,  <»/ jrj.;  Rex  v.  Fielding,  3  Burr.  654; 

V.  Frain,  82  Ind.  532;  Hodge  v,  Sute,  Rex  t'.  Gardiner,  2  Burr.  1117;  Rex   v. 

85  Ind,  561.  WilUtt,  —  T.  R.  294;  Rex   v.  Jones,  i 

AlBtUTlt  and  Informatloii. — In  charg-  Strain  704;  Rex   v.  Haswell,  i    Doug. 

ing  offences  the  same  certainty  is  re-  387;  Rex  v.  Miles,  I  Doug.  284. 

quired  in  the  affidavit  and  information  The  verification   of  the   prosecuting 

that  is  necessary  in  an  indictment,  and  officer  upon  information  and  belief  is 

the  information  must  be  quashed  if  the  sufficient.     State  v.  Nulf,  1 5  Kan.  404. 

affidavit  upon  which  it  is  based  is  in-  If  the  affidavit  is  bad  the  information, 

sufficient.     State  v,  Beebe,  83  Ind.  171.  though    otherwise    sufficient,  will     be 

Langnace    VMd     la     XnfbnnatlOB. —  quashed.  State  t*.  Gartrell,  14  Ind.  a8o. 

Where  an  information  contains  common  See  generally  Brooster  v.   State,    15 

law  phrases  and  references,  it  may  be  Ind.  190;  State   v.  Clevinger,   14  Ind. 

as<iumed  that  a  description  contained  in  366;  State  v.  Ellison,  14  Ind.  380;  Levy 

it  is  meant  to  have  its  common  law  in-  v.  State,  6  Ind.  281;  Malone  v.  State, 

terpreUtion.     Chapman  r.  The  People,  14  Ind.  220;  Washburn  v.  People,  10 

39  Mich.  357.  Mich.  372;  People  r.  Smith,  35  Mich. 

Texas    Practice. — In   Texas  a  tran-  497;  State  f.  Montgomery,  8  Kan.  351; 

Rcript  to  the  court  of  appeals  in   a  case  Bishop,  Crim.  Proc.  713  a. 

prosecuted  on   an    Information   should  In  ludiana  an  information  must  be 

bring  up  the  affidavit  on  which  the  in-  based  upon  an  affidavit  first  filed.    It  is 

formation  is  based,  as  well  as  the  in-  not  sufficient  that  the  information  itself 

formation  itself.    Lackey   v.   State,    14  is  verified.    Carpenter  v.  State,  14  Ind. 

Tex.  App.  164.  JfOQ;                          « 

Though   the  material   allegations  of  The  verification  of  a  criminal  infor- 

an  information  must  conform  to  those  mation  by  the  prosecuting  attorney  that 

of  it»  supporting  affidavit,  yet  the  in-  "he  knows  the  contents  of  the  forego- 

formation   must  be  self-sufficient,  irre-  ing  information  and  that  he  has  good 

spective  of  the  affidavit  on  which  it  is  reason  to  believe  and  does  believe  the 

based.     If    necessary     allegations     be  same  to  be  true  as  therein  set  forth"  is 

wanting  in  the  information  they  cannot  sufficient.     Washburn     v.     People,    10 

be  Jitipplied  by  the  affidavit;  for  the  ac-  Mich.  372. 

cu^ed  must  plead  to  and  be  tried  upon  a..  Southworth  v.  State,  5  Conn.  326; 

the  charge  in  the  information,  and  not  Knowles   v.   State,  3  Day  (Conn.)  103. 

on  the  all^ations  of  the  affidavit.  Pitt-  But  in    Texas   the  constitution  of  the 

man  r.  Sute,  14  Tex.  App.  576.  State  requires  that  indictmente  or  in- 

1.   Bt!»hop,   Crim.  Proc.,  ^  713.  formations  shall  conclude  "  against  the 

In    Camada,   bv   the   master  of   the  peace  and  dignity  of  the  State,"  and  the 

crown  office.     Regina  v.  Crooks,  5  U.  omission  of  the  word  •*  the  "  before  the 

C.  (O.  S.)  733.  word  "State  "  is  fatal  to  an  information. 

In    Texas  it  seems   it  need   not   be  Thompson   v.   State,  15  Tex,  App.  168. 

by  the  county  attorney  if  it  pur-  So  if  the  information  commence  **by  and 
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3.  Sufficiency, — The  crime  charged  in  an  information  must  be 
expressed  with  reasonable  precision,  directness  and  fulness,* 

with  the  authority  of  the  State  '*  and  ofTence  charged,  and  if  it  also  set  fori, 

omit  "of   Texas.       Saine  v.  State,   14  the  sentences  with  such  exactness  as  m 

Tex.  App.  144.  show    that    they    bring    the   con%ic*. 

Where  there  is  no  jurat  to  the  affi-  within  the  law  for  additional  puni-h- 
davit  on  which  the  information  is  based,  ment.  An  information  for  additiorui 
there  is  no  legal  information.  Scott  v,  punishment  for  a  third  offence  of  a  in- 
state, 9  Tex.  App.  434.  vict  who  has  been  before  sentenced  id 

Where   an   offence   unknown  to  the  additional    punishment    for   a  seconi 

common    law    has     been    created    hy  offence    is    irregular,    if    not   fatal!; 

statute,  whether  the  proceeding  be  hy  defective,  if  it  merely  recite  the  iir»t 

bill,  information    or  the  common  law  information  in  which  the  two  former 

declaration,  the  same  certainty  is  re-  convictions   w^ere    averred    instead  of 

quired     in    the    specification  of  facts  directly     averring     them.      Hiide    :. 

constituting  the  offence  as  in  a  bill  of  Com.,  2    Mete.  (Mass.)  408;  £van»  r. 

indictment.     State  v.  Williams,  8  Tex.  Com.,  3  Mete.  (Mass.)  453. 

256.  It  is  not  necessary  that  an  inforroJ- 

See  also  Turner  v.   People,  33  Mich,  tion   should   show   on   its  face  that  a 

363;    McNamee   v.  People,  31    Mich,  preliminary  examination  has  been  hai 

473.  or  been   waived,  in  cases  where  tr»c 

For  English  form  of  information  see  defendant  is  not  a  fugitive  from  justia- 

Bish.  Crim.  Proc,  §  146.  Washburn  v.  People,  10  Mich.  372. 

An  information  in  the  county  court,  An    information   does    not  put  the 

like  an  indictment,  should  be  carried  on  accused  on  trial  for  a  different  offence 

"in  the  name  and  by  the  authority  of  from  that  covered  by  the  preliminin 

the  People  of  the  State  of  Illinois,"  and  examination.      Brown    v.   People.  39 

conclude,  *'against  the   peace  and  dig-  Mich.  37. 

nity  of  the  same."     Parris  v.  People,  76  For    sufficiency   of   and  practice  in 

111.  275.  cases     of     information,     see    United 

1.  Com.  V.  Phillips,  16  Pick.  (Mass.)  States   v.  Funkhauser,  4  Biss.  (U-  ^ 

2x3;  Vogel  V.  State,  31  Ind.  64.  176;    United    States    v,  78    Ca*«  of 

An   information   on    oath  "that   the  Books,  2   Bond   (U.  S.)  271;  Sawyer  r. 

complainant  has  probable  cause  to  sus-  Steele,  3  Wash.  (U.  S.)  464;  Kallock r. 

pect    that  the  accused  has  committed  Superior  Court,  56  Cal.  229;  People  :■■ 

the  offence  charged,  is  not  a  complaint  Quvise,  56  Cal.  396;  People  t^.  Le*^^ 

made  with   such    reasonable  and  suf-  61    Cal.  366;  People  v.  Flores,  64  CaL 

•ficient  certainty  as  to  be  the  ground  of  426;    People    v.   Vierra,  67  Cal.  23^ 

a  conviction    and    sentence.     Com.  v.  Kilbourn  v.  State,  9  *Conn.  560;  State 

Phillipfl,  16  Pick.  (Mass.)  211.  v,  Lochbaum.  38  Conn.  400;  State  '• 

Nor  an  information  in  which  the  dis-  Jackson,  39  Conn.  229;  State  t^.Ran^fiL 

trict  attorney  charges   the  offence  **as  41  Conn.  433;  Avery  v.  People,  n  HI- 

he  verily  believes."     Vannatta  v.  State,  App.  332;  Eldora  v.'Burlingame,^:  IlL 

3^  Ind.  J 10.  32;  Vogel  xk  State,  31  Ind.  64;  Vanatta 

Where  an  offence  created  by  statute  v.  State,  31    Ind.  210;  Evarts  v.  State. 

is  described  in  an  information   in   the  48   Ind.  422;  State   r.  Zimmeiman,  53 

words  of  the  statute,  and  the  averments  Ind.  360;  Shinn   v.  State,  68  Ind.  4^3. 

are  sufficient  for  an   intelligible  verdict  Davis  v.  State,  69  Ind.  130;  Hcanlv :. 

and  judgment,  the  prisoner  must  show  State,  74  Ind.  99;  Iter  v.  State,  74  1-"^ 

that  other  omitted  averments  are  neces-  188;  Sturm  v.  State,  74  Ind.  278;  Sta'.c 

sary  to  insure  a  fair  trial  or  reasonable  v,  Bunnell,  81  Ind.  315;  State  r.  Frain. 

protection  against  further  prosecution.  82   Ind.  502;  Smith   v.  State,  85  In^ 

State  V.  Lockbaum,  38  Conn.  400.  553;  Hodge  v.  State,  85  Ind.  561;  Miller 

What  Mnst  be  Recited  in  an  Informa-  v.  State,  107   Ind.  152;  State  v.  Haro. 

tion  for  Additional    Punlahment. — An  31   Kan.  496;  State  r.  Steams,  2S  Xan 

information  for  additional  punishment  154;  State   v.  Goodwin,  33  Kan.  5,?^. 

need  not  set  forth  the  previous  con  vie-  State   v,  McGaflfin,  36  Kan.  315;  Sta't 

tions  and  sentences  in  extenso^hy\\,   is  v.  Collins,  33  La.  An.  152;  Stater.  I^ 

sufficient  if  it  set  forth  the  convictions  Serrant,  33  La.  An.  979;  Stater.  Mal- 

with   such   particularity  as   to   identify  loy,  30   La.  An.,  part   1,61;  People  *■ 

them  and  indicate  the  character  of  the  Calder,  30     Mich.    85;  McNain«    ^. 
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IN  FORM  A  TION. 


of  Quo  Wamato. 


4.  Atnendment.  —  An  amendment  unlike  an  indictment,  is 
anoenable  by  the  district  attorney,  with  leave  of  court.* 

y.  Infonnation  in  Katnre  of  Quo  Warranto. — An  information  in 
the  nature  of  a  quo  warranto  is  an  information  criminal  in  form, 
presented  to  a  court  of  competent  jurisdiction  by  the  public  prose- 
cutor, for  the  purpose  of  correcting  the  mis-user,  non-user,  or 


People,  31  Mich.  473;  People  v.  Barke- 
low,  37  Mich.  455;  People  i».  Stuart,  ±2 
Mich.  255;  People  z'.  Hall,  48  Mich. 
482;  People  7'.  Haley,  48  Mich.  495; 
People  V.  Murray,  57  Mich.  396;  State 
V.  Bach,  25  Mo.  App.  554;  State  v. 
Shaw,  26  Mo.  App.  303;  State  f.  Gal- 


106.  In  this  case  the  court  say  (page 
106) :  "That  the  public  prosecutor  may 
amend  an  information  at  any  time  be- 
fore trial,  is  too  well  settled  to  admit 
of  dispute;  and  even  during  trial  it  has 
often  been  done.  And  tliat  he  may 
amend    by    adding    a    new    count    is 


limon,  2  Ired.  (N.  Car.)  377;  Hutchinson  equally  indisputable.  But  whether  he 
V.  Com.,  91  Pa.  St.  390;  Hutchinson  may  add  such  a  count  for  the  offence 
v.  Com.,  96  Pa.  St.  503;  Lasindo  v.  already  charged,  afler  that  offence  is 
State,  2  Tex.  App.  59;  Blake  v.  State,  3  barred  by  the  statute  of  limitations, 
Tex.  App.  149;  Stinson  v.  State,  5  Tex.  presents  a  question  upon  which  there 
App.  31;  Brewer  v.  State,  5  Tex.  App.  has  not  been  an  entire  uniformity  of 
24S;  Leatherwood  V.  State,  6  Tex.  App.  decision.  In  many  instances  amend- 
244;  Tucker  v.  State,  6  Tex.  App.  251;  ments  of  informations,  whether  pre- 
Harrison  v.  State,  6  Tex.  App.  256;  sented  by  public  officers  or  qui  iam^ 
Strickland  v.  State,  7  Tex.  App.  34;  have  been  permitted  in  England  after 
Hunt  V.  State,  9  Tex.  App.  404;  Smith  the  statute  of  limitations  has  run 
r .  State,  9  Tex.  App.  475;  Rivers  v.  against  the  offence.  In  others,  and  es- 
State,  xo  Tex.  App.  177;  Thomas  v.  pecially  where  there  appeared  to  have 
State,  12  Tex.  App.  227;  Allen  v,  been  an  unreasonable  delay,  they  have 
State,  13  Tex.  App.  28;  Wadgymar  v.  been  refused."  See  Merriam  v,  Lang- 
State,  21  Tex.  App.  409;  Clements  v,  don,  10  Conn.  462.  Nor  can  it  be 
State,  2X  Tex.  App.  258;  Holtzgrafl,  23  amended  by  adding  new  charges.  Com. 
Tex.  App.  404;  State  t'.  Johnson,  i    D.  v.  Rodes,  i   Dana  (Ky.)   595.     Nor  in 


Chip.  (Vt;)  129;  State  v.  Pratt,  54  Vt. 
484;  State  V,  Clancev,  56  Vt.  698;  State 
V.  Brainerd,  57  V*t.  369;  Winn  v. 
Peckham,  42  Wis.  493;  Chase  v.  State, 
50  Wis.  510. 
1.  State   V.  Merchant,  38   Iowa  375; 


Virgin iot  after  demurrer,  when  the  of- 
fence charged  in  the  presentment  upon 
which  the  information  is  based  does 
not  amount  to  a  misdemeanor.  Com. 
Williamson,    4    Gratt.    (Va.)  554. 


V. 


See  as  to  allowance  of  amendments. 


King  V.  Gosse,  i  Lev.  189;  Anonymous,  Com.  v.  Smith,    i   Cranch    (U.  S.)  22; 

Comb.  45;  State  v.  Weare,  38  N.  H.  U.  S.  v.  Evans,    i   Cranch   (U.  S.)  55; 

314;  Rex  X'.  Harris,  1  Salk.  47;  Rex  r.  U.  S.  v.  Schack,  i  Cranch   (U.  S.)  56; 

Wilkes,  4    Burr.   2^68.     In    Engiandy  Brig  Caroline  v,  U.  S.,  7  Cranch   (U. 

the  attorney  general  is  entitled  to  have  S.)  496;  Winn   t\  Peckham,  42   Wis. 

the  amendment  without  a  rule  to  show  493;  State  z*.  Frain,  82  Ind.  532;  State 

cause.     Atty.    Gen.   v.   Ray,  11    M.  &  v.  Cook,  30  Kan.  82;  State  v.  Murphy, 


W.  464. 

An  information  may  be  amended  in 
a  point  to  which  the  defendant  has  ex- 
cepted by  plea  in  abatement.  Rex  t*. 
Leaward,   2   Stra.   739;  King  v.   Sea- 


S$  Vt.  547. 

Practice-Jadffxnent  on  Demurrer  to  In- 
formation.-Where  a  demurrer  to  an  in- 
formation for  additional  punishment  of  a 
convict  is  overruled,  respondeat  ouster 


wood,  2    Ld.    Raym.    1472;  Regina  r.     is  not  the  necessary  judgment,  but  judg- 


Stedman,  2  Ld.  Raym.  1307;  as  by  sub- 
stitution or  addition  of  real  name.  State 
V.  Washington,  15  Rich.  (S.  Car.)  39. 
Or  to  cure  a  variance.  State  i'.  Steb- 
bins,  29  Conn.  464.  A  criminal  infor- 
mation, filed  by  a  public  prosecutor,  is 
not  amendable  by  adding  a  new  count 
for  the  offence  already  charged  after 
the  statute  of  limitations  has  run  upon 
such  offence.  State  v.  Rowley,  12  Conn. 


ment  in  chief  ma  v  be  rendered.  Evans  v. 
Com.,  3  Mete.  C^Iass.)  453.  Generally 
see  State  t\  Stanford,  20  Ark.  145;  Hill 
V.  Davis,  4  Mass.  137;  Com.  v.  Water- 
borough,  5  Mass.  257;  Cushing  v, 
Hacket,  10  Mass.  163;  Brimmer  v. 
Proprietors  of  Long  Wharf,  5  Pick. 
(Mass.)  131;  U.  S.  T'.  Lyman,  4  Mason 
(U.  S.)  482;  State  V.  i'aylor  et  al.,  i 
Root  (Conn.)  226;  Ward  :.  Tyler,  i  N. 
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Definition.                                 IN  FORM  A  TION.  Saflaitm. 

usurpation  of  a  public  office  or  corporate  franchise.*    (See  Quo 
Warranto). 

INFORMATION  (Definition). — Instances  of  the  legal  use  of  the 
word  information  in  the  sense  of  a  communication  of  knowledge 
are  cited  in  the  notes.* 

&  McC.  (S.  Car.)  22;  Parris  v.  People  letter  of  enquiry  had  been  written  by  an 

76   111.  274;  Atty.  Gen,  v.  Brown,   24  actual  person,  although  under  a  feigned 

N.J.  Eq.  09;  U.  S.  V,  130   Barrels  of  name,  an  answer  in  replv,  giving  such 

Whiskey,    i    Bond    (U.  S.  C.  C.)  587;  information  would  present  a  casedis- 

Demott  v.  Com.,  64  Pa.  St.  J02;  State  tinguishable  from    the    present."    Ptr 

V.  McKlnney,  31    Kan.  570;  Clipper  v,  Dillon,  J.,  United  States  v.  Whittier 

State,  4  Tex.  246;  Goddard  v.  State,  X2  5  Dill.  (U.  S.)  41. 

Conn.  452.  In  Btatute— Fliyfliclan  Prerwited  from 

1.  High  on  Extraordinary  Leg.  Giving. — The  word  "information,"  as 
Rem.,  §  591.  used  in  the  statute  of  New  York  pro- 

**An  information  in  the  nature  of  a  viding  that  "no   person   authorized  to 

writ  oi  quo  luarranto  is  a  substitute  for  practice  physic  or  surgery  shall  be  A- 

that  ancient  writ  which  has  fallen  into  lowed     to     disclose     any    information 

disuse,  and   the  information   that  has  which  he  may  have  acquired  in  attend- 

superseded  the  old  writ  is  defined  to  be  a  ing    any     patient    in     a    professional 

criminal  method  of  prosecution  as  well  character,  and  which  information  was 

to  punish  the  usurper  by  a  fine  for  the  necessary  to   enable  him   to  prescriV 

usurpation  of  the  franchise,  as  to  oust  for  such  patient  as  a  physician,  or  to  do 

him  and  seize  it  for  the  crown.     It  has  any  act  for  him  as  a  surgeon,"  comprt- 

for  a  long    time  been   applied    to   the  hends    the    knowledge  which    phvj.i- 

mere  purpose  of  trying  the  civil   right,  cians  acquire  in  any  way  which,  while 

seizing    the   franchise    or  ousting  the  attending  the  patient,  whether  by  their 

wrongful    possessor,    the     fine     being  own   insight  or   by  verbal  statement^ 

nominal  only."     People  v.  Utica  Ins.  from    him   or  from    members  of  his 

Co.,  15  Johns.  (N.  Y.)  387.  family,   or   from   nurses  or  strangers 

2.  OlYlng  Information. — Where  an  given  in  aid  of  the  physician  in  the  per- 
indictment  charges  that  the  defendant  formance  of  his  duty.  KAowIedge, 
knowingly  deposited  in  the  mail  however  communicated,  is  informa- 
a  letter  giving  information  when,  tion."  Per  Gilbert,  J.,  Edington  :- 
how  and  of  whom  an  article  or  Mut.  Life  Ins.  Co.  of  N.  Y.,  5  Hun 
thing      designed      and     intended      to  (N.  Y.)  8. 

prevent     conception     could     be     pro-  Under  a  statute  making  a  rewird 
cured,  and   the  letter  was  in    answer  payable  "to  the  person    .    .    .    who 
to  a  fictitious  letter  and  addressed  to  a  shall  make  discovery  and  give  informa- 
person  who  had  no  existence,  the  letter  tion  against    .     .     .     persons  guilty  of 
was  held  not  to  be  within  the  act  of  con-  such  crime,"  etc.,  one  who  is  the  means 
gress   of  July    12th,    1876,   prohibiting  of  convicting  the  guilty  party,  though 
mailing    obscene     books,     etc.      The  an  accomplice  substantiallr  made  the 
court  say :  "The  letter  written  and  re-  discovery  and  gave  the  inrormation.  is 
ceived  by  defendant  was  addressed  to  a  entitled  to  the  reward.     In  the  Matter 
person  who  had  no  existence.     On  its  of  Kelly,  39  Conn.  162. 
face  it  did  not  sAotu  that  it  was  -within  Where  by  a  public  advertisement  a 
the  prohibited  statute.     If  it  had  been  reward  was  offered  to  any  person  who 
suffered  to  go  through  the  mail  to  the  would  give  such  information  as  should 
place    to  which   it  was    addressed    it  lead  to  the  apprehension  and  connc- 
would   not  have   been   called    for,   but  tion  of  the  party  guilty  of  the  offence, 
would  have  been  sent  to  the  dead  letter  and  B,  whom  the  plaintiff  had  taken  in- 
office,  and  could  not  have  given  to  any  to  custody  on  suspicion  of  being  con- 
person     the     prohibited     information,  cerned  in  the  offence,  offered  to  make  div 
The  defendant    doubtless  intended  to  closures  if  furnished  with  something  tp 
give  the  inhibited  information,  but  the  eat  and  drink,and  the  plain  tiff  communi- 
statute    does    not    apply    to    a    letter  cated  this  offer  to  a  sub-inspector  of 
merely  intended  by  the  writer  to  give  police,  to  whom-  B   made  a  confession 
such  information,  but  to  a  letter  '  "ac-  which  resulted  in  his  conviction.  NM, 
tually**  giving   the  information.'      If  a  the  plaintiff  was  entitled  to  the  reward. 
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INFORMATION  OF  INTRUSION— INFORMERS. 

TBtOBMATIOS  OF  lJITJtUB10H."Infonnation  of  intrusion  is  a 
proceeding  by  the  State  prosecuting  officer  against  intruders  upon 
the  public  domain.^ 

i 

mosMEBa 

!•  Informers— Definition,  711.  IV.  Whrn  Tnfnrmi  111  imTntcnutod  ■■ 

IL  Who  May  be,  7x3.  Prosecution  of  Suit,  720. 

I.  Officers  of  the  United  States^  7x4.  V.  Forfeiture— Pardon  by  the  P!Msi« 

III.  Informer's  Right  to  Share  in  the  dent — Effect  of,  721. 

Proceeds  of  Forfeiture,  715.  i.  Remission     by     Secretary    of 

I.  When  Not  Entitled  to  ComfeU"  the  Treasnry,  721. 

sation,  716.  VI.  Statutes,  722. 

3.  Awards — Law  Governin^^^jiy.  VII.  Informer — Incompetency     as    a 

a*  Informer's  Interest-^  IVhem  Witness,  724* 

//  Vests ^  717.  t.  Depositions   Tahen  Before  tk9 

6.  Informer  ~-  Disclosing    a  Trial,  725. 
Conspiracy — His  Share,  71S 

L  InoBMEBS — SKJfXfllTlov. — ^An  informer  is  one  who,  with  the 
intention  of  having  his  information  acted  upon,  first  gives  such 
information  of  a  violation  of  the  law  as  induces  prosecution  and 
contributes  to  the  recovery  of  the  fine,  penalty  or  forfeiture.* 

Smith  V,  Moore,   i  M.  G.  &  S.  438.  An  affidavit  to  found  a  motion  for 

A  hired  driver  of  a  cabriolet  having  gno  warranto  is  sufficient  if  it  states 

brought  home    the    horse    apparently  the  deponent's  'information    and    be- 

much  ill  used  bv  him,  the  owner's  son  lief"  that  the  party  against  whom  the 

(in   the  owner^s    absence)  called  in  a  application  is  made  has  exercised  the 

policeman  and  told  him  that  the  driver  office.  King  v.  Slythe,  6  Bam.  &  Cress, 

had  ill  used  the  horse.    The  policeman  240. 

said  that  if  the  complainant  charged  1.  i  Bouv.  Law  Diet.  (15th  ed.)  797. 
the  driver  with  cruelty  to  the  horse  he  In  England  it  is  filed  In  the  ex- 
would  arrest  him;  the  complainant  said  chequer  by  the  king's  attorney  general 
**I  do,"  and  the  policeman  apprehended  for  any  trespass  committed  upon  the 
the  driver  under  the  statute  (c  and  6  lands  of  the  crown.  It  is  grounded  on 
W.  4,  ch.5909)  imposing  penalties  upon  no  writ  under  seal,  but  merely  on  inti- 
persons  wantonly  and  cruelly  ill  treat-  mation  of  the  king's  officer  who  Ogives 
ing  any  horse,  etc.  Held,  that  the  com-  the  court  to  understand  and  be  in- 
plainant  must  be  considered  not  as  a  formed"  of  the  matter  in  question.  3 
party  giving  information  to  the  officer,  Bl.  Com.  261;  Cro.  Jac.212. 
m  consequence  of  which  the  driver  was  In  America.^ln  Massachusetts  and 
arrested;  but  as  a  principal  causing  Virginia  the  remedy  is  resorted  to  in 
the  arrest  to  be  made.  Hopkins  v»  case  of  an  intrusion  upon  escheated 
Crowe.  I  Ad.  &  El.  774.  lands.  Com.  v.  Andre,  20  Mass.  (3 
^Vhen  a  defendant  answers  that  he  Pick.}224;  Com.v.  Hite,6  Leigh  (Va.) 
has  not  any  knowledge  or  information  588. 

of  a  fact  charged  in  the  plaintiff's  bill,  Massachusetts  Gen.  St,  ch.  141,  au- 

he  is  not  bound  to  declare  his  belief  one  thorizes   information  of  intrusion  to  be 

way  or  the  other.     It  is  only  when  he  iiled  by  the  district  attorney  in  case  of 

states  a  fact  upon  information  or  hear-  any  intrusion  upon  lands  held  by  the 

sav  that  he  is  required  to  state  his   be-  State  in  this  county  for  the  benefit  or 

lief  or  unbelief.     Morris  v,  Parker,  3  use  of  any  tribe  of  Indians  or  any  in- 

Johns.  Ch.  (N.  Y.)  297.     See  Belief;  dividual  thereof,  or  any  descendants  of 

Hearsay.  them. 

Informs   and   BaUayes. — An    affida-  2.  Sawyer  v.  Steele,  3  Wash.  (U.  S.) 

vit  that  deponent  is  "informed  and  be-  464;  City   Bank   v.  Bangs,  2  Edw.  ChL 

lieves"    ...    is    su^cient    to  hold  (N.  Y.)  95;  Lancaster  v.  Walsh,  4  M. 

defendant  to  bail  in  England.    Scuer-  &  W.  16;  100   Barrels  of  Whlskejt  a 

bop  V.  Schmanuel,  4  Dowl.  &  Ry.  180.  Ben.  (U.  S.)  14. 
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Who  May  be.  WFORMERS.  Who  Hay  be 

The  fact  that  a  person  has  procured  testimony,  be  it  never  so 
valuable,  does  not  entitle  such  person  to  an  informer's  share 
where  a  fraud  has  been  disclosed  by  others,  and  proceedings 
have  been  commenced  in  consequence  of  such  information.* 

No  exertion  which  one  may  make  under  a  supposition  that  he 
is  entitled  to  a  part  of  the  penalty  as  informer  can  constitute 
him  an  informer,  unless  he  actually  gave  information  which  led 
to  a  seizure.* 

IL  Who  May  be. — It  is  provided  by  the  United  States  statute 
that  whenever  any  person  not  an  officer  of  the  United  States 
shall  furnish  to  a  district  attorney  or  to  any  chief  officer  of  the 
customs,  original  information  concerning  any  fraud  upon  the 
customs  revenue,  perpetrated  or  contemplated,  which  shall  lead 
to  the  recovery  of  any  duties  withheld,  or  of  any  fine,  penalty 
or  forfeiture  incurred,  whether  by  importers  or  their  s^ents^or 
by  any  officer  or  person  employed  in  the  customs  service,  such 

1.  U.  S.  V,  Simons,  7  Fed.  Rep.  having  on  the  day  previous  presented 
709.  the  ship's  papers  at  the  custom  hou»e, 

2.  Brewster  v.  Gelston,  x  Paine  (U.  and 'made  known  the  facts  to  the  reve- 
S.)  426.  nue  officer.     After  the  decree  of  dhin- 

Contest    Between    Informen. — In    a  bution      awarding     the     prosecutors 

r  on  test  between  informers,  he  is    in-  moiety  to  the  captain  of  the  intended 

former  who,  with  the  intention  of  hav-  slaving  vessel,  and  after  the  pajiLtnt 

ing   his  information  acted  upon,  gives  of  the  moiety  in  conformity  to  the  de- 

i.iU>rmation  of  a  violation  of  law,  which  cree,  a  petition  was  filed  by  the  master 

induces  the  prosecution  and  contributes  of  the  steamer  to  open  and  set  a.«-i(le 

to  the   recovery  of  a  fine,  penalty,  or  the  decree   of  distribution;  it  was  kfld 

forfeiture,  which  is  eventually  recover-  that  the  award  had  been  properly  made 

able.  under  the  act  of  the  20th  of  April  iSiS, 

The  authority   to   compromise   con-  and  that  this  being  the  case,  it  was  not 

ferred  on  the  secretary  of  the  treasury  necessary    to    decide    whether  it  was 

by  the  loth  section  of  the  Act  of  March,  competent  for  the  court  to  open  the  de- 

1863 — 12  U.  S.  Stat,  at  L.  740 — is  not  cree  and   take  jurisdiction  of  the  ^ec- 

an   authority  to  compromise    criminal  ond  petitioner's  claim.     United  State* 

prosecution.  The  rights  of  custom  house  v  Isla  de  Cuba,  2  Cliff.  (U.  S.)  458. 

officers  and  informers  are  rights  which  In  admiralty  seizures  a  court  cannot 

should  be  carefully  protected.     United  award    a    proportion    of  the  proceeds 

States    V.   George,   6   Blatchf.  (U.  S.)  of    the     property  comdemned   to  in- 

406.                                                         •  formers    unless     the     case    be  within 

The   master  of  a  vessel,  while   in  a  some  statutory  provision.    But  it  will 

foreign  port,  becoming  convinced  that  allow  compensation  for  expenses  in  se- 

it  was  the  intention  of  certain  persons  curing    and   preserving   the    property, 

on   board   to  employ   her  in  the  slav^  Ex  parte    Cahoone,  2  Mason  (U.  S.) 

trade,  brought  the  vessel  to  a  port  in  85. 

the  United  States.     When  he  arrived  Joint  Acti. — Though   the  first  infor- 

at  the  port  for  which  he  had  sailed,  he  mation  of  a  fraud  on  the  customs  wa* 

was    towed     into    the     harbor    by     a  communicated  to  the  government  from 

steamer,  the  master  of  which,  learning  an   individual    discovery    and  knowl- 

from  some    person   or    persons  of  the  edge  of  one  of  the  claimants,  yet  if  the 

vessel  that   she  had  been  intended  for  act   of   information    subsequently   as- 

the    slave    trade,    went    immediately  sumed  the  form   of  authoritative  com- 

upon    landing    to  the     United     States  munication  in  being  reduced  to  writing, 

district  attorney,  gave  information  of  and   put  in   the  name  of  all,  it  became 

the  intended  slaver,  and  made  a  sworn  the  joint  act  of  all,  and  gave  to  each 

statement   thereupon.     The  master  of  individual   inchoate  interest  in  the  re- 

the  vessel,  on   the  following  day,  also  suits.     Janyues   v.   United   States,  21 

gave  the  intelligence   to  the  attorney,  Ct.  CI.  311. 
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compensation  may,  upon  such  recovery,  be  paid  to  such  person 
so  furnishing  information  as  shall  be  just  and  reasonable.^ 

No  payment  shall  be  made  to  any  person  furnishing  informa- 
tion in  any  case  wherein  judicial  proceedings  shall  have  been  in- 
stituted, unless  his  claim  to  compensation  shall  have  been  estab- 
lished to  the  satisfaction  of  the  court,  or  judge  having  cogniz- 
ance of  such  proceedings,  and  the  value  of  his  services,  duly 
certified  by  the  said  court  or  judge  for  the  information  of  the 
secretary  of  the  treasury  * 

The  fact  that  a  person  has  procured  valuable  testimony,  mak- 
ing a  strong  case  against  the  offenders,  but  for  which  it  is  indeed 
doubtful  whether  any  conviction  could  have  been  had,  or  any 
money  recovered  from  them,  does  not  entitle  the  person  pro- 
curing such  testimony  to  any  portion  of  the  fine,  when  the  fraud 
has  been  discovered  by  others  and  by  them  disclosed,  and  pro- 
ceedings have  been  commenced  in  pursuance  of  that  informa- 
tion. The  statute  gives  the  informer's  share  to  the  one  who 
furnishes  the  original  information  which  shall  lead  to  the  recovery 
of  the  fine,  but  whether  justly  or  unjustly,  awards  nothing  to 
those  who  furnish  evidence  to  confirm  the  truth  of  the  statements 
of  the  original  informer,  and  this,  although  the  applicant  may 
have  spent  much  time  and  expended  money  in  ferreting  out  the 
details  of  the  fraud,  since  their  action  cannot  be  said  to  have  in- 
duced the  prosecution.* 

1.  Actof  June  22nci,  1874,  §4;  i8  Stat.  The  entire  crew  of  a  vessel,  which 

at  L.  186.  was   afterwards  seized   and    forfeited, 

3.  Actof  June  22nd,  1874,  (6;  18  Stat,  met    the    consular     agent    upon     his 

at  L.  186.  leaving    the    ship,   and  demanded    an 

S.  U.  S.  f.  George,  6  Blatchf.  (U.  S.)  audience,  and    made    a    statement    of 

406,  418.  their  suspicions,   and   the    facts   upon 

What  Infonnatlon  It  HecMUur. — An  which  thev  were  founded,  and  pro- 
informer,  in  the  legal  as  well  as  the  or-  tested  against  proceiedingon  the  voyage, 
dinary  sense  of  the  term,  whether  the  at  which  meeting  the  first  mate  took  a 
information  he  gives  applies  to  cus-  prominent  part,  but  no  steps  were 
toms,  internal  revenue,  criminal  mat-  taken  hy  the  consul  looking  to  the 
ters,  or  forfeitures  for  any  other  reason,  seizure  of  the  vessel,  but  an  arrange- 
is  he  who  gives  the  information  which  ment  was  made  to  proceed  on  the 
leads  directly  to  the  seizure  and  con-  voyage.  After  the  departure  of  the 
demnation,  regardless  of  the  question  consul,  the  crew  held  another  meeting, 
of  evidence  furnished,  or  interest  taken  and  drew  up  a  formal  written  protest, 
in  the  prosecution.  100  Barrels  of  setting  up  the  facts  before  stated,  and 
Whiskey,  2  Ben.  (U.  S.)  14;  Wescat  refusing  to  proceed  on  the  voyage  under 
V.  Bradford,  4  Wash.  (U.  S.)  492.  any  circumstances,  which  protest  was 

It  must  be   information   upon  which  not  in  the  handwriting  of  the  mate,  and 

the  seizure  is  made.    Van  Ness  v.  Buel,  was  signed  by  all  the  crew.     Upon  the 

4  Wheat.  (U.  S.)  74.  receipt  of  this  protest,  the  consul  began 

If  the  officer  acts  upon  the  informa-  the  first  official  interference  in  antici- 

tion  and  makes  the  seizure,  that   action  pation  of  seizure,  took  the  crew  ashore, 

invests    an   inchoate  right   in   the   in-  and  took  the  sworn  testimony  of  each 

former  who  has  given  the   information  of  the  crew  upon  the  charges  preferred 

upon    which    the    seizure   was    made,  by  them  against  the  officers  and  pas- 

which  is  consummated  by  a  condemna-  sengers  of  the  vessel,  at  which  hearing 

tion.    Jones  v.  Shores,   1    Wheat.  (U.  other  members  of    the  crew   took   as 

S.)  462;  Wescat  v.  Bradford,  4  Wash,  prominent  part  as  did  the  mate.     After 

{U.  S.)  492.  this   investigation,   a  man-of-war  was 
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1.  Officers  of  the  United  States. — It  seems  that  any  person  re- 
ceiving pay  from  the  government  of  the  United  States,  whose 
duty  it  is  to  disclose  any  information  he  may  receive,  is  an  officer 
of  the  United  States,  within  the  meaning  of  the  act  of  1874,  and, 
therefore,  cannot  be  an  informer.  A  person  whose  duty  it  is  to 
disclose  information,  and  who  violates  such  duty  if  he  does  not 
disclose  it,  cannot  be  an  informer,  and  that  person  who  imparted 
the  information  so  as  to  be  informer  must  be  one  who  has  im- 
posed upon  him  no  official  duty  to  impart  the  information. 

If  a  party  is  under  pay  of  the  government  and  receives  a  salary 
or  wages  of  any  kind  for  his  services  in  endeavoring  to  ferret  out 
frauds,  any  information  he  receives  it  will  be  his  duty  to  disclose 
to  the  collector  or  other  officer  of  the  treasury  department,  and 
he  cannot  be  considered  an  informer ;  but  if  he  be  simply  em- 
ployed by  the  special  agent  of  the  department  to  unearth  smug- 
gling transactions,  with  the  understanding  that  he  should  de- 
pend for  his  compensation  solely  upon  his  right  to  the  informer's 
share,  then  he  should  receive  it.* 

sent  for,  and  the  seizure  was  made.     It  be  considered  as  informers  where  ther 

was  held  that  the  entire  crew,  and  not  incidentaUy,  and  not  in  the  direct  proi- 

the  mate,  were  the  informers,  so  as  to  ecution  or  course  of  their  duty,  or  of 

entitle  them  to  the  informer*8  moiety,  any  special  retainer  for   that  purpose. 

U.  S.  V,  City  of  Mexico  (Fla.),  32  Fed.  made  a  discovery. 
Rep.  105  (June  14th,  1887).      This  case        "As  if  an  inspector,  put   on  board 

was  decided  under  the  law  for  the  pre-  a    vessel    merely    to   keep    the   cargo 

vention  of  the  violation  of  neutrality,  safely  discovers  smuggled  goods  con- 

U.  S.  Rev.  Stat.,  §   5283.     The  court  cealed,  or  where     an    officer  sent  to 

says:  "  In  this  case  I  am  satisfied  that  enquire      into     a     particular    charge 

the    crew    were    the    informers,    both  discovers  something   entirely  different 

technically  and  actually;  and,  although  and     before     unsuspected,    or  where 

some  were  more  prominent  tlian  others  he  is  told    by   someone    as  a  intnA. 

it  is  impossible  to  discriminate  in  their  and  not  as  an  officer,  or  the  facts  which 

favor.    I  think  every  name  was  signed  his  informant,  not  wishing  to  be  known, 

to    the    written    prptest,   and    all    are  refuses  to   bring  forward   himself,  but 

entitled  to  share.  tells  him  for  the  very  purpose  of  ena- 

"  The    naval    officers    and   consular  bling  him  to  give  the  information  in  hi* 

agent  in  whose  behalf  a  petition  has  own  name.    In  these  cases  an  officer 

been   filed   did    their    duty   as  officers  could  be   an   informer.     U.  S.  v.  100 

in  conveying  the  information  received  Barrels  of  Distilled  Spirits,  1  Low.  (U. 

to     other    official    authority,    but     no  S.)  244. 

information   was  given  by  any  one  of        Before  the  act  of  1874  an  officer  could 

them  but  what  had  been  received  in  the  not  always  be  considered  an  infomicr 

regular  discharge  of  his  duty.     It  was  merely  because  he,   as   an  officer,  ac- 

in   the   performance   of  duty  touching  quires  information  useful  to  the  govern- 

the  subject-matter,  and   under  special  ment.     If  this  knowledge  is  acquired  in 

orders  to  investigate,  that  their  knowl-  the    ordinary    discharge    of  his  duty 

edge  was  acquired,  and   reporting  the  touching   the   very    subject  matter,  or 

same  cannot  certainly  give  rights  as  urider  a  special  retainer  to  investigate 

informers."  t;hat  matter,  he  could  not  be  A<rWentitled 

The  term  "  informer,"  as  used  in  the  to  a  gratuity.     U.S.   v.   34  Barrels  of 

U.   S.   Rev.  Stat.,  §   5294,  includes   the  Whiskey,  9  Int.  Rev.  Rec.  169;  U.  S.  r. 

plaintiff  in  a  popular  action,  or  a  person  Funkhauser,  4  Biss.  (U.  S.)  176, 183. 
suing  for  a  penalty  given  by  statute  to        Under  the  present  law.  United  States 

anv  person  suing  for  the  same.     Pollock  naval  officers  and  a  consular  agent  who 

V.  The  Laura,  5  Fed.  Rep.  133.  conveyed  information  received  bvthem 

1.  U.  S.  V,  Simons,  7  Fed.  Rep.  709.  leading  to  the  seizure  of  a  vessel  to 

Before  the  act  of  1874  officers  might  other  official  authorities,  but  gave  no 
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nL  lH70S]i2B*8  Right  to  Shase  nr  the  Pbocesbs   op  Foil* 

FEITTJBS. — The  informer's  right  to  share  in  the  proceeds  of  for- 
feiture, under  acts  of  congress  of  June  30th,  1864,  and  July  13th, 
1866,  13  Stat,  at  Large,  305;  and  14  Stat,  at  Large,  145,  has  been 
decided,  and  the  court  holds  that  the  informer's  share  in  a  fine^ 
penalty  or  forfeiture  does  not  vest  until  money  was  recovered ; 
but  the  act  of  1872  did  not  prohibit  payment  for  prior  services, 
nor  does  it  deprive  such  informer  of  compensation  fairly  earned 
under  provisions  of  the  statute.* 

Where  a  person,  pursuant  to  the  U.  S.  Rev.  Stat.,  §  3491,  has 
sued  another  in  the  name  of  the  United  States  for  defrauding 
the  government  by  making  false  claims,  defraying  all  the  ex- 
penses of  the  suit,  and  obtained  judgment  for  a  large  amount, 
the  secretary  of  the  treasury  cannot,  under  §  3469,  authorize  a 
compromise  of  claims  in  favor  of  the  United  States,  and  satisfy 
the  judgment  for  a  mere  nominal  amount,  and  thus  confiscate 
the  prosecutor  s  right  to  the  costs  and  one  half  the  recovery  as 
provided  by  §  3491  of  the  U.  S.  Rev.  Stat.* 

information  except  what  had  been  re-  thira  party,  and  in  communicating  re- 
ceived in  the  regular  discharge  of  their  buUs  to  his  superior,  could  not  consti- 
duty,  are  not  informers.  A  consular  tute  an  officer  an  informer.  A  deputy 
officer  who  furnishes  the  officers  with  a  collector  who  receives  information  by  a 
statement  of  facts  regarding  the  sailing  telegram  addressed  to  the  collector  tnat 
and  the  objects  and  intentions  of  a  ves-  a  certain  vessel  within  his  district  had 
sel  and  tries  to  prevent  her  departure  and  goods  on  board  liable  to  forfeiture,  and 
after  her  seizure  furnishes  assistance  to  who  sent  the  telegram  to  the  collector, 
the  government,  is  not  an  informer,  did  not  become  the  informer  as  against 
Neither  would  be  a  detective  employed  the  person  sending  the  telegram,  by 
by  such  officer  to  obtain  information,  having  verified  some  of  its  statements. 
\j.  S.  V.  City  of  Mexico  (Fla.),  32  Fed.  and  having  sent  information  of  such 
Rep.  105.  verification    to     the    collector.     50,000 

Before  the  act  of  1874  ^^^  ^^^^  ^^^  ^  Cigars,  1  Low.  (U.  S.,)  22;  U.  S.  v.  100 

person  obtained  the  information  on  a  B/irrels  of  Distilled  Spirits,  i  Low.  (U. 

communication  of  which  he  bases  his  S.)  244;  8  Int.  Rev.  Rec.  20. 
claim   as  informer,   while   in   the  dis-         So  also  a  special  agent  of  the  gov- 

charge  of  his  official  duty  as  a  revenue  emment    appointed    to    investigate     a 

officer  of  the  government,  does  not  de-  fraud,  was   not  an   informer  in  respect 

bar  him  from  claiming  a  share  of  the  to  facts  found  in  the  ordinary  and  reg- 

fine  as  informer.    8  Int.  Rev.  Rec.  20:  ular  discharge  of  his  duty,  and  could 

U.  S.  V.  64  Barrels  of  Whiskey,  9   Int.  not  claim  an  informer's  share  of  a  for- 

Rev.  Rec.  169;  13  Op.  Atty.  6en.  369.  feiture  enforced  on  the  results  of  his  in- 

Neither  could   an   officer  always  be  vestigatlon.     U.   S.   v.   278   Barrels    of 


considered  an  informer  merely  becaui^e     Distilled  Spirits,  4  L.  &  Eq.  Rep.  237. 

isay  V,  L.  S.,  21  Ct.  Ci.  443. 
useful  to  the  government.  Ifhisknowl-        9.  U.   S.   v.  Griswold,  30  Fed.  Rep 


he  as  an  officer  acquired    information         1.  Ramsay 


ed^e  was  acquired  in  the  ordinary  dis-  762. 
charge  of  his   duty  touching  the  very        Joint  Informan. — Where  the  officers 
subject  matter,  or  under  a  special  order  of  a  revenue  cutter  could  sue  for  an  in- 
to investigate  that  matter,  the  govern-  former's  share,  at  common  law,  there  is 
nrient  was  entitled  to  the  benefit  of  it.  no  question    but  what  they  could  share 
U.  S.  V.  100  Barrels  of  Distilled  Spirits,  as  joint  and  common  informers.  Sawyer 
I  Low.  (U.  S.)  244;  8  Int.  Rev.  Rec.  20;  v.  Steele,  3  Wash.  (U.  S.)  464. 
4  Cutting  Machines,  3  Ben.  (U.  S.)  220;         Where  a  crew  of  a  vessel  were  ad* 
9  Int-  Rev.  Rec.  144.  judged   informers,  it  was  ordered  that 
So  before  the   law  of  1S74,  mere  dili-  after  the  payment  from  the  fund  then 
^ence  in  conducting  a  search  originat-  in  the  hands  of  the  register  of  the  court 
Ing    upon  definite  information   from  a  of  the  proper  costs  in  the  hearing  of  the 
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1.  When  Ifot  Entitled  to  Compensation. — Sums  recovered  on 
forfeited  bail  bonds  are  not  fines  and  penalties  or  forfeitures 
within  §  4  of  the  act  of  June  22nd,  1874,  and  the  petitioner 
is  not  entitled,  under  its  provisions,  to  compensation  as  an 
informer.  Neither  is  the  secretary  of  the  treasury  authorized  to 
give  rewards  to  informers  under  the  act  of  June  i6th,  1880, 
which  makes  provisions  for  the  expenses  of  the  government  in 
bringing  to  trial  and  conviction  persons  engaged  in  counterfeiting 
and  other  felonies.  The  act  of  June  22nd,  1874,  §  6,  providing 
for  a  certificate  by  the  judge  or  court  to  the  secretary  of  the 
treasury  as  to  the  value  of  an  informer's  service,  has  no  applica- 
tion to  the  act  of  June  i6th,  1880.^ 

cause,  the  balance  should  be  paid  to  will  decree  how  the  same  shall 
those  who  were  the  crew  of  the  steam-  be  distributed,  under  the  direction  of 
ship,  as  it  appeared  from  the  pay  roll  the  secretary  of  the  treasury,  as  a  rain- 
as  filed  in  the  case,  in  the  petition  for  isterial  officer.  United  States  v.  Coin- 
seamen's  wages,  and  the  sum  be  divided  mack,  7  Int.  Rev.  Rec.  51. 
between  the  members  of  the  crew  in  1.  In  re  Brittingham,  5  Fed.  Rep. 
proportion    to    the     several    rates     of  191. 

monthly  wages  therein  stated.  U.  S.  Under  the  Confiscation  ▲et.^Al- 
V.  City  of  Mexico,  32  Fed.  Rep.  105.  though  under  the  act  of  August  6th, 
The  proviso  in  the  duties -col  lection  1 861,  to  confiscate  property  used  for  in- 
act  of  1799,  §  9I1  1  Stat,  at  L.  697,  surrectionary  purposes,  an  informer  may 
that  where  property  forfeited  is  less  file  an  information  along  with  the 
than  $250  the  share  of  the  United  attorney  general,  and  so  make  the 
States  shall  be  applied  toward  the  proceedings  enure  under  the  act  to  his 
costs  of  prosecution,  is  of  general  appli-  own  benefit  equally  as  to  the  benefit  of 
cation  and  affects  forfeitures  under  the  the  United  States;  yet,  after  the  pro- 
internal  revenue  laws.  -So  much  of  ceedings  have  been  instituted  by  the 
the  treasury  regulation  of  September  attorney  general  alone,  and  wholljr 
2nd,  1866,  as  forbids  ^pro  rata  applica-  for  the  benefit  of  the  United  States, and 
tion  for  such  purpose  of  the  govern-  after  issue  has  been  joined  and  prtxjfs 
ment's  share  is  unauthorized  by  law.  furnished  by  other  parties,  no  person 
I  Water  Tub,  3  Ben.  (U.  S.)  436;  xo  can  come  in  asserting  that  he  was  the 
Int.  Rev.  Rec.  139.  •  informer  and  share  the  benefits  of  the 
Mutt  be  First  Informer. — The  party  proceedings.  Francis  v.  U.  S.,  5  Wall, 
claiming    to    share    in    the    judgment  (U.  S.)  338. 

must  be  the  first  informer,  and  his  in-  An  informer  does  not  acquire  a  right 
formation  must  be  substantial  and  ca-  to  a  moiety  under  the  Confiscation  act 
pable  of  proof.  The  share  of  the  in-  of  August  6th,  i86i,  in  regard  to  land 
former  must  be  taken  from  the  net,  not  informed  against,  after  a  complete  title 
from  the  gross,  proceeds.  United  to  the  property  has  been  acquired  bj 
States  V,  Funkhauser,  4  Biss.  (U.  S.)  conquest,  as  in  a  case  where  the 
176.  information  was  filed  after  the  conquest 
The  court  cannot  award  a  proportion  has  been  settled,  and  the  propertj  in 
of  the  proceeds  of  the  property  con-  the  possession  of  the  military  forces  of 
demned  to  the  informer  unless  the  case  the  United  States.  In  such  case  the 
be  within  some  statutory  provision.  It  government  is  not  estopped  from 
will  allow  compensation  for  expenses  denying  an  informer's  claim  to  a 
incurred  in  preserving  the  property,  moiety  because,  first,  by  the  fact 
TheLangdonCheeves,  2Mason(U.  S.;  that  its  district  attorney  has  allowed 
85.  proceedings  in  confiscation  to  be  ear- 
Under  the  act  of  March  2,  1867,  14  ried  on  under  the  act  and  the  land 
Stat,  at  L.  546,  the  determination  of  to  be  sold,  and  the  purchase  mone/ 
disputes  as  to  shares  of  a  fund  arising  to  be  received;  second,  by  the  fact  that 
from  forfeiture  for  violation  of  custom  the  commissioner  of  the  Frecdmen  s 
laws,  belongs  to  the  court  having  the  Bureau,  to  whom,  as  agent  of  the 
custody      of      such      funds,     and     it  United     States,    congress    gives    the 
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2.  Awards — ^Law  Governing. — Courts  are  not  at  liberty  to  grant 
rewards  in  cases  where  a  party  has  performed  a  public  duty, 
unless  there  be  some  positive  regulation  which  provides  for 
such  cases.  To  found  a  title  for  compensation  there  must 
be  some  direct,  extraordinary  assistance  or  service,  or  expense, 
which  the  law  recognizes  as  a  just  charge  in  rem^  independent  of 
any  notion  of  official  duty,  or  some  positive  statutory  provision 
in  point.  So  an  informer  cannot  be  awarded  a  proportion  of  the 
proceeds  of  the  property  condemned  unless  the  case  be  within 
some  statutory  provision.  But  the  law  will  allow  compensation 
for  expenses  incurred  in  securing  and  preserving  the  property.^ 

a.  Informer's  Interest — When  it  Vests. — An  informer  has  no 
vested  interest  in  the  subject  matter  of  a  suit  instituted  upon  in- 
formation given  by  him.  The  attorney  general  may  properly  ask 
leave  to  dismiss  the  information  against  the  interest  and  objec- 
tion of  the  informer,  or  may  ask  for  a  reversal  of  the  decree  in 
the  court  below,  which  has  been  given  in  favor  of  the  United 
States,  and  that  the  cause  be  remanded  with  a  view  to  its  dis- 
missal.' An  informer's  share  is  not  fixed  by  verdict ;  it  does  not 
attach  until  final  judgment.' 

control  and   management  of   all  cap-  persons    for    service    rendered  to  the 

tured    and     abandoned     land,    never  public,    independent    of    contract    or 

claimed    the    land    itself,  but  after  it  statutory    provisions.      Such    are    the 

had  been  sold  and  the  price  paid  into  cases    of    maritime     salvage,   granted 

court,  and  a  moiety  adjudged   to  the  upon  recapture  of  public  vessels.    The 

informer,  has  taken  the  other  moiety  Aquila,  i  Rob.  37. 

without  question.  The   informer  of  a  violation  of  the 

An  Informer  s  interest  in  such  a  case  revenue  laws,  by  virtue  of  which  a 
stands  on  a  very  different  footing,  and  seizure  is  made  and  condemnation  of 
is  to  be  judged  of  by  very  dtnerent  the  property  is  obtained,  can  entitle  him - 
principles  of  estoppel,  from  that  of  a  self  to  a  reward  or  portion  of  the 
purchaser  of  the  land  who  has  paid  his  property  only  in  cases  provided  for  by 
money  to  the  United  States  in  conse-  some  statutory  provisions.  Such  ser- 
quence  of  their  offer  to  sell  under  the  vices  do  not  create  a  legal  or  equitable 
act.  An  informer,  to  entitle  himself  to  title  to  compensation.  A  party  who 
the  statutory  reward  for  his  services,  gives  material  information  is  not  en- 
must  inform  against  property  which  is  titled,  at  common  law  or  in  chancery,  to 
the  subject  of  judicial  condemnation,  a  part  of  the  proceeds  of  any  property 
There  can  be  nothing  to  divide  seized  and  condemned  by  means  of 
if  there  ia  nothing  to  condemn.  In  such  information,  or  to  any  particular 
this  case  the  land,  when  informed  compensation  for  such  information 
against,  was  already  the  property  of  when  given  to  officers  of  the  govern- 
thc  United  States.  The  title  had  ment  It  is  the  duty  of  every  citizen  to 
passed  by  the  completed  conquest  and  aid  in  detecting  violations  of  the  laws 
there  was  nothing  to  reach  by  judicial  and  enforcing  the  administration  of 
process.  Information,  in  the  statutory  public  justice.  No  compensation  will 
sense,  could  do  no  good;  it  was  cap-  be  allowed  except  when  some  statute 
tured  property  and  needed  no  judicial  holds  out  from  public  policy  a  specific 
sentence  of  forfeiture  to  make  it  abso-  reward  that  the  public  faith  is  pledged 
lutely  the  property  of  the  United  to  allow  it.  Robinson  v.  Hook,  4 
States,  Titus  v.  U.  S.,  20  Wall.  (U.  Mason  (U.  S.)  139. 
S.)  475.  9.  Confiscation  Casas,  7   Wall.  (U. 

1.  The   Langdon  Cheeves,  2  Mason  S.)  454. 

(U.  S.)  8c.  S.  U.  S.  r.  25,000  Gallons  of  Di»- 

In  England  there  are  certain  cases  in  tilled  Spirits,  7  Int.  Rev.  Rec.  206. 

which  the  law  awards  compensation  to  An  informer's  share  may  be  subjected 
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b.  Informer — Disclosing  a  Conspiracy — His  Share. — ^When  an 
informer  procures  the  arrest  and  conviction  of  certain  members  of 
a  conspiracy  who,  upon  their  examination,  confess  and  implicate 

to  a  charge  of  a  proportionate  share  of  share  must  be  determined  bythe  Uw  as 

the  costs  of  the  proceedings.     U.  S.  v,  it  stands  at  the  time  of  the  final  decree 

12  Barrels  of  Paraffine  Oil,  6  Int.  Rev.  of  forfeiture.  25,000  Gallons  of  Disdlied 

Rec.  203.  Spirite,  i  Ben.  (U.  S.)  367. 

Compensation. — ^The  court  will  not  So  under  a  former  law  allowing  cus- 
award  a  proportion  of  the  proceeds  of  tom  officers  a  portion  of  forfeitures  and 
property  condemned  to  officers  of  the  penalties  until  final  judgment  of  con- 
government  for  their  services  as  in-  demnation  no  part  of  the  forfeiture 
formers,  unless  the  case  be  within  some  vested  absolutely  in  the  collector;  but 
statute  provision.  But  it  will  allow  after  final  judgment  his  share  vested 
compensation  for  expenses  incurred  in  absolutely,  and  could  not  be  remitted  bj 
securing  and  preserving  the  property,  the  secretary  of  the  treasury.  If,  durisg 
The  giving  information  of  violations  the  proceedings,  a  remission  be  made 
of  the  laws  is  a  du^  of  every  citizen,  of  the  whole  properly  forfeited,  the  col- 
and  especially  of  oflicers.  The  Lang«  lector's  share  was  gone;  if  of  part  onlr, 
don  Cheeve8,2  Mason  (U.  S.)  8^.  his  title  attaches  to  the  remainder,  and 

When  Bold  by  tha  Marahal.— Tf'he  in-  by  a  judgment  of  condemnation  be- 
terest  of  an  informer  in  the  proceeds  of  comes  vested  and  indissoluble.  The 
forfeited  property  sold  by  the  marshal  Margaretta,  2  Gall.  (U.  S.)  515.  Sec 
under  9.  venditioni  exponas  for  a  for-  also  The  Hollen,  i  Mason  (U.S.)  431; 
feiture  under  the  internal  revenue  laws,  U.  S.  v,  Lancaster,  4  Wash.  (U.  S.)^ 
becomes  vested  at  the  time  when  the  Under  the  duties-collection  act  of 
proceeds  of  the  sale  are  paid  to  the  1709,  (  91,  whose  provisions  allow  one- 
marshal,  and  cannot  be  affected  by  any  halt  of  fines,  penalties  and  forfeitures 
regulations  subsequently  made.  U.  S.  to  be  paid  to  the  collector  and  other 
V,  25,000  Cigars,  5  Blatchf.  (U.  S.)  ^oo;  officers,  it  has  been  decided  that  where 
8  Barrels  of  Distilled  Spirits,  i  6en.  the  claimant  of  property  seized  elects 
(U.  S.)  472.  to  give  a  bond  and  pay  or  secure  the 

Konay  Baoovered  on  Bond. — Money  payment  of  the  duties,  and  on  conden- 

recovered  in  a  suit  on  an  export  bond  nation  of  the  vessel  and  goods  he  loses 

ffiven  under  the  internal  revenue  laws  both  the  duties  and  the  property  seized, 

being  exclusively  to  the  United  States  the  duties  thus  paid  constitute  no  part 

the  same  as  money  recovered  in  a  suit  of  the  proceeds  of  the  goods  forfeited, 

on  any  other  contract  with  the  govern-  within  the  meaning  of  the  statute.  The 

ment,  and  neither  revenue  officers  nor  right  of  the  collector  acquired  bj  the 

informers  can  have  any  share  therein,  seizure  is  a  right  only  in  the  goods 

Internal  Rev.,  13  Op.  Atty.  Gen.  lu.  themselves  which  have  been  seized  and 

Acta  of  Claimant— No  WaiTer.— The  forfeited.    Hoyt  v.  United  States,  10 

consent  of  the  claimant   that  a  vessel  How.  (U.  S.)  109. 
seized  for  a  violation  of  the  non-inter-        The  right  of  a  collector  to  share  un- 

course    laws,    upon    his    information,  der  a  previous  law  in  the  proceeds  of 

should  be  sent  into  another  district  for  forfeitures  in  rem  attaches  on  seizure, 

settlement,  or  a  disavowal  by  him  of  and  in  case  of  personal  penalties,  on 

having    instituted    the    suit    does    not  suit  brought.     In  each  case  it  is  ascer- 

amount  to  waiver  by  him  of  his   rights  tained  and  consummated  by  the  jadg- 

to  share  of  the  forfeiture.     Sawyer  v.  ment;  that  the  collector  dies  before  or 

Steele,  3  Wash.  (U.  S.)  464.  after  the  judgment  is  immaterial  Jones 

When  the  Bight  of  an  Informor  Vaiti.  v.  Shore,  i  Wheat  (U.  S.)  462. 
— The  right  of  an  informer,  under  the        Under  the   law  giving  the  collector 

internal  revenue  laws,  vests  only  when  of  revenue  a  share  of  forfeiture  for  his 

the  money  representing  the  forfeited  services  in  making  seizure,  his  right  i» 

property  is  paid  over  aad  is   ready  for  only    inchoate.     If  the  forfeiture  has 

distribution.     Until  then  his  rights  are  been  justly  incurred,  yet  the  govsm- 

liable  to  be  divested   by  the  govern-  ment  reserves  to  itself  the  right  to  re- 

ment.   25,000  Gallons  of  Distilled  Spir-  lease  it  either  in  whole  or  in  part,  and 

its,  I  Ben.  (U.  S.)  367.  until  the  proceeds  have  been  actuallj 

In  case  of  a  change  of  the  law  pend-  received   for  distribution.    But  whal- 
ing suit  the  amount  of  the  informer's  ever  is  reserved  to  the  government  out 
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Others  engaged  in  the  same  fraudulent  transaction,  and  these  in 
turn  are  sdso  arrested,  convicted  and  fined  solely  upon  such  in- 
formationy  the  original  informer  is  entitled  to  share  in  such  fines.^ 

of  the  forfeiture  is  reserved  as  well  for  by   him,  and  to  be  due  to  the  United 

the  seizing  officer  as  for  itself,  and  is  States. 

distributable  accordingly.  The  gov-  The  sums  fixed  upon  by  the  compro- 
emment  cannot  release  the  collector's  mise  were  based  partly  upon  penalties 
share,  as  such,  and  yet  retain  to  itself  and  partly  upon  taxes  due,  and  in  the 
the  other  part  of  the  forfeiture.  Thus,  suit  against  the  collector  the  commis- 
where  after  a  seizure  congress  specially  sioner  was  of  the  opinion  that  the  in- 
authorized  a  remission  of  the  forfeiture  formers  should  receive  nothing  from 
vrith  the  exception  of  a  sum  equal  to  that  part  of  the  gross  sum  paid,  which 
double  duties,  the  collector  is  entitled  was  designed  to  cover  taxes.  The  court 
to  one  moiety  of  the  whole  amount  re-  held  that  the  right  of  the  informers  to 
served  as  the  condition  of  the  remission,  their  portion  of  the  sum  paid  was  not 
McLane  v,  U.  S.,  6  Pet.  (U.  S.)  404.  In  affected  by  the  fact  that  a  part  of  such 
Hoyt  V.  U.  S.,  10  How.  (U.  S.)  109,  sum  is  designated  to  cover  taxes,  and 
this  case  is  distinguished.  that  the  collector  cannot  be  held  liable 

Under  the  act  of  1799,  called  the  du-  on  his  official  bond  for  the  amounts  so 

ties-collection  act,  the  right  to  share  in  paid  to  the  informers,  whether  they  are 

forfeitures  and  penalties  is  given  to  the  legally  entitled  thereto  or  not.     U.  S. 

collector  who  made  the  seizure,  or  who  v.  Roum,  3  McCrary  (U.  S.)  381. 

brought  the  suit,  and  not  to  the  collector  After  a  final  decree  has  been  made 

vrho  was  in  office  at  the  time  of  the  de-  and  executed  by  paving  the  penalty  im- 

cree  or  judgment,  or  the  receipt  of  the  posed   into  the  United  States  treasury, 

forfeiture,  if  there  had  been  any  inter-  a  petition  filed  in  the  court  which  has 

mediate    appointment.     Van    Ness    v,  made  the  decree,  by  a  party  claiming 

Buel,  4  Wheat  (U.  S.)  74.  to  be  the  original  informer  in  said  case, 

The  proper  rule  of  distribution,  un-  cannot  be  considered,  though  the  cer- 

der  act  of  March  2nd,  1867,  ch.  188,  of  tificate    prays    the.  court  to  ascertain 

proceeds  of  fines,   penalties    and  for-  the  amount  he  is  entitled   to  for  his 

feitures  among  custom  officers  of  ports  services  for  the  information  of  the  secre- 

of  entry  and  ports  of  delivery  in  the  same  tary  of  the  treasury,  because  the  court 

collection  district,  is  explained  in  Hahn  has  no  jurisdiction.    The  original  suit 

•V.  United   States,   14  Ct.  CI.  305,  and  had  been  determined  and  the  power  of 

this  decision  is  affirmed  in  107  U.  S.  the  court  in  the  premises  was  at  an  end. 

40a.  But  the  act  of  March  2nd,  1867,  ch.  Ex  parte  Gaus,  5   McCrary   (U.    S.) 

188,  was  repealed  by  act  of  June  22nd,  393. 

1874,  ch.   391,  which   makes  extensive  1.  U.    S.    v,  Simons,  7    Fed.   Rep. 

changes  in  previous  laws  governing  en-  709. 

forcement,  compromise  and  remission  A  conspirator  mav  earn  immunity 
of  penalties  for  violation  of  the  duty  from  punishment  by  his  voluntary  con- 
laws,  compensation  of  officers  and  in-  fession,  and  by  the  district  attorney 
formers,  and  reg^latine  these  subjects  consenting  to  make  use  of  his  testimony 
anew.     18  Stat,  at  L.  i&.  against  the  conspirators,  but  equitably 

Three  several  suits  were  instituted  in  he  is  entitled  to  nothing  more.  Whiskey 

rem  by  the  United   States   for  the  for-  Cases,  99  U.  S.  594. 

feiture  of  certain  distilled   spirits,  and  The  original  informer  ought  not  to 

such  proceedings  resulted   in  a  decree  lose  his  share  of  the  fine  which  would 

of  forfeiture.    The  sum  of  money  ob-  have  been  imposed  upon  the  parties  he 

tained  by  compromise  was  paid  into  the  informed  against  directly,  by  their  con- 

registry  of  the  court.     In   two  of  the  fessing    and    inculpating    others,    and 

cases  the  informers  were  designated  and  thus  securing  immunity.    The  interest 

keld  entitled  to  a  portion  of  the  pro-  of  the  informer  ought  to  be  identical 

ceeds.     Final    orders    of    distribution  with  that   of   the    government.     The 

were  made  and  checks  issued  to  the  col-  interest  of  the  government  requires  the 

lector  accordingly.     He  paid   the   in-  leading  members  of  the  conspiracy  to 

formers  their  respective  shares.     A  suit  be  punished.     U.  S.  v,  Simdns,  7  Fed. 

on    the   collector's    official    bond  was  Rep.  713.  No.  4  head  note  of  this  case 

brought  to  recover  the    several  sums  reads:  **  Hence,    where    A     informed 

of  money  alleged  to  have  been  received  against  B,  C  and  D,  for  smuggling,  and 
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IV.  Week  Ihtobmebs  Abe  Ihtebebted. — ^PBOSECimov  op  Bun. 

— The  provisions  of  §  179  of  the  act  of  June  30th,  1864,  as 
amended  by  the  act  of  July  13th,  1866,  14  Stat,  at  Large  iii, 
145,  relating  to  informers'  shares,  are  expressly  applicable  only  to 
cases  not  otherwise  provided  for ;  but  where  it  is  not  otherwise 
provided  for,  they  are  applicable  whether  the  fine,  penalty  or 
forfeiture  is  recovered  or  is  recoverable  by  indictment  or  informa- 
tion or  action  of  debt.  The  form  of  prosecution  is  immaterial 
in  respect  to  the  rights  of  any  person  claiming  as  informer;  and 
under  the  statutes  in  force  May,  1870,  the  fact  that  a  fine  or 
penalty  can  be  recovered  only  by  indictment  is  no  objection  to 
the  claim  of  any  person  to  be  declared  informer.* 

Where  a  statute  creates  a  new  offence  and  affixes  a  specific 
pecuniary  penalty,  appropriating  one-half  thereof  to  the  informer, 
it  adopts  by  implication  those  remedies  by  which  alone  the  in- 
former can  sue ;  but  the  absence  of  an  informer  does  not  author- 
ize a  change  in  the  nature  of  the  remedy  and  the  substitution  of 
one  not  contemplated  in  the  statute.* 

these,  or  one  of  them,  confessed  and  ject  to  a  share  to  informers,  if  the  fine 

implicated  E  for  receiving  the  property  itself  would    be.    U.  S.  v.  Fanjul,  i 

smuggled,  and  E  was  arrested,  and,  act-  Low.  (U.  S.)  117. 

ing  upon  the  advice  of  a  third  party.  Parol  Byldenco. — On  a  petition  bjr  n 

also  confessed  and  implicated  F  and  G,  informer  for  his  share  of  the  proceeds 

as  his  principals  in  the  transaction,  who  of  forfeited  property,  although  he  gave 

were  convicted  and  fined."    Held^  that  information  in  writing,  he  may  give  evi- 

A  was  entitled  to  the  informer's  share  dence  by  parol  that  he  gave  other  in- 

of   the  fine  imposed.     See  Wescot  v.  formation  leading  to  further  seiiurei, 

Bradford,  4  Wash.  (U.  S.)  492.  more  extensive  than  the  information 

How  the  amount  of  an  informer's  given  in  writing.     Wescot  r.  Bradford, 

share  is  to  be  computed,  under  certain  4  Wash.  (U.  S.)  49a. 

statutes,     see   i    Still,  i    Ben.  (U.  S.)  An  Informer  Nm4  Hoi  Aaalal  in  tlw 

374;  U.  S.  V,  Hook,  3  Pittsb.  (Pa.)  54;  Bnlt.— An  informer  is   not  obliged  to 

14  Pittsb.  Law  Jour.  361.  assist  in  prosecuting  the  suit  for  a  for- 

1.  18  Int.  Rev.  Rec.  29;  9  Int.  Rev.  feiture,  and  does  not  lose  his  rights 

Rec.  169;  9  Int.  Rev.  Rec.  145;  13  Op.  as  an  informer  by  misconduct  as  an 

Att\'.  Gen.  228.  agent  in  the  care  of  the  property  seiied. 

9.  U.  S.  V.  Tilden,  11   L.  Rep.,  N.  S.  Wescot  v.  Bradford,  4  Wash.  (U.  S.) 

cq8  492. 

li  an  informer,  in  his  libel,  unites  his  Qnl  Tarn  Acttona.— The   action   an- 

rights  with  those  of  the  United  States,  thorized  by  the  U.  S.  Revised  Statutes, 

in  the  manner  of  a  qui  tarn  action,  it  is,  M  3490,  3491,  3492  and  3493,  to  recover 

at  most,  only  an  irregularity,  not  af-  a  penalty  and  damages   for  making  a 

fecting  the  nature  of  the  proceedings,  false  claim  against  the  United  Stote6,is 

If  the  informer  cannot  take  any  inter-  a  qui  tarn  one,  and  may  be  commenced 

est,  condemnation  will   take   place  to  by  any  person  who  will,  without  the 

the   United   States.    The   Emulous,   i  previous  authority  or  consent  of  tbe 

Gall.  (U.  S.)  563.     Note—this  case  was  district  attorney  of  the  United  SUtes. 

reversed   on  another  ground  and  under  Hence  the  complaint  in  such  an  «^° 

the  name  of  Brown  v.  U.  S.,  8  Cranch  need  not  be  subscribed  by  the  d»^t 

(U.  S.)  110.  attorney.    It  is   suflSciently  subscnbcd 

The  sum  recovered  upon  a  forfeiture  by  the  party  or  his  attorney  wftto  the 

recognizance  for  the  appearance  of  a  meaning  of  the  Oregon  Civil  Code,  W 

person  charged  with  a  violation  of  the  79  and  81,  when   it  is  subscribed  by  tM 

duty  laws,  does  not  take  the  place  of  a  attorney  of  the  person  who  Jf^^Lu^ 

fine  which  would  be  imposed  uponcon-  action.    United   States  v.  GriiWOMi  5 

yiction  in  any  such  sense  that  it  is  sub-  Sawyer  (U.  S.)  25. 
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V.  ToBmrusB.— Pasdoh  bt  the  Pbbsidbvt.— EFTBCT  07.— The 
power  of  the  president  of  the  United  States  to  pardon  fiom  fine, 
penalty,  or  for  forfeiture  after  judgment,  by  which  the  rights  of 
an  informer  to  share  in  the  amount  have  become  vested  or  fixed, 
does  not  extend  to  remit  the  informer's  share.  The  president 
can  discharge  the  share  of  the  government  only.*  And  a  pardon 
by  the  president  granted,  as  to  all  interests  of  the  United  States 
in  the  forfeiture  incurred  by  violation  of  the  embargo  law,  and  a 
direction  that  all  further  proceedings  on  behalf  of  the  United 
States  be  discontinued,  does  not  remit  the  interest  of  a  vested 
moiety.* 

1.  EemiMion  by  Secretary  of  the  Treasury. — The  power  of  the 
president  to  pardon  for  offences  does  not  preclude  congress  from 

The  United  States  alone  can  sue  for  to  said    bond,  and   required   all   pro- 

the  penalty  imposed  by  section  2  of  the  ceedings  on  the   part  of    the   United 

Steamboat  act  of  July  7th,  1838.     Bris-  States    to  be   forthwith    discontinued, 

coe  V,  Hinnian,  10  Int.  Rev.  Kec.  53.  //eid,th&t  the  terms  of  the  pardon  \%'ere 

1.  U.  S.  V,  Harris,  I    Abb.  (U.  S.)  such  as  to  remit  only  the  interest  of  the 
1 10.  United  States,  and  not  the  rights  of  the 

2.  U.  S.  V,  Lancaster,  4   Wash.  (U.  officers.     U.  S.  v,  Lancaster,  4  Wash. 
S.)  64.  (U.  S.)  64. 

So  a  pardon  by  the  president  for  a  In  case  a  vessel  condemned  as  for- 

violation  of  the  revenue  laws  for  which  feited    to     the    United    States    for     a 

the  accused  has  been  indicted  and  sen-  violation  of   the   Slave*trade  act,  the 

tenced  to  fine  and  imprisonment,  which  president  was   advised   to  remit  onl  v 

recites    conviction    of    conspiracy    to  the  interest  of  the  United  States,  on  the 

defraud    the   revenue    as    the    onence  ground    that    his    pardon    could     not 

pardoned,  does  not  entitle  the  offender  defeat  the.  vested  rights  of  the  seizing 

to   have  a  remission  of  a  forfeiture  of  officer.    4  Op.  Atty.  Gen.  573. 

property  involved  in  the  offence,  which  On  the  question  whether  the  president 

has  been  adjudicated  under  some  other  has  the  power  to  pardon  offences  com- 

provision  of  the  statute.     J?e  Weimer,  mitted  by  the  owners  or  masters  of  steam 

7  Rep.  38.     See  also  U.  S.  v.  Roello,  24  vessels  m  respect  to  the  transportation 

Int.  Rev.  Rec.  2^2^.  of  passengers  in  violation  of  the  statute. 

When    an    offender's    property    has  it    is   adjudged    that  he  can.      6   Op. 

been  confiscated  by  the  United  States  Atty.  Gen.  393. 

government,  for  acts  done  and  permit-  A  party  was  convicted  and  fined  for 

ted  in  aid  of  the  late  civil  war,  and  the  violating    the     internal    revenue    law. 

proceeds  had  not  been  actually  paid  to  Afterwards  the  court  adjudged  a  certain 

the    party    entitled    to    receive     them  person  as  the  informer,  and  that  one- 

as  informer,  or  into  the  United    States  half  of  the  fine  should  be  for  his  use 

treasury,  such   funds    are    within    the  and  the  remainder  for  the  use  of  the 

control  of  the  court,  and  the  offender,  United  States.     Afterwards  the  presi* 

upon    being   pardoned   for    such    acts  dent,  by   a    pardon,   remitted    to    the 

by  the  president,  and  having  complied  offender  the  payment  of  two-thirds  of 

\%'ith   the    conditions  of  the  pardon.  Is  the  fine.      One-third  of  the  fine  with 

entitled  to  have  such  proceeds  restored  interest    was    paid    into    court.      The 

ta  him.     Brown  v.  U.  S.,  Woolw.  (U.  informer  claimed,  and  was  allowed  by 

S.;  iQ8;McCahon  (U.  S.)  229.  the    court,  the  whole  of   the  amount 

A.  vessel  was  seized  by  the  collector  adjudged  to  him,  on  the  ground  that  the 

and  libelled  for  forfeiture  for  a  violation  president  had  no  right  to  remit  any  of 

of  the  Embargo  act,  and  released  on  a  the  part  of  the  fine  sp  adjudged  to  the 

bond    for  her  value.      She  was  con-  informer,  and  that  he  was  entitled  to 

demned  as  forfeited,  and  a  suit  was  the  whole  of  such  part  as  if  there  had 

brought  by  the  United  States  on  the  been    no    remission.      The  conviction 

bond.      Afterwards  the  president  re-  was  under  the  act  of  June  30th,  1864, 

nnitted  to  the  defendant  all  the  rights  ^  41;  13  Stat  at  L.   239.      U.  S.  v, 

and  interest  of  the  government  in  and  Harris,  i  Abb.  (U.  S.)  tia 
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giving  the  secretary  of  the  treasury  authority  to  remit  penalties 
and  forfeitures.* 

Whatever  power  of  remission  in  the  secretary  of  the  treasury 
congress  chooses  to  annex,  as  a  condition  to  the  grant  of  the 
penalties  given,  is  not  a  power  to  pardon,  but  simply  a  restric- 
tion, limitation  or  condition  annexed  to  the  grant  of  the 
penalty.* 

VI  Statutes. — Except  in  case  of  smuggling,  it  shall  not  be 
lawful  for  any  officer  of  the  United  States,  under  any  pretence 

1.  The  Laura,  114  U.  S.  411.  4469  of  the  U.  S.  Revised  Stahites,  for 

2.  United    States    v,    Lancaster,    4  carrying  a  greater  number  of  fuisseaga^ 
Wash.  (U.  S.)  66.  than  the  certificate  of  inspection  per- 

In  a  case  of  a  vessel  being  seized  for  mits,  and  such  remission  will  operate 

violating    a  statute  in   regard   to    the  as  a  full  discharge.  Section  5294  of  the  U. 

transportation  of  passengers,  a  remis^  S.  Revised  Statutes,  providing  that  the 

sion  being  applied  for  to  the  secretary  secretary  of  the  treasury  may,  in  ccr- 

of  the  treasury,  under  section  i  of  the  tain  cases,  remit  fines  and  penalties^  b 

act  of  March   3rd,  1797,  the  quesUon  not    unconstitutional.    The    Laura,  S 

arose   whether  the  case  came   within  Fed.  Rep.  612. 

the  pardoning  power  of  the  president.  Under  act  of  March  3rd,  1797,  a  re- 

This  was  the  opinion  of  the  Attorney  mission  of  a  forfeiture  or  penalty  br  the 

General:  secretary  of  the  treasury,  arising  under 

I.  That  the  president  had  power  to  the  revenue   laws,  after  judgment  and 

pardon    the    imprisonment,    fines    and  execution  issued,  extends  to  the  share 

forfeitures  imposed   for    violating    the  of  the  ofBcer  as  well  as  to  the  interest 

provisions  ip  regard  to  space  for  and  of  the  government.     U.    S.  r.  Morris 

number  of  passengers,  unless,  perhaps,  10   Wheat.    (U.   S.)    246;    affirming  i 

as  regarded   a  forfeiture,  the   right  of  Paine  (U.  S.)  209. 

which  had  duly  vested  in  "the  custom  If  the  secretary  recites  his  authoritr 

house    officers    or   others,   except    the  under  a  special  act,  and  assumes  to  re* 

United  States.     2.  That  it  was  doubtful  mit  in  pursuance  of  that  act,  the  remi*- 

whether   the  president   had    power   to  sion,  if  unsupported  by  such  act,  cannot 

remit  such  forfeiture.    3.  That  the  sec-  be  supported  under  the  general  act  of 

retary  of  the  treasury  had  power  to  re-  March   3rd,  1797.     The   Margaretta,  2 

mit  all  forfeitures  of  vessels  for  carry-  Gall.  (U.  S.)  515. 

ing  an  excess  of  passengers.    4.  That  If  the  remission  is  made  on  the  pij* 

the  president  had  power  to  pardon  in  ment  of  costs,  this  is  a  condition  prece* 

all  cases  of  vessels  libelled  by  reason  of  dent,  and  the  remission    is  inoperative 

liens  on  them  for  penalties  imposed  by  until  the  costs  are  paiJ.   Jungbluth  ?• 

the  sUtute.     5.  That   the  secretary  of  Redfield,  4  Blatchf  (U.  S)  219;  The 

the  treasury  had  the  concurrent  power  Palo  Alto,  2  Ware  (U.  S.)  343. 

to  remit  in  the  last  named  cases,  but  If  the  remission   be   conditional,  the 

any    doubt    could     be    cured    by    the  secretary  has  no  power  to  revoke  it  af- 

authority  of  the  president,  as  no  inter-  ter  the  condition  has  been  performed, 

est  but  that  of  the  United  States  was  whether  the  possession  of  the  goods  his 

affected.    6.  That,  as  the    act  of  1797  been  delivered  to  the  claimant  or  not. 

afforded  the  means  of  judicial  investi-  The  Palo  Alto,  2  Ware  (U.  S.)  343:6 

gation  as  to  the  question  of  remission,  N.  Y.  Leg.  Obs.  262. 

it  was  more  convenient  in  the  cases  of  The  secretary's  power  to  remit  or 

seizures  and  prosecutions  instituted  by  mitigate  penalties  extends  as  well  to 

officers   of  the   customs,  to  dispose  of  those  given  to  the  person  suing  for  the 

that  class  of  seizures  in  that  way  than  same  as  to  those  given  to  the  United 

to  refer  them  to  the  unaided  discretion  States,  or  partly  to  the  United  State? 

of   the  president.    6  Op.   Atty.  Gen.  and  partly  to  the  informer,  and  can  in 

4SS.  all  cases  be  exercised  afler  as  well  *> 

The  secretary  of  the  treasury  may  before   suit  brought,  provided  the  in- 

remit  claims  of  informers  and  of  the  former's  claim  has   not  been  actuall*' 

United  States  to  penalties  and  forfeit-  determined  by  the  court.    Pollock  t- 

ures  incurred  under  sections  4465  and  The  Laura,  5  Fed.  Rep.  133. 
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whatever,  directly  or  indirectly,  to  receive,  accept  or  contract  for 
any  portion  of  the  money  which  may,  under  any  of  the  provisions 
of  this  or  any  other  act,  accrue  to  any  such  person  furnishing  in- 
formation ;  and  any  such  officer  who  shall  so  receive,  accept  ok 
contract  for  any  portion  of  the  money  that  may  accrue  as  afore- 
said  shall  be  guilty  of  a  misdemeanor,  and  on  conviction  can  l^ 
fined  not  exceeding  $5,000,  or  imprisoned  for  not  more  than  on^ 
year,  or  both,  in  the  discretion  of  the  court,  and  he  cannot  thert 
after  be  eligible  to  any  office  of  honor,  trust  or  emoluments 
The  person  making  such  forbidden  payment  may  recover  it  back 
by  action.^ 

Extra  compensation  for  detection  of  smuggling,  or  for  infor- 
mation, may  be  paid  in  certain  cases  by  the  secretary  of  the 
treasury.* 

1.  Act  ofjune  33nd,  187^,  ch.  591,  §  7;  below  1 1,000,  the  applicant  shall  notify 
18  Stat,  at  Large,  pt  3,  186.  the    district    attorney  of  the    United 

2.  18  Stat  at  Large,  pt.  3,  186;  act  States  and  the  collector  of  customs  of 
ofjune  22nd,  187^  ch.  391,  (^  3,  4.  said  district,  who  shall  furnish  the  sec- 
Statutes  authorizing  offers  of  reward  retary  of  the  treasury  all  practicable 

for  discovery  of  frauds   upon   internal  information  necessary  to  enable  him  to 

revenue  are  cited  and  reviewed  in  San-  protect    the    interests    of  the    United 

bom.  Contract,  15  Op.  Atty.  Gen.  133.  State^^.     Act  of  June  22nd,  i874,ch.  39X, 

Repeal  of  former  laws  authorizing  §  20;  18  Stat,  at  Large,  pt.  3,  190. 

payment  of  moieties  to  informers  and  The   secretary  of  the  treasury  may 

custom  house  officers.  Act  ofjune  22nd,  remit,  on  application   therefor,  or  mitt- 

1874,  §§  It  2,  ch.  139;  x8  Stat,  at  Large,  gate   any  fine  or  penalty  provided  for 

pt.  2,  186;  Rev.  Stat  Supp.  No.  i.  in   laws   relating  to  steam   vessels,  or 

Provisions  authorizing  employment  discontinue  any  prosecution  to  recover 

of  persons  to  aid   the  officers  of  the  penalties  denounced  in  such  laws,  ex- 

United  States  in  collecting  money  due  cepting  the  penalties  of  imprisonment 

the    government,    under  the  customs  or  removal  from  office,  using  his  own 

revenue  laws,  or  for  smuggling.     Act  discretion.     But    he    cannot    remit  or 

of  June  22nd,  1874,  ch.  391,  (^  2  to  8;  mitigate  the  fine  after  the  share  of  the 

Rev.  Stat.  Supp.  No.  i,  77.  informer  has  been  determined  by  a  suit- 

For  a  new  regulation  of  laws  gov-  able  court.     U.  S.  Rev.  Stat.,.  §  5294. 

erning  enforcement,  compromise,  and  Title  52   of  the   Federal   Statutes,  in 

remitting  of  penalties   for  violation  of  which  sections  4465  and  4469  are  found,  is 

the  duty  laws,  and  the  like,  see  act  of  entitled    "Regulations  of  Steam   Ves- 

June  22nd,  1874,   ch.   391;    Rev.   Stat  sels."    These  sections  and  section  5294 

Supp.  No.  I,  76.  were  originally  enacted  as  part  of  the  act 

No  officer  of  the  United  States  can  of  February  28th,  187 1,  entitled,  "An  act 
compromise  or  abate  any  claim  of  the  to  provide  for  the  better  security  of  life 
government  under  the  custom  laws,  for  on  board  of  vessels  propelled  in  whole 
any  fine,  penalty  or  forfeiture  incurred  or  in  part  by  steam,  and  for  other  pur- 
by  a  violation  thereof.  If  any  officer  poses;  section  4469  being  a  part  of  sec- 
attempts  to  make  such  compromise  he  tion  48  of  that  act,  section  4467  being  a 
shall  be  deemed  guilty,  and  on  convic-  part  of  section  49,  and  5294  being,  in 
tion  thereof  shall  be  imprisoned  not  substance,  section  64. 
exceeding  ten  years  and  be  fined  not  Theact  of  August  6th,  1861,  provides, 
exceeding  $  10,000.  The  secretary  of  in  substance,  that  if,  during  an  insur- 
the  treasury  has  power  to  remit  fines  rection  against  the  government  of  the 
and  penalUes,  or  to  compromise  the  United  States,  any  f>erson  should,  after 
same  in  accordance  with  existing  laws,  the  prescribed  proclamation,  purchase 
Act  of  June  22nd,  1874,  ch.  391,  §  19;  18  or  acquire,  sell  or  give,  any  property  of 
Stat  at  Large,  pt  3,  109.  whatsoever  kind    or    description,  with 

Whenever  an  application  is  made  to  intent  to  use  or  employ   the  same,  or 

the  •ecretary  of  the  treasury  for  such  suffer  the  same  to  be  used  or  employed, 

remissSon,  which  amount  shall  not  fall  in  aiding  or  abetting  or  promoting  such 
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Vn.  IKFOBMEB— IKOOKPETEKCT  AS  A  WITNESS. — The  general 
rule  is,  under  the  common  law,  in  criminal  cases  as  well  as  in 
civil,  that  a  person  interested  in  the  event  of  the  suit  or  prosecu- 
tion is  not  a  competent  witness.  But  there  are  exceptions  to 
this,  as  for  instance  where,  from  the  nature  of  the  offence,  there 
can  be  no  conviction  if  the  party  interested  be  not  a  witness.* 

An  informer,  who  is  entitled  to  any  part  of  the  penalty,  is.  in 
general,  incompetent  to  give  evidence ;  but  in  some  instances  the 
testimony  of  informers  has  been  received  where  a  statute  could 
receive  no  execution  unless  the  party  seeking  to  recover  the 
penalty  was  admitted  as  a  witness.^  An  informer  is  a  competent 
witness,  although  he  receives  a  part  of  the  penalty  on  the  ground 
of  necessity  and  of  public  policy,  and  of  attaining  the  manifest 
objects  of  the  statute  and  the  ends  of  justice.* 

insurrection;    or  if  an^  person,  being  or  to  some  public  use,  and  the  other 

the  owner  of  such    property,   should  part  to  the  informer  or  prosecutor."    3 

knowingly  use  or  employ,  or  consent  to  Kerr*s  Bl.  Com.  (4th  Cng.  ed.)   149;  3 

the  use  or  employment  of  the  same  for  Cooley^s  Bl.  Com.  159. 

such  purposes,  all  such  property  should  England  has  an  act  to  redress  disor- 

be  lawful  subject  of  prize,  and  capture  ders  in  common  informers,  and  for  better 

wherever  found,  and   the   president  is  execution  of  penal  laws  which  applies 

required  to  cause  it  to  be  seized,  con-  only  to  popular  actions.  18  Eliz.,  ch.  5. 

fiscated  and  condemned.     The  proceed^  Speaking  of  these   statutes,  an  able 

ings  for  condemnation  are  to  be  had  in  writer  says: 

the  courts  of  the  United  States  having  "Owing  to  the  number  of  penal  stat- 

jurisdiction  of  the  amount,  or  in  admi-  utes  which   now  existed,   and  the  en- 

ralty  in  any  district  in  which  such  "prize  couragement  which   they  held  out  to 

and  capture"  might  be  seized,  or  into  needy  persons  to  bring  information  for 

which    they  might   be   taken  and  pro-  the  sake  of  the  forfeitures,  two  statutes 

ceedings  first  instituted.  were  made  in  this  reign,  namely,  in  the 

The  attorney  general  or  the   district  iSth  and  31st  years  of  this  queen  [Eliza- 

attorney  of  the  United  States  for  the  beth]  for  the  purpose  of  regulating  thi^ 

district  m  which  the  property  might  at  troublesome  description  of  people,  and 

any  time  be,  is  authorized  to  institute  in  some   instances    inflicting    corporal 

the  proceedings   of  condemnation,  and  punishment  on  such  persons  if  convicted 

in  such  case   they  are  to  be  wholly  for  of  malicious  or  oppressive  proceedings- 

the  benefit  of  the    United  States;  or,  Among  other  things,  compounding  in- 

any  person  may  file  an  information  with  formations  on  penal  actions — ^that  is 

such   attorney,  and   then   the  proceed-  taking  any  money  or   promise  from  the 

ings  are  to  be  for  the  use  of  an  informer  defendant  without  leave  of  court  bv 

and  the  United   States.     [This  act  was  way  of  making  a  composition  with  him 

intended   for  private,  not  public  prop-  not  to  prosecute — subjected  the  offender 

erty.]     12  Stat,  at  Large.  319.  to  a  penalty  of  Jb'io,  two  hours  standinji 

Popular    Actions. — Blackstone    says,  in  the  pillory,  and  to  be  forever  disabled 

in   regard   to   the  application   of  these  from    suing     such    popular    actionsr 

penalties  and  forfeitures:  CrabVs  Hist.  Eng.  Law  509. 

"The  usual  application  of  these  pen-  The  term  "informer,"  as  used  in  the 

alties  or  forfeitures  is  either  to  the  party  United  States  Revised  Statutes,  §  529f 

aggrieved,  or  else  to  any  of  the  queen's  includes  plaintiff  in  a  popular  aciicn.or 

subjects  in  general.     But   more  usually  a  person  suing  for  a  penalty  given  bv 

the  forfeitures   created   by   statute  are  statute   to   any  person    suing  for  the 

given  at  large  to  any  common  informer;  same.     Pollock  v.  The  Laura,  5  Fed. 

or,  in  other  words,  to  any  such  person  Rep.  133. 

or  persons  as  will  sue  for  the  same;  and  1.  i  Phill.  on  Ev.,  ch.  8,  }  7. 
hence   such    actions  are  called  popular  2.  4   Phill.   on   Ev.   166;  Howard  :• 
actions,  because   they   are  given  to  the  Shipley,  4   East    180;  Mead  v.  Robin- 
people     in      general.     Sometimes  one  son,  Willes  425. 
part  is  given  to  the  crown,  to  the  poor,  3.  U.  S.v.  Murphy,  16  Pet.  (U.S.)  J«i 
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An  informer  is  a  competent  witness,  although  he  may  receive  a 

part  of  the  penalty.  This  is  not  strictly  the  rule  at  the  common 
law,  but  is  founded  on  necessity  and  policy,  and  is  now  fully 
established.* 

1.  Depoiitionf  Taken  Before  the  TriaL — ^A  deposition,  taken  before 

the  trial,  of  an  informer  who  is  entitled,  under  the  act  of  con- 
gress,  to  a  portion  of  a  fine,  forfeiture  or  penalty,  is  not  admissible 
evidence.  The  act  of  congress  only  makes  such  informer  a  com- 
petent witness  when  "  he  shall  be  necessary  as  a  witness  on  the 

1.  U.  S.  V.  Patterson,  3  McLean  (U.  is  clear  upon  grounds  of  public  policy, 

S.)  53.  with  a  view  to  the  public  interest,  and 

The  informer  is  a  competent  witness  because  of  the  principle  on  which  re- 
in a  prosecution  on  Stat.  21,  Geo.  3,  wards  are  given.  The  public  has  an 
^^'  37*  providing  against  exporting  interest  in  the  suppression  of  crime 
machinerv.  and  the  conviction  of  criminals;    it  is 

So  a  prosecution  for  penalties  under  with  a  view  to  stir  up  greater  vigilance 

Stat  9  Anne,  ch.   14,  ^5,  the  loser  of  in     apprehending     that    rewards    are 

money  at  cards  may  prove  loss.  given;  and   it  would  defeat  the  object 

On    a    prosecrtion   under    Stat  23,  of  the  legislature  to  narrow  the  means 

Geo.  2,  ch.  13,   ^  I,  for  seducing  arti-  of  conviction   hy  means  of  these  re- 

licers   to  go  out  of  the  kingdom,  the  wards,  and  to  exclude  testimony  which 

prosecutor  is  a  competent  witness,  al  would  otherwise  have  been  admissible, 

though  entitled  to  a  moiety  of  the  pen-  Rex  v.  Williams,  9   B.   &  C.  549,  SS^; 

alty.  I   Loflft's   Gilb.    Ev.   245,  250;  L.S.  v. 

An  informer  who  receives  one  half  Murphv,    16    Pet.    (U.    S.)   203;     U. 

of  the   penalty  on  conviction   is,  not-  S.  z\   Wilson,   i    Baldw.   (U.   S.)  99; 

^withstanding,     a    competent    witness.  Rex  T.Teasdale,  3  Esp.  68, «;  Salisbury 

Xhis    rule  is    chiefly  founded    on    the  v,  Connecticut,  6  Conn.  loi;  Com.  v. 

ground  of  public  policy.     U.  S.  v,  Pat-  Moulton,  9  Mass.  30. 

terson,  3  McLean  (U.  S.)  299.  Where  the  general  question  of  the 

At  common  law,  in  cases  of  summary  admissibility  of  witnesses,  to  whom  a 

convictions,  where  a  penalty  is  imposed  reward  was  offered  by  the  government, 

by  statute,  and  the  whole  or  a  part  is  being  admitted,  to  the  twelve  judges,  it 

given  to  the  informer  or  prosecutor,  was  decided  in  the  affirmative.     Case 

^•ho   becomes  entitled   to  it  forthwith  of  the  Rioters,  i   Leach,  Cr.  Cas.  353, 

upon  the  conviction,  he  is  not  a  conipe-  note  a. 

tent  witness  for  the  prosecution.  Rex  The  general  rule  of  incompetency 
T'.  Williams,  9  B.  &  C.  549;  Rex  v.  does  not  apply  in  those  cases,  by  reason 
Tilley,  i  Stra.  316;  Com.  v.  Paull,  4  of  interest,  where  the  informer  and 
Pick.  (Mass.)  251.  prosecutor,  in  divers  summary  con- 
Where  the  penalty  is  to  b^  recovered  victions  and  trials  for  petty  offences,  are 
bv  the  witness  in  a  subsequent  civil  interested  in  the  fine  or  forfeiture, 
action,  he  is  not  an  incompetent  witness  1  Greenl.  Ev.  (13th  ed.),  J  415. 
\ipon  the  indictment.  Rex  v,  Luckup,  The  rule  is  settled  that,  in  a  public 
\Villes  425,11;  9  B.  &  C.  557,  558.  prosecution,   no  question   can   be    put 

The  circumstances  that  a  witness  for  which  tends    to  reveal    who  was    the 

the  prosecution  will  be  entitled  to  a  re-  secret  agent  of  the  government.     Atty. 

Mrard  from  the  government  upon  con-  Gen.   v.  Briant,    15   Law  Jour.,  N.  S. 

viction  of  the  offender,  or  to  a  resto-  Ex.  265;  5  Law  Mag.,  K.  S.  333. 

ration    as    owner     of     the     property  The   law  does  not  require  that  the 

stolen,  or  to  a  portion   of  the  fine  or  information    shall    be    as    full    as   the 

penalty  inflicted,  are   not  admitted  as  a  evidence  which  may  ultimately  be  given 

valid  objection  to  his  competency.     Bv  at  the  trial,  or  which  may  be  necessary 

tHe   ytry  statute   conferring  a  benefit  to  establish  a  forfeiture.     It  is  sufficient 

upon  a  person  who,  but  for  the  benefit,  if  it  be  acted  upon,  induces  the  prose- 

^wrould  nave  been  a  witness,  his  compe-  cution,  and  contributes  to  the  recovery. 

tencjr  is  virtually  continued,  and  he  is  If  the  information  furnishes  ground  of 

a.s  much  a  witness  after  that  benefit  as  inquiry,  prosecution  and  recovery,  the 

He  would  have  been  before.    The  case  informer    is    entitled    to    the    reward. 
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trial/*  of  which  necessity  the  court  shall  be  the  judge  after  hear 
ing  the  other  testimony.* 

nrPBDrOEMENTS— (In  Patent  Law). 

8. 


I.   Definition.  736. 
II.   Infringement  Generally,  727. 

1.  Mode  of  Operation^  727. 

2.  Similarity    of    Principle^     and 

Idea^  728. 

3.  Superiority    or    Inferiority    of 

Mechanical   Skill  or  of  Ma- 
chine^ 730. 

Differences  of  Forni^  732. 

Equivalents^  733. 

(i)     Definition  of  Equivalents^ 

733- 
Requisites  of  Equivalents^ 

733- 


4- 

5- 


(2) 
(3) 
(4) 


Infringement  by  Use  of 
Part  of  Patented  Machinery .^ 
742. 
9.  Rights  of  Improver  and  Origin- 
al Patentee  to  Improved  Ma- 
chine, 743. 
10.     Construction  of  Patent,  743. 

(1)  Generally,  1^^. 

(2)  When    Patentee   Is  Enti- 

tled to  Broad  Construc- 
tion, 746. 

(3)  When     Patentee    Limiiti 

by  Action  of  Patent  Of- 
fice, 748. 


Mechanical      Equivalents,     III.    Infringers,  748. 


733- 


Equivalent    of    Substance 
and    Chemical    Equiva- 
lents, 734. 
6.     Infringement    of    Combination, 

735- 
(i)     Special    Definition,  Prin- 

<^'>^^.  735- 

Formal  Change  or  Ad- 
dition of  Elements,  737. 

Equivalents  in  Combina- 
lion,  737 


(2) 

(3) 

(4) 

(5) 
(6) 


1.  Making,     Selling     and     Using 

Patented  Device,  74S. 

2.  Intention  as  Affecting  Infringe- 

ment, 751. 
(i)     Manufacture  and  Sale  fif 
Patented  Device  with  In- 
tent    to     Procure     In- 
fringement, 751. 
(2)     Intention  Not  to  Infringe, 

753- 

3.  Territorial   Extent    of   Right. 

753- 


Different  Combinations  of    IV.   Compensation  for    Infringement 


Same  Elements,  739. 

Restriction  to  Combina- 
tion, 739. 

Use    of    Combination  for 
Different  Purpose,  740. 
Infringement  of  Process,  740. 
i)     Special  Definition, 'J ^o. 

Omission  of  Step  or  of  In- 
gredient, 741. 

Process — How  Par  In- 
dependent of  MachinerVy 
742. 

Process  and  Product,  742. 


754- 


i 


2) 

(3) 


(4) 


General    Right    of     Compensa- 
tion, 754. 
Damages,  754. 

(i)     Licence  Fee  as  Measure oj 
Damages,  754. 

(2)  When  Licence  Fee  Can  be 

Tahen    as    Meast:re    «»/ 
Damages,  755. 

(3)  Measure     of   Damages. 
«       Where    Test  of  Licence 

Fee  Cannot   be  Applied, 

757- 


L  Defihitioh. — Infringement  of  a  patent  right  is  a  copy  of 
the  thing  described  in  the  specifications  of  the  patentee,  either 
without  variations  or  with  such  variations  as  are  consist- 
ent with  its    being  in   substance  the   same  thing.*      It   takes 


Sawyer  v.  Steele,  3  Wash.  (U.  S.) 
464. 

1.  The  Schooner  Thomas  v,  U.  S.,  i 
Brock.  (U.  S.)  367. 

This  case  was  decided  under  a 
law  which  provides  that  if  any 
officer,  or  other  person,  entitled  to 
a  part  or  share  of  any  of  the 
fines,  penalties,  or  forfeitures,  shall 
be    necessary    as    a    witness,    on    the 


trial,  for  such  fine,  penalty,  or  for- 
feiture, such  officer  or  other  per- 
son, may  be  a  witness  upon  such 
trial  ;  but  in  such  case  he  shall 
not  receive  any  part  or  share  ot 
the  said  fine.  Act  of  1799,  ch.  12S, 
^  91;  I  Story's  Laws  of  the  U.  S.,  p. 

'  a.  Burr    V,  Duryee,  i  Wall.  (U.  SO 
531- 
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Mod*  of 


(tf) 


{c) 


What  May  be  JEz'idence^ 

758. 
Where  Plaintiffs  Inven- 
tion  Is    Used  in    Con- 
junction   with     Other 
Devices,  759. 
Profits  of  Defendant  as 
Measure  of  Damages, 
760. 
Increase  of  Damages,  761. 
Forfeiture  of  Damages   by 
Failure  to  Marh  in  Ac- 
cordance    with    Statute^ 
761. 
Ignorance  of  Existence  of 
Patent    —    Conduct    of 
Patentee  as   Mitigating 
Damages,  762. 
Interest  on  Damages,  762. 
Profits,  762. 
( 1 )    Principle  on  Which  A  ward- 


(4) 
(5) 


(6) 


(7) 


ed,  762. 

(2)  Definition,  763. 

(3)  Profits    Where  Complain- 

ants Device  Is  Used 
-with  Other  Devices  or  Is 
Merely  an  Improvement, 
764. 

(4)  Measure  of  Prof  is — Con^ 

struction,  765. 
'c)     Measure  of  Profits — Use^ 

765. 

(6)  Licence  Fee  as  "^Measure  of 

Profits,  767. 

(7)  Time  to  be  Included  in  Ac- 

counting, 767. 

(8)  Deductions   to  be  Allowed 

Infringer,  767. 

(9)  Interest  on  Profits,  768. 
Damages  in  Suits  in  Equity  .Un- 
der Ret*.  Stat,,  Sec.  49tl,  769. 


place  whenever  a  party  avails  himself  of  the  invention  of  the 
patentee  without  such  variation  as  will  constitute  a  new  dis- 
covery.* 

n.  iHTBnreEXEHT  OSHEEALLT. — 1.  Mode  of  Operation. — Where 
the  machine  used  by  the  defendants  is  substantially  and 
in  its  mode  of  operation  like  the  plaintiff's,  it  is  an  infringe- 
ment.* 


1.  Curtis     on     Patents     (4th      ed.) 

Carter  v.  Baker,  i  Sawy.  (U.  S.)  512; 
F0S8  x>.  Herbert,  1  Biss.  (U.  S.)  121; 
Rich  r.  Lippincott,  2  Fish.  Pat.  Cas.; 
May  r.  Fond  du  Lac  Co.,  27  Fed.  Rep. 
691. 

Only  SutwtaatUl  AgreemsBt  Meoat- 
fl&ry. — To  constitute  infringement  the 
plaintiffs  invention  need  only  be  sub- 
stantially adopted.  Cox  r.  Griggs,  i 
B!s«i.  (U.  S.)  362;  Sewall  r.  Jones,  91 
U.  S.  171.     It  is   not  necessary  that  it 


340;    s.   c,  ^ 


Co.,    I    Fish.     Pat.   Cas. 
Bliitchf.  (U.  S.)  227. 

Subitantlal  Identity. — One  machine 
or  manufacture  is  not  a  violation  of 
another  unless  it  is  substantially  the 
same.  It  need  not  be  identical,  but  it 
must  be  similar  in  its  mode  of  opera- 
tion. Smith  V.  Downing,  1  Fish.  Pat. 
Cas.  64.     See  note  83. 

Doinc  Same  Work  in  BnbttantiaUy 
Same  Waj. — The  use  of  a  device  doing 
the  same  work  in  substantially  the  same 
way   and     accomplishing  substantially 


should  be  adopted  in  f^very  particular,  the  same  results  as  another  patented 
Sewall  V.  Jones,  91  U,  S.  171;  Water-  device,  is  an  infringement  of  the  patenL 
bury  Brass  Co.  z>.  N.  Y.  Brass  Co.,  3  Shaverr.  Skinner  Mfg.  Co.,  30  Fed.  Rep- 
Fish.  Pat.  Cas.  43.  f)8;  Sewing  Machine  Co.  v.  Frame,  24 
If  the  machine  complained  of  were  Fed.  Rep.  596;  Cantrcll  v.  Wallick,  117 
a  copy  in  form  of  the  machine  de-  U.  S.  689;  s.  c,  35  Pat.  Office  Gaz- 
i^cribed   in   the  specification,   it   would  871. 

at     once     seem     to     be    an    infringe-  A  structural  difference  will  not  avoid 

ment.     It  could   be  nothing  else.      It  infringement.     Sewing   Machine  Co.  z\ 


is  only  ingenious  diversities  of  form 
and  proportion,  presenting  the  ap- 
pearance of  iiomething  unlike  the 
thing  patented  that  give  rise  to  ques- 
tions. Winans  r.  Denmead,  i^  How. 
(U.S.)  330. 

2.  Sewall  v.  Jones,  91  U.  S.  171; 
Gray  r.  James,  Pet.  (C  C.)  3c>4;  s.  c.,  i 
Robb.   fat.  Cas.    120;  Imlay    r.  R.  R. 


Frame,  24   Fed.  Rep.  596;  s.  c,  2S  Pat. 
Office  Gaz.  96. 

Such  arrangement  would  have  em- 
bodied his  invention,  and  its  use  now 
would  infringe  his  third  claim,  because 
it  would  af)ect  the  result  indicated,  for 
the  object  indicated,  by  substantially 
the  same  means  and  mode  of  operation. 
McComb  I'.  Beard,  16  Blatchf.  (U.  S.) 
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2.  Similarity  of  Pnnoiple  and  Idea. — An   infringement  is  a  copy 
made  after  and  agreeing  in  principle  with  the  article  described  in 

the   Letters  Patent}  the  word  principle  meaning  the  mode  of 

350:    s.   c,  6  Fish.  Pat.  Cas.    254;s.  c,  S.)  219;  s.  c,  3  Bann.  &  Ard.  PatCas. 

3  Pat.  Office  Gaz.  33,  308;  s.  c",  13  Pat.  Office  Gaz.  1128, 

•'EsseBtlAl  Elements." — If  the  defend-  Infirlngement  Not  Dependent  Vpoi 
ants  have  embodied  the  essential  ele-  Names. — In  determining  the  question  of 
ments  of  the  plaintifTs  invention  in  infringement,  the  court  or  jury  are  not 
their  device,  they  infringe.  Sessions  v.  to  judge  about  similarities  or  difference^ 
Romadka,  28  Pat.  Office  Gaz.  721;  s.  c,  by  the  names  of  things,  but  are  to  look 
21  Fed.  Rep.  124.  at  the  machines  or  their  several  devices 
Substantial  Similarity. — The  sole  en-  or  elements  in  the  light  of  what  they  do 
quiry  is  whether  the  mode  or  process  used  or  what  office  or  function  they  perform, 
by  the  defendant  is  substantially  the  and  to  find  that  one  thing  is  subsUn- 
same,  in  whole  or  in  part,  with  the  tially  the  same  as  another  if  it  performs 
plaintifTs.  Tilghman  xk  Werk,  i  Bond  substantially  the  same  function  in  sub- 
(U.  S.)  511.  Whether  that  identity  is  stantially  the  same  way  to  obtain  the 
described  by  the  terms  "the  same  princi-  same  result.  Machine  Co.  v.  Murphir, 
pie,"  "the  'same  modus  operandi^"'  or  97  LT.  S.  r2o;  s.  c.  13  Pat.  Office  Gai. 
any  other.  Foss  x\  Herbert,  i  Biss.  366;  Cantrell  r.  Wallick,  117  U.  S.  689; 
(if.  S.)  121;  Rich  xy.  Lippincott,  2  s.  c,  35  Pat.  Office  Gaz.  871. 
Fish.  Pat.  Cas.  i;  Carter  r.  Baker,  i  If  a  device  operates  in  substantiallv 
Sawy.  (U.  S.)  ^\2,  the  same  way  as  the  device  in  the  pat- 
Insomuch  as  the  plaintifTs  actual  entee's  invention  it  is  an  infringement, 
invention  is  substantially  reproduced  by  although  it  was  not  known  or  in  use  at 
the  defendant,  and  there  is  a  substantial  the  date  of  that  invention.  Potter  r. 
identity  in  the  means  by  which  the  ma-  Stewart,  18  Blatchf.  (U.  S.)  561;  s.  c,  7 
terial  portion  of  the  result  was  accom-  Fed.  Rep.  215. 

plished,  I  am  of  the  opinion  that  the  Substantial  Adoption  of  FUlntUfi 
mode  of  operation  which  the  defendant  Methods. — A  substantial  adoption  of 
has  adopted  is  within  the  limits  of  the  the  plaintiffs  methods  is  infringement, 
patent  and  is  included  in  the  first  Kidd  xk  Spence,  4  Fish.  Pat.  Cas.  37. 
claim.  Schillinger  v.  Gunther,  14  Snbstanee  of  Operation. — A  patented 
Blatchf.  (U.  S.)  152;  Ilallidaj'  x\  Covel,  machine  is  infringed  by  a  machine 
37  Pat.  Office  Gaz.  785;  s.  c,  27  Fed.  which  incorporates  in  its  structure  and 
Rep.  217.  operation  the  substance  of  the  opera- 
Infringement  requires:  I  St.  Similarity  tion;  that  is,  by  an  arrangement  of  rae- 
of  design;  2nd.  Substantially  the  same  chanism  which  performs  the  same 
result  or  purpose.  Henderson  v.  service  or  produces  the  same  effects  in 
Cleveland  Co-operative  Stove  Co.,  12  the  same  wav.  HoflFheins  t'.  Brandt,  3 
Pat.  Office  Gaz.  4.  The  accomplish-  Fish.  Pat.  Cas.  218;  Sewall  r.  Jones, 
ment  of  substantially  the  same  result  in  91  U.  S.  171;  Werner  v.  King,  96  l'. 
substantially  the  same  way.  Foss  v.  S.  218;  s.  c,  13  Pat.  Office  Gaz.  176.  To 
Herbert,  2  Fish.  Pat.  Cas.  31;  s.  c,  i  constitute  infringement  the  patentee's 
Biss.  (U.  S.)  121.  Producing  the  given  devices  must  substantiallv  be  adopted, 
result  by  the  same  mode  of  operation  or  Waterbury  Brass  Co.  xk  New  York  etc 
same  combination  of  powers.  Odiorne  Brass  Co.,  3  Fish.  Pat.  Cas.  43. 
r.  Winkiey,  2  Gall.  (U.  S.)  51.  Word  "Substantial.  •'  —  The  word 
Similarity  of  design  being  established  "substantial,"  as  applied  in  actions  for 
an  infringement  occurs,  if  a  result  in-  an  infringement,  is  not  susceptible  of  an 
cident  to  the  construction  of  the  device  exact  definition.  Brooks  v.  Bicknell  3 
is  the  same  as  that  of  the  conTiplainant,  McLean  (U.  S.)  250;  s.  c,  2  Rob.  Pat. 
even  though  the  primary  purpose  of  the  Cas.  118. 

construction  is  a  different  object.     Hen-  Same* 'In Substance" — ^Meaning. T-One 

derson  v.  Cleveland  Co-operative  Stove  maclvne  is  the  same  in  substance  as 

Co.,  12  Pat.  Office  Gaz.  4;  s.  c,  2  Bann.  another  if  the  principle  be  the  same  in 

&  Ard.  Pat.  Cas.  604.  both,  although   the  forms  may  bedif- 

Infringement  where  all  obtain  a  like  ferent.     Sickels  v.  Borden,  3  Blatchf. 

result  by  substantiallv  the  same  means.  (U.  S.)  535. 

Gottfried    V.  Bartholomae,  8  Biss.  (U.  1.  Haseiden    v.  Ogden,  3  Fish.  Fit 
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operation  of  the  machine,  or  an  embodinnent  in  the  defendant's 

device  of  the  same  idea  as  the  patentee's,  and  its  arrangement 
carrying  it  out.* 

Cas.  378;   Page  «.  Ferry,  i    Fish.  Pat.  In  order  to  ascertain  the  true  nature 

Gas.  298;    Hallidav   v.    Covel,  37  Pat.  and  value  of  an  invention,  the  substance 

Office  Gaz.  785.  and   principle  of  it  must  be  separated 

All  modes,  however  changed  in  form,  from  its  accidents,  its  essence  from  its 

'«vhich  act  on  the  same  principle  and  modes.     A  mere  change  in  the  latter 

effect  the    same    end,  are    within   the  while  the  former  were  retained  would 

patent.    McComb  v,  Brodie,  2  Pat.  Of-  not  avoid  an  infringement.    Blanchard 

fice  Gaz.  117;  i  Woods  (U.  S.)  153.  v.  Reeves,  i  Fish.  Pat.  Cas.  103. 

It  IS  a  familiar  rule  that  to  copy  the  A   patent  in    calling    for    a  specific 

principle  or  mode  of  operation  described  mode  embraces  in  law  all  mechanical 

in  a  patent  is  an  infringement,  although  equivalents  or  modes  which  operate  on 

such  copy  should  be  totally  unlike  the  the    same    principle;  consequently    all 

original      in       form     or     proportions,  modes  which  act  substantially  on  the 

Winans  v.  Denmead,  15  How.  (U.  S.)  same  principle  and  effect  the  same  end 

330.      An   infringement  is  a  copy  made  are   within   the   patent.      Pitts   i*.   Ed- 

after  and   agreeing  with  Xht  principle  mondh,   2  Fish.  Pat.  Cas.  57;  Odiorne 

laid  down  in  the  specification.     Gallo-  r.  Denney,  3  Bann.  Si  Ard.  287. 

-wsLV  V.  Bleaden,  Webs.  Pat.  Cas.  (Eng.)  1.  By  principle  of  a  machine  is  not 

523;  Walton  T'.  Potter,  Webs.  Pat.  Cas.  meant  the  original  elementary  princi- 

(Eng.)   586;     Page     t'.   Ferry,  i    Fish,  pies   of  motion  which   philosophy  and 

Pat.   Cas.   29S,  and  agreeing  substan-  science  have  discovered,  but  the  modus 

tially  and  in  principle  with  the  articles  operandi^  the  peculiar  device  or  manner 

described  in  letters   patent.     Haselden  of  producing  any  given  effect.     White- 

?••  Ogden,  3  Fish.  Pat.  Cas.  378.  more  t'.  Cutter,  i  Gall.  (U.  S.)  478.     It 

Arrangexnent  by  DefeBdant  of  DeTlee  means  the  peculiar  mode,  manner  or 

**On  Same  Principle." — If  the  defendant  device  by  which  the  proposed  result  or 

has   arranged    his    machinery    on    the  effect  is  produced.     Pitts  v.  Wemple,  2 

same  principle  as  claimed  by  the  plain-  Fish.    Pat.  Cas.    10;  s.  c,  i  Biss.  (U. 

tiff  he  is  guilty  of  infringement.  Parker  S.)   87;  Judson  v.  Cope,  i   Fish.  Pat. 

T*.  Haworth,  4  McLean  (U.  S.)  370.  Cas.  615;   s.   c,    i  Bond    (U.  S.)  327. 

Whoever  uses  the  principle  of  an  in-  The  operative  cause  by  which  a  certain 

vention  covered   by   a  patent  will   be  effect  is  produced,  the  combination  of 

J(rrid  to  ha\'e  infringed  it,  under  what-  powers,  is  called   the  principle  of  the 

ever  forms    or    modifications  he  may  machine.     Brooks  7*.  Jenkins,  3  McLean 

have  adopted  it.     McComb  v.  Brodie,  i  (U.  S.)  432;  Parker  v.  Stiles,  5  McLean 

Woods  (U.  S.)  153.  (U.  S.)  44. 

What  Patentee  Meani  l>7  tlie  Deierlp-  Whatever  is  essential  to  produce  the 

tlon  in  lila  SpeeUeatlon. — Where  a  pat-  appropriate  result  of  a  machine  inde- 

entee  has  described  one  mode  of  prac-  pendently  of  its  mere  form  is  a  matter 

ticing  his  invention  as  the  law  requires  of  principle.   Olcott  v.  Hawkins,  2  Am. 

him  todo,he  must  be  understood  as  mere-  L.  J.,  N.  S.  19. 

Iv  describing  the  best  mode  and  not  as  Here  was   a  great  leading  principle 

excluding  a  method    different  from  it  in  the  feed  of  the  machine  devised  and 

only  in  a  single  detail  which  produces  invented  by  Wilson.     He,  to  be    sure, 

the  same  result  and  is  distinctly  within  describes  the  particular  manner  in  which 

its  object.     Lorrilard  &  Co.  r.  IVIcDow-  he  carries  out  that  idea,  but  once  get 

ell  &  Co.,  2  Bann.  &  Ard.  Pat.   Cas.  that  in  mind  and  it  is  clear  that  you  can 

^-ji.  carrv  it  out  in  a  variety  of  forms. 

^  "Sntwtantlal    Identity"     Dellnea    by  This  is,  it  may  be  said,  an  ingenious 

**FrlBOlple." — *'If  the  operative  princi-  variation,  or  difference,   by  which   the 

pie  of  two  machines  be  the  same,  the  idea  of  Wilson  is  carried  out. 

^substantial  identity  required  by  the  pat-  It   is  clear  that  that  does  not  change 

ent    law   exists.'*  '  Parker   f. 'Styles.    1  the  principle  of  the  invention,  and  it  is 

p^ish.     Pat.     Rep.  319.      The  identity  '  clear,  too.  as  already  stated,  that  a  me- 

that  is  to  be  looked  to  in  an  action  of  chauicy   once    havinf^  Ike   idea    in   his 

infringement  respects  the  application  of  mindy  could    apply    it  by  adopting  a 

the  principle,  Wintermute  i'.  Redington,  g^reat  variety  of  forms  and  devicesy 

I   Fish.  Pat.  Cas.  239.  this  amonj^  others.     Potter  v.  Schenck, 
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3.  Superiority  or  Inferiority  of  Mechanical  Skill  or  of  Ibdiiiie.— 

That  the  device  may  be  an  infringement  it  must  be  substantially 
the  same  in  kind  though  not  necessarily  in  degree.*  It  may  in- 
fringe, although  not  so  perfect  as  the  plaintiff's,*  and  superior 
mechanical  skill  or  better  mechanism,*  or  the  performance  by  the 

I    Biss.    (U.   S.)    515.     McCormick  i*.  2.  It  is  no  defence  that  the  result  is 

Scvmour,  2  Blatchf.(U.  S.)  240.  not  as  good,  if  it   is  suhstantiallv  the 

So  long  as  Wilson*s  ideas  were  found  same  in  kind  and  is  produced  bv  sub- 
in  the  construction  and  arrangement  of  stantially  the  same  means.  Roberts  r. 
a  device,  the  party  using  it  is  appropri-  Harnden,  2  Cliff.  (U.  S.)  500. 
ating  his  invention  and  must  be  ie/d  as  It  is  not  necessary  that  the  defendant 
an  infringer.  Potter  v.  Wilson,  2  should  employ  the  plaintifiTs  invcndoa 
Fish.  Pat.  Cas.  102..  to  as  good  advantage  as  he  emplo/ed  it. 

Whether  one  machine  is  an  infringe-  or  that  the  result  should  be  the  same  in 

ment    of  another  does  not  necessarily  degree,  but  it  must  be  the  same  in  kind, 

depend   upon  whether   the  mechanical  Winans  v.  Denmead,  15  How.  (U.  5>-) 

constructions    are   different,  but    upon  330. 

whether  the  new  idea  is  completely  em-  A  device  may  infringe,  although  not 

bodied  in  the  structure  as  found.     May  so  perfect  as  the  plaintilTs.    Potter  r. 

T'.  Fond  du  Lac  Co.,  27  Fed.  Rep.  691.  Empire   Sewing    Machine  Co.,  3Fis.h. 

Where  the  construction  and  elc-  Pat.  Cas.  474;  Roberts  v.  Harnden.  2 
mental  idea  and  principle  of  the  alleged  Cliff.  (U.  S.)  500. 
infringement  difier  essentially  from  the  An  imperfect  infringement,  becau^ 
plaintiff's  patent  there  is  no  infringe-  the  machine  is  imperfect,  is  still  an  la- 
ment. Turrill  v.  111.  Cent.  R.  Co.,  5  fringement.  Union  Paper  Bag  Co.  r. 
Biss.  (U.  S.)  344.  Binney,  5  Fish.  Pat.  Cas.  166. 

If  the  defendant's  machine  involves  Reason  of  TIUb  Bills. — It  is  no  defence* 
some  new  idea  in  its  construction  not  that  the  machine  is  not  as  good  as  that 
to  be  found  in  the  plaintiff's,  or  whether  of  the  patentee.  The  rights  of  an  in- 
the  plan  used  by  the  defendant  is  in  ventor  are  oftentimes  affected  as  injuri- 
substance  the  same  as  the  plaintiff's,  the  ouslj  by  the  sale  of  poor  machine^  in 
differences  introduced  being  merely  the  market  as  by  those  made  stricllv  in 
differences  in  things  not  material  or  im-  accordance  with  his  patent.  Robciisr. 
portant;  in  other  words,  whether  the  Harnden,  2  Cliff.  (U.  S.)  500;  Water- 
defendant's  is  in  substance  and  effect  a  bury  Brass  Co.  ?».  Miller. '5  Fish.  Pat 
colorable  evasion  of  the  plaintiffs  rights,  Cas.  48;  s.  c,  9  Blatchf.  (U.  S.)  7;; 
or  is  a  new  and  substantially  different  Chicago  Fruit  House  Co.  v.  Busch,  4 
thing.  .  .  The  true  question  involved  Fish.  Pat.  Cas.  395;  s.  cu,  2  Biss.  (I*. 
is  whether  the  device  embodies  the  same  S.)  472. 

idea  as  that  of  the  former  patent,  and  3.  Superior  mechanical  skill  embodied 
its  arrangement  carries  out  that  idea,  in  a  form  different  in  appearance  and  nc- 
McCormickT'.  Seymour,  2  Blatchf  (U.  ality  will  not  avoid  infringement  if  the 
S.)  240.  Whether  it  embodies  same  idea  which  gives  the  machine  its  value 
^/an.  Sewall  f.  Jones,  91  U.  S.  171.  is  appropriated.  B  Ian  chard  v.  Beers,  j 
The  use  of  the  words  '*idea"  and  Blatchf  (U.  S.)  411;  ^rainard  r. Cram- 
"principle"  has  been  severely  criticised  me,  12  Fed.  Rep.  621.  Nor  where  the 
in  the  case  of  Burr  t*.  Duryee,  i  Wall,  mode  of  operation  and  mechanical  struc- 
(U.  S.)  531;  and  have  been  not  much  tu re  being  the  same  but  the  arrangement 
used  in  the  opinions  of  the  court  since,  being  better,  the  infringement  is  not 
In  that  case,  however,  the  criticism  was  avoided.  Wheeler  v.  Clipper  etc.  Co.,  2 
directed  against  their  use  in  description  Pat.  Office  Gaz.  442;  s.  c,  10  Blatchf. 
of  an  invention.  See  Invention  (U.  S.)  181;  s.  c.,6Fish.  Pat.Cas.  i;  al- 
Principle.  But  the  words  principle  though  the  arrangement  is  mack  mon 
and  idea  in  connection  with  infringe-  useful.  McComb  t».  Brodie,  5  Fish, 
ment  are  freely  used,  and  older  dcci-  Pat.  Cas.  384;  s.  c,  i  Woods  (T. 
sions  quoted  in  Sewall  r.  Jones,  91  U.  S.)  153;  s.  c,  2  Pat.  Office  Gaz.  117;  4I- 
S.  171.  though  it  presents  great  simplicity  and 
1.  Whipple  I'.  Middlesex  Co.,  4  Fish,  cheapness  as  compared  with  original  de- 
Pat.  Cas.  41 ;  Adams  z\  Joliet  Mfg.  Co.,  vice,  Evory  xk  Burt,  23  Pat.  Office  Gaz. 
3  Bann.  &  Ard.  Pat.  Cas.  i.  2121;  s.  c,  15  Fed.  Rep. 

730 


Infringement  Oenerally.         INFRINGEMENTS.  Superiority,  Inferiority,  ete. 

device  of  functions  in  addition  to  those  of  the  defendant  do  not 
avoid  infringement.*  But  the  greater  utility  of  a  device  may  be 
evidence  that  there  is  a  substantial  difference  between  the  two 
devices.* 

The  right  of  an  inventor  docs  not  de-  (U.    S.)    275;    Wilbur    v.    Beecher,   2 

pend  upon  the  degree  of  perfection  of  Blatchf  (U.  S.)  132. 

his    invention  nor  slight  changes  in  ar-  A  patentee  is  entitled  to  use  all  modi- 

rangement  or  finish  of  parts,  but  upon  6cations  resulting  from  experience  which 

whether  the  machinery  constructed  as  do  not  involve  any  new  or  useful  inven- 

de^cribed  will  or  will   not   accomplish  tion.     Decker  r.  Grote,  10  Blatchf.  (U. 

practically  and  usefully  the  end  pointed  S.)  331;  s.  c,  3  Pat.  Office  Gaz.  6^. 

out«  and  one  using  his  principle  but  with  1.  Sarven  r.  Hall, 9  Blatchf.  (U.S.)  524. 

superior  mechanical  skill  in  construe-  The  mere   fact  that  the  device  of  the 

tion  and  arrangement  will  be  guilty  of  defendants  has  a  function  additional  to 

infringement.     Parkhurst  7'.   Kinsman,  that  accomplished  bv  the  patented  in- 

I  Blatchf.  (U.  S.)  4S8.  vention  willnot  justify  the  use  of  the  lat- 

Nor  is  infringement  a  question  which  ter    without    liability.      Strobridge    v, 

Ik  best  or  most  perfect,     Howe  f.  Ab-  Lindsay,  2  Fed.  Rep.  692;  s.  c,  5  Bann. 

b<nt,  2  Story  (U.  S.)  191;  and  if  the  de-  &  Ard.*Pat.Cas.4ii.  The  mere  addition 

fendant's  machine,  though  better,  appro-  of  a  useless  appendage  in  a  machine  does 

priates  what  the  plaintiff  has,  it  is  an  not  avoid  infringement.     Poppenhuser 

infringement.     Cownir    r.    Rumsey,  8  v.  Falke,  5  Blatchf.  (U.  S.)  493;  s.  c,  2 

Caji.  Blatchf.  ( U.  S.;  36;  s.  c,  4  Fish.'Pat.  Fish.  Pat,  Cas.  181.    Or  any  mere  addi- 

275.  For  it  is  no  defence  that  the  defend-  tion.     Hays  f.  Sulson,  1  Bond  (U.S.) 

unts  have  improved  the  patented  device.  279. 

Converse  v.  Cannon,  2  Woods  (U.  S.)  2.  The   greater  utility  which  may  be 
7.    Even  though  an  infringer  has  greatly  regarded  as  evidence  tending  to  show 
improved  a  machine,  if  he  uses  the  prin-  that  some  new  principle  or  mechanical 
ciple  of  it  he  does  not  escape  liability,  power  or  mode  of  operation  producing 
McComb  XK  Brodie,  i    Woods  (U.  S.)  a  new   kind  of  result  has  been  intro- 
153;     Converse   f.   Cannon,   2    Woods  duced,     must     be    derived     from     the 
^L'.  S.)  7;  Miller's  Falls  Co.  v.  Ives  &  changes  introduced,  and  not  from  any 
Co.,  14  Blatchf.  (U.  S.)  169.  better  material  used  or  greater  skill  and 
If  the  patent  describes  the  Invention  care  in  manufacturing.     Many  v,  Sizer, 
as  embodied  in  a  cheap  and  rude  form,  i  Fish.  Pat.  Cas.  17. 
thi«%  will  not  relieve  those  who  construct  Superior  Utility  Important  Only  as 
the    machine  with  more  expensive  fix-  Sbowlng    Snbatantlal    DUToroiioo.— The 
tiires  from  the  charge  of  infringement,  superior  utility  of  the  defendant's  ma- 
however  useful  thev  may  be.  (Brown  i-.  chine  Is    not  of   itself  a  certain   test. 
Guild,  Brown  r.  Selby),  Corn  Planter  because  it  may  contain  the  whole  sub- 
Patent  23  Wall.  (U-  S.)  181.  stance  of  the   patentee's  invention  and 
Where  two  machines  are  the  same  in  something  in  addition.     Pitts  v.  Wem- 
principle  it  is  no  defence  for  using  the  pie,   2    Fish.  Pat.  Cas.   10;  s.  c,  x  Biss. 
prior  invention  that  the  defendant  has  (U.  S.)  87.     And  its  superiority  in  any 
improved  it     Gray  r.  James,  Pet.   (C.  respect  to  that  of  the  patentee  is  im  mate - 
iS . ,  394-  rial,  except  so  far  as  i  t  goes  to  show  a  su b 
Where  the  machinery  constructed  af-  stantial  difference  between  them.     Al- 
ter the  patent  will  accomplish  the  end  den  v.  Dewey,  i  Story   (U.   S.)  336;  s. 
•-oiitjht,  anvone  using  the  principle  em-  c,  2  Robb.  Pat.  Cas.  17. 
bodied  in  it  is  guilty  of  an  infringement,  Bubttantlal    ImproTement    Sntwtan- 
"howcverhemay  have  perfected  the  ma-  tlal    DUTeronce. — Two    things    are   not 
rhinery  by  superior  skill  in  the  mechani-  the   same,   under  the  patent  law,  when 
<  al  construction  and  arrangement  of  the  one  is  in   practice  substantially   better 
part**.     Such  perfecting  is  but  the  skill  than  the  other,  in  a  case  where  the  sec- 
of  the  mechanic,  not  the  genius  of  the  ond  improvement  is  not  gained  by  the 
iTiventor."    Kinsman    :•.     Parkhurst,    i  use  of  the  same  means  or  mechanical 
Hl.-itchf.  (U.  S.)  488;    afTd  in  18   How.  equivalents.     Mitchell  r.  Tilghman,  19 
(  l'.»  S.)    289;    Le   Roy   v.   Tatham.   2  Wall.  (U.  S.)  287.     And  if  the  result  ot 
Biatrhf.  (U.  S.)  474;    aff'd   in  14    How.  the  mechanism  used  by  the  defendants 
(L'.  S.)  ic6;  Tracy  r.  Torry.  2  Blatchf.  is  greatly    superior   to   that    described 
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4.  Differences  in  Fonn  as  Aflbcting  Infringement — ^Where  substance 

and  form  are  inseparable,  where  form  is  "  the  essence  of  the  in- 
vention," if  the  form  is  not  copied,  the  invention  is  not  used,  and 
there  is  no  infringement ;  *  but  where  the  two  are  separable,  and 
the  invention  may  be  copied  in  a  different  form,  change  of  fonn 
does  not  avoid  an  infringement.* 

and        claimed       by      the       patentee,  tion,  and  consequently  if  the  form  is 

this  fact  may  be  considered  by  the  jury  not  cofied  the  im^ention  is  mot  used." 

as  tending  to  prove  that  the  mechanism  Winans  v.  Denmead,  15  How.  (U.  S.) 

of  the  defendants  is  a  new  invention,  330. 

substantially  different    from    that    de-  2.  Where    substance    and  form  are 

scribed    by    the    plaintiff.       Singer    v,  inseparable    it    is  enough  to  look  at 

Walmsley,  i  Fish.  Pat.  Cas.  558;  Car-  form  only.     Where  they  are  separable. 

ter  V,  Baker,  i  Sawy.  (U.  S.)  512;  s.  c,  where  the  whole  substance  of  the  in- 

4  Fish.  Pat.  Cas.  404.    The  difference  vention   may  be  copied   in  a  different 

of  result  is  sometimes  coupled  with  me-  form,  it  is  the  duty  of  courts  and  juriei 

chanical  differences.    The   mechanical  to  look  through  ^the  form  of  the  iJiven- 

difference    may  be   sufficient    to  show  tion  for  that  which  entitled  the  inventor 

that  the  two  machines  are  not  substan-  to  his  patent,  and  which  his  patent  was 

tially  the  same.    The  differences  of  re-  designed    to    secure.      Where   that  i> 

suit  and  utility  may  be  so  great  as  to  found  there  is  an  infringement,  and  it  i» 

be  satisfactory' proof  of  the  same  fact,  not  a  defence  that  it  is  embodied  in  a 

It    may,   however,   be   that   neither  of  form  not  described  and  in  terms  claimed 

these  would  be  satisfactory,  yet  the  me-  by  the  patentee.     Winans  v.  Denmead. 

chanical  difference  and  the  difference  of  15  How.  (U.  S.)  330. 

utility,  taken  together,  may  be  sufficient  Bole  Where  Form  la  Hot  *■  Enence  of 

to  satisfy  the  mind.    Johnson  v.  Root,  InTentlon." — Except  where  form  is  the 

I  Fish.  Pat.  Cas.  351.  essence  of  the  invention  it  has  but  little 

Example. — If  one  paper  file  holds  the  weight  in  the  decision  of  such  an  is>ue 

paper  better  than  another  which  is  pat-  (infringement),  the  correct  rule  being 

ented,  and  has  driven  it  out  of  the  mar-  that  the  court  or  jury,  as  the  case  mav 

ket,  that  is  prima  facie  evidence  that  be,  are  not  to  judge' about  similarities  or 

the  mechanism  is  different  and  is  a  new  differences  by  the  names  of  things,  but 

invention,  and  the  use  of  it  does  not  vio-  are   to   look  at  the  macliines  or  their 

late  the  plaintifTs  monopoly.     Smith  v.  several  devices  or  elements  in  the  ligbt 

Woodruff,  1  McA.  (Sup.  Ct.  D.  C.)  459;  of    what  they   are,  or  what  office  or 

6.  c,  6  Fish.  Pat.  Cas.  476;  s.  c,  4  Pat.  function   they  perform,  and   how  ther 

Office  Gaz.  635.  perform  it.      Machine  Co.  x\  Murphr, 

1.  Unless    the    same  certain  circular  97  U.  S.  120,  quoted  34  Fed.  Rep.  133. 

lines  were  adopted  as  are  described  in  In  infringement  the  thing  to  be  dn- 

the   specification,  there  is  no  infringe-  covered  is  whether  by  a  variation  of  fonn, 

ment,  but  if  the  imitation  be  so  nearly  or  by  the  use  of  a  thing  which  bears 

exact  as  to  satisfy  the  jury  that  the  imi-  a  different  name,  the  defendant  accom- 

tator  intended  to  copy  the  model  and  plishes     by    his     machine     the    same 

make  some  almost  imperceptible  varia-  purpose  or  effect  as  that  accomplished 

tion   for    the  purpose    of  evading  the  by  the  patentee,  or  whether  there  i>  » 

right  of  the  patentee,  this  may  be  con-  real  change  of   structure  or   purpose, 

sidered   as  a  fraud   in    law,   and  sucfh  Converse  t<.  Cannon,  2  Woods  (U.  S) 

slight  variations  be  disregarded.     Davis  7. 

V.  Palmer,  2  Brock.  (U.  S.)  298.     Un-  Form  and  81xe. — Structural  difference* 

doubtedly  there   may   be   cases   where  in  form  and  size  do  not  avoid  infringe- 

letters  patent  include  only  the  particu-  ment.     Sewing  Machine  Co.  v.  Frame, 

lar  form  described  and  claimed.     Davis  28  Pat.  Office  Gaz.  96. 

V.  Palmer,  2  Brock.  (U.  S.)  298,  seems  Infringer  Though  Other  Parte  Hast  bt 

to  have  been  one  of  them,  but  *'The  rea-  Modified. — If    a   party  make  a  formal 

eon  why  such  a  patent  covers  only  one  change    in    the    imjjortant    part   of  a 

geometrical  form  is  not  that  the  pat-  machine  he  is  an  infringer,  although  he 

entee  has   described   and  claimed  that  has   to  modify  the  other  parts  of  the 

form  only,  but  because  it   is  the  only  machine  in  order  to  meet  such  change 

form  capable  of  embodying  his  inven-  and    attain    the    results     which  were 
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5.  Eqniyalents — (i)  Definition, — An  equivalent  means  some- 
thing that  does  substantially  the  same  thing  in  substantially  the 
same  way  as  another  device.* 

(2)  Requisites  of  Equivalents. — Equivalents  must  be  known  as 
a  proper  substitute  for  the  original  device  at  the  date  of  the 
patent.*  They  need  not  be  of  the  same  name  or  form,*  and 
may  perform  functions  additional  to  those  in  the  patent.* 

(3)  Mechanical  Equivalents. — One  device  is  a  mechanical  equiva- 
lent of  another  when  its  substitution  for  it  is  a  matter  of 
"judgment  of  construction;*"  one  which  a  skilful  and  experi- 
enced workman  would  know  would  produce  the  same  result.* 
It  does  not  mean  a  device  which  merely  produces  the  same 
effect.'' 

attainedby  the  patented  machine.  Union  8.  Machine    Co.  v.  Murphv,  97    U. 

P.  B.  M.  Co.  V.  P.  &    W.  Co.,  15    Pat.  S.  120;  13  Pat.   Office  Gaz.  36(3;  Carter 

Office  Gaz.  433.  v.    Westlake,   4   Pat.  Office  Gaz.   636. 

If  the  deiendantft  use  a   substantial  Although   a  handle   is   not  in  general 

part  of  the  invention  patented,  although  an  equivalent  for  a  lever,  yet  if  it  may 

with    some  modification  of    form     or  be  used  to  perform   the  same  functions 

apparatus,  it  is  a  violation  of  a  patent  in  substantially  the  same  way,  it  may  be 

right.      So    if   the  patent  be   for  two  an  equivalent.     Brown  v.  Guild  (Com 

machines,  and  each  is  a  new  invention,  Planter  Patents),  23  Wall.  (U.S.)  iSi. 

and  the  defendant  use  only  one  of  the  The  application  of  known   mechani- 

machines.      Wyeth   v.  Stone,  i     Story  cal   powers  which  will  produce  certain 

(U.  S.)  273.  results,  although  different  in  form  from 

The     patentee    is     protected     from  the   means  employed   by   the  original 

obvious  modes  readily  adopted  •without  patentee,  is  a  mechanical  substitute  and 

invention  for  accomplishing  the  same  equivalent  for  the  same.     Wilt  v.  Grier^ 

end.     Union  Paper  Bag  Co.  r.  Nixan,  19  Pat.  Office  Gaz.  427;  s.  c,  5  Fed.  Rep. 

f>  Fish.  Pat.  Cas.  402;  s.  c,  4  Pat.  Office  450. 

Gaz.  31.  4.  Wheeler    v.    Clipper  Mower  etc. 

1.  Cahoon  r.  King,  i  Fish.  Pat.  Co.,  10  Blatchf  (U.  S.)  181;  Atlantic 
Cas.  397.  Equivalents  are  to  be  known  Giant  Powder  Co.  v.  Goodyear,  13  Pat. 
by  an  inference  drawn  from  all  the  cir-  Office  Gaz.  45;  s.  c,  3  Bann.  &  Ard. 
cumstances  of  the  case,  by  attending  to  Pat.  Cas.  162.  The  new  features  pro- 
the  consideration  whether  the  new  con-  ducing  an  additional  result  might  be 
trivance  is  used  for  the  same  general  patentable  as  an  improvement,  hut 
purpose,  performs  the  same  kind  of  would  not  be  the  less  equivalents.  May - 
duties,  or  is  applicable  to  the  same  ob-  nadier  v.  Tenney,  2  Bann.  &  Ard.  Pat. 
jcct  as  the  old   device.     In  re  Nutting,  Cas.  (C.  C.)  61^. 

I  McA.  Pat.   Cas.    (Sup.   Ct.    D.    C.)  6.  Foster  v.  Nloore,   i  Curt.   (U.  S  ) 

455.     The  same  result  must  be  accom-  279;  Wheeler  r.  Morris,  36  Pat-  Office 

plished    or    effect     produced     by   sub-  Gaz.  822. 

stantially   the  same  mode  of  operation.  6.  Carter  t;.  Baker,  4  Fish.  Pat.  Cas. 

Conover   zk   Roach,  4    Fish.  Pat.  Cas.  494;  s.  c,  i  Sawy.  (U.  S.)  512;  Johnson 

ij;   Merriam  r.   Drake,  9  Blatchf  (U.  v.  Root,  i  Fish.  Fat.  Cas.  351. 

^'i  .35^-     To  be  an   equivalent   one  de-  7.     The    term     equivalent    has    two 

V  ice  must  perform  the  same  function  in  meanings;    the    one   relates   to   results 

siil)>tantiallv  the  same  way  as   another,  that  are   produced,  and  the  other  to  the 

Pcard   r.  Johnson,  23   Fed.    Rep.   507;  mechanism   by   which  those  results  are 

Cahoon   v.   King,  i    Cliff.  (U.  S.)  592;  produced.     T.wo  things  may  be  equiva- 

Waterman    v.  Thomson,  2     Fish.  Pat.  lent,  th«it  is,  the  one  equivalent  to  the 

Cas.  461.  other  as  producing  the  same  result  when 

2.  Babcock  v.  Judd,  17  Pat.  Office  they  are  not  the  same  mechanical  means. 
Gaz.  1351;  8.  c,  5  Bann.  &  Ard.  Pat.  Mechanical  equivalents '  are  spoken  of 
Cas.  (C.  C.)  127;  Storrs  f.  Howe,  4  as  different  from  equivalents  that  merely 
Cliff.  (U.  S.)  388;  s.  c,  2  Bann.  &  Ard.  produce  the  same  result.  A  mechanical 
Pat.  Cas.  430;  s.  c,  10  Pat.  Office  Gaz.  equivalent,  as  generally  understood,  is 
4^1.  where  the  one  may  be  adopted  instead 
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(4)  Equivalent  of  Substance  and  Chemical  Equivalents.— \i[ 
equivalent  of  any  substance  is  another  substance  having  similar 
properties  and  producing  substantially  the  same  effect.*  The 
substances  need  not  have  been  equivalents  for  any  previous  pur- 

of  the  other  hy  a  person  "skilled  in  the  different  in  character,  construction,  ar- 
art  from  his  knowledge  of  the  art."  rangement  and  mode  of  operation 
But  there  may  be  equivalents  in  pro-  from  any  prior  invention  adapted  to 
ducing  the  same  result,  each  of  which  the  same  general  purpose,  the  use  of 
is  an  independent  matter  of  invention,  such  means  for  a  similar  or  even  the 
and  in  that  sense  they  are  not  mechan-  samepurpose  will  not  infringe  the  rl^htN 
ical  equivalents.  Johnson  z\  Root,  i  of  a  prior  patentee.  Burden  f.  Con- 
Fish.  Pat.  Cas.  35.  Alternative  but  ing,  2  Fish.  Pat.  Cas.  477. 
different  mechanisms,  which  produce  in  If  the'  change  introduced  by  the  ap- 
whole  or  in  part  the  same  or  similar  pellant  (who  was  seeking  to  obtain  a 
useful  effects,  are  not  mechanical  equiva-  patent  lor  his  device)  constitutes  a  me- 
lents  in  that  their  use  constitutes  an  in-  chanical  equivalent  in  reference  to  the 
fringement.  Wells  f.  Hagaman,  29  Leg.  means  used  bv  a  patentee,  and  beside* 
Int.  405.  Mechanical  equivalents  are  being  such  an  equivalent  it  accom- 
not  merely  those  which  produce  the  same  plishes  some  other  advantages  beyond 
result,  ^mith  v.  Marshall,  2  Bann.  '&  the  effect  or  purpose  accomplished  hj 
Ard.  Pat.  Cas.  371 ;  Conover  v.  Roach,  the  patentee,  such  further  advanta^c;^ 
4  Fish.  Pat.  Cas.  12;  Merriam  r.  may  make  it  a  patentable  subject  as  an 
Drake,  9  Blatchf.  (U.  S.)  336.  improvement  on  the  former  invention. 

The  same   result  obtained  by  means  In   re    Hebbard,    i    McA.   Pat  Cav 

other  than  that  claimed  by  patentee  is  (Sup.  Ct.  D.  C.)  543. 

no  infringement.     Carver  v.  Hyde,  16  1.  Matthews  r.  Skates,  i   Fish.  Pat 

Pet.  (C.  C.)  513;  Dryfoos  v.  Wiese,  19  Cas.  602;  Atlantic  Giant   Powder  Co 

Fed.  Rep.  315.     By  entirely  different  v.  Goodyear,  3  Bann.  &  Ard.  Pat  Ca>- 

means.     Seymour  r.  Osborne,  3  Fish.  161;    s.   c,   13   Pat.    Office    Gaz.  45: 

Pat.  Cas.  555.   By  different  means  does  Storrs  v.  Howe,  2   Bann.  &  Ard.  Paf. 

not  constitute   infringement.     Dryfoos  Cas.  420.    Will  perform  the  same  func- 

V.  Wiese,  19  Fed.  Rep.  315.     By  means  tion  in  the  same  way.    Storrs  v.  Howe, 

different  in  the  essential   elements  of  4  Cliff.   (U.   S.)   338;  s.  c,  2  Bann.  X 

organization.     Merriam   i>.  Van   Nest,  Ard.  Pat.  Cas.  420. 

13  Pat.  Office  Gaz.  597.     A   device  is  Since  the  case  of  Craner.  Rice,  i  WeK 

not   necessarily   an   equivalent   of  an-  Pat.  Cas.  (Eng.)  409,  it  has  not  been 

other  merely  because   it  performs  the  considered  safe  to  invoke  the  ordinarr 

same    result.      Merriam    v.    Blake,    9  doctrine  of  equivalents   in  constniins 

Blatchf.   (U.S.)  336.     That   two  ma-  patents  for  new  manufactures  or  com- 

chines   that   produce   the   same    result  positions  of  matter.     Rumford  Chem- 

will  not  justify  the   assertion   that   the  ical  Works  r.  Hecker,.  10   Pat.  Office 

devices  used  by  one  are   mere   equiva-  Gaz.  289. 

lents   of  the   devices  used  by  another.  The   substitution   in  a  patented  mix- 
Burr  V.  Duryee,  i  Wall.  (U.  S.)  531.  ture   of  an  ingredient  which,  althou^ 

When    Not     Equivalent. — A     device  not  precisely  the  same  in  its  actior.. 

which    has    apparently    different    me-  produces  all  the  valuable  and  beneficial 

chanical  adaptabilities  cannot  be  consid-  results  attending  that  for  which  it  wa-» 

ercd  a  mechanical   equivalent.     Smith  substituted,   and    in    substantially  the 

7«.   Marshall,  2  Bann.  &  Ard.  Pat.  Cas.  same   manner,  is  to  be  regarded  as  an 

371.  equivalent  and   an   infringement  of  the 

The  fact  that  the  same  result  is  ob-  patent.     Powder   Co.    v.  Mowbrav.  i: 

tained  by  a  later  patent  does  not,  there-  Pat.  Office  Gaz.  3. 

fore,  make  the  latter  an   infringement  Substance  In  Chemical  Procea^—In 

of    the    other.     Fuller    t'.   Yentzer,   6  order  to  constitute  an  infringement  ot 

Biss.  (U.  S.)    203;    Dryfoos   v.    Wiese,  a   patent    for  a  chemical  process,  ihf 

27   Pat.   Office   Gaz.  639;  s.  c,  19  Fed.  equivalent  need  not  possess  all  the  pnJp- 

^^P- 3^5-  erties  of  the  ingredient  for  which  it»* 

Although    several   inventors    might  substituted,  but    it  must  have  substan* 

obtain  substantially  the  same  result,  if  tially  the  same  effect    in    tW  procc?? 

if  is   obtained  by  means   substantially  Woodward   r.  Morrison,!  Holmes 'L- 


Infiringemtnt  OenenOlj.        /A7v^AV6^£J/£'iV7lS\  InfringtinantofCm&biiiatioiL 

pose.'  It  is  unimportant  that  the  substituted  ingredient  does 
something  more  or  better;*  but  the  two  substances  must  have 
been  known  as  equivalents  at  the  date  of  the  patent.*  These 
rules  apply  generally  both  to  physical  and  chemical  equivalents, 
but  the  properties  and  effect  in  the  one  case  are  physical,  in  the 
other  chemical.* 

8.  Infriiigemeiit  of   Combination. — (i)  Special  Definition — Prin- 
cipie. — 1\  combination  of  old  elements  is  not  infringed  by  the  use 
of  less  than  the  entire  combination  ;  *  no  element,  however  use- 
So  124.     Patent  for  proceMof  cle«:tro-     Woodward  v.  Morrison,  i  Holmes   (U. 
plating  nickel.  S.)  134. 

Deiendant's  solution  (for  bath)  was  3.  Storrs  v,  Howe,  ±  ClifT.  (U.  S.) 
amenable  to  the  same  laws,  and  to  give  ^88;  s.  c,  2  Bann.  &  Ard.  Pat.  Cas.  420; 
the  same  results  must  be  used  under  the  Woodward  v,  Morrison,  i  Molmes  (U. 
same  conditions  and  freed  from  the  S.)  124;  s.  c.  2  Pat.  Office  Gaz.  120;  s. 
same  impurities,  and  was  made  accord-  c,  5  Fish.  Pat.  Cas.  357.  If  defendant 
ing  to  the  same  principles  as  that  of  the  uses  an  article  that  was  not  known  as 
plaintiff.  Heia^  it  was  a  chemical  an  equivalent  for  another  at  the  date  of 
equivalent.  United  Nickel  Co,  v.  Pen-  the  patent,  although  the  article  contains 
dleton,  24  Pat.  Office  Gaz.  704-  the  chemical  elements  which  constituted 

The  term  equivalent,  when  used  with     the  other.     Wonson  z'.  Gilman,  2  Bann. 
regard  to  the  chemical  action  of  such     &   Ard.  Pat.  Caf».  (C.  C.)  590.      If  the 
fluids  as  can  be  discovered  only  by  ex-     defendant    uses    an    article    that    was 
periment,   only    means    equally    good,     not  known  as  an  equivalent  at  the  date 
Tyler  r.  Boston,  7  Wall.  (U.  S.)  327.    of  the  patent  in  substitution  for  another 
This  was  before  "the  new  chemistry."       in  a  compound,  there  is  no  infringement, 
ClMinlcal    BqnlTalents  In    Proc«M. —    although     the     article     contains     the 
Now  it  is  obvious  that,  for  all  purposes     chemical  elements  which  constitute  the 
{^nd  in  combination  with  all  other  sub-    other  a  new  chemical  combination:  that 
stances,  the  chloride  of  zinc  is  no  more    is,  a  patent  for  a  paint  for  preventing  the 
a  chemical  equivalent  of  the  chloride  of    foulingof  ships*  bottoms  composed  of  (i) 
sodium   than,   under   all   possible  con-     a  suitable    medium,    (2)    the   oxide  of 
ditions,  the  sulphate  of  copper  would  be    copper  yielding  a  poisonous  solution  in 
a  chemical  equivalent  for  the  chloride     water,  and  (3)  mineral  matters  separat- 
of  zinc;  but  it  is  equally  obvious  from     ing  the  particles  of  oxide,  and  retarding 
the  testimony  in  this  case  that,  for  the    such  solution, is  Qot  infringed  by  a  paint 
purposes  of  manufacturing  the  product    containing  a  similar  medium,  and  simi- 
of  a  preserved  and  innocuous  paste,  the    lar     mineral     matters     for     retarding 
chloride  of  sodium  and  the  chloride  of    solution,  but  in  place  of  oxide  containing 
zinc    are,  when    used    as    described   in     arsenite  of  copper.    Wonson  r.  Gilman, 
the      respective      patents,     praciically    2  Bann.  &  Ard.  Pat.  Cas.  (C.  C.)  590; 
ike  equivalents   of  each   other^  because    s.  c,  11  Pat.  Office  Gaz.  loii. 
/**    the  process  of   manufacture*^  they        4.  Physical    Thonfli     Not     Chemical 
practically    produce   the   same    results.     BqnlTalent. — Where  water  is  used  in  a 
Starting  from  the  platform  of  the  com-     process  merely  as   a  f^uid,  the   use  of 
plainant's  patent  with   the  advantages     benzine  or  any  other  sub^tance  possess- 
or his  discoveries,  it  is  plain  the  defend-     ing  that   property    of  water  which    is 
ant  could,  by  inquiring  of  any  chem-     available  in  the  process  is  within  the 
iM.    have  learned   that   the  one    could     scope  of  the  patent  as  a  manifest  equiv- 
have  been  used  in  this  process  in  place     alent.      Roberts   t*.  Roter,  5    Fish.  Pat. 
of  the  other,  with   like  results.     Wood-     Cas.  295. 

ward  r.  Morrison,    i    Holmes  (T.    S.)         5.  Burdett  r.  Estey,  16  Blatchf.   (U. 
124.  S.)  105:  Dodge  V.  Card,  i  Bond  (U.  S.) 

1.  Goodyear  D.   V.  Co.  f.  Preterre,     393;  Rowell  i*.  Lindsey,  10  Biss.  (U.  S.) 
14  PaL  Office  Gaz.  346.  z\i\  Storrs  t-.  Howe,4'Cliff.  (U.  S.)  3^8; 

2.  Giant    Powder  Co.   r.  Goodvear.     Sanford  f.  Merrimac   Hat  Co.,  4   Cliflf. 
2  Kann.  ^  Ard.Pat.  Cas.  (T.  S.)  TGi.         (U.S.)404;  Sharp  r.  Tim,  18  Blatchf.  ri'. 

Chemical    equivalents    are    not    less     S.)  132;  Fuller  x\  Yentzer,94  U.  S.  2S8; 
equivalents     although     improvements.     Reedy  v.  Scott,  23    Wall.  (I  .  S.)   352; 
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less,  can  be  omitted  by  the  patentee,*  who  makes  every  element 
material  by  including  it  in  his  claim  ;*  but  a  subordinate  device 


Latta  V,  Shawk,  i  Bond  (U.  S.)  2^9;  i  Am.  L.  J.,  N.  S.  543;  Gould  r.  Rees 
Roberts  v.  Hamden,  2  Cliff.  (U.  *S.)  15  Wall.  (U.  S.)  187. 
500;  Washburn  v.  Gould,  3  Story  (U.  If  a  combination  have  three  different 
S.)  122;  Parker  v.  Haworth,  4  McLean  known  parts,  and  the  result  is  propos.d 
(U.  S.)  370;  Moody  i».  Fiske,  2  Mason  to  be  accomplished  by  the  union  of  all 
(U.  S.)  112;  Sarven  v.  Hall,  i  Pat.  these  parts  arranged  with  reference  to 
Office  Gaz.  437.  A  combination  is  not  each  other,  the  use  of  two  of  the^;; 
infringed  unless  all  the  parts  are  used,  parts  only,  combined  with  a  thin. 
Eames  v.  Godfrey,  1  Wall.  (U.  S.)  78;  which  is  substantially  different  in  thr 
Dodge  V,  Card,  i  Bond  (0.  S.)  393.  manner  of  arrangement  and  connet- 
A  combination  of  old  elements  can  only  tion  with  the  others,  is  not  an  infringe- 
be  infringed  by  using  them  aii.  Lee  i'.  ment.  Brooks  v.  Fiske,  15  How.  ■  I 
Blandy,  t  Bond  (U.  S.)  361.  By  using 
the  whole  combination.  Case  v.  Brown, 
I  Biss.  (U.  S.)  382;  Gill  V.  Wells,  22 
Wall.  (U.  S.)  i;  Pitts  r.  Wemple,  6 
McLean  (U.  S.)  558;  Vance  v.  Camp- 
bell, I  Black  (U.  S.)  427.  Or  sale,  fringed  by  the  use  of  only  two  of  thtni 
Fuller  V,  Yentzer,  94  U.  S.  288.  where   the  omitted  element  has  a  fiinc- 

Seaion  for  the  Bnle. — The  elements  of  tion  of  its  own  not  performed  by  the 
a  combination  being  old,  per  se,  the  elements  used  in  the  device  claimed  to 
essence  of  the  invention  consists  in  the  infringe.  Tobey  Furniture  Co.  r. 
novelty  of  the  combination,  and  the  Colby,  26  Fed.  Rep.  100. 
adaption  to  the  use  to  which  it  is 
intended,  and  its  infringement  will 
consist  in  the  use  of  the  machine  sub- 
stantially embodying  the  combination  in 
its  entirety  for  the  same  purpose.  Smith 
V.  Marshall,  10  Pat.  Office  Gaz.  375. 


S.)  212;   Wilcox   V.    Komp,  7  Blatchl. 
(U.  S.)  126. 

Wlien  the  Omitted  Element  Hu  lu 
Own  Fnnotion. — A  claim  for  the  cotd- 
bination   of  three  elements  is  not  in- 


A  combination  is  only  infringed  by 
the  use  of  all  the  elements.  Prouty  v. 
Draper,  i  Story  (U.  S.)  568;  Gage  v. 
Herring,  107  U.  S.  646;  Howe  v, 
Necmes,  18  Fed.  Rep.  40;  New  if.  War- 
ren, 22  Pat.  Office  Gaz.  587;  Wicke  v. 
Ostrum,  103  U.  S.  461;  Fisher  r.  Craig, 
3  Sawy.  (U.  S.)  69;  Case  v.  Brown,  i 
Biss.  (U.S.)  382;  Blanchard  v.  Put- 
nam, 2  Bond  (U.  S.)  84;- Pitts  v.  Wem- 


1.  And  it  is  no  infringement  to 
make  the  useful  parts,  leaving  the  use- 
less one  out.  Coolidge  r.  McCone. : 
Sawy.  (U.  S.)  571.  * 

Modlllcatlon  of  Bnle. — A  combina- 
tion is  not  infringed  if  any  of  the  ma- 
terial parts  of  a  combination  are  left 
out.  Water  Meter  Co.  v.  Desper,  11 
Otto  (U.  S.)  332;  Watson  v.  Cunning- 
ham, 4  Fish.  Pat.  Cas.  528.  A  com- 
bination of  the  material  parts  of  a 
combination  is  not  infringed  by  the 
use  of  less  than  the  entire  combination. 
Brown  v.  Guild  (corn  planter  patent . 
23  Wall.  (U.  S.)  181. 
2.  If  a  patentee  claims  a  combination 


pie,  I  Biss.  (U.  S.)  87;  Rice   v.  Heald,     of  certain  elements  or  parts,  none  ot 


13  Pac.  L.  J.  3;  Foote  r.  Silsby.  1 
Blatchf.  (U.  S.)  445;  Barrett  v.  Hall,  i 
Mason  (U.  S.)  447;  Smith  v.  Down- 
ing, I  Fish.  Pat.  Cas.  (C.  C.)  64;  Wal- 
lace V.  Holmes,  i  Pat.  Office  Gaz.  117; 
Sarven  t\  Hall       ~  ^ 

Matteson  v.  Cains 


them  can  be  declared  to  be  immatcrui, 
the  patentee  makes  them  all  material  b> 
the  restricted  form  of  his  claim.  Water 
Meter  Co.  v.  Desper,  loi  U.  S.  33:. 
Vance  v.  Campbell,  i  Black  (U.  S 
,  I  Pat.  Office  Gaz.  437;  427;  a  patentee  cannot  repudiate  cm 
lins,  17  Fed.  Rep.  525.        of  the   parts  of  his   combination  after 


It   is  well  settled  that  a  combination  another  inventor  hastaught  him  how  to 

is  not  infringed  by  the  use  of  any  num-  dispense  with  it.     Hale  v.  Stimpson.  2 

ber  of  elements"  less  than  the  whole.  Fish.  ^65;  Coolidge  r.  McCone, 2  Saw;. 

Brown  V.  Hinkley,  3  Pat.  Office   Gaz.  (U.    S.)    571;  s.  c,  5    Pat.  Office  G J/. 

3S4.     Densmore  \'.    Schofield,  4   Fish.  458;  s.  c,  Bann.  &  Ard.  Pat.  Cas.78.  In 

Pat.  Cas.  148;  Roger  v.  Schultz   Belt-  aclaimfor  a  combination,  if  the  patentee 

ing  Co.,   28   Fed.    Rep.  850;  Fisher  v.  specifies  any  element  as  entering  into 

Craig,  3  Sawy.  (U.  S.)  69.'  the  combination,  either  directly  or  bv 

Three  Parti — ^Two  Used. — A  combina-  the  language  of  the  claim,  or  by  refer- 

tion  of  three  elements  is  not  infringed  ence  to  the  descriptive  part  of  the  sp^f' 

by  the  use  of  two.  Haselden  T^  Ogden,  3  fications  as  carries  such  element  Into  the 

Fish.  Pat.  Cas.  378;  Gorham  v.  Mixter,  claim,  he  makes  such  element  material 
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is  not  an  element.^     If  the  principle  of  the  patentee's  combina- 
tion is  embodied  in  that  of  the  defendant,  it  is  infringed.* 

(2)  Formal  Cliange  in  Combination  or  Addition  of  Elements. — 
Any  slight  or  formal  change*  of  location,*  form,  direction* 
of  elements,  except  where  form  is  an  essential  part  of  the  in- 
vention,* does  not  avoid  infringement,  nor  does  using  other  ele- 
ments in  addition  to  the  elements  of  the  old  combination.'' 

(3)  Equinalents  in  Combinations. — Where  one  or  more  of  the 
elements  are  dropped  and  another  or  others  known  at  the  date  of 
the  patent  as  common  substitutes  for  it  or  them  employed,  in- 
fringement is  not  avoided;*  even   though  the  substituted  ele- 

\o  the  combination  and  the  court  can-  Mfg.  Co.,  3  Bann.  &  Ard.  Pat.  Cas.  \ ; 

not  declare  it  to  be  immaterial.     Fay  v.  s.  c,  13   Pat.  Office  Gaa.  95;    Knox  v. 

Cordesman,  109U.S.  4o8;6.c.,2Pat.Of-  Great   West.   etc.  Co.,   14  Pat.  Office 

tice  Gaz.  1277,  cited,   Shepard  v.  Cam-  Gaz.  897. 

gan,  116  U.  S.593.  For  further  cases  on  Where  the  result  attained  and  the 

reariction  of  invention  hy  claims,  see  in-  mode  of  operation  are  the  same,  so  far 

/rrt.  Construction  of  Patents.  as  the  essential  purpose  of  the  invention 

1.    A    subordinate  device  is  not  an  is  concerned.     Kirk  v.  Dubois,  42  Pat. 

element  within  the  rule  which  requires  Office  Gaz.  297. 

the  use  of  all  the  elements  of  a  combi-  II.  The  essential  character  of  a  ma- 
nation.  Smith  V.  Fay,  6  Fish.  Pat.  Cas.  chine  is  not  varied  bjr  a  mutual  inter- 
446.  If  a  part  is  not  an  essential  or  ma-  change  of  form  and  direction  between 
terial  element  of  the  invention,  a  part^r  the  two  elements  of  which  it  is  a  com- 
cannot  evade  the  patent  by  not  using  it,  bination,  while  both  object  and  effect 
although  the  patent  is  for  a  combina-  remain  as  before.  Wilson  xk  Barnum, 
tion.  Latta  v.  Hawk,  \  Fish.  Pat.  Cas.  i  Wall.  Jr.  (C.  C.)  347;  s.  c,  2  Fish.  Pat. 
465;  8.  c,  I  Bond  (U.  S.)  259;  McWill-  Cas.  63^. 

iams   Mfg.  Co.  v.  Blundell,  22  Pat.  Of-  Combining  two  of  the  devices  of  a 
fice  Gaz.  177;  s.  c,  11  Fed.  Rep.  410.  combination   into  one  does  not  avoid 
Where  a  party  uses  one  or  two  ot  the  the    patent    American   Whip  Co.   v. 
parts  of  a  combination  of  old  devices,  but  Lombard,  14  Pat.  Office  Gaz.  900. 
not  all  of  them,  to  produce  the  same  re-  6.  A  change  of  form  destroys  the  corn- 
suits  as  all,  either  by  themselves  or  by  bination  when  the  form  is  necessary  to 
the   aid  of  other  devices,  he  does  not  attain  the  result,  and  when,  of  course, 
escape      infringement.       Schneider    v.  a  change  of  form  of  one  of  the  things 
Poultney,  29  Pat.  Office  Gaz.  84.  combined    works     a     different     result. 
a.  Wli«r«  Principle  of  Oomplainant's  American    etc.    Co.    v.    Elizabeth,    4 
Combliiatioii  la  BmboOlad  in  Defendant's  Fish.  Pat.  Cas.  189. 
X>eTlc«. — If  the  principle  of  the  paten-  7.  Williams    v.  Boston  etc.  R.  Co., 
tec's  combination  is  embodied  in  the  de-  16  Pat.  Office  Gaz.  907;  s.  c,  17  Blatchf. 
fendant's  machine,  there  is  an  infringe-  (C.  C.)  21;  s.  c,  4  Bann.  &  Ard.  Pat. 
ment  although  it  has  been  so  constructed  Cas.  441. 

n^    to  perform  but  one  of  the  functions  8.  Sands  v.  Wardell,  3  Cliff.  (U.S.) 

of  the  combination.    Blanchard  v.  Beers,  277. 

2  Blatchf.  (U.  S.)  411.   If  the  defendant  '    If  anyone  uses  all  the  elements  of  a 

\\it9,  a   patent  for  a  combination  which  patented  combination,  except  one,  and, 

contains,  as  one  of  its  elements,  the  prin-  instead    of   that,   employs    what     was 

ciple  embodied  in  the  complainant's  pat-  known  at  the  date  of  the  patent  to  be  a 

cnt.  it  is  an  infringement.   Cleveland  v.  proper  substitute   for  the  omitted  ele- 

Towle,  3  Fish.  Pat.  Cas.  52^.  ment,  he  is  liable  for  an  infringement  of 

S.   Sands  v.  Wardell,  3  Cliff.  (U.  S.)  the  patent.     But  he  is  not  liable  if  he 

277.  uses  any  other  substitute,  or  even  an  old 

4.    A  mere  change  in  the  location  of  one  which   performs   a   new  function. 

apart,   in  a  combination  where  there  is  Gill   v.    Wells,    22    Wall.    (U.   S.)    1; 

no     nc'Vf    function    performed    by    the  Rowell  v.  Lindsay,  19  Pat.  Office  Gaz. 

changed  member  in   its  new  location,  1^65;  s.c,  10  Biss.  (U.S.)  217;  s.  c,  6 

will  not  evade  a  patent.     Adamsv.Joliet  F^ed.  Rep.  290. 
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mcnt  performs  the  functions  better  or  other  functions  besides.' 

But  if  the  substituted  element  is  new,  performs  substantially 
different  functions,  or  was  not  known  at  the  date  of  the  patent 
as  a  proper  substitute,  infringement  is  avoided.* 

The    wiUidrawal   of   one    ingredient  Formal    DlfferMices    Do    Hot   Kate 

(from  a  combination)  and  the  substitu-  Things  Non-Eqnlvale&t. — Difierent  dc- 

tionof  another,  which  was  well  known  at  vices,  or  devices  differing  in  form  and 

the  date  of  the  patent  as  a  proper  sub-  having  different  names,  employed  lor 

stitute    for  the    one    withdrawn,   is   a  the  same  purpose  as  those  of  the  com- 

mere  formal  alteration  of  the  combina-  plainant,  and  in  which  the  plan,  or  idea, 

tion,  if  the  ingredient  substituted  per-  or  arrangement,  combination  and  result 

forms     substantially    the    same     func-  are   the  same,  keid  to    be    equivalents 

tion     as     the     one    withdrawn.     Sey-  therefor.     Howe    v.   Williams,  2  CM. 

mour  V.  Osborne,  11  Wall.  (U.  S.)  ^16.  (U.  S.)  245. 

''Ingredients"  used  to  mean  mechanical  The  substitution  for  one  part  of  the 
parts.  operating  mechanism  of  a  combinatioQ 
A  combination  of  old  elements  is  of  the  equivalent  of  the  omitted  does 
infringed  by  the  use  for  one  of  the  ele-  not  avoid  an  infringement.  Robertson 
ments  of  the  device  which  was  at  the  v,  Blake,  94  U.  S.  72S. 
date  of  the  first  patent  a  well  known  1.  Equivalent  Altluragli  Porfiirmhr 
substitute  for  such  omitted  element.  Additional  Borrlce. — One  part  in  a  com- 
Sands  v.  Wardell,  3  Cliff".  (U.  S.)  277;  btnation  is  an  equivalent  of  another 
Gill  T'.  Wells,  22  Wall.  (U.  S.)  i.  when,  "besides  the  functions  of  such 
Doctrine  of  EqnlTalenta  Applied  to  other,  it  performs  some  one  of  the  office^ 
Combination. — Bona  fide  inventors  of  a  more  effectively,  or  better,  so  long  as  it 
combination  are  as  much  entitled  to  performs  them  in  substantially  the  san*e 
( quivalents  as  the  inventors  of  other  way  and  uses  substantially  the  same 
patentable  improvements,  by  which  is  means."  Wheeler  i».  Clipper  etc.  Co,  6 
meant  that  a  patentee  in  such  a  case  Fish.  Pat.  Cas.  i.  If  a  defendant  ha> 
may  substitute  another  ingredient  for  substituted  an  equivalent  for  one  o(  the 
any  one  of  the  ingredients  of  his  inven-  elements  of  the  patented  combination, 
tion,  if  the  ingredient  substituted  per-  he  infringes  it,  although  his  combinatiofl 
forms  the  same  function  as  the  one  includes  other  functions  and  produce^ 
omitted  and  M'as  well  known  at  the  other  effects  not  attainable  by  the 
date  of  his  patent  as  a  proper  substitute  patentable  combination.  Sarven  r. 
for  the  one  omitted  in  the  patented  Hall,  5  Fish.  Pat.  Cas.  415;  s.  c  9 
combination.  Gould  v.  Rees,  15  Wall.  Blatchf.  (U.  S.)  524;  Wheeler  f.  Clip- 
(U.  S.)  187.  .  per  etc.  Co.,  Fish.  Pat  Cas.  i;  s.  c, 
A  patented  combination  will  not  be  10  Blatchf.  (U.  S.)  181.  A  substitute 
defeated  by  a  mere  substitution  of  some-  for  an  element  of  a  combination  which 
thing  for  one  of  the  parts  which  per-  performs  other  functions  which  arc 
*  forms  the  same,  or  substantially  the  novel  and  useful,  is  an  equivalent  for  it 
same,  function,  and  no  other,  as  the  part  Zeun  tf.  Kaldenberg,  23  Pat.  Pffice  Gaz. 
for  which  it  was  substituted.  Whit-  2514;  s.  c,  14  Fed.  Rep.  539;  Ma>'naditr 
tlesey  v.  Ames,  9  Hiss.  (U.  S.)  225.  r.  Tenney,  2  Bann.  &  Ard.  Pat.Cas.6i6. 
The  infringement  of  a  patent  is  not  2.  Smith  r.  Woodruff",  i  Mc Arthur 
avoided  by  the  substitution,  for  one  (D.C.)  459;  Rowel  1  t^  Lindsay,  10  Bi-> 
of  the  combination, of  an  old  ingredient  (U.  S.)  217;  Welling  t*.  Rubber  Hami^- 
performing  the  same  function  and  well  Trimming  Co.,  7  Pat.  Office  Gaz.  606; 
known  at  the  date  of  the  patent  as  a  Webster  t».  New  Brunswick  Carpet  C«- 
proper  substitute  for  the  one  omitted.  5  Pat.  Office  Gaz.  522;  Fuller r.Yentzjfr, 
Fuller  T\  Yentzer,  94  U.  S.  299;  Water  94  U.  S.  299;  Woodward  v.  Morri>on, 
Meter  Co.  v.  Desper,  101  U.  S.  332.  2  Pat.  Office  Gaz.  120.  Or  if  the  sub- 
Well  known  mechanical  equivalents,  stituted  part  is  substantially  different  in 
or  substitutes  employed  for  one  of  the  its  construction  and  operation.  Earne* 
elements  of  a  combination,  does  not  v.  Godfrey,  i  Wall.  (U.  S.)  78;  Mer- 
avoid  infringement.  Carter  v.  Baker,  riam  v.  Drake,  5  Fish.  Pat.  Cas.  250; 
I  Sawy.  (U.  S.)  512;  Brighton  r.  Wi I-  s.  c,  9  Blatchf.  (U.  S.)  336;  Prouty. 
son,  18  Fed.  Rep.  378;  Brooks  t'.  Jenkins,  Ruggles,  16  Pet.  (U,  S  )336;  Stimpfon 
3  McLean  (U.  S.)  432;  Reay  v,  Ray-,  t-.  Bait.  etc. R. Co.,  10  How.  (U.S.)  329; 
nor,  19  Fed.  Rep.  308.  Eddy  v.  Dennis,  95  U.  S.  363. 
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(4)  Different  Combination  of  Same  Elements, — It  is  not  infringe- 
ment to  make  a  new  combination  containing  all  the  old  elements 
of  the  combination ;  ^  but  if  the  invention  consists  besides  the 
combination  in  the  improvement  of  some  of  the  parts,*  or  if 
some  of  the  parts,'  or  a  portion  of  the  combination,^  are 
new,  the  use  of  such  is  an  infringement /r^  tanto. 

(5)  When  Patentee  is  Restricted  to  Combination. — If  the  paten- 

They  (patentees  of  a  combination)  is  open  for  another  to  invent  a  com bina- 
cannot  suppress  improvements  which  tion  of  same  elements  differently  ar- 
are  substantially  diiierent,  whether  the  ranged  and  effecting  the  same  result  by 
newimprovementsconsist  ina  newcom-  a  difTerent  mode  of  operation.  Raii- 
bination  of  the  same  ingredient, or  the  way  I^cg.  Mfg.  Co.  v.  Third  Ave.  R. 
substitution  of  some  newly  discovered  Co.,  42  Fat.  Office  Gaz.  379. 
ingredient,  or  of  some  old  one,  perform*  '*The  error  alleged  is  the  refusal  of  the 
ing  some  new  function,  not  known  at  court  to  give  certain  instructions,  the 
the  date  of  the  letters  patent,  as  a  proper  substance  of  which,  when  extracted  from 
substitute  for  the  ingredient  withdrawn  the  mass  of  verbiage  with  which  it  is  en- 
from  the  combination  constituting  their  cumbered,  seems  to  be  that  the  plaintiff 
invention.  Seymour  v.  Osborne,  11  had  a  right  to  claim  any  mode  of  com- 
Wail.  (U.  S.)  516.  bining  the  various  mechanical  devices 
A  combination  of  old  elements  held  in  an  improved  machine  which  would 
not  infringed  by  a  combination  of  some  produce  the  same  effect  or  result  as  mere 
of  its  elements  with  another  element,  equivalents  for  those  described  in  his 
substantially  different  in  form  or  in  patent.  The  court  refused  to  give  this 
manner  of  arrangement  and  connection,  instruction,*"  and  the  judgment  was  af- 
Stimpson  v,  Baltimore  etc.  R.  Co.,  10  firmed.  Case  v.  Brown,  3  Wall.  (U.  S.) 
How.  (U.  S.)  329;  nor  where  one  of  the  320.  If  the  change  in  the  mode  of  ar- 
operative  parts  was  omitted  and  another  ranging  the  elements  of  a  patented  com- 
substituted  therefor,  substantially  dif-  bination  produces  a  better  result,  there 
ferent  in  its  construction  and  operation,  is  no  infringement.  Ilabeman  v.  Whit- 
hut  serving  the  same  purpose.  Eames  man,  5  Bann.  &  Ard.  Pat.  Cas.  530. 
f.  Godfrey,  i  Wall.  (U.  S.)  178.  The  use  2.  If  the  invention  consists  not  only 
,  of  two  parts  of  a  combination  consisting  in  the  combination  but  also  in  the  im- 
of  three  parts,  with  a  third  part  substan-  provement  of  several  of  the  parts  of 
tially  different  in  its  manner  of  arrange-  which  the  combination  is  composed,  the 
inen't  and  connection  with  others,  is  violation  of  one  of  them  is  an  infringe- 
not  an  infringement.  Brooks  r.  Fiske,  ment.  Parker  z\  Haworth,  4  McLean 
15  How.  (U.  S.)  212;   Wilcox  V,  Komp,  (U.  S.)  370. 

7  Blatchf.  (U.  S.)  127.  Where  defendant         Where  a  party  has  invented  a   new 

does  not  use  same  combination  and  em-  element  and  a  new  combination  of  ele- 

ploys  no  device  as  an   equivalent   and  ments,  previously  used  and  well  known, 

ftubstitute  for  omitted  element,   no  in-  his  property  consists  in  the  element  and 

fringement.     Water  Meter  Co.  v.  Des-  the  combination  and  his  patent  is  in- 

p<!r,  loi  U.  S.  332;  Gage  f.  Herring,  107  fringed  by  the  use  of  either.     Union  Su- 

C  S.  640;  Yale  Lock  Co.  t'.  Sargent,  gar  Refin.    Co.  v.  Mathiesen,  3    Fish. 

I  17  L'.  S.  536;  s.  c,  35  Pat.  Office  Gaz.  Pat.  Cas.  601. 

2S5.  8.  Where  some  parts  of  a  combina- 
i.  No  one,  by  combining  several  de-  tion  are  new,  and  those  parts  arc  taken 
vices,  each  of  which  is  old,  can  deprive  and  used  in  the  same  manner  but  with 
others  of  the  right  to  use  them  in  new  different  things  from  the  rest  of  4he  com - 
combinations.     Hailes  t'.  Van  Wormer,  bination  patented,  a  part  of  the  patented 
7  Blatchf.  (U.  S-)  443;  Pattee  v.  Moline  invention  is  taken  although  the  whole  is 
Plow  Co.,  10  Biss.  (C.  C.)  377;  s.  c.  23  not,  and  it  is  an  infringement  to  that  ex- 
Pat.  Office  Gaz.  173;  s.  c,  9  Fed.  Rep.  tent.     Sharp  v,  Tifft,  5  Bann.  &  Ard. 
821.  Pat.  Cas.  399;  s.  c,  3  Fed.  Rep.  697;  s. 
If  the  elements  are  not  connected  and  c,  iS  Blatchf.  133;  s.  c,  17  Pat.  Office 
Arranged  in  the  same  manner,  there  is  Gaz.  1282. 

no  infringement    Singer  v.  Wamsley,  1        4.  La  Rue  v.  Western  Electric  Co., 

Kish.  Pat  Cas.  55S.     Where  acombi'na-  28  Fed.  Rep.  45;  s.  c,  36   Pat   Offioe 

tion  ia  for  a  particular  purpose,  the  field  (>uz.  453. 
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tee  claims  only  the  combination  in  his  patent,  he  cannot  set  up 
the  invention  of  the  parts,  and  he  is  also  restricted  to  any  mate- 
rial or  shape  claimed.* 

(6)  Use  of  Co7nbination  for  Different  Purpose, — The  use  of  the 
combination  for  a  different  purpose  from  that  for  which  it  was 
designed  is  an  infringement.* 

7.  Infiringement  of  Process. — (i)  Special  Definition, — The  infringe- 
ment of  a  process  takes  place  where  a  certain  kind  of  work  is 
done  in  substantially  the  same  manner  and  by  substantially  the 
same  mechanism  as  that  set  forth  in  the  patent;*  or,  as  ex- 
pressed  in  the  older  cases,  by  substantial  identity  in  the  applica- 
tion of  the  principle  in  the  patented  process  and  alleged  infringe- 
ment * 

1.  Where  a  party  claims  as  his  in-  8.  A  patent  for  a  method  of  doing  a 
vention  only  the  combination  which  he  certain  kind  of  work  is  not  infrins^td 
describes,  the  separate  constituent  parts  unless  the  work  is  done  in  sub&tantialiv 
of  such  combination  must  be  regarded  the  same  manner  and  by  substantiallv 
as  old  or  common  and  public.  Kowell  the  same  mechanism.  Cross  v.  Camer- 
V.  Lindsay,  19  Pat.  Office  Gaz.  156^;  s.  on.  23  Pat.  Office  Gaz.  741;  s.  c^  14 
c,    10  Biss.  (U.  S.)  217;  s.   c,  6   Fed.  Fed.  Rep.  576. 

Rep.  29a  4.  Where     a     person    has    invented 

It  is  not  necessary,  in  order  to  consti-  some     mode     of   carrying   into  effect 

tute  an  infringement  of  a  combination,  a  law    of   natural   science    or   a  ruie 

patented  as  such,  that  the  whole  combi-  of  practice,   he  is  entitled   to   protect 

nation  should  be  used.     If  a  part  of  it  himself  from  all  other  modes  of  making 

only,  that  separated  from  the  fest,  was  the  same  application.     The  suh&ianlial 

new  and  patentable  to  the  inventor,  is  identity^  therefore^  that  is  to  be  looted 

used,  taking  that  part  is  an  infringement  to  respects  that   which  constitutes  ike 

pro  tanto.     Adair  v.  Thaver,  5  Bann.  essence  of  the   invention^   namely,  the 

&  Ard.  Pat.  Cas.  ii8;8.  c,  17  Blatch.  (U.  application    of   the    principle.    If  the 

S.)  468;  4   Fed.   Rep.   441;    LaRue   v.  mode  of  carrying   the  same  principle 

Western  Elect.  Co.,  36  Pat.  Office  Gaz.  into      effect      still     shows      that    the 

453.  principle  admits  of  the  same  application 

2.  The  defendant  used  the  combi-  in  a  variety  of  forms  or  by  a  varietr  of 
nation  as  constructed  by  patentee,  and  apparatus,  such  mode  is  a  piracy  of  the 
without  any  change  or  modifica-  invention.  But  if  the  defendant  has 
tion  but  for  another  purpose.  Heldy  adopted  variations  that  show  that  the 
infringement.  The  patentee's  exclu-  application  of  the  principle  is  varied, 
sive  right  is  to  the  manufacture,  use  that  some  other  law  of  science  or  rule 
and  sale  of  his  invention,  and  for  any  of  practice  is  made  to  take  the  place  ot 
and  all  purposes.  Cincinnati  Ice  Ma-  that  which  the  patentee  claims  as  the 
chine  Co.  v,  Foss  Schneider  Brewing  essence  of  his  invention,  then  there  is 
Co.,  31  Fed.  Rep.  469.  no  infringement.      Wintermute  r.  Red- 

The  defendant  had  employed  none  of  ington,    1     Fish.  Pat.  Cas.  239;  Tilgh- 

the  elements    of   the    patent,   but   the  man  v.  Werk,  2  Fish.  Pat  Cas.  229. 

equivalent  of  each  of  them.     Held^  an  As  the  5bject  of  the  patentees  is  the 

infringement    results    when    defendant  same,  the  only  enquiry  is  whether  the 

employs  the  equivalents  of  the  combi-  object  is  obtained   by  substantially  the 

nation  claims  of  the  patent  in   suit  for  same  means.     The  idea  of  Whitney  wa.* 

substantially   the   same   purposes   with  undoubtedly   arresting    the  contraction 

substantially  the  same  results.     Barnes  before   any  remediless  strain  has  com- 

V.    Rattenburg,    40    Pat.    Office    Gaz.  menced   and  regulating  the  cooling  .*o 

693.  that  the  parts  of  the  wheel  may  main- 

iVhere  the   parts  in  the  defendant's  tain  an  equal  temperature  at  all  stages 

combination  could  not  be  used  in   the  of  cooling. 

plaintiffs  machine  there  is  no  infringe-  Manifestly  the  process  of  the  dcfend- 

went.    Gray  v.  Bangs,  40  Pat.  Office  ant  embodied  the  same  idea  and  carried 

Gaz.  812.  it  out  by  means  identical  in  principle* 
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lalHiigmiiflnt  CteneraUy.       INFRINGEMENTS.        Infringement  of  Froeeae. 

(2)  Omission  of  Step  or  of  Use  of  Ingredient — Formal  Change. 

— A  process  which  omits  one  of  the  elements  in  a  patented  pro- 
cess and  does  not  employ  an  equivalent  *  in  the  place  of  the  step 
omitted,  or  ingredient  disused,  is  not  an  infringement.  But  for- 
mal changes  do  not  avoid  the  patent.* 

It  reheats   the    wheels   when   removed  them  liable.     Hammerschlag  v.  Garrett, 

from  the  molds  to  the  chamber  or  pit  10  Fed.  Rep.  479;  s.  c,  21   Pat.  Office 

It  prolongs  the  cooling  in  connection  Gaz.  1 199.     Especially  when  that  step  is 

with  the  reheating,  and  it  subjects  the  emphasized.        VanCamp  v.   Mayland 

rapidity  of  cooling  to  the   control   of  Pavement    Co.,    43    Pat,    Office    Gaz. 

the  operator.     Mowry   r.   Whitney,   14  884;  s.  c,  34  Fed.  Rep.  740. 

Wall.  (U.  S.)  620.  Where  a  claim  was  for  a  complete 

Where  an  individual  has  discovered  a  method,   and   part  of  it  only  was  used, 

new  principle  and  a  process  by  which  it  keld^  that  it  was  not  infringed.    Byam 

is  made  practical  and  operative,  his  pat-  v.  Farr,  i  Curt.  (U.  S.)  260. 

ent  covers  all  modes  and  processes  by  Obemlcal  Proeett. — Omission  of  one 

which  the  principle  of  his  invention  is  essential  part  of  a  process  without  sub-, 

made  operative  in  practice   and  is  in-  stituting  a  chemical  equivalent   is  not 

fringed  by  adopting  the  principle  to  an  infringement.     Dittmar  v.  Rix,  17  Pat. 

available    or  practical    extent.     Tilgh-  Office   Gaz.  973;  s.  c,  5  Bann.  &  Ard. 

man  v.  Werk,  i  Bond  (U.  S.)  511;  s.  c,  Pat.   Cas.    240.     See  also  snpray  this 

2  Fish.  Pat  Cas.  229.  title,  EquivALENTs  of  Substance. 

IbumfiLotnre  and  Sale  of  Article  Made  Omission  of  one  essential  part  of  a 

by  Procett. — If  a  patent  is  for  a  process,  process  without  substituting  a  chem- 

the  manufacture  and  sale  of  an  article  ical    equivalent    is    not    infringement, 

made  according  to  the  process  is  an  in-  Dittmar  v,   Rix,    17   Pat.  Office  Gaz. 

fringement.       Bridgeport    etc.    Co.    v,  973;  s.  c,  5   Bann.   &   Ard.   Pat  Cas. 

Hooper,    5    Fed.    Rep.    63;    s.    c,    18  240;  s.  c,  i  Fed.  Rep.  342. 

Biatchf.  (U.  S.)  459; *s.  c,  20  Pat.  Office  A  machine  which  omits  an  essential 

Gaz.    156.     Anyone  who  produces  the  element  of  another  does  not  infringe  it. 

result  contemplated  by  the  patentee  by  Hammerschlag    v.    Garrett,    10    Fed. 

such  use  only  of  the  described  means  as  Rep.   479;    s.  c,  2X    Pat.   Office   Gaz. 

is  essential  to  that  end,  uses  his  process  HQO* 

and  is  an  infringer.      Roberts  v.  Roter,  The  omission  of  an  article  which  is  not 

5  Fish.  Pat.  Cas.  295.  essential  without  introducing  any  new 

It  would  seem  that  where  a  patent  is  essential   element  is  a  colorable  altera- 

obtained  without  a  claim   to  the  inven-  tion.      Conover      v.      Dohrmann,     6 

tion  of  the  machinery   through  which  Biatchf.  (U.  S.)  60;  s.  c,  3   Fish.  Pat. 

a  valuable  result  is  produced,  a  precise  Cas.  382. 

specification  is   required,  and  tke  test  2.  Formal  Chang ei  In  Prooeii  BqniYa- 

of  infringement  is  whether  the  defend-  lent. — Where   the    defendant    did   not 

ant  has  used  substantially  the  same  pro-  vary  the  process  or  mode  of  working, 

cess  to  produce  the  same  Vesult     LeRoy  or  its  essential  conditions,  but  applied  a 

r*.  Tatham,  14H0W.  (U.  S.)  1^9-  new  solution,  worked  in   the  same  way 

1.  Dittmar    v.    Rix,  17    I^at   Office  and   under  the  same  conditions  as  the 

Oaz.  973;  8.  c,  5  Bann.  &  Ard.  Pat.  Cas.  solutions  of   the   plaintiff,  it  is  an  in- 

240;  s.  c,  I  Fed.  Rep.  342;  VanCamp  i'.  fringement    of    the    plaintiff's    claim. 

Maryland  Pavement  Co.,  43  Pat.  Office  United    Nickel   Co.   v.   Pendleton,    15 

Oaz'884«  Fed.  Rep.  739;  s.  c,  21  Biatchf.  (U.S.) 

Where  defendant's  process  is  not  the  226;  s.  c,  24  Pat  Office  Gaz.  704. 

patented  process,' but  omits  a  patented  Ohanfe  In  Degree. — That  a  process 

f»tep  and  includes  in  its  stead  one  which  requiring  a  certain  degree  of  heat  was 

the  patentee  desired  to  avoid,  it  is  not  not   limited   to   the  exact  degree,  and 

an  infringement.     Cotter  r.  New  Haven  that    a    slight    lowering    of  the  heat. 

Copper  Co.,  13  Fed.  Rep.  234.  counteracted  by  extending  the  process 

Parte  Claimed  Mnet   be   Bmployed. —  a  fraction  of  the  time,  or  other  depart- 

Every    successive     step    that    is    enu-  ures   not  substantially  different,  would 

merated  in  a  process  must  be  regarded  not    avoid     infringement      American 

AA  an  essential  part,  and  must  be  cm-  Wood  Paper  Co.  v.  Glen   Falls   Paper 

ployed    by    the    defendants   to  render  Co.,  8  Biatchf.  (U.  S.)  513. 
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Infrlngvmeat  OeaenUy.        INFRINGExMEN  TS,      Infringement  bj  Um,  etc. 

(3)  Process — Hotv  Far  Independent  of  Machinery, — An  inventor 
of  a  process  is  entitled  to  cover  all  machinery  which  effects  sub- 
stantially the  same  result  in  the  same  way.* 

(4)  Process  and  Product, — A  patent  for  an  article  made  by  a 
certain  process  is  not  infringed  by  the  use  of  another  process.* 
But  an  article  not  patented  as  a  mere  product  of  a  process  is  in- 
fringed by  its  manufacture  by  another  process.* 

8.  Infiingement  by  Use  of  Part  of  Patented  Maehine. — A  patent  for 
an  entire  machine  which  is  substantially  new  is  infringed  by  the 
use  of  a  part,*  and  a  patent  for  several  distinct  improvements* 
by  one  of  the  improvements.® 

Semhle^   the   substitution   of   heated  3.  Every    patent     for  a    product  or 

air    or    fire    heat    for   steam   heat,   as  composition  of  matter  must  identify  it  so 

claimed    in  a  process,  is   an   evasion,  that  it  can  be  recognized  aside  from  ihe 

American    Wood    Paper  Co.  v.   Glen  description  of  the  process  for  making  it. 

Falls   Paper  Co.,  8   Blatchf^  (U.   S.)  or  else  nothing  can  be  held  to  infringe 

513.  the  patent  which  is  not  made  by  that 

Two  Steps  out  of  One. — A  process  of  process.     Cochrane  v.  Budische  Anilin 

one  step  is  not  avoided  by  the  use  of  a  etc.,  xii    U.  S.  310;  s.  c,  27  Pat.  Office 

process  of  two  steps,  one  of  which  is  Gaz.  Si 3. 

the   same   as  that  of  the  patented  pro-  When  a  product  arrived  at  by  certain 

cess.     American  etc.  Co.  t*.  Fibre   etc.  defined  stages  or  processes  is  patented. 

Co.,  6  Blatchf.  (U.  S.)  27.  only   those   things   can    be  considered 

Where  the  same  process  was  used,  equivalents    for    the    elements   of  the 

for  the  same  purpose  and  with  the  same  manufacture  which  perform   the  i>ame 

results,  although  with  a  higher  degree  of  function  in  substantially  the  same  way. 

heat;'  it  was  held  an  infringement  of  the  Goodyear  D.  V.  Co.  v.  Davis,  102  I'.  S. 

patented   process.      Cary  r.   Wolff,  32  222;  s.  c,  19  Pat.  Office  Gaz.  543. 

Pat.  Office  Gaz.  257.  4.  If  the  defendant  made  a  substnn- 

Where  a  patent  stated  that  a  certain  tial  partof  the  exclusive  invention  of  the 
process  conducted  at  a  certain  pressure  patentee  and  distinguishable  from  other 
and  temperature  would  involve  parts  of  the  machine,  it  would  be  an  in- 
the  saving  of  a  certain  quantity  of  the  fringcment.  Washburn  i*.  Gould,  3 
chemical  used,  which  saving  would  Story  (U.  S.)  122.  It  is  not  necessarv  to 
increase  with  an  increase  of  pressure,  take  the  whole  of  a  patented  invention 
it  was  held  infringed  by  a  process  to  constitute  an  infringement.  The  pat- 
employing  heat  below  the  minimum  ent  gives  exclusive  enjoyment  of  the 
given.  American  Wood  Paper  Co.  f.  whole  patented  invention,  and  taking 
Heft,  3  Fish.  Pat.  Cas.  316.  one   feature  is   infringement  ^r^ /ff*/*'- 

1.  Bridge   v.  Brown,  1    Holmes    (U.  Felter  v.  Newhall,  17  Fed.  Rep.  S41;  ^ 
S.)  53.  c,  25  Pat.  Office- Gaz.   502;   the  use  o\ 

In  considering  the  question  as  to  the  part  of  an  invention  covered  by  a  patent 

infringement  of  a  process,  it  is  imma-  may      constitute       an  ,    infringement, 

terial  whether  defendant's  machinery  is  Mathews  7'.  Spangenberg,  15  Fed.  Rep. 

the    same    as    that    described    by   the  813;  s.  c,  23  Pat.  Office  Gaz.  1624. 
plaintiff,  as  that  forms  no  part  of  the         A  patent  for  an  entire  machine  which 

invention;    the    enquiry    is,    does    the  is  substantially  new  is  infringed  bv  the 

defendant,  whatever   his   machinery  is,  use  of  a  part.     Moody  r.  Fiske,2  M*'** 

produce     the     same     result    according  (U.  S.)  112;  s.  c,  i  Rob.  Pat.  Cas. 31-; 

to  the  plaintiff's  process.     Tilghman  v,  to  constitute  infringement  the  whole  ot 

Mitchell,  9  Fish.  Pat.  Cas.  18.  the  patented  machine  need  not  beu^ed. 

2.  Merrill  v.  Yeomans,  i  J3ann.  &  but  only  a  part.  Foss  r.  Herbert  i  Bi^-^. 
Ard.  Pat.  Cas.  47.  (U.  S.)i2i;  s.  c,  2  Fish.  Pat.  Cas.  13:. 

A  patent  for  a  chemical  process  is  not  5.  A  patent  for  several  distinct  im- 

infringed  by  a  different  process,  although  provements,  which  are  clearly  specified, 

the    same    article    is    produced    by   it,  is   infringed   by   the   use  of  one  ot  the 

Rumford  Chemical  Works  xk  Lauer,  10  improvements.'  Moodv  v.  Fiske.  iMa'*. 

Blatchf.  (U.  S.)  122;  s.  c.  5    Fish.  Pat.  (U.  S.)  112;  s.  c,  i    Rob.  Pat.  Cas.V-- 

Cas.  615;  6.  c,  3  Pat.  Office  Gaz.  349.  6.  See  also  supriu  this  title  Infringe- 
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BighU  of  Improvtr. 


9.  Rights  of  Improver  and  Original  Patentee  to  Improved  Machine. 
— Where  an  original  machine  and  an  improvement  are  both 
patented,  neither  patentee  can  use  what  does  not  belong  to  him.* 
The  improver  cannot  use  the  original  patent,*  and  has  no  right  to 
sell  or  make  it,  even  if  his  invention  is  useless  without  it.  The 
original  patentee,  on  the  other  hand,  cannot  use  the  improve- 
ment.* 

10.  Construction  of  Patent. — (i)  Construction  Generally — Who  to 


MENT  OF  Combination.  Where  a 
machine  is  patented  in  the  aggregate, 
third  parties  may  not  deny  an  infringe- 
ment on  the  ground  that  they  omit  ma- 
terial parts  or  use  fewer  elements  or  sub- 
f^titute  equivalents.  The  question  is, 
is  the  alleged  infringement  substantially 
the  same  machine?  Rich  v.  Close,  8 
Blatchf.  (U.  S.)  14.  Where  two  ma- 
chines were  patented  conjointly 
the  patent  is  infringed  by  the  use  of 
either.  W^yeth  f.  Stone,  i  Story  (U.  S.) 

-273- 

1.  Robertson  i'.  Blake,  i)\  U.  S.  728; 

P.  c,  II  Pat.  Office  Gaz.  877, 

Applied  to  Comblnationt. — A  patent 
for  a  combination  involving  a  former 
patented  combination  cannot  confer 
upon  the  holder  even  a  prima  facie  right 
to  make  the  prior  combination  any 
more  than  the  patent  to  the  latter  can 
confer  upon  its  holder  the  right  to  make, 
%%-ithout  the  consent  of  the  former,  the 
combination  covered  by  the  patent  to 
the  former.  Goodyear  v.  Evans,  6 
Blatchf  (U.  S.)  121." 

A  patented  improvement  does  not, 
fer  se^  give  the  right  to  use  the  thing 
improved  and  the  patentee  of  the  thing 
improved  may  not  use  the  improve- 
ment. Arkill  r.  Ilurd  Paper  Bag  Co., 
7  Blatchf  (U.  S.)  475. 

2.  Gray  r.  James,  Pet.  (U.  S.)  394; 
Colt  r.  Mass.  Anns  Co.,  i  Fish.  Pat.. 
<Jas.  108;  Star  Salt  Castor  Co.  f. 
Crofisman,  4  Cliff.  (U.S.)  568;  Water- 
burv  Brass  Co.  v.  N.  Y.  etc.  Brass  Co., 
•5  Fish.  Pat.  Cas.  43;  W'inans  i».  New 
Vork  etc.  R.  Co.,  4  Fish.  Pat.  Cas.  i: 
Whipple  V,  Baldwin  Mfg.  Co., 4  F'ish. 
I'at.  Cas.  29;  Nathan  t".  N.  Y.  Elevated 
K..  Co.,  2  Fed.  Rep.  225;  s.  c,  5  Bann. 
S:  Ard.  Pat.  Cas,  280;  Cook  r.  How- 
ard, 4  Fish.  Pat.  Cas.  269;  Carter  r. 
leaker,  i  Sawy.  (U.  S.)5I2;  s.  c,  4  Fish. 
F'at.  Cas.  404. 

A  patented  improvement  on  a 
patented  invention  does  not  confer  the 
ri^ht  to  use  the  invention.  Spaulding 
T'.  Tucker,  i  Deady  (U.  S.)  649; 
f  I  artshorn  v.  Tripp,  7  Blatchf  (U.  S.) 
1  ^o.     Or  any  right   whatever    to   the 


first  invention.  Havs  r.  Suitor,  i 
Bond  (U.  S.)  279;  s'  c,  i  Fish.  Pat. 
Cas.  532. 

Letters  patent  for  an  improvement 
made  to  a  patented  machine  by  addi- 
tional features  having  no  material  ef- 
fect ^upon  the  character,  operation  or 
result  produced  do  not  confer  upon  the 
subsequent  patentee  a  right  to  use  the 
original  device.  Bostock  v.  Goodrich, 
29  rat.  Office  Gaz.  278;  s.  c,  21  Fed. 
Rep.  316. 

An  improvement  embodying  the 
patented  device  improved  on  gives  no 
right  to  such  a  device  without  a  licence 
from  the  patentee  of  the  original  de- 
vice. Hartshorn  v.  Tripps,  7  Blatchf. 
(U.  S.)  120;  Blake  r.  Stafford,  6 
Blatchf.  (U.  S.)  195;  Goodyear  v.  Mul- 
lee,  3  Fish.  Pat.  Cas.  420;  Carr  v. 
Rice,  1  Fish.  Pat.  Cas.  198.  Althougli 
a  man  may  make  valuable  improve- 
ments on  a  patented  machine,'and  ob- 
tain patents  for  them,  he  cannot  use 
the  elements  of  the  original  machine 
without  infringing  on  the  first  patent. 
LaBaw  v,  Hawkins,  i  Bann.  in  Ard. 
Pat.  Cas.  428;  s.  c,  6  Pat.   Office   Gaz. 

Changes  in  the  details  of  construc- 
tion of  a  patented  article  may  be  pat- 
entable as  improvements,  but  afford  no 
protection  against  an  infringement  of 
the  original  patent.  White  v.  Heath, 
10  Fed.  Rep.  291. 

3.  No  one  having  the  right  to  use  an 
original  patented  invention  can  use 
the  improvement  thereon  without  the 
improver's  licence.  Woodworth  v, 
Rogers,  3  Wpodb.  &  M.  (U.  S.)  135;  s. 
c,  2  Rob.  Pat.  Cas.  629. 

An  improver  of  a  certain  part 
of  a  known  machine  cannot  treat 
as  an  infjringer  another  improver 
of  the  previously  existing  machine  or 
machines,  by  using  a  form,  con- 
struction, device  or  combination 
substantially  different  from  that 
patented  sind  invented  by  plaintiff, 
though  performing  same  functions. 
Taylor  v.  Garretson,  9  Blatchf.  (U.  S.) 
150;  s.  c,  5  Fish.  Pat.  Cas,  116. 
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Infringement  OeneraUy.        INFRINGEMENTS.  Conrtrnction  of  Pateot 

Construe. — The  construction  of   the  patent*  of  the  specification' 

of  the  words  contained  therein,^  and  the  settlenient  of  its  mean- 
ing,* is  always  for  the  court,  and  the  application  of  this  con- 
struction  to   the  facts   is  for   the     jury.*     Generally,  a  patent 

should  be  construed    liberally ,•  and   in   such  a  way  as  to  sus- 

1.  Teefte  v,  Phelps,  i  McAII.  (U.  S.)  Where  a  Patent  Admits  of  Two  Cob 
48;  Whitney  v.  Emmclt,  i  Bald.  (U.  •tmctloni. — Where  a  patent  admits  ot 
5.)  303;  Blanchard  f.  Sprague,  2  Story  two  constructions,  one  of  a  mere  rcsu'. 
(U.  S.)  164;  Davoll  V.  Brown,  i  which  would  be  void  and  the  other  of 
Woodb,  &  M.  (U.  S.)  53;  Nat.  Car  etc.  the  means  of  accomplishing  such  rcsu.? 
Co.  V.  Terre  Haute  etc.  Car  Co.,  19  which  would  be  valid,  it  should  be 
Fed.  Rep.  514.  favorably   construed     to     sustain    the 

2.  Parker  v,  Hulme,  1  Fish.  Pat.  patent,  if  it  can  fairly  be  done.  Cora 
Cas.  44;  Teese  v.  Phelps,  McAll.  (U.  Planter  Patent  (Brown  v.  GuildJ.  23 
S.)  48.  Wall.  (U.  S.)  181. 

3.  Washburn  xn  Gould,  3  Stoi^'  (U.  A  claim,  which  would  be  void  ai 
S.)  122.  merely   functional,  would  be  construed 

4.  Emerson  v.  Hogg,  2  Blatchf.  (U.  in  connection  with  the  described 
S.)  X.  means  in  the   reissue,  but  so  as  not  to 

Exception. — Except  where  the  patent  embrace  any  invention  broader  in  its 

contains    technical  words  or    phrases,  scope   than  the  original.    Turbine  etc 

or  terms  of  arts  which  require  explana-  Mfg.  Co.  v.  Ladd,  2  Bann.  &  Ard.  PaL 

tion  by  parol  testimony.     Union  Sugar  Cas.  4S8.     The   court   prefers  to  adopt 

Co.  V.   Mathiesen,  9  Blatchf.  (U.  S.)  that  construction   of   a   patent  whidi. 

156;  8.  c,  2  Fish.  Pat.  Cas.  600.  although  limiting  the  scope  of  the  claim. 

5.  Teese  v.  Phelps,  i  McAll.  (U.  secures  to  the  inventor  all  that  he  has 
S.)  48.  To  determine  whether  it  has  actually  invented,  and  no  more,  rather 
been  infringed  and  the  amount  of  dam-  than  to  adopt  one  which  would  render 
ages,  is  for  the  jury.  Nat.  Car  etc.  Co.  the  patent  invalid,  or  one  which,  being 
V,  Terre  Haute  Car  etc.  Co.,  19  Fed.  broader  than  the  invention,  would  he  a 
Rep.  ^14.  barrier   in   the  way  of  future  progress 

6.  Patents  should  be  construed  lib-  and  invention.  Goodyear  D.  V.  Co.  r. 
erally  to  support  the  clainvi  of  meri-  Davis,  3  Bann.  &  Ard.  Pat.  Cas.  115. 
torious  inventors.  Parker  v.  Sears,  x  For  Result  to  be  Ck)n8tnied  for  Means 
Fish.  Pat.  Cas.  93.  So  as  to  — That  in  all  cases  where  the  claim  H 
effect,  if  practicable,  the  object  and  for  the  result,  it  must  be  construed  to 
end  designed.  Judson  v.  Moore,  i  mean  the  means  by  which  the  result  is 
Bond.  (U.  S.)  285.  Ut  res  magis  produced  whether  there  be  any  reference 
valeat  quant  pereat,  Goodyear  v,  to  the  specifications  in  the  claims  or  not 
Providence  Rubber  Co.,  2  Cfiff.  (U.  Henderson  v.  Cleveland  Co-operative 
^•)  351;  Schillinger  f.  Gunther,  14  Stove  Co.,  2  Bann.  &  Ard.  Pat  Ca>. 
Blatchf.  (U.  S.)   152;  s.   c,  2   Bann.  &  604. 

Ard.  Pat,  Cas.  544!      So  as  if  possible  •  Patents  for  inventions  are  not  to  be 

to  secure  to  an  inventor   what  is  really  treated  as  mere  monopolies,  and,  there- 

his    invention.     Hale    v,   Stimpson,    2  fore,  odious  in  the  eyes  of  the  law;  but 

Fish.     Pat.     Cas.  565;     Woodman    v.  they  are  to  receive  a  Hberal  construction, 

Stimpson,   3    Fish.  Pat.  Cas.  ^;  Bus-  and  under  the  fair  application  of  the 

sey  V.  Wager,  9  Pat.OiBce  Gaz.  300.  rule, "  ut  res  magis  valeat quam  ftrmC 

It  is  the  duty  of  the  court  to  sustain  are,  if  practical,  to  be  so  interpreted  as 

the  patent,  not  to  seek  reasons  to  over-  to  uphold  and  not  to  destroy  the  right 

throw  it.     Adams  v,  Joliet  Mfg.  Co.,  3  of  the  inventor.    Turrill  v,  Mich.  etc. 

Bann.  &  Ard.  Pat.  Cas.  4.  R.  Co.,  i    Wall.  (U.  S.)  491;  Ryan  r. 

Where  an  inventor  was  not  fully  in-  Goodwin,  3  Sumn.  (U.  S.)5 14;  Stover?, 

formed  as  to  the  peculiar  use  of  an  ele-  Halsted,  3  Bann.  &  Ard.  Pat  Cas.  98" 

ment    of    his     combination,    still    had  s.  c,  13   Blatchf.  (U.  S.)  95;  Francis  r. 

pointed  it  out  as  best  for  his  purpose,  a  Mellor,  i   Pat.  Office  Gaz.  48.    Should 

subsequent    discoverer  of  its    peculiar  be    construed    in    a    liberal   spirit,   to 

value  cannot  patent  its  use  in  the  same  sustain  the  just  claims  of  the  inventor, 

combination.     Bailey  Washing  Machine  Rubber   Co.  v.  Goodyear,  9  Wall,  (t^ 

Co.  V,  Lincoln,  4  Fish.  Pat.  Cas.  379.  S.)   788.      Courts    should    proceed  in 
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tain  it   and   give  the   patentee  what   he  has   really  invented.^ 

liberal  spirit  so  as  to  sustain  the  patent  strued   as   if  word   **woor'  was    used, 

and  construction  claimed  by  the  patentee  Reed  v.  Street,  34  Pat.  Office  Gaz.  339. 

himself,  if  this  can  be  done  consistently  Patent  Matt  be  Construed  with  Refer- 

with  the    language    he  has  employed,  ence  to  Prior  State  of  the  Art. — A  patent 

Klein  v.  Russell,  19  Wall.  (U.  S.)  433;  will  be  construed  in  the  light  of  uncon- 

Tondeur  v.  Stewart,  37  Pat.  Office  Gaz.  tradicted  testimony  as  to  prior  devices, 

672.  in  order  to  determine  its  scope.     Day  i\ 

1-  The  correct  rule    of  construction  Combination  Rubber  Co.,  2  Fed.  Kep. 

is  one  which  will  give  the  patentee  what  570.  Claims  must  be  construed  with  ref- 

he  has  really  invented  so  far  as  is  con-  erence   to   the  prior  state  of  the  art. 

sij^tent     with     the     language     of     his  Grier  v.  Wilt,  38  Pat.  Office  Gaz.  1365; 

description  and  claim,  both  of  which  are  Fitch  v,  Bragg,  20  Pat.  Office  Gaz.  1589. 

to  be  read  together.     Williams  v.  Boston  A  patent  should  be  construed  in  view 

etc.  R.  Co.,  17  Blatchf.  (U.  S.)  21.  of  the  prior  state  of  the  art,  to  deter- 

The  claims  of   the   patent  must   be  mine    what   the  inventor  has  actually 

construed,  if  that  can  be  properly  done,  accomplished,    and    this    having    been 

so    as    to    cover    the    real    invention,  found,    such    construction    should    be 

Barnes  v.  Straus,  9  Blatchf.  (U.  S.)  ^53;  given  as  will  secure  the  actual  inven- 

Bussey  v.  Wager,  2   Bann.  &  Ard.  rat.  tton  to  the  patentee,  as  far  as  consist- 

Cas.  231.  ent  with  giving  due  effect  to  the  language 

General  and  sometimes  special  words  of  the  specification  and  claim.  VanMar- 

in    the    claims    must    receive    such    a  ter  t*.  Miller,  15  Blatchf.  (U.  S.)  562; 

construction  as  may  enlarge  or  contract  Webster    Loom    Co.    v.    Iliggins,    15 

the  scope  of  the  claim  so  as  to  uphold  Blatchf.  (U.  S.)  349. 

that  invention,  and  only  that  invention,  Correspondence  with  the  Patent  Of- 

-which  the  patentee  has  actually  made  Ace. — The  construction  apparent  on  the 

and  described,  when  such  construction  face  of  a  patent  may  be  confirmed  by  the 

iK  not  absolutely  inconsistent  with  the  correspondence  of  the  patentee  with  the 

language  of  the  claim.      Estabrook  v.  patent  office,but  not  enlarged,  diminished 

Dunbar,   2    Bann.   &    Ard.   Pat.    Cas.  or  altered.     Goodyear  D.  V.  Co.  v.  Da- 

427.                      •  vis,  102  U.  S.  222.' 

Bzceptlon. — The  rule  that  a  claim'  What  Gonrta  WUl  Take  Judicial  Mo- 
should  be  construed  so  as  to  give  tlee  of  In  Gonatmlnf  a  Patent. — In  con- 
inventor  his  invention  does  not  apply  struing  the  general  language  in  the  de- 
>vhere  claims  are  expressed  in  scription  of  a  patent  the  commonest 
loose,  ambiguous  or  general  terms  for  knowledge  and  experience  in  the  busi- 
fraudulent  purpose  of  covering  subse-  ness  in  life  should  be  kept  in  view,  and 
quent  inventions.  Taylor  v.  Garretson,  a  patentee  with  such  knowledge  should 
9  Blatchf.  (U.  S.)  156.    '  not  be  presumed  to  describe  an  irapossi- 

AUovanee  to  be  Made  for  miteraoy  of  bility.    Tilghman  v.  Mitchell,  9  Fish. 

Patentee. — The  court  will  bear  in  min*d  Pat.  Cas.  18.  Courts  will  take  notice  of 

that  specifications  and  claims  are  ire-  whatever   is   generally    known    within 

quently  drawn  by  persons  unaccustomed  their   jurisdiction,    and   if   the  judge's 

to  the  use  of  exact  legal  phraseology,  memory  is  at  fault  he  may  refresh  it  by 

Menderson  v.  Cleveland  etc.  Co..  2  Bann.  resorting  to  any  means  for  that  purpose 

«V  Ard.  Pat.  Cas.  604;  Page  r.  Ferry,  i  which  he  may  deem  safe  and   proper. 

Fish.   Pat.  Cas.  29S.   In  det^cribing  his  This  extends  to  such  matters  of  science 

invention,  a  patentee  may  misuse  words,  as  are  involved   in   the  cases    brought 

but  in  seeking  his  meaning  the  ordinary  before  him.     Brown  v.  Piper,  91  U  .S. 

ftigntfication  of  the  words  he  uses  must  37.    The  court   is    permitted    to  avail 

have  weight.     Root  r.   Lamb,  19  Pat.  itself  of  common  knowledge  in  regard  to 

Office  Gaz. 937.  But  when  not  absolutely  matters  of  science,  and  by  that  knowl- 

Inconsistent    with    meaning  they  must  edge  of   the   state  of  the  art  to  define 

be  construed  to  give  the  patentee  his  in-  the  scope  of  the  patent.     Knapp  r.Bene- 

vention,  and   that  only.     Entabrook  r.  diet.  35  Pat.   Office  Gaz.   1226;   Brown 

Dunbar,  2  Bann.  &  Ard.  Pat.  Cas.  427;  v.  Piper,  91  U.  S.  37. 

Fitch  V.  Bragg,  8  Fed.  Rep.  588;  s.  c,  The   patent  should   be   read   by  the 

20  Pat.  Office  Gaz.  1589.  court  as  it  is  read  by  persons  skilled  in 

Carelesaneta. — Use  of  word   "warp"  the  art.    Tondeur  r.  Stewart,  37  Pat. 

for  **woof.*'     //</</,  patent    to  be  con-  Office  Gaz.  672;  s.  c,  28  Fed.  Rep.  5^>i. 
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(2)  W/un  Patentee  Is  Entitled  to  a  Broad  Construetion. — Paten- 
tees who  are  original  inventors  of  devices  are  entitled  to  a  broad 
construction  of  their  patents,*  but  a  mere  improver  is  confined 
to   his   particular  device,*  and  a  small   change  will    not  be  ex- 


1.  Where  the  patentee  is  first  in  the 
artf  his  patent  may  have  a  broader  con- 
struction; otherwise  it  is  limited  to  the 
particular  device.  Rapp  v.  Bard,  i 
Fish.  Pat.  Cas.  196.  A  party  who  in- 
vents a  new  machine  never  before  used 
and  procures  letters  patent  therefor,  ac- 
quires a  monopoly  as  against  all  merely 
formal  alterations  thereof.  Railroad 
Co.  x\  Sayles,  97  U.  S.  554. 

Where  the  inventor  is  first  in  the 
field  of  invention  his  claims  will  be  con- 
strued broadly.  Vogler  r.  Semple,  7 
Biss.  (U.  S.)  382;  Worswick  Mfg.  Co. 
r.     Buffalo,     27     Pat.      Office      Gaz. 

Where  something  elementary  hds 
been  discovered  and  consti^tes  fairly  a 
part  of  the  invention,  no  other  manufac- 
turer ought  to  be  permitted  to  use  that 
elementary  part  without  paying  tribute 
to  the  first  inventor  or  originator.  Cor- 
nell V,  Downer  etc.  Co.,  7  Biss.  (U.  S.) 

346. 

Schillinger  was  the  first  to  produce 
the  result  accomplished  by  the  tar 
paper.  He  is  entitled  to  all  means 
known  at  the  date  of  his  patent  by 
which  the  same  result  can  be  produced. 
Kuhl   V.   Muller,   28   Pat.  Office    Gaz. 

54»- 
If  he  be  the  original  inventor  of  the 

device  or  machine  called  the  divider, 
he  will  have  a  right  to  treat  as  in- 
fringers all  who  make  dividers  operating 
on  the  same  principle  and  per- 
forming the  same  functions  by  analo- 
gous means  or  equivalent  combina- 
tions, even  though  the  infringing  ma- 
chine may  be  an  improvement  on 
the  original  and  patentable  as 
such.  But  if  the  invention  claimed  be 
itself  an  improvement  on  a  known  ma- 
chine by  a  mere  change  in  form  or  com- 
bination of  parts,  the  patentee  cannot 
treat  another  as  an  infringer  who  has  im- 
proved the  original  machine  bv  use  of  a 
different  form  or  combination  perform- 
ing the  same  functions.  The  inventor 
of  the  first  improvement  cannot  invoke 
the  doctrine  of  equivalents  to  suppress 
all  other  improvements  which  are  not 
mere  colorable  alterations  of  the  first. 
McCormick  v.  Talcott,  20  How.  (U.  S.) 

403- 

\    party    being   the   first  to   apply   a 


valve  regulation  of  any  kind  to  a  burner, 
he  is  entitled  to  hold  as  infringers  all 
valve  regulations  applied  to  his  combi- 
nation which  perform  the  same  office  in 
substantially  the  same  way  as,  and  are 
known  equivalents  for,  his  form  of  valve 
regulation.  Clough  v.  Barker,  106  U. 
S.  t66;  s.  c,  26  Pat.  Office  Gaz. 
2167. 

Two  Patents,  Each  dalmlng  Broadly 
Same  IiiTentlon. — Where  two  patents 
have  been  issued,  each  claiming  broadly 
the  same  invention,  and  the  earlier  pat- 
entee is  held  the  first  inventor.  The 
claim  in  the  second  patent  must  be  re- 
stricted to  the  special  devices  there 
specially  described.  Richardson  r. 
Noyes,  10  Pat.  Office  Gaz.  507. 

2.  A*  patent  for  an  improvement 
merely  in  a  department  of  mechanics  to 
which  it  pertains  must  be  limited  in 
scope  to  the  arrangement  of  devices  de- 
scribed and  claimed;  and  cannot  be  ex- 
panded to  apply  to  substituted  de- 
vices, dissimilar  in  character  and 
form,  merely  because  .they  perform  the 
same  functions  or  because  the 
same  general  result  is  effected  bv 
both.  Dyer  v.  Nat.  Hod  Elevating 
Co.,  24  Fed.  Rep.  182.  Where  an  inven- 
tion is  of  an  improvement  upon  a  pre- 
existing machine,  the  patent  for  such 
invention  covers  only  the  improvement. 
Johnston  Ruffler  Co.  v.  Avctv  Machine 
Co.,  28  Fed.  Rep.  193.  A  device  acconi- 
•plishing  more  perfectly  the  same  thing 
as  a  prior  device,  keld,  the  claim 
must  be  limited  to  its  precise  construc- 
tion, whereby  it  accomplished  the  result 
more  perfectly,  and  not  include  other 
means  of  doing  it.  Matthew^s  v.  Shonc- 
berger,  18  Pat.  Office  Gaz.  1464. 

No  one  can  take  something  old  and 
apply  it  in  a  new  way,  or  in  a  new 
form,  so  as  to  produce  a  particular  re- 
sult, and  be  protected  by  the  patent 
law  beyond  the  particular  way  or  form 
or  device  and  the  application  he  has 
made.  Fuller  t*.  Yentzer,  i  Bann.  X 
Ard.  Pat.  Cas.  520. 

Limitation  of  Process  Claims  by  State 
of  the  Art. — A  claim  for  a  process  con- 
sistmg  of  several  steps  may  be  limited 
by  the  state  of  the  art  and  the  descrip- 
tion in  the  patent  to  the  instrumental- 
ities or  their  equivalents   as   described. 
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tended  beyond  the  change,^  and  where  the  advance  towards  the 
thing  desired  is  gradual,  each  inventor  is  entitled  only  to  his 
specific  form  of  device.* 

which  are  essential  to  the  carrying   out  of  his   own.     But   where   an   inventor 

of  the   process   claimed.     Lawther   v,  precedes  all  the  rest^  and   his   machine 

Hamilton,'  124   U.  S.  i;  s.  c.  (in  lower  performs  a  function   never  performed 

court),  21   Fed.  Rep.  Sii;  s.  c,  29  Pat.  by   any  earlier  machine,  the  court  will 

Office  Gaz.  449.  treat  as   infringers  all  who  accomplish 

Various  mechanical  equivalents  of  a  the   same   result   by   substantially   the 

device  had  previously  been  used.   Held^  same  or  sybstantially  equivalent  means, 

the   patent    covered   only   the   specific  Morly    Machine   Co.  v,  Lancaster,  23 

device.     Zane   v.   SofFe,  110  U.  S.  200;  Fed.  Rep.   344;  Mann    v.   Baytiss,    10 

6.  c.  26  Pat-  Office  Gaz.  737.  Pat.  Office   Gaz.  787;  ^urr   v.  Durvee, 

Where  the   state  of  the   art  shows  2    Fish.  Pat.   Cas.   275;  AfTg  1  Wall, 

that  there  was   no  room   for  a  great  (U.  S.)  531. 

original  discovery,  patentee  held  to  his         Where  a  patent  has  been   issued   for 

specific  improvement.     Root  v.  Lamb,  an  invention  which  consists  in  a  pecu- 

19  Pat.  Office  Gaz.  937;  s.  c,  7   Fed.  liar  arrangement  of  old  elements    or 

Rep.  222.  parts,  it  must  be  construed  strictly  and 

Where  a  slight  change  is   made  in  a  the   monopoly  limited  to  substantially 

machine  by  which  a  new   result  is  ob-  the  special  character  of  the  parts  and 

tained,  and  which  might  be  the  subject  the    peculiar    organization    described, 

of  a  patent,  courts  do  not  feel  inclined  Buzzell   r.    Andrews,   34    Pat.   Office 

to    extend    the    invention   beyond  the  Gaz.   830;    McCormick   v.  Talcott,  20 

mere  change;     but    where    sometiiing  How.    (U.    S.)    403;    Refiner    Co.   v, 

elementary   is   discovered   and  consti-  Mathiesen,  9  Blatchf.  (U.  S.)  156. 
tutes  fairly  a  part  of  the   invention  of       Merit  of  Embodying  Idea  Only. — An 

the  patentee,  then  1   do  not  think  that  inventor  entitled  to  the   merit  only  of 

any   other  inventor    or    manufacturer  embodying  the  idea  with  machinery  and 

ought  to  be  permitted  to  use  that  part  adapting  it  to  practical  use  in  a  new  and 

without  paying  tribute   to  the  first  in-  superior  mode  to  any  that  preceded  it, 

ventor  or  originator.     Cornell  i\  Dow-  in  order  to   establish   an   infringement 

neretc.  Co.,2  Bann.  &  Ard.  Pat.Cas.514.  against    the    defendants,    must    show 

Where  a  machine  is  limited  by  state  that  they  are  employing  substantiallv 

of  the  art,  a   machine   which    can    be  the  same  description  of  machinery,     f f 

forced  to  produce  a  similar  result  will  they  employ  machinery  of  a   diiferent 

not  be  held  an  infringement.     Buzzell  description,  a  different  mode  of  accom- 

X'.  Andrews,  34  Pat.  Office  Gaz.  830.  plishing  the  same  result,  the  patentee 

1.  Where  there  is  a  slight  change  In  has   no  groui)^   of  complaint.     Smith 

a  machine,  by  which   a  new  result  is  v.  Higgins,  2  Fish.  Pat.  Cas.  97. 
brought  about,  and  which   might  be  a         Where   the  state  of  the  art  is  such 

subject  of  a  patent,  courts  do   not  feel  that  the   field   of  invention   is  limited 

inclined   to  extend   the   invention    be-  and  circumscribed,  not  admitting  of  any 

yond  the   mere  change,  although  they  great    original    discovery,   the    patent 

may  be  inclined  to  support  the   patent;  must  be  strictlv   confined  to  its  claim, 

but  where  something  elementary  has  Adams   x).   Belfaire  Stamping   Co..  36 

been  discovered,  and  constitutes  fairly  Pat.  Office  Gaz.  567.     Patent  limited  to 

a  part  of  the  invention  of  the  patentee,  form  of  device.  Duff  v.  Sterling  Pump 

no  other  manufacturer  ought  to  be  per-  Co.,  107  U.  S.  636;    s.  c,  23  Pat.  Office 

mitted   to   use    that    elementary    part  Gaz.  1622. 

without   paying   tribute   to  the  first  in-         2.  A  party  who  invents   a  new  ma- 

ventor      or     originator.       Cornell     zk  chine   never  before  used,  and  procures 

Downer  etc.  Co.,  7  Biss.  (U.  S.)  346.  letters   patent   therefor,  acquires  a  mo- 

Where  an  invention  is  simply  an  im-  nopoly  as  against    all    merely   formal 

provement   on  a  known   machine  by  a  variations   thereof;  but  if  the   advance 

mere  change  of  form  or  combination  of  towards  the  thing  desired    is  gradual 

parts,  the   inventor   is  only  entitled  to  and  proceeds  step  by  step  so  that  no 

the   specific   form   of  device  which  he  one  can  claim  the  complete  thing,  each 

produces,  and  he  cannot  evoke  the  doc-  inventor  is  entitled  only  to  his  own  spe- 

trine  of  equivalents   to  suppress  other  cific  form  of  device.     Railroad  Co.  v. 

improvements  not  colorable   invasions  Sayles,  97  U.  S.  554. 
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(3)  IVhcn  Patentee  Limited  to  Precise  Invention  by  Actum  0} 
Patent  Office. — Where  the  patentee,  in  order  to  get  his  patent, 
accepts  one  with  a  narrower  claim  than  that  contained  in  his 
original  application,  he  cannot  extend  his  invention  beyond  his 
claim.* 

nL  IRRDTOEBS'— L  Kaking,  SeUing,  Vdng  Patented  Sem- 
Infringement  consists  in  making,  selling  or  using  a  patented 
machine,*   or   in    any   of    them   separately  *      And,  as  a  gen- 

» 

1.  Shcpard  v.  Carrigan,  xi6  U.  S.  den  v.  Ogden,  3  Fish.  PaL  Ca8.378. 
593;  Blades  v.  Rand,  37  Pat.  Office  Gaz.  Making  for  FhUotoplilcal  Bzperlmttti 
99;  s.  Cm  27  Fed?  Rep.  93;  Rocmer  v.  Hot  Inftlngement. — The  making  of  i 
Pcddie,  37  Pat.  Office  Gaz.  338;  8.  c,  27  patented  machine  for  philosophical  ex- 
Fed.  Rep.  702;  Phoenix  Caster  Co.  v.  periments  or  for  the  purpose  of  ascer- 
Spiegel,  26  Fed.  Rep.  272.  taining  the  sufficiency  of  the  machine 

A  patentee  is  not  at  liberty  to  insist  to  produce  its  described  effects,  is  not 

upon  a  construction  of  his  patent  which  an  infrinffement.    Whittemore  v.  Cui- 

hc  was  expressly   required  to  abandon  ter,  i  Gall.  (U.  S.)  432. 

and  disavow  as  a  condition  of  the  grant  Contra. — Experimental    making  and 

of  the  letters  by   the  office.     Sutter  v,  using     of  a    patented    invention  is  1 

Robinson,  no   U.S.   531;    Otes  Bros,  technicalinfnngement  Albright r.Cei- 

Mftr,  Co.  T'.  Cfrane  Bros.    Mfg.  Co.,  27  luloid    Harness  Trimming  Co,  12  Pat. 

Fed.  Rep.  ^50;  N,  Y.  Belting  etc.  Co.  r.  Office  Gaz.  227;  s.  c,  2  Bann.  &  Ard. 

Siblev,  23  Pat.  Office  Gaz.  1445.  Pat.  Cas.  629. 

In '  patents     for    .combinations    of  Muit  b«  Strictly  BxperlmeBtaL— An 

mechanism,   limitations   and   provisos,  experimental  use,  where  there  has  been 

especially  when  such  were  introduced  no  profit  and  no  sale,  will  not  render  one 

into  an   application  after  it  had  been  liable  for  infringement;  but  where,  as  a 

persistently  rejected,  must  be   strictly  matter  of  business,  products  of  so-ciiled 

construed   against  the  inventor  arid  in  experiments  have  been  throvm  on  ih? 

favor  of  the  public,  and  are  looked  upon  market  for  sale,   it  constitutes  an  in- 

in  the  nature  of  disclaimers.     Sargent  fringement      Poppenhusen     v.     New 

I'.    Hall    Lock    etc.  Co.,  114  U.  S.  63.  York  etc.  Co.,  2  Fish.  Pat.  Cas,  62. 

This  rule  holds  where  the  inventor  has  Making    for    Um  Abroad. — Damages 

acquiesced  in  a  rejection  made  by  the  will  be  allowed  on   machines  made  in 

patent  office  under  a  practice  afterwards  the   United   States,  in  violation  of  a 

overruled  by  the  supreme  court.  Blades  United  States  patent,   for  sale  abroai 

V.  Rand,  McNally  &  Co.,  37  Pat.  Office  Ketchum    Harvester  Co.  v.  John^^n 

Gaz.  99.  Harvester  Co.,  19  Blatchf.  (U.  S.j  3^7' 

A  limitation  in  a  patentee's  specifica-  The  preparation  and  sale  of  an  ar- 

tion  to  a  bustle  made  of  wire,  held  to  al-  tide  for  the  purpose  of  being  used  in 

low  the  public  to  make  and  sell  a  rattan  a  manner   that  will  occasion  a  conflict 

bustle  made  for  all  practical  purposes  in  with  the  claims  of  a  patent,  places  the 

imitation  of  it.    Shaver  v.  Skinner  Mfg.  person    so   doing  in  the  attitude  of  an 

Co.,  30  Fed.  Rep.  68.  infringer.     Rumford  Chemical  Worte 

a.  See  also    infra,  this  title,  Inten-  v.  Hecker,  xo  Pat.  Office  Gaz.  289;  *• 

TION  AS  Affecting  Infringement,  c,  2  Bann.  &  Ard.  Pat.  Cas.  251. 

8.   Whittemore  v.  Cutter,  i  Gall.  (U.  Bale. — ^The  sale  to  one  for  use  of  ma- 

S.)  429;  Brooks  V.  Bicknell,  3  McLean,  chines  embodying  the  patented  inven* 

U.  S.  250.  Or  things  patented  generally,  tions  of  another  is  an  invasion  of  the 

Rich  V,  Lippincott,  2  Fish.  Pat.  Cas.  i.  patentee's  rights,  and  such  a  conversion 

But  it  can  only  occur  by  actual  mak-  of   his    property   as  will    render  the 

ing,  using  or  selling  the  patented  device,  party  so  selling  liable  in  an  action  for 

Allis  V.  Stowell,  19  Pat.  Office  Gaz.  727.  a  tort.     But  in  such  case  the  patentee 

4.  KakiBg.  —  Making    alone  const! -  may  waive  the  tort  and  sue  in  assnmf' 

tutes  infringement.  Whittemore  v.  Cut-  sif  for  money  received  from  tjie  sale, 

ter,  I    Gall.    (U.  S.)  429.     Although  it  Ste^m  Stone'Cutter  Co.  t'.  Sheldon.  15 

is  neither  used   nor  sold.     Bloomer  v.  Fed.  Rep.  608. 

Gilpin,   4   Fish.   Pat.   Cas.  50.      Even  Where   the  defendant    makes  some 

though  the  maker  never  use  it.     Haul-  parts  of    a  device   which  arc  uselesi 
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eral    rule,    anyone^     guilty    of  contributing    to    an    infringc- 

'without  the  rest,  and  sells  them  to  be  persons  who  can  be  held  for  damages 

used  with  the  rest,  in  infringement  of  the  are    those  who  should   have  taken   a 

plaintiff  *8  device,  he   is  clearly  guilty  licence,  and   that  they  are   those   who 

of  infringement.     Wallace  v.  Holmes,  own    or    have    some    interest    in    the 

9  Blatchf.  (l^  S.)  65.  business  of  making,  using  or  selling  the 

To  sell  a  patented   article   to  others  thing  which   is   an   infringement,  and 

when   manufactured   by   another  is  an  that  an  action  at  law  cannot  be  main- 

infringement  of  the  patent.     Haselden  tained    against    the    directors,    share- 

V.  Ogden.  3  Fish.  Pat.  Cas.  378.  holders  or  workmen  of  a  corporation 

Sale  of  Katerials  1>y  Slierlff. — The  which  infringes  a  patented  improvement, 
sale  of  the  materials  of  a  patented  ma-  United  Nickel  Co.  v.  Worthington,  23 
chine  on  execution  is  not  an  infringe-  Pat.  Office  Gaz.  939.  « 
ment.  Sawin  v.  Guild,  I  Gall.  (U.  S.)  LlabUlty  of  Officers. — Directors  with - 
485.  out  control  are  not  liable  for  infringe- 
Where  the  infringement  shown  was  ment.  Jones  v.  Osgood,  6  Blatchf.  (U. 
by  proof  of  the  sale  by  defendants  of  S.)  435;  s.  c,  3  Fish.  Pat.  Cas.  591. 
a  can  purchased  for  and  by  direction  of  The  president  of  a  corporation  was 
the  orators,  but  in  the  usual  course  of  named  as  a  defendant  in  a  suit  against 
defendant's  business,  it  was  held  that  a  corporation,  but  was  not  served.  Ap- 
they  were  dealing  in  the  infringing  pearance  entered  for  defendants  gen- 
cans  in  such  a  manner  that  they  were  erally.  The  said  president  signed  and 
liable  to  an  account  and  to  be  enjoined,  swore  to  answer  as  one  of  defendants 
De  Florez  v,  Raynolds,  14  Blatchf.  (U.  and  owned  all  the  stock.  Held^  he  was 
S.)  505,  personally  liable  for  the  infringement, 

Uee. — ^To    use     a    patented     article,  Smith    v.   Standard    Laundry   Mach. 

though  made  by  another,  is  an  Infringe-  Co.,  27  Pat.  Office  Gaz.  393. 

ment.     Haselden  v.  Ogden,  3  Fish.  rat.  An   infringement  by  a  corporation 

Cas.  378.  for  the  benefit  of  the  corporation  must 

Maolilne  Constructed  Before    Patent  be  held  authorized  by  it.    Poppenhusen 

Granted. — A  patent  is  infringed  by  the  v,  N.   Y.  etc.  Co.  2  Fish.  Pat.  Cas.  62. 

use  of  a  machine  constructed  before  the  Ck)imtie8  are  liable  for  infringement, 

issuance  of  the  patent,  where  there  has  May    v.   County  of   Fond  du  Lac,  27 

been  no  abandonment  of  the  invention  Fed.   Rep.  691 ;  May  v.  Saginaw  Co., 

to  the  public  and   in   the  absence  of  32  Fed.  Rep.  629;  May  v.  Ralls  Co.,  31 

actual  or  implied  permission  from  the  Fed.  Rep.  473*  s.  c,  40  Pat.  Office  Gaz. 

inventor.     Kendal  v.  Winson,  21  How.  575;  May  v.  Logan  Co.,  30  Fed.  Rep. 

(U.  S.)  322.  250;    s.  c,  41    rat   Office   Gaz.  1387; 

An    invention    was     an    advertising  May  v.  Mercer  Co.,  30  Fed.  Rep.  246; 

hotel  register.  Held  that  the  keeper  of  a  s.  c,  41  Pat.  Office  Gaz.  815.     Contra, 

hotel   who  kept  such   a   register    was  May  r.  Juneau  Co.,  30  Fed.  Rep.  241; 

a  user  of  the  invention  and  liable  as  s.  c,  41  Pat.  Office  Gaz.  578;  Jacobs  v, 

such,   and   that    he   was   not    the   less  Hamilton  Co.,  i  Bond  (U.  S.)  500. 

liable  although   he  did   not  intend   to  Mnnleipal    Corporations. — A    city  is 

violate  the  rights  of  the  patentee  and  not    liable   for  the  use   of  a  patented 

desisted     when     notified.       Hawes    t\  article  by  its  school  committee.     Allen 

Washburne,  5  Pat.  Office  Gaz.  491.  v,  Brooklyn,  ±  Fish.  Pat.  Cas.  598. 

No    recovery  can    be    had    upon   a  A  city  is   liable  for  the  use  of  scats 

patent  for  using  a  machine  which  is  used   in   its   schools   in   violation  of  a 

neither  described    nor  claimed    in   it,  patent.  Allen  v.  New  York,  17  Blatchf. 

although   the  machine   was  originally  (U.  S.)  3^0.     For  a  patented  article  by 

devised  by  the  patentee  in  the  course  of  its   fire   department.     Brickill   v.  New 

experiments  which  resulted  m  produc-  York,  18  Blatchf.  (U.  S.)  273. 

ing  the  patented  machine,  and  although  Infringement  by  Contractor  Does  Not 

it     has    been     the    most'    extensively  Bender  Other  Party  Liable. — Infringe- 

adopted.     Evarts-v.  Ford,  ^  Pat.  Office  ment  by  a  contractor  does  not  render 

Gaz.  58;  8.  c,  6  Fish.  Pat.  tas.  587.  the  corporation  liable  for  infringement. 

1.  Corporations.  —  Corporations    are  Lightner  v.  Brooks,  2  Cliff.  (U.  S.)  287. 

responsible  for  an  infringement.  Kneass  County   commissioners  of  Ohio  are 

t'.   Schuylkill   Bank.  4   Wash.  (U.  S.)  not  liable  for  infringement,  but  the  con- 

9.  tractor  is.    Jacobs  v,  Hamilton  Co.,  i 

I  am  of  the  opinion  that  the  only  Bond  (U.  S.)  500. 
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ment   by  making,  selling  or  using  in  any  way  is  an  infringer.* 

One  who  employs  a  contractor  to  fur-  Liability  of  Employer  for  Employe.— 

nieh  articles  with  a  specified  patented  Where  the  defendants  employed  a  man 

Improvement  is  not  liable  if,  in  comply-  who  was  paid  by  the  piece,  who  ftir- 

ing  with  his  contradt,  the  contractor  in-  nished  his  own  tools,  one  of  which  was 

fringes  a  patent  right,  and  the  contrac-  an   infringement    of  a  patent,  held,  it 

tor  employed  to  do  the  work  or  furnish  was  an  infringement  on  their  part  to 

the  goods  is  not  his  agent.     Lightner  v.  which  they  were  to  some  extent  liable. 

Brooks,  2  Cliff.  (U.  S.)  287.  Wooster  v.  Marks,  17  Blatchf.  (U.  S.) 

But  Contractor  Liable.— A  contractor  36S. 

for  the  construction  of  a  gaol  is  liable  An  employer  who  procures  a  work- 

for    the     ii^ringement     of     a    patent  man  to  make  a  patented  thing  is  liable 

used    in    its    construction.     Jacobs  v,  for  infringement.     Andrews  v.  Creegan, 

Hamilton  Co.,  i  Bond  (U.  S.)  500.  19    Pat.    Office    Gaz.   1140;  s.    c    19 

.    1.  A  wrong  doer  cannot  set  up  that  Blatchf.  (U.  S.)  113;  s.  c,  7  Fed.  Rep. 

he  is  doing  wrong  on-  account  of  a  third  477. 

person,  as  a  bar  to  his  own  responsibili-  Where  infringing  machine  is  used  by 

Maltby  v.   Bobo,  14   Blatchf.   (U.  father  and  son  and  the  son  was  a  super- 

53;  s.  c,  2  Bann.  &  Ard.  Pat.  Ca8.459.  intendent  in  the  shop  where  a  machine 

All  parties  guilty  of  a  tort  are  deemed  was  used,  no  action   for   infringement 

principals.     Baldwin  v.  Sibley,  i  Cliff,  will  lie  against  the  son.    McDonald  v. 

(U.  S.)  150.  Whitney,  32  Pat.  Office  Gaz.  1465. 

In  an  action  at  law  all  parties  who  Salesmen  Liable  Belling  on  Conunia- 

participate  in  the  infringement  are  liable,  lion. — Keeping  and  selling  an  infring- 

although   some  are  acting  only   as  of-  ing  machine,  as  salesmen  or  agents  for 

iicers  of  a  corporation.     A  man  cannot  the  owners,  renders  the  persons  selling 

escape  liability  for  an  infringement  in  infringers.     Patter  v,  Crowell,  1  Abb. 

which  he  actively  participated  because  (U.  S.)  89.     Moss  v.  Davis,  5  Blatchf. 

acting  officer  of  a  corporation.     Nat.  (U.  S.)  40. 

Car   Brake    Shoe   Co.  v.  Terre  Haute  Selling  a   machine    on    commission 

Car  &  Mfg.  Co.,  28  Pat.  Office  Gaz.  1007.  renders   the  seller  liable  for  infringe- 

Bmployee     Making    Infringing    Ka-  ment.       Steiger    v.     Heideiberger,    18 

Chinee. — Persons  making  the  infringing  Blatchf.  (U.  S.)  426;  s.  c,   18  Pat.  Of- 
machines  are  held  liable  for  .an  infringe-  .  fice  Gaz.  1463;  s.  c,  4  Fed.  Rep.  455- 

tnent,   although  employed   by  a  third  Agent  Not  Affected  by  Infringement  of 

party.     Bryce  v.  Dorr,  3   McLean  (U.  Principle. — Infringement  by  a  corpora- 

S.)  582.  tion  does  not  affect  an  agent  who  was 

It  may  be  that  any  workman  on  an  not  concerned  in  its  use.     Lightner  r. 

infringing  machine,   though  not  inter-  Kimball,  i  Lowell  (U.  S.)  211. 

csted  in  it,  is  liable  to  be  restrained,  in  InfMngement  by  Replacing  Worn  Out 

order  to  prevent  evasions  by  treating  all  Parte. — Where    the   patent     is  for  the 

as  principals  who    are  aiding.     Wood-  whole   machine,  and   some   parts  "will 

worth  V,  Hall,  1   Woodb.  &  M.  (U.  S.)  wear  out  sooner  than  others,"  it  is  not 

248.  infringement  to  replace  those  parts  as 

Where  defendants  were  paid  by  the  often  as  necessarv,  so  long  as  the  iden- 
pound  and  by  day's  work,  to  put  an  tity  of  the  machine  is  retained.  If, 
armor  on  a  government  vessel,  the  ap-  however,  the  patent  is  for  the  part 
plication  of  which  to  such  purpose  was  which  wears  out,  and  there  is  no  pat- 
patented  and  the  vessel  did  not  belong  ent  upon  the  other  parts  of  the  ma- 
to  the  defendants,  held  not  a  vending  of  chine,  it  is  infringement  to  replace  that 
it  to  the  government.  Heaton  v,  Quin-  part  by  putting  in  another  like  it,  for 
tard,  7  Blatchf.  (U.  S.)  73.  And,  gen-  that  is  what  is  covered  by  the  patent 
crally,  where  one  acts  solely  as  employe  Gottfried  v.  Conrad  etc.  to.,  10  Bis*, 
and  has  no  pecuniary  interest  in  the  (U.  S.)  368;  Young  r.  Foerster,  37 
product  of  his  labor,  and  is  simply  em-  Fed.  Rep.  203.  And  if  the  machine  is 
ployed  by  the  owner  to  supervise  the  made  up  of  various  patented  parts, 
work  of  general  repair,  he  cannot  be  one  who  replaces  a  worn  out  part  cov- 
charged  as  an  infringer  on  account  of  ered  by  a  separate  patent  infringes, 
his  connection  with  the  machine  re-  Singer  Mfg.  Co.  v.  Springfield  Armory 
paired.  Young  v.  Foerster,  37  Fed.  Co.,  34  Fed.  Rep.  393.  A  purchaser 
Rep.  203.  has   the   right  to  discard  useless  parts 

750 


Infringe.                             INFRINGEMENTS,  Making,  SeUing,  etc. 

2.  Intention  as  Affecting  Infringement — (i)  Manufacture  arid 
Sale  of  Part  of  Patented  Device  with  the  Intent  to  Procure  In- 
yringement, — It  is  infringement  to  furnish  rneans  by  which  a  de- 
vice becomes  and  is  intended  to  become  an  infringement.*  This 
intention  may  be  shown  either  by  the  actual  fact  of  the  inten- 
tion,* or  by  putting  an  article  on  the  market  which  would  be 

and    add    new    ones   to    improve   the  a      patented     combination,      provided 

action  of  the  machine.  Young  v,  Foer-  those   separate  elements  are  made  for 

ster,  37  Fed.  Rep.  203.  the  purpose  and  with  the  intent  of  their 

▲gents  and  Workmen. — Agents   of  a  being  combined  by  a  party  having  no 

corporation,  who  have  nothing  to  do  right  to  combine  them.      Saxe  r.  Ham- 

with  the  use   of  a  patented  article,  do  mond,  i  Bann.  &  Ard.  Pat.  Cas.  629;  s. 

not   infringe.     Lightner  v,  Kimball,  i  c,  x  Holmes  (U.  S.)  456  cited\  Cotton 

Lowell  (iT.  S.)  211;  Williams   v,   Em-  Tie  Co.  v.  Simmons,  106  U.  S.  95. 

pire  Transportation  Co.,  14  Pat.  Office  Defendants  made  and  sold  to  dealers 

Gaz.  523;  s.  c,  3   Bann.   &    Ard.  Pat.  in  the  completed  article  one  of  the  parts 

Cas.  523,  of    a    completed     combination    which 

A  mere  workman,  employed  by  a  was  of  no  practical  utility  or  value  ex- 
pcrson  who  is  not  the  patentee  to  cept  for  the  special  purpose  of  the  pat- 
make  parts  of  a  patented  machine,  is  entee,  and  which  of  necessity,  and  to  the 
not  liable  as  an  infringer.  Delano  v,  knowledge  of  defendants,' was  to  be 
Scott,  I  Gilp.  (U.  S.)  89;  Young  i'.  used  for  the  purpose  of  infringing 
Focrster,  37  Fed.  Rep.  203.  the  patent.     Heldy  they  were  intcntion- 

Ownere  and  Leeeees  of  Real  Estate  for  al  promoters  of  the  ultimate  act  of  in- 

Infiringlng  Machine  Thereon. — A  decree  fringement,  and   therefore    answerable 

for   an   injunction  and  an  account  will  as   infringers.       Travers   v.   Beyer,   26 

be  rendered  against  a  defendant  whose  Fed.  Rep.  450. 

wife  owned  a  piece  of  land  on  which  a  Article  Made  and  Put  on  Market  Use- 
patented  device  was  located  and  used  ftil  Only  in  Combination  —  Liability  of 
by  them;  against  a  landlord  who  rented  Joint  Infiringere. — Where  a  person 
premises  on  which  the  patented  device  makes  and  puts  on  the  market  an  article 
was  located  for  use;  against  an  owner  which  of  necessity,  and  to  the  knowl- 
of  a  piece  of  property  on  which  a  pat-  edge  of  such  person,  is  to  be  used  for  the 
ented  device  was  located  when  the  purpose  of  infringing  the  patent,  such 
property  came  into  his  possession;  person  is  liable  for  infringment.  Sny- 
against  a  tenant  who  rented  property  der  v,  Bunnell,  38  ,Pat.  Office  Gaz. 
on  which  was  located  a  patented   de-  ^^Sp* 

vice,  and  used   the  device;  against  one  Two  or  more  persons  cannot  engage 

who  paid  half  the  expense   of  erecting  in  the  construction  and  sale  of  a  ma- 

the   patented   device  in  a  property   be-  chine  patented    as  a  combination   and 

longing   to   his   wife;  but   not  against  protect  themselves  from  the  charge  of 

one    who   boarded   on   a   property    on  infringement     by    showing    thaj    each 

which  the   patented  device  was  located  makes  and  sells  one  part  only,  which  is 

and   paid  his  board  by  furnishing,  with  useless  without  the  others,  and  a  third 

another,   the    expenses   of    the    table,  puts   the   parts   together.     In  that  case 

Green  v,  Gardner,  22   Pat.  Office   Gaz.  each    is    liable    for    all    the    damages. 

6S3.  Wallace  V.  Holmes,  9Blatchf.   (U.  S.) 

Where,  on  the  sale   of  a  machine,  a  651.      i  Pat.  Office  Gaz.  117. 

bunch    of    duplicate   patented  articles  Where  Full  Effect  Could  he  Obtained 

went  with   it,  held,  that  it  was  an   in-  Only    by     Inflryigement. — Where     the 

fringement  to  make  new  articles  when  invention   consisted    in   a    combination 

the   others   were  worn   out.     Aiken  v.  having  only  its  full  effect  when  applied 

Manchester   Print   Works,  2  Cliff".  (U.  in  a   certain   relation,  it   was   keld  in- 

S-)  435-  fringed  by  the  combination  ready  to  be 

1.  New  York  Bung  etc.  Co.  f.  so  applied.  Barnes  v.  Straus,  9  Blatchf. 
Hoffman,  20  Blatchf.  (U.  S.)  3;  Geis  (C.  S.)  553;  s.  c,  5  Fish.  Pat.  Cas. 
z'.  Kimber,  44  Pat.  Office  Gaz.  107.  531 ;  2  Pat.  Office  Gaz.  62. 

2.  Different  parties  may  all  infringe  Compound. — In  selling  a  compound 
by  resjjectiveiy  making  or  selling,  each  which  the  seller  knows  cannot  be  prac- 
of    them,     one    of    the     elements     of  tically  applied  without  making  the  user 
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useless  unless  used  with  other  articles  to  make  up  a  patented  de- 
vice or  otherwise.     But  where  there  is  nothing  to  show  that  the 

a  tret»pasi>er,  such  seller  renders  himself  One  Party  ManiiDMtiulii^  One  Part, 

an  accessory  to  the  infringement.     Ala-  One  AaoUier. — Where  one  party  manu- 

ba«ttne  Co.  v.  Payne,  37  Fed.  Rep.  559;  factures    one    portion    of    the    device 

s.  c,  35  Pat.  Office  Gaz.  1438.  covered    by  a   combination   claim   and 

A  patent  was  for  a  cotton  tie  com-  another  party  manufactures  the  other 

posed  of  a  buckle  and  a  band,  ail  made  part  of  the  combination,  and  it  does  njt 

of  metal,  the  band  going  round  the  bale,  appear  that  the  two  parts  are  capable 

and  the  two  ends  confined  by  the  buckle,  of  separate  use,  Ae/</  that  the  partieii 

The  buckle  was  a  piece  of  iron  with  an  are     joint    infringers.       Schneider    r. 

oblong  hole  or  aperture  cut  or  punched  Pountney,  29  Pat.  Office  Gaz.  S4;  s.  c, 

through    the    centre,   and    an    arrow-  21  Fed.  Rep.  399. 

shaped  (or  equilateral  triangle-shaped)  The   manufacturers  of  a  part  of  a 

head  attached  to  the  other  to  be  placed  combination  covered   by  a  patent  are 

in  the  slit  of  the  buckle  to  confine  the  nevertheless  infringers,  if    it  appears 

tie.     If  the  defendants  prepare  and  sell  that  these  parts  were  manufactured  and 

the  arrow  tie  intending  that  it  should  be  sold  for  the  express  purpose  of  beiof 

used  to  bale  cotton  and  to  produce  the  used  in  the  combination.    Richardson 

results  set  forth  in  the  patents,  they  in-  v.   Noyes,  2   Bann.  &   Ard.  Pat  Gas. 

fringe  those  patents,  but  they  were  not  398;    Renwick  v.    Pond,    10    Blatchf. 

held  liable  as  infringers  of  either  of  the  (U.  S.)   201;  s.   c,   5   Fish.  Pat.  Cas. 

three  patents  merely  because  they  have  569. 

sold  the  arrow-shapefl  head  apart  from  The   patent  was    for  the  use  of  a 

the  band  or  the  rest  of  the  structure  of  certain  compound  as  a  substitute  for 

the  tie.     Cotton  Tie  Co.  v,  Simmons,  leaven  in  the  preparation  of  farinaceous 

106  U.  S.  89.  food.     Held^  a  person  who  prepares  and 

AeoompaiiyliigDaTloewltliDirMtioni.  sells  self  raising  flour  containing  the 

— Where    certain    devices  capable    of  ingredients,  with  the  intent  and  purpose 

several    uses    were    sold   for  a  certain  of  enabling  the  buyer  to  turn  the  com* 

purpose  which  constituted  an  infringe-  pound   into  bread  by  the  use  of  heat 

ment,    and     were      accompanied      by  and  water,  was  an  infringer.    Rumford 

directions  as  to  the  mode  of  using  them.  Chemical  Works  v.  Hecker,  2  Bann.  & 

which  involved   such  infringement  to  Ard.  Pat.  Cas.  351. 

which   they   were    especially   adapted,  Where  two  parties  make  each  one 

held    that    they   infringed.      Boyd    r.  part  only  of  a   patented  combination 

Cherry,  4  McC.  (U.  S.)  70.  and  a   third   puts  those  two  together, 

But'  it  is  doubted   whether  a  mere  they  are    all   infringers.      Wallace  v. 

advertisement  of  the  device  constitutes  Holmes,  9  Blatchf.  (U.  S.)  65;  Turrell 

an  infringement.      Allis  t*.  Stowell,  19  v,   Speath,    8    Pat.    Office    Gaz.  986: 

Pat.OfficeGaz.  727;8.c.,9Fed.  Rep.  304.  Renwick  v.   Pond,  5   Fish.   Pat  Cas. 

Even  if  there  is  no  proof  that  the  569. 

defendants   had   made   an   actual    pre-  Where   a  party  sells  an  article  to 

arrangement  with  any  particular  person  persons  who  intend   to  use  it  in  the 

to  supply  the  other  part  of  the  combi-  combination    claimed    in    the   patent 

nation,  it   will    be    inferred    from   the  and  it  is  advertised  and  sold  for  that 

circumstances  of  the  case  that  it  is  the  very  purpose,  such  sale  is  an  infringe- 

intent  of  the  defendants  that  such  other  ment,   although  the  manufacture  and 

portion  should  be  added  to  their  article  sale  would  not  per  se  be  an  infringe- 

of  manufacture.      Schneider  v.  Pount-  ment.      Bowker  v.  Dows,  3  Bann.  K 

ney,  29  Pat.  Office   Gafc.  84;  s.  c,   21  Ard,  Pat.  Cas.  518;  Geis  v.  famber,  36 

Fed.  Rep.  399.  Fed.  Rep.  105. 

Defendants  made  and  sold  dealers  in  But  Not  Infringement  Where  FateatM 

completed  article  one  of  the  parts  of  Limits  the  Uee  of  Bis  InTentlAiL— If  a 

patented  combination,  which  was  of  no  patent  is  limited  to  the  use  of  an  article 

practical   value  except  for  the  special  in     a     certain     connection,    a    parly 

purpose  of  patentee,  and  to  knowledge  who   manufactures  the   article   is  not 

of  defendants  was  to  be  used  to  infringe  an    infringer,  although  others    do  so 

the  patent,   Ae/d    infringement  by  de-  use    it.      Keystone      Bridge    Co.    «"• 

fendants.     Travers   v.    Beyer,  26  Fed.  Phcenix    Iron  Co.,   5   Fish.  Pat  Cas. 

Rep.  450.  468. 
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part  made  and  sold  was  intended  to  be  used  to  make  up  the 
plaintiff's  device,  there  is  no  infringement.* 

(2)  Intention  Not  to  Infringe, — The  question  of  infringement  is 
one  irrespective  of  motive.  The  defendant  is  not  less  an  infringer 
because  he  infringed  unintentionally.* 

3.  Extent  of  Kight. — The  patent  right  does  not  extend  beyond 
the  jurisdiction  of  the  United  States.'   • 

1.  A  defendant  made  a  part  of  a  com-  Snyder  t;.  Bunnell,  38  Pat.  Office  Gaz. 

bination  of  old  parts,  and  there  was  11 30. 

nothing  to  show  that  he  had  sold  it  to  Sale  of  Article  to  whloh  Patented  De- 
other  parties  with  the  knowledge  that  Tioe  May  be  Attached. — The  mere  fact 
they  would  make  up  the  plainti#8  ma-  that  a  person  sells  an  article  to  which 
chine  from  it.  Heldy  he  was  not  aq  a  patented  device  may  be  attached  does 
infringer.  CooHdge  v,  McCone,  z  not  make  him  an  infringer,  provided 
Bann.  &  Ard.  Pat.  Cas.  78;  s.  c,  2  that  the  article  is  not  so  constructed 
Sawy.  (U.  S.)  571.  that  the  patented  device  and  no  other 

where,  prior  to  the  commencement  can  be  used  with  it.    Bliss  v.  Merrill, 

of  the  suit,  a  part  only  of  the  com-  42  Pat.  Office  Gaz.  97. 

plainant's   patented   device    had    been  8.  Parker  v.    Hulme,   i     Fish.   Pat. 

made  and  sold  by  one  of  the  defend-  Cas.   (C  C.)   44.    Innocent  use  is  no 

ants,  and  the  other  part  of  the  device  less  infringement.     Hawes   v.    Wash- 

was  added  by  the  vendee,  also  a  de-  burne,  5  Pat.  Office  Gaz.  491. 

fendant,  after  the    suit    was  brought,  A  man  may  infringe  a  patent  although 

keld  that  no   proof  having  been  g^iven  he  does  not  know    of    its    existence, 

that  the  defendants  intended,  prior  to  Mathews    v.  Skates,  i  Fish.   Pat  Cas. 

the  suit,  to  use  the  part  afterwards  ad-  602;  Parker  v.  Haworth,  4  McLean  (I  . 

ded,  and  that  the  part  first  sold  could  S.)  370;   s.  c,  2  Robbs  Pat.  Cas.  725; 

be  used   without  it,  infringement  was  Parker  v,  Hulme,  1    Fish.  Pat.  Cas.  44 

not  proved.     Maynard   v.  Pawling,  5  The  question  of  infringement  is  one 

Bann.  &  Ard.  Pat.  Cas.  551.  irrespective  of  motive.    The  defendant 

The  making  and  selling  a  device  use-  may  have  infringed  without  intending 

less  by  itself,  and  which  was  not  used  or  even  knowing  it,  but  he  is  on   that 

or  intended  to  be  used  in  any  infringing  account     not    the    less    an    infringer, 

structure,  but  was  used  and  intended  Parker  v.    Hulme,   i    Fish.   Pat   Cas. 

for  use  in  a  similar  structure  not  cov-  44.                                                         • 

ered  by  the  patent,  is  not  an  infringe-  8.  The  patent  statute  is  not  intended 

ment.      Campbell    v.   Kavanaugh,    20  to  operate  beyond  the  limits    of   the 

Blatchf.  (U.  S.)  256.  United   States,  and   as   the  patentee's 

There  is  no  infringement  where  the  right  of  property  and  exclusive  use  is 
part  sold  by  the  defendant  is  capable  of  derived  from  the  statute,  it  cannot  ex- 
separate  use  and  it  does  not  appear  that  tend  beyond  the  limits  to  which  the  law 
the  defendant  intended  to  have  it  used  itself  is  confined.  The  use  of  the  inven- 
with  the  feature  necessary  to  the  plain-  tion  outside  of  the  jurisdiction  of  the 
tiflTs  machine.  Maynard  v.  Pawling,  United  States  is  not  an  infringement 
18  Pat.  Office  Gaz.  244;  s.  .c,  5  Bann.  of  his  rights.  Brown  v.  Duchesne, 
&  Ard.  Pat.  Cas.  (C.  C.)  551;  s.  c,  3  19  How.  (U.  S.)  183. 
Fed.  Rep.  7x1.  But  the  mere  sale  of  Foreign  Yeiiel  In  an  American  Port. — 
one  of  the  ingredients  of  a  patented  The  use  of  an  invention  by  a  foreign 
composition  for  brewing,  with  a  recom-  vessel  temporarily  in  a  United  States 
mendation  to  brewers  to  use  it  in  the  port  is  not  an  tnmngement  of  the  pat- 
mash  tub  with  the  other  ingredients  of  ent  for  which  a  right  of  action  will  lie. 
the  composition,  is  not  an  infringe-  Brown  z;. -  Duchesne,  19  How.  (U.  S.) 
ment.    Geis  v.   Kimber,  36  Fed.  Rep.  183. 

105;  8.  c,  44  Pat  Office  Gaz.  108.    And  American  YesMl  on  HlgH  Seas. — ^The 

the  manufacture  of  one  of  the  elements  jurisdiction  of  the  United  States  extends 

of  a  patented  combination,  not  proved  to  the  deck  of  an  American  vessel  on 

to  be  made  for  use  in  connection  with  the  high  seas  as  much  as  it  does  to  all 

the  other  elements,  is  not  an  infringe-  the  territory  of  the  country,  and  the  use 

ment  of  the  patent  for  the  combination,  of  a  thing  patented  on  such  vessels  is  an 

Saxe  V.  Hammond,  I  Bann.  &  Ard.  Pat  infringement.    Gardiner    v.    Howe,    2 

Cas.  629;  8.  c,  1  Holmes  (U.  S.)  456;  Cliff.  (U.  S.;  462. 
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lY.  COXPEKBATIOH  FOB  iHT&lNeEiCSHT — 1.  Generally. — The  pat- 
entee can  recover,  as  compensation  for  the  invasion  of  his  rights, 
the  damages  he  has  suffered  through  the  infringement,  and,  under 
certain  circumstances,  the  profits  made  by  the  infringer.* 

2.  Daiiiag;es. — There  is  no  one  rule  of  damages  which  will  apply 
to  all  cases.*  But  the  damages  must  be  actual  and  not  specula- 
tive or  vindictive.^ 

(i)  Licence  Fee  as  Measure  of  Datnages. — Sales  of  licences  of 
macliines  or  an  established  royalty  constitute  the  primary  or  true 
criterion  of  damages.* 

1.  **A  patentee  whose  rights  are  in-  2.    Seymour      v.     McCormick,     i6 

fringed  has  his  election  («.  e,  prior  to  How.  (U.  S.)  480. 

1870)  of  remedies;  he  may  treat  the  in-  3.  New  York  v.  Ransom,  23  How. 

fringer,  who  illegally  appropriates   his  (U.  S.)  4S7,  Seymour  v.  McCormick, 

invention  to  his  own  use,  as  his  trustee  x6    How.    (U.    S.)    480;     Wilbur    v: 

and  compel   him  to  account  therefor  in  Beechei*,  2    Blatchf.  (U.  S.)  132,  Teese 

equity;  on  the  other  hand,  he  may  sue  v,  Phelps,  i  McAll.  (U.  S.)  48;  Haxel- 

at  law  for  the  damages  he  has  sustained  den  v,  Ogden,  3  Fish.     Pat.  Cas.  37S; 

'  and  those  damages  he  is  entitled  to   re-  Parker  v.  Hulme,    i    Fish.   Pat.  Cas. 

cover,  whether  the  defendant  has  made  44;  Russell  v.  Place,  5  Fish.  Pat.  Cas. 

any  profit  or  not."     Cowing  v.  Rum-  134;    s.    c,  9    Blatchf.    (U.    S.)    173; 

sev,4Fish.  Pat.  Cas.  275;  s.c,  8  Blatchf.  Kneass   v.   Schuylkill   Bank,   4  Wash. 

(U.S.)  36.  "Prior  to  the  passage  of  the  (U.   S.)  9;  Hall    r.  Wiles,   2    Blatchf. 

act  of  1870  two  remedies  were  open  to  (U.  S.)  194,  Whittemore   v.  Cutter,  i 

the   owner  of  the  patent  whose  rights  Gall.  (U.  S.)   478;  s.   c,    i    Rob.  Pat. 

had  been  infringed  and  he  had  his  elec-  Cas.  40. 

tion  between  the  two;  he  might  proceed  The  true   course  is  to  leave  the  jury 

in  equity   and   recover   the  gains   and  at  large  to  estimate  the  actual  damage 

profits  which  the  infringer  had  made  by  according  to  the  circumstances  of  each 

theunlawfuluseof  his  invention  ...  or  particular   case.      Earle   v.   Sawyer,  4 

the  owner  of  the  patent  might  sue  at  law,  Mas.  (U.  S.)  i;  Carr    v.   Rice,  i  Fish, 

in  which  case  he  would  have  been  enti-  Pat.  Cas.  198;  Hubbell    v.  U.  S.,  5  Ct. 

tl^d  to  the  pecuniary  injury  he  had  suf-  of  CI.  (U.  S.)  i. 

fered  by  the  infringement."    Since  1870  4.  Burdell  r.  Denig,  92  U.  S.  716. 

damages  may   be  allowed   in   suits   in  "In  an  action  at  law  Uie  plaintiff  can 

equity.     Birdsall  i/.  Coolidge,  93  U.  S-  recover  a   verdict  for  only  the  actual 

64.  damages    he    has    sustained,   and    the 

But  where   the   patent  has  expired  a  amount  of  such  royalties  or  licence  fees 

suit  cannot  be  brought  in  equity  merely  as  he  has  been   accustomed   to  receive 

to  collect  the  profits.     In  the  opinion  by  from  third  persons   for  the   use  of  his 

Mr.  Justice   Clifford,   in   Birdsall  invention,  with   interest   thereon  from 

T'., Coolidge,  93  U.  S.    64,  a   passage  is  the  time  when  they  should   have  been 

quoted,  slightly  altered  from  Curtis  on  paid   by   the    defendants,  is   generally, 

Patents  (^    341,  a.,    4th    ed.,    p.   461),  though  not  always,  taken  as  the  meas- 

which  taken  by  itself  might  seem  to  im-  ure   of  damages;  but   the   court  mav, 

ply   that  prior   to  the   act  of  1870  the  whenever  the  circumstances  of  the  case 

owner  of  a  patent   had  the   election  to  appear  to   require   it,  inflict  vindictive 

resort  to  a  court  of  equity  for  profits  or  or  punitive  damages  by  rendering  judg- 

a  court  of  law  for  damages,  irrespective  ment   for   not   more    than    thrice    the 

of  any  other  relief  of  an  equitable  char-  amount  of  the  verdict."     Tilghman  v. 

acter;  but  the  language   of  the  passiige  Proctor,  125  U.  S.  136. 

is   to    be   restrained    to   mean    merely  Where   the   plaintiff  has  sought  his 

the  option  to  sue  at  law  for  past  infringe-  profit   in   the  form  of  royalty  paid  by 

ment  or  to  s^ek  equitable  relief  by  way  of  his  licences,  and  there  are   no   peculiar 

prevention,  the  damages   or  profits  fol-  circumstances   in  the  case,  the  amount 

lowing,  as  either  jurisdiction  is  resorted  recovered  will   be    regulated    by    that 

to  according  to  its  kind.     Root  r.  R.  R.  standard.     Philip   v.   Nock,    17    Wall. 

Co.,  105  U.  S.  189.  (U.  S.)  460. 
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(2)  Wlun  Licence  Fee  Can  be  Taken. — A  royalty  can  be  taken 
as  a  measure  of  damages  only  when  there  is  a  fixed  and  estab- 
lished price  at  which  a  licence  is  granted*. for  that  particular 
patent,^  without  other  inducements,*  and  under  circumstances 
fairly  similar.*     A  licence  fee  is  not  the  proper  measure  of  dam« 

• 

The  SeaBOBOfTliiB Doctrine. — "Where  the  parties,  they  are  presumed  on  both 

an  inventor  finds  it  profitable  to  exer-  sides  to  have  acted  voluntarily  and  to 

cise  his  monopoly  by  selling  licences  to  have  made  up  their  minds  denberately 

make  or  use   his  improvement,  he   has  what  was  a   fair  price.     Nat.  Car  etc. 

himself  fixed  the  average  of  his  actual  Co.  v,  Terre  Haute  Car  etc.  Co.,  28 

damages   when  his   invention    is  used  Pat.    Office   Gaz.   1007;  s.  c,   19  Fed. 

without  his  licence."     Seymour  v.  Mc-  Rep.  ^14- 

Cormick,  16  How.  (U.  S.)  480.  This  8.  Licence  fees  for  the  use  of  patent 
rule  has  remained  the  criterion  of  dam-  in  suit  and  another  patent  blended  to- 
ages  in  cases  to  which  it  is  applicable  gether  would  not  establish  a  royalty  as 
ever  since.  Packet  Co.  v,  Sickels,  19  to  either  of  the  patents.  Adams  v. 
Wall.  (U.  S.)  611.  And  generally,  "If  Bellaire  Stamping  Co.,  36  Pat.  Office 
the  inventor  has  an  established  licence  Gaz.  567;  s.  c,  28  Fed.  Rep.  360. 
fee,  the  amount  of  such  fee  is  his  loss  3.  If  the  licence  embraces  other  in- 
or  damage  for  the  use  of  the  invention  ducements  which  actually  or  probably 
Mrithout  licence."  Emerson  r.  Simm,  influenced  the  licencees  to  pay  the 
6  Fish.  Pat.  Cas.  281;  s.  c,  3  Pat.  royalty,  thpn  the  licence  would  not  con- 
Office  Gaz.  293;  Birdsall  7*.  Coolidge,  stitutean  established  ro^'alU'.  Adams 
«23  U.  S.  64;  Kellar  x\  Stolzenbach,  37  v.  Bellaire  Stamping  Co^,  3b  Pat.  Office 
Fat.  Office  Gaz.  564.  Gaz.  567;  s.  c,  28  Fed.  Rep.  360. 

Where  Use  Has  Had  Consent  of  Paten-  Exceptional  Contracts  Do  Not  Estab- 

tee. — The  reason    for  the  rule  that  the  llsh  Royalty. — Where  there  is  no  fixed 

f>rice    of    an    establif^hed     royalty    or  and  established  royalty,  the  exceptional 

icence   fee   is   still  stronger  when   the  contracts  cannot  be  taken  as  the  meas- 

use  of  the  patented  invention  has  been  ure    of   damages.     Greenleaf   &  Yale 

with   the   consent  of  the  patentee,  ex-  Lock  Co.,  17  Blatchf.  (U.  S.)  ^53;  s.  c, 

press  or  implied.     Packet  Co.  r.  Sick-  4  Bann.  &  Ard,  Pat.  Cas.  (C.  C.)   583. 

les,  19  Wall.  (U.  S.)  611.  Slnfle  Licence  Not  Buflioient. — Proof 

Where  Tliere  Had  Been  Former  Con-  of  a  single  licence  is  not  sufficient  to 

tract. — The  defendants  had  been  manu-  establish  a  market  price.     Westcott  r. 

iacturing  five  years  under  licence  from  Rude,  27  Pat.  Office  Gaz.  719;  s.  c,  19 

the  plaintiffs,  or  from  those  with  whom  Fed.  Rep.  830;  s.  c,  Rude  v.  Westcott, 

the  plaintiffs  were  privies.     Held^  the  130  U.  S.  152. 

royalties  then  fixed  by  the  parties  a  General  Statement  of  Clrcomstances 
true  measure  of  damages.  Starr  Salt  Tliat  Show  an  EstabUsliea  Licence  Fee. 
Castor  Co.  r.  Grossman,  4  Bann.  &  — A  sale  of  a  single  licence  at  an  early 
Ard.  Pat.  Cas.  566.  But  a  rescinded  date  is  not  sufficient  to  establish  a 
contract  between  the  parties  cannot  be  royalty  or  uniform  licence  fee.  Licence 
used  as  a  measure  of  damages.  Bussey  fees  must  be  sufficient  in  number  and 
V.  Excelsior  Mfg.  Co.,  i  McCreary  be  uniform  and  actually  paid  or  secured 
(U.  S.)  161;  s.  c,  5  Bann.  &  Ard.  Pat.  to  be  paid  before  the  infringement  of 
Cas.  135.  defendants  was  committed.  Adams  t'. 
1.  A  royalty  can  be  taken  as  a  Bellaire  Stamping  Co.,  36  Pat.  Office 
measure  of  damages  only  where  there  Gaz.  567;  s.  c,  28  Fed.  Rep.  360. 
is  a  fixed  and  established  price  at  which  4.  The  price  for  which  the  patentee 
a  licence  is  granted;  no  price  can  be  has  sold  his  rights  to  a  certain  territory 
said  to  be  fixed  or  rovaltv  established  is  no  criterion  by  which  to  determine 
where  the  patentee  varies  his  price  ac-  the  amount  of  damage  sustained  by  an 
cording  to  the  courage  or  ability  of  the  infringement  in  other  territory.  Camp- 
infringer  to  resist.  Black  x\  Munson,  bell  t'.  Barclay,  5  Biss.  (U.  S.)  179. 
14  Blatchf.  (U.  S.)  265;  s.  c,  2  Bann.  &  Eyldence  of  Settlements  for  Past  In- 
Ard.  Pat.  Cas. 623;  Matthews  v.  Span-  firlnfements. — In  an  account  before  a 
genberg.  14  Fed.  Rep.  350.  The  prices  master  evidence  of  payments  for  past 
of  the  licences  must  have  been  fixed  infringements,  for  the  purpose  of  ascer- 
when,  there  being  no  liability  between  tnining  the   an:ount   which   should   be 
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ages,*  unless  apportioned,*  where  the  infringement  is  only  of  a 
part  of  the  invention  for  which  the  licence  fee  was  charged,  ex- 
cept where  the  claim  not  infringed  is  merely  structural  and  in- 
cluded within  those  infringed.^  Or  where  the  improvement  has 
been  in  use  to  but  a  limited  time  or  extent.* 

paid  by  the  defendant,  is  incompetent;  Rep.  830;    6.  c,  27  Pat.    Office  Gaz. 

to   admit   it  is  contrary    to   rule  inter  719. 

alios  acta^  etc.  Westcott  v.  Rude,  27  Pat.  8.  Where  an  established  licence  fee 

Office  Gaz.  719;   s.  c,  19  Fed.  Rep.  8^0;  for  the  use  of  a  patent  containing  six 

s.  c,  130  U.  S.  152;  Nat.  Car  etc.  Mfg  claims  was  shown,  and  the   defendant 

Co.   V,  Terre   Haute   Car  etc.  Co.,  20  had  infringed  only  two  of  the  six  claims, 

Pat.   Office  Gaz.   1007;   s.   c,    19   Fed.  held  ihvX  it  was  the  duty  of  the  master 

Rep.   514;   Comely   v.   Marckwald,  47  to  ascertain  the  relative  value  of  the  dif- 

Pat.  Office  Gaz.  1353.  ferent  claims,   as   nearly  as  the  nature 

Licence    Fee    EBtabllBheil    After     In-  and  circumstances  of  the  case  permitted, 

firingement. — ^The  infringement  was  be*  and  to  charge  the  defendant,  for  the  use 

fore   any   licence  fee  had   been    estab-  of  the  claims,  such  proportion  of  the 

lished.     Orator  insisted  that  the  amount  whole   licence   fee   as  the  testimony  re- 

of  the  licence  fee  should  be  applied  as  a  vealed     they     were    relatively    worth, 

rule  of  damages,  it  nor  appearing  that  Willimantic     Thread     Co.     v,    Clark 

the   value   of  invention  was  the  same  Thread  Co.,  27  Fed.  Rep.  865. 

then  as  afterwards.      Held,  ''Whether  Burden  of    Proof  to  Show  BelatlTe 

the  situation  was  such  that  the  value  Yalne  on  Plaintiff. — Where  complainant 

was  equal  to  the  licence  fee  before  the  seeks  to  recover  damages  on  basis  of  an 

latter  became  established  was  a  question  established   royalty  for  use  of  several 

of  fact  for  the  master,"  and  "The  court  claims,  only  a  part  of  which   have  been 

cannot  say,  as  a  matter  of  law,  that  the  infringed,  the   burden  of  proof  is  upon 

licence  fee,  which  did  not  become  estab-  him  to  show  the   relative  value  of  the 

Ijshed   until   afterwards,  shall  govern."  claims    which     have    been    infringed. 

Wooster   v.   Thornton,   34   Pat.   Office  Willimantic     Thread     Co.    v.    Clark 

Gaz.  560*;  s.  c,  26  Fed.  Rep.  274.  Thread  Co.,  27  Fed.  Rep.  86^. 

1.  The  patentee  sold  .  licences  to  use  3.    Where    claims   not  infringed  are 

a  device  at  a  certain  rate;  the  defend-  merely  structural   and    comprehended 

ant  used  the  same  devices,  omitting  a  within   infringed   no   apportionment  of 

certain  part.      Held,  an  instruction  to  licence    fee    is     proper.      Willimantic 

the  jury  that  when  a  person  without  a  Thread  Co.  v.  Clark  Thread    Co.,  27 

licence  appropriates    the   invention    of  Fed.  Rep.  865;    Asmuss   v.  Alden,  34 

another,  the  measure  of  damages,  if  a  Fed.  Rep.  902. 

royalty    has    been   established,   is    the  4.  Reported  cases  of  undoubted  au- 

regular  royalty  paid  by  purchasers  and  thority   may  be  referred  to  which  sup- 

licencees,  IS  erroneous  under  the  circum-  port  that  proposition  (that  established 

stances.     Birdsall  v.  Coolidge,  93  U.  S.  royalty  is  proper  measure  of  damages), 

64;  s.  c,  10  Pat.  Office  Gaz.  748.  and  yet  it  is  believed  to  be  good  law  that 

A  licence  fee  is  not  the  proper  meas-  the  rule  cannot  be  applied  without  quali- 

sure    of  damages    if  the  infringement  fication   where   the    patented  impro^'e- 

is  only  a  part  of  the  invention.     Woos-  ment   has   been   used  only  to  a  limited 

ter  V,  Simonson,  16  Fed.  Rep.  680.  extent  Vindfor  askorttime;  that  in  such 

"Of  two  or  more  claims  in  a  patent,  a  case  the  jury  should  find  less  than  the 
each  of  value  and  distinct  from  the  amount  of  the  licence  fee.  Birdsall  r. 
other,  one  cannot  equal  all  in  value.  A  Coolidge,  93  U.  S.  64;  Judson  v.  Brad- 
licence  may,  if  he  choose,  bind  himself  fbrd,  3  Bann.  &  Ard.  Pat.  Cas.  539;  s.  c 
to  pay  the  same  price,  whether  he  use  16  Pat.  Office  Gaz.  171. 
the  same  invention  or  a  part  only,  but  Licence  Fees  Mnit  be  for  the  Infringed 
at  the  same  time  he  acquires  the  right  Rights. — The  sum  paid  for  the  "sole  and 
to  use  all,  and  so  his  agreement  may  exclusive  right  and  monopoly  of  manu- 
not  be  unreasonable,  but  if  against  an  facturing"  is  not  a  licence  fee  to  be  used 
infringer  such  a  licence  can  have  any  as  a  measure  of  damages.  La  Baw  t'. 
•force,  reasonably  it  must  be  in  the  way  Hawkins,  2  Bann.  &  Ard.  Pat.  Cas.  561. 
of  establishing  a  royalty  for  the  whole  Nor  where  the  infringement  consisted  in 
invention."     Westcott  z\  Rude,  19  Fed.  the  sale  is  the  licence  fee  for  the  use  of 
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(3)  Measure  of  Damages  Where  Test  of  Licence  Fee  Cannot  be 
Applied. — Where  the  test  of  a  licence  fee  cannot  be  applied  to 
determine  the  amount  of  damages,  the  patentee  will  be  entitled 
to  an  amount  which  will  compensate  him  for  the  injury  to  which 
he  has  been  subjected  by  the  piracy.*  ' 

an  invention  or  the  royalty  paid   for  the  was  diverted  by  the  defendant.   LeRoy 

right  to  Bell  and  transfer  to  purchasers  v.  Tatham,  2  Blatchf.  (U-.  S.)  474.  *'At 

the  right  to  use  a  measure  of  damages,  law  the  rule  of  damages  is  not  what  the 

Colgate  V.  Western  Electric  Mfg.  Co.,  defendant  has  made,  but  what  the  plain- 

37  rat.  Office  Gaz.  893;  s.  c,  28  Fed.  tiff  has  lost  by  the  infringement."    Mc- 

Rep.  146.  Combe  v.  Brodie,  i  Wood  (U.  S.)  153; 

Patentee    is     not    restricted     to    his  s.  c,  2  Pat.  Office  Gaz.  117;  Cowing  f. 

licence  fee  in  recovery  against  an  in-  Rumsej,  8  Blatchf.  (U.  S.)  36;  s.  c,  4 

fringer.  "It  is  understood  that  a  licence  Fish.  Pat.  Cas.  275. 

fee  is  evidence  and  not  an  absolute  test  Damaffes  Muat  be  Dlreot,  Not  Remote 

of   value."     Wooster  v.  Thornton,  34  — FaUure  to  BeU. — The  profits   lost  to 

Pat.  Office  Gaz.  560;  s.  c,  23  Fed.  Rep.  the   patentee  must  be   the   direct  and 

49;  s.  c,  23  Blatchf.  (U.  S.)  112.     He  is  legitimate  fruits  of  the  patent.     He  may 

not   limited   to  such   fees  as  damages,  sustain  damages  through  his  inability 

but   in  suit  in  equity  may   recover  in-  to  sell  another  article,  but  they  are  too 

stead  of  damages  the  profits  made  by  remote.     Carter  v.  Baker,  1  Sawy.   (U. 

the   defendant.    Tilghman   v.  Proctor,  S.)  512.     The  watches  manufactured  by 

125  U.  S.  136.  plaintiff  and  those  by  defendant  were 

There  are  few  instances  in  which  a  different  in  structure   and  appearance, 

patentee   ought  to  be  concluded  by  a  Held^  it  was  not  made  to  appear  that 

former  offer  to  sell.     Bell  v,  Daniels,  i  the  plaintiff  was  entitled  to  damages. 

Fish.   Pat.   Cas.   372;  s.  c,  i  Bond  (U.  since  the  damages  must  be  confined  to 

S.)    212;     Parker   v,  Hulme,    i    Fish,  the  direct  and  immediate  consequences 

Pat.  Cas.  44.  of  the  infringement,  and  not  embrace 

1.  Philip  r.  Nock,  17  Wall.  (U.  S.)  those  that  are  remote  and  conjectured. 

460.  Buerk  v.  Imhaeuser,  10  Pat.  Office  Gaz. 

Yarlous  Btatementa  of  the  Meaenre  of  907;  s.  c,  2  Bann.  &  Ard.  Pat.  Cas.  452. 

DamacM  Where  There  Is  No  Bstahllahed  But  the  patentee  of  a  hotel  register 

Licence     Fee. — What     is    lost    to    the  having  advertisements  along  the  edge 

patentee   is  the   measure   of  damages,  of  the  pages  is  entitled  to  recover  dam- 

Cowing  r.  Rumsey,  4  Fish.  Pat.  Cas.  ages  for  what  he  might  have  obtained 

275;  s.  c,  8  Blatchf.  (U.  S.)  36.  from  the  advertisers  as  well  as  from  the 

In  cases  where  there  is  no  established  sale  of  the  book.  Hawes  v,  Wash- 
patent  or  licence  fee,  general  evidence  burne,  5  Pat.  Office  Gaz.  491. 
may  be  resorted  to  in  order  to  get  at  Damagee  Beyond  That  Cansed  hy 
the  measure  of  damages;  and  evidence  Actual  Interference  of  Defendant. — If 
of  the  utility  and  advantages  of  the  the  patentee  has  sustained  damages  be- 
in  vention  over  the  old  modes  or  devices  yond  those  arising  from  the  actual  inter- 
that  had  been  used  for  working  out  ference  of  the  defendant  in  making  and 
similar  results  is  competent  and  appro-  putting  on  the  market  similar  machines, 
propriate.  Suffolk  Co.  v.  Hayden,  3  he  may  recover  them.  The  question  of 
Wall.  (U.  S.)  315.  damage  is  very  much  at  large.     McCor- 

The   profit   made   by   the  defendant  mick    v.   Seymour,   2    Blatchf.  (U.  S) 

and  that  lost  by  the  patentee  are  among  240. 

the  elements  which  the  jury  may  con-  If  the  patentee  has  been  compelled  to 

sider.     Philip   x\   Nock,  17    Wall.  (U.  carry  his  stock  over  from  one  season  to 

S.)  ^60.  another,   the   value   of  the    use  of  his 

The   rule   is  to  give  the  actual  dam-  capital  mav  be  taken  into  consideration. 

age  or  loss  incurred  by  reason  of  the  Carter  r.  6aker,  i  Sawy.  (U.  S.)  512;  s. 

infringement,   and   that    is   the  profits  c,  4  Fish.  Pat.  Cas.  404. 

which  the  patentee  would  have  made  if  If    the    patent     is     for     an     entire 

he  had  not  been    embarrassed  by  the  machine,   the   patentee   is    entitled    as 

interference    of  defendant's    machine,  damages  to  the  profits  he  could   have 

because  the  law  presumes  the  patentee  made  in  constructing  and  vending  his 

would  have  had   the  patronage  which  machine  over  and  above  the  mere  profits 
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{a)   W/iai  May  be  Evidence  of  Datnages. — Loss  of  profit  to  the 

patentee  caused  by  competition  of  defendant,*  the  loss  of  sales* 

arising  out  of  its  manufacture,  that  is,  tion  he  would  have  made  then.  Covert 
the  mere  profits  of  its  mechanical  con-  r.  Sargent,  2t^  Fed.  Rep.  237. 
struction,  and  not  the  profits  that  grew  Where  there  was  no  evidence  th^t 
out  of  the  l>xclut»ive  right  to  manufac-  the  patentee  could  have  constructrii 
ture  the  invention  under  the  patent,  and  sold  any  more  than  he  actuall?  dfi 
The  latter  belong  to  the  patentee,  while  it  is  erroneous  to  take  as  measure  n: 
the  former,  the  mere  mechanical  profits,  damages  the  amount  of  profits  con- 
are  excluded  from  the  damages.  Sey-  plainant  would  have  made  if  he  haJ 
mour  V,  McCormick,  3  Blatchf  (U.  S.)  constructed  and  sold  the  machines 
209.  made  and  constructed  by  the  defendan:. 

Allowance  of  mechanical    profits  as  Seymour  t',  McCormic'k,  19  How.  (I', 

deduction     in    accounting    before    the  S.)  96. 

master  in  a  suit   in  equity  disallowed.  Patentee  must  establish  by  sati^fac- 

Rubber  Co.   i».  Goodyear,  9  Wall.  (U.  tory  evidence   that  he  would  have  ^^-Id 

S.)  7S8.  more  of  the  patented  articles  than  he 

Aa  Entire  New  Compoeltion  of  Matter,  did  sell  if  the  infringing  articles  had  not 

—Where  an  infringing  article  is  made  been   sold,  and  what   profit   he  would 

of  a  patented  new  material  alone,  the  have  made  on  them  and  what  part  of 

measure  of  damages  is  the  entire  profit  such   profit  is   to  be   assigned    to  i^t 

patentee  would  have  made  to  the  ex-  invention  patented.    Ingersoll  r.  Mu<- 

tent  of  the  sales  of  defendant.     Welling  grove,  3  Bann.  &  Ard.  Pat.  Cas.304:  >> 

V.  LeBau,  34  Fed.  Rep.  40.  c,  14  Blatchf.  (U.  S.)  541. 

If    the    patentee    manufactures    the  Wliat  Maybe  Taken  as  Measnn  of 

article  he  is  entitled  to  the  profits  he  Damages. — Where  defendants   had  at 

would  have  made  if  the  defendant  had  first  bought  large  numbers  of  a  patented 

bought  directly  from  him.     Putnam  r,  article  from  the  complainant,  and  atler- 

Homax,    10    Biss.    {\J .   S.)    546;   s.   c,  wards,  while   manufacturing  it  them- 

Blake  v.  Greenwood  Cemetery,  16  Fed.  selves,   as   wanton   infringers,  did  not 

Rep.  676.  wholly  cease  from  buying  it  from  him. 

1.    Where     a    patentee    granted    no  it  is  a  reasonable  conclusion,sufficiently 

licences  had  no  established  rovaltv,  but  free   from   doubt,  that,   had    ther  not 

manufactured    his   own    locks   in    suf-  infringed,  they  would   have  purchased 

ficient  numbers  to  supply  tlje  demand,  from  him   as   many  of  the  articles  i> 

a  reduction   in   the   price   of.  his  own  they     themselves  *  made     and     used, 

locks  forced  by  the  competition  of  the  Creamer    v.    Bowers,    35     Fed.   Rep. 

defendants,  is  fair  measure  of  damages.  206. 

Yale   Lock   Co.  r.  Sargent,  117    U.  S.  2.   The    defendant   made  no  pTofit> 

536.  on  the  manufacture  and  sale  of  carpets 

Wliat  Patentee  Must  Bbow  to  Entitle  containing  the  infringing  design.  Th^ 
Him  to  Damages  for  Loss  of  Business  plaintiff  made  a  certain  percentage  of 
Profits. — Where  a  patentee  claims,  in  a  profit  on  the  manufacture  and  sale  of 
suit,  damages  for  a  reduction  of  his  carpets  containing  the  patented  design, 
prices  caused  by  the  defendant  infring-  The  defendant's  carpets  were  far  inte- 
ing  his  patent,  he  must  establish  not  rior  in  quality  and  market  value  to 
only  that  a  reduction  of  his  prices  was  those  of  the  plaintiff.  The  circuit 
caused  by  the  infringement,  but  how  court  presumed  that  the  defendant- 
much  such  reduction  was,  and  how  carpets  displaced  those  of  the  plaintiff 
much  of  it  was  occasioned  by  to  the  extent  of  the  defendant's  sale^,  and 
the  act  of  the  defendant  and  how  held  that  the  entire  profit  which  the 
much  was  due  to  the  fact  that  the  plaintiff  would  have  received,  at  such 
infringing  articles  contained  the  inven-  percentage,  from  the  sale  of  an  equal 
tion  patented.  Ingersoll  7'.  Musgrove,  number  of  his  own  carpets  wa*  the 
3  Bann.  &  Ard.  Pat.  Cas.  304;  s.  c,  14  proper  measure  of  damages.  There 
Blatchf.  (U.  S.)  541,  It  is  not  necessary  was  no  satisfactory  evidence  that  tho*e 
to  show  by  direct  evidence  that  the  who  bought  the  defendant's  cheap  car- 
plaintiff  would  have  all  or  any  part  of  pets  would  have  bought  the  plaintifT? 
the  sales  made  by  the  infringer,  but  he  higher  priced  ones  or  that  the  des^n 
must  prove  tacts  and  circumstances  added  anything  to  the  defendant's  price 
which  legitimately  create  the  presump-  or  promoted  his  sale  of  the  particular 
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and    reduction   in    prices*    caused    thereby,  may    be   evidence 
of  the  damages  suffered  by  defendant. 

{b)  Where  Plaintiff's  Invention  Is  Used  in  Conjunction  with 
Other  Devices, — Where  plaintiff  seeks  to  show  damages  by  tak- 
ing the  profit  of  the  defendant  as  the  measure  of  his  loss,  he  must 
show  that  his  invention  was  the  cause  of  the  profit  by  the  de- 
fendant,* or  establish  its  proportionate  value.' 

carpet.      Held,  circuit  court  in  error.  Wh«r«  Patent  Is  an  "Incident"  of  Com- 

Dobron    v.   Carpet    Co.,    114     U.    S.  plete  DeTtce. — Patent  was  for  a  particu* 

439W  lar  feature  of  a  lock  on  travelling  bags. 

1.  Where  patent  is  for  part  pf  machine,  Plaintiff  granted  no  licences,  but  sup* 
defendant  is  not  responsible  in  damages  plied  the  trade  himself,  lie  proved  his 
to  same  extent  as  if  he  had  pirated  the  profit  on  a  single  lock  and  the  number 
whole  machine.  Seymour  t;.  McCor-  of  locks  made  and  Rold  in  connection 
mick,  16  How.  (U.  S.)48o.  But  where  with  bags  by  defendant.  //«»/</,  only 
the  entire  commercial  value  of  a  ma-  entitled  to  nominal  damages,  it  not  being 
chine  depends  upon  a  certain  patented  shown  that  plaintiff's  profits  were  due 
combination,  nothing  is  to  be  deducted  to  patented  feature,  and  that  plaintiff 
for  the  value  of  the  machine.  Fifield  would  have  had  an  opportunity  to  make 
f.    VVhittemore,  33  Fed.  Rep.  835.  and   sell  these   locks  if  defendant  had 

2.  Where  a  patent  is  for  an  improve-  not  made  and  sold  them  with  their  bags, 
ment  of  an  existing  machine  or  contri-  '^However  it  may  be  with  articlet^ 
vance,  the  patentee  in  a  suit  for  dam-  wholly  covered  by' a  patent  for  which 
ages  must  show  by  reliable,  tangible  there  is  no,  or  no  convenient,  substitute, 
proof  that  the  value  of  his  contrivance  it  does  not  follow  that  a  purchaser  of 
as  a  whole  was  due  to  the  use  of  his  the  principal  thing  with  a  patented  in- 
patented  invention.  Garretson  z'.Clark,  cident  would  go  on  until  he  should  finti 
III  U.  S.  120;  Kirby  v.  Armstrong,  19  that  particular  kind  of  incident  befor*.* 
O.  G.  Pat.  Office  Gaz.  661.  purchasing."     Roemer    xk    Simon,    40 

3.  Where  an  inventor  has  invented  rat.  Office  Gaz.  1456;  s.  c.  31  Fed.  Rep. 
only  an  improvement,  and  there  is  a  vio-  41. 

lation  of  his  right  under  his  patent  to  use  No  licence  fee  had  been  proved,  but 

that  improvement  in   connection  with  plaintiff   was  shown   to  have  made  a 

the  invention  of  others,  or  in  connection  profit  of  forty  dollars  an  inch  on  width 

with  a  machine  previously  known  and  of  stone  breaking  machine  sold  by  him. 

used,  his  damages  must  be  limited  to  They,  however,  embraced    inventions 

the  value  of  his  improvement  in  con-  covered  by  patents  other  than  that  for 

nection  with  the  other  elements  of  the  infringement  of  which  suit  was  brought, 

machine.     Seymour  v.  McCormick,  16  Held^  in  absence  of  proof  how  much 

How.  (U.  S.)  480,  Goulds  Mfg.  Co.  v,  was  profit  due  to   such  other  patents, 

Cowing,    I    Bann.   &    Ard.    Pat.    Cas.  and   how  much   was  due  to  manufac- 

375;  6.  c,  12  Blatchf.  (U.  S.)  243;  s.  c,  8  turers'  profits,  he  was  entitled  to  nom- 

Pat.  OflSce  Gaz.  277;  Star  Salt  Castor  inal  damages  only  against   the  respon- 

Co  V.  Grossman,  4  Bann.  &  Ard.  Pat.  dent.     Blake   x\   Bobertson,   94    U.S. 

Cas.  566.  728. 

In  a  suit  in  equity  for  infringement  of  Damages  must  be  nominal  where  the 

a  patent  for  a  design  for  carpets,  where  infringementof  a  patent  was  established, 

no    profits    were    found  to    have  been  and  it  appeared  that  other  methods  in 

made   by    defendant,  circuit  court  al-  common  use  produced  the  same  results 

lowed  plaintiff  as  damages,  in  respect  to  with  equal  facility  and  costs,  and  there 

the  yards  of  infringing  carpets  made  and  was  no  proof  of  the  exaction  of  a  licence 

sold  by   defendant,  the    sum  per  vard  fee  for  the  use  of  the  invention  and  its 

which   was   the  profit    of    plaintiff    in  general  payment.  Black  r.  Thome,  iii 

making  and   selling  carpets  with  pat-  U.  S.  122. 

ented  design.     //^/^,  that  such  award  of  If  the   patent  was  useful  when  in- 

damages  was  improper,  and  that  only  vented,   and   was   an    improvement  of 

nominal  damages  should  have  been  al-  actual  value  over  what  then  existed,  the 

lowed.     Dobson  t;.  Carpet  Co.,  114  U.  fact  that  something  else  was  invented 

S.  439.  afterwards   would    not   take  away    its 
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{c)  Profits  of  Defendant  as  Measure  of  Damages. — Defendant's 
profit  can  only  be  taken  as  measure  of  damages  in  an  action  at 
law  under  peculiar  circumstances,  where  no  other  rule  can  be 
applied.^ 

entire  value.     A  man  who  has  a  patent  Tucker,  i    Deadj  (U.  S.)  6^0;  Bordel! 

owns  it  a«  property,   and  if  anybody  v,  Denig,  2  Fish.  Pat.  Cas.  5&. 

sees  fit  to  infringe  lie  is  bound  to  pay  WlUkt  Aooimcy  of  Proof  BeqnlndL^A 

its  fair  value,  and  the  fact  that  there  patentee  is  not  able  to  give  the  exact 

may  be  something  else  just  as  good  as  amount  of  damages  that  he  has  suf- 

that,  or  better,  does   not    destroy   its  tained  with  utmost  accuracy.    It  is  not 

value,  but  it  may  affect  your  judCTfient  in  his  power.    He  does  the  best  he  can. 

whaf  its  value  is.     Nat.  Car  etc.  Co.  v.  If  he  is  wrong  in  his  calculation  the  de- 

Terre  Haute  Caretc.Co.,  28  Pat.  OfUce  fendant  can  put  him   right.    Conover 

Gaz.  XO07;  s.  c  19  Feb.  Rep.  514.  v.  Rapp,  4  Fish.  Pat.  Cas.  57. 

Hairing,  foUiat  and  Uiliig,  for  Wliloli  droumitanoos  Attending  Proof.— If  a 
Damago. — It  is  the  making  and  selling  party  wilfully  infringes  a  patent,  the 
to  be  used,  not  the  selling  or  buying,  or  proof  of  loss  must  be  interpreted  liber- 
making  alone,  for  which  full  damages  ally  in  favor  of  the  patentee.  Bigelow 
are  usually  given.  Hogg  v.  Emerson,  Carpet  Co.  v.  Dobson,  21  Pat  Office 
II  How.  (U.  S.)  587.  Gaz.  1200;  s.  c,  10  Fed.  Rep.  385.    Or 

For  the  mere  making  of  a  machine,  if  the  defendant  keeps  back  facts  and 

without  selling  or  using  it,  the  damages  shows  an  unwillingness  to  let  the  truth 

would  be  nominal.    Carter  v.  Baker,  4  out,    then    the   jury    may   draw    the 

Fifth.   Pat  Cas.  404;  s.  c,  I  Sawy.  (U.  strongest  inferences  against  him.    Nat 

S.)  512.  Car  etc.  Co.  v,  Terre   Haute  Car  etc- 

The  value  of  some  patents  consists  Co.,  28  Pat  Office  Gaz.  1007;  Creamer 

chiefly  in  the  right  to  use;  of  others,  in  v.   Bowers,  30   Fed.   Rep.    185.     But 

the  right  to  sell.     Infringement  by  sell-  where     the    defendant     produces  his 

ing    and    infringement    by  'using  the  l)OokB,  furnishes  all  the  evidence  in  hk 

patented   article   are  essentially  differ-  ]>ower,  and  is  fairly  candid,  no  infer- 

ent  Invasions   of  the  right  of  the  pat-  ences  except  those  which  can  be  fairlr 

ented   property.     Colgate  v.    Western  drawn   should  be  drawn  against  him. 

Union    Telegraph    Co.,   28  Fed.  Rep.  Nat.  Car  Brake   Co.  v.  Terre  Haute 

146.  Car  &  Manufacturing  Co.,  28  Pat  Ot- 

Bnrdon  of  Proof. — The  burden  of  fice  Gaz.  1007;  s.  c,  19  Fed.  Rep.  514. 
showing  the  extent  of  damages  rests  1.  It  is  only  where,  by  the  peculiar 
on  the  patentee.  Carter  v.  Baker,  i  circuipstances  of  the  case,  no  other 
Sawy.  (U.  S.)  512;  Nat.  Car  Brake  rule  can  be  found,  the  defendant's 
Co.  V.  Terre  Haute  Car  &  Mfg.  Co.,  28  profits  become  the  criterion  of  the 
Pat.  Office  Gaz.  1007.  If  he  rests  his  plaintiff's  loss.  Seymour  v,  McCor- 
case  af\er  merely  proving  infringement  mick,  16  How.  (U.  S.)  480. 
he  maybe  entitled  to  nominal  dam-  Defendant's  profits  are  notthepri- 
ageti,  but  no  more.  Burdell  v.  Denig,  mary  or  true  criterion  of  damages  in 
2  Fish.  Pat.  Cas.  588;  Calkins  v.  an  action  at  law.  That  rule  applies 
Bertrand,  zo  Biss.  (U.  S.)  445;  s.  c,  8  eminently  and  mainly  to  cases  In 
Fed.  Rep.  755.  In  the  absence  of  all  equity.  In  the  absence  of  satisfactor? 
evidence  beyond  the  mere  violation  of  evidence  of  either  class  in  the  forum,  to 
the  right,  the  law  presumes  a  nominal  which  it  is  most  appropriate,  the  other 
damage.  Whittemore  v.  Cutter,  i  may  be  resorted  to  as  one  of  the  ele- 
Gall.  (U.  S.)  429.  And  actual  dam-  ments  on  which  damages  may  be  ad- 
ages must  be  actually  proved  and  can  certained.  Burdell  i'.  Denig,  93  U.  S. 
not  be  assumed   as  a  legal  inference  716. 

from  any  facts  which  do  not  amount  to  The  damages  are  not  to  be  estimated 

actual  proof  of  the  fact.     Seymour  v.  for  the  whole  term   of  the  patent,  but 

McCormick,  16  How.  (U.  S.)  480.  only  for  the  period  of  the  infringement 

The  plaintiff  must  show  his  damages  where  the  licence  fee  is  not  taken  as 

by  evidence. .    They  must  not  be  lefl  to  the  measure  of  damages.  Suffolk  Co.  v- 

conjecture  by  the  jury.    They  must  be  Harden,  3  Wall.  (U.  S.)  315. 

proved,  not  guessed  at.  Philip  t^  Nock,  "f  he  rule  of  damages  should  be  the 

17  Wall.  (U.  S.)  460;  Carter  v.  Baker,  value  of  the  use  of  the  machine  during 

4   Fi<$h.   Pat.   Cas.  404;    Spaulding  f.  the  time  of  the  illegal  use.    Whitte- 
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(4)  Increase  of  Damages. — Whenever  a  verdict  is  rendered  ior 
the  plaintiff,  the  court  may  enter  judgment  thereon  in  any  sum 
above  the  amount  found  by  the  verdict  as  the  actual  damage, 
according  to  the  circumstances  of  the  case,  not  exceeding  three 
times  the  verdict.* 

When  the  Increase  Will  be  Added. — The  court  will  increase  the 
damages  when  the  infringement  is  deliberate  and  intentional  * 
This  provision  does  not  extend  to  profits.* 

(5)  Forfeiture  of  Damages  by  Failure  to  Mark  in  Accordance 
with  Statute. — (For  statute,  see  note  4.) 

more  v.  Cutter,  i  Gall.  (U.  S.)  478;  s.  jury  in  awarding  the  proper  judgment. 

c,  I  Rob.  Pat.  Cas.  40.  Whittemore    v.   Cutter,  i    Gall.  (U.  S. 

Counsel   fees  cannot  be  included  in  478;  s.  c,  i  Rob.  Pat.  Cas.  40;  Evans  v. 

the   verdict.     Philip  v.  Nock,  17  Wall.  l4ettick,  3   Wash.    (U.  S.)  408;  s.  c,  i 

(U.S.)   460;  Teese  v.   Huntington,  23  Rob.    Pat.   Cas.  166;  Motte  r.  Bennett, 

How.   (U.  S.)    2;    Parker  v.  Hulme,  i  2  Fish.    Pat.   Cas  642;    Livingston   v. 

Fish.  Pat.  Cas.  44.;    Stimpson  v.  Rail-  Jones,  2  Fish.    Pat.  Cas.   207;    s.  c,  3 

road  Co.,  i  Wall.  Jr.  (C.  C.)  164.  Wall.  Jr.  (C.  C.)  330. 

Act  of  1870,  giving  damages  in  court  Not  QlTen  to  ABBlgnea. — Treble  dam- 

of  equity,  does  not   authorize   recovery  ages  will   not  generally  be  given  to  an 

of  counsel   fees  as  damages.     Bancroft  assignee.     Schwartzel  v,  Holenshade,  2 

T'. Acton,  7  Blatchf.  (U.  S.)  505.  Bond  (U.   S.)   29;    %*  c,  3   Fish.    Pat. 

1.  Rev.  Stat.,  §4919.  Cas.  116. 

2.  If  the  infringement  is  deliberate  3.  The  statute  authorizes  "  increase'' 
and  intentional  the  court  will  increase  ofdamages  only,  not  of  gains  and  profits, 
the  damages.  It  is  not  reasonable  that  Campbell  v.  James,  5  Bann.  &  Ard.  Pat. 
an  inventor  should  be  compelled  to  Cas.  630;  Holbrook  v.  Small,  3  Bann.  & 
spend    his    means    in    protecting  him-  Ard.  Pat.  Cas.  625. 

self  without  indemnity,  and  so  prac-  Where  a  disclaimer  is  necessary  but 
tically  lose  the  benefit  of  the  invention  was  not  filed  before  commencement  of 
which  the  law  designed  to  procure  him.  suit,  actual  damages  would  seem,  as  a 
Russell  V,  Place,  5  Fish.  Pat.  Cas.  136;  general  rule,  to  be  all  that  can  be  reas- 
8.  c,  9  Blatchf.  (U.  S.)  173.  So  also  onably  claimed;  but  cases  may  arise 
where  the  infringement  is  "wanton  and  where  the  circumstances  are  aggravated 
persevering."  Bell  v.  McCoUough,  x  in  which  the  power  to  increase  the  dam- 
Bond  (U.  S.)  194;  s.  c,  i  Fish.  Pat.  ages  should  be  exercised.  Guyon  v. 
Cas.  380.  Or  where  a  man  manufactured  Serrell,  i  Blatchf.  (U.  S.)  244. 
a  device  knowing  that  another  was  the  4.  It  shall  be  the  duty  of  all  paten- 
inventor.  Lyon  V.  Donaldson,  34  Fed.  tees,  their  assigns  and  legal  representa- 
Rep.  789.  tives,  and  of  all  persons  making  or  vend- 

No  Increase  of  Damages  Where  tlie  ing  any  patented  article  for  or  under 
Suit  Is  Merely  for  Collection. — But  the  them,  to  give  suflficient  notice  to  the  pub- 
spirit  of  the  act  does  not  include  suits  lie  that  the  same  is  patented  either  by 
brought  upon  an  expired  patent  which  fixing  thereon  the  word  "patented"  with 
are  merely  cases  of  collection,  the  sole  the  day  and  year  the  patent  was  granted, 
object  being  the«collection  of  damages,  or  when,  from  the  character  of  the  arti- 
Bell  V.  McCollough,  1  Bond  (U.  S.)  cle,  this  cannot  be  done,  by  fixing  to  it, 
194;  s.  c,  I  Fish.  Pat.  Cas.  380.  Nor  or  to  the  package  wherein  one  or  more 
merely  where  the  defence  was  active  of  them  is  enclosed,  a  label  containing 
and  annoying.  Welling  v.  La  Bau,  35  the  like  notice;  and  in  any  suit  for  in- 
Fed.  Rep.  302.  fringement  no  damages  shall  be  recov- 

Increaae  of  Damages  Is  for  the  Court. —  ered   by  the  plaintiff  except  on  proof 

The  trebling  of  damages  is  a  matter  that  that  defendant  was  duly  notified  of  the 

rests   in  .the  discretion   of  the    court,  infringement,  and  continued,  after  such 

Stimpson  x\  Railroads,  i  Wall.  Jr.  (C.  notice,  to  make,  use  or  vend  the  article 

C.)  164;  s.  c,  2  Robb.  Pat  Cas.  595.  so  patented.     Rev.  Stat.,  ^  4900. 

The  jury  should  estimate  the  single  The  penalty  imposed  by  the  statute 

damages,and  the  court,  if  it  sees  proper,  for  a  failure  to  mark  patented  articles 

will  treble   the  damages  found  by  the  is  only  the  taking  away  of  the  right  to 
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^)  Ignorance  of  Existence  of  Patent — Conduct  of  Patentee  M it u 
gating  Damages, — Ignorance  of  the  existence  of  a  patent,*  and 
the  action  of  the  patentee,*  may  mitigate  the  damages. 

(7)  Interest  on  Damages, — Where  a  royalty  is  taken  as  the 
measure  of  damages,  interest  may  be  ^allowed  from  date  of  in- 
fringement,^ and,  generally,  the  jury  in  estimating  damages  may 
take  into  account  the  interest  if  they  choose,  and  allow  it  as 
damages."* 

3.  Profit8.-^(i)  Principle  on  xvhich  Awarded, — The  rule  in  equity 
is  that  the  amount  of  profits  received  by  the  unlawful  use 
of  the  machine  is  in  general  the  damage  done  the  owner  of 
the    patent.^     It    is  said  that   the   infringer  is  converted  into  a 

recover  damages.     Goodyear  r.  Allyn,  Blatchf.   (U.  S.)  33;  »•  c,  3  Fish.  Pat. 

6  Blatchf.  (U.  S.)  33;  s.  c,  3  Fish.  ?at.  Cas.  374. 

Cas.  374.  Where  infringing  machine  has  been 

The  complainant  claimed  that  such  used  by  two  successive  companies,  the 
marking  would  be  so  expensive  as  to  master  should  ascertain  to  what  degree 
exhaust  his  profit;  it  was  however  each  infringed.  Turrill  v.  111.  Cent.  R. 
shown  that  the  device  could  have  been  Co.,  3  Biss.  (U.  S.)  72. 
stamped  according  to  law.  Hcld^  that  In  a  suit  against  three  defendants,  it 
the  impossibility  or  impracticability  of  is  proper  to  award  against  all  three  the 
stamping  patented  articles  is  not  profits  made  by  them  jointly  while 
dependent  upon  the  question  of  pecun-  partners,  and  against  two  of  them  the 
iary  loss  or  gain;  hence  complainant  profits  they  had  made  after  their  part- 
debarred  from  recovering  damages,  nership  with  the  third  defendant  wa-j 
Putnam  v.  Sudhoff,  i  Bann.  &  Ard.  dissolved,  and  while  they  were  using 
Pat.  Cas.  198.  the  patented  invention  in  conjunction 

But  in   such  case,  if   the  packages  with    a   third  party  not   a  defendant, 

containing    the    articles    are    stamped  Herring  v.  Gage,  3  Bann.  &  Ard.  396; 

according  to  the  statute,  it  is  sufficient,  s.  c,  15  Blatchf.  (U.  S.)  124. 

Sessions  v.   Romadka,  28   Pat.   Office  1.   Ignorance    of  the   existence  of  a 

Gaz.  721;  8.  c,  21  Fed.  Rep.  124.  patent  does  not  furnish  a  reason  for  al- 

Where  Actual  Notloe  Olven. — Where  lowing  no  damages;  nor  does  the  intent 

article  has  not  been  marked  patented  not  to  injure,  though  the   latter  may 

when   any  equivalent  notice   has  been  mitigate  them.     Hogg  v,  Emerson,  11 

given,  the  defendant  has  been  notified.  How.  (U.  S.)  587;  Parker  v.  Corbin,  4 

and  any  notice,  verbal  or  written,which  McLean  (U.  §.)  462;  s.  c,  2   Rob.  Pat. 

includes     a     specification     when     the  Cas.  736. 

patent  was  granted  is  sufficient.     N.  Y.  2.   Nominal    damages  only  will    be 

etc.    Assoc.   V.   Tilden,  23   Pat.   Office  given    if  the  jury   think   the   patentee 

Gaz.  272;  s.  c.  14  Fed.  Rep.  740.  acted  in  such  a  manner  that  thedefend- 

Implied  Notice. — The  complainant  ant  was  misled.  Adams  v,  Edwards,  i 
and  defendant  had  been  in  partnership  Fish.  Pat.  Cas.  i ;  Wasbume  v.  Gould, 
manufacturing  a  machine,  the  patent  3  Story  (U.  S.)  122;  s.c,  2  Rob.  Pat. 
being  owned  by  plaintift';  the  partner-  Cas.  206.  Or  if  the  patentee  gratuitous- 
ship  was  dissolved  and  plaintiff  sued  ly  authorize  a  party  to  manufacture 
defendant  for  continuing  the  manu-  and  use  the  patented  invention.  Proctor 
facture;  defendant  alleged  that  plaintiff  v.  Brill,  4  Fed.  Rep.  415. 
had  not"  marked  articles  patented.  3.  Locomotive  Safety  Truck  Co.  r. 
Held^  the  statute  had  no  application  to  Penn.  R.  R.  Co.,  5  Bann.  &  Ard.  Pat. 
such  a  case.  Herring  v.  Gage,  15  Cas.  (C.  C.)  308;  s.  c,  2  Fed.  Rep. 
Blatchf.  (U.  S.)  124;  s.  c,  3  Bann.  &  677. 
Ard.  Pat.  Cas., 396.  4.    LeRoy  v.  Tatham,  2  Blatchf.  (T. 

Sale  by  Others. — If  the  complainant  S.)    474;    Seymour  v,    McCormick,   2 

does  not  sell  the  patented  articles,  the  Blatchf.  (U.  S.)  240. 

objection    that     the    articles    sold    by  6.  "It  takes  away  the  motive  of  the  in- 

others  were  not  properly  marked  will  fringer  of  patented  rights  to  make  him 

be  of  no  avail.     Goodyear  v,  Allyn,  6  pay  the  profits  of  his  labor  to  the  owner 
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trustee  as  regards  the  profits  made,^  or  rather  that  the  court  of 

equity  will  award  as  a  substitute  for  legal  damages  a  compensa* 
tion  measured  by  the  rule  that  courts  of  equity  apply  in  the  case 

of  a  trustee  who  has  wrongfully  used  trust  property  to  his  own 
advantage.* 

(2)  Definition. — Profits  are  the  gains  upon  any  business  when 
both  receipts  and  payments  are  taken  into  account,  and  are  con- 
fined to  the  actual  advantage  gained  by  the  infringer.^ 

of   the   patent."     Dean  v.  Mason,   20  The   reasons  which    have   led    to   the 

How.  (U.  S.)  198.  adoption  of  this  rule  are:   that  it  comes 

1.  The  rule  in  suits  of  equity,  of  nearer  than  any  other  to  doing  com- 
ascertaining  the  profits  which  defend-  plete  justice  between  the  parties;  that 
ant  has  made  by  use  of  plaintiffs  in-  in  equity  the  profits  made  by  an  in- 
vention, stands  on  a  different  principle  fringer  of  a  patent  belong  to  the  paten- 
from  that  in  suits  at  law.  It  is  that  of  tee,  and  not  to  the  infringer,  and  that 
converting  the  infringer  into  a  trustee  it  is  inconsistent  with  the  ordinary 
as  regards  the  profits  thus  made;  and  principle,  and  practice  of  the  courts  of 
the  adjustment  of  these  profits  is  sub-  chancery s  either  to  let  the  wrong  doer 
ject  to  all  the  equitable  considerations  profit  by  his  own  wrong,  and  on  the 
which  are  necessary  to  do  complete  other  hand  to  make  no  allowance  for 
justice  between  the  parties,  many  of  the  cost  and  expense  of  conducting  his 
which  would  be  inappropriate  in  a  trial  business,  or  to  undertake  to  punish  him 
by  jury.  Packet  Co.  v.  Sickles,  19  by  obliging  him  to  pay  more  than  a 
Wall.  (U.  S.)  611.  fair     compensation      to     the    person 

That  rule  (infringers'  profits  as  cri-  wronged.     Tilghman   v.   Proctor,   125 

terion  of  damages)  applies  universally  U.  S.  136. 

and  mainly  to  cases  in  equity,  and  is  Upon  a  bill  in  equity  by  the  owner 
based  on  the  idea  that  the  plaintiff  shall  against  infringers  of  a  patent,  the  plain- 
be  converted  •into  a  trustee  as  to  those  tiff  is  entitled  to  recover  the  amount  of 
profits  for  the  owner  of-  the  patent  gains  and  profits  the  defendants  have 
which  he  infringes;  a  principle  which  made  by  the  use  of  his  invention.  Liv- 
it  is  very  difficult  to  apply  before  a  jury  ingston  v,  Woodworth,  15  How.  (U.  S.) 
but  quite  appropriate  on  a  reference  to  546. 

a  master,  who  can  examine  defendant's  3.  Rubber  Co.  v,  Goodyear,  9  Wall. 

books  and  papers  and  examine  him  on  (U.  S.)  788.                                          ' 

oath,  as  well  as  his  clerks  and  employes.  The  rule  of  damages  is  the  profits 

Burdell  v.  Denig,  92  U.  S.  716.  which   have  been   derived  by  the   de- 

2.  The  general  rule  of  computing  the  fendant  by  means  of  the  invention 
infringer's  profits  has  been  sometimes  over  any  other  mode  which  the  defend- 
said  to  be  upon  the  theory  that  the  in-  had  a  right  to  adopt.  Serrill  v.  Collins, 
fringer  is  converted  into  a  trustee  for  the  i  Fish.  Pat.  Cas.  289. 

owner  of  the  patent  as  regards  the  profits  The  profit  which  the  iafringer  makes 

made  by  the  use  of  his  invention,  but  it  or  ought  to  make,  not  what  profit   the 

is  more  strictly   accurate  to  say  that  a  plaintiff  shows  he  might  have  made, 

court    of  equity   which   has   acquired  governs  the  measure  of  damages.   Bur- 

upon   some  equitable  ground  jurisdic-  dell   f.  Denig,  92  U.  S.  716.     Infringer 

tion  of  a  suit  for.  infringement  of  a  pat-  is   liable   for   actual,  not  for  possible; 

ent,   will   not   send   the   plaintiff  to  a  gains.    Tilghman   v.   Proctor,    125  U. 

court   of  law  to   recover  damages,  but  5.  136. 

will  Itself  administer  relief  by  awarding.  Profits   are   to   be  computed  and  as- 

as  an  equivalent  or  substitute  for  legal  certained    by    finding    the    difference 

damages,    a    compensation    computed  between   cost  and   yield.    The  calcu- 

and   measured  by  the  same   rule   that  lation  is  to  be  made  as  a  manufacturer 

courts  of  equity  apply  to  the  case  of  a  calculates   the   profits   of  his  business, 

trustee  who   has  wrongfully   used   the  Rubber  Co.  v.  Goodyear,  2   Fish,  Pat. 

trust   property  to  his   own   advantage.  Cas.  499;  Brown   v.   Piper,   i    Holmes 

Tilghman   v.'  Proctor,  125  U.  S.  136;  (U.   S.)    196;  s.  c,  6  Fish.   Pat.  Cas. 

Root  V.  R.  R.  Co.,  105  U.S.  184.  240. 

Season!  for  Adoption  of  Tliis  Role. —  Actual  Profit,  Not  What  Could  Haro 
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(3)  Profits  Where  Complainant* s  Device  Is  Used  with  Other 
Device  or  Is  Merely  an  Improvement, — If  any  portion  of  the 
profits  arose  from  an  improvement  made  by  the  defendant,*  or 
if  the  patent  covers  only  some  features  of  a  machine,*  or  the 
patent  is  for  an  improvement  on  an  old  machine,*  the  com- 
plainant is  entitled  only  to  the  profits  arising  from  his  own 
invention. 

Been  Made. — An  allowance  of  profits  recovery  must  be  limited  accordingly, 
which  the  defendant  could  have  made  Philip  v.  Nock,  17  Wall.  (U.  S.)  460.' 
with  reasonable  diligence  is  erroneous.  The  defendant  used  the  patented 
Dean  v.  Mason,  20  How.  (U.  S.)  198;  device  along  with  other  devices.  Held, 
Livingstone  v.  Wood  worth,  15  How.  the  enquiry  in  the  accounting  should  be 
(U.  S.)  546;  Munson  v.  New  York,  16  limited  to  an  account  of  the  profits 
Fed.  Rep.  560.  received  by  defendants  as  a  direct  re- 
The  estimate  of  profits  must  be  based,  suit  of  the  improper  use  of  the  improve- 
not  upon  the  capacity  for  production,  ments  patented.  Littlefield  v.  Perr^y, 
but  upon  the  actual  production.  Web-  21  Wall.  (U.S.)  205. 
ster  V,  Carpet  Co.,  2  Bann.  &  Ard.  If  a  patent  covers  only  one  of  many 
Pat.  Cas.  67;  Burdett  t;.'Estey,  5  Bann.  features  of  a  machine,  the  patentee  is 
&  Ard.  Pat.  Cas.  308.  not  entitled  to  the  profits  arising  from 

1.  Where  Portion  of  Profits  Arose  the  whole  machine,  but  merely  to  the 
from  Improvexnents  of  Defendant. — If  gains  arising  from  the  special  feature, 
any  portion  of  the  profits  arose  from  Calkins  v.  Bertrand,  10  Biss.  (U.  S.> 
an   improvement   made   by  defendant,  445. 

they   do  not   belong  to   the   patentee.  Inventions  covered  by  patents  other 

Carter    v.    Baker,  4   Fish.   Pat.*  Cas.  than  the  complainant's  were  embraced 

404;  s.  c,  I  Sawy.  (U.  S.)  512.     If  de-  in  the  machine  of  defendant;  it  was  not 

fendant  has  cheapened  the  cost  of  pro-  shown  how  much  of  the  profit  was  due 

ducing  the  infringing  device  by  an  im-  to   other   patents.     Held^    complainant 

provement  of  his  own,  he  is  entitled  to  only    entitled     to     nominal     daipages. 

a   corresponding   credit   in   the   ascer-  Blake  xk  Robertson,  94  U.  S.  728. 

tainment  of  the  profits  which  the  com-  3.    Plaintiff  must  show   the   particu- 

plainants  are  entitled  to  recover.   .  Ma-  lar  profits  which  accrued  to  the  defend- 

son   V.   Graham,  23  Wall.  (U.  S.)  261,  ant  from  using  his  improvement.  Black 

See   further,   infra^  this  title,  Deduc-  v.  Munson,  2  Bann.  &   Ard.  Pat.  Cas. 

Tioxs  TO  BE  Allowed  Infringers.  623;  Calkins  v,   Bertrand,  10  Biss.  (U. 

How  Burden  of  Proof  Rests    Where  S.)  445;  s.  c,  8  Fed.  Rep.  755. 

Defendant  Has  Made  Improvements. —  Where  patent  is  for  improvement  and 

If  a  portion  of  the  profits  are  to  be  ac-  not  for  entire  machine,  plaintiff  must 

credited  to  an  improvement  of  the  de-  give  evidence   tending  to  separate  or 

fendant,  the  burden  rests  upon  him  to  apportion   the   defendant's  profits  and 

show  it  and  the  amount  afllirmatively.  the   patentee's   between    the    patented 

Carter  v.   Baker,   4    Fish.     Pat.  Cas.  features  and   the  unpatented  features, 

404;  s.  c,  I  Sawy.  (U.  S.)  512.  and  such  evidence  must  be  reliable  or 

Plaintiffs   had  made  a  device  which  tangible,  and  not  speculative  or  conjec- 

was    unmarketable.      Defendants    had  tural.    Garretson  x\  Clark,  iii    U.  S. 

made    improvement  on  it  which  ren-  120. 

dered     it    marketable.     Complainants  Design  Patent. — Plai-stiff  must  show 

failed  to  show  what  profits  arose   from  what  profits  or  damages  are  attributa- 

the   original   invention,  apart  from  the  ble  to  use  of  infringing  design.     Dobson 

improvement;    held^   only    entitled    to  v.  Dornan,  118  U.  S.  10. 

nominal  damages.     Bostock   v.  Good-  If  an  invention  consists  merely  of  an 

rich,  34  Pat.  Office   Gaz.  1047;  Garret-  improvement  on   an  old  machine,  the 

son  V.  Clark,  11 1  U.  S.  120;  Dobson  v.  patentee  is  entitled  only  to  the  profit  of 

Carpet  Co.,  114  U.  S.  439.  the  improvement,  even  though  he  had 

2.  The  patentee  had  invented  a  exclusive  control  of  the  market  when 
cover  and  hinge  for  an  inkstand.  The  the  infringement  began.  Garretson  v, 
defendants  used  the  hinge.  The  court  Clark,  3  Bann.  &  Ard.  Pat.  Cas.  352; 
held   Ihat   where   the   infringement   is  s.  c,  15  Blatchf.  (U.  S.)  70. 

confined  to  a  part  of  the  thing  sold,  the        Brldenoe  Must  Not  be  Conjectoral.— 
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Exception. — Where  the  invention,  though  an  improvement, 
adapts  the  machine  to  a  particular  use,  and  there  is  no  way  open 
to  the  public  to  supply  that  use,  the  patentee  is  entitled  to  the 
entire  profits.*  ^ 

(4)  Measure  of  Profits — Constructioii. — Where  the  profit  is 
derived  from  the  construction  of  the  thing  patented,  the  infringer 
must  account  for  the  whole  profit  arising  from  the  construe- 
tion.* 

(5)  Measure  of  Profits — Use. — The  profits  of  an  infringer  are 
the  worth  of  the  advantage  he  obtained  by  his  illegal  use  of  paten- 
tee's invention,^  where  the  gain  is  directly  traceable  to  the  use 
of    the   invention;*   they    are    the   saving  arising  directly  from 

Where  the  patentee  of  an  improvement  patent.     Heldy   the    profits    to    be    re- 

faiU  to  show  that  the  use  of  his  machin-  covered   were    the    difference  between 

ery,  in  connection  with  other  machinery,  what  it  cost  the  defendants  to  make  and 

produced  a  definite  part  of  the  whole  sell  the  partial  set,  and   what  it  brought 

profits,  his  recovery  of  profits  must  be  them,  notwithstanding  they  might  have 

nominal  only.     Kirby  z\  Armstrong,  10  employed    the   horizontal  set.     Burdett 

Biss.  (U.  S.)   135;  8.  c,  19  Pat.  Office  .v.    Estey,   5  Bann.  &   Ard.    Pat.   Cas. 

Gaz.  661.  308. 

If  the  estimate  of  profits  is  a  mere  3.  The    profits    of  an    infringer   are 

conjecture  without  any  reliable  basis,  it  not  all  he  made  in  the  business  in  which 

cannot  be  the  basis  of'^a  decree.     Loco-  he  used  the  invention,  but  they  are  the 

motive  Safety  Truck  Co.  v,  Penn.  R.  R,  worth  of  the  advantage  he  obtained  by 

Co.,  5  Bann.  &  Ard.  Pat.  Cas.  514.  such  use— or,  in  other  words,  the  fruits 

1.  Wliere  Patentee  Bntitled  to  Bn-  of  that  advantage.  News  v,  Conover, 
tire  Froflts. — Although  a  patented  in-  11  Pat.  Office  Gaz.  IIII. 

vention  is  only  an  improvement,  yet  if  The    advantage    the    defendant  ob- 

the  improvement  is  required  to  adapt  tained,  or  might  by  skill  have  obtained^ 

the  machine   to  a  particular  use,  and  by  using  the  patented  device  over  the 

there  is  no  other  way  open  to  the  public  use  of  the  old  device,  and  the  value  of 

to  supply  the  demand  for  that  use,  the  this  advantage  in  money.     Campbell  v. 

patentee  is  entitled  to  the  entire  profits.  Barclay,  5  Biss.  (U.  S.)  179. 

Goulds  Mfg.  Co.  T'.  Cowing,  105  U.  S.  Exception. — The  defendant's  gain  was 

253.  directly  traceable  to  the  use  of  the  in- 

Although   the   patent  is  for   an  im-  vention.     Held^  the  proper  inquiry  was 

provement,yet  if  the  improved  article  is  not    wh^t   saving    he     had    made    by 

a  new  and  different  species,  a  specific  using  the    patented  device  over  using 

article  having  a  peculiar  value  because  other  devices,  but  what  saving  he  had 

of  the  patentee's  discovery  or  invention,  made  directly  by  using  the  patented  de- 

the  account  will  be  taken  for  the  profits  vice.     Herring  v.  Gage,  15  Blatchf.  (U. 

on  the  whole  article,  and  not  merely  on  S.)  124;  s.  c,  3  Bann.  &  Ard.  Pat.  Cas. 

the  improvement.     Livingston  xk  Jones,  396. 

3  Wall.  Jr.  (U.  S.)   330;  8.  *c..   2    Fish.  Where  the  invention  is  used   in  con- 
Fat.  Cas.  207.                                      *  nection  with  a   machine,  the  profits  on 

2.  If  the  profit  is  derived  from  the  the  whole  are  not  to  be  apportioned  ac- 
construction  of  the  thing  patented  as  an  cording  to  the  cost  of  each  part  respect- 
entirety,  the  infringer  must  account  for  ively,  or  to  be  divided  according  to  the 
whole  profit,  and  not  merely  for  the  cost  of  the  machine  and  improvement 
difference  between  the  profit  on  respectively,  but  are  to  be  computed 
that  and  on  some  other  thing.  Eliza-  according  to  the  profit  on  the  improve- 
beth  r.  Pavement  Co.,  97  U.  S.  126.  ment  when  sold  separately.      Graham  r. 

The  defendants  used  the  patentee's  in-  Mason,  23  Wall.  (U.  S.)  261. 

vention  of  a  partial  set  of  organ  reeds  4.    Improvement. — Where  the    com- 

placed  in  a  certain  position  in  the  organ;  plainant's  invention  is  an   improvement 

a  partial  set  placed  in  another  position  upon  an  existing  machine  by  which   its 

horizontally  would  have  produced  the  productive   capacity  *  is    increased,   the 

same  effect  and  not  have  infringed  the  measure    of  complainant's  profits  is  to 
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the  use  of  it;*  in  other  cases  the  advantage  obtained  by  using 
the  infringed  invention  over  other  modes  open  to  the  public  for 
accomplishing  the  same  end.* 

be  ascertained   from   the  consideration  though  defendant  might  have  used  bet- 

of  the  advantage  which  resulted  to  the  ter  article.  Campbell  v.  James,  5  Bann. 

defendant  by  his  unauthorized  use  of  &  Ard.  Pat.  Cas.  630;  s.  c,  i<^  Blatchf. 

the  complainant's  invention,  and  would  (U.  S.)  92. 

be  the  amount  produced  over  and  above  Considering   the   number  of  feet  of 

what  would  have  been  produced  hy  the  rails  mended   by   respondent  in  the  use 

machines  if  the  complainant's  improve-  of  machines  covered  by  letters  patent, 

ment  had   not  been  used.     Webster  v.  of  those  which  infringe  them,  the  gain 

Carpet  Co.,  2  Bann.  &   Ard.  Pat.  Cas.  in  mending,  compared  with  the  cost  in 

67.    The  difference    in    profit    arising  mending  on   common    anvil    and  the 

from  the  shape  of  a  square  dish  over  a  saving    in    fuel    and    labor.     Cawood 

round   one  would   be   the   measure  of  Patent,  94  U.  S.  695. 

profit.     Tomkinson     v,   Willets    Mfg.  The  dinerence   in   selling  value  of  a 

Co.,  34  Fed.  Rep.  536.  patent  pavement  over  one   in   common 

1.  Process — Qeneral  Doctrine. — It  is  use,  made  oi  same  materials.  Shannon 
as  true  of  a  process  invented  as  an  im-  v.  Bruner,  ^^  Fed.  Rep.  2S9,  871. 
provement  in  a  machine,  that  an  in-  Decrease  In  Expenses  as  Profits. — The 
fringer  is  not  liable  to  the  extent  of  his  decrease  of  expenses  by  the  infringer 
entire  profits  in  the  manufacture.  The  •  are  proper  subjects  for  consideration  in 
question  is  what  advantage  did  the  de-  determining  the  patentee's  damages, 
fendant  derive  from  using  the  com-  Ransom  v.  New  York,  i  Fish.  Pat. 
plainant's  invention  over  what  he  had  Cas.  252;  Williams  r.  Rome  etc.  R.  Co., 
in  using  other  processes  then  open  to  5  Bann.  &  Ard.  Pat,  Cas.  423;  s.  c,  iS 
the  public  and  adequate  to  enable  him  Blatchf.  (U.  S.)  181. 

to  obtain  an  equally  beneficial  result.  Profits  to  be  OlTen  Althongli  Loss  on 
Mowry  v.  Whitney,  14  Wall.  (U.  S.)  Business. — If  defendant  saved  money 
620.  by  use  of  the  patented  machine  as  corn- 
Where  the  infringed  patent  is  for  an  pared  with  other  means  of  doing  the 
art,  a  fair  measure  of  the  infringer's  same  work,  the  complainant  is  entitled 
actual  profits  is  the  saving  in  cost  of  to  the  profit,  although  there  was  a  loss 
production  by  the  use  of  the  appropri-  in  the  particular  business.  III.  Cent 
ated  invention  over  the  cost  of  produc-  R.  Co.  v.  Turrill,  94  U.  S.  695;  Tilgh- 
tion  by  the  use  of  cognate  means,  used  man  v.  Proctor,  125  U.  S.  136. 
and  available.  Wetherill  z>.  N.  J.  Zinc  Defendants  made  no  profit  by  using 
Co.,  I  Bann.  &  Ard.  Pat.  Cas.  105.  infringing  machine,  yet  as  the  loss  was 

2.  Maoblne — ^With  What  Hacblnes  less  than  it  would  have  been  with  the 
Should  be  Compared. — Profits  are  to  be  infringed  device  omitted,  this  benefit  is 
computed-  from  the  advantages  derived  equivalent  to  an  equal  gain  and  is  rightly 
by  the  infringer  by  the  use  of  the  in-  estimated  as  a  part  of  the  profits  for 
vention  over  what  he  would  have  de-  which  the  infringer  is  responsible.  News 
rived  by  the  use  of  other  machines  r.  Conover,  11  Pat.  Office  Gaz.  IIIl; 
then  known  and  open  to  the  public,  and  Knox  v.  Great  West.  etc.  Co.,  14  Pat 
adequate  to  produce  an  equally  bene-  Office  Ga2.«897;  s.  c,  4  Bann.  &  Ard. 
ficial  result.  The  machine  with  which  Pat.  Cas.  45;  s.  c,  6  Sawy.  (U.  S.)  430. 
the  comparison  of  the  invention  should  Profits  Must  be  Immediate. — The  prof- 
be  made  with  others  in  existence,  or  its  allowed  are  only  those  which  result 
knovvn,  or  open  to  public  use  at  the  directly  and  immediately  from  the 
time  of  the  infringement  complained  wrongful  acts  of  the  infringer.  Profits 
of,  not  with  machines  subsequently  in-  which  are  remote  and  contingent  are 
vented,  or  for  the  first  time  constructed  not  recoverable.  Piper  v.  Brown,  1 
or  known,  or  machines  not  open  to  Holmes  (U.  S.)  20;  s.  c,  3  PaL  Office 
public  use.     Knox  f.  Great  West.  etc.  Gaz.  97. 

Co.,  14  Pat.  Office  Gaz.  862;  s.  c,  6  Where  an  infringer  of  a  patent  has 
Sawy.  (U.  S.)  430;  s.  c,  4  Bann.  &  Ard.  realized  no  profit  from  the  use  of  an  in- 
Pat.  Cas.  25.  vention  he  cannot  be  called  upon  for 
The  patentee  .is  entitled  to  the  profits.  The  patentee  in  such  case  is 
amount  saved,  as  compared  with  the  left  to  his  remedy  for  damages.  Eliza* 
articles   known    to    the  defendant,  al-  beth  v.  Pavement  Co.,  97  U.  S.  126. 
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(6)  Licence  Fees  as  Measure  of  Profits. — Licence  fees,  in  the 
absence  of  other  evidence,  may  be  taken  as  measure  of  profits.* 

(7)  Time  to  be  Included  in  Accounting. — The  account  should 
extend  over  the  time  of  infringement  only,*  down  to  the  time 
of  the  hearing  before  the  master. 

(8)  Deductions  to  be  Allowed  Infringer. — It  is  inconsistent  with 
the  principles  of  a  court  of  equity  to  make  no  allowance  to  an 
infringer  for  the  costs  and  expenses  of  conducting  his  business.* 
These  disbursements  are  therefore  allowed  in  making  up  the 
account.*  . 

Worthof  AdTantaceMnitbeSbown. —  The  practice  is  to  take  the  account 

In  order  to  recover  the  profits  made  by  of  profits  down    to  the  time  of  hear< 

a  defendant  the  proof  must  show  not  ing    before     the    master,    if    the     in- 

merely   that  he  obtained  an  advantage  fringement    continues     to     that     time, 

from  the  use  of  the  invention,  but  the  Tatham  v.  Lowber,  4  Blatchf.  (U.   S.) 

"worth  of  the  advantage.  Blake  v.  Green-  86. 

wood  Cemeterv,  16  Fed.  Rep.  676.  Wliat  Aceoimt  Should  and  Should  Not 

1.  Licence  fees  are  the  criterion  of  Inclnde. — The  account  should  include 
damages  at  /aw,  but  in  the  absence  of  the  profit  on  all  machines,  whether 
satisfactory  evidence  of  profits  they  bought  before  or  after  the  commence- 
mav  be  resorted  to  as  a  measure  of  ment  of  the  suit.  Knox  r.  Great  West, 
profits  in  equity.  Burdell  xk  Denig,  92  etc.  Co.,  14  Pat.  Oflfice  Gaz.  897;  s.  c,  6 
U.  S.  716.  Sawy.  (U.  S.)  430;  s.  c,  4  Bann.  &  Ard. 

The  difficulties  of  proving  the  exact  Pat.  Cas.  25. 

money  value  of  the  advantage  arising  to  Umitailoii  of  Time  of  Aceoimtliif  by 

defendant  by  use  of  complainant^s  de-  Act  of  Plaintiff. — Where  defendant  has 

vice  were    exceptionally  embarrassing,  limited    the    period   within    which    he 

Held^  a  licence  fee  may  be  used  as  the  claims  infringements   were   made,   the 

measure  of  profits.     Emigh  t'.  Bait.  etc.  accounting  must   not   include   a    later 

R.  Co.,  4  Hughes  (U.  S.)   271;  s.  c,  19  time.  Creamer  v.  Bowers,  35  Fed.  Rep. 

Pat.  Office  Gaz.  935;  s.  c,  6  Fed.  Rep.  206. 

2S3.  If  the  patentee  did  not  introduce  his 

interost.-r-When  a  licence  fee  is  taken  patent  into  general  use,  and  the  defend- 

as  measure  of  profits,  interest  is  not  al-  ant  w^as  hot  conscious   of  an  infringe- 

lowed.     Emigh  v.  Bait.  etc.  R.  Co.,  4  ment,  no   profits  will  be  allowed  before 

Hughes  (U.  S.)  271.  notice  to  defendant  of  plaintiff's  claim, 

2.  The  defendants  held  responsible  but  they  may  be  allowed  afterwards, 
for  actual  gains  and  profits  during  the  Merriam  v.  Smith,  1 1  Fed.  Rep.  588. 
time  machine  was  in  operation,  and  The  patentee  is  entitled  to  recover 
during  no  other  period.  Livingston  'v.  profits,  although  he  exercised  his  in- 
Woodworth,  15  How.  (U.  S.)  546.  An  vention  not  by  using  the  thing  pat- 
accounting  for  profits  can  only  be  had  ented,  but  b\'  making  and  selling  it. 
where  the  infringement  began  prior  to  Williams  xk  Rome  etc.  R.  Co.,  5  Bann. 
the  suit  and  continued  afterward.  &  Ard.  Pat.  Cas.  423;  s.  c,  18  Blatchf. 
Marsh  v,  Nichols,  128  U.  S.  605.  (U.  S.)  181. 

Where  the  complainant's  patent  had  3.  Tilghman   t'.    Proctor,  125  U.   S. 

been  adjudged  invalid  by  supreme  court  136. 

in  a  suit  against  another  defendant,  and  4.  What  Expenses  May    be    Allowed 

had  subsequently  adjudged  it  valid,  de-  the  Defendant. — Disbursements    which 

fendant  must  account  for  infringements  enable   the  defendant  to  offer  the  thing 

committed  after  first  and  prior  to  second  patented    to    the   public   in   a   salable 

adjudication.    Tilghman  v.  Proctor,  125  form,  and  to  keep  it   on  the  market  be- 

U.  S.  136.  fore   the   eye   and  within  the   reach  of 

But  defendant,  who  knew  at  the  time  customers,  and   generally   to   properly 

he  made  and  sold  the   infringing    ma-  conduct   the  business  of  selling  and  to 

chines,that  the  plaintiff  was  the  inventor,  keep  a  due  account    thereof,   clerk  hire 

is  not  thereby  rendered   liable  in  dam-  or   rent.     Hitchcock    t*.    Tremaine,    % 

ages  for  sales  made  before  plaintiff  had  Fish.    Pat.    Cas.   537;  s.   c,  9   Blatchf. 

made  application  for  a  patent.     Lyon  x\  (I'.  S.)  550. 

Donaldson,  34  F'ed.  Rep.  7S9.  Property  Used  on  Which  to  Carry  on 

767 


CompeniatioiL  for.                   INFRINGEMENTS.  Pwrflto. 

(9)  Interest  on  Profits. — Profits  are  to  be  regarded  in  the  light 
of  liquidated  damages  which  usually  do  not  draw  interest  without 

Basinera. — Allowance  for  use  of  prop-  to  the  profits  received  from  each  kind, 

erty   owned   by   defendant,   on    which  Hitchcock  r.  Tremaine,  9  B latch f.  (U. 

business  was  conducted.     Steam  S.  C.  S.)  550. 

Co.  V.  Windsor  Mfg.   Co.,  4  Bann.  &  If  the  business  as  to  patented  articles 

Ard.   Pat.   Cas.    (C.  C.)  445;  s.   c,  17  is  so  intermingled  and  confused  that  ap- 

Blatchf.  (U.  S.)  24.  proximate  results  only  are  possible,  these 

Shop  Room. — Use  of  shop  room  and  may  be  ascertained  by  taking  the  pro- 
tools,  being  a  necessary  ingredient  in  portion  of  the  gross  amount  of  sales  of 
the  manufacture  of  most  articles,  each  kind  to  the  profit  on  both. 
Troy  etc.  Factory  v.  Corning,  6  Rubber  Co.  v.  Goodyear,  2  Fish.  Pat. 
Blatchf.  (U.  S.)  328;  8.  c,  3  Fish.  Pat.  Cas.  499. 
Cas.  497.  Wases  and  Salaries. — If  defendant  is 

KaterialB  Used. — Price  of  materials,  a  corporation  and  employs  its  stock- 
Rubber  Co.  V.  Goodyear,  9  Wall.  (U.  holders  in  the  manufacture  of  machines, 
S.)  788.                          "  the  salaries  paid  them.  Steam  S.  C.  Co. 

Where  defendant  manufactures  the  v.  Windsor   Mfg.  Co.,  17   Blatchf.  (U. 

material   out  of  which  patented  thing  S.)  24;  s.  c,  4  Bann.  &  Ard.  Pat.  Cas. 

is  made,  the  quantity,  if  large,  may  be  445. 

a  ground   for  reducing  the   allowance  Libence  Foes. — ^The  licence  fees  which 

for  the   price    below  ordinary  market  a  party  operating  in  good  faith  under 

value.    Troy  etc.  Factory  v.  Coming,  another  patent  has  agreed  to  pay  there- 

3  Fish.  Pat.   Cas.  497;  s.  c,  i   Blatchf.  for.     La   Baw   v,  Hawkins,  2   Bann.  & 

(U.  S.)  467.  Also  bad  debts.     Rubber  Ard.  Pat.  Cas.  56i;8.  c,  6  Pat.  Office 

Co.  V.  Goodyear,  9  Wall.  (U.  S.)  788;  Gaz.  724. 

American  etc.  Co.  v.  Elizabeth,  i  Bann.  The  royalty  paid  another  patentee  for 

&  Ard.  Pat.  Cas.  463;  s.  c,  6  Pat.  Office  the  privilege    of  using   his  invention, 

Gaz.  772.  which  was  novel  and  which  made  the 

Interest. — Rubber  Co.  v.  Goodyear,  infringing  device  an  improvement  on 

9  Wall.  (U.  S.)  788.     Interest  paid  on  the   plaintiffs.      American   etc.  Co.  v, 

invested    capital    or    to    be    paid    on  Elizabeth,  i    Bann.  &   Ard.  Pat.   Cas. 

borrowed  capital,  but  interest  on   the  463. 

cost  of  a  device  only  when  it  is  shown  Wluit  Cannot  be  Deducted — ^Tazea  and 

to  have  been  paid  or  incurred 'as  debts.  Inanranee. — Taxes  and  insurance,  even 

Herring  v.  Gage,  3  Bann.  &  Ard.  Pat.  when    property    on    which    device    is 

Cas.    396;   s.  c,    15    Blatchf.    (U.   S.)  manufactured  is  owned  by  defendant 

124.  Steam  S.  C.  Co.  v.   Windsor  Co.,  17 

Ezpeneeeof  Manufacture  and  Bale.—  Blatchf.   (U.   S.)   24;  s.  c,  4  Bann.  k 

Rubber   Co.   v.  Goodyear, 9  Wall.  (U.  Ard.  Pat.  Cas.  445. 

S.)  788;  Zane  v.  Peck,  23  Pat.  Office  Profits    Derivable    from   Detendant'e 

Gaz.  191.  Own  ImproTcment. — Hitchcock  v.  Tre- 

Glerk  Hire.^Zane   v.  Peck,  23   Pat.  maine,  9  Blatchf.  (U.  S.)  550. 

Office  Gaz.  191;  s.  c,  13  Fed.  Rep.  475;  Where  defendant  paid  a  certain  sum 

Hitchcock   V,  Tremaine,  5   Fish.    Pat.  to  complainant  to    prevent  him  from 

Cas.  (U.  S.)  531;  s.  c,  9  Blatchf.  (U.  S.)  suing   those  who  had   purchased    ma- 

550.  chines  from  him,  but  with  the  express 

Storaipe. — Zane     v.    Peck,    23     Pat.  understanding  that  such  payment  should 

Office   Gaz.    191;   s.   c,    13   Fed.    Rep.  not  affect  the  right  to  recover  damages 

475-  from   defendant,  he   is  not  entitled  to 

Freight. — Zane  v.  Peck,  23  Pat.  Office  deduction  on  that  account.     Mason  r. 

Gaz.  191;  s.  c,  13  Fed.  Rep.  475.  Graham,  23  Wall.  (U.  S.)  261. 

Apportionment  of  Expenses. — If  de-  Losses. — Losses  on    some    machines 

fendant  sells  other  articles  besides  the  cannot   be   set  off  against  profits    on 

patented  invention,  a  ratable  portion  of  others.     Steam    S.  C.  Co.  v.  Windsor 

his  general  expenses  from  the  profits  Mfg.  Co.,  17  Blatchf.   (U.  S.)  24;  s.  c, 

arising  from  the  sale  of  the  patented  4.  Bann.  &  Ard.  Pat.  Cas.  445;  Mason 

invention.     Tremaine  v.  Hitchcock,  23  t'.  Graham,  23  Wall.  (U.  S.)  261.     Nor 

Wall.  (U.  S.)  518.  losses  on  whole  machine  against  profits 

This  apportionment  must  be  accord-  on  a  patented  device  forming  a  part, 

ing  to  the  gross  sales,  and  not  according  Mason  v,  Graham,  23  Wall.  (U.  S.)  361. 
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order  of  the  court,*    and  this  rule  is   not  changed  by  the  pro- 
visions of  the  Act  of  1870,  §  4921  * 

3.  Damages  in  Suits  in  Equity. — Under  section  4921,  damages  of  a 
compensatory  character  may  also  be  allowed  to  a  complainant 
suing  in  equity  where  the  gains  and  profits  are  clearly  not  enough 

to  compensate  the  complainant  for  the  injury  sustained  by  the 
infringement.* 

Salaries — Salary    Paid    Defendant. —  ment,   but  not    on  the   machine   itself, 

Williams   z\   Leonard,   9  Blatchf.    (U.  covered  by  the  plaintifl''s  patent.    //e/</, 

S.)  476;  Piper  V.  Brown,  i  Holmes  (U.  interest  should  be  allowed  from  the  cn- 

S.)  20;  s.  c,  3  Pat.  Office  Gaz.  97.  tering     of     the     interlocutory    decree. 

Compare      American     etc.     Co.     v.  Steam  S.  C.  Co.  7 .  Windsor  Mfg.  Co., 

Elizabeth,    i    Bann.  &    Ard.    Pat.  Cas.  4  Bann.  &   Ard.  Pat.  Cas.  449;  s.  c,  18 

463.  Blatchf.  (U.  S.)  47. 

Extraordinary  salaries  paid,  tiie  mas-  Where  a  case  was  sent  back  from  tlie 

ter  being  satisfied  that  they  were  divi-  supreme  court  to  ascertain  how  much 

dends   under    another    name.     Rubber  should  be  deducted  from  decree  for  er- 

Co.  V.  Goodyear,  9   Wall.  (U.  S.)  7S8.  lors  in  the  accounting  as  then  stated,  it 

Interett. — interest  on   cost  of  device  seems  not   at   all  inequitable   to  allow 

and    cost    of  power,  unless   it  can   be  interest  on  the  corrected   reports  from 

shown  that   the  cost  was   paid    or   in-  the  date   of  the   master's   report.      111. 

curred.     Herring  v.  Gage,  15  Blatchf.  Cent.  R.  Co.  t*.   Turrill,  110  U.  S.301. 

(U.  S.)  124;  s.  c,  3  Bann.  &  Ard.  Pat.  Mowry  r. Whitney, 14  Wall.  (U.S.)  20; 

Cas.  396.  B.C.,  I  Pat.  Office  Gaz.  492,  hold  that  intor- 

1.  Silsby  V.  Foote,  20  I  low.  (U.S.)  est  is  not  allowable  on  profits  except  un- 

378;   Tilghman    r.  Proctor,    125  U.  S.  der  peculiar  circumstances.  .  .  *'Circi.m- 

136;  Parks  v.  Booth,  102  U.  S.  96;  Tur-  stances,  however,  may  arise  which  would 

rill    V.  111.    Cent.  R.  Co.,  110  U.  S.  301.  justify  the  addition  of  interest  in  order 

** Defendants    should   not    have  been  to  give  a  complete  indemnity  for  losses 

charged  with  interest   before  the  final  sustained  by  wilful  infringement.**    Lit- 

decree.      The    profits    which    are    re-  tlefield   v.  Perry,  21  Wall.  (U.  S.)  205; 

coverable  against  an  infringer  of  a  pat-  Holbrook    v.    Small,  3   Bann.  &    Ard. 

ent  are  in  fact  a  compensation  for  the  Pat.  Cas.  625;  Tilghman  v.  Proctor,  125 

injury  the  patentee  has  sustained  from  U.  S.  136. 

the  invasion  of  his  right.     They  are  the  Profits  are  to  be  regarded  in  the  light 

measure     of   his     damages.       Though  of  unliquidated  damages,  which  usually 

called  profits,  they  are  really  damages,  do   not   draw    interest    without     order 

and    unliquidated    until    the   decree   is  of  the  court.     Silsby  v.  Foote,  20  How. 

made.     Interest  is  not  generally  allow-  (U.  S.)  378;  Parks  v.  Booth,   102  U.  S. 

able  upon  unliquidated  damages.     We  96;  Tilghman  i*.  Proctor,  125  U.  S.  136. 

will    not  say   in   no  possible  case  can  111.  Cent.  R.  Co.  v,  Turrili,  no  U.  S. 

interest  be  allowed.     It  is  enough  that  301. 

the  case  in  hand  does  not  justity   such  The   defendants    took    the    patented 

an  allowance.     The  defendant  manufac-  combination  and  used  it  with  a  patented 

tured  the  wheels  of  which  the  complaint  addition.     Hcldy  profits  should  bear  in- 

is  made  under  a  patent  granted  to  him.  terest  only  from  final  decree.  American 

His  infringement  of  the  patent  was  not  etc.  Co.  i'.  Elizabeth,  i  Bann.  &  Ard. 

wanton.     He  had  before  him  the  judg-  Pat.  Cas.  439.     Plaintifl!",  claiming  to  be 

ment  of  the  patent  office  that  his  pro-  assignee,   sued   patentee    as    infringer, 

cess  was  not  an  invasion  of  the  patent  /fr/df,  profits  should  not  bear  interest, 

granted      to      the      complainant;    and  Littleneld  t*.  Perry,    21   Wall.   (U.  S.) 

though    this     does     not     protect     him  205;  Webster  f.  CarpetCo.,  2   Bann.   & 

against   responsibility    for   damages,  it  Ard.    Pat.   Cas.  67;  Brady  v.  Atlantic 

ought  to  relieve  him  from   liability  for  Works,  3  Bann.  &   Ard.  Pat.  Cas.  577. 

interest     on    the     profits.     Mowry    v.  2.    The   provisions    introduced     into 

Whitney,  14  Wall.  (U.  S.)  620.  the  patent  act  of  1870,  regulating  the 

Defendants  Cliarged. — Defendant  had  subject  of  profits  and  damages,  did  not 

knowledge,  while    making   and   selling  affect  the  former  rule  concerning  inter- 

the  infringing  machines,  of  the  orator's  est.  Tilghman  v.  Proctor.  125  U.  S.  13C. 

claims,  and  had  a  patent  on  an  improve-  8.  Birdsall  v.  Coolidge,  93   U.  S.  64. 
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Deflniticn.  INGRESS— INHABITANT.  Definition. 

XNOBESS. — See  note  i. 

nrHABITAKT--{See    Citizenship  ;    Divorce  ;     Domicile  ; 

Resident). — This  is  a  word  of  great  variation  of  meaning.  The 
necessary  element  in  its  signification  is  **  locality  of  existence." 
The  permanency  of  the  residence  indicated,  however,  depends  in 
a  great  degree  upon  the  context.  The  word  has  been  variously 
construed  to  mean  an  occupier  of  lands,  a  resident,  a  permanent 
resident,  one  having  a  domicile,  a  citizen,  a  qualified  voter.  The 
construction  is  generally  governed  by  the  connection  in  which 
the  word  is  used.* 

Gains  and  profits  are  still  the  proper  to  Jan.   ist,    1888;  the  others  are  that 

measure  of   damages  in  equity  suits,  compiled   by   Mr.  Baldwin,  of   Wash- 

except  in  cases  where  the  injury  sus-  ington,   for    Myer's     Fed.     Decisions, 

tained  by  the  plaintiff  is  plainly  greater  which  is  brought  down  to  Jan.  ist,  1885, 

than  the  aggregate  of  what  was  made  and  **Preble's   Pat.  Cas.  Index,"  which 

by  the   respondent.     Birdsall   v.  Cool-  is    brought    down    to    May    ist,  1884. 

idge,  93   U.  S.  64;  Wooster  v.  Taylor,  None  of  these  are  exhaustive;  that  of 

14  Blatchf  (U.  S.)  403;  s.  c,  3  Bann.  &  Bump    (Patents,    Trade    Marks     and 

Ard.  Pat.  Cas.  241.  Copy  Rights,  2nd   ed.)  includes  deci- 

Where  ArtlcleB  Were  Bold  Below  Their  sions  to  Oct.  ist,  1883,  and  is  thoroughly 
True  Value. — Damages  may  be  given  exhaustive.  The  "United  States  DLeest,' 
where  patented  improvements  were  "the  American  Digest,"  the  "Corn- 
sold  greatly  below  their  just  and  market  plete  Digest,"  and  the  "Annual  Digest" 
value  in  order  to  compel  the  owner  of  are  useful  to  bring  information  up  to 
the  patent,  his  assignees  and  licences,  to  date,  and  the  cases  decided  after  the 
abandon  the  manufacture  of  the  digest  will  all  be  found  either  in  the  U. 
patented  article.  Birdsall  v.  Coolidge,  S.  Reports,  the  Fed.  Rep.,  or  the  Pat 
93  U.  S.  64,  Office  Gaz. 

Damages  ofa  compensatory  character  1.  A  deed  from  a  railway  company 

may  be  allowed  to  a  complamant  in  an  giving  the  grantee  a  right  of  free  *in- 

equity   suit  when   it  appears  that  the  gress,  egress  and  regress"  to  and  frcm 

business  of  the  infringer  was  so  improvi-  certain  private  roads  which  bounded  the 

dently  conducted  that  it  did  not  yield  close  and   led  to  a  station  and  to  the 

any  substantial  profits.     Marsh  v,  Sey-  highway,  entitles   the  grantee  to  pass 

mour,    97     U.     S.    346;    Birdsall     v.  from  the  close  to  the  private  roads  and 

Coolidge,  93  U.  S.  64.  thence  to  the  public  highways,  or  in  the 

Object  of  Thli  Provision. — The  sole  reverse  direction.    "Now   what  is  the 

object  of  this  provision  was  to  enable  meaning  of  Hngress   to  and   from  the 

the   patentee  to   recover,   by   bringing  road,'  that  is  to  say,  the  private  road? 

suit  in  equity,  not  only  the  profits  made  I  read  it  to  mean  the  right  of  going  from 

by   the  defendant  by  means  of  such  in-  the  close  onto  the  road,  or  the  right  of 

fringement,  but  also  damages  sustained  going  from  the  road  onto  the  close.    .   . 

by  the  patentee  thereby.     Bancroft  v.  What  is  the  meaning  of  *egress  from  the 

Acton,  7  Blatchf.  (U.  S.)  505.  road*.^     It  is  plainly  going  out  from  the 

If  no  profits  be  made,  the  patentee  the  road — going  forth  from  the  road, 
may  be  allowed  his  usual  royalty  as  Going  forth  whither?  It  is  not  suggest- 
damages.  Goodyear  D.  V.  Co.  t^.  Van  ed  that  it  must  be  confined  to  go- 
Antwerp,  2  Bann.  &  Ard.  Pat.  Cas.  ing  to  the  close.  It  is  said,  I  really 
252.  hardly  understand  why,  that  the  grantee 

Authorities  on  Inftlngement  of  Patent  may  go  to  the  station,  but,  according  to 

Bights. — ^The  chapters  on  Infringement,  my  view,  egress  from  the  road  may  be 

Damages  and   Profits,  in    Walker    on  to  any  point  to  which  the  person  going 

Patents,  are  properly  the  best  authority,  may  lawfully  go."     Fry,  J.      Somerset 

Curtis  on   Patents   is  an  authority  for-  v.  G.  W.  Ry.  Co.,  46  L.  T.,  N.S.  883. 

merly    much,  and     still   occasionally,  2.  In  Attachment  Laws. — "The  word 

quoted   by    the  bench.     Of  the  digests  inhabitant'   has   a  plain   meaning.     A 

which  cover  the   whole   subject  of  pat-  person  coming  hither  occasionally,  as  a 

ents,  the  latest  is  Simond's  "Digest  of  captain  of  a  ship  in  the  course  of  trade, 

Patent  Caoes,"  which  is  brought  down  cannot  be  called  an  inhabitant;  nor  does 
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a  person  going  from  his  settled  habita- 
tion here,  on  occasional  busines  to  Boston 
or  any  other  place,  cease  to  be  an  in- 
habitant. But  a  man  who  comes  from 
Another  place  to  reside  among  us,  in- 
troduces his  family  here,  takes  a  house, 
engages  in  trade,  contracts  debts,  and 
after  some  time  runs  away  with  design 
to  defraud  his  creditors,  ought  surely  to 
be  considered  such  an  inhabitant  as  not 
to  be  an  object  of  the  foreign  attachment, 
but  of  a  domestic  one,  and  as  a  person 
-whose  effects  should  be  seized  for  the 
benefit  of  all  his  creditors."  Barnet's 
Case,  X  Dal.  (Pa.)  152.  "While  a  man 
remained  in  the  state,  though  avowing 
an  intention  to  withdraw  from  it,  he 
must  be  considered  an  inhabitant."  "The 
having  once  been  an  inhabitant  will  not, 
however,  protect  a  man  from  a  foreign 
attachment,  where  he  has  notoriously 
emigrated  from  the  state  and  settled 
elsewhere."  Lyle  r.  Foreman,  i  Dal. 
<Pa.)  480. 

An  unmarried  man  who  took  lodgings 
in  a  place,  rented  a  store  and  declared 
his  intention  of  taking  up  a  permanent 
residence  there,  and  after  six  months 
absconded,  is  an  inhabitant  within  a  do- 
mestic attachment  law.  Kennedy  v. 
Baillie,  3  Yeates  (Pa.)  55.  But  one  who 
sails  as  a  supercargo,  takine  with  him 
the  bulk  of  his  property,  making  a  par- 
tial assignment  of  the  rest  for  the  bene- 
fit of  his  creditors,  and  leaving  his 
■wife  and  child  behind,  who  is  absent 
nine  months  and  is  silent  as  to  his  re- 
turn, is  not  an  inhabitant  within  a  for- 
eign attachment  act.  The  court,  in  this 
case,  refused  to  lay  down  a  general  rule 
to  govern  this  class  of  cases.  Nailor  v. 
French,  4  Yeates  (Pa.)  241. 

Attainder. — A  man  born  in  Pennsyl- 
vania, who  on  December  26th,  1776,  de- 
parted and  joined  the  enemy,  and  was 
♦subsequently  brought  back  into  the  state 
as  a  prisoner  of  war,  was  upon  his  re- 
turn an  inhabitant,  but  not  a  subject  of 
the  state  within  the  meaning  of  an  act 
of  attainder.  Respublica  v.  Chapman, 
I  Dal.  (Pa.)  53. 

Is  CrUnlnal  Btatatas. — Persons  resid- 
ing in  houses  abutting  on  a  street  are 
inhabitants  of  the  street,  within  an  act 
making  it  penal  to  disturb  the  same  by 
loud,  indecent  and  profane  language. 
Keller   v.  State  (Tex.),  8  S.  W.  Rep. 

275- 

An  act  providing  that  an  entry  into  a 

house  for  the   purpose   of   committing 

theft   is  not  burglary  when  made  by  a 

domestic   servant    or   other   inhabitant 

of   such   house,  does     not    cover    the 


case  of  a  boarder  in  a  boarding 
house  entering  the  room  of  another 
boarder.  The  act  applies  only  to  tho>e 
who  have  a  recognized  right  of  entry, 
which  one  guest  has  not  into  the  room  of 
another.  Oilman  v.  State,  i  Tex.  App. 
221. 

In  Laws  Prescribing  QnallflcationB  of 
Electore  and  of  Ofllce. — Here  the  word 
"inhabitant"  is  generally  construed  to 
be  equivalent  to  "citizen."  "The 
words  'inhabitant,'  'citizen,'  and  'resi- 
dent,' as  employed  in  different  con- 
stitutions to  define  the  qualifications  of 
electors,  mean  substantially  the  same 
thing;  and  one  is  an  inhabitant,  resi- 
dent or  citizen  at  the  place  where  he  has 
his  domicile  or  home."  Cooley,  Const. 
Lims.  (^th  ed.)  754;  Thorndike  v.  Bos- 
ton, X  Mete.  (Mass.)  242. 

"The  words  'inhabitants'  and  'resi- 
dents' may  comprehend  aliens;  or  they 
may  be  restrained  to  such  inhabitants 
or  residents  who  are  citizens,  according 
to  the  subject  matter  to  which  they  are 
applied.  '  The  latter  construction  com- 
ports with  the  general  design  of  the 
constitution."  Opinion  of  the  Justices, 
7  Mass.  523. 

Under  an  act  providing  that  no  school 
district  shall  be  abolished  without  the 
consent  of  a  majority  of  the  "taxable 
inhabitants";  aliens  cannot  votCi  but 
only  those  qualified  to  vote  for  officers. 
"The  words  'taxable  inhabitants/  it  is 
clear.cannot  have  their  full,  unrestrained 
meaning,  so  as  to  Include  every  resi- 
dent liable  to  be  taxed,  or  they  must  be 
held  to  include  not  only  females  but 
infants  of  the  most  tender  age.  Some 
restriction  must  therefore  be  put  upon 
them.  What  it  shall  be  must  depend 
upon  the  connection  in  which  they  are 
used  and  the  constitution  and  statutes 
relating  to  the  same  subject."  State  r. 
Deshler,  i  Dutch.  (N.  J.)  177. 

"Inhabitants"  includes  qualified  voters 
of  a  town,  and  is  frequently  used  to 
mean  such.  Baldwin  v.  Town  of  N. 
Branford,  32  Conn.  47.  "Our  constitu- 
tion and  statutes,  with  great  uniformity, 
use  the  word  citizen  to  designate  one 
who  is  a  citizen  of  the  state  and 
of  the  United  States,  and  tho 
term  inhabitant  to  designate  the 
domiciled  residence  of  a  town,  and 
such  is  the  general  acceptation  of  the 
terms."  Bull  v.  Town  of  Warren,  36 
Conn.  85.  Where  an  act  of  congress 
vested  the  title  to  certain  lands  m  the 
inhabitants  of  a  township,  and  a  subse- 
quent act  authorized  their  sale  .with  the 
consent  of  the  inhabitants,  which  was  to 
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be  ascertained  by  a  vote  of  the  qualified  an  elector  in  this  state,  it  would  seem  to 

electors,  a   sale  under  the  latter  act  is  be     wholly     unnecessary     to      enquire 

binding   on   the   inhabitants.     Long  v,  whether  the  elector  was  a  citizen  of  the 

Brown,  4  Ala.  622.  United     States.     .     .     To  show^,   how- 

In    Massachusetts^  it  is  provided  by  ever,  that   the  position  assumed  which 

law  that  every  person  shall  be  consid-  asserts  the  terms  inhabitant'    and'cUi- 

ered  an  inhabitant  for   the  purpose  of  zen'  to  be  synonymous  and  correlative 

electing  and  being  elected  into  any  office,  is  not  maintainable,  even  in  a  political 

in  the  town,  district  or  plantation  where  sense  the  following  extract  is  transcribed 

he  dwells  or  has  his  home.     This  makes  from    the   report  of  the  committee  o^ 

the  question  one  of  domicile.     Opinion  elections,  in  the  congress  of  tKe  UnilcA 

of  the  Justices,  5  Mete.  (Mass.)  588.  States,  in  the  case  of  John  Bailey,  wV\\c\v 

In  an  act  authorizing  municipal  corpo-  transpired  in  1S24.     The  report  >*as»  ap- 
rations  to  subscribe  to  railway  stock,  up-  proved   by   congress    and    Mr.     Bailer 
on  approvaf  by  the  inhabitants  of  the  ejected  from  his  seat  by  a  large  major- 
city,  "inhabitants"  means  "legal  voters."  ity  of  the  house,  without  distinction^  of 
"In  its  broadest  sense  this  would  include  party.      On  enquiring  into  the  meaning 
all  sexes,ages  and  conditions.  To  require  of  the  word  *inhabitant'  in  the  constitu- 
the  approval  by  a  vote  of  the  'inhab-  tion  of  the  United   States,  in  reference 
itants*  in  this  sense  would  be  an   ab-  to  the  qualification  of  a  representative 
surdity.    The  act  itself  is  its  own  inter-  in   the  congress  of  the  United   States, 
preter,  and  shows  that  this  is   not   its  the  committee  remark:     'Having  exam- 
meaning.     .     .    The  act,  though  care-  ined  the  case  in   connection  with    the 
lessly  drawn,  clearly  meant  to  restrict  probable  reasons  which  influenced  the 
Ihe  election  to  the  voters,  and  the  ap-  minds  of  the   members  of  the  conven- 
proval  of  the  inhabitants  wa§  to  be  in-  tion,  and  led  to  the  use  of  the  word  ")^' 
dicated  by  the  vote  of  a  majority  of  the  habitant"  in  the  constitution,  in  relati*^^ 
legal  voters."     Walnut  v.  Wade,  103  U.  to  senators  and  representatives  in  ^^^%> 
S.  683.  gress,  it  may  not  be  improper,  befor^.^|7 

A  much  less  restricted  meaning  was  attempt  is  made  at  a  further  defif''       f 

put    upon    the    word    in    Spragins    v.  of  the  word,  a  little  to  consider    th^t  0' 

Houghton,  2  Scam.  (111.)  577,  where  it  citizen,  with   the  view  of  showing-  thit 

was  decided  that  under  a  constitutional  meaningofthe  misconceptions  in  resix-J 

provision  that  every  white  male  inhab-  to  the   former    have  arisen   from  cj^^ 

itant  of  the   age  of  twenty -one  years,  founding  it  with  the  latter.      The  Wo^ 

who  has  resided  in  the  state  six  months  "inhabitant"  comprehends  a  single  fact 

immediately  preceding  any  general  elec-  locality  of  existence,  that  of  citizen,  a 

tion,  is  entitled  to  vote  at  such  election,  combination  of  civil  privileges,  some  of 

An  unnaturalized  Irishman  is  qualified  which  may  be  enjoyed  in  way  state  of 

to  vote.     "The  term  inhabitant'  is  de-  the  Union.     The  word   "citizen"  may 

rived  from  the  Latin  habito^  and  signi-  properly  be  construed  a  member  of  a 

fies  to  live  in,  to  dwell  in;  and  is  applied  political  society ;  and  although  he  might 

exclusively  to  one  who  lives  in  a  place  be  absent  for  years  and  cease  to  be  an 

and   has  a  fixed  and  legal    settlement,  inhabitant  of  its  territory,  the  right  of 

It  embraces   locality   of  existence.     It  citizenship  may  not  thereby  be  forfeited, 

refers  to  the  place  of  a  person's  actual  but  may  be  resumed  whenever  he  may 

residence,  and  excludes  the  idea  of  an  choose  to  return.' 
occasional  or  temporary  residence;  and        "From  what  has  already  been  said,  it 

as  used  in  the   section   referred  to,  the  must  appear  that  the  words  *citizen*  and 

place  where   the  elector  dwells  at  the  inhabitant'  cannot  be  considered  syn- 

time  of  his  voting.  onymous. 

"The  term  is  conceived  to  be  entirely         "In  the   third  section  of   the  second 

free  from  technicality,  and  has  a  known  article   of   the   state    constitution,  the 

and  universally  accepted  meaning,  all  words    ^individual*   and     'citizen'    are 

agreeing   in   considering   inhabitant  as  used  in  juxtaposition.     The  represents- 

directly  connected  with  habitation  and  tive  is  to  be  not  only  a  citizen  of  the 

abode.     It  is  supposed  that  a  term  of  no  United  States,  but  an  inhabitant  also  of 

technicality,  so  simple  and  expressive  in  the  state. 

itself,  and  so  clear  and  definite  in  its  "Another  authority  may  be  found  ih 
character,  is  susceptible  of  but  one  Vattel,  supporting  verv  clearly  this  de- 
meaning. This  residence  is,  however,  to  tinction.  In  bk.  i,  ch.  19,  \  313,  he 
be  bofiafideyVinA  not  casual  or  temporary,  says:  *The  inhabitants,  as  distinguished 
To  determine,  then,  the  qualifications  of  from   citizens,   are   strangers  who  are 
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permitted  to  settle  and  Btay  in  the 
country.  Bound  by  their  residence 
to  the  society,  they  are  subject 
to  the  laws  of  the  state,  while 
tliey  reside  there,  and  they  are 
bound  to  defend  it  while  it  grants  them 
protection,  though  they  do  not  par- 
ticipate in  all  the  rights  of  citizens. 

**This  author  shows  verj'  plainly  the 
distinction  between  the  citizen  and  the 
inhabitant;  and  that  the  latter  applica- 
tion is  derived  from  abode  and  habita- 
tion, and  not  from  political  privileges." 
And  see  Opinion  of  Justices,  122  Mass. 
594;  1* he  Federalist  No.  42. 

Militiamen  absent  on  duty  are  inhab- 
itants  of  the  place  where  they  have 
dwelling  houses  and  their  families  re- 
side, within  the  meaning  of  a  local  elec- 
tion act.     Rex  v.  Mitchell,  10  East  511. 

A  curate  absent  on  licence,  and  whose 
cure  is  filled  by  another  who  occupies 
the  glebe  house,  does  not  occupy  the 
latter  as  an  inhabitant  so  as  to  be  quali- 
fied to  vote  as  such.  Durant  v.  Carter, 
L.  R.,  9C.  P.  261. 

In  an  act  requiring  the  appointment 
of  substantial  inhabitants  to  collect  the 
rate  on  real  estate,  this  word  means 
residents.  "The  word  inhabitant  mav 
TTiean  either  occupier  or  resident.  The 
latter  is  the  proper  se.frfe  when  it  is  used 
to  denote  persons  on  whom  a  personal 
and  not  a  pecuniary  charge  is  to  be  im- 
posed. Rex  V.  Adlard,  4  B.  &  C.  772. 
Here  a  personal  service  is  imposed." 
Donne  v.  Martyr,  8  B.  &  C.  62. 

Insolyent  Laws. — A  plea  of  discharge 
under  an  insolvent  act,  which  states  that 
the  defendant  was  a  resident  of  the  coun- 
ty in  which  the  application  was  made  is  a 
sufTicient  averment  that  he  was  an  in- 
habitant. **The  -words  signify  the 
same  thing;  a  person  resident  is  defined 
to  be  one  'dwelling  or  having  his  place 
of  abode  in  any  place;*  an  inhabitant, 
*one  that  resides  in  a  place.' "  Rosevelt 
r.  Kellogg,  20  Johns.  (N.  Y.)  208. 

A  foreigner  who  resided  and  trans- 
acted business  in  New  York  for  seven 
years,  and  then  left  without  intention  of 
returning,  taking  his  property  with  him, 
and  at  the  end  of  a  few  weeks  returns 
merely  for  a  temporary  purpose,  is  not 
an  inhabitant  within  the  meaning  of  an 
insolvent  act.  "An  inhabitant  is  de- 
fined by  Jacobs  to  be  a  dweller  or  house- 
holder. The  word  inlnthitants  includes 
tenants  in  fee  simple,  for  life,  for  years, 
at  will,  and  he  who  has  no  interest,  but 
only  his  habitation  and  dwelling.  (Ja- 
cobs' Law  Diet.)  Inhabitants^  says 
Vattel,   p.   162.   as   distinguished    from 
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citizens^  are  strangers  w^ho  are  permit- 
ted to  settle  and  stay  in  the  country; 
bound  by  their  residence  to  the  society, 
they  are  subject  to  the  laws  of  the  state 
while  they  reside  there.  Webster,  in  his 
dictionary,  defines  an  inhabitant  to  be  a 
dweller,one  who  dwells  or  resides  perma- 
nently in  a  place,  or  who  had  a  fixed  resi- 
dence as  distinguished  from  an  occasion- 
al lodger  or  visitor."  /»  r<r  Wrigley,4 
Wend.  (N.  Y.;  602,  affirmed  in  s.  c,  8 
Wend.  (N.  Y.)  134,  where  Chancel- 
lor Walworth  says:  "Inhabitancy 
and  residence  do  not  mean  precisely  the 
same  thing  as  domicile,  when  the  latter 
term  is  applied  to  successions  to  personal 
estate,  but  they  mean  a  fixed  and  perma- 
nent abode  or  dwelling  place  for  the 
time  being,  as  contradistinguished  from 
a  mere  temporary  locality  of  existence. 
.  .  .  It  unquestionably  means  in  cola 
or  sojourners,  as  distinguished  from 
advcna^  transient  persons  or  strangers. 
Although  the  plaintiff  in  error  was  an 
inhabitant  of  New  York  while  he  was 
actually  located  there  and  doing  business 
as  a  commercial  merchant,  yet  the  mo- 
ment he  broke  up  his  residence  and 
sailed  for  his  native  land,  sine  animo 
revertendi^  he  was  no  longer  an  inhab- 
itant of  New  York,  but  he  resumed  his 
domicile  of  origin." 

In  Municipal  Charter.— "All  the  in- 
habitants" living  within  certain  limits, 
in  an  act  of  incorporation  intends  "those 
who  were  inhabitants  of  the  several 
towns  from  which  the  new  town  was 
taken,  who  were  of  full  age  and  sui 
juris.'^  The  expression  does  not  in- 
clude an  infant  whose  father  has  a  set- 
tlement elsewhere,  but  whose  mother, 
who  is  also  his  guardian,  is  divorced 
from  his  father,  and  is  settled  in  the 
town.  Marlborough  v.  Hebron,  2  Conn. 
22. 

In  Poor  Law. — One  who  came  into  a 
parish  with  one  load,  intending  to  re- 
turn with  another,  did  not  come  to  in- 
habit. Rex  V.  Inhabs.  of  St.  James,  10 
East  25. 

In  an  act  authorizing  guardians  of  the 
poor  to  apprentice  poor  children  to  any 
inhabitant  or  occupier  of  lands  in  the 
parish,  inhabitant  and  occupier  are 
synonymous.  The  idea  of  residence  is 
not  necessarily  included.  Rex  v.  Guard- 
ians of  Poor  of  Tunstead.  3  T.  R.  523. 

In  Acts  Providing  for  the  Piace  of 
Probate  of  WUls. — The  term  is  not  con- 
strued as  having  reference  to  domicile 
here.  "A  habitation  is  a  place  of  abode, 
a  place  to  dwell  in;  and  an  inhabitant  of 
a  place  is  one  who  has  an  actual   resi- 
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dence  there.    But  a  person's  domicile  is  this  act,   Story,  J.,  said:     "I  lav  no 

a  place  where  he  may  reside  in  fact,  or  particular  stress  upon  fhe  word  'inhab- 

for  many  purposes  may  be  deemed  to  itant,'   and  deem   it  a   mere  equivalent 

reside.     ...     A   man's   domicile,  as  description  of  'citizen*  and  'alien'  in  the 

the  word  implies,  is  his  house,  his  home;  general  clause    conferring  jurisdiction 

and   it   may   continue   such   for  years,  over  parties.     A   person  might  be  an 

without   being    actually    inhabited    by  inhabitant  without  being  a  citizen;  and 

him.     But  an   Inhabitant  of  a  place  is  a   citizen   might  not  be  an  inhabitant, 

one  who  ordinarily  is  personally  pres-  though    he    retained     his    citizenship. 

cnt  there,  not  merely  in   itinere^  but  as  Alienage   or   citizenship   is  one  thing, 

a  resident  and  dweller  therein.     .     .     .  and  inhabitancy,  by  which  I  understand 

A  person  who,  in  contemplation  of  law,  local    residence  animo  manendi^  quite 

has  a  domicile,  may,  nevertheless,  as  a  another.     I  read,  then,  this  clause,  thus: 

matter  of  fact,  be  a  mere  wanderer,  and  *No  civil  suit  shall  be  brought  before 

not  an  inhabitant  of  any  place."  Holmes  either  of  said   courts   against  an  alien 

V,  Cal.  Ry.  Co.,  5  Fed.  Rep.  523;  s.  c,  or  a  citizen  by  any  original  process,  in 

9  Fed.  Rep.  229.  any  other  district  than  that  whereof  he 

One  who  having  lived  at  B.,  his  birth-  is  an  inhabitant  or  in  which  he  shall  be 
place,  many  years,  and  subsequently  at  found  at  the  time  of  serving  the  writ.' " 
W.,  having  broken  up  his  establishment  Picquet  v.  Swan,  5  Mason  (U.  S.)  35; 
at  6.,  purchased  a  house  at  B.,  where  he  Toland  v.  Sprague,  12  Pet.  (U.  S.)  32^. 
spent  his  winters,  and  died  there,  is  an  In  a  statute  providing  that  ''in  actions 
inhabitant  of  W.  Whether  he  might  on  joint  contracts,  if  all  the  defendantsi 
also  be  considered  an  inhabitant  of  B.  are  not  inhabitants  of  this  state,  service 
was  not  decided.  "We  think  it  pretty  upon  such  as  are  inhabitants  shall  be 
obvious  that  the  words  inhabitant  and  sufficient  notice  to  maintain  the  suit 
resident  "were  u^tdin  thQ  siaiwi'^  dit'cr  so  against  all  the  defendants ;"  an  inhab- 
intuito^  and  not  synonymously,  not  itant  is  any  one  in  the  state,  whether  for 
merely  because  they  are  used  disjunct-  a  long  or  a  short  period,  without  refer- 
ively ,  but  because  they  are  words  of  dif-  ence  to  permanency  of  residence.  Bish- 
ferent  capacities  and  meaning.  .  .  .  op  v.  Vose,  27  Conn.  i. 
Many  aliens  reside  for  years  within  the  Objection  being  taken  to  process  of 
commonwealth  without  becoming  in-  outlawry,  because  it  described  the  de- 
habitants  of  any  town  or  county,  for  the  fendant  as  an  inhabitant  of  W.,  whereas 
term  inhabitant  imports  many  privileges  he  worked  there  but  resided  elsewhere, 
and  duties  which  aliens  cannot  enjoy  or  the  court  said  :*'It  is  necessary  to  state  the 
be  subject  to,  and  yet  such  persons  often  township;  but  if  the  defendant  is  shown 
make  wills  which  are  proved  and  al-  to  have  been  there,  then  it  is  enough  to 
lowed  here,  and  lawfully,  because  they  satisfy  the  designation.  The  first  day  a 
are  residents  in  some  particular  county,  man  comes  into  a  place  he  is  a  stranger; 
It  may  well  be  supposed  that  the  legis-  the  second  day  he  is  considered  as  a 
lature  intended  to  embrace  such  cases  guest,and  the  third  day  he  becomes  an  in- 
in  the  statute,  and  that  they  had  respect  habitant.  But  if  anyone  comes  from  New 
in  providing  for  the  probate  of  wills  to  Jersey  and  stays  only  an  hour  in  Penn- 
two  classes  of  persons — citizens,  who  sylvania,  during  which  he  commits  an 
are  necessarily  inhabitants  of  some  town  offence,  he  must  be  charged  as  of  the 
or  county,  and  strangers  who  can  be  township  in  which  he  was  at  the  time, 
residents  only  in  some  town  or  county."  for  he  cannot  be  called  in  New  Jersey." 
Howard  College  v.  Gore,  5  Pick.  Respublica  v.  Steele,  2  Dal.  (Pa.)  92. 
(Mass.)  570.  In  School  Law.-^A  minor  child  of  a 

Under  an  act  regulating  the  probate  pauper  supported  at  a  poor  farm,  is  an 

of  wills,  one  is  an  inhabitant  of  place  of  inhabitant  of  a  school  district  within  an 

domicile.     Isham  v.  Gibbons,  i  Bradf.  act  prescribing  who  may  attend  public 

Sur.  (N.  Y.)  70.  schools. 

In  the  Law  of  Procedure. — The  judi-  "It  is  not  the  ordinary  law  of  domi- 

ciary   act    of    1789  provides   that   "no  cile,  as  affected  by  the  airimM^  ii>^»^«^' 

civil  action    shall    be    brought    before  or  the  animus   revestendi^  which  is  to 

either     of     said     courts      against    an  govern  this  case. 

inhabitant  of  the  United  States  by  any  "Who   then    is  an    inhabitant  of  a 

original  process  in  any   other  district  school  district,  in  the  legal  sense? 

than  that  whereof  he  is  an  inhabitant,  "He   need   not  be  a   resident  of  the 

or  in  which  he  shall  be  found  at  the  time  district.    The  word   inhabitant  is  de- 

of  serving   the  writ."      In    construing  rived  from  the  Latin  verb  kahito^  which 
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In  Tax  Law..                              INHA  BIT  A  NT.  In  Tax  Lawi. 

ie  defined  'to  dwell,  to  abide,  to  inhabit  inhabit  where  the  members  of  it  reside, 

or  live  in.*  Beside  is  from  re  and  side^  and  in  a  iej^al  sense  it  may  be  denomi- 

'to  sit  down,'  and  dwell,  from  the  Dan-  nated   an  occupier  of  land  which  is  in 

ish  d-iuelger^  *to  abide.*  possession  of  its  bailiff,  when  usage  has 

'*A11  these  terms  are  usually  classed  sanctioned  this  application  of  the  term, 

as  synonyms,  but  not  in  strictness  prop-  *  In  the   latter  import  of  the  expression 

crly  so;  for  the  word  inhabit  does  not  persons  corporate  in  England  have  been 

convey  the  idea  of  permanent  residence,  deemed  inhabitants  of  a  city,  a  town,  a 

To  dwell  or  to  abide  does  not  indicate  shire.     2    Inst.  700.    .    .    .     Even  this 

permanency  of  location  or  time.    .    .    .  construction  has  been  a  subject  of  dis- 

Inhabit  conveys  the  idea  of  a  home,  but  cussion  and  doubt,  during  the  adminis- 

not  necessarily  of  a  full  and   fixed  set-  tration  of  Lord  Mansfield,  and  the  rata- 

tlement,  such  as  is  conveyed  by  the  term  bility  of  corporations  was  put  by  him  on 

residence;  for  Dr.  Johnson  tells  us  that  the   footing  of  usage.     Except  in   the 

*bcing  obliged   to   remove   my   habita-  instances  of  land  occupied  by  the  ser- 

tiony  I  was  led  by  my  evil  genius  to  a  vants  of  corporations,  I   have  not  been 

convenient   house   in   the  street  where  able  to  find  residence  asciibed  to  them, 

the  nobility   reside^ — precisely  the  con-  and  there  by  an  easy  figure,  with  tlie  aid 

dition  it  would  seem  of  these  unfortu-  of  usage,  they  have  been  denominated 

nate   children   of  the   public."     School  inhabitants. 

Dist.  T'.  Pollard,  55  N.  H.  503.     But  a  "We   have  before  us  a  corporation 

person    temporarily    and    fraudulently  which  has  no  local   limits,  the  members 

located  in  a  district  for  the  sole  purpose  and    oflicers    of   which    are    scattered 

of  acquiring  an  education  is  not  an  in-  abroad  and  may  reside  anywhere,  and 

habitant.     School  Dist.  z».  Bragdon,  53  which  has  no  land  which  it  occupies  by 

N.  H.  507.  its  servants  or  bailififs.    In  Hartford  this 

In  Tax  Laws. — Under  statute  22,  H.S,  corporation  has  an  oflfice  for  the  trans- 

ch.  5,  providing  that  bridges  and  roads  action  of  business,  and  this  is  the  only 

should  be  repaired  by  the  inhabitants  of  circumstance  on  which  it  is  contended  to 

the  city,  town,  etc.,  the  term  was  con-  be  an  inhabitant.     ,     .     .     Now  I  am  at 

etrued   to   mean  those  who  held  lands  a  loss  to  conceive  by  what  anal(.  rv  or 

and   to   include  corporations.     2    Inst,  figure  of  speech,  in  the  absence  of  all 

702;  Rex  V,  Hall,  i  B.  &  C.  136;  Bank  i/sage,  an   invisible,  incorporeal    entity 

V.  Deveaux,  5  Cranch  (U.  S.)  88.    The  may  be  said  to  reside  in  a  place  on  the* 

same   construction    was   put  upon    43  slight  ground  contended  for,  I  am  clear 

£liz.,ch.2,inRex  t;.Gardner,  i  Cowp.  79.  that  the  Hartford  Fire  Insurance  Com- 

In  this  country  corporations  have  pany  is  not  the  inhabitant  of  ally  town.'* 
been  considered  inhabitants  of  the  place  This  reasoning  was  followed  in  Bank  v, 
where  their  property  or  principal  office  is  City  Council,  3  Rich.  (S.  Car.)  348, 
situated,  for  purposes  of  taxation.  A  where  it  was  said :  "Is  a  bank  an  inkab- 
mutual  insurance  company  has  been  itant  of  Charleston?  Surely  not!  It  is 
held  to  be  such.  Tripp  v.  Merchants'  a  body  in  law,  but  not  in  fact;  it  exists 
M.  F.  Ins.  Co.,  12  R.  I.  435.  A  bank,  altogether  in  paper — its  charter — and 
Ontario  Bank  I'.  Bunnell,  10  Wend.  (N.  cannot  be  an  inhabitant  living  and 
Y.)  186.  A  church  charity,  local  in  its  dwelling  in  the  city." 
nature.  Trustees  of  Greene  Foundation  A  banking  corporation  is  not  an  in- 
V.  Boston,  12  Cush.  (Mass.)  C4;  Inhabs.  habitant  of  a  county  for  the  purpose  of 
of  Baldwin  v.  Trustees  of  Ministerial  taxation  of  its  capital  stock,  though 
Fund,  37  Me.  369.  But  in  Hartford  F.  it  mav  be  for  some  purposes,  Cherokee 
I.  Co.  r.  Hartford,  3  Conn.  15,  it  was  Ins.  &  ^^S-  C®.  v.  Justices  of  Whit- 
said:  "This  word  has  a  technical  sense  field  Co.,  28  Ga.  121. 
which  has  no  bearing  on  this  enquiry.  In  the  early  English  rate  acts,  inhab- 
The  popular  sense  of  the  term  is  the  itant  was  interpreted  to  mean  occu- 
8ame  as  resident^  or  one  who  litres  in  a  pier,  land  holder.  2  Inst.  702;  Rex  v. 
plaee.  An  inhabitant  necessarily  im-  Hall,  B.  &  C.  136;  Rex  v.  Gardner,  i 
plies  an  inhabitation^  an  abode,  a  place  Cowp.  79;  Rex  v.  Guardians  of  Poor  of 
of  dwelling.  It  requires  ifo  reflection  Tunstead,  ^  T.  R.  C23;  but  see  Rex  t;. 
to  determine  that  in  this  sense  a  cor-  Liverpool,©  East  450  n;  or  resident.  Rex 
poration  resides  nowhere.  It  is  an  arti-  v.  Nicholson,  12  East  330;  Rex  v.  Bish- 
ficial  person,  a  creature  of  the  imagina-  op  of  Rochester,  12  East  353, 
tion,  subsisting  only  in  intendment  and  "The  term  inhabitant,'  as  used  in  the 
consideration  of  law.  Undoubtedly  in  act  and  in  the  popular  acceptation  of  the 
a  figuratix^e  sense   it  may  be  said  to  phrase  means  something  more  than  a 
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INHALE.— See  note  i. 

person  having  a  mere  temporary  resl-  a  larger  or  more  limited  interpretation." 

dence.      It  imports  citizenship  and  mu-  Lord  Eldon  in  Atty.  Gen.  v,  Foster,  lo 

nicipal  relations;  and  if  the  term  were  Ves.  339. 

less  unequivocal  than  it  is,  it  could  never  ^'It  is  clear  that  it  is  a  word  of  such 
be  presumed,  in  the  absence  of  the  most  uncertain  legal  meaning  that  the  party 
explicit  enactment,  that  the  legislature  relying  upon  it  ought  to  have  a  con- 
designed  to  impose  a  poll  tax  upon  the  struction  of  his  own  to  put  upon  it  and 
citizens  of  another  State."  Inhabitancy  should  be  prepared  to  sustain  that  con- 
and  residence  are  synonymous  with  struction,  and  to  show  that  according  to 
domicile,  and  a  citizen  of  Georgia  hav-  it  he  has  a  rightful  claim.  That  has  not 
ing  a  house  and  establishment  in  New  been  done  here,  and  therefore  the  ques* 
Jersey,  where  he  spent  five  or  six  tion  is  not  properly  before  us.  It  is 
months  of  the  year,  is  not  an  inhabitant  contended  that  the  word  inhabitants' 
within  a  poll  tax  act.  State  v.  Ross,  3  has,  of  itself,  a  definite  legal  meaning; 
Zab.  (N.J.)  517.  But  under  dn  act  for  but  the  authorities  cited  do  not  show 
the  taxation  of  personal  property,  one  this."  Denm.vn,  C.  J.,  in  Rex  v. 
is  an  inhabitant  of  a  town  which  is  in  Mashitcr,  6  A.  &  E.  153. 
the  State  of  which  he  is  a  citizen  and  in  The  word  implies  a  more  fixed  and 
which  he  has  a  summer  residence,  if  he  permanent  abode  than  resident  and  fre- 
is  dwelling  there  at  the  time  of  assess-  quently  imports  many  privileges  and 
ment.  Bell  v.  Pierce,  48  Barb.  (N.  duties  which  a  mere  resident  could  not 
Y.)  51.  claim  or  be   subject  to.     Board  of  Su- 

In    Massachusetts^    the    question    is  pervisors  v.  Davenport,  40  111.  206. 

treated   as  one  of  domicile.     By  a  de-  An    inhabitant   is  *'one  who  has  his 

parture  from  the  State,  going  to  Europe,  domicile  or  fixed  residence,  in  opposi- 

lo  ising  his   house  at  home  and  hiring  tion  to  one  who  is  a  mere  sojourner  or 

;•  lother  in    Paris    where  he   remained  temporary  resident  in  a  place.    State 

si  >:teen  months,  one  does   not  cease  to  v.  Primrose,  3    Ala.   546.     Legal  resi- 

be  an  inhabitant  for  the  purpose  of  tax-  dence   or  inhabitancy   is   the   same  as 

ation   of  his   personalty.      ''If  the   de-  domicile.    Crawford  f.  Wilson,  4  Barb, 

parture    from    one's    fixed   and   settled  (N.  Y.)  422. 

abode    is   for  a  purpose   in  its  nature  '*The   popular  meaning  of  the  term 

temporary,  whether  it   be  business   or  inhabitant  is  a  resident  or  dweller  in  a 

pleasure,  accompanied  with  an  intent  of  place,  in  opposition  to  a  mere  sojourner 

returning  and  resuming  the  former  place  or  transient  person."     Long  v.  Brown, 

of  abode  as  soon  as  such  purpose  is  ac-  4  Ala.  622. 

complished;  in  general  such  a  person  "It  is  difiicult  to  give  an  exact  defini- 

continues  to  be  an  inhabitant  at  such  tion  of  habitancy .  In  general  terms  one 

place  of  abode,  for  all   purposes  of  en-  may  be  designated  as  an  inhabitant  of 

joying  civil  and  political  privileges,  and  that  place  which  constitutes  the  princi- 

of  being  subject  to  civil  duties."     Sears  pal  seat  of  his  residence,  of  his  business, 

V.   Boston,  I  Mete.  (Mass.)  250.     But  if  pursuits,  connections,  attachments,  and 

the   removal   is  permanent  the   inhab-  of  his  political  and  municipal  relations, 

itancy   terminates.     Thayer  v.  Boston,  It   is   manifest,   therefore,   that  it  em- 

124  Mass.  132.  braces   the  fact  of  residence  at  a  place, 

^'Inhabitant"  does  not  include  non-  with  the  intent  to  regard  it  and  make  it 
resident  property  owners  under  an  act  his  home.  The  act  and  intent  must  con- 
exempting  the  inhabitants  of  a  city  cur,  and  the  intent  may  be  inferred  from 
"from  working  upon  any  road  beyond  declarations  and  conduct.  It  is  oflen  a 
the  limits  of  the  city,  and  from  paying  question  of  great  difficulty,  depending 
any  tax  to  procure  laborers  to  work  upon  on  minute  and  complicated  circum- 
the  same."  Fletcher  v.  Oliver,  25  Ark.  stances,  leaving  the  question  in  so  much 
289.  doubt  that  a   slight  circumstance  may 

In  a  Will. — A  legacy  to  the  poor  in-  turn  the  balance.  .  .  .  But  it  is  a 
habitants  of  the  parish  was  hetd  good,  question  of  .fact  for  the  jury,  to  be  de- 
but confined  to  those  poor  who  did  not  termined  from  all  the  circumstances  of 
receive  alms.  "The  word  inhabitants  the  case."  Lyman  v.  Fiske,  17  Pick, 
bears  a  very  general  use,  and  may  ex-  (Mass.)  231;  s.  c,  28  Am.  Dec.  293. 
tend  to  everybody  living  in  the  parish."  1.  An  exception  in  insurance  policy 
Atty.  Gen.  v.  Clarke,  Amb. 422.  that  the  "insurance  shall  not  extend  to 

In  Oeneral. — "No  word  is  capable  of  any  bodily  injury     ...     by  the  tak- 
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DTHESITANCE.^— An  estate  which  descends,  or  may  descend, 
to  the  heir  upon  the  death  of  the  ancestor  ;*  also,  the  fact  of 
receiving  an  estate  as  heir. 

nreriALS.— See  Abbreviations  ;  Elections  ;  Name. 
DUVNCTIONS. 


X.  Defined,  779. 

2.  >Vhen  Granted,  782. 

3.  Pexpetual  Injunction,  7S4. 

4.  Preliminary  or  Interlocutory,  786. 

5.  Mandatory,  789. 

6.  Jurisdiction,  702. 

7.  Concurrent  Junsdiction,  795. 

8.  Cases  Restrained  for  Full  Relief, 

795- 
g.  Parties,  796. 

(ff)   Judgment  at  LaWy  797. 

\b)    Officers  of  Courts  797. 

(f)  Easements^  798. 

id)   Pubttc  Nuisances,  798. 
10.  Legal  Right  of  Parties  in  Dispute, 

799. 
XI.  Equitable  Interests,  804. 
X2.  Laches,  802. 

13.  Real  Property,  804. 

{a)  Actions  Involving  Title  to  Real 
Estate,  S05. 

(i)  Disposition  of  Debtor* s  Prop- 
erty, S07. 

(f )   Stranger  to  Title,  807. 

(<f)  Encroachments  on  Land,  807. 

{e)  Judicial  Sale,  of  Real  Estate^ 
80S. 

(/)   Cloud  Upon  Title,  808. 

(^)  Defective    Title,  ^6^. 

{k)  Ejectment,  809. 

(/)     Writ  of  Restitution,  809. 

( / )  Landlord  and  Tenant,  809. 

(k)   Homesteads,  800. 

14.  Sale  of  Mortgaged  Property,  810. 
{a)    Tender,  810. 

Kb)  Pleadings,  81 2.      . 
(O   Fraud,  813. 
(</)  Mistake,  814. 

ing  of  poison,  contact  with  poisonous 
substances,  or  inhaling  of  gas,  or  by 
any  surgical  operation  or  medical  treat- 
ment" does  not  cover  a  case  of  death 
caused  by  breathing  illuminating  gas, 
which  in  some  wa}'  escaped  in  the  room 
of  the  insured  while  he  slept.  "Inhaling 
of  gas**  is  here  used  to  designate  its  use 
in  dentistry,  surgery,  etc.  "It  contem- 
plated a  voluntary  and  intelligent  act  by 
the  assured,  not  an  involuntary  and  un- 
conscious act."  Paul  T'.  Travelers'  Ins. 
Co.,  45  Hun  (N.  Y.)  513;  s.  c,  10  N.  Y. 
St.  Rep.  306. 

1.  From  Anderson's  Law  Diet. 

2.  Estates  of  freehold  are  estates  of 


17- 
x8. 


(tf)  Sale  Under  Power,  814. 

(/)  Amount  Due  Uncertain,  814. 

(g)  Usury,  81  c. 

(//)  Penalty,  815. 

(/)    Junior  Lien,  816. 

( /)    Waste  by  Mortgagor,  816. 
15.  Leases,  816. 
x6.  Waste,  817. 

{a)    Threat  to  Commit  Waste,   823. 

( ^)    Mortgagor  and  Mortgagee,  823 

(c)    Reversioner,  822. 

(</)    Tenants  in  Common,  822. 

(«)    Lessees,  822. 

(/)   Tenant  for  Life,  823. 

\g)  Act  of  God,  S24. 

(//)   Equitable  Waste,  824. 

(/")    property  in  Litigation,  824. 

(/)  Adverse  Possession,     824, 

Bills  of  Peace,  825. 

Nuisance,  S26. 

{a)   Nuisance  at  Law,     831. 

{b)    Pears  of  Mankind,  831. 

(f )    Legal  Right,  832. 

{d)  Preventive,  832. 

{e)  Building    Itself  Not  a   Nui- 
sance, S32. 

(/)  Dwellings,  833. 

i^g)  Annoyance  of  Neighbors,  834. 

(//)    Threatened  Nuisance,  835. 

(1)    Irreparable  Injury,  836. 

(y)    Continuous  Nuisance,  837. 

(Xr^   Public  Nuisance,  838. 

(/)    Intrusion  of  Freehold,  838. 

(w)  Purpresture,  84 1. 

(»)   Bridges,  843. 

(0)  Mill  Dam,  S43. 

(/)  Embankment,  843. 

iq)   Fouling  Waters,    844. 

inheritance,  absolute  or  limited;  and 
estates  not  of  inheritance,  or  for  life 
only.    2  Bl.  Com.  104,  120. 

In  its  popular  acceptation,  "  inherit- 
ance "  includes  all  the  methods  by  which 
a  child  or  relative  takes  property  from 
another  at  his  death,  except  by  devise, 
and  includes  as  well  succession  as 
descent.  As  applied  to  personalty, 
signifies  succession.  Horner  v.  Web- 
ster, 33  N.  J.  L.  413. 

An  estate  acquired  by  inheritance  is 
one  that  has  descended  to  the  heir,  and 
been  cast  upon  him  by  the  single  opera- 
tion of  law.  Estate  of  Donahue.  36 
Cal.  332. 
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INJUNCTIONS. 
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xg.  Easements,  847. 
20.  Ancient  Lights,  S47. 
ax.  Lateral  Support,  S49. 

22.  Ancient  Buildings,  850.  30. 

23.  Subjacent  Support,  850.  31. 

24.  Party  Walls,  851.  32. 

25.  Water  Privileges,  S52.  33. 
{a)  Drains^  S52.  34. 

(b)  Mills.  85 2. 

(r)    Milix  Erected  on   Both  Banks, 

S54- 
(d)  Acqutcscence,  855. 

(r)    Subterranean  Streams,^  856. 

26.  Taxes,  857. 

{a)   General  Doctrine,  857. 
{b)  Enjoining-  Taxes,  857. 

(c)  Taxes  Partly  Legal  and  Partly 

Illegal,  863.  35. 

<</)  Enforcement  of  Taxes  Against 
Personalty,  S71. 

{e)  Property  Exempt  from  Taxa- 
tion. 87  2. 

{/)  Unconstitutional  Tax,  872. 

(g)  Municipal  Taxation,  872.  36. 

ik)    Void  Taxes,  872. 

(;')    Extension  of  City  Limits,  874. 

{j)  Impror>ements,  874. 

(/•)   Bounties,  S74. 

(/)    Federal  Taxation,  874. 

27.  Fixtures,  S75. 

28.  Trespass,  876. 

(fl)   Origin  and  Nature  of  yuriS" 

diction,  S76. 
(^)    Test  of  Jurisdiction,  877. 
(c)    Title  in  Dir^ute,  880. 
(^)    Threatened  Trespass,  88'X. 
(^)  Mines,  881.  37. 

(/)  Cutting  Timber,  883. 
(^)  J^uarries,  8S4. 
sg.  Judgments  or  Actions  at  Law,  884. 
(a)  Attachment,  808. 
(^)   Foreclosure  of  Mortgage.  899. 
(r)  Neglect  to  Make  Defence,  900. 
(rf)   Mistake  of  Law.  901. 
(r)  Error  of  the  Court,  901.  38. 

\jf)  Laches.  902.  39. 

\g)  Mistake  of  Fact,  904.  40. 

(//)  Ignorance     of     the     Law     of 

Another  State,  904. 
(»)   Mistake  of  Law  When  Joined 

to  Other  Consideration,  904. 
ij)  Mistake     of   Material    Facts, 

905- 
{k)   Fraud.  905.  • 

(/)    Independent  Complaint,  907. 

{m)  Failure  to  Summon  Defendant, 

907. 
(«;  Proceedings  in    Other  Courts, 

90S.  4X. 

(0)  Exception  to  the  Rule.  912. 
I p)  Actions    at    Law     Under     the 

Codes.  912. 
iq)  Multiplicity  of  Suits.  913. 
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(r)    When  Additional  J^arfies  Are 

Required,  913. 
(5)    Criminal  Prosecu it vns,c)\\' 
Trustees,  914. 

Transfer  of  Notes,  BiUa,  etc.,  916- 
Transfer  of  Stocks,  91 6. 
Voidable  Instruments,  916. 
Patents,  917. 

{a)    Threat  of  Legal  J^roceedi^P* 
919.  1^ 

(^)  /'fl/tfn/    for    Scpar-ate    rar»' 
919. 

(f)  Prior  Use  of  luicntion,  9^9- 

(d)  Repeal  of  Patent.  919 

(£•)  Expiration  of  Pcetrnt.  <p-^' 

if)   Violation  of  Injsdmciion>9'- 

(g)  Prior  Adjudication^-*  ^ 
Copy  Right,  922.  ^  p/s'"*^' 

(rt)  Literary  Produrfi^^^,x,, 

from   Copy  Riir^^-^  ^/^*'''"» 
(3)    Unauthorized    l/^^ 

(c)  Private  Letters,  ^J(^^ 
Trade  Marks,  930. 

{a)   (t  round  for  Relirf^ 

lb)    When  Injunction  Gy^*''' 

(r)  Imitation,  9^5.  *'^<  9j,. 

(d)  When  Trade  Mark  Pro/ 

935-  ^''''^ 

(c)    V'olation,  936. 

(y")  Intention,  936. 

(^)  Newspapers,<^yj, 

(h)  Manufacturers,  937, 

(0    Continuance  of  *^frimgemeni 

937- 
(/)  Laches,  937. 

Contracts,  937. 

(fl)  Restrictive  Covenants  Not  Im^ 

plied.  940. 
(^)  Restrictive        Covenants      /« 

Leases,  941. 
(c)  Promissory  Notes,  942. 
(if)  Restraint  of  Trade,  943. 
^«')  Personal  Services^  948. 

Trade  Secrets,  949. 

Combinations,  949. 

Injunction  Between  Partners,  95a 

(rt)   Granted,  950. 

(^)  Misappropriation     of    Assets, 

950. 
(r)  Against  Third  Parties,  951. 
(^)  Partnership  Formed  for  Def' 

nite  Period,  951. 
(r)  Dissolution     of      Partnerships 

^     95>- 
(y;  Covenants,  952. 

(^)  Name  of  Firm,  952. 

(^)  Receiver,  952. 

Private  Corporation,  953. 

(rt)    When  Enjoined.  953. 

(A)  Expulsion.  956. 

(r)  Election  of  Officers,  957. 

(c/)  6^//rrt  KiVej,  958. 
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INJUNCTIONS. 
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(r)   Corporate  Name^  95S. 
{  f)   Violation^  959. 
4a.  Municipal  Corporation,  959. 
{a)  Bonds,  963. 
{b)  Proper  Parties,  963. 
(f )   Eminent  Domain,  964. 
{d)  Nuisance,  ^/bb. 

43.  Franchises.  967. 

44.  Officers,  968. 

{a)  National  Officers^  (fA. 

(b)  State  Officers,  dlA, 

\c)  Municipal  Officers^  968. 

45.  Railways,  969. 

(a)  Eminent  Domain,  cfi(^. 

(b)  Conflicting  Claims  as  to  Right 

of  Way,  973. 

(c)  Unauthorized     Occupation     of 

Street,  973. 
(</)  Special  Damages,  975. 
(c)    Collection   of    Stock  by  Insolv- 

ent  Company,  975. 
if)  Right  of  Bondholders,  976. 
ig)  Right  of  Stockholders,  976. 
(^)  Covenants,  976. 
(/)    Operating  Contracts^  977. 
Cy)  Fraudulent  ConibinationSj  977. 
(^)  High-Mays,  977. 
(/)    Parallel  Roads,  977. 
(/«)  J//V/  Ozuners  Flooding  Tracks 

977. 
( « )  Plant  I  ng  Trees ,  977. 

46.  Bridges.  977. 

47.  Toll  Bridges,  978. 

48.  Ferries,  979. 

4g.  Streets  and  Public  Roads,  98a 

50.  Married  Women,  9S3. 

51.  Libel  and  Slander,  gSq. 

52.  Mandamus  Indictment,  etc.,  9S6. 

53.  Injunction  Bondd,9S7. 
(rt)   Statutes,  9S7. 

.    (^)  Sufficiency  of  Bond,^*], 


(f)  Action  on  Bond,<)88, 

(d)  Additional  Security,  991. 

(e)  Sureties,  991. 

(f)  Action  Against  Surety,  993. 

(g)  Assessment  of  Damages,  (y)^^. 
(h)  Measure  of  Damages^  995. 
(/)     Counsel  Fees,q^. 

54.  Procedure,  1002. 

(a)  yer  if  cation,  1004. 

(b)  Ausiver,  Demurrer,  etc.,  1006. 
(f)    Venue,  1007. 

(</)  Restraining    Order    Made    in 

Vacation,  1007. 
(*')  Appeal,  1007. 
(  f)  Continuance,   1007. 

55.  Violation  (See  Contempt),  1008. 
(fl)  Jurisdiction,  loio. 

\b)  Jurisdiction  of  Special  Judge^ 
1010. 

(f)  Injunction  Granted  in  Va- 
cation,  lOIO. 

(if)  Motive,  1010. 

(e)  Notice,  1011. 

(/')  Advice  of  Counsel,  loii. 

(^)  Attorneys,  1012. 

(^)  Interference  ivith  Status  of 
Property,  1012. 

(1)    Receiver  of  Railroad,  1012. 

ij)Acts  Enjoined  Pending  Ap- 
peal, 1013. 

(/t)  Punishment  for  Breach,  1013. 

(/)    loaches,  1013. 

( /« )  Proof  of  Violation,  1013. 

(»)  Extent  of  Fine  Imposed,  ioi.|* 

56.  Dissolution,  1014. 
(rt)  Motion,  1018. 
(^)   Laches,  1019. 

(r)   Irregularities^  1019. 
(</)  Power  to  Dissolve  in  Vacation^ 
Z020. 


1.  Definition. — An  injunction  is  an  order  or  judgment  of  a  court 
or  judge  commanding  the  defendant  to  do  or  refrain  from  doing 
a  particular  thing.* 

1.  Story  dcBnes  an  injunction  as  **a  granting  of  which  belonged  wholly  tc> 

judicial  process  whereby  a  party  is  re-  the  equitable  jurisdiction  of  the  magis- 

quired  to  do  a  particular  thin^  or  to  trate.     Sanders  Justinian,  p.  58,^^570, 

refrain  from  doing  a  particular  thing  580.       Interdicts     were     divided     into- 

according     to    the    cxingency    of   the  three   principal    classes,   viz:    prohibi- 

writ.'*     2  Story *s  Eq.  Juris.,  $  861.  tory,   restitutory   and    exhibitory,    the 

Mr.  Jeremy's  definition  is:  "A  writ  first  class  being  issued  to  restrain  the 

framed  according  to  the  circumstances  commission  or  continuance  of  a  par- 

of  the  case,  commanding  an  act  which  ticular  act,  the  second  to  compel  rest!- 

the  court  regards  as  essential  to  justice  tution  or  ^^outting  things  back  into  the 

or  restraining  an  act  which  it  esteems  state  they  were  before,"  and  the  third 

contrarj'    to    equity    and     good    con-  as  the  preliminary  of  vindication,  as  to 

science."    Jeremy  6q.  Juris.,  ch.  2,  ^  i.  require  one  having  a  freeman  in   hi&. 

Origin  of  the  Writ. — The  remedy  by  custody  to  produce  him.     Sanders  Jus- 
injunction  seems  to  have  been  derived  tinian,  pp.  570,  573. 
from  the  interdicts  of  the  civil  law,  the  Orotmds  for. — The  case  must  be  one 
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BcAsitifliL 


The  process  of  injunction  should  be  applied  with  the  utmost 
caution.  The  interference  rests  on  the  principle  of  a  clear  and 
certain  right  to  the  enjoyment  of  the  subject  in  question,  and  an 
injurious  interruption  of  that  right  which,  on  just  and  equivalent 


of  strong  and  imperious  necessity  or 
the  right  mu«5t  have  been  previously 
established  at  law.  Parker  r.  Winnipi- 
*»oo><ce  etc.  Co.,  2  Black  (U.  .S.)  545; 
Olmsted  V,  Looniis,  6  Barb.  (N.  Y.) 
irw;  Fisk  V.  Wilber,  7  Barb.  (N.  Y.) 
400;  Gardner  v.  Ncwburgh,  2  Johns. 
Ch.  (N.  Y.)  164;  Ogden  v.  Kip,  6 
Johns.  Ch.  (N.  V.;  iC>o;  Jerome  v. 
Koss,  7  Johns.  Ch.  (N.  Y.)  315;  s.  c,  1 1 
Am.  Occ.  485;  Coe  r.  Lake  Co..  37  N. 
n.  254.  Burston  7'.  Augusta,  17  Me. 
202.  Goodrich  t«.  Moore,  2  Minn.  61;  s. 
c.  72  Am.  Dec.  74;  Hart  v.  Marshall, 4 
Minn.  296;  Montgomery  v.  McEwen, 
9  Minn.  loS. 

Bad  faith  on  the  part  of  a  party  ap- 
ply ing  for  an  injunction  is  good  ground 
for  refusing  the  same  or  for  dissolving  it 
after  it  has  been  obtained.  Haight  v, 
Iwrucia.  36  Wis.  355,  362. 

Davis  r.  Morgain,  2  Barn.  &  C  8. 

In  Glascott  v.  Lang,  3  Myl.  &  Cr., 
4^5,  Lord  Cottenham  says:  "In 
looking  through  the  pleadings  and  evi- 
dence for  the  purpose  of  an  injunction, 
it  \i>  not  necessary  that  the  court  should 
find  a  case  which  would  entitle  the 
plaintiff  to  relief  at  all  events.  It  is 
quite  sufficient  if  the  court  finds,  upon 
the  pleadings  and  upon  the  evidence,  a 
4Uise  which  makes  the  transaction  a 
proper  subject  of  investigation  in  a 
court  of  equity." 

In  the  Great  Western  R.  Co.  v.  Bir- 
mingham etc.  R.  Co.,  2  Ph.  602,  the 
f;ame  learned  Judge  says:  "It  is  certain 
that  the  court  Mill,  in  many  cases,  in- 
terfere and  preserve  property  in  statu 
^uo  during  the  pendency  of  a  suit  in 
which  the  rights  to  it  are  to  be  decided, 
and  that  witliout  expressing,  and  often 
without  means  of  forming,  any  opinion 
as     to     such    rights,     .      .  seeing 

that  there  is  a  substantial  question  to  be 
decided,  it  will  preserve  the  property 
until  such  question  can  be  regularly 
dis|X)sed  of.  In  order  to  support  an  in- 
junction for  such  purpose,  it  is  not  nec- 
essary for  the  court  to  decide  upon  the 
fiicrits  in  favor  of  plaintiff." 

In  Shrewsbury  v.  Shrewsbury  &  B. 
R.  Co.,  I  Sim.,  N.  S.  410-426,  the  Vice 
Ch  \ncellor  savs:  "That  there  are  two 
points  on  which  the  court  must  satisfy 
itKclt':  First,  it  must  satisfy  itself,  not  that 


the  plaintiff  has  certainly  a  right,  but 
that  he  has  a  fair  question  to  raise  su  to 
the  existence  of  such  a  right  The 
other  is  whether  interim  inlerferencf 
on  a  balance  of  convenience  or  incon- 
venience to  the  one  party  and  to  the 
other  is  or  is  not  expedient." 

Diacretloii  of  the  Court. — The  applica- 
tion is  addressed  to  the  sound  conscience 
of  the  court  acting  upon  all  the  cir- 
cumstances belonging  to  each  particu- 
lar case.  Reddall  r,  Bryan,  14  Md. 
444;  «.  c,  74  Am.  Dec.  550;  Allen  v. 
Hawley,  6  Fla.  142;  Sullivan  v.  Mo- 
reno, 19  Fla.  222.  Robert  v.  Anderson, 
2  John.  Ch.  (N.  Y.)  202;  Middletown 
7'.  Roundout  etc.  R.  Co.,  43  How.  (N. 
Y.)  488.  See  2  Story's  Eq.  Jur.,  §  8^.3; 
I  Madd.  Ch.   Pr.  125. 

Maddocks  in  his  work  says:  "^AU 
injunctions  are  discretionary  and  ar^ 
granted  upon  the  circumstjinces  of  the 
case."  Potter  x\  Chapman,  Amb.  99; 
Roberts  i*.  Anderson,  2  Johns.  Ch. 
(X.  Y.)  202;  Hanson  v.  Gardiner,  7 
Ves.  Jr.  366. 

In  Roberts  r.  Anderson,  2  Johns. Ch. 
(N.  Y.)  202;  Middletown  v.  Roundout 
etc.  R.  Co.,  43  How.  Pr.  (N.  Y.)  4SS. 
Sec  2  Story's  Eq.,CH A  VCELLOR  Kent 
savs:  "The  granting  and.  continuing 
of'  the  process  [injunction]  mustalwav> 
rest  in  sound  discretion,  to  be  governed 
by  the  nature  of  the  case."  In  Potter 
x\  Chapman,  Amb.  99,  Chancel- 
lor Mardwicke  says:  "There  can- 
not be  a  stronger  instance  that 
such  injunctions  are  not  of  cour?e 
than  the  case  of  waste.  After  answer 
comes  in  and  affidavits  read,  the  court 
will,  according  to  their  discretion,  con- 
tinue the  injunction  till  hearing  or  not. 
and  yet  the  plaintiff  may  go  on  with 
the  cause  and  finally  have  a  decree  to 
stay  waste."  Sheldon  v.  Rockwell,  9 
Wis.  167;  Pettibone  v.  La  Crosse  etc 
R.  Co.,  14  Wis.  443;  Cobb  v.  Smith,  16 
Wis.  661;  Atty.  Gen.  v.  Railroad  Ca$.. 
35  Wis.  425';  Tucker  v.  Carpenter. 
Hempst.  440;  Hine  v.  Stephens,  33 
Conn.  497;  State  r.  Judge,  16  La.  233; 
Reddall  7'.  Bryan,  14  Md.  444. 

The  discretion  of  a  chancellor  in  grant- 
ing or  refusing  injunction  will  not  be  con- 
trolled unless  abused,  or  some  well 
recognized  principle  of  law  or  equity  is 
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violated.      Nisbet  v.   Sjiwyer,  66  Ga.  It  is  not  essential  to  the  granting  of 

256;  Carroway  v,  Lockett,  66  Ga.  256;  equitable  relief  that  irreparable   injury 

Auraria  etc.  Co.  v.  Wahl,  66   Ga.  256*,  shall  already   have   resulted    from    the 

C&rter  v,  Monroe,  66  Ga.  755.  acts  complained  of,  it  is  only  required 

InstanceB. — An    injunction    will  not  that  the  damage  is  threatened  or  im- 

be   granted  when   it  will    operate    in-  pending,  and  that  a  clear  necessity  be 

equitably  or  contrary  to  the  real  justice,  shown  for  affording  immediate   protoc- 

of  the   case;  equity   interferes   in   this  tion  to   some   right  or    interest  which 

manner  to  prevent  irreparable  mischief  would  otherwise  be  seriously  injured  or 

or  to  suppress  a    multiplicity  of  suits  impaired.  The  mere  allegation  that  irre- 

and  vexatious  litigations.     Troy  etc.  R.  parable  injury  will  result  unless  protec- 

Co.  V.  Boston  etc.  R.  Co.,  S6  N.  Y.  107.  tion  isextended  is  not  sufficient, but fact» 

So  an  injunction  ought  not  to  be  must  be  stated,  that  the  court  may  see 
granted  unless  the  injury  is  pressing  how  and  why  it  would  result,  and*  that 
and  the  delay  dangerous,  and  there  is  the  apprehension  of  irreparable  mis- 
no  adequate  remedy  at  law.  Goodrich  chief  is  well  founded.  Crisman  v.  Hei- 
V.  Moore,  2  Minn.  61;  s.  c,  72  Am.  Dec.  derer,  5  Colo.  589. 
74-  The    solvency  of   a   person   who   is 

An  injunction  will  not  be  granted  to  about  to  construct  a  tunnel  through  the 

prevent   the  use  of  a   portion   of   the  land  of  another  does  not  affect  the  right 

water  of  a  reservoir,  when  there  will  be  of  the  latter  to  an  injunction.     The  in- 

no  need  of  numerous  suits  at  law,  and  yxxy  would  be  irreparable  in  its  nature 

where  defendants  are  not  insolvent  and  Richards  t'.  Dower,  64  Cal.  62. 

business  will  not  be  deranged.  A  court  of  equity  will   not  interfere 

An  injunction  will  not  be  granted  by  injunction  with  a  plan  of  improve- 
unless  the  anticipated  injury  is  not  ment  adopted  in  good  faith  by  muni- 
reparable  by  recovery  of  damages  in  an  cipal  authorities,  and  within  the  scope 
action  at  law,  whether  from  need  of  of  their  authority,  where  injury  there- 
numerous  or  successive  suits,  or  from  from  is  doubtful,  eventual  or  contin- 
insolvency  of  defendants,  or  from  gent.  To  justify  such  an  interference 
derangement  of  business.  Haskell  v,  it  must  be  shown  that  injury  material 
Thurston  (Me.),  13  Atl.  Rep.  273.  and  actual  is  the  necessary  or  probable 

Where  all  that  can  be  inferred  from  result.  Morgan  v.  Binghamton,  32  Hun 

what  the  complainant  states  in  his  bill  (N.  Y.)  602,  reversed  so  far  as  appealed 

is,  that    when    a    heavy   freshet    may  from  Morgan  r.  Bingham  ton,    loa    N. 

happen,  the  stream  will,  if  the  embank*  Y.  500. 

ment  complained  of  remains,  overflow  In  an  action  brought  to  restrain  the 
a  portion  of  his  land,  and  thereby  sale  ofxertain  teas,  it  appeared,  and  the 
destroy  the  crops,  if  any  there  be  grow-  court  found,  that  the  teas  were  adulter- 
ing  thereon  at  the  time  of  such  freshet,  ated  to  some  extent  with  offensive  and 
such  a  case  is  not  made  out  as  will  noxious  substances,  and  their  posses- 
warrant  an  injunction  to  restrain  the  sion  for  the  purpose  of  sale  was  a  nui- 
defendant  from  maintaining  the  em-  sance ;  but  the  court  found  that 
,  bankment  Such  an  occasional  overflow  there  was  no  sufficient  evidence  to  prove 
of  a  few  acres  of  land,  part  of  a  farm  of  that  the  use  of  the  teas  was  "dangerous, 
more  than  a  hundred  acres,  does  not  to  human  life,  or  detrimental  to  health, 
work  a  destruction  of  the  inheritance,  or  unwholesome,"  or  that  the  injunc- 
nor  justify  the  granting  of  an  injunction  tion  was  needed  to  prevent  serious  dan- 
in  order  to  prevent  irreparable  mischief,  ger  to  human  life,  or  detriment  to  health. 
Blaine  v.  Brady,  64  Md.  373.  Held,  that  there  was  no  irreconcilable 

But  where  a  town  is  made  a  part  of  •  repugnancy  in  the  findings,  and    that 

a    city  by  an    unconstitutional   act,  a  the  relief  sought  was  properly   denied, 

court  of  equity  may  restrain   the  city  N.  Y.  Health  Department   v.   Purdon, 

from  exercising  municipal  jurisdiction  99  N.  Y.  237;  s.  c,  59  N.  Y.  Super.  Ct. 

over  it,  and  interfering  with  its  property  109;  s.  c,  52  Am.  Rep.  22. 

in  a  manner  calculated  to  inflict  on  the  An  injunction  will  not  be  granted  to 

community   irreparable  injury.     Hyile  restrain  the  erection  of  a  planing  mill 

Park  V.  Chicago  (111.),  18  N.  E.  Rep.  222.  and  cotton  gin  (in  process  of  construc- 

Reid  V.  Moulton,  51    Ala.  271;  Barn-  tion)   upon   an  allegation  by   plaintiff 

ard  V.  Davis,   54   Ala.   5^74;    Moore   v.  that  the  same,  when  completed,  will  ex- 

Hylton,  X  Dev.  Eq.  (N.  Car.)  435;  State  pose  his  premises  to  increased  perils  of 

V.  Wilson,  49  Mo.  150;  Nelson  r.  Kobin-  fire,  and  that  the  noise,  etc.,  will  render 

son.  Hemp.  (U.  S.j  465.  his  dwelling  unfit  for  a  residence.  Dor- 
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grounds,  ought  to  be  prevented.*  And  the  writ  ought,  ai  a 
general  rule,  to  contain  a  concise,  and  unequivocal  description  of 
the  particular  acts  or  things  in  respect  to  which  the  party  is  en- 
joined.* 

An  injunction,  unless  issued  after  the  decree,  when  it  becomes 
a  judicial  process,  can  only  be  used  for  the  purpose  of  prevention 
and  protection,  and  not  for  the  purpose  of  commanding  the 
defendant  to  undo  anything  he  had  previously  done.*  It  may 
compel  parties  to  do  certain  acts  as  well  as  restrain  them  from 
acting.* 

1.  When  Granted. — An  injunction  will  be  granted  to  prevent 
irreparable  injury  to  public  property,*  and  to  secure  to  a  party 
the   enjoyment  of  a  statute  privilege  of  which  he  is  in  actual 

h€jr  V,  Allen,   85  N.  Car.  358;  s.  c,  39  Md.  Ch.  456;  James   r.  Dixon,  20  Mo. 

Am.  Rep.  704;  Barnes   r.   Calhoun,   2  70;  Bell   r.  Chadwick.  71    N.  Car.  32(); 

Ired.    (N.   Car.)    Eq.    199;    Ellison   r.  Wilson  r.  Mineral   Point,  39  Wis.  i6o, 

•Comrs.,  5  Jones  (N.  Car.)  Eq.  57;  Hyatt  German    v.    Clark,  71    N.    Car.  41;; 

v.  Myers,  73  N.  Car.   2}^2\   Simpson   x\  Burgess    i*.    Kattleman,  41     Mo.  4S0; 

Justice,  8  Ired.  (N.  Car.)  Eq.  115;  Eason  Scudder   r.  Trenton  etc.  Co.,  i  N-  J. 

tj,  Perkins,  2  Dev.  (N.   Car.)    Eq.  38;  Eq.  69.^;  Welgel  v.  Walsh,  4^  Mo.  560. 

Wilder  v.  Strickland,  2  Jones  (N.  Car.)  De  Veney  r.  Gallagher,  20  N.  J.  Eq. 33; 

Eq.  386.  Southmayd   r.  McLaughlin.  24  N.  J. 

So  an  injunction  will  not  He  to  pre-  '  Eq.  181;  Johnston  r.  Hyde,  25  N.  J.  Eq. 

vent  the  wrongful  collection  of  tolls  by  454;  West  Point  Iron  to.  r.  Rwf»frt 

a  turnpike  company  which   merely  de-  45    N.  Y.  703;  Bonlo   v.  New  Orleans 

mands  the  tolls  without  hindering  the  R.   Co.,  55   Ala.  480;  Shanbut  v.  St. 

passage  of  those  who  do  not  pay.  Side-  Paul   etc.  R.  Co.,  21    Minn.  502;  Van 

nev  V.  Haw  Creek  Turnpike   Co.,  91  Wert  v.   Webster,   31   Ohio   St.  |2o; 

Ind.  i«6.  Howell   v.   Howell,  5   Ired.  (N.  Car.) 

1.  S.  P.  Md.  Savings  Institution  w  Eq.  258;  Whitfield  r.  Rogers,  26  Mi«> 
Schroeder,  8  Gill  &J.  (Md.)  93;  Morse  84;  Taylor  r.  Brookman,  45  Barb.  (N. 
».  Machias  Water  Power  Co.,  .12  Me.  V.)  lofi;  s.  c,  i  Abb.  (N.  Y.)  Pr.,N.  S. 
119;  Snowden  x\  Noah,  Hopk.  (N.  Y.)  169;  Blake  xk  Brooklyn,  26  Barb.  (N. 
Ch.  347;  Hoyt  V.  Albany,  3  Paige  (N.  Y.)  301;  Marshall  v.  Peters,  12  How. 
Y.)  213;  s.  c,  9  Wcnd.'rN.  Y.)  571;  Pr.  (N.  Y.)  218;  Balcom  r.  Julicn,  22 
North  River  Steam  Boat  Co.  v,  Liv-  How.  Pr.  (N.  Y.)  349;  Brown  v. 
ingston,  3  Cow.  (N.  Y.)  713;  Harrison  Metropolitan  Gas  Light  Co.,  38  How. 
V.  Newton,  9  N.  Y.  Leg.  Obs.  311,  34*7;  (N.  Y.)  Pr.  133;  Ward  v,  Kelsev,  14 
8.  c,  I  Code  R.  (N.  Y.)  N.  S.  207;  Abb.  Pr.  (N.  V.)  106;  Sterman  f.  ken- 
Power  V.  Aljrer,  13  Abb.  (N.  Y.)  Pr.  nedy,  15  Abb.  Pr.  (N.  Y.)  201;  Park  r. 
284;  Gould  I'.  Thompson,  39  How.  Pr.  Musgrove,  2  Thomp.  &  C.  (N.  Y.)  571; 
(N.  Y.)  5;  Steinberg  v,  O'Conner,  42  Golusha  v.  Flour  City  National  Bank, 
How.  (X.  Y.)  Pr.  52;  Dubois  r.  Bud-  i  Hun  (N.  Y.)  523;  s.  c,  4  S.  Car.6S; 
long,  15  Abb.  (N.  Y.)  Pr.  445;  Swift  v,  Bolton  r.  McShane.  67  Iowa  207;  Div 
Jenks.  19  Fed.  Rep.  641.  trict    Tp.    v.    District    Tp.,   54   Iowa 

S.  Whipple  r.  Hutchinson,  4  Blatchf.  115. 

(U.S.)  190.  Equity   will   not  interfere  by  in  June* 

S.   Washington   University  v.  Green,  tion  where  the  injury  is  not  irreparable 

I  Md.  Ch.  97.  and   destructive  to  the  plaintiffs  estate, 

4.  Pierce  .i'.    New   Orleans,    18    La.  but  is  susceptible  of  perfect  pecuniarj 
242.  compensation,  and  for  which  the  party 

5.  Putnam  x\  Valentine,  5  Ohio  187;  may  obtain  adequate  satisfaction  in  the 

.Waldron  v.  Marsh,  5  Cal.  119;  Center-  orclinary  course    of   law.    Cocker   :■• 

ville   etc.   Co.   v,  Barnett,  2    Ind.  537;  CarroUJ  4  Md.  Ch.  344;  Hart  t».  Mar- 

Daubenspeck    v.  Grear,   18    Cal.  444;  shall,  4   Minn.   294;  Morris  etc.  Co.  r*. 

Bolston  r.  Catterlin,  10  Ind.  117;  White  Central  R.  Co.,  16  N.J.  Eq.  419. 

V.    Flanigain,    1      Md.   525;    Green   r.        The  mere  allegation  that  irreparable 
Keen,  4   Md.  98;  Herr  v,  Bierbower,  3    Injury  w^ill   result   unless  prolectioo  is 
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possession  when  the  legal  title  is  settled.*  It  may  be  granted 
where  the  defendant,  against  whom  there  is  otherwise  a  good 
remedy  at  comrrion  law,  is  insolvent  or  about  to  abscond.* 

Mere  apprehension  of  a  threatened  wrong  is  not  enough.^  A 
party  seeking  an  injunction  must  show  a  particular  injury,  dis- 
tinct from  that  which  he  suffers  in  common  with  the  public* 

A  court  of  equity  will  not  interfere  by  injunction  to  prevent  an 
injury  merely  nominal  or  theoretical  in  its  nature,  although  an 
action  at  law  might  be  maintained  for  it.^  Nor  can  equity  be 
invoked  to  restrain  a  consequential  injury  necessarily  resulting 
from  the  lawful  exercise  of  a  right  granted  by  the  sovereign 
power  of  the  State,  or  authorized  by  competent  municipal 
authority.® 

Where  the  evidence  presents  a  probability  that  more  wrong 
will  be  done  than  prevented  by  the  injunction  prayed  for,  it  will 
not  be  granted.^  So  where  a  defendant  asserts  positively  that  it 
is  not  his  intention  to  do  a  certain  act,  or  to  violate  any  particu- 
lar right  asserted  by  the  plaintiff,  and  there  be  no  evidence  to 
show  to  the  contrary,  the  court  will  not  interfere  by  injunction. 
It  will  neither  grant  nor  continue  an  injunction  in  the  face  of 
such  disclaimer.® 

An  application  for  an  injunction  will  be  denied  when  it  appears 
that  the  act  sought  to  be  enjoined  has  already  been  committed.* 

Where  an  injunction  might  cause  irreparable  damage  to  the 
defendant  in  the  event  of  the  plaintiff's  not  being  exclusively  en- 
titled to  relief,  the  injunction  will  be  refused.^®    So  where  a  stat- 

ex tended,  is    not    sufficient,  but    facts  7.  North  v.  Kershaw,  4  Blatchf.  (U. 

must   be  stated  that  the  court  may  see  S.)  70. 

how  and  why  it  would  result,  and  that  An  injunction    which    would    work 

the   apprehensions  of  irreparable   mis-  great   harm  to  one  party  without  cor- 

chief    are   well    founded.     Carlisle  r.  responding  benefit  to  the  other  should 

Stevenson,  3  Md.  Ch.  505;  Waldron  v.  be  refused.    Swift  v.  Jenks,   19  Fed. 

Marsh.  5  Cal.  119.  Rep.  641.                                            ^ 

1.  Croton  Tump.  Co.  v.  Ryder,  i  8.*Whalen  v.  Dalashmutt,  59  Md. 
Johns.  (N.  Y.)  Ch.  611.  250;  West  Jersey  R.  Co.  v.  Cape  May 

2.  Ponder  t;.Cox,  28Ga.  305;  Council  etc.  R.  Co.,  34  N.J.  Eg.  164. 
Bluffs     t'.     Stewart,     51    Iowa     385;  9.  Cole  r.  Duke,  79  Ind.  107. 
Gibbs  V.  McFadden,  39  Iowa  371;  Bur-  Past  injuries  are  not  in   themselves 
roughs  r.  Saterlee,  67  Iowa  396;  West  ground  for  granting  an  injunction;  but 
1'.  Smith,  53  Cal.  322.  when  there  is  a  continuance  of  an  iq- 

3.  Lutheran  Church  v»  Maschop,  10  jury,  and  a  right  to  continue  it  is 
N.  J.  Eq.  (2  Stock.)  57;  Jenny  t;.Crase,  claimed,  an  injunction  may,  in  a  proper 
I  Cranch  (U.  S.)  C.  C.  443;  Mariposa  case,  be  issued  to  restrain.  Society 
Co.  V,  Garrison,  26  How.  (N.  Y.)  Pr.  etc.  t'.  Morris  Canal,  i  N.  J.  Eq.  (Sax.) 
448;  Watrous  7'.  Rodgers,  16  Tex.  410.  1^7;    Cobb    v.    Smith,    16    Wis.    661. 

4.  Falls  Village  etc.  Co.  v.  Tibbetts,  Compare  Corning  v.  Troy  etc.  Fac- 
31  Conn.  165;  Hovelman  zk  Kansas  tory,  40  N.  Y.  191;  People  v.  Vander- 
City  Horse  R.  Co.,  79  Mo.  632.  bilt,  26   N.  Y.  287;  Durrell   v.  Pritch- 

5.  Bassett  v,  Salisbury  etc.  Co.,  47  N.  ard,  L.  J.,  i  Ch.  App.  224;  Broome  v. 
H.  426.                             '  New   York  etc.  Co.   (N.  J.),  5   Cent. 

6.  Williams  v.  New  York  Central  Rep.  816;  Ewing  v.  Rourke,'  14  Ore- 
R.    Co.,  18    Barb.   (N.    Y.)  222.    See  gon  514. 

Ottaquechee  Woolen  Co.  v.  Newton,  75        10.  Hartridge  v.    Rockwell,   R.    M. 
Vt.  451.  Charlt.  (Ga.)  260;  Jones  v.  Newark,  it 
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ute  has  made  provision  for  all  the  circumstances  of  a  particular 
case,  no  relief  in  equity  can  be  afforded  by  injunction.* 

An  injunction  will  be  refused  when  the  complainant  has  an 
adequate  remedy  at  law.*  Though  the  remedy  at  law  seems 
adequate,  yet  if  a  judge  enjoins  a  common  law  case,  pending  in 
his  own  court,  and  there  is  not  a  manifest  abuse  of  his  discretion, 
the  supreme  court  will  not  interfere.^ 

An  injunction  will  not  be  granted  where  the  right  is  doubtful  * 
Nor  against  a  person  who  is  not  a  party  to  the  suit.*  An  in- 
junction will  not  be  granted  for  every  wrongful  or  unconstitu- 
tional act  of  individuals  or  corporations.®  Nor  will  a  court 
enjoin  its  own  proceedings,  though  it  may  suspend  its  own 
order.**  So  an  injunction  will  not  be  granted  where  the  effect 
would  be  practically  to  permit  an  appeal  where  the  statute  re- 
fuses it.* 

An  injunction  may  be  the  final  relief  sought  in  an  action,  as 
where  suit  is  brought  to  set  aside  a  deed  or  other  instrument  and 
enjoin  the  defendant  from  claiming  rights  thereunder ;  or  pre- 
liminary, as  where  during  the  pendency  of  the  action  it  is  neces- 
sary to  restrain  the  defendant  from  doing  some  act  the  doing  of 
which  would,  in  whole  or  in  part,  render  the  judgment  ineffectual. 
In  either  form  the  injunction  is  protective  and  preventive,  and 
depends  upon  substantially  the  same  principles.  In  cases  of  nui- 
sance, interference  with  easements,  etc.,  mandatory  injunctions 
are  issued  to  compel  the  defendant  to  remove  his  erections  or 
destructions,  and  abate  the  wrong  to  which  the  plaintiff  had  been 
subjected.* 

3.  Perpetual  Injunction. — To  entitle  the  plaintiff  to  a  final  or 
perpetual  injunction  against  the  defendant  he  must  allege  in  his  bill 

N.  J.    Eq.    (3  Stock.)   452;  Torrey  v.  4.  Cooper    v.  Passenger    R.  Co..  3 

Camden  etc.  R.  Co.,  18  N.  J.  Eq.  293.  Phila.  (Pa.)  262;  Water  Co.  v,  McCal- 

1.  Glenn  v.  Fowler,  8  Gill  &  J.(Md.)  lum,  5  Phila.  (Pa.)  93;  Steamboat  Co. 
340.  V.   Livingston,   3   Cow.    (N.   Y.)  713; 

2.  Finley  ^•.  Thayer,  42  111.  350;  Manhattan  Gas  Light  Co.  v.  Barker, 
Whittlesey  v.  Hartford  etc.  R.  Co.,  23    36  How.  (N.  Y.)  Pr.  233. 

Conn.   421;    Thibodaux   xk    Wright,   3  5.  Fellows   r.   Fellows,  4  Johns.  (N. 

La.  Ann.  130;  Laughlin  v.  Lamas  Co.,  Y.),  Ch.  25. 

6  Ind.  223;  Camp  xk  Matheson,  30  Ga.  6.  Blake  v.  Brooklyn,  26   Barb.  (N. 

170;  Arnold   v.   Klipper,   24   Mo.  273;  Y.)  301. 

Winnipiseogee   Lake   Co.   v.  Worster,  7.  Medlock  v.  Cogbum,  i  Rich.  (S. 

29  N.  H.  (9  Frost)  433;  Warne  f.  Mor-  Car.)  Eq.  477. 

ris  etc.  Co.,  5  N.  J.  Eq.  (i   Hals.)  410;  8.  Odom  v.  McMahan,  67   Tex.  292. 

Balcom  v.  Julien,  22   How.  (N.  Y.)  Pr.  9.  Lane  v.  Newdigate,  10  Ves.  192. 

349;  Rogers   v.   Michigan   etc.  R.  Co.,  In  this  case  an  injunction  w^as  granted 

20    Barb.    (N.  Y.)  539;  Stevenson  v.  to  restrain  the  defendant  "from  imped- 

Fayerweather,    21    How.    (N.  Y.)    Pr.  ing  plaintiff  from  navigating  (a  canal) 

449;  McCoy  V.  United  States  Bank,  5  by  continuing  to  keep  the  canal  banks 

Ohio   548;  Wilkins   v.  Hogue,  2  Jones  and  works  out  of  repair  by  diverting 

(N.  Car.)  Eq.  479;  Nicolson   v,  Han-  the  water  or  by  continuing  the  removal 

cock,  4  Hen.  &  M.  (Va.)  491;  Borland  of  the  stop -gate."     See  also  Robinson 

V.  Thornton,    12    Cal.    440;  Hulse   v.  v,  Byron,   i    Bro.  Ch.  588.    These  ap- 

Wright,  Wright  (Ohio)  61.  pear  to  be  the  leading  cases  on  the  al- 

3.  Webb  V.  Wynn,  35  Ga.  216.  lowance  of  mandatory  injunctions. 
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of  complaint  facts  showing  his  right  to  the  relief  prayed  for 
against  the  defendant.  It  is  not  sufficient  that  the  defendant  is 
in  the  wrong  or  is  about  to  commit  an  injury  if  it  does  not  affect 
the  plaintiff.  He  must  show,  both  by  his  pleadings  and  proof, 
the  necessity  for  the  interference  of  the  court  to  protect  his 
rights,  and  if  he  fails  to  do  this,  he  will  be  defeated.  In  other 
words,  he  must  show  a  clear  right  to  a  perpetual  injunction. 
Thus,  suppose  a  mortgagor  should  file  a  complaint  asking  for  an 
injunction  to  restrain  a  sale  of  real  estate  under  a  power  in  the 
mortgage,  and  should  admit  that  a  certain  sum  was  due  to  the 
mortgagee  thereon,  he  must  allege  an  offer  to  pay  such  sum  to 
entitle  him  to  enjoin  the  sale.^ 

The  burden  of  establishing  a  right  to  a  perpetual  injunction, 
claimed  by  a  party  to  an  action,  is  upon  such  party.  A  court  will 
grant  a  perpetual  injunction  only  when  a  party  shows  a  clear  right 
thereto.* 

So  an  injunction  will  not  be  perpetuated  against  a  party  with- 
out having  him  before  the  court.^ 

1.  Stringham   v.   Brown,  7  Iowa  33;  of  the  company's   franchise,  was  held 

Sloan  x;.  Boolbaugh,  10  Iowa  31;  Waf-  not     to     furnish     sufficient    equitable 

fenden  v.  Waffenden,  1  Ariz.  328.     See  grounds   for  decreeing  a  perpetual  iii- 

Broadbent  v.  Imperial   Gas  Co.,  7  De  junction.     Fort  Clark  Horse  R.  Co.  v. 

G.  M.  &  G.  436;  8.  c,  3jur.  U.  S.  221;  Anderson,    108   III.  64;  s.  c,  48   Am. 

26   L.  J.,  Ch.  276;  Hunt  V.  Peake,  i  Rep.  545. 

Johns.  705.  "While,  on    the   trial  of   an  equity 

If  the  purchaser  of  lands  at  a  sale  case,  hy  special   verdict  upon  written 

made  by  the  sheriff  for  delinquent  taxes  questions,  the  chancellor  may  decree  a 

fraudulently  represents  to  the  owner  of  perpetual  injunction,  if  the   facts  spe- 

the  land   that  the  land   so  bought  was  cially    found    demand    it,  without  the 

a  different  tract  of  land,   and   one  in  finding  by  the  jury,  in  express  words, 

which    the    owner     has    no     interest,  that  a  perpetual   injunction  be  granted, 

with  a  view  of  preventing  such  owner  yet  we  think  that  the  pleadings  should 

from    redeeming    the    land    within    a  show  a   prayer  for   injunction  before 

year    of  such  sale,  and  it    is  for  that  the  same   should  enter  into  a  decree.** 

reason  not  redeemed  by  the  owner,  such  Speer,  J.,  in  Jefferson  v.  Hamilton,  69 

fraudulent  purchaser  may   be   perpet-  Ga.  463. 

ually   enjoined   from  obtaining  a  deed  2.  Spangler  v.   Cleveland,  43   Ohio 

for  such  land.     Koon   v.  Snodgrass,  18  St.  526;  Bonaparte  v,  Camden  etc.  R. 

W.  Va.  320.  Co.,  6  Baldw.  (U.  S.)  21S;    Whalen  v. 

The  temporary  interruption  of  the  Dalashmutt,  59  Md.  250. 
business  of  a  city  horse  railway  com-  "Courts  will  not  exercise  this  neces- 
pany,  for  only  three  or  four  days,  by  sary  authority  when  Uie  right  is  doubt- 
moving  a  large  house  along  the  street  ful  or  the  tacts  not  definitely  ascer- 
lengthwise  with  the  company's  track,  tained."  Burnham  v.  Kempton,  44  N. 
even  granting  that  the  company  has  the  H.  78. 

exclusive  right  of  way  in  the  street  for  3.  Chapman    v.   Harrison,  4    Rand, 

its   cars,  is  not  a  case  of  irreparable  (Va.)  336. 

damage,  or  such  an  injury  but  that  an  Whan  Denied. — A   complainant  in  a 

adequate  remedy   exists  at  law.     And  bill  filed  to  impeach  a  decree  of  divorce 

the  further  fact  that  the  defendant  pro-  for  fraud,  on  failure  to  make  out  a  case 

poses  to  move  other  houses  over  the  of  fraud,  is  not  entitled  to  a  perpetual 

same  and  other  streets,  when  employed  injunction  restraining  the  divorced  wife 

to  do  so,  in  view  of  the  fact  that  such  from  maintaining  her  suit  in  ejectment 

removals  are  of  rare  occurrence,  and  for  dower.     Orth  v.  Orth  (Mich.),  37 

not  likely  to  occur  again  on   the  same  N.  W.  Rep.  67.     It  is  error  for  an  in- 

street  for  many  years,  and  because  it  ferior  court  to  award   a  perpetual  in- 

would  be  but  a  temporary  interruption  junction    upon    the    same  facts   upon 
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4.  Prelimixiary  or  Intorlocatory. — When  it  appears  by  the  bill  of 
com[jIaint  that  the  plaintiff  is  entitled  to  the  relief  demanded, 
and  such  relief,  or  any  part  thereof,  consists  in  restraining  the 
commission  or  continuance  of  some  act,  the  commission  or  con- 
tinuance of  which  during  the  litigation  would  produce  great  in- 
jury to  the  plaintiff,  and  tending  to  render  the  final  judgment 
ineffectual,  a  preliminary  or  interlocutory  injunction  may  be 
granted.  Where  the  facts  necessary  to  entitle  the  plaintiff  to  a 
preliminary  injunction  do  not  exist  at  the  time  of  filing  the  bill, 
but  occur  afterwards,  during  the  pendency  of  the  action,  they 
may  be  brought  to  the  attention  of  the  court  by  supplemented 
bill  and  a  temporary  order  obtained.^     A  defendant  also,  on  filing 

which   the  court  of  last  resort  of  the  of  right,  the  denial  of   which,  bj  the 

State    has  already  reversed  an  inter-  district  court,  was  error.    McLaughlin 

locutory  injunction  in  the  cause.  Thome  v,  Kellj,  3a  Cal.  212. 

V,  Sweeney,  i^Nev.  41;.  MoUon  to  Diudlvv. — Upon  a  roottoa 

When  a  bill  is  filed  restraining  county  to  dissolve,  the  court  will  not  usually 

commissioners  from  opening  a  road  on  malce  the  injunction  perpetual,  since  the 

the  ground  that  they  have  not  assessed  defendant  still  has  a  right  to  be  heard 

the  damages  and  provided  for  the  pay-  upon  the  merits,  and  a  decree  making 

ment  thereof,  it  is  error  to  grant  a  per-  an   injunction   perpetual    can  onlj  be 

petual  injunction.    The  commissioners  rendered  upon  a  bill  pro  cam f esse  M^n 

should   only   be   restrained   until    they  overruling  a  demurrer  to  the  bill,  or 

have  <  ompfied  with  the  preliminary  re-  upon  a  hearing  on  the  bill,  answer,  ex 

quirin\ents  of  the  statute.    Champion  hibits  and  proofs.     Ottawa  v.  Walker, 

r.  Sc^^ions,   2   Nev.  271.     And  in  a  de-  21  III.610.     But   in  Texas  it  is  i«/<t^  that 

cree  for  alimony  on  a  bill  for  a  divorce,  when  the  court  overrules  a  motion  to 

it  is  erroneous  to  perpetually  enjoin  the  dissolve  upon  hearing  and  argument, 

defendant  from  selling  his  property  and  and   the   allegations  of  the  bill  are  not 

order   his  imprisonment  until  he  gives  denied  in   any  matter  material  to  the 

bond  with  personal  security  for  the  pay-  rights  of  the  parties,  and  defendants  do 

ment  of  the  sum  allowed.     Errissman  not  demand  a  jury  trial,  but  give  notice 

r.    Errissman,   2^     111.   119;  Hornesby  of  an  appeal.  It  is' not  error  to  make  the 

V.  Burdell,  9  S.  Car.  303.  injunction   perpetual.     Alsup  v.  Allen, 

Extracting  Minerals. — The  complaint  43  Tex.  598. 

charged  that  defendants   had  wrongly  1.  Blakemore   v.  Glamorganshire,  i 

entered  upon  a  tract  of  mining  ground  Nye  &  K.  154;  Wallace  v,  McVev.  6 

(described  by  metes  and  bounds)  owned  Ind.  300;  S.  P.  Real  Del  Monte  etc.  Co. 

by  the  plaintiff,  and  had  extracted  there-  r.  Pond  etc.  Co.,  23  Cal.  82;  Flagg  v. 

from  gold-bearing  earth  of  the  value  of  Sloan,  16  Ind.  432;  Hicks  v.  Micheal, 

|i,ooo,  and  that  thev  threatened  to  con-  ic   Cal.  107;  Atlv.  Gen.   v,  Patcrson,9 

tinue  their  wrongful   acts,  and  prayed  N.    J.   Eq.   (i    Stock,)   624;  Ward  v. 

for  damages   in   the  sum  of  $1,000  and  Dewey,  7  How.  Pr.  CN.Y  )  17;  Coming 

for  a  perpetual  injunction.  The  answer  v,  Troy  etc.  Factory,  6   How.  (N.  Y.; 

set  up   title   in   defendants  to  a  specific  Pr.  89;  Zinsser  v,   Cooledge,  17  Fed. 

portion  of  the  tract  claimed  by  plain-  Rep.  538.     See  Hamilton  r.  Eden  Gold 

tiff,  and  denied  that  they   had  worked  Mining  Co.,  75  Ga.  447;  International 

upon  any  other   portion   than   that  to  Tooth   Crown   Co.   x'.   Mills,  22    Fed. 

which   they   thus    asserted   title.    The  Rep.  659;  Mc Henry  v.  Jewett,  90  X. 

jury,  under  a  general  submission,  found  Y.  58. 

*'a  verdict  In  favor  of  plaintiff  with  one  Where     the     complaint   shows    no 

dollar  damages."     Held,  that   the   ver-  cause    of   action,  then    a    preliminar/ 

diet   decided    the  question   of   title  In  injunction     is    unauthorized,  and   the 

favor  of  plaintiffs,  and  that  upon  it  they  granting  of  it  is  error  of  law,  which 

were  entitled   to  a   decree  perpetually  may    be    reviewed    by  the    court  on 

enjoining  defendants  from  working  upon  appeal.      Code,  f   190,  sub.  2;  Allen  r. 

the  ground   claimed  in    the  complaint,  Meyer,  73   N.  Y.  i;  Wright  r.  Brown, 

and    rhls   equitable   relief  was  a  matter  67    N.  Y.  i;  Collins   r.  Collins,  71  N 
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PwUmlnary  «r                           INJUNCTIONS,  InUrlocutory 

Y.    270;  Paul    V.   Munger,  47    N.    Y.  A  complainant   is   not   entitled  to  a 

469.  preliminary    injunction    to    protect    a 

When    Granted. — A   preliminary  in-  right    which    depends    on    a  disputed 

junction  may  be  granted  under  N.  Y.  question  of  law.   Jersey  City  Gaslight 

Code,  f  219,  if  it  is  necessary  to  protect  Co.  i;.  Consumers'  Gas  Co.f40  N.J.  £q. 

the   plaintiff  from   injury;   and   if  the  427. 

nature  and  extent  of  the  injury  is  such  A  preliminary  injunction  to  stay  the 

■as  to  entitle  the  plaintiff  to  a  nnal,  per-  progress  of  a  public  work  will  not  be 

petual  injunction.    Both  these  grounds  allowed  unless  the  act  threatened  to  be 

must    be    shown    to   exist  before    the  done    will    cause     irreparable     injury, 

injunction  can  be  allowed.     Corning  v,  Booraem  t'.  North  Hudson  Co.  R.  Co., 

Troy  etc.Tactory,  6  How.  (N.  Y.)  Pr.  40  N.  J.  Eq.  557. 

89;  Ward   V.  Dewey,  7    How.  (N.  Y.)  So  where  complainant's  right,  as  an 

Pr.  17.  abutting  lot  owner,  to  prevent  the  de- 

If  a  plaintiff  wish  to  obtain  a  pre-  fendant   from   stretching  its  wires  over 

liminary  injunction,  he  should  insert  a  the  land  in  the  street  in  front  of  his  lot, 

formal   prayer  for  such  process  in  his  defendant  claiming  to  act  under  statu - 

bill.      Walker  v.  Devereaux,  4   Paige  tory  and  municipal  authority,  is  debat- 

(N.  Y.)  239.  able,   a   preliminary   injunction   to  re- 

A  temporary  injunction  should  not  strain  defendant's  *proceedinff  will  not 

be  granted  without  the  usual   notice,  be  allowed.     Roake  v.  American  Telc- 

unless  a  pressing    necessity  be  shown,  phone  etc.  Co.,  41  N.  T.  Eq.  35. 

Androvette  v.  Bowne,  15  How.  (N.  Y.)  Where  the  plaintiff  s  right  is  doubt- 

Pr.  75;  8.  c,  4  Abb.  (N.  Y.)  Pr.  440.  ful  a  preliminary  injunction  will  not  he 

Nor    should    it    be    allowed,  except  granted.     Biddle  f.  Ash,   2  Ash.  (Pa.) 

upon  a  case   clearly  made,  showing  an  211;  Brown's  Appeal,  62    Pa.   St.   17; 

equitable  right  to 'the   interference  of  Harkinson's   Appeal,  78   Pa.   St.    196; 

the  court,  and  good   ground   to  appre-  Waring   v.  Cram,    i  Pars.    (Pa.)    516; 

hend  such  loss  or  damage  as  cannot  be  Baxter  v.  Buchanan,   3  Brewst.  (Pa.) 

compensated  for,  and  then  not  until  the  435;  s.  c,  7  Phila.  (Pa.)  315;   Moore  v. 

adverse  party  has  had  notice.    Wallace  Passenger  R.  Co.,  3   Phila.   (Pa.)  210; 

V.  McVey,  6  Ind.  300;  S.  P.  Real  Del  Cooper  v.  Passenger  R.  Co.,  3   Phila. 

Monte  etc.  Co.   t*.    Pond  etc.   Co.,  23  (Pa.)  262;  Windrim  v.  Philadelphia,  8 

Cal.  82;  Flagg  V.  Sloan,  16  Ind.  432.  Phila.  (Pa.)   361;  Germantown  Water 

See   Androvette  v.  Bowne,  4  Abb.  ^N.  Co.,  v.  McCallum,  5  Phila.  (Pa.)  93; 

Y.)  Pr.  44o;s.  c,  15  How.  (N.Y.)Pr.75.  McDonald  t'.  Bromley,  6  Phila.   (Pa.) 

A  preliminary  injunction  is  generally  302;  Volmer  v.  Greer,  7  Phila.  (Pa.) 
granted  upon  such  terms  appropriate  to  453;  Kelly  t*.  Long,  7  Phila.  (Pa.)  455; 
the  case  as  the  court  may,  either  on  Wetham  x\  Clyde,  i  Leg.  Gaz.  (Pa.) 
application  of  council  or  at  its  own  53;  Johnson  i*.  Kier,  3  Pitts.  (Pa.)  204. 
suggestion,  think  proper  to  impose.  A  preliminary  injunction  will  not  be 
Ewing  V,  Filley,  43  Pa.  St.  384.  granted  where  the  material  facts  are 
.  Where  the  complainant,  in  an  action  averred  merely  on  information  and  be- 
by  a  wife  for  a  limited  divorce  and  for  lief.  Waddell  v.  Bruen,  4  Edw.  (N.  Y.) 
support,  alleges  that  the  defendant  Ch.  671;  Williams  r.  Lockwood,Clarke 
threatened  to  dispose  of  his  property  (N.  Y.)  Ch.  172.  Unless  such.informa- 
and  remove  from  the  State,  without  an  tion  be  derived  from  defendant.  Cole  v. 
order  for  restraining  him  from  so  do-  Savage,  Clarke  (N.  Y.)  Ch.  361.  Nor 
ing,  a  temporary  injunction  is  allow-  w*here  the  answer  denies  all  the  equity- 
able.  Vermilyea  r.  Vermilyea,  14  of  the  bill.  Crandall  r.  Woods,  6  Cal. 
How.  (N.  Y.)  Pr.  470.  449. 

A  preliminary   injunction   can   issue  A  preliminary  injunction  should  not 

to   maintain   a  party  in  possession,  but  be  granted   when  the  right  on  which 

not  to  oust  one  in  possession.  New  Or-  the  complainant  founds  his  claim  is,  as 

leans  etc.  R.  Co.  v  Mississippi   etc.  R.  a  matter  of  law,  unsettled.    Reversing 

Co.,  36  La.  Ann.  561.  Central  R.  Co.  v.  Pennsylvania  R.  Co., 

When  Denied. — K  wrong  which  is  a  31  N.  J.  Eq.,  475;  National    Dock   R. 

mere  technical   invasion   of  complain-  Co.  v.  Central  R.  Co.,  32  N.J.  Eq.  755. 

«nt*s  rights,  and  does  not  threaten  seri-  When  Continned. — When  a  preliml- 

0U8   injury,  will  not  lay  a  ground  for  a  nary  injunction  has  been  granted  upon 

prelimmary   injunction.     Wakeman  f.  a  bill  in  equity,  and  in  the   answer   the 

New  York  etc.  R.  Co.,  35  N.  J.  Eq.  facts  set  forth  in  the  bill  are  admitted 

496.  or  not  denied,  or  new  matter  is  set  up 
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Pfftliminary  or  INJUNCTIONS,  Interlocutory. 

a  cross-bill,  or  in  the  States  having  a  code  an  answer,  stating  facts 
sufficient  to  entitle  him  to  the  relief,  may  have  an  injunction 
against  the  plaintiff.  The  sole  purpose  of  granting  a  preliminary 
injunction  pending  the  action  is  to  stop  the  mischief  complained 
of.  Where  it  is  to  stop  a  further  injury,  to  keep  things  as  they 
are  for  the  present,  the  granting  of  the  preliminary'  order  does 
not  require  the  court,  on  the  final  hearing,  to  make  the  injunction 
perpetual.* 

Preliminary  injunctions  are  classified  as  special  and  common^  the 
latter  -being  granted  without  notice  in  aid  of  certain  equities  in 
favor  of  the  plaintiff.*  The  former  are  granted  to  stay  waste  or 
prevent  great  or  irreparable  injury.*     Under  the  statute  all  in- 


in   avoidance,    the   injunction  will  be  case   which    makes    the   transaction  a 

continued.     State  v.  Northern  etc.   R.  proper    subject    of   investigation  in  a 

Co.,  i8  Md.   193;   Clark  v.   Martin,   4  court  of  equity."  Andre  v,  Redfield,  12 

Edw.  (N.  Y.)  Ch.  424;  Kerns  v,  Cham-  Blatchf.     (U.   S.)   408;    Atty.  Gen.  v. 

hers,   3  Ired.  (N.  Car.)  Eq.   576;    Key-  Paterson,  i  Stock.  (N.J.)  624. 

nolds  V,   Mckenzie,  PhiU.   (N.   Car.)  2.  Martin  v.  Cook,  6  Jones  (N.  Car.) 

Eq.  50;  Chase  r.  Manhardt,    i    Bland  Eq.   199;  Murray   v.   Knapp,  62  Barb. 

(Md.)  333;  McNamara  v,  Irwin,  2  Dev.  (N.  Y.)  566.     See,  as  to  diainction  be- 

&  B.  (N.  Car.)  Eq.  13;  Randell  v.  Mor-  tween  common  and  special  injunctions, 

rell,  17  N.  J.  Eq.  343.  Woodworth  z\  Rogers,  3  Woodb.  &  M. 

The  defendant  must  answer  upon  his  (U.  S.)  135;  Purnell  v.  Daniel,  8  Ired. 

own  knowledge  and  not  upon  informa-  (N.  Car.),  Eq.  9;  Troy   v.   Norment,  2 

tion;    otherwise     the    injunction    will  Jones    (N.  Car.)   Eq.  318;  Peterson  v. 

be    retained    until    the    final    hearing.  Matthis,   .3  Jones    (N.   Car.)    Eq.  31; 

Everly  r.  Rice,  4  N.  J.  Eq.  (3  Green)  Chadwell   i'..  Jordan,  2  Tenn.  Ch.635; 

553.  Patterson  v.  Gordon,  3  Tenn.  Ch.  18. 

An  injunction  to  stay  waste  pending'  But  see   Anderson   v.  Noble,  i    Drew 

an  ejectment  suit  will  not  be  continued  143;  Magnay  xk   Mines   Royal  Co.,  3 

where   the   defendant   is   in  possession  Drew  130. 

claiming  adversely,  especially  if  there  3.  Purnell  v.  Daniel,  8  Ired.  Eq.  (K. 

has  been  needless  delay  in  the  prosecu-  Car.)  9;  Bradford   "v,  Peckham,  9  R.  I- 

tion  of  the  ejectment.  Higginsi;.  Wood-  250.     In  this  case   it  was   held  that  an 

ward,  Hopk.  (N.  Y.)  342.  order  of  injunction  until  a  certain  day 

1.  Parker  v.  Winnipiseogee  etc.  Co.,  2  does  not  expire  on  that  day,  but  con- 

Black(U.S.)545;  Irwini'.Dixion,9How.  tinues  in  force  until  dissolved.     Wood- 

(U.S.)28;Great  W.R.Co.  T'.Birmingham  worth  t*.  Rogers,  3  Woodb.  &   M.  (U. 

etc.  R.  Co.,  2  Ph.  602.  The  Chancellor  S.)  135. 

says:  *'It  is  certain  that  the  court  will  Motion    to    DlBSOlve. — It    is  held^  in 

in  many  cases   interfere   and   preserve  cases  of  special  injunctions  for  the  pre- 

property  in  statu  quo  during  the  pen-  vention  of  irreparable  injuries,  that  on 

dency   of  the  suit   in  which  the  rights  a  motion   to   dissolve,   the  bill  may  be 

are  to  be  decided,  and  that  without  ex-  read   in   contradiction  to   the  answer* 

pressing  and  often  without   having  the  and  if  the  equity  appears  in  doubt,  the 

means    of   forming  any  opinion  as  to  motion  will  be  refused  and  the  injunction 

such  rights    .     .     .     It  is  true  the  court  will  be  continued  to  the  hearing.  Purnell 

will  not   so   interfere   if  it  thinks  that  v,   Daniel,  8   Ired.   (N.   Car.)    Eq.  9; 

there  is  no  real  question   between   the  Lloyd  t'.  Heath,  Busb.   (N.  Car.)  Eq. 

parties;  but   seeing  that  there  is  a  sub-  39;  Troy  v.  Norment,  2  Jones  (N.Car.) 

!%tantial  question   to  be  decided,  it  will  Eq.  318.     And  it  has  even  been  keid/in 

preserve  the  property  until  such  ques-  cases  of  special  injunctions  for  the  pre- 

tion  can  be  regularly  disposed  of."  And  vention  of  irreparable  injury,  that  the 

the    same    chancellor   in   Glasscott  v.  denial  in  the  answer  of  the  complain- 

Lang,  3    Myl.   &   C.   455,   said:  "It  is  ant's  equity  will   not  suffice  to  warrant 

quite  sufficient  if  the  court  finds  upon  a  dissolution.     Peterson   v.  Matthis,  3 

the  pleadings  and  upon  the  evidence  a  Jones  (N.  Car.)  Eq.  31. 
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Mandatory                                 INJUNCTIONS.  IxgunctioE. 

junctions  issued  by  the  courts  of  the  United  States  are  special, 
and  are  issued  after  notice.* 

5.  A  mandatory  iigimction  is  granted  with  extreme  caution,  and 
ordinarily  is  restricted  to  cases  where  a  court  of  law  cannot  grant 
adequate  relief,  or  where  full  compensation  cannot  be  made  in 
damages  *     As   a  general  rule,  it  will  not  be  granted  until  the 

1.  Rev.  Stat.  U.  S.,  §  718;  Perry  x\  tinuance  of  the  structure  was  granted. 

Parker,  i  Woodb.  &  M.  (U.  S.)  280.  Harbison  v.  White  (Conn.),  8  Rep.  (U. 

a.  Deer  V.  Guest,  I    Myl.   &  C.  516;  S.)  586.     In  Webb  v.   Portland   Mfg. 

Isenberg  v.  East  Ind.  etc.,  33  L.  J.  Ch.  Co.,  3  Sumn.  (U.  S.)  189,  a  mandatory 

392.     Ryder  v.   Bentham,   i   Ves.  543;  injunction  was  granted  to  prevent  the  di- 

Sparling  t^.Clarson,  17  W.  R.518;  Smith  version  of  a  stream  to  the  injury  of  the 

V.  Smith,  23  W.  R.  771;  32  L.  T.,  N.  S.  plaintiff's  mill,  where    the    defendant 

787;  44   L.  J.,   Ch.  630;  20  L.  R.,  Eq.  had  already  done  the  act  which  caused 

500.      People    f .  Vanderbilt,  24  How.  the  diversion.     So  in  Corning  v.  Troy 

Pr.  (N.  Y.)  301.  etc.   Factory,  40  N.  Y.  191,  a  similar 

A   mandatory  injunction  command-  writ    was    granted    to     compel      the 

ing  an  act  to  be  done,  will  not  ordina-  restoration  of  a  stream  of  water  to  the 

rily  be  granted  as  a  provisional  remedy  channel   from    which    the    defendants 

pending  the  suit.     Ward  v.  Kelsey,  14  had    diverted   it,  on   the    ground   that 

Abb.  Pr.  (N.  Y.)  106;  Akrill  v.  Selden,  there  was   no  adequate   legal  remedy, 

I  Barb.  (N.  Y.)  316.  and  to  prevent  a  multiplicity  of  ac- 

In  Isenberg  v.  East  India  Estate  Co.,  tions. 

33  L.  J.,  Ch.,  392,  Chancellor  Wes-  A  continuing  trespass  also,  which  in- 

BURY  refused   to   issue  the  writ  prayed  flicts  an  injury   incapable  of  measure* 

for,  and   said:  "The  exercise  of  grant-  ment  in  damages,  may  be  restrained  by  a 

ing  that  power  [of  granting  mandatory  mandatory  injunction,  which  will  have 

injunctions]   is  one   that   must    be    at-  the    effect  to  compel   the   undoing  of 

tended  with  the  greatest  possible  cau-  some    substantive    act.     Kerr  on   Inj. 

tion.     I*  think,  without  intending  to  lay  330;  High  on  Inj.,  ^  478. 

down  any   rule,  that   it  is   conSned  to  A  mandatory  injunction  may  issue 

cases    where   the   injury    done    to  the  from   the   United    States   circuit  court 

plaintiff  cannot   be  estimated  and  suf-  sitting    in   equity   in     a    proper  case, 

ficiently  compensated   by  a    pecuniar^'  whenever  it  might  issue  under  the  gen- 

€um."  eral  chancery  practice.     Norfolk  Trust 

When  Granted. — Mandatory   injunc-  Co.  v.  Marye,  25  Fed.  Rep.  654. 

tions  are  granted  in  cases  of  nuisances  Mandatory  injunctions  are   granted 

and  trespasses  of  an  irreparable  nature,  to  enforce   a  delivery  of  possession  of 

Robinson  z\  Lord  Byron,  i  Bro.  C.  C.  real   property  under  a  decree  for  pos- 

588;  Cole  etc.  Co.  v,  Virginia  etc.  Co.,  session  to  be  followed,  if  not  obeyed,  by 

1  Sawy.  (U.  S.)  685.  a   writ    of    habere  facias    possession. 

In  Manchester  etc. R.Co.r.  Workshop  Garretson  r.  Cole,  i    Harr.  &  J.  (Md.) 

Board  etc.,  23  Beav.  198,  an   injunction  373;  Lutheran   Evangelical  Church  v. 

was  allowed  against   permitting  a  side  Gristgan,   34   Wis.   32S;  Wangelin    f. 

Kewer    to    remain   open,  whereby   tlie  Goe,  50  III.  459. 

main   sewer  was   discharged   into   the  The   mandatory  writ   is  available  to 

plaintiff's  canal.  So  in  the  case  of  a  nui-  compel   a  yielding  up,   or   to  quit,  or 

sance  occasioned  by  the  making  of  a  cer-  continue  a  possession  of  lands.     Dove 

tain  excavation. a  mandatorv  injunction  v.  Dove,  2  Dick  617;  s.  c,  i   Bro.  C.  C. 

negative  in  form  was  issuecTat  the  final  375,  i    Cox    loi;  Stribley  v.  Ilavvkie,  3 

hearing  to  prevent  the  continuance   of  Atk.  275;   Hugonin  v.  Bazeley,  Shelton 

such   excavation.     Spencer   f.  London  r.  Shelton,  Foth.  115;  Denio  f.  Carew, 

etc.  R.  Co.,  8  Sim.  193.    Where  the  dc-  Foth.  75;  Lane   v.  lloward,  Carv    14S; 

fendant  maliciously  erected  a  structure  Ludlow  v.  Lansing,  Hopk.  (N.  V.)23i; 

on   his   own   land    for   the  purpose  of  Wood  f.  Mason,  3   Sumn.  (U.  S.)  318; 

shutting  off  the   plaintiff's   light    and  Kershaw   v.   Thompson,  4  Johns.  (N. 

air,  and   there  was  a  statute  providing  Y.)   Ch.   609;  Roberdeau    v.    Rous,    i 

that  an  injunction   might   be   issued  to  Atk.;  Gates   v.    Hembly,   2    Atk.  3CX); 

prevent  the  erection  of  such  a  structure,  Penn  i\  Lord  Baltimore,  i  Ves.  444. 

a  mandatory  writ  prohibiting  the  con-  A  railway  company   may   be  com- 
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pclled  by  mandatory  injunction  to  per-  down   buildings   which   it  was  claimed 

form   their  obligations   to   the   public,  obstructed  the  plaintiff's  light,  becauRc 

Vincent  v,  Chicago  &    Alton  R.  Co.,  the   hardship  to  the  defendants  would 

49  111.  33.     See   Barrett  v.  G.  N.  &  M.  be  greater  than  the  benefit  to  the  plain- 

R.  Co.,  I  Nev.  &  Mac.  38;    Victoria  C.  tiff;  it   appearing   that  he  was  only  a 

Co.  V.  N.  &   B.  M.  R.  Cos.,  3  Nev.  &  tenant  from  year  to  year. 
Mac.  35;  James  v.   Taff  Co.,  L.  R.,  9         Where  a    trespass   is   entirely  cora- 

Ch.  App.  331.  pleted,  so   that   its  effect  may' be  meas- 

Where  a  railway  company  had  made  ured  in  damages,  an  injunction  will  not 

arrangements  with    one    VV    to    carry  be   granted.     Gort   v.   Clark,  18   L.  T. 

passengers  from  its  station  to  the  town  (N.  S.)  343;  s.  c,    16    W.  R.  569;  Kerr 

of  K,  and  admitted  his  omnibus  within  on  Inj.  330;   i  Joyce  on  Inj.  101;  Doran 

its  station  grounds  for  that  purpose,  it  v.   Carroll,    11    Irish    Ch.   379;    Atty. 

was /ip/(f/ that  it  could  be  compelled  to  Gen.   r.    New  Jersey   R.  Co.,  3   N.J. 

admit   M's  omnibus  also,  who  was  en-  Eq.    (2    Green)     141;     Lexington    etc. 

gaged    in   carrying    passengers   to  the  Bank  v.  Gwynn,  6  Bush  (Ky.)  4S6.    In 

town,   no   special   circumstances  being  Fisher  v.  Board  of  Trade,  80  111.  85,  it 

shown   why   the   latter   should   be  ex-  was   held  that   a   party   could   not  be 

eluded.    Marriot  v.  L.  &  S.  W.  R.  Co.,  compelled  by  a   mandatory   injunction 

1  Nev  &  Mac.  47.     But  where  it  was  to  undo  what  had  already  been  done, 
not  shown   that  public  convenience  re-         The  injury  complained  of  in  Doran 

quired    the    admission    to   the   station  r.  Carroll,    11    Irish   Ch.  379,  was  that 

grounds  of  a  rival  cab  line,  an  order  to  the    defendant   had   committed    waste 

compel     its     admission     was     denied,  consisting  partly  of  throwing  down  a 

Bladell   v.  Eastern  R.  Co.,  i   Nev.  &  stone  wall,  but  it  did  not  appear  that  he 

Mac.  56;  Painter  r.   L.  B.  &  S.  C.  R.  intended   or   claimed  the  right  to  com- 

Co.,  I  Nev.  &  Mac.  58.  mit  any  further  waste.     The  chancellor 

A   railway   company    may   be    pre-  refused   to  grant  an  injunction  to  corn- 
vented  by  mandatory  injunction   from  pel   the   rebuilding  of  the  wall,  saying: 
entering    into    an    agreement    not    to  "The  wall  is  prostrate,  and  there  is  an 
transport   goods   at   the   rates  fixed  by  end  of  it;"  and  that   therefore  it  was  a 
law.     Rogers    Locomotive  etc.  Works  case  for  a  court  of  law. 
V.  Erie   R.  Co.,  20  N.  J.  Eq.  379;     An-         After  a  bridge  has  been  completed,  it 
dcnried  v.  Philadelphia  etc.  R.  Co.,  68  is   too   late   to   obtain  an  injunction  to 
Pa.    St.   370;  American    Coal   Co.  v,  prevent  its  completion;  and   it  is   not 
Consolidation  Coal  Co.,  46  Md.  15.    A  within   the  power  of  a  chancellor  at 
railway  company  may  be  compelled  to  chambers   to   grant  a  mandatory  order 
make  a  road  it  had  agreed  to  make,  the  requiring   a   municipal   corporation  to 
order  being  to  prevent  it  from  allowing  remodel  or  remove  any  part  of  a  bridge 
the     work     to     remain     unperformed,  forming   a   part   of  one   of  its  streets. 
Stores    V,    Great   Western   R.   Co.,   2  Georgia   Pac.   R.  Co.  v.  Douglassville, 
Younge  &  Coll.  Ch.  48.     And  where  75  Ga.  828.     See   Thomas  v.  Hawkins, 
a  railway  company  had  agreed  to  make  20  Ga.  126,  134  (2);  Code,  }  3002. 
a  road  at  a  certain  level,  the  order  was        A  mandatory  writ  will   not  enforce 
issued  to  prevent  it  from  making  one  at  acts  that  are  continuance.     Marble  Co. 
a  lower  level  than  that  agreed  upon.  t».  Ripley,  10  Wall.  (U.  S.)  339;  Wheat- 
Foster  V.  Birmingham  etc.  R.  Co.,  2  W.  ley  v.  Westminster  etc.  Coal  Co.,  L.  R., 
R.  378.  9'Eq.  538;  Starnes  t*.  Newsom,  i  Tenn. 

The    alteration   of   the  elevation  or  Ch.  239;  Blaifchard    v.  Detroit  R.  Co., 

form  of  a  building  not  in  conformity  31    Mich.  44;  Atlantic  etc.  R.  Co.  v. 

with   the  terms  of  a  contract,  or  even  Speer,  32  Ga.  550;  Fothergill   v,  Row- 

with  an  act  of  the  legislature  (Warden  land,  L.  R.,  17  Eq.  132;  Buck  v.  Smithy 

of  Dover   Harbor  v.  Southeastern   R.  29  Mich.  166;  Powell  etc.  Coal    Co.  v. 

W.  Co.,  9  Hare  493;  Franklyn  v.  Tu-  Taff  Vale   R.   Co.,  L.  R.,  9  Ch.  App. 

ton,  5  Madd.  46),  or  to  tear  down  a  build-  331 ;  Port  Clinton  R.  Co.  v.  Cleveland 

ing  contrary  to  a  contract,  not  to  erect  etc.  R.  Co.,  13   Ohio   St.  544;  Blackett 

it.     Schwoerer   v.   Boylston,  99   Mass.  v.  Bates,  L.  R.,  i   Ch.   App.   117;  Peo- 

285;  Lord  Manners  zk  Johnson,  i  Ch.  pie   v.   Albany  etc.   R.   Co.,  24  N.  V. 

Div.  673;  North  of  England  R.  Co.  v.  267;  Union  Pac.  R.  Co.  zk  Hall,  91   U. 

Clarence  R.  Co.,  I  Coll.  507.     Butinja-  S.  343;  McCann   v.   South    Nashville 

combs  V.  Knight,  32    L.  J.  Ch.  601,  the  St.  R.  Co.,  2  Tenn.  Ch.  773. 
court   refused   to   grant   an   injunction        A  contract  to  deliver  marble  of  cer- 

that  would  compel  the  defendant  to  pull  tain  kinds,  being  for  a  perpetual  supply 
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final  hearing.*     Although  when  necessary  to  protect  the  lights  of 
the  parties  or  some  of  them,  it  may  be  granted  as  interlocutory  * 

This  remedy  is  applied  when  the  injury  is  pressing  and  irreparable, 
the  right  to  the  same  clear,  and  the  wrong  not  acquiesced  in  by 

the  plaintiflf.     The  power  of  the  court  in  such  cases  is  undoubted, 

although  the  remedy  has  been  more  freely  applied  by  the   Eng- 
lish courts  than  those  of  this  country.* 

of   marble,   will   not   be  enforced    by  parties     without    any    further     delay, 

injunction.      Rutland     Marble   Co.   v.  1.  Gale   v.   Abbott,  8  Jur.  N.  S.  987; 

Ripley,  10   Wall.  (U.  S.)  339.  Blakemore    i; .  Glamorganshire   Canal 

The  court  will  not  enforce  by  man-  Co.,  i  Myl.  &  K.  154;  Durell  v.  Pritch- 
datory  injunctions  a  duty  imposed  upon  ard,  L.  R.,  i  Ch.  App.  244;  Great  West, 
a  company  by  its  charter  to  build  a  R.  Co.  v.  Birmingham  etc.  R.  Co.,  2 
railroad.  People  v.  Albany  etc.  R.  Ph.  597;  Shrewsbury  R.  Co.  t-.  Shrews- 
Co.,  24  N.  Y.  267;  Union  Pac.  R.  Co.  bury  etc.  R.  Co..  i  Sim.  (N.  S.)  410. 
V.  Hall,  91  U.  S.  343.  Nor  to  enforce  Gale  v.  Abbott,  8  Jur.  N.  S.  9S7; 
an  agreement  for  the  use  of  the  defend-  Washington  University  v.  Green,  i 
ant's  railway  by  the  complainant.  Md.  Ch.  97;  Rogers  etc.  Works  i\  Erie 
Dlackett  v.  Bates,  L.  R.,  i  Ch.  App.  R.  Co.,  5  C.  E.  Green  (N.  J.)  379; 
117.  Nor  an  agreement  to  build  u  rail-  Andenreid  v.  Phil.  etc.  R.  Co.,  60  Pa.  St. 
road,  or  an  agreement  to  build  a  house.  370.  Com/fare  Beadel  v.  Perry.  L.  R.,  3 
Ross  V.  Union  Pac.  R.  Co.,  Woolm.  Eq.456;  Durrell  t/.  Pritchard,  i  Ch.  App. . 
(U.  S.)  26;  Fallon  t'.  Railroad  Co.,  i  244;  Cole  etc.  Co.  v.  Virginia  etc.  Co., 
Dill.  (U.  S.)  121;  South  Wales  R.  W.  1  Sawy.  (U.  S.)47o;  Baptist  Congrega- 
Co.  I*.  Wythcs,  5  De.  G.  M.  L.  880;  don  r.  Scannell,  3  Grant's  Cas.  (Pa.)* 
Ileathcote  r.  North  Stafford  R.  Co.,  20  48;  Frear  v.  Sasterlin,  6  Luz.  L,  Reg. 
L.J.  (N.  S.)  82.  See  Danforth  v.  Phila-  (Pa.)  in;  Farmers'  R.  Co.  v.  Rei.-.  etc. 
delphia  etc.  R.  Co.,  30  N.  J.  (Stew.)  R.  Co.,  53  Pa.  St.  224. 
Eq.  12;  Wilkerson  v.  Clements,  L.  R.,  It  is  a  preventive  remedy  only.  Mam- 
8  Ch.  App.  96;  Beck  v.  Allison,  56  N.  mouth  Vein  etc.  Appeal,  54  Pa.  St.  183; 
Y.  367;  Justices  v.  Croft,  18  Ga.  473;  Brown's  Ap]>eal,  62  Pa.  St.  17;  Anden- 
Eringston  v.  Aynesley,  2  Bro.  C.  C.  reid  v.  Phil.  etc.  R.  Co.,  68  Pa.  St.  370; 
341;  Lucas  I'.  Commerford,  3  Bro.  C.  reversing  s.  c,  27  Leg.  Int.  (Pa.)  149; 
C.  166;  Mastin  r.  Halley,  61  Mo.  196.  Lehigh  Coal  &  Nav.  Co.  v.  Beaver 
Or  even  to  repair.  Rayner  v.  Stone,  2  Meadow  R.  Co.,  7  Leg.  &  Ins.  (Pa.)  325; 
Eden  128;  Sanderson  v.  Cockermouth  Mocanaqua  Coal  Co.  v.  Northern 
R.  W.  Co.,  II  Beav.  497;  Soames  v.  Cent.  R.  Co.,  4  Brewst.  (Pa.)  158:  s.  c, 
Edge,  John.  669;  Flint   z\   Brandon,  8  9  Phila.  (Pa.)  250. 

Ves.  159;  Brace  v.  Wehne'rt,  25   Beav.  2.  Robinson  v.  Byron,  i  Bro.  (C.  C.) 

348;  Lytton  V.  Great  Northern  R.  Co.,  588;  Hervey  v.  Smith,  i  Kay  &  J.  392; 

2  K.  &  J.  394;  Norris   v.  Jackson,  1  J.  Joyce  on   Inj.  433;    Kerr  on   Inj.  232; 

&  H.  319;  Samuda   v.  Lawford,  4  Gin.  Drewry  on  Inj.  260;  Bispham's  Prin.  of 

42;  Taylor   v.  Partington,  7  De  G.  M.  Eq.,  §  400. 

a:  G.  328.  8.  Blakemore  v.  Glamorganshire  Ca- 

On  Motion. — Mr.  Justice  Field  ex-  nal  etc.,  i  Myl.  &  K.  154;  Spencer  v, 
amined  the  question  very  elaborately  Birm.  Ry.  Co.,  8  Sim.  193;  Great  North 
in  Cole  etc.  Co.  v,  Virginia  etc.  Co.,  i  etc.  Ry.  i*.  Clarence  Ry.,  11  Coll.  507. 
Sawy.  (U.  S.)  470,  and  granted  the  The  Vice  Chancellor  says  (pp.  521- 
order,  although  it  required  the  expen-  2):  **That  injunctions  in  substance 
diture  of  much  labor  and  money  to  mandatory,  though  in  form  merely  pro- 
comply  with  it.  The  conclusion  he  hibitory ,  have  been  and  may  be  granted 
arrived  at,  and  which  is  fully  supported  by  the  court,  is  clear.  This  branch  of 
by  the  best  considered  cases,  was,  that  its  jurisdiction  may  be  one  not  fit  to  be 
a  mandatory  injunction  will  not  be  exercised  without  particular  caution, 
granted  upon  motion,  except  where  but  certain  it  is  one  fit  and  necessary 
irreparable  injury  will  result  before  a  under  certain  circumstances  to  be  ex- 
final  decree  can  be  entered;  and  where  ercised.  Under  what  circumstances  it 
such  a  showing  is  made,  the  court  has  may  be  exercised  must  be  a  matter  for 
ample  power  to  do  justice  between  the  judicial  discretion  in  each  several  case." 
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6.  JoriBdiction. — If  in  an  action  at  law  the  plaintiff  can  obtain 
full  and  adequate  relief,  a  suit  in  equity  for  an  injunction  cannot 
be  maintained  by  him.  Nor  can  a  defendant  invoke  the  aid  of  a 
court  of  equity  upon  mere  legal  grounds ^  because  in  such  case  his 
defence  is  available  at  law.*  To  entitle  the  defendant  to  relief 
he  must  have  an  equitable  defence  which  is  not  available  at  law, 
or  a  good  defence  at  law  which,  by  reason  of  fraud  or  accident 
without    any  negligence    on    his   part,  he  was   prevented   from 


Green  v.  Green,  5  Hare  400;  Atty.  Gen. 
r.  Met.  B.  of  W.,  1  Hen.  &  M.  (Va.) 
298;  Hepburn  v.  Lordan,  1  Hen.  &  M. 
(Va.)  345;  Mex borough  v.  Bower,  7 
Beav.  127;  Greatrex  v,  Greatrex,  i  De 
G.  &  Sm.  692;  Hervey  T^  Smith,  i  K. 
&  J.  380;  Rankin  v.  Huskisson,  4  Dim. 
13;  Cole  etc.  Co.  v.  Virginia  etc.  Co.,  i 
Sawy.  (U.  S.)  470,  685;  Rogers  etc. 
Works  V.  Erie  R.  Co.,  20  N.J.  Eq.  379; 
I.ongwood  R.  Co.  v.  Baker,  27  N.  J. 
Eq.  i66;Corning  v.  Troy  etc.  Factory, 
40  N.  Y.  191;  Guskin  v.  Balls,  L.  R.,  13 
Ch.  Div.  324;  Cooke  v.  Chilcott,  L.  R.,  3 
Ch.  Div.  694;  Krehl  v.  Burrell,  L.  R.,  7 
Q\.  Div.  551 ;  Manners  f. Johnson,  L.  R., 
:  Jh.  Div.  673;  London  etc.  Co.  v.  Ten- 
1  mt,  L.  R.,  9  Ch.  App.  212;  Goodson 
T  Richardson,  L.  R.,  9  Ch.  App.  221; 
Auburn  etc.  Co.  i*.  Douglass,  12  Barb. 
(N.  Y.)  553;  Penniman  v.  N.  Y.  etc. 
Co.,  13  How.  Pr.  (X.  Y.)  40. 

1.  Whalen  v.  Dalashmutt,  1^9  Md. 
2^0;  Haves  v.  Haves,  2  Del.  Ch.  191; 
Olmsted^'s  App.,  8()  Pa.  St.  284;  Hewett 
V.  Kuhl,  10  C.  E.Green(X.J.)24;  Powell 
1'.  Chamberlain,  22  Ga.  123;  Carr  v. 
I^€>e,44  Ga.  376;  Beauchamp  v.  Putnam, 
34  111.  378;  Yates  V,  Batavia,  79  III. 
500;  Hartman  r.  Heady,  57  Ind.  545; 
Smith  V.  Short,  11  Iowa  523;  Gibson  i'. 
Moore,  22  Tex.  611;  People  v.  Wasson, 
64  N.  Y.  167;  N.  Y.  etc.  Co.  v,  Amer. 
etc.  Co.,  II  Paige  (N.  Y.)  3S4;  Jerome 
V.  Ross,  7  Johns.  Ch.  (X.  Y.)  315;  De 
Witt  V.  Hays,  2  Cal.  463;  Pico  i'.  Sunol, 
6  Cal.  294;  Smith  xk  Sparrow,  13  Cal. 
597;  Imlay  v.  Carpenter,  14  Cal.  173; 
Lo<;an  v.  Hillegass,  16  Cal.  201;  Green 
i\  Thomas,  17  Cal.  86;  Comstock  t*. 
Clemens,  19  Cal.  78;  Leach  x\  Day,  27 
Cal.  643;  Rahm  v.  Minis,  40  Cal.  421; 
Mayo  V.  Brytle,  47  Cal.  626;  Haus- 
meister  v.  Porter,  21  Fed.  Rep.  355; 
Torpedo  Co.  t-.  Clcvendon,  19  Fed. 
Rep.  231;  Wilson  v.  Hughell,  Mor. 
(Iowa)  461;  Cowles  t'.  Shaw,  2  Iowa 
496;  Snyder  v.  Marks,  109  U.  S.  1S9; 
Logg  V.  Horn,  45  Conn.  409;  Grant  v. 
Moore,  88  N.  Car.  77;  Finegan  v.  Fer- 
nandina,    18   Fla.    127;    State   v.   Civil 


District  Judge,  34  La.  An.  741;  La 
Mothe  V.  Fink,  8  Bliss  (U.  S.)  493; 
Gore  T'.  Brubaker,  55  Md.  87;  Jacks  r. 
Bigham,  36  Ark.  481;  Jersey  City  r. 
Gardner,  33  N.J.  Eq.  622;  Gutierres  v, 
Pino,  I  New  Mex.  392;  Frazier  v. 
White,  49  Md.  i;  Edwards  v.  Allonez 
Min.  Co.,  38  Mich.  46;  Palmer  r. 
Logansport  etc.  Co.,  108  Ind.  137;  Ken- 
ney  v.  Consumers'  Gas  Co.,  142  Mass. 
417;  Cummings  r.  Barrett,  10  Cush. 
(Mass.)  iq6;  Washburn  t*.  Miller,  117 
Mass.  376;  Parker  v.  Winnipiseogee 
Cotton  Co.,  2  Black  (U.  S.)  545;  2 
Story  Eq.  Jur.,  §  925;  3  Pom.  Eq.,  § 
1350;  Sickles  V.  New  Rochelle,  41  Hun 
(N.  Y.)  40S;  Goldfrank  v.  Young,  64 
Tex.  432 ;  Overruling  Blackwell  r.  Bar- 
nett,  52  Tex.  326;  Lauglin  v.  Lamasco, 
6  Ind.  223;  Finley  7'.  Thayer,  42  111. 
3^0;  Whittlesey  v.  Hartford  etc.  R. 
Co.,  23  Conn.  421;  Camp  v.  Matheson, 
30  Ga.  170;  Thiboduax  z\  Wright,  3 
La.  An.  130;  Arnold  v,  Klepper,  24 
Mo.  273;  Winnipiseogee  Lake  Co.  v. 
Worster,  29 N.  H.  (9  Frost)  433;  Wame 
V.  Morris  etc.  Co.,  5  N.  J.  Eq.  (1  Halst.) 
410;  Rogers  v.  Michigan  etc.  R.  Co., 
28  Barb.  (N.  Y.)  539;  Balcom  r.  Julien, 
22  How.  (N.  YO  Pr.  349;  Willis  r. 
Stapels,  30  Hun  (N.  Y.)  644;  Fincke  r. 
N.  Y.  Police  Comrs.,  66  How.  (N. 
Y.)  Pr.318;  Stevenson  v.  Fayerweather, 
21  How.  (N.  Y.)  449;  Wilkins  v, 
Hogue,  2  Jones  (N.  Car.)  Eq.  479; 
McCoy  V.  U.  S.  Bank,  5  Ohio  54S; 
Nicolson  V,  Hancock,  4  Hen.  &  M. 
(Va.)  491;  Borland  i*.  Thorton,  12 
Cal.  440;  Hulse  t'.  Wright,  Wright 
(Ohio)  6>i;  Amelung  v.  Seekamp,  9 
Gill  &  J.  (Md.)  468;  Hamilton  v.  Elv,4 
Gill  (Md.)  34;  White  v.  Flannigain,  i 
Md.  525;  Lanahan  v.  Gahan,  37  Md. 
105;  George's  Creek  etc.  Co.  r.  Detmold, 
I  Md.  Ch.  371 ;  Jerome  v.  Ross,  7  Johns. 
Ch.  315;  Goodell  v.  Lassen,  69  III.  145; 
Dunham  v.  Miller,  75  III.  379;  Kilpat- 
rick  T'.  Smith,  77  Va.  347;  Kendall  v. 
Missisquoi  etc.  R.  Co.,  55  Vt.  43S. 
Pullman  Palace  Car  Co.  f.  Central 
Trans.Co.,  34  Fed.  Rep.  357;  Richards  v. 
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Kirkpatrick,  53  Cal.  433;  Coe  v.  Colum-  the  owner  may  have  an  adequate  remedy 
bus  etc.  R.  Co.,  10  Ohio  St.  372;  Cough-  at  law  for  the  injury  done  him  by  the 
ron  V.  Swift,  18  111.  4x4;  Poage  v.  Bell,  sale.  Where  the  remedy  at  law  isade- 
3  Rand.  { Va.)  586;  VVinkler  v,  Winkler,  quate,  equity  will  not  interfere  to  enjoin 
40  III,  179;  Webster  v.  Couch,  6  Rand,  the  sale  of  personal  property.  Jacks  f. 
(Va.)  519;  Sherman  r.  Clark,  4  Nev.  Btgham,  36  Ark.  48. 
13$;  Arkrill  xk  Selden,  i  Barb.  (N.  Y.)  RemoYlng  Fences  from  an  Alleged 
316;  Mullen  V.  Jennings,  i  Stock.  (N.  Highway. — Where  a  party,  claiming  to 
J.)  192;  Frazier  V.  White,  49  Md.  19;  act  as  a  road  commissioner,  had  removed 
vVood  »n  t'. Wooden,  2  Green  (N.  J.)  Ch.  complainant's  fences  a  considerable 
429;  Lovette  V.  Longmire,  14  Ark.339;  ■  number  of  times,  claiming  they  were 
Sanders  v.  Sanders,  20  Ark.  610;  Mur-  obstructions  to  a  public  road,  and  had 
phy  t'.  Harrison,  29  Ark.  J40;  Oliver  v.  said  he  would  remove  them  as  often  as 
Memphis  etc.  Co.,  3^  Ark.  128;  replaced,  and  he  had  no  property  sub- 
Bennett  V,  Nichols,  12  Mich.  22;  Teft  ject  to  execution,  and  the  proofs  failed 
T'.  Stewart,  31  Mich.  367;  Mears  v.  to  show  the  road  was  in  fact  located 
Howarth,  34  Mich.  19;  Bay  City  Bridge  over  the  place  in  dispute,  it  was /icW 
Co.  V.  Van  Etten,  36  Mich.  210.  that  the  case  fell  within  the  exception 

A  bill  in  equity  praying  an  injunction,  to  the  general  rule,  and  that  a  court  of 

will  not  lie  to  determine  which  of  two  equity   had    jurisdiction   to  enjoin  the 

parties  is  entitled  to  the  office  of  school  defendant   from   again    removing  such 

director.    There   is    an    adequate  and  fences,  for  the  reason  that  there  was  no 

exclusive  remedy  at  law  in  such  case  by  adequate  remedy  at  law,  and  to  prevent 

a  writ  oi  quo  warranto.    Gilroy's  Ap-  multiplicity  of  suits.     Owens  et  al.  v. 

peal,  100  Pa.  St.  5.  Crossett,  105  111.  354. 

In    Hagner  t>.*  Meyberger,  7  W.  &  S.  Use  of  Street  for  a  Railroad  Swltcti. 

Pa.  104,  it  was  held  that   an  injunction  — A  court  of  chancery  has  no  jurisdic- 

will  not  be  granted  to  restrain  an  indi-  tion  to  enjoin  a  railway  company  from 

vidual    from    exercising    the    office   of  the  use  of  a  public  street  of  a  city  for 

school   director,  who  has  accepted  the  a  switch,  under  a  permit  from  the  city 

'office  of  commissioner  of  an   incorpo-  council,  when  the  fee  of  the  street  is  in 

rated  district;  the  question  of  his  right  such   city,  on  the  ground  of  injury  to 

to  exercise  the  duties  of  the  office  must  private  property  situate  on  such  street, 

be   tried   by   proceedings  on  a  writ  of  The  party  complaining,  if  he  has  any 

quo  tvarranio,  which   affords  an  ample  remedy,  must  seek  it  in  a   court  of  law. 

legal  remedy.  Mills  v.  Parlin,  106  111.  60. 

In  Updegraff?'.  Crans,47  Pa.  St.  103,  Injunction  Against  Ejectment  Snlt. — 

it  was  keid  that  a  bill  in  equity  for  an  One  who  claims  the   legal  title  to  land 

injunction    to   restrain  borough  officers  under  a  will  has  no  reason  for  resorting 

from  entering  upon  official  duties  under  to  equity  to  restrain  an  action  of  eject- 

an  alleged  illegal  appointment  of  town  ment  against  him,  except  when  the  com- 

council,  will    not   lie,  though  they  had  mon  law  is  inadequate  to  give  full  relief, 

not  exercised,  or  attempted  to  exercise  Shaw  v.  Chambers,  48  Mich.  355.     In- 

the  duties  of  their  offices;  the  remedy  is  junction  may  sometimes   be   sought  to 

at   law,  by  quo  warranto^  and  to  be  in-  restrain  a  suit  at  law  where  the  latter 

voked  after  entry  into  or  exercise    of  only  involves  a  portion  of  the  contro- 

authority  under  their  appointment.  versy,  or  is  likely  to  leave  an   apparent 

A  bill  in  equity  will  not  lie  to  restrain  record  title  clouding  the  legal  title  in 

one  from  interfering  with  complainant's  issue.     Eaton  i'.  Trowbridge,  38  Mich, 

possession  as  owner  of  premises  when  454.     A  mere  equitable  estoppel  is  not 

defendants  claim  is  that  of  a  riparian  needed   to   aid   a   legal    title;  proof  of 

owner;  the  remedy  is  at  law.     And  the  equities   becomes   important   when  the 

dismissal  of  such  bill  will  not  prejudice  legal   title   is   defective,  or   where  it  is 

complainant  as  to  any  rights  that   have  proposed   to  assail  it.     Shaw  i-.  Cham 

not  been  put  in  issue  and  adjudicated,  bers,  48  Mich.  355. 

Peters  v.  Hansen  etc.  R.  Co.j  55  Mich.  Injunction  Against  Officer. — Plaintifl', 

276.  claiming  to  be  the  duly  elected,  qualified 

The  giving  of  a  delivery   bond  by  an  and   acting   county   attorney  of  Saline 

execution  debtor,  does  not   prevent  or  county,   brings   hfs   suit   in   this  court, 

estop  him  from  scheduling  the  property  against  the  defendant,  to  obtain  a  judg- 

and   suspending   the   sale;    but   equity  ment  prohibiting  him   from   exercising 

will  not  enjoin  the  sale  of  it  under  an  or  attempting  to  exercise  any  power  or 

execution  on  the  delivery  bond,  because  duty  of  the  office   of  such   countv   at- 
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using.*  To  authorize  the  interposition  of  a  court  of  equity,  the 
controversy  must  involve  some  equitable  right,  interest  or  estate, 
so  that  a  full  and  complete  determination  of  the  matters  in  issue 
cannot  be  had    at    law.      Where,  /lowever,  the   subject-matter  is 

torney,  and  asks  for  a  restraining  order  the   north  side  of  these  premises  under 

pending  the   suit.     On   motion  of   the  a   mortgage   from   R,  dated  in  Decern- 

defendant   to   dismiss  the   action,  fiel(i  ber,  1859,  and  recognizing  the  proposed 

that   this   court   has   no  jurisdiction  of  extension   of  G   street;  and  thki  ihev 

the  subject   matter,  or  power   to  grant  had   erected   a  small  brick  office  which 

the   relief    demanded,   and    that    such  stands  partly  on   the  premises,  and  for 

action    cannot  be    maintained   in   this  the    removal  of    which    complainants 

court.    Foster  v.  Moore.  32  Kan.  483.  ask.     Held,  that  the  bill  sufficiently  al- 

Quo  Warranto. — Where  title  to  office  leges    the   ownership    of   R    and   the 

is  the  point  in  controversy,  the  remedy  source  of  the  other  defendants'  title  to 

is  not  by  injunction,  but  at  law,  by  in-  be   sustained   at   least,  unless  specially 

formation  in  the  nature  of  ^«<>w«/'rrt«/(7.  demurred    to;    and    that    a   court  of 

Kilpatrick  v.  Smith,  77  Va.  347.  equity  could  require  the  destruction  or 

Illustrations. — A  bill  in  equity  which  removal  of  the  building  under  the  cir- 

alleges   that   complainant,  a- citizen  of  cumstances,  there   being  no  adequate 

Florida,   is   part  owner  with  other  par-  remedy  at  law. 

ties  named,  citizens  of  Louisiana,  ot  a  But   in    Missouri   an  injunction  mav 

steam   pilot   boat,   on   which   are   em-  be  resorted  to  under  Revised  Statute* 

ployed    branch    pilots    duly    licenced;  1879,    h    2722,    notwithstanding   there 

that  respondents  had   confederated  to-  may  be  an  adequate   remedy  at  law  for 

gether    to  destroy   said   ^)usineh8   and  the  injury,  in  all  cases  where  such  ade- 

property  by  publications  in  newspapers,  quate  remedy  cannot  be  afforded  by  an 

by  instituting  suits,  by  seeking   injunc-  action  for  damages  as  such.    Towne  r. 

tions,   and   in   divers   other  ways;  and  Bowers,  81  Mo.  491.     Compare  Bullitt 

that  they  had   agreed   together   not  to  i\  Songster,  3  Munf.  (Va.)  55. 

do  business  as   branch   pilots  with  any  The    mere   existence,   however,  of  a 

persons  other   than   those   included  in  remedy  at  law  is  not  in  itself  sufficient 

the   "confederation — and   which   prays  ground   for  refusing  relief  in  equity  bv 

for   a   perpetual   injunction  to  restrain  injunction,  nor  does   the  existence  or 

the  defendant  from  interfering  with  the  nonexistence  of  a  remedy  at  law  atford 

rights  of  the  complainant,  his  pilot  boat  a  test  as  to  the  right  to  relief  in  equitv. 

and  his  business — furnishes  no  ground  To   deprive   a  plaintiff  of  the  aid  of 

for    the    interposition    of   a    court    of  equity  by  injunction   it   must  also  ap- 

equity,   as  complainant   has   adequate  pear  that  the  remedy  at  law  is  plain 

remedies   at   law  for  each  and  all  the  and  adequate:  in  other  words,  that  it  i!» 

acts  complained  6f.     Francis   i'.  Flinn,  as  practical   and  efficient  to  secure  the 

118  U.  S.  385.  the  ends  of  justice  and  its  proper  and 

And  in  Karrer  v.  Berry,  44  Mich,  prompt  administration  as  is  the  rem- 
391,  an  injunction  bill  was  filed  to  re-  edy  in  equity.  And  unless  this  is 
strain  certain  defendants  from  closing  shown,  a  court  of  equity  may  lend  its 
up  premises  which  complainants  extraordinary  aid  by  injunction  not- 
claimed   the  right   to  use   as  a  street,  withstanding  the  existence  of  a  remedv 

The  bill  alleged,  in  substance,  that  in  at  law.    Watson  v.  Sutherland,  5  Wall. 

September,  1859,   one   R,  who   is  also  (U.  S.)  74;  Irwin  v.    Lewis,   50  Mi«>Ji. 

made     defendant,    being     the    owner  363;  La   Mothe  v.   Fink,   12  Chicago 

and   actual   possessor  of  certain  land,  Leg.  N.  152;  Boyce's  Exrs.  r.  Grundy.  3 

conveyed   it  to  complainant,  bounding  Pet.  (U.  S.)  210. 

it  as  on   the  south  side  of  G  street.  Statutory  Remedy. — Where  statutory 

which  did  not  reach  the  land  conveyed,  remedy  exists  for  the  redress  of  partic- 

but    which  R     expressed     the    inten-  ular  grievances,  a  court  of  equity  will 

tion   of  opening   through  the  premises  not  interfere  by  injunction  and  assume 

afterwards   obstructed   by    defendants;  jurisdiction   of  the  question.    Brown's 

that  complainants   had  bought   relying  Appeal,  66   Pa.   St.    155;  Homesby  v. 

on    such   extension,   and    said    R   had  Burdell,  9  S.  Car.  303. 

aided   in   preparing  the  premises  for  a  1.    Hendrickson     r.      Hinckley.    17 

highway:  that  defendants  hold  land  on  How.  (U.  S.)  443;  Walker  v.  Robbins, 
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ivithin  the  jurisdiction  of  the  court,  objections  to  the  jurisdiction 
must  be  made  at  the  earliest  opportunity,  otherwise  they  will  be 
waived.* 

7.  CSoncurrent  Jnrisdictioh. — In  cases  of  concurrent  jurisdiction, 
proceedings  at  law  will  not  be  interfered  with  by  a  court  of  chan- 
cery, unless  that  court  can  give  a  more  perfect  remedy,  or  the 
case  can  be  better  tried  .by  the  procedure  of  that  court.* 

8.  Caofles  Betained  for  Full  Eclicf — Where  a  court  of  equity  has 

14  How.  (U.  S.)   584;  Johnson   v.  hy-  v.    Mapes,  6  Johns.  Ch.   (N.   Y.)   46; 

on,  14  Iowa  431;  Holmes   v.  Strateler,  Waterbury  v.   Dry  Dock   etc.  R.  Co., 

57  111.  209;  Vennum   v.   Davis,  35    111.  54  Barb.  (S.  Y.)  388;  s.  c,  32  How.  (N. 

5<^)S;   Hinrichsen  v.  Van  Winkle,  27  111.  Y.)  Pr.  193;  People  v.  Harlem    Bridge 

334;    M.   E.   Church    v.   Baltimore,    6  Co.,  1    Abb.   (N.   Y.)    Pr.   N.   S.   169; 

Gill  (Md.)  391;  Brandon   v.   Green,  7  Gransend  v.  Hoffman,  i    Abb.  L.  J.  99; 

I  lumph.  (Tenn.)  130;  Gibson  v.  Moore,  Muir  v.  Howell,  37  N.  J.  Eq.  39.     Com- 

22    Tex.   611;    Chadoin   v.  Magee,   20  ^are   Water    Lot   Co.  f.  Bucks,  5    Ga. 

Tex.  476;  Powell   v.   Chamberlain,  22  315;  Grey  v.  Ohio  etc.  R.  Co.,  i  Grant 

(ia.    123;    Glendenning  v,    Ansley,   52  (Pa.)   Cas.   412;   Fuller   v.   Melrose,  i 

Ga.    347;   Wright   t'.  Fleming,  12   Hun  Allen    (Mass.)  166;  Pillow   v.  Thomp-* 

(N.  Y.)  469;  8.  c,  76  N.   Y.  517;  Bell  son,  20   Tex.  206;  Callaway  v.  Alexan- 

V.  Romaine,  30  N.J.  Eq.  24;  New  York  der,  8  Leigh  (Va.)  114. 

etc.  Telephone  Co.  v.  East  Orange,  42         Where  land  has  been"  let  oh  jihares,'*^ 

X.J.  Eq.  490;  Kemp  v.  Tucker,  L.  R.,  and  the  landlord  has  duly  demanded  of 

8  Ch.  App.  369;  Neville   v.  Wilkinson,  the  renter  or  cropper  the  delivery  ot*  his 

I    Bro.  C.  C.  543;  Gray  v.  Mathias,  5  share   of    the   crops,   which    has   been 

Ves.  286;  Money   v.  Jordan,  2   De   G.  refused,  and  such  cropper  threatens  to, 

M.   Si  G.   318;    Duckworth    v.    Duck-  and  is  about  to,  appropriate  the  whole 

worth,  35  Ala.  70;  Windwart  v.  Allen,  crop  to  his  own  use,  and  sell  and  di^pose 

13     Md.    196;    Lyday    v.    Double,    17  of  the   same,  /te/d  sufficient   to  entitle 

Md.  188;  Katz   V.  Moore,  13    Md.  566;  the    landlord    to    equitable    relief    by 

Creath    v,   Sims,   5   How.  (U.  S.)  192;  injunction  restraining  the  renter  from 

Marine  Ins.  Co.  t'.  Hodgson,  7  Cranch  disposing  of  the  former's  share  of  the 

(U.  S.)  332.     In  the  latter  case  it  was  crops,  and    by  the    appointment  of   a 

Ae/d  that  a  legal  defence  actually  made  receiver  to  take  possession  of  the  crops 

at  law  was  not  ground   for   an  injunc-  and  divide  them  between  the  parties;  at 

tion,  although  the  court  may  be  of  the  least,  where  the  renter  is  insolvent,  or 

opinion   that   the  defence  should  have  has  no  tangible  property  out  of  which  sl 

prevailed;    the    remedy   in    such   case  judgment  could  be  collected.     Schmitt 


evidently  is  by  review  in   an   appellate  v.  Cossilius,  31  Minn.  7. 

court.     Barker  v.  Elkins,  i  Johns.  Ch.  Persons    Beyond    Jurisdiction. — The 

(X.  Y.)  465.     In  this   case  the  defend-  jurisdiction    of    State    courts   is    only 

ant  had  not  used  due  diligence  in  mak-  coextensive    with     the    limits    of    the 

ing  his  defence  at  law,  or  applying  to  State,    and     they    cannot    send     their 

the  court  for  a  discovery.  process  for  service  into  other  States  and 

A    party   cannot  be   enjoined   from  jurisdictions  for  anv  purposes  whatso- 

prosccuting   suits   for   claims,  whether  ever.     Western  Union  T.  Co.  r*.  Pacific 

well  founded  or  not.    The  intimation  &   A.  T.   Co.,   49   III.  90.      Nor   will 

that   a    party   fears   that   he   may  not  equity  attempt  by  injunction  to  restrain 

obtain  justice  before  a  particular  judi-  defendant  who  has  not  been  served  with 

cial  officer,  or  that  heshould  be  sued  in  process,  and  who  is  not  subject  to  the 

a  court   of  higher  jurisdiction,   is   no  jurisdiction  of  the  court,  from  perform- 

ground   for  an   injunction.     Butcher's  ing  some   act   beyond  the  State,  even 

etc.    Assoc.    V.    Cutler,    26    La.    An.  though*   there    has    been    constructive 

500.  service     by    publication     as    to    such 

1.  Nicholson   v.  Pirn,  5  Ohio  St.  25;  defendant.      Ilazlehurst    v.   Savannah 

Ludlow  V.  Simond,  2  Cai.  Cas.  (N.  Y.)  G.  &  N.  A.  R.  Co.,  43  Ga.  13. 

i;  Burden  v.  Stein,  27  Ala.  104;  Sedam  2.  Ochscnbein   v.  Papelier,    L.  R.,  S 

V,  Williams,  4    McLean    (U.    S.)   51;  Ch.  App.  695;   Hoare  f.  Bremridge,  L. 

Russ  r.  Wilson,  22  Me.  207;  New  York  R.,  14  Eq.  522;  s.  c,  L.  R.,  8  Ch.  App 
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gained  jurisdiction  for  one  purpose  it  may  retain  the  cause  and 
administer  full  relief.*  And  the  defendant  has  a  right  in  such 
case,  upon  filing  a  cross-bill  for  that  purpose,  to  ask  the  court  for 
full  relief.^ 

While  the  general  rule  is  that  the  court  of  equity  will  not 
grant  an  injunction  in  any  case  where  relief  can  be  obtained  by 
an  ordinary  action,  yet  where  the  remedy  at  law  is  not  efficient 
and  complete,  the  aid  of  equity  in  a  proper  case  may  be  invoked 
to  enjoin  the  proceedings.' 

9.  Parties. — An  injunction  is  never  granted  against  one  not  a 
party  to  the  suit.'* 

Where  the  bill  is  multifarous  because  of  joining  plaintiffs  whose 
title  and  right  to  relief  are  wholly  distinct  and  disconnected,  the 
injunction  may  be  properly  refused  on  that  ground  alone.^  So 
Avhere  the  parties  interested  are  numerous,  and  it  is  impracticable 
to  bring  them  all  before  the  court,  and  they  have  a  common  in- 
terest in  the  subject  of  the  litigation,  one  of  them  may  prosecute 
'  an  action  for  the  benefit  of  all,  to  enjoin  the  consummation  of 
the  fraud.*     The  fact  that  a  necessary  party  defendant  has  been 


22;   Haves   v.   Hayes.  2  Del.  Ch.   191.         A  court  of  equity  has  no  jurisdiction 

1.  Oliver  V.  Pray,  4  Ohio  175.  to  enjoin  proceedings  on  a  mandamus, 

2.  Fithian  I'.  Corwin,  17  Ohio  St.  118.  where  the   parties   seeking  redress  bv 

3.  West  Point  Iron  Co.  v.  Reymert,  such  proceedings  are  not  the  plaintiffs 
4^  N.  Y.  703;  Crane  v.  McCov,  i  in  equity.  Finegan  r.  Fernandina,  iS 
Bond  (U.  S.)  422.                              "  Fla.  127.' 

4.  Fellows  T'.  Fellows,  4  Johns.  (N.  If  there  is  a  misjoinder  of  parties  plain- 
Y.)  Ch.  25.  "I  find,"  said  Lord  El-  tiff,  it  is  competent  for  one  to  dismiss 
DRON,  "the  court  has  adhered  very  the  action  as  to  himself,  and  such  dis- 
closely  to  the  principle  that  you  cannot  missal  would  not  dissolve  the  injunc- 
have  an  injunction  except  against  a  tion  or  render  the  filing  of  an  amended 
party  to  the  suit."  Iveson  r.  Harris,  7  petition  necessary.  Hanks  z'.  North,  58 
Ves.  257;  State   v.   Anderson,   5  Kan.  Iowa  396. 

90;  Schalk  V.  Schmidt,  i  McCart.  (N.  6.  Palo  Alto  Banking  etc.  Co.  v. 
J.)  268.  There  are  some  exceptions  to  Mahar,  65  Iowa  74,  following  Brank- 
this  rule,  as  where  the  act  sought  to  be  irff  v.  Harrison  Co.^  50  Iowa  164; 
enjoined  affects  the  public  at  large.  Fleming  t.  Mershon,  36  Iowa  413,  di>- 
Atty.  Gen.  v.  Compton,  i  Y.  &  C.  Ch.  tinguished.  In  Brankirff  v.  Harrison 
417;  Atty.  Gen.  v.  Lea.  3  Ired.  Eq.  (N.  County,  50  Iowa  164,  in  an  opinion  con- 
Car.)  302;  Solton  V,  De  Held,  2  Sim.,  curred  in  by  all  the  justices,  the  court 
N.  S.  150.  Or  where  a  purchaser  un-  announced  the  doctrine,  holding  that  an 
der  a  decree  in  equity  is  acting  con-  action  to  restrain  the  collection  of  a 
trary  to  the  decree.  Cassamajor  i\  tax  could  be  jointly  prosecuted  by  sev- 
Strod,  I  Sim.  &  St.  381.  Or  while  the  eral  tax  payers.  It  cannot  be  denied 
suit  in  equity  is  pending  certain  parties  that  in  a  case  wherein  parties  mar 
seek  to  proceed  at  law  upon  the  same  jointly  sue,  one  may  prosecute  an  ac- 
subjcct  matter.  Harrison  v.  Gurney,  2  tion  for  the  benefit  of  others  having  a 
Jac,  &  W.  563;  Wedderburn  r.  Wed-  common  interest.  One  property  holder, 
derburn,  2  Beav.  20S;  Hartlepool  Co.  may  maintain  a  suit  on  behalf  of  him- 
V.  West  Hartlepool,  12  L.  T.,  N.  S.  self  and  others  similarly  situated  to  re- 
366.  The  court  may  proceed  against  strain  the  execution  of  an  ordinance 
such  defendants  as  have  been  served  illegally  passed  for  the  improvement  of 
with  process,  although  others  are  not  a  street  at  the  expense  of  said  property 
yet  served.  Brown  v.  Pac.  etc.  Co.,  5  holders.  Dennison  v.  Kansas  (Mo). 
JJlatchf.  (U.  S.)  525.  S  S.  W.  Rep.  429;  Mozley  v.  Alston,  1 
6.  Moore  t* .  Hill,  59  Ga.  760.  Ph.  790. 
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omitted  from  a  bill  for  an  injunction  will  not  of  itself  justify  the 
court  in  granting  a  dissolution.* 

Separate  trespassers  may  be  enjoined  in  one  ejectment  suit 
from  committing  waste.*  But  cotenants  need  not  join  in  a  suit 
to  enjoin  the  diversion  of  water.*  Nor  a  mere  agent  should  not 
be  made  a  party ."^ 

In  a  bill  to  enjoin  issuance  of  municipal  bonds,  persons  to 
whom  bonds  are  to  be  issued  are  necessary  parties  defendant.* 
In  suit  to  enjoin  supervisors,  a  majority  of  members  must  be 
made  parties.**  And  joint  participants  in  fraudulent  acts  may  be 
joined  as  defendants.''  If  a  defendant  is  not.  liable  to  be  en- 
joined, he  cannot  be  made  liable  by  joining  him  as  a  defendant.* 

(li)  Judgments  at  Law, — Where  an  injunction  is  asked  against 
a  judgment  at  law,  all  the  plaintiffs  who  have  obtained  the  judg- 
ment must  be  made  defendants  in  the  injunction  suit.* 

(J))  Officers  of  Court, — It  is  incorrect  practice  to  make  a  sheriff 
or  other  officer,  who  has  an  execution  in  his  hands  for  collection, 
defendant  in  a  bill  to  enjoin  a  judgment  upon  which  the  execu- 
tion issued.*® 

1.  Morgan  v.  Rose,  7  C.  E.Green  Cal.  117;  Andrews  v,  Pratt,  44  Cal. 
(\.  J.)  583.  309. 

Sale  of  Baal  Estate.— In  a  bill  by  an  7.  Crane  v.  Htrshfelder,  17  Cal.  467; 

administrator  to  enjoin  a  sale  of  real  Andrews  v,  Pratt,  44  Cal.  309. 

estate  by  a  trustee  on  the  ground   that  8.  Keyes  v.  Little  York  etc.  Co.,  53 

the  dtbt  has  been  paid  by  the  debtor  in  Cal.  724. 

hih  lifetime,  the  heirs  of  the  grantor  are  9.  Berry   v.   Berry's   Heirs,  3   Mont, 

necessary  parties.     Stewart  v.  Jackson,  263,  See  Webster  v.  Skipwith,  26  Miss. 

8  W.  Va-  29.  341;  Dunn  v.  Clarke,  8  Pet.  (U.    S.)   i. 

Parties  Not  Serred  with  Notice. — As  See  New  York  v.  Connecticut,  4  Dali. 

to  defendants   to  a   bill  who  have  not  (U.  S.)    i;  Chaniblin  r.  Schlichler,  12 

been  served  with  notice,  and  who  have  Minn.  276;  Pentney   xk   Lynn,   Paving 

not  appeared,  a  mandatory  injunction  Commrs.,  13  W.  R.  983. 

will   not  issue  on  motion,  but  'if  there  Where  proceedings   under    a    judg- 

ap|>ears   to   be   danger  of   irreparable  ment  are  enjoined,  it  is  highly  improper 

injury  from  delay,"  within  the  meaning  to     make    the    sheriff   and    constable 

of  Rev.  St.  U.  S.,  ^  718,  a   restraining  defendants.      Olin   v,   Hungerford,    10 

order,  to  be  served  on  said  defendants,  Ohio     268;  *  Edney    r.  King,    4    Ired. 

witli   notice   of  the  time  and  place  of  (N.  Car.)  £q.  465;  Lackay  r.  Curtis,  6 

hearing,  will  be  granted.     Chicago  etc.  Ired.  (N.  Car.)  Eq.  191.  But  see,  contra^ 

R.  Co.  T'.   Burlington  etc.    R.   Co.,  34  Burkee  v.  Smith,  Walk.  (Mich.)  327. 

Fed.  Rep.  481.  But  if  there  be   fraudulent  combina- 

FraudQlent  Conspiracy. — One  who  is  tion  between  the  sheriff  and  judgment 

about  to  receive  a  conveyance  of  land,  creditor,  it  maj'  be  proper  to  make  the 

in  consummation  of  a  conspiracy   to  sheriff  a  party.     Olin   v,    Hungerford, 

defraud  the  true  owner  thereof,   is  a  10  Ohio  269.     But  owners  of  several 

proper  party  defendant  to  an   injunc-  judgments  cannot  be  joined  as  defend- 

tion  Kuit  to  defeat  the  conspiracy.  Palo  ants  to  restrain  sale  under  each.     Gates 

Alto  Banking  etc.   Co.   v.   Mahar,  65  r.  Lane,  44  Cal.  382. 

Iowa  74.  10.  Buffandeau  i\  Edmondson,  17  Cal. 

2.  Curtis  V,  Sutter,  15  Cal.  260.  437;    Allen   v.   Medill,    14   Ohio    44s; 
8.  Lytic  Creek  W.  Co.  v,  Perdew,65  Edney   v.   King,  4  Ired.  Eq.  (N.  Car.) 

Cal.  447.  465;  Lackay  t*.  Curtis,  6  Ired.  (N.Car.) 

4.  Buffandeau  v.  Edmondson,  17  Cal.  199;  Olin  v.  Hungerford,  lo  Ohio  26S; 
437.  contra^  Burkee  v.  Smith,  Walk.  (Mich.) 

5.  Hutchinson  v.  Burr,  12  Cal.  103.  327. 

6.  Trinity  County  v.  McCammon,  25  Where  there  is  a  fraudulent  combina- 
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Violation  of  Public  Duty  by  Officers, — Where  a  public  dun 
about  to  be  violated  by  public  officers  is  public  in  its  nature  ard 
effects,  one  not  suffering  any  special  injury  cannot  maintain  a  bi! 
to  enjoin  the  violation,  but  the  remedy  must  be  sought  by  the 
public  through  its  proper  officer.* 

(r)  Easements, — Suit  to  enjoin  the  doing  of  acts  from  which 
irreparable  damage  may  be  done  to  an  easement  must  be  brought 
by  persons  injured  in  their  individual  rights.* 

Ui )  Public  Nuisances, — A  public  nuisance  may  be  enjoined  by 
the  corporate  authorities  of  a  town.^  A  bill  in  equity  by  a  pri- 
vate individual  for  an  injunction  will  not  be  sustained  unless :: 
shows  a  particular  injury,  distinct  from  that  which  he  suffers  ;-> 
common  with  the  rest  of  the  public.'* 

tion   between   the  oflficer  barring    the  right  to  proceed  in  chancery  to  entrrLe 

execution    in    bin    poHsession   and   the  the  public  right  to  such  ground.    Sn/i 

•judgment  creditor,  or  where  the  officer  r.  Heuston,6  Ohio  loi.     But  indi>v:-iil 

is  charged  with   being  an  active  agent  owners  of  adjacent  lots  niaj  procetvi  i? 

in  tlie  commission  of  the   fraud,  on  ac-  equity  to  enjoin  proprietors  from  n  ik 

count  of  which   the   judgment   is   im-  ing  private  appropriations  of  a  ?ciur; 

j>cachcd.  such  otTicer  nhould  be  joined  dedicated  for  public  purposes.    Bro«3 

fl<  a  proper  party  to  the  action.     Allen  v.  Manning,  6  Ohio  29S. 
f.  Mcdill,  14  Ohio  445.  When  the  right  involved  is  punrh  .-t' 

Biilta     Afalnit    th«     State. — Gantt's  a    public    nature    the    proceeding  tor 

Digest     does    not     prohibit   chancery  injunction  is  usually  instituted  bv  tiif 

courts  from  enjoining  individuals  assum*  attorney     general.        Attj.     Gen.    : 

ing  to  act  in  behalf  of  the  State  and  as  Compton,  i    Y.  &   C.  Ch.  417;  Attv 

State  officers,  from  acts  not  authorized  Gen.  ik  Lea*8    Heirs,  3  Ired.  {X.  Ca^i 

by    law,  and   which   are   productive  of  £9.302;  Eason  v.  Perkins,  2  Dev.  ;N 

irreparable  mischief.    Crawford  v.  Car-  Car.)  Eq.  38. 
son,  35  Ark.  565.  A  bill  to  enjoin  an  alleged  obstrut- 

1.  Seager  v.  Kankakee  Co.,  102   111.  tion  of   a  township  public  road  mi. 

669.  however,  be  maintained  in  the  name  of 

A  board  of  supervisors  will  not  be  the  township,  and  it  is  not  neco^arr 

enjoined  from  issuing  a  licence  to  keep  that  the  commonwealth,  at  the  insa!i:e 

a  dram  shop  in  violation  of  law,  on  a  of  the  attorney  general,  should  be  ir,iac 

bill    by   a    private    citizen,    who    will  a  party  to  the  suit.     Appeal  of  To»a- 

suKtain    no    greater    injury    than    the  ship  oY  North  Manheim  (Pa.),  14  At., 

public  generally  by  the  act  sought  to  be  Rep.  137;  People  v.  Vanderbilt,2SN.  V. 

prevented.    The  only  remedy  in  such  396;  Atty.  Gen.  v.  Richards,  2  \^^^- 

case  is  on  the  application  of  the  proper  602. 

public  officers  of  the  State  on  behalf  of        S,  Watertown  r.  Cowen,4  Paige  (N. 

the  public.     Seager  v,  Kankakee  Co.,  Y.)  510;   Mayor  v.  Bolt,  5  Ve^.  \^ 

102  111.  669.  Where  lands  are  dedicated  to  thcuse^st 

8.  Smith   V.    Heuston,  6   Ohio    lOi;  the  inhabitants  of  an.  incorporated  vi 

Brown  r.  Manning,  6  Ohio  298.  lage  or  city  for  a  public  square,  a  l^-l 

Surveyors  of  a  public   road  cannot  might  he  fifed  in  the  name  of  the  corpc- 

have  an  injunction  to  prevent  obstruct-  ration    to  restrain    the  erection  ot  a 

ing  a  public  road.     Putnam  v,  Valen-  nuisance    thereon    or    to    protect  the 

tine,  5  Ohio  187.  equitable  right  of  the  corporators  to  tb 

Individual  holders  of  lots  around  a  use  of  the  public  scjuare  as  such,  anu 

square  conveyed  to  the  county  for  the  the  owner  of  a  lot  adjoining  the  «}ua^f- 

use  of   public   buildings  and    a  court  who     was    specially    injured    bj  '--^ 

house,  have  not  such  individual  interest  nuisance    might    unite    in  tiie  actio;.. 

in  the  ground  as  will  authorize  chancery  Williams  r.  Smith,  22  Wis.  600.  ^ 
on   their   application  to  enjoin  county        4.  O'Brien  v.  Norwich  etc.  R- Co*: 

commissioners  from  leasing  portions  of  Conn.  371;  Biglow  t%  liartford  Briiie 

the  ground  to  individuals  reserving  rent  Co.,  14  Conn.  565;  Frink  v.  Lawrenct 

to  the  county.     Such  persons  have  no  20  Conn.  117;  Corning  v.  Lowem%  f* 

798 


Where  Legal  Bights  «f             INJ  UNC  TIONS.  Parties  in  Dispute 

10.  Where  Legal  Bights  of  Parties  in  Dispute. — Where  the  object 
of  the  suit  is  a  perpetual  injunction,  and  there  is  a  controversy 
as  to  the  legal  rights  of  the  parties,  the  relief  will  be  denied  until 

the  right  is  established  at  law.  In  other  words,  where  equitable 
relief  by  way  of  injunction  is  sought  in  aid  of  a  legal  right,  the 
court,  unless  such  right  is  clear,  will  not,  except  with  the  consent 

of  both  parties,  declare  the  legal  right  and  grant  a  perpetual  in- 
junction founded  on  such  declaration,  but  will  require  the  ques- 
tion to  be  tried  at  law.* 

Johns.  (N.  Y.)  Ch.  4^9;  Doolittle   v,  man,  i  Alb.  L.  J.  99;  New  York  Print- 

Broome  Co..  18   N.   Y .  160;  AUen   r.  ing  and  Dying  Establishment  v.  Fitch, 

Board,  i  Beas.  (N.J.)  68;  Hinchman  v.  i  Paige  (N.  Y.)  97;  People  v,  Harlem 

Paterson  H.  R.  Co.,  2  C.  E.  Green  (N.  Bridge  Co.,  i    Abb.  (N.  Y.;  Pr.,  N.  S. 

J)  75»  Mechling  r.  Kittanning  Bridge  169    «.;    Dry   Dock    East    Broadway 

Co.,  I  Grant's  Cas.  (Pa.)  416;  Beveridge  etc.  R.  Co.  v.  N.  Y.  etc.  R.  Co.,  54  Barb. 

T/.  Lacey,  3  Rand.'(Va.)  63;  Walker  v.  (N.   Y.)   388;  s.  c.  32    How.   (N.  Y.) 

Shepardson,    2    Wis.    384;   Barnes    v.  Pr.    193.     In    Roath    v.    Driscoll,    20 

Racine,  4  Wis.  454.      See  Andrews  r.  Conn.  539,  the  court  say:  ** Whenever 

Pratt,  44  Cal.  309.  the   right   is  doubtful,  or  needs  the  in- 

A  and  B  were  owners  of  contiguous  vestigation  of  a  jury  upon  facts  in  dis- 
lots  of  land,  bounded  on  the  easterly  pute,  a  court  of  equity  is  always  reluc- 
side  by  a  harbor;  A's  lot  lying  south  tant  to  interpose  its  summary  authority; 
of  B's.  A  owned  a  wharf  extending  for  it  is  rather  the  duty  of  the  court  to 
from  his  land  into  the  harbor,  at  the  protect  adknowledged  rights^  than  to 
farther  end  of  which  was  a  short  wharf  establish  new  and  doubtful  ones.*'  See 
at  right  angles  with  the  principal  one  also  Cheever  v.  Rutland  etc.  R.  Co.,  39 
the  whole  being  in  the  form  of  a  —1.  Vt.  653;  Murdock*s  Case,  2  Bland 
This  wharf  on  the  north  side  of  it,  (Md.)  461;  Burnham  v.  Kempton,  44 
where  vessels  principally  lay,  was  a  safe  N.  H.  78;  Cummings  v.  Barrett,  10 
and  convenient  one  and  much  resorted  Cush.  (Mass.)  186;  Eastman  v.  Manfg. 
to.  B  was  about  driving  a  connected  Co.,  47  N.  H.  71.  In  Roskell  v.  Whit- 
row  of  piles  from  the  southeast  corner  worth,  L.  R.,  5  Ch.  App.  459,  it  is  said: 
of  his  land  to  the  northeast  end  of  A's  *' Where  the  defendant  makes  the  appli- 
wharf,  in  such  a  manner  as  to  entirely  cation  for  a  trial  at  law  by  an  inde- 
obstnict  the  passage  of  vessels  from  the  pendent  motion,  after  the  disclosure  of 
waters  of  the  harbor  to  the  north  side  the  plaintiff's  evidence,  the  court  will 
of  A's  wharf,  which  would  greatly  require  strong  proof  that  the  case  is 
impair  the  value  of  his  property.  This  one  which  the  court  itself  cannot  satis- 
ohstruction  was  not  contemplated  by  B  factorily  try." 

as  part  of  a  wharf  which  he  intended  to  To  entitle  the  plaintiff  to  an   injunc- 

construct  adjoining  his  land.     On  a  bill  tion  protecting  his  property,  while  the 

in   equity,  brought  by  A  against  B  to  decision  of  his  legal  title  is  pending,  he 

re<%train      him     frorn      making      such  must    state    facts    showing    a    strong 

obstruction,  it   was   held   that    A   was  prima  facie  Q2i%e  in   his   favor,  that  he 

entitled  to  the  relief  sought.     Frink  i\  has  not  been   guilty  of  great  delay  in 

Lawrence,  20  Conn.  117.  applying  for  the  relief  sought.     Del.  & 

1.  Council   V.  Rivers,  65   N.  Car.  54;  Ran  Canal   and   C.  &  A.  K.  T.  Co.  v, 

Faison   v,  Mcllwaine,  75    N.  Car.  3*12;  Rar.  &  Del.  Bay  R.  Co.,  i  C.  E.  Green 

Chambers  v.  Penland,  78   N.  Car.  53;  380;  Russ  v.  Wilson,  22  Me.  211;  Pil- 

Lord   V,  Beard,  79  N,  Car.  55;  Murrill  low  v,  Thompson,   20   Tex.  206;  Tash 

V,  Murrill,  84   N.  Car.  182;  Parker  f.  v.  Adams,  10  Cush.  (Mass.)  252;  Fuller 

Bledsoe,  87    N.   Car.   221;    Mammoth  v,  Melrose,  1  Allen  (Mass.)  166;   Grey 

Vein   Coal   Co.'s   Appeal,   54   Pa.  St.  r.  Ohio  etc.  R.  Co.,  i  Grant  Cas.  (Pa.) 

183;  Perry  v.  Parker,  i  Woodb.  &   M.  416;    Briggs    r.  Smith,   5    R.   I.   213; 

(L.  S.)  280;  Mayor   v.  Cardiff  Water  Phelps  v.  Peabod>',  7  CaL  50;  Little  v. 

Works  Co.,  4   De  Gex  &  ]- ^<^\  New  Price,    i    Md.    Ch.   135;    Sheldon    v. 

York  r.  Mapes,6Johns.  (N.  V.)  Ch,  46;  Rockwell,    9    Wis.    167;    Peabody    r. 

Bruce   v.   Delaware  etc.  Canal  Co.,  19  Flint,  6   Allen   (Mass.)  52;  Senior  v. 

Barb.  (N.  Y.)  371;  Gravesend  7'.  Hoff  •  Pawson,   L.    R.,  3  Eq.  330.     In    Atty. 
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Gen.  V.  Eastlakc,  ii   Hare  205,  the  vice  plaintiff's  right  was  established  a{  I.iu, 

chancellor  held  that  in  cases  of  waste,  the   case   not   being   one   in  whici.  he 

and  the   like,   mere   delay  in   applying  would   suffer  any   irreparable  or  verv 

tor   relief  wcaxld   not  preclude  the  par-  considerable  injury,  or  one  which  could 

ties   aggrieved    from   obtaining   an  in-  not   be   readily    and   speedily  repaired, 

junction.     In  granting  an  injunction  to  and  compensated  by  damages.    Wilson 

protect  property  of  a  party  pending  the  v.  Mineral  Point,  39  Wis.  160,  disiin- 

decision  of  his  legal  title,  the  court  will  guised;  Smith  v.  Oconomowoc,  49  Wis. 

consider    the   inconvenience   to  which  w^;  Sheboygan  t'.  Sheboygan  etc.  R. 

the   defendant   will   be   subjected,  and  Co.,   21    Wis.   6C7.     See   also  Judd  t*. 

also  the  expense  in  case  he  is  found  to  Town  of  Fox  Lake,  28  Wis.  583. 

be  in  the  right.     So,  the  inconvenience,  But   an   injunction    will   be  granted 

loss   or   injury   to  which   the    plaintiff  until    the   hearing,  where   the  plaintiff 

would  be  subjected  in  case  the  injunc-  alleges   irreparable   injury  and  makes 

tion  was  refused,  should  be  considered,  out   an    apparent    case.      Marshall  r. 

Wason  V.  Sanborn,  45  N.  H.  169;  Wil-  Commrs.   of  Stanley    Co.,  89  N.  Car. 

cox    IK  Wheeler,  47  N.  H.  48S;  Bassett  103;    New  all    f.   Staffordville   Gravel 

V.  Manfg.  Co.,  47  N.  II.  426;  Ingraham  Co.  (N.J.)  11  Cent.  R.  606. 

V.  Dunnell,  5   Met.  (Mass.)  126;   Hart-  In  the  words  of  Lord  Cranworth, 

ridge  v.  Rockwell,  R.  M.  Charlt.  (Ga.)  in  Shrewsbury  etc.  R.Co.t'.  Shrewi^burv 

260;    Read   f.   Dews,    R.    M.    Charlt.  etc.  R.  Co.,  i  Sim.  (N.  S.)  410:  "Where 

(Ga.)   358;  Atty.  Gen.  v.  Ely,  H.  &  S.  the  alternative  is  interference  or  proba- 

R.  Co.,  B.  L.  R.,  6  Eq.  106.  ble  destruction  of  the  property,  there,  of 

In  Thornton  r.  Grant,  10  R.  I.  477,  course,  the  court  will  be  readj  to  lend 
it  was  held  that  an  injunction  will  not  its  immediate  assistance,  even  at  con- 
be  granted  to  prevent  the  erection  of  a  siderable  risk  that  it  may  be  encroach- 
wharf  in  tide- waters,  unless  it  appears  ing  on  what  may  eventually  turn  out  to 
that  the  party  petitioning  will  be  ma-  be  a  legal  right  of  the  defendant. '  But 
terially  and  substantially  injured  by  the  court  will  not  interfere  where  the 
such  erection.  only  injury  likely  to  result  to  the  com- 

In  Torrey  v.  Camden  etc.  R.  Co.,  18  plainant,  if  it  refuses  to  act,  is  that  he 

N.  J.  Eq.  293,  the  court  said  that  an  in-  may  be  retarded  or  embarrassed  in  the 

junction  will   not  be  granted  where  it  litigation. 

would  cause  great  injury  to  the  de-  A  defendant  claimed  that  a  condi- 

fendant,   and   might  be  a  serious  detri-  tion   in  a  deed,  which  authorized  his 

ment  to  the  public,  without  correspond-  grantors     to    enter    on    complainant's 

ing   benefit   to   the  complainant.     See  lands   and   avoid   a  grant  of  a  right  to 

also    Mayne    v,   Eairhaven,    8    Cush.  use  certain  water  in  case  of  the  non- 

(Mass.)   653;    Atty.   Gen.   v.    Lunatic  payment  of  the  water  rent,  had  been 

Asylum,  L.  R.,  4  Ch.  App.  146;  Salem  broken,  and  all  of  complainant^s  claim 

V.  Eastern  R.  Co.,  98   Mass.  431;  Hart  or  right  to  the  water   thereby  forfeited, 

V.  Albany,  3  Paige  (N.  Y.)  213;  Chesa-  and   that   therefore   he  was  justified  in 

peake   etc.  Co.  v.  Young,  3   Md.  480,  cutting  off  or  diverting  the  water  from 

An  injunction  will  not  be  granted  complainant's  mill.  The  complainant 
where  the  matter  is  involved  in  an-  claimed  that,  although  the  question 
other  pending  suit  between  the  same  whether  it  had  been  forfeited  or  not 
parties,  in  which  relief  can  be  there  had  not  been  settled  at  law,  yet  the  de- 
had.  A  party  in  such  case  is  not  al-  fendant's  deed  contained  a  reference  to 
lowed  to  seek  redress  from  the  action  the  prior  grant  of  the  water  under 
of  one  court  through  the  conflicting  ac-  which  complainant  claimed,  and  there- 
tion  of  another  court,  or  in  a  different  fore  defendant  had  actual  notice  there- 
and  distinct  proceeding  in  the  same  of;  and  further,  that  even  if  there 
court.  Grant  v.  Moore,  88  N.  Car.  77;  might  have  been  a  forfeiture  for  want 
Murrill  r.  Murrill,  84  N.  Car.  182;  of  prompt  payment  of  the  water  rent. 
Chambers  v.  Penland,  78  N.  Car.  53;  the  defendant  or  his  grantors  had 
Parker  v,  Bledsoe,  87  N.  Car.  221.  waived    that    forfeiture    by   accepting 

Where   the   marshal  of  a    city   had  such  rent  afterwards,  and   further,  that 

been  directed   by  the   city  government  the  injury  to  the  mill  by  the  diversion 

to  remove,  as  unlawful  obstructions  in  or  deprivation  of  the  water  would  be 

a  highway,  a  fence  and  a  storm  door  in  irreparable.      Held,    that  complainant 

front  of  plaintiff's   dwelling   house  in  was  entitled  to  an   injunction  to  pre- 

said  city;  held^  that  equity  would  not  vent  the  threatened  injury.    Fulton  n 

interfere  by  perpetual  injunction  before  Greacen,  36  N.  J.  Eq.  216. 
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11.  Equitable  Interests. — Where  the  matter  in  controversy,  al- 
though of  a  legal  character,  involves  an  equitable  interest,  right 
or  estate,  a  complete  determination  of  which  cannot  be  had  in  a 
court  of  law,  the  party  in  whom  the  equitable  right  or  estate  is 
vested  may  invoke  the  aid  of  a  court  of  equity  to  decide  the 

whole  controversy,  and  if  need  be,  enjoin  an  action  at  law.* 

The  complainant  claimed  the  frank-  L.  Co.  v,  Turman,  53  Tex.  619;  Franks 

linite  ore  in  certain  land  known  as  the  v.  Morris,  9  W.    Va.  664;  Aylesford  v. 

northerly  half  of  Mine  Hill,  under  deeds  Morris,  L.  R.,  8  Ch.  App.  484;  Trede- 

made,  one  in   1848  and  the  other  about  gar  xk   Wondus,   L,.   R.,    19   Eq.  607; 

a    year    afterwards.      The    defendant,  Crofts  v,  Middleton,  8  De  G.  M.  &  G. 

Trotter,  also  claims  that  ore  as  lessee  192;  Scott  v.   Burton,   2    Ashm.  (Pa.) 

of  a  person  who  claims  under  a  deed  of  312;  Kean  v.  Colt,  i    Hals.  (N.J.)  Ch. 

the  same  grantor  made  in  1848.    The  365;  Commonwealth  Xi,  Pittsburgh  etc. 

complainant's   deeds  did    not    include  R.  Co.  24  Pa.  St.   159;  Erwin  v.  Fulk, 

the  land  in  question  in  the  description,  94   Ind.   235;  Kyle  t^.  Koscfus  Co.,  94 

though  it  says  it  was  intended  that  the  Ind.   115;  New    Albany  v.  White,    100 

description  should  embrace  tho^e  prem-  Ind.  206. 

ises,  and  the  bill  is  filed  for  rectification  Where  there  has  been  an  attempted 

of  the  descriptioti  so  as  to  include   the  illegal  annexation  of  territory  to  a  city, 

premises  in  dispute.     The  complainant,  and  [an-  attempt  on  the  part  of  the  city 

and  those  under  whom  it  claims,  had  to  interfere  with  property  rights  under 

possession  of  the  land  from  1848  up  to  such  color  of  legal  authority,  injunction 

September,    1882,    when    trotter    took  is  the  appropriate  remedy.     Delphi  r. 

possession  and  fenced  it  out.     In   1881  Startzman,  104  Ind.  343. 

he  recovered  damages  against  the  com-  A  bill  which   shows,  however  imper- 

plainant's  grantor  in  a  federal  court,  in  fectly,  that  complainant  has  had  turned 

trespass,  for  taking  franklinite  from  the  out  to  him  a  quantity  of  No.  i  iron  ore, 

property,  and    shortly   afterward    the  and  that  an  assignee  of  the  debtor  has 

complainant's  grantor  filed  a  bill  in  a  possession  of  it,  and   is  mixing  it  with 

federal  court  for  rectification  of  the  de-  ore  of  inferior  quality  and  shipping  it, 

scription,  and  applied  for  an  injunction  makes  out  an  equitable  case  to  which  a 

to   restrain  Trotter   from    mining  the  general  demurrer  will  not  lie.     A  party 

franklinite,  which  was  denied.     On  mo-  in  suth  a  case  cannot  be  turned  over  to 

tion   for  injunction   in   this  suit  to  re-  a  suit  at  law  to  recover  damages  from 

strain     Trotter     from     mining,      held  the  wrong-doer,  even  though  he  may 

that  an  injunction  should  be  allowed  to  be    solvent.      Glidden    z\    Norvill,   44 

preserve  the  property  in  question  pen-  Mich.  202. 

dente    lite.     New    Jersey   etc.   Co.   T^  Plaintiff  alles^ed  that  he  was  surety  on 

Trotter,  38  N.J.  Eq.  3.  a   note   to  defendant  for  the  price  of  a 

1.  In  order  to  invoke  this  relief  the  horse;  that  defendant  aided  the  prin- 
equitable  defence  must  apply  to  the  cipal  to  trade  the  horse  for  a  mare, 
entire  cause  of  action.  The  doctrine  against  plaintifTs  objection;  that  plain- 
of  the  text  is  ably  discussed  by  Chan-  tiff  notified  defendant  to  sue  said  note, 
CELLOR  Kent  in  Fanning  v,  Dunham,  both  before  and  after  maturity,  and 
5  Johns.  (N.  Y.)  Ch.  122.  See  also  make  his  money  out  of  the  property. 
Skinner  v.  White,  17  Johns.  (N.  Y.)  as  the  principal  was  insolvent;  that 
3575  Varick  xk  Edwards,  Hoft.  (N.  Y.)  afterwards  the  note  was  sued  onandde- 
Ch.  382;  Hibbard  f.  Eastman,  47  N.  H.  claration  served  on  plaintiflf  by  leaving 
507;  Ross  V.  Harper,  99  Mass.  175;  a  copy  at  his  residence  during  his  ab- 
Armstrong  Co.  v»  Brinton,  47  Pa.  St.  sence,  plaintiff  having  no  notice  of  suit 
367;  White  V.  Crew,  16  Ga.  416;  Pol-  until  after  judgment;  that  defendant 
lock  V.  Gilbert,  16  Ga.  398;  Frith  v»  knew  of  plaintifTs  absence,  and  design- 
Roe,  23  Ga.  139;  Haescig  x\  Brown,  34  edly  took  advantage  thereof;  that  ex- 
Mich.503;  Detroit  etc.  R.  Co.  r.  Brown,  ecution  had  been  issued  and  levied  on 
37  Mich.  533';  Scriven  v.  Hursh,  39  plaintiff's  property.  Held,  that  plain- 
Mich.  98;  Wyckoff  v.  Victor,  43  Mich,  tiff  was  not  entitled  to  an  injunction  to 
309;  Greenlee  x\  Gaines,  13  Ala.  198;  restrain  the  enforcement  of  the  judg- 
Jones  V.  Slubey,  5  Har.  &  J.  (Md.)  372;  ment.  Hamer  v.  Sears  (Ga.),  6  Sw  £• 
Hill  V.  Billingsly,  53  Miss,   iii;  Texas  Rep. 810. 
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13.  Lachei. — A  court  of  equity  requires  reasonable  diligence  on 
the  part  of  those  seeking  its  aid,  and  discourages  laches  by  mak- 
ing it  a  bar  to  relief,  therefore  a  plaintiff  on  filing  his  bill  for  an 
injunction  must  make  it  appear  that  he  has  used  reasonable  dili- 
gence in  invoking  the  aid  of  the  court,  otherwise  the  relief  will 
be  denied.^ 

And    in    Hawley    v,    Beardsley,  47  (U.  S.)  70;  Wynn  v.  Wilson,  Hempst 

Conn.  571,  an  injunction   was    sought  (U.  S.)  698;  Gibson  v.  Moore,  22  Tex. 

against  the  filling  in  by  the  respondents,  611;  Fitzhugh   v,  Orton,  12  Tex.  41; 

who  were   adjoining  owners  to  the  pc-  Musgrove  v.  Chambers,  la   Tex.  32; 

titioner,  against  the  piles  of  the  peti-  Crawford    xk   Winfield,  25   Tex.  414; 

tioner^s  wharf.    The  filling  in  was  of  Kidwell  v.   Masterson,  3  C ranch  (U.  - 

much   importance  to  the  respondents,  S.)  C.  C.  52;  Wells  v.  Wall,  i  Oreg. 

the  sole  injury   was  in   the    pressure  295;  Grey  x\  Ohio  etc  R.  Co.,  i  Grant 

against  and  partial  displacement  of  the  Cas.  (Pa.)  412;  Pensacola  etc  R.  Ca 

piles,  the  damage   would    not    exceed  f.  Jackson,  2 1  Fla.  146;  Logansport  r. 

$300,    which  the  respondents    were  of  La  Rose;  99  Ind.  117;  Brown  r.  Mer- 

abundant  ability  to  pay,  and  the  injury  rick  Co.  Commrs.,  18  Neb.  355;  Dierk« 

could  be  prevented  by  the  petitioner  by  v.  Martin,  16  Neb.  120;  .Fuller  v,  Mel- 

an  inconsiderable   outlay.     Held^  that  rose,  i  Allen  (Mass.)  x66;  Russ  v  Wil- 

the     injunction     ought     not      to     be  son,    22    Me.    207;    Binney^s  Case,  3 

granted.  Bland   (Md.)   99;  Sedam  V.  Williains. 

1.  Atty.   Gen.   r,   Sheffield,  3  De  G.  4  McLean  (U.  S.)  51;  Pillow  r.Thorop- 

M.  &  G.304;  Dulin  r.  Caldwell,  28  Ga.  son,   20  Tex.   206;  Callaway  tr.  Alex- 

117:  Griflin  t\  Augusta  etc.  R.  Co.,  70  ander,  8   Leigh  (Va.)    1x4;    Northern 

Ga.   164;  Morris  f.  Edwards,  62  Tex.  Pac.  R.  Co.  v.  St.  Paul  etc.  R.  Co.,  x 

20-;  Dana  r.  Valentine,  5  Met.  (Mass.)  McCrarv  (U.  S.)  260;    Tones  f.  Came- 

8;  Central  R.  Co.  r.  Standard  Oil  Co.,  ron.  81    N.  Car.    154;  American  Dock 

33  N.  T.  Eq.  127;  United  Co.  r.  Stand-  and  Imp.  Co.  r.  School  Trustees,  35  N. 

ard  Oil  Co.,  33    N.  J.   Eq.    123;    Attv.  J.  Eq.  181;  Parker  v,  Spillin,  10  Phila. 

Gen.  T'.  Utica    Ins.  Co.,  2  Johns.   Ch.  (Pa.)  8. 

(N.  Y.)  379;  Van  Bergen  i'.  Van  Ber-  This  rule  would  be  applicable  in  all 
gen,  3  Johns.  Ch.  (N.  Y.)  282;  ReW  r.  cases  where  the  plaintiff  knowingly 
Gifford,  6  Johns.  Ch.  (N.  Y.)  19;  Brad-  prevented  the  defendant  toexpend  con- 
field  V.  Dewell,  48  Mich.  9;  Hill  v.  siderable  sums  of  money  in  making  the 
Harris,  51  Ga.  628;  Parker  v.  Win-  improvements  or  erections  complained 
nispiseogce  etc.  Co..  2  Black  (U.  S.)  of.  In  Smith  v.  Clay,  Ambl.  645,  it  is 
545;  Burden  v.  Stein,  27  Ala.  104;  Dib-  said:  "A  court  of  equity  which isnever 
ble  V.  Trueluck,  12  Fla.  185;  Tarver  v.  active  in  relief  against  conscience  or 
McKay,  i^  Ga.  550;  Water  Co.  v,  public  convenience  has  always  refused 
Bucks,  5  6a.  315;  Rogers  v.  Kings-  its  aid  to  stale  demands,  where  the  party 
bury,  22  Ga.  60;  Vaughn  v.  Fuller,  23  has  slept  upon  his  rights  and  acquie^ed 
Ga.  366;  Cleckley  v.  Beall,  37  Ga.  583;  for  a  sreat  length  of  time.  Nothing 
Ramsey  r.  Perley,  34  III.  504;  Titcomb  can  caTl  forth  this  court  into  activity 
t'.  Potter,  II  Me.* (2  Fairb.)  2  iS;  Faulk-  but  conscience,  good  faith  and  reason- 
ner  v,  Campbell,  Morr.  (Iowa)  14S;  able  diligence.  When  these  are  want- 
Miller  V.  McGuire,  Morr.  (Iowa)  150;  ing  the  court  is  passive  and  does  noth- 
Kriechbaum    v.   Bridges,    i    Iowa    14;  ing." 

Paynter  v,  Evans,  7  B.  Mon.  (Ky.)  420;         Where  the  petition  on  its  face  docs 

Todd  V,  Fisk,  14  La.  An.  13;   Williams  not  show  diligence  on  the  part  of  the 

V.  Jones,  18  Miss.  (10  Smed.  &  M.)  108;  one  asking  for  an  injunction,  it  is  not 

Semple    v,    McGatagan,   18   Miss.  98;  error  to  refuse  the  relief  sought.  Morris 

Bruner  v.  Planters'  Bank.  23  Miss.  ^14;  v.  Edwards,  62  Tex.  205;  Nevins  v.  Mc- 

Shipp  V,  Wheeless,  33  Miss.  646;  )or-  Kee,  61  Tex.  412;  Contreras  t».  Haynes. 

dan  V.  Thomas,  34  Miss.  72;  Brandon  61  Tex.  104;  Johnson  v,  Templeton,  60 

V.Green, 7  Humph.  (Tenn.)  130;  Cham-  Tex.  238;  Schleicher  v.  Markward,  61 

pion   V,   Miller,  2  Jones  (N.  Car.)  Eq.  •  Tex.  102;  Montgomery  r.  Carleton,  56 

194;    Vaughn   v.  Johnson,  9  N.J.  Eq.  Tex.  361;  Plummer  v.  Power,  29  Tex. 

(i  Stock.)   173;    Schroeppel  f.  Shaw,  3  14;  Snow  v.'Hawpe,  22  Tex.  168;  Bum- 

N.  Y.  446;  Sample  x\  Barnes,  14  How.  ley  x\  Rice,  21  Tex.  171;  Jones  ».  Ben- 
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nett,  I    Bro.  P.  C.  528;  Smith  v,  Whit-  While  the   constitution  of  1877  Ga. 

more,  i  H.  &  M.  576.  (Code,  §   5024)    provides   that  private 

Where  with  the  full  knowledge  and  property"  shall  not  be  taken  or  damaged 
in  the  presence  of  the  owner  of  land  a  for  public  use  unless  just  and  adequate 
chartered  railroad  company  wrongfully  compensation  be  first  paid,  yet  where  a 
or  without  lawful  right  enters  upon  and  land  owner  permitted  a  railroad  corn- 
takes  possession,  destroying  the  fences  pany  t6  lay  out  and  construct  its  road 
and  superstructures  thereon,  and  builds  through  his  land,  and  appropriate 
a  line  of  railroad  and  runs  its  cars  over  timber  thereon,  without  any  objection 
it,  the  owner  making  no  objection  until  the  road  had  been  completed  and 
other  than  that  the  amount  of  damages  equipped  at  large  expense,  his  property 
offered  by  the  company  is  not  satis-  foriiiing  but  a  small  fraction  thereof,  he 
factory,  and  the  owner  of  the  land  lies  could  not  then  enjoin  the  use  of  the 
by  for  over  nine  months  without  entire  road  until  his  damages  should  be 
attempting  to  prevent  the  taking  assessed  and  settled.  One  cannot 
possession  and  occupation  by  the  com-  stand  by  and  suffer  another  to  expend 
pany,  a  court  of  equity  will  not  enjoin  large  amounts  of  money  on  his  land  as 
the  company  from  continuing  to  run  its  a  part  of  a  great  system  of  improve - 
cars  over  the  road.  The  conduct  of  the  ment,  and  then  stop  by  injunction  the 
owner  amounts  to  an  acquiescence  in  entire  system  until  he  is  paid.  GriiBn 
the  construction  of  the  road  over  his  t'.  Augusta  etc.  R.  Co.,  70  Ga.  164. 
land,  and  the  public  have  acquired  Where  the  owner  of  a  water  power 
rights  upon  such  acquiescence  which  stands  by,  and,  not  objecting,  permits  a 
will  not  be  interfered  with  by  a  court  city,  without  first  assessing  and  paying 
of  equity  by  injunction.  Pensacola  etc.  his  damages,  to  erect  works  for  a  water 
R.  (Jo.  V,  jadcson.  21  Fla.  146;  GriflUn  supply  by  drawing  water  from  the 
V.  Augusta  etc.  R.  Co.,  70  Ga.  164.  stream  and  thus  diminishing  his  power, 
See  Hentz  v,  L.  I.  R.  Co.,  13  Barb,  he  creates  an  equitable  estoppel,  so  that 
(N.  Y.)  646,  655;  Bassett  r.  Salisbury  he  will  not  be  protected  by  injunction, 
Manf.  Co.,  47  N.  H.  426;  Goodin  v,  but  will  be  left  to  assert  his  rights  at 
Cin.  &  W.  Canal  Co.,  18  Ohio  St.  169;  law.  Logansport  r.  Uhl,  99  Ind.  531; 
Easton  t'.  N.  Y.  etc.  R.  Co.,  24  N.  J.  s.  c,  50  Am.  Rep.  109. 
Eq.  49;  Pickert  v.  Ridgefield  Park  R.  The  surety  on  a  claim  bond,  after 
Co.,  25  N.  J.  Eq.  316,  323  incited  Green-  judgment  of  forfeiture,  sought  to  enjoin 
haigh  V.  Manchester  etc.  R.  Co.,  3  the  execution  on  the  ground  that  the 
Myl.  &  Cr.  7S4;  s.  c,  33  Beav.  200;  4  principal  (which  was  a  corporation) 
Railroad  and  Canal  Cases,  69);  Atty.  never  executed  the  bond,  but  that  its 
Gen.  V,  Del.  etc.  R.  Co.,  27  N.J.  Eq.  name  was  signed  thereto  without 
631;  Meredith  r.  Say  re,  32  N.  J.  Eq.  authority.  The  surety  made  no  effort 
S57'»  Provolt  T'.  Chicago  etc.  R.  Co.,  57  for  eight  months  to  ascertain  whether 
Mo.  256;  Pettibone  V.  La  Crosse  etc.  R.  the  attorney  who  assumed  to  represent 
Co.,  14  Wis.  443,  447;  Sheldon  v,  the  principal  had  authority;  his  cosurety 
Rockwell,  9  Wis.  180;  Carson  t».  Cole-  was  dead;  the  residence  of  the  corpora- 
man,  3  Stock.  (N.  J.)  106.  And  it  does  tion  was  in  a  distant  State,  and  the 
not  alter  the  case  that  complainant  at  surety  took  no  steps  to  defend  against 
the  time  when  the  lot  was  taken  proceedings  on  the  bond.  Held,  that 
supposed  the  railroad  company  were  he  was  not  entitled  to  injunction, 
entitled  to  enter  and  take  the  land  Clegg  v.  Darragh,  63  Tex.  357, 
under  the  statute.  Greenhalgh  r.  AYhere  the  annexation  proceedings 
Manchester  etc.  R.Co.,  3  Myl.  &  Cr.  784.  are  of  doubtful  legality,  or  even  clearly 

The  general  rule  is,  that  if  a  corpora-  illegal,  if  the   residents   and   property 

tion,  having  the  right  to  take  lands  in  owners  of   the  annexed   territory   are 

the  exercise  of  the  power  of  eminent  guilty  of  laches  and  neglect  in  asserting 

domain,    enters    upon    them     without  their  legal  rights,  and  acquiesce  for  a 

making  just  compensation  to  the  owner,  number  of  years  in  the  validity  of  such 

a  court  of  equity  will  intervene  for  the  annexation,   during    which    time   they 

protection    of   the    owner    until    such  voted  for  city  officers,  and  were  repre- 

compensation   is  made;  but   the  appli-  sented  in  the  common  council  of  the 

-cation  must   be   seasonably  made,  the  city  by  counctlmen  of  their  own  selec- 

right  to  relief  being  lost  by  laches  in  tion,  and  by  their  action  and  the  votes 

seeking  the   protection   of    the  court,  of  their  representatives  large  debts  were 

Western  Union  Tel.  Co.  f.  Judkins,  75  contracted  oy  the  city  for  its  improve- 

Ala.  428.  ment,  in  all  the  bene&ts  of  which  they 
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13.  Seal  Property. — The  proper  office  of  the  court,  upon  an 
application  for  an  injunction  affecting  the  title  to  real  estate,  is 
not  to  ascertain  the  existence  of  a  legal  right,  but  solely  to  pro- 
tect  the  property  until  that  right  can  be  determined  by  the  juris- 
diction  to  which  it  properly  belongs.*     So  an  injunction  will  be 

8hared,    such     long-continued     acqui  Md.  480;  Hart  r.  Ma/oretc.of  Aibanr, 

f^cence  in  such  annexation  constitutes  9    Wend.    (N.  Y.)  571;  Echelkamp  r. 

a  complete  equitable  defence  in  bar  of  Schrader,  45  Mo.  505;  East  etc,  R.  Co. 

this  suit  to  enjoin  the  collection  of  the  f.  East  Tenn.  etc.  R.  Co.,  75  Ala.  275; 

city  taxes.  as8cs>ed  against  the  property  Smith   z'.  Jameson,  91    Mo.  31;  Bcnner 

so     annexed     in    a    court     of    equity.  z\  Kendall,  2\    Fla.  584;  Gatewood  r. 

Logansport  r.  La  Rose,  99  Ind.  117.  Leak,   99    N.   Car.    375.   Eskridge   :. 

To  justify  resort  to  a  court  of  equity  Eskridge,    51      Miss.     522;    Perry    :. 

to  stay  the  collection  of  public  revenues,  Parker,  i    Woodb.  &   Si.  (U.  S.j  2S0; 

the   party    must   make  a  case   strictly  Pills  worth  t*.  Hopton,  6  Ves.  50,  Smith 

within  the  bounds  of  equity  jurisdiction  v.  Collyer,  8  Ves.  89. 
— an  injury  otherwise  not  remediable;        The  plaintiffs  filed  a  bill  in  equity  to 

and   he   must   seek    and  prosecute   his  restrain  the  defendant  from  erecting  a 

remedy  with  promptitude.      American  house    partly  on    ground  claimed   bj 

Dock  etc.  Co.  :•.  School  Trustees,  35  N.  the  plaintiflfe,  and  from  using  the  wail 

J.  Eq.  181.  of  the  plaintiffs*  house  as  a  partv  wall 

An  act  of  the  lejcislature  providing  The  defendant  resisted   the  application 
a  stock  law  for  a  county,  enacted  that  and    set    up   a   title    in   himself.     C)n 
upon  the  written  petition  of  a  majority  appeal    from    a  decree  'of  the   court 
of  the  registered  voters  of  certain  town-  below,  making  the  mjunction  perpetual, 
ships,  presented   to   the  commissioners  and  thereby  prohibiting  the  defenda.nt 
and     justices    at    their    regular     joint  from  erecting  his  building,  and  rcquir- 
meeting  in  June,  1SS5,  they  might,  by  ing     him     to     remove     the    building 
resolution,  suspend  the  operation  of  the  materials  from  the  ground  in  dispute, 
act  in  such  townships.     The  registered  and  the  joists,  etc.,  inserted  in  the  wail 
voters    of    some    of    these    townships  of  the   plaintiffs*   house,   it  was  Mi. 
prepare^!  the  petitions  and  sent  them  to  that  the  court  below  erred  in  under- 
the  joint  meeting,  but  on   account   of  taking  to  determine  the  legal  title  in 
some     disorder     in     the     meeting     it  controversy,     and      in     making     the 
adjourned  without  acting  on  them,  and  injunction     perpetual.       Clayton     r. 
the  commissioners  proceeded  to  build  a  Shoemaker,  07  Md.  216. 
common  fence  around  the  entire  county.         Where  land  is  levied  on  in  execution, 
Ilcld^  first,  that  the  petitioners  had   a  and  claims  are  successively  interposed 
right  to  be  heard,  and  as  this  had  been  and  withdrawn,  equity  will  restrain  the 
denied,    another    meeting     should     be  claimant  from  withdrawing  his  claim, 
called   for   that   purpose,  although   the  and  the  holder  of  the  title  from  tram- 
petitioners   had    unnecessarily  delayed  ferring  the  same,  until  the  rights  of  the 
bringing  their  action.     Second,  that  the  parties  can  be  heard   and  adjudicated, 
words  of  the  act  do  not  make  it  obli-  Fields  xk  Ralston,  30  Ga.  79. 
gatory   on   the    justices   and   commis-         A   bill  was  filed  by  purchasers  for 
sioners  to  exclude  the  townships  on  the  specific   performance  of  a  contract  to 
filing  of  the  petitions,  but  it  is  left  to  sell  land.     The  bill  suggested  that  the 
their     discretion.        Third,     that     the  bargainor  could  not  make  a  good  title, 
restraining  order  should  not  put  a  stop  and    prayed    that,  until    he    could,  he 
to  the  work  on  the  fence  altogether,  but  should  be  enjoined  from  enforcing  a 
only  on  such  portions  as  would  interfere  judgment    obtained    by    him    for   the 
with  the  rights  of  the  petitioning  town-  purchase  money.     The"  defendant  filed 
ships,  if  the  meeting  should  conclude  to  a  deed  with  the  bill,  and  such  deed  wif 
exempt  them  from  the  operation  of  the  alleged  to  convey  a  good  title.    H^ld, 
act.     McNair  t».  Bucombe   Co.,  93   N.  that  in  such  cases  it  was  the  practice  of 
Car.  370;  Grady  v,  Comm.,  74  N.  Car.  the  court  to  continue  the  preliminarr 
loi;  Bushman   v,  Comm.,  80   N.  Car.  injunction    which    had    been    tlreadv 
131.  obtained   in   the  case,  until    a  report 
I.Clayton    v.   Shoemaker,  67    Md.  should  come  in  from  the  master  upon  a 
220;  Chesapeake  etc.  Co.  v.  Young,  3  reference  to  him  as  to  the  sufficiency  of 
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granted  to  preserve  the  property  pending  the  litigation.^ 

(a)  Actions  Involving  Title  to  Real  Estate, — As  a  general  rule, 

a  court  of  equity  will  not  enjoin  proceedings  at  law  which  affect 
the  title  to  real  property,  except  in  case  of  fraud,  accident  or 
mistake.*  To  authorize  the  interference  of  a  court  of  equity  in 
other  cases,  it  must  clearly  appear  that  the  remedy  at  law  is  in- 
adequate.* 

the  title  tendered.    Kilpatrick  v.  Harris,  ment  of  .the  property  to  the  California 

Phill.  (N.  Car.)  Eq.  222.  Consolidated  Mining  Company,  omit- 

1.  Hess  V.  Winder,  34  Cal.  270.  ting    the   objectionable    addition     ex- 
Plaintiffs  commenced  action  against  pressed  in  the  deed.      It  may  be  admit- 

several  defendants  for  the  possession  of  ted  that  if  the   plaintiff  holds  a  valid 

land   on   which   was  standing  a  large  certificate   of  sale  for   nonpayment  of 

crop  of  unharvested  grain,  and  to  set  taxes,  he  may  have  the  sale  under  exe- 

aside  a  conveyance  of  the  land  made  by  cution  enjoined,  on    the  ground   that 

one  of  said  defendants  to  the  others,  on  such  subsequent  sale  would  be  a  cloud 

the  ground  that  it  was  made  in  fraud  upon  his  title  or  his  right  to  have  title, 

of  the  rights  of  plaintiffs.     Held^  firsts  But,  in   endeavoring  to  have  the  sale 

ithat  the  grain  crop  was   part  of  the  enjoined,  he   must  aver  and  show  that 

land  and  plaintiffs  were  entitled  thereto  he  has  full  right  to  protection ;  in  other 

if   entitled    to   recover  the   land,  and  words,  that  everything  has    occurred 

second    that    an    order    made    by  the  which  would  be  necessary  to  occur  in 

court,  pendente    lite,    restraining    de-  order  to  vest  in  him  the  right  claimed." 

fendants  from  alienating  or  encumbering  It  was  held  that  injunction  should  be 

the    land     during    the    litigation    and  refused  on  the  ground  that  the  plaintiff 

appointing  a  receiver  to  take  possession,  had  an  adequate  remedy  at  law. 

harvest  and   preserve  the  grain  crop,  But  an   equitable  owner  of  lands  in 

was  properly  made.    Corcoran  v.  Doll,  actual  possession   and  claiming  title  in 

35  Cal.  476.                              ^  fee  simple  can  maintain  a  bill  to  enjoin 

2.  Rogers  v.  Cross,  3  Chand.  (Wis.)  a  suit  in  ejectment  brought  against  him 
34,  Evans  v.  Lovengood,  i  Jones  Eq.  by  persons  claiming  under  a  succession 
(N.  Car.)  298,  Cameron  1%  White,  3  of  conveyances  given  in  bad  faith  and 
Tex.  152,  Crawford  v.  Paine,  19  Iowa  for  the  purpose  of  defeating  creditors; 
172;  Lamb  v.  Drew,  20  Iowa  15.  and  in  the  same  bill  he  can  also  ask  for 

Damschroeder  t*.   Thias,  51  Mo.  100.  a  release  of  the  apparent  title  held  by 

The  complainant  and  defendant  were  such  claimants.     McKibbon  v,  Bristol, 

the  owners  of  adjoining  town  lots.  The  50  Mich.  319. 

complainant  employed  a  surveyor  to  PossasBlon  of  Land  Acquired  1>y  Force. 
fix  the  dividing  line  between  the  lots,  — When  possession  of  land  is  acquired 
which  the  surveyor,  by  mistake,  mis-  by  such  force  as  to  entitle  the  party 
located  and  thereupon  complainant,  evicted  to  maintain  an  action  of  forcible 
supposing  that  he  was  building  upon  his  entry  and  unlawful  detainer,  equity 
own  land,  inadvertently  placed  a  small  will  not  entertain  a  bill  founded  on 
part  of  his  house  a  few  inches  over  on  such  possession,  to  enjoin  the  action, 
defendant's  lot,  the  defendant  being  and  to  remove  a  cloud  from  complain- 
also  then  unaware  of  the  encroach-  ant's  title  to  the  land.  Turnley  v. 
ment.  Held,,  that  equity  would  not  Hanna,  67  Ala.  loi. 
enjoin  an  action  of  ejectment  by  de-  8.  Thus  where  a  sale  of  real  estate 
fendant  against  complainant  to  recover  upon  execution  would  transfer  no  title 
possession  of  the  strip  so  built  upon,  to  the  purchaser,  but  would  cast  a  cloud 
Kirchner  r.  Miller,  39  N.J.  Eq.  355.  on   the  title    of   the    complainant,    as 

Hall  V.  Theisen,  61  Cal.  524,  was  an  where  land  had  been  sold  to  a  bona  fide 

action  brought  to  obtain  an  injunction  purchaser  under  an  execution  to  enjoin 

restraining  the  defendants  from  selling  a  sale  under  an  elder  judgment  the  lien 

certain  real   property  under  an  cxecu-  of  which  had  become  dormant.   Norton 

lion.      The   plaintiff  claimed   under  a  v.  Beaver,  5  Ohio  178;  Bank  v,  Shultz, 

tax  sale  and  deed;  the  defendants  were  2  Ohio  471.     So  where  the  defendant  is 

proceeding  to  sell  under  an  execution  in  possession  under  an  equitable  title 

against  the  prior  owners.    The  court  which  is  not  available  as  a  defence  in 

said:  **The  complaint  alleges  an  assess-  an  action  at  law  to  recover  the  posses- 
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A  mere  denial  of  the  plaintiff's  title  by  the  defendant  will  not 
prevent  the  court  from  granting  an  injunction,  especially  in  cases 
of  irreparable  injury.^  But  ordinarily  the  injunction  will  be 
refused  against  a  defendant  in  possession  until  the  title  is  estab- 
lished at  law.* 

sion.     De  Groot  v.  Receivers,  2  Green  to  be  void.     A  bill   asking  such  relief 

Ch.  198;    Schlecht's  Appeal,  60  Pa.  St.  on  such  ground  is  properly  demurrable. 

172;  Pfeltz  V.  Pfcltz,  14  Md.  376;  Tom-  Marshall  v.  TurnbuU,  34  Fed.  Rep. 

linson  tf.  Kubio,  16  Cal.  202;  Tevis  t;.  827. 

Ellis,  25  Cal.  515;  Christie  t;.  Hale,  46  2.  EskHdge    v.    Eskridge,  51    Miss. 

111.  117;  Pettit  V,  Shepherd,  5  Paige  (N.  522;  Chesapeake  etc.  Co.  v.  Young,  3 

Y.)  493;   Key  etc.   Co.   v.  Munsell,  19  Md.  480;  Pillsworth  x'.  Hopton,  6  Ve*. 

Iowa  305;  Bennett   zk  McFadden,  61  50;  Smith  v.  CoUyer,  8  Ves.  89;  Hart 

111.   334;    Vogler  V.   Montgomery,    54  v.  Mayor  etc.  of  Albany,  9  Wend.  (N. 

Mo.    577;    Uhl    v.  May.  5   Neb.    157;  Y.)    571;  Echelkamp  v.   Schrader,  45 

Pixley  V,  Huggins,  i^Cal.  127;  Oakley  Mo.  505;  Preston  v.   Smith  (Mo.),  26 

V,  Williamsburgh,  6  Paige  (N.  Y.)  262.  Fed.  Rep.  884;  Old  Telegraph  M.  Co.  v. 

But  see  controy  Coughron  v.  Swi(\,  18  Central    S.   Co.,  i    Utah  331;  Carr  v- 

111.  414.  Pensacola  City  Co.,  19  Fla.  266;  Perry 

1.  Callin   V.  Valentine.  9   Paige  (N.  v.  Parker,  i  Woodb.  &  M.  (U.  S.)  280. 

Y.)  575;  Atty.  Gen.  v.  Nichol,  16  Ves.  See  Jersey  City  Gas  Light  Co.  v.  Con- 

738;  Crawford  v.  Paine,   19  Iowa  172;  sumers*  Gas  Co.,  40  N.J.  Eq.  427. 

Lamb  v.  Drew,  20  Ipwa  15.  An  injunction  will  not  lie  as  an  orig- 

On  motion  for  a  preliminary  injunc-  inal  and  independent  proceeding  to  de- 

tion  to  restrain  defendant   from  laying  termine    the    title   to   land  and  mines 

its   railroad   track  over  lands  to  which  located  thereunder,  where  the  same  are 

both    parties  claimed   title,   and    from  held  by  the  defendants,  under  claim  of 

digging  and  removing  gravel  therefrom,  right  and  col<fr  of  title.  Smith  r.  Jame- 

it  appeared   that  the  chief  value  of  the  son,  91  Mo.  13, 

land  was  the  gravel  beneath  its  surface.  So  an   injunction  will  not  be.  granted 

and   that  defendant's    agents   had  ex-  on  a  petition  alleging  that  complainant 

pressed    a    determination    to     remove  is  in  possession  of  land  and  has  a  good 

gravel  from,  and  defendant  had  graded  title  thereto,  but  apprehends  that  de- 

a   roadway   for   a  railroad   across,  the  fendant  may  attempt  to  sell  it, and  ask- 

land.    Held^  that  as  the  acts  of  defend-  ing  the  court,  before  his  right  is  invad- 

ant  woriced    an    irreparable  injury  to  ed,  to  adjudge  that  his  title  is  good,  and 

and  destroyed   the   inheritance,  a  pre-  restrain  defendant  from  interfering  with 

liminary  injunction   should   issue  until  it.    Gatewood    v.    Leak,    99  N.  Car. 

the   titles  were  settled.    Following  11  375. 

Atl.  Rep.  495;  Newall  v.  Stafford ville  Averments  in  a  bill  filed  by  one  rail- 
Gravel  Co.  (N.J.)  13  Atl.  R.  270.  road   corporation   against    another,  to 

The  mere  fact  that  some  one  has  as-  enjoin  the  defendant  from  constructing 
serted  a  claim  on  the  land,  and  that  its  railroad  on  the  complainant's  right 
fact  is  generally  known  in  the  commu-  of  way,  that  the  defendant  has  wrong- 
nit}'  where  the  land  is  situated,  is  insuf-  fully  taken  possession  of  lands  of  which 
6cient  to  justify  a  court  of  equity  in  the  complainant  was  possessed,  and  is 
restraining  a  sale  under  a  trust  dfeed  appropriating  the  same  to  its  uses,  that 
given  to  secure  the  purchase  money  on  it  had  not  proceeded  to  the  condemna- 
the  land.  Kinpor  v,  Rawson,  30  W.  tion  of  the  lands  in  the  mode  prescribed 
Va.  345.  by  law,  and   had   not,  in   obedience  to 

So  while  the  court  having  jurisdic-  the  constitution,  made  just  compensa- 
tion of  a  defendant  may  no  doubt  en-  tion  therefor,  give  the  court  jurisdiction 
join  him  from  wasting  or  interfering  to  prevent  the  further  invasion  of  the 
with  property,  or  asserting  title  thereto,  property  of  the  defendant,  without 
though  the  property  be  situated  in  a  rep^ard  to  any  question  of  irreparable 
foreign  country,  it  will  not  grant  such  injury.  If,  however,  in  such  case,  the 
injunction,  asked  for  on  the  sole  ground  right  and  title  of  the  complainant  are 
that  certain  acts  of  the  officials  of  a  not  clear,  or  if  the  whole  controversy 
foreign  government,  creating  defend-  resolves  itself  into  a  nak^d  dispute  as 
ant*8   title  to  the  property,  are  alleged  to  the  strength  of  the  legal  title,  and  it 
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{b)  Disposition  of  Debtor's  Property, — A  debtor  will  not  be 
enjoined  from  disposing  of  his  property  in  fraud  of  his  creditor 
until  such  creditor  has  obtained  judgment.^ 

(r)  A  stranger  to  the  title  of  real  property,  though  in  possession, 
cannot  go  into  equity  and  enjoin  the  purchasers  and  owners 
thereof  from  setting  up  and  enforcing  their  title  on  the  ground 
that  it  was  fraudulently  acquired.* 

{d^  Encroachments  on  Land. — Equity  will  enjoin  encroach- 
ments upon  land  by  making  excavations,  erecting  permanent 
buildings  and  the  like.* 

is  not  shown  that  an  action  of  trespass  house  are  sought  to  be  enjoined  as  an 

or  of  ejectment  will  not  afford  all  nee-  irreparable   trespass.     Harper   v.   Mc- 

essary  relief,  the  court  will  not  inter-  Elroy,  42  N.J.  Eq.  280. 

vene  by  injunction.     East  etc.  R.  Co.  r.  But  in   Kinsport  v.   Rawson,  30  W. 

East  Tenn.  etc.  R.  Co.,  75  Ala.  275.  Va.  345,  it  was  held  that  equity  will  en- 

In  a  contest  between  two  sets  of  trus-  join  the  collection  of  purchase  money 
tees  of  a  camp-meeting  ground,  one  on  land,  on  the  ground  of  defect  of 
holding  an  appointment  under  the  title,  after  the  vendee  has  taken  posses- 
quarterly  conference  of  the  MethocMst  sion  under  conveyance  from  the  ven- 
church,  and  the  other  under  a  grant  from  dor,  with  general  warranty,  if  the  title 
the  superior  court,  by  virtue  of  authori-  is  questioned  by  a  suit,  either  pending 
ty  claimed  to  be  derived  from  the  act  or  threatened,  or  if  the  purchaser  can 
of  1872,  Code,  §  1677,  and  both  claim-  show  clearly  that  the  title  is  defective, 
ing  to  hold  the  title  for  the  use  of  the  1.  Wiggins  v.  Armstrong,  2  Johns. 
Methodist  church  of  Warren  county  (N.  Y.)  Ch.  144.  In  Angell  v.  Draper, 
for  camp-meeting  worshijj,  and  no  alle-  i  Vern.  399,  it  was  held  ihfit  the  creditor 
gation  being  made  that  either  has  in-  must  have  completed  his  title  at  law  by 
terfered  or  threatens  to  interfere  with  judgment  and  execution,  before  he  can 
the  beneficiaries  in  the  enjoyment  of  the  question  the  disposition  of  the  debtor's 
religious  worship  at  said  camp  ground,  property.  And  in  Bennett  v.  Mus- 
equity  will  not  interfere  by  injunction,  grave,  2  Ves.  51,  and  in  a  case  before 
but  will  leave  the  parties  to  settle  the  Lord  Nottingham,  cited  in  Batch  v. 
legal  title  by  information  in  the  nature  Wastall,  i  P.  Wms.  445,  the  same 
of  a  quo  warranto.  Harris  i^.  Pounds,  doctrine  was  declared.  The  reason  of 
64  Ga.  121.  the  rule    seems  to  be  that  until   the 

To  entitle  a  party  to  relief  on  a  bill  creditor  has  established  his  title  he  has 

in   equity  filed  by  him  to  enjoin  a  sale  no  right  to  interfere  and  it  would  lead 

of  property   claimed  by  him,  which,  if  to     an     unnecessary    and    perhaps    a 

the  sale  occurred,  would  be  a  cloud  on  fruitless  and  oppressive  interruption  of 

his  title,  he  must  show  title   in  himself,  the    exercise  of   the    debtor's    rights. 

If  he  fails  to  do  so  he  cannot  be  injured  Unless  he  has  a  certain  claim  upon  the 

bv  such  a  sale.     Benner  v.  Kendall,  21  debtor    he    has   no    concern  with  his 

F'la.  584.  frauds. 

The  rule  that  an  injunction  will  not  2.  Treadwell  v.  Payne,  1  s  Cal.  496. 

issue  unless  the  complainant's  right  to  Where  it  appears  on  the  face  of  a  bill 

the   subject  matter  in  dispute,  and  also  of   complaint   that    the    complainants 

to  the  remedy,  is  clear,  applied   to  a  have  no  title  or  interest  in  the  land,  the 

case  where  complainant  verbally  rented  sale  of  which  is  sought  to  be  enjoined, 

a  lot,  and  claims  also  to  have  rented  an  they  have    no    standing    in    court    to 

adjoining   lot,  which  the   landlord  has  enable    them    to    maintain  their  suit 

sold  to  the  defendant,  his  tenure  of  the  Setz  v.  Unna,  6  Wall.  (U.  S.)  327. 

latter  lot  being  disputed,  and,  at  best,  3.  Chicago  etc.  R.  Co.  v.  Porter,  73 

appearing  to  be  a  mere  verbal  licence  to  Iowa  426;  Clayton   v.  Shoemaker,  67 

cross  it,  which  could  be  revoked  at  any  Md.  216. 

time  by  the  landlord,  and   was,  in  fact.  Equity   will   restrain    a  corporation 

revoked  by  his  conveying  the  lot  to  the  from  entering  upon  land  and  commit- 

defendant,  whose  acts  in  cutting  trees  ting     irreparable     injury,     where      a 

and    diggjng    a  cellar    thereon    for  a  permission  to  enter  has  been  granted 
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{/)  Judicial  Sale  oj  Real  Estate, — In  the  absence  of  fraud  or 
gross  injustice,  and  irremediable  injury,  courts  of  equity  will  not 
entertain  jurisdiction  in  restraint  of  judicial  sales  of  real  estate 
under  executions  against  third  parties  having  no  title  to  the 
property  sold.* 

(/)  Cloud  Upon  Title, — A  chancery  court  has  the  power  to  in- 
tervene and  prevent  the  sale  of  real  estate  under  legal  process 
upon  the  allegation  that  such  a  proceeding  would  culminate  in 
casting  a  cloud  upon  complainant's  title.* 

(^)  Deject  ire  Title, — In  the  case  of  an  unexecuted  contract 
for  the  sale  of  real  estate,  the  vendee  is  entitled  to  have  that  for 
which  he  contracts  before  he  can  be  compelled  to  pay,  and,  if  the 
vendor  has  no  title  at  the  time  he  agreed  to  convey,  equity  will 


upon  the  express  condition  that  such  lingsworth,  27  Ind.  115;  Budd  t.  Long, 

injury  should  not  be  inflicted.  Unangst's  13  Fla.  28S;  Bach  r.  Goodrich,  9  Rob. 

Appeal,  55  Pa.  St.  128.  La.  391. 

Where  land  is  held  in  trust  for  use  as  A  court  of  equity  will  grant  relief  bv 

a     public     square    by    the     corporate  injunction,  and    restrain    the   sale  of 

authorities  of  a  city,  by  virtue  of  St.  of  property  levied  upon,  when  the  same 

Wis.    1839,   p.   160,    §   5,  the   city  and  belongs    to    a    party   other    than   the 

adjacent  lot  owners  may  maintain  an  judgment  debtor,  who  has  no  complete 

jiction   to  restrain   private  individuals  and  adequate  remedy  at  law,  notwith- 

«  laiming   title   thereto,   from    erecting  standing  a  statute   providing  for  the 

thereon   any   superstructures   whereby  taking  of  an  indemnifying  bond  by  the 

their    lots    would    be    depreciated,   or  officer  levying  on  the  property.  Walker 

access  thereto  impeded.     Williams  v.  v.  Hunt,  2  W.  Va.  491. 

Smith,  32  Wis.  594.  A  court  of  equity  will  enjoin  a  sale  01' 

A  court  of  equity  will  not  rea^rain  real   estate  on   an  execution  against  a 

trustees  of  a  town  engaged  in  laying  out  party  not  the  owner,  upon  proof  that 

a  highway,  from  making  an  excavation  such    property  is    not    subject   to  the 

within  a  certain  distance  on  adjoining  judgment  upon   which    the   execution 

land.     Such  trustees  will  be  left  free  to  issued.     Key  City  etc.  Co.  v.  Munsell, 

act    on     their     responsibility    without  19  Iowa  305. 

any  other  restriction  than  their  sense  of  8.  Irwin  i'.  LfCwis,  50  Miss.  363;  Pettit 

duty  and  the  laws  of  the  land.     Flem-  v.   Shepherd,   5    Paige    (N.  Y.)  493; 

ing5sburg  v.  Wilson,  i  Bush.  (Ky.)  203.  Chistie  v.  Hale,  46  111.  117;  Hinckley  r. 

An  owner  of  a  lot  of  land  in  Pensa-  Haines,  69  Me.  76;  Oakley  t?,  Williams- 
cola,  fronting  on  the  bay,  is  not  entitled  burgh,  6  raige  (N.  Y.)  262. 
to  an  injunction  requiring  the  removal  See  c<?ii/ra,  Montgomery  r.McE wen, 
of  a  structure  built  in  shoal  water  in  9  Minn.  103;  Armstrong  r.  Sanford,  7 
front  of  his  lot,  and  restraining  the  Minn.  49;  overruled  in  Conkey  v. 
erectiori  of  similar  structures,  which  Dike,  17  Minn.  457. 
impede  navigation,  unless  he  has  A  court  of  chancery  will  restrain  a 
sustained  special  damage.  Alden  v.  sale  on  an  execution.  Where  it  appears 
Pinney,  12  Fla.  348.  that  a  deed   acquired   at  such  a  sale 

1.  High    on    Inj.,    ^    367;  Freeman  would  only  be  a  cloud  on  the  title  of  a 

V.    Elmendorf,  3    Halst.    (N.    J.)  655;  ^^na/f^/e  purchaser.     Christie  v.  Hale, 

Cousjhron  v.  Swift,  18  111.  414;  Bouldin  46  Ifl.  117;  Norton  v.  Beaver,  5  Ohio 

V.  Alexander,  7   Mon.  (Ky.)  425;  Wat-  178;  Bank  of  U.  S.  r.  Schultz,  2  Ohio 

kins  V.  Logan,  3   Mon.  (fcy.)  21;  Hall  471;  Bennett  v,  McFadden,  61  111-334' 

V.  Davis,  5  J.  J.  Marsh  (Ky.)  290;  Hen-  Vogler  v.  Montgomery,  54   Mo.  57;; 

derson  v.  Morrill,  12  Tex.  i;  Carlin  v.  Uhl  v.  May,  5  Neb.  157;  Key  City  etc. 

Hudson,    12    Tex.    202;    Whitman    v.  Co.  i».  Munsell,  19  Iowa  305;  Pixie v : 


3  J.  J.  Marsh.  709;  McCulloch  v.  Hoi-    493. 
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enjoin  bini  from  proceeding  at  law  upon  the  vendee's  bond  for 
the  purchase  money.* 

(K)  Ejectment. — ^A  court  of  equity  will  not  restrain  a  person 
from  the  assertion  of  a  title  to  real  estate  in  ejectment  proceed- 
ings unless  the  case  is  entirely  free  from  doubt.* 

(/)  Writ  of  Restitution. — One  who  is  the  owner  of  land  and  in 
possession  of  the  same  is  not  entitled  to  an  injunction  to  restrain 
a  sheriff  from  executing  a  writ  of  restitution  issued  on  a  judg- 
ment rendered  against  third  parties  to  which  judgment  the  plain- 
tiff is  a  stranger!* 

(/)  Landlord  and  Tenant. — A  court  of  equity  will  in  a  proper 
case  grant  an  injunction  to  restrain  the  tenant  from  doing  a  cer- 
tain act,  whether  it  amounts  to  waste  or  not,  provided  it  be 
directly  contrary  to  the  tenant's  own  covenant,  or  even  in  con- 
travention of  an  agreement  which  may  be  inferred  from  the 
course  of  dealing  between  the  parties.* 

{k)  Homesteads. — The  court  of  equity  freely  extends  relief  for 
the  purpose  of  preventing  an  enforced  sale  under  execution  of 
premises  in  the  actual  occupancy  of  the  debtor  as  a  homestead, 

1.  Doreey's  Admr.  r.  Hobbs,  lo  Md.  462;  Pratt  v.  Brett,  2  Madd.  62;  FarV 
412;  Roger  V.  Kane,  5  Leigh  (Va.)  rant  v.  Lovel,  3  Atk.  723;  Pulteney  v. 
606;  Clarke  v.  Hardgrove,  7  Gratt.  Shelton,  5  Yes.  147;  Walton  v.  John- 
(Va.)  399;  Miller  v.  Argyle's  Exr.,  5  gon,  15  Sim.  352;  Baugher  f.  Crane,  27 
Leigh  (Va.)  460;  Gay  v,  Hancock,  i  Md.  36;  Maddox  v.  White,  4  Md.  72; 
Rand.  ( Va.)  72;  Yonge  v.  McCormick,  Steward  v.  Winters,  4  Sandf.  (N,  Y.) 
6  Fla.  368;  Bullit's  Exrs.  r.  Songster's  Ch.  587;  Douglass  v,  Wiggins,  i 
Admrs.,  3  Munf.  (Va.)  55.  Contra^  Johns.  (N.  Y.)  Ch.  435;  Lewis  v. 
Abbott  V.  Allen,  2  Johns.  (N.  Y.)  Ch.  Christian,  40  Ga.  187;  Thomas  f.  Jones, 
^19;  Bumpus  V.  Plainer,  1  Johns.  (N.  i  Y.  &  C.  510;  Parker  v.  Garrison,  61 
Y.)  Ch.  213;  Swain  v.  Burnley,  1  Mo.  111.  250. 

404;  Wilkins  v.    Hogue,  2  Jones   (N.        The  plaintiff  leased   premises  to  A, 

Car.)  Eq.  479;    Beale    v.    Seiveley,  8  who  covenanted   that  the  same  should 

Leigh  (Va.)   658;  Gayle   r.  Fattle.  14  not  be  used  for  any  purpose  ex:tra-haz- 

Md.  69;  Truly  v.  Wanzer,  5   How.  (U.  ardous  on  account  of  the  fire;  and  also 

S.)  141;  Senter  v.  Hill,  5  Sneed  (Tenn.)  not  to  underlet.     Heldy  that  where  the 

505;  Elliott  V.  Thompson,  4  Humph,  premises  were  used  for  and   extra-haz- 

(Tenn.)  99.  ardous  purpose  by  an  under-tenant  of  A, 

2.  Stockton  V.  Williams,  i  Doug,  the  plaintiff  might  enforce  the  covenant 
(Mich.)  546.  See  also  Savage  v,  Allen,  as  to  the  use  of  the  premises,  by  injunc- 
54  N.  Y.  458;  Bishop  of  Chicago  v,  tion  against  A  and  his  tenant,  and  in 
Chiniquy,  74  III.  317.  Where  a  party  the  same  action  obtain  damages  for  the 
who  was  in  full  possession  of  certain  real  breach  against  A.  Giliilan  x;.  Norton, 
estate,  the  record  title  to  which  was  in-  6  Rob.  (N.  Y.)  546. 

complete,  and  ejectment  was   brought  Where  a  lease  contained  a  covenant 

by  several  parties  as  to  a  portion  there-  on  the  part  of  the  lessee  not  to  under- 

of,  held^  that,  as   he  had  a  clear  right  let  the   premises  to  anyone  whose  busi- 

to  file  a  bill  to  quiet  his   title  to  the  re-  ness  or  signs  should  be  considered  ob- 

maining  lots,   the  question  being  the  jectionable  to  the  lessors,  it  was  held 

same  as  to  all,  it  was  proper  to  enjoin  that  an  injunction  against  making  an 

the  ejectment  suit  and  thus  avoid  mul-  objectionable  use  of  the  premises  could 

tiplicity  of  suits,  and   the  questions  in  only  issue  against  sub-lessees,  and  that 

controversy  be  determined  in  one  pro-  an  injunction  restraining  both  the  sub- 

ceeding.     Woods  v.  Monroe,  17  Mich,  lessees    and    the    original   lessee  from 

238.  making  such  use  was  erroneous.     Im- 

3.  Tevis  V.  Ellis,  25  Cal.  515.  porters  etc.  Ins.  Co.  v,  Christie,  5  Rob. 
C  Frank   v.  Brunnemari,  8  W.  Va.  (N.  Y.)  169. 
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and  which  are  protected  from  levy  and  sale  under  the  homestead 
exemption  statutes  of  the  State.*  • 

14.  Sale  of  Mortga|^  Property. — The  power  of  sale  in  a  mort- 
gage is  conferred  for  the  purpose  of  effecting  a  speedy  payment 
of  the  mortgage  debt.  The  power  is  conferred  alone  by  the 
contract  between  the  parties,  and  is  to  be  governed  by  the  terms 
therein  set  forth,  modified  in  some  of  the  States  by  statute.  In 
the  absence  of  fraud  or  other  illegal  means  in  obtaining  the 
mortgage,  the  .mortgagee  who  exercises  his  right  of  foreclosure 
in  the  mode  pointed  out  in  the  power  will  not  be  enjoined,  al- 
though he  act  contrary  to  the  desire  and  interest  of  the  mort- 
gagor.2 

\a)  Tender. — The  amount  justly  due  upon  a  mortgage  must  be 
tendered  to  mortgagee  where  the  mortgagor  admits  in  his  bill 
that  a  portion  of  the  debt  is  justly  due.^ 

1.  Colley  T'.  Duncan.  47  Ga.  668;  While  courts  permit  the  use  of  pow- 
Brown  Admr.  v.  Thornton,  47  Ga.  ers  of  sale  in  mortgages,  they  regard 
474;  Judd  V.  Hatch,  31  Iowa  491;  Irwin  them  with  much  suspicion  and  watch- 
V.  Lewis,  50  Miss.  363;  Johnson  i».  fulness,  and  will  enjoin  their  execution 
Griffin  etc.  Co.,  55  Ga.  691;  Tucker  z\  when  an  attempt  is  made  to  use  them 
Kenniston,  47  X.  H.  267.  See  also  for  the  purpose  of  oppressing  or  ob- 
Loeb  r.  McSfahon,  89  III.  487:  White  tatning  an  unfair  advantage  over  the 
V.  Givens,  29  La.  An.  571;  Moore  v.  mortgagor.  Gooch  i'.  Vaughan,  92  N. 
Granger,  30  Ark.  574.  Car.   610;  Komegav  r.    Spicer,  66  N. 

2.  McCormick  v.  Hartley,  107  Ind.  Car.  95;  Mosly  i\  Hodge,  76  N.  Car. 
248;  Gorch  V.  Vaughan,  92  N.  Car.  387;  Pritchard  i'.  Sanderson,  S4  N. 
610;  Carpenter  v.  Black  Hawk  etc.  ('o..  Car.  299;  Welch  v.  Whittemore,  25  Me. 
65  N.  Y.  43.  See  Armstrong  v.  San-  86;  Walker  t-.  Radford,  67  Ala.  446.  - 
ford,  7  Minn.  49;  Walker  v.  Radford,  Contracts  for  the  maintenance  of 
67  Ala.  446;  Korncgay  v,  Spicer  76  N.  suits,  or  for  champerty,  are  void.  \ 
Car.  95;  Woodruff  v.  Halsey,  8  Pick,  mortgage,  given  as  a  security  for  the 
(Mass.)  333;  Welch  r.  Whittemore,  25  performance  of  such  a  contract,  beins; 
Me.  86;  Mosly  v.  Hodge,  76  N.  Car.  founded  on  an  illegal  consideration,  and 
3S7;  Pritchard  v.  Sanderson,  84  N.  contravening  public  policy,  a  court  of 
Car.  299;  Pierson  t*.  Ryerson,  i  Mc-  equity  will  interfere  and  restrain  the 
Cart.  (N.J.)  181;  High  Shoals  etc.  Co.  mortgagee  from  executing  a  power  of 
V.  Grier,  4  Jones  (N.  Car.)  Eq.  132;  sale  it  may  contain.  Gilbert  r.  Holmes 
Piatt  V.  McClure,  3  Woodb.  cV  M.  (U.  64  111.  548. 

S.)  151;  Brown  r.  Cherrv,  56  Barb.  (N.  A  mortgagee  of  personal  propertv. 
Y.)  "35;  s.  c,  38H0W.  (S'.'Y.)  Pr.  352;  notwithstanding  the  mortgage  debt  is 
Bridgers  v.  Morris,  90  N.  Car.  32.  not  due,  and  without  regard  to  the 
Robertson  t'.  Norn's,  4  Jur.,  N.  S.  155.  solvency  or  insolvency  of  the  mort- 
It  is  said:  "The  legitimate  purpose  for  gAgor,  may  maintain  a  suit  to  enjoin 
which  the  power  to  sell  in  this  defend-  the  enforcement  of  a  judgment  of  fore- 
ant's  mortgage  deed  was  given,  was  to  closure  rendered  upon  a  mortgage  exe- 
secure  him  repayment  of  his  mortgage  cuted  to  defraud  him.  McCormick  r. 
money.  If  he  uses  the  power  to  sell  Hartley,  107  Ind.  248. 
which  he  gets  for  that  purpose  for  3.  Sfoan  r.  Coolbaugh,  10  Iowa  31; 
another  purpose  from  an  ill  motive,  Cassady  t'.  Bosler,  11  Iowa  242;  Strin}?- 
to  effect  means  and  purposes  of  his  ham  x\  Brown,  7  Iowa  33;  Jenkins  v. 
own,  or  to  serve  the  purpose  of  other  Jones,  2  Gif.  99;  Robertson  v.  Norris. 
individuals,  the  court  considers  that  to  i  Gif.  421;  Davey  v.  Durrant,  1  Dc  G. 
be  what  it  calls  a  fraud  in  the  exercise  &  J.  535;  Whitworth  v.  Rhodes,  20  L. 
of  the  power,  because  it  is  using  the  J.,  Ch.  105;  Close  t».  Phipps,  7  M.  &  G. 
power  for  a  purpose  foreign  to  the  le-  586.  Rhodes  t'.  Buckland,  16 Bcav.  212; 
gitimate  purposes  for  which  it  was  Whitworth  t'.  Rhodes,  20  L.J.  (U.S.) 
given."  Ch.  105;  Vechte  v.  Brownell,  8  Paige 
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(N.  Y.;  212;  Meysenburg  v.  Schliefer,  rey  v.  French,  69  N.  Car.  308;    Rob- 

46   Mo.   209;    Powell  V  .  Hopkins,  38  inson    r.    Maguire,    9  Ired.    Eq.    26S; 

Md.  I.  Pierson  v.  Ryerson,  i   McCart.  (N.J.) 

Where  complainant  prays  an  injunc-  181. 

tion  to  restrain  the  sale  of  land  under  a  Where,   after  the    foreclosure    of   a 

trust   deed,   but    does   not   tender    the  mortgage,  the  defendant  filed  an  at!ida- 

amount  admitted  in  his  bill  to  be  due,  vit  of  illegality  to  the  execution  thereoiv 

the  injunction   sliould   not  be  granted,  upon  the  ground  that  it  had  been  paia» 

Stringham  v.  Brown,  7  Iowa  33.  and  the  issue   formed   by  such  affidavit 

A   tender  to  pay   a    particular   sum  was  passed  upon  by  a  jury,  who  found 

without   producing  the   money,   under  in  favor  of  the  plaintift' in^*.  yV/.,  upon 

^  1S16,  Iowa  Rev.  of  i860,  must  be  made  a  bill  then  filed  to  enjoin  the  execution, 

in  writing.  Cassady  v.  Bosler,  11  Iowa  an  injunction  should  have  been  refused. 

242.  Neal  V.  Henderson,  72  Ga.  209.     Com- 

Where  a  person  applies  to  equity  for  P<tre  Brown  v.  Boynton,  (x)  Ga.  754. 

relief   against    usurious  contracts,    he  Parties. — In  a  bill  by  an  administrator 

must  tender  or  offer  to  pay  the  princi-  to  enjoin   a   sale  of  real   estate  by   a 

pal  and  the  legal  rate  of  interest,  or  the  trustee,  on  the  ground  that  the  debt  has- 

court  will  not  take  jurisdiction.     Tooke  been  paid  by  the  debtor  in  his   lifetime, 

z\    Newman,    75    III.  215;    Walker  v.  the  heirs  of  the  grantor  are  necessary 

Cockey,  38  Md.  75.  pai*ties.     Stewart  Admr.  v.  Jackson, '8 

Where  there  is  no  consideration  for  a  W.    Va.    29.      See   Beall's    Admr.    t'. 

mortgage,  and  the  rights  of  third  par-  Taylor's  Admr,,  2  Gratt.  (Va.)  532. 

ties  do    not  intervene,   no   doubt  that  A    bill    should     not     be     dismissed 

fact  may  be  shown  without  a  tender;  merely  for  the  want  of  proper  parties 

Ro  where  there  is  doubt  of  the  validity  if  it  otherwise    appears  that   plaintiffs 

of  the  mortgage,  as  where  certain  direc-  maybe  entitled  to  relief.     Jameson  v, 

tors  executed  a  mortgage  to  themselves  Deshield8,3  Gratt.  ( Va.)  4.  If,  however, 

the  sale  was  enjoined  until  the  hearing  the  plaintin  does  not  desire  to  amend, 

of  the  case.     South  Boat  Co.  v.  Muntz,  an     order     of     dismissal     is     proper. 

12   W.  R.  330.    The   party  defrauded,  Stewart  Admr.  v.  Jackson,  8  W.  Va^ 

however,  must  raise  the  objection  and  a  31. 

purchaser  from  him  cannot  do  so  with-  A  mortgagor  in  receipt  of  the  rents 

out  paying  the  entire  amount  due.    Fos-  and  profits  has  a  sufficient  interest  to 

ter  V.  Wightman,  123  Mass.  100.  enable  him  to  maintain  an  action  for  an 

The  general   rule  is  that  a  sale  by  a  injunction    to  restrain  an   injury  done 

mortgage  will   be   restrained    only  on  to    the    mortgaged    property    without 

payment  into  court  by  the  mortgagorof  joining  the  mortgagee.    F,  being  owner 

the  amount  which  the  mortgagee  swears  of   copyhold  land,  covenanted   with  S 

to  be  due  to  him;  but  this  does  not  apply  to  stand  seized  thereof  in  trust  for  him 

where  the  court  can  see  on  the  terms  of  and   his  heirs,  subject  to  a    rent,  and 

the  deed  that  this  amount  cannot   be  subject  to  a  covenant  by  S  not  to  use 

due  on  the  security.  Hill  t\  Hirkwood,  any  building  erected  thereon  as  a  beer- 

28  W.  R.  358;  Hickson   v.   Darlow,  23  house.     All   the  estate  of  S  vested  in 

L.  R.,  Ch.  D.  690;  6.  c,  48  L.  T.  449;  31  the  defendant.     F  sold  the  land  to  the 

W.  R.  417.       Nor  does  it  apply  to  a  plaintiff,    B    advancing    the    purchase 

case  where  the  mortgagee,  at  the  time  money,  and    it    was    conveyed    to    B 

of     taking    the    mortgage,    was    the  subject  to  a  proviso  for  conveyance  to 

solicitor  of  the  mortgagor.     Macleod  the  plaintiff  upon  payment  to  him  by 

T'.  Jones  (No.  i),  24  L.  R.,  Ch.  D.  289;  B    of    the    amount    advanced.      The 

s.  c,  49  L.  T.  321;  32    W.  R.  43;  53  L.  defendant  used    the    building    erected 

J.,  Ch.  145.  upon  the  land  as  a  beerhouse.     Held^ 

Paynent  and  Release. — A  mortgagor  that    upon    the    general  principles  of 

of  land,  having  paid  the  mortgage  in-  equity   the    plaintiff    was    entitled    to 

debtedness,  obtained   a   release    of  the  restrain    the  defendant   by    injunction 

mortgage,  sold  the  premises  to  a  third  from     using     the     building    for     that 

person  with  warranty.     Held,  that  upon  purpose  without  joining  B.     Clough  t*. 

the  bringing  of  a  bill  to  foreclosure  by  Marshall.  4  Ex.  D.  37. 

the  late  mortgagee,  equity  would  enjoin  Injunction  and  Recelyer. — Where  W 

the  suit  upon  application  by  the  mort-  sues    a  mortgagor  and    mortgagee    of 

gagor,  and  compel   the   mortgagee   to  personal  property,  claiming  that  he  has 

cancel  the   mortgage  upon  the  record,  an  equal  and  undivided   interest  with 

Hubbard  i;.  Jasinski,  46  111.  160;  Dock-  the    mortgagor    in    a  portion    of    the 
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(p)  Pleadings, — The  bill  for  an  injunction  must  contain  a  state- 
ment of  the  facts  which  it  is  claimed  show  fraud,  illegality  in  the 
consideration,  or  an  abuse  of  power,  whereby  the  sale  would  be 

against  good  conscience.*  An  allegation  that  the  sale  would 
materially  embarrass  and  injure  the  plaintiff  is  a  mere  conclusion, 
and  furnishes  no  ground  for  relief.* 

mortgaged  property,  and  asking  that  may  be  just,  etc.,  is  not  entitled  to  a 
the  mortgagor  and  mortgagee  shall  be  temporary  injunction  to  restrain  a 
enjoined  from  disposing  of  the  mort-  threatened  sale  of  the  property,  because 
gaged  property,  that  a  receiver  be  he  has  an  adequate  remechr  by  replevin, 
appointed  to  take  charge  of  the  same,  Minn.  Linseed  Oil  Co.  f.  Maginnis.  52 
that  the  same  be  sold,  that  the  plaintiff  Minn.  193.  See  Alston  v.  Wheatley, 
shall  receive  one  half  of  the  proceeds  of  47  Ga.  646;  Bailey  ?•.  Simpson,  57  Ala. 
the  sale  of  that  portion  of  the  same  in  523.  1 
which  he  claims  to  have  an  interest,  1.  Vaughan  r>.  Marable,  64  Ala.  60;  i 
and  that  the  proceeds  of  the  sale  of  the  Foster  v.  Re^'nolds,  38  Mo.  553;  Mont- 
remainder  of  the  property  be  used  in  gomery  v.  McEwen,  9  Minn.  103; 
paying  the  mortgage;  and  on  a  hearing  Street  v.  Rider,  14  Iowa  506;  Moss  r. 
before  the  judge,  at  chambers,  as  to  Pittingill,  3  Minn.  145;  Armstrong  v. 
whether  the  injunction  should  be  Sanford,  7  Minn.  49;  Merest  v.  Mur- 
ailowed  and  the  receiver  appointed,  or  ray,  14  L.  T.,  N.  S.  321.  See  Conkey 
not,  the  plaintiff  claims  that  his  interest  I'.Dike,  17  Minn.  457. 
in  the  property  is  of  the  value  of  $1,300,  Where  the  answer  denies  all  the  equi- 
and  admits  that  the  value  of  his  interest  ties  set  up  in  the  complaint,  and  a  peti- 
does  not  exceed  that  sum;  and  there-  tion  for  injunction  pending  the  action 
upon  the  defendants  deposit  in  court  the  discloses  no  others,  it  is  improper  to 
sum  of  $1,750,  as  security  for  any  grant  the  injunction.  Montgomery  v. 
judgment  which  the  plaintiff  might  McEwen,  9  Minn.  103. 
obtain  against  them,  and  in  pursuance  So  an  injunction  will  not  be  granted 
and  because  of  this  deposit  the  judge  to  enable  the  court  to  decree  payment 
refuses  both  the  injunction  and  the  to  the  purchaser  for  improvements 
receiver.  Held^  not  error.  Welch  v.  placed  upon  the  property  by  him, 
Henry,  32  Kan.  425.  where  there  is  no  allegation  of  the  in- 

But  the  rule  is  well  established  that  solvency  of  the  trust  estate  and  the 
inadequacy  of  the  mortgaged  premises  improvements  were  on  real  estate,  and 
as  a  security  for  indebtedness  coupled  where  there  was  no  prayer  except  for 
with  insolvency  of  the  mortgagor,  will  specific  performance.  Berrien  r. 
warrant  a  court  of  equity  in  appointing  Thomas,  65  Ga.  61. 
a  receiver  over  the  mortgaged  property  Mortgagee  alleging  that  a  senior 
and  enjoining  the  mortgagor  from  any  mortgagee  held  but  an  equitable  mort- 
interference  with  such  receiver  or  the  gage,  though  in  form  an  absolute  deed, 
property.  Ruggles  v.  Southern  Min-  and  that,  by  reason  of  usurious  pay- 
nesota  R.  Co.,  5  Chicago  Leg.  N.  no;  ments,  his  debt  was  nearly  paid,  that  he 
Brown  v.  Chase,  Walk.  (Mich.)  43;  was  about  to  sell  to  an'innocent  pur- 
Keep  V,  Michigan  Lake  Shore  R.  Co.,  chaser,  etc.;  the  evidence  being  con- 
6  Chicago  Leg.  N.ioi  ;Quincyt'.  Cheese-  flicting,  discretion  not  abused  by  grant 
man,  4  Sandf.  (N.  Y.)  Ch.  405;  Hyman  of  an  injunction.  Brumbj'  v.  6ell,  65 
V.  Kelly,  I  Nev.  179;  Hill  v.  Robertson,  Ga.  116. 

24  Miss.  368;  Lea  Ins.  Co.  v.  Stebbins,  2.  Montgomery  v.  McEwen,  9  Minn. 

8   Paige   (N.  Y.)  565;  Hill   v.  Hill,  59  103:  Foster  v.  Reynolds,  38  Mo.  553. 

Vt.  125.     See  Chapman  v.  Smith,  9  Vt.  Where  a  petition  for  an  injunction  to 

153;  Seaver  r.  Durant,  39  Vt.  103.  restrain  a  sale  under  a  deed  of  trust,  al- 

Bemedy  at  Law. — A  mortgagee  in  a  leged  that  it  was  executed  to  secure  the 

chattel  mortgage,  in  an   action  against  payment    of   a   part   of   the   purchase 

the   mortgagor  after  condition  broken,  money   of  certain    personal    property 

praying  for  an   injunction   restraining  which   the  complainant  purchased  un- 

the  latter  from  disposing  of  the  prop-  der  a  false  impression  and  belief  as  to 

erty,  and  that  the  amount  he  is  entitled  its  character,  without  alleging  either  a 

to  recover  be  adjudi^ed  a  lien  thereon,  warranty  or  false  and  fraudulent  repre- 

and  for  such  other  or  further  relief  as  sentations,  it  was  held  insufficient,  and 
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(r)  Fraud  in  the  inception  of  the  mortgage  may  be  sufificient  to 
avoid  it,  and  when  the  mortgage  is  doubtful  validity,  a  sale  may 
be  restrained  until  the  hearing.* 

the    injunction    dissolved.       Street    v.  to  force  her  to  settle  a  suit  by  her  to 

Rider,  14  Iowa  306.  annul  the  marriage,  and  litigations  then 

So  mere  general  statements  or  opin-  pending  about  other  property,  as  a  new 

ions    of   the    complainant    as    to    the  mortgage  could   not  then  be  obtained, 

injury  likely  to  ensue,  are   insufficient,  on  account  of  the  litigation,  the  court 

Montgomery  v.  McEwen,  9  Minn.  103.  ordered  that,  if  the  mortgagee  refused  to 

1.  Southampton  Boat  Co.  v.  Muntz,  assign,  the  proceedings  should  be  stayed. 

12W.  R.  330.  Foster    v.    Hughes,   5;    How.  Pr.    (X. 

Montgomery   r.    McEwen,  9  Minn.  Y.)  20. 

93;  Struve  V.  Childs,  63  Ala.  473;  Bal-  A  and  J  M  had  a  vendor's  lien  for  un- 

timore  Co.   v.   Robinson,   55    Md.  410;  paid  purchase  money  on  land  in  Balti- 

Fosterv.  Hughes,  51  How.  Pr.  (N.  Y.)  more  county,  sold  by  them  in   1877  to 

20;  Smith  V.  Mechanics*  etc.   Assn.,  73  the  B    Co.,'  which   land   the   company 

N.  Car.  372;  Ponton  v.  McAdoo,  71  N.  held  under  a  bond  of  conveyance  from 

Car.  101;   Pierson   r.    Ryerson,  i    Mc-  the  M.    To  enforce  their  lien  the  M,  in 

Cart.  (N- J.)  181;  Piatt  i'.  McClune,  3  February,  1880,  instituted   proceedings 

Woodb.  &  M.  (U.  S.)  151;  Boone  Mort.,  in  equity,    making    all  encumbrancers 

§^  257,  258,  285;  Woodruff  V.  Halsey,  parties.     In    December,  1878,  R  filed  a 

8  Pick.  (Mass.)  333;  Welch  v.  Whitte-  mechanic's   lien   against  buildings  and 

more,  25  Me.  86;  Jones  Mort.,  §  684;  fixtures  on  the  land.   He  obtained  judg- 

Walker  v,  Radford,  67  Ala.  446;  Rob-  ment  in   February,  1880,  on   notes   for 

ertson   v.   Norris,   4  Jur.  (N.    S.)    155.  the  amount  of  his  lien  in  the  Baltimore 

See   Brown  v.   Cherry,  56  Barb.    (N.  city  court,  on  which   he   issued  execu- 

^•)   ^35*»   Kornegay   v.   Spicer,  76  N.  tion,  on  the  8th  of  July,  1880,  to  Balti- 

Car.95;    Mosly  V.   Hodge,  76  N.  Car.  timore  county,  to  obtain  a  lien  on  the 

387;  Pritchard  v.  Sanderson,  84  N.  Car.  personal  property  of  the  B  Co.;  he  also 

299;  Bridgers  t*.  Morris,  90  N.  Car.  32.  instituted  proceedings  on  his  mechanic's 

Wlien  Equity  Will  Enjoin  Bale  Under  lien  claim  to  sell  the  property  bound  by 

Power  in  Mortgage. — A  court  of  equity  it.  On  the  8th   March,  1879,  the  B  Co. 

will  enjoin  the  execution  cf  a  power  of  executed  a  mortgage  to  P  and  H  of  the 

Kale  in  a  mortgage,  at  the  instance  of  a  land  and  its   machinery,  etc.,  and  per- 

purchaser  of  the  property,  who  bought  sonal  property.     On  the  24th  of  March, 

subject  to  the  mortgage,  when  it  clearly  1879,    *^^    ^     C®-    executed     another 

appears   that   the    power   is  perverted  mortgage  of  the  land  and  another  of  the 

from    its    legitimate    purpose    to    op-  machinery,  etc.,  and  personal  property 

press    the   purchaser,  or   to  aid     oth-  to  B  and  S,  trustees.  B  and  S,  trustees, 

ers    in    obtaining    an     unconscionable  under  the  powers  in  the  mortgages  to 

advantage  over  him;  as  where  the  mort-  them,  advertised  all  the  property  of  the 

gagee  colludes  with  third  persons,  who  B  Co.  for  sale  on   the   12th  July,  1S80, 

are  attempting  to  subject  the  lands  to  free  from  all  encumbrances,  and  to  give 

an  alleged  outstanding  vendor's  lien,  to  possession   to   purchasers.      R,  on   the 

prevent  the  purchaser  from  successfully  same  day,  applied  to   the   circuit  court 

defending  that  suit,  the  litigation  cast-  for    Baltimore     county,    wherein     the 

ing  a  cloud  on  his  title,  and  preventing  proceedings  of  the  M  and  of  R   were 

him  from  raising  money  on  the  property  pending,  for  an  injunction  to  restrain  B 

to    pay    off   the    mortgage    debt,  and  and  S,  trustees,   from   selling,   and   for 

thereby  force  him  into  a   settlement  or  theappointmentofreceiversof  theB  Co. 

compromise   of  the   asserted    vendor's  •  The  court,  on    the    bill    and    exhibits, 

lien — the  sale  will  be  enjoined  until  the  granted  the  injunction  and  appointed 

termination  of  the  vendor's  suit.  Struve  receivers,      Held^   that  the   injunction 

T'.  Childs,  63  Ala.  473.  was  properly  granted,  as   to   the   per- 

Where   a   wife,  who   owned  the   fee,  sonal  property,  and  that  as  to  the  real 

tendered  the  mortgagee  the  amount  of  estate,  B    and  S,    trustees,   should    be 

his  debt,  and  asked   for  an  assignment  restricted  to  selling  their  equitable  inter- 

of  the  mortgage,  which   he   refused  to  est  in  the  real  estate  subject  to  the  prior 

make,  and   the  evidence   showed   that  liens;  but  that  the  appointment  of  re- 

the   mortgage  was   being  foreclosed  in  ceivers  was  premature.     Baltimore  etc. 

the  interest  of  the  husband,  in  order  Co.  r!  Robinson,  55  Md.  410. 
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(//)  Mistake. — Where  there  is  a  mistake  in  the  description,^ 
that  the  mortgage  does  not  cover  the  entire  premises  intended  to 
be  conveyed,  a  purchaser  at  the  foreclosure  sale  who  purchased 
all  the  property  intended  to  be  covered  by  the  mortgage  may 
enjoin  the  mortgagor,  or  one  claiming  under  him.  from  prosecut- 
ing an  action  in  ejectment  for  that  portion  of  the  premises 
omitted  in  the  description.' 

Where  an  absolute  conveyance  is  given  as  security  for  a  debt, 
the  grantee  will  be  enjoined  from  selling  and  conveying  the 
property  as  his  own.* 

(<•)  A  sale  under  a  poicer  to  secure  the  purchase  money  will  not 
be  enjoined  upon  the  ground  that  the  plaintiff  claims  title  under 
a  conveyance  under  a  former  deed  of  trust  which  the  trustee  had 
no  authority  to  make,  or  because  the  description,  which  is  the 
same  as  that  in  the  plaintiflf*s  deed,  is  insufficient.* 

(/)  Amount  Due  Uncertain, — When  the  amount  due  on  the 
mortgage  is  uncertain,  and  the  accounts  between  the  parties  com- 
plicated, a  sale  may  be  enjoined  until  the  equities  between  the 
parties  can  be  adjusted  and  the  amount  justly  due  ascertained.* 

1.  Waldron  r.  Letson,  2  McCart.  (N.  Miss.   717:  Waite   r.   BaUou,  19  Kaa. 

J.)    126;  Smith   T'.  Mechanics'   Assoc.,  601;    McCorkle   z\   Brem,  76  N.  Car. 

73  N.  Car.  .^72;  Ponton  r.  Mc.\doo,  71  407. 

N.  Car.  loi.  Where  it  appears  in  an  application 

Where  A  filed  a  bill  praying  for  an  to  enjoin  a  mortgagee  from  selling  the 
injunction  to  restrain  the  sale  by  a  mortgaged  property  under  the  fwwer 
trustee  of  a  tract  of  land  conveyed  to  of  sale,  that  there  are  many  and  corn- 
secure  the  purchase  money,  alleging  plicated  accounts  between  the  mort- 
"that  since  the  purchase  was  made  the  gagor  and  mortgagee,  and  the  bal 
plaintiiT  had  caused  a  survey  of  the  ance  due  is  uncertain,  the  court  will 
land  to  be  made,  and  instead  of  there  restrain  the  execution  of  the  power  of 
being  fifteen  hundred  acres  as  repre-  sale  until  an  account  can  be  stated  and 
sented.  there  were  only  nine  hundred  the  amount  due  ascertained.  In  such 
acres,"  and  this  being  the  only  allega*  case,  the  rule  which  requires  a  mort- 
tion  in  the  bill  on  the  ground  on  which  gagee.  in  certain  cases,  to  pay  the  amount 
relief  was  asked,  it  was  held  that  the  admitted  to  be  due  before  the  injunc- 
bill  did  not  present  sufficient  equity  on  tion  will  be  granted,  does  not  appi.^. 
its  face  to  justify  the  interference  of  a  because  no  definite  sum  is  known  to  k 
court  of  equity.  Reed  x\  Patterson,  7  due.  Gooch  t*.  Vaughan,  92  N.  Cjr. 
W.  Va.  263.     *  6io. 

3.  Peeler  i'.  Barringer,  Winston's  L.  An    injunction   will   be   granted  to 

&  Eq.,  pt.  2,  5.  post|K>ne  a  sale  of  land  by  a  mortgagtx' 

3.  McCarley  v.  Tippah  Co.,  5S  under  the  power  contained  in  the  dt^ 
Miss.  4S3.  until  the  hearing  of  the  case,  whtre  thf 

4.  Kornegay  t*.  Spicer,  76  X.  Car.  95;  atfidavits  show  there  is  a  contro\er>v 
Capehart  f.  Biggs,  77  N.  Car.  2f»i;.  as  to  the  amount  due,  arising  out  oi 
Purnell  i'.  Vaugiian,  77  N.  Car,  2^>8;  numerous  business  transactions  betwetn 
Van  Bergen  v.  Demarest,  4  Johns.  (N.  the  parties;  and  in  such  case  it  was 
\ .)  Ch.  37;  Cole  7'.  Savage.  Clark  proper  in  the  court  to  make  the 
<N.  Y.)  Ch.  361;  Goodrich  i'.  Foster,  restraining  order  conditional  upon  fln^ 
131  Mass.  217;  Tiilery  f.  Wrenn.  86  N.  mortgagor's  executing  a  bond  with 
Car.  217;  Heilig  r.  Stokes,  63  N.  Car.  justification  to  indemnify  the  mort- 
<»i2;  Jarman  v.  Saunders,  64  N.  Car.-  gagee.  Bridgers  r.  Morris,  90  K.  C^r. 
3^»7:   l)ockcrv    v.  French,  69    N.   Car.  32. 

30S;   Hii^h   on    Injunction,  §^  3,5.6,7,        The    plaintiff   executed    to  th«  de- 

S;    Cralt    v,    Bullard,    i     Sm.  'i    M.     fendant    a    mortgage     to    secure    the 

.(Miss.)  Ch.  366;  Hooker  v.  Austin.  41     amount    due    upon  a    note  one  rear 
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(^)  Usury, — Except  in  those  States  where  the  statute  makes 
an  usurious  contract  void,  a  court  of  equity  will  not  enjoin  the 
trustee  from  selling  under  the  power  and  applying  the  proceeds 
on  the  debt  justly  due.* 

(//)  Penalty, — Where  the  mortgage  and  note  provide  for  a  rate 
of  interest  in  excess  of  the  legal  rate  after  the  note  becomes  due, 
the  contract  is  not  thereby  rendered  illegal,  but  a  sale  under  the 
power  may  be  enjoined  until  the  amount  actually  due  can  be 
ascertained.* 

thereafter;  before  the  da^  of  payment  sale  made  under  the  order  of  the  court, 

$he  purchased  two  notes  on  defendant  was  yielded  to,  after  great  hesitation, 

(who    was    insolvent),  past    due,  and  on   the  ground   that   in   a  plain  case, 

demanded   a  credit  for  the  sums  due  when  the  mortgage  debt  was  agreed  on 

thereon  upon  her  note;  the  defendant  and  nothing  was  to  be  done  except  to 

refused   to  allow   the   credits,  alleging  sell  the  land,  it  would  be  a  useless  ex- 

that   he  had   sold  the   note   before    it  pense  to  force  the  parties  to  come  into 

became    due;  that    one    of   the    notes  equity,  when  there  were  no  equities  to 

against  him   was  barred  by  the  statute  be  adjusted^  and  the  mortgagor  might 

of  limitations;  that  he  was  entitled  to  be  reasonably  assumed  to  have  agreed 

the  amount  of  the  plaintiff's  note  as  to  let  a  sale  be  made  after  he  should  be 

personal     property     exemption,     and  in  default.*' 

advertised  the  mortgaged  premises  for  The  same  rule  was  affirmed  and  en- 
sale;  Ae/</,  that  the  plaintiff  was  entitled  forced  in  Capehart  v.  Biggs,  77  N.  Car. 
to  have  the  sale  enjoined  until  the  261,  upon  the  like  state  of  facts,  and  the 
issue  arising  upon  the  controverted  mortgagees  were  forbidden  to  make 
facts  were  properly  tried.  Harrison  v»  sale  until  the  disputed  account  could  be 
Bray,  93  N.  Car.  488.  investigated  and  the  indebtedness  de- 

In  Mosly  v.  Hodge,  76  N.  Car.  387,  termined. 

the  motion  was  to  dissolve  an  injunc-  1.  Tooke  v,  Newman,    75    III.   215. 

tion  issued  to   restrain  a  sale  by  the  The  debtor  in  order  to  obtain   an  in* 

mortgagee,    to   pay    the  secured  debt,  junction  must  tender  the  amount  of  the 

which    was    allowed    in    the   superior  debt  with  lawful  interest.    Cassady  v, 

court,  and  on  appeal  the  ruling  reversed.  Bosler,  11  Iowa  242;  Walker  r.  Cockey, 

The  chief  justice  who  delivered   the  38  Md.  75;  Gantt  v.  Grindall,  49  Md. 

opinion,  after  stating  that  the  exercise  3x0. 

of  such  powers  by  the  mortgagee  acting  Where  usury   renders  the   contract 

for  his  own  benefit  was  looked  upon  void,  a  sale  under  a  power  in  a  usurious 

**with  extreme  jealousy,"   proceeds  to  mortgage  may  be  enjoined.     Burnet  v. 

sav:  *'The  exercise  of  the  power  is  only  Denniston,  5  Johns.  (N.    Y.)  Ch.  35; 

nllowed  in  plain  cases  where  there  is»^  Hyland  r.  Stafford,  10  Barb.  (N.  Y.) 

complication  and  no  controversy  as  to  558. 

the  amount  due  upon  the  mortgage  VV'here  a  person  in  borrowing  money 
d«.*bt,  and  the  power  is  given  merely  to  agrees  to  pay  a  usurious  interest,  and 
avoid  the  expense  of  foreclosing  the  thereafter  he  pays  the  principal  of  the 
inortsjage  by  action;  but  that  where  loan  with  legal  interest,  and  pays  all 
there  is  such  complication  and  contro-  that  either  law  or  equity  would  require 
versy,  the  court  will  interfere  and  re-  that  he  should  door  pay, equity  will  in- 
quire the  foreclosure  to  be  made  under  terfere,  upon  a  proper  application,  to 
the  direction  of  the  court  after  all  the  prevent  the  collection  of  the  usurious 
controverted  matters  have  been  adjusted  interest.  Waite  v.  Ballou,  19  Kan.  601 ; 
and  the  balance  due  is  fixed,  so  that,"  Hooker  v,  Austin,  41  Miss.  717;  Pur- 
etc.  nell  v.  Vaughan,  77  N.  Car.  268. 

In  Kornegay  v.  Spicer,  76  N.  Car.  95,  The  mortgagor,  however,  will  not  be 

decided  at  the  same  term  upon  a  simi-  allowed  to  enjoin  the  enforcement   of 

lar  motion,   the  chief  justice  uses  this  the  mortgage  upon  the  ground  of  usury 

lan<:^iage:  "The  idea  of   allowing  the  when  there  is  ample   remedy   at   law. 

mortgagee  to  foreclose  the  equity  of  re-  Alston  v,  Wheatley,  47  Ga.  646. 

demotion,  by  a  sale  made  by  himself,  2.  Culbertson    v.    Lennon,  4   Minn. 

instead  of  a  decree  for  foreclosure  and  a  51; 'Bid well  v.  Whitney,  4  Minn.  76; 
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( i)  Junior  Licft. — The  holder  of  a  junior  lien  is  entitled  to  an 
injunction  to  restrain  the  sale  of  the  property  under  a  senior  lien 
which  has  been  paid.* 

(j)\Vastc  by  Mortgagor, — A  mortgagee  is  the  owner  of  the  fee 
against  the  .mortgagor,  or  those  claiming  under  him,  and  is  en- 
titled to  an  injunction  to  prevent  waste  being  committed  on  the 
mortgaged  land.* 

16.  Leaaet. — Where  a  lessee  covenants  for  a  particular  use  o: 
the  demised  premises,  equity  will  restrict  him  to  that  use  with- 
out  any  irreparable  or  even  substantial  injury  being  shown  fron^ 
a  breach  of  the  covenant.^ 


IJiiiikcr  T*.  Brunt.  4  Minn.  521;  Purncll 
T'.  V'aii<{han,  77  N.  Car.  2f»8;  Hooker  r. 
Austin,  41  Miss.  717;  Purncll  f. 
N'au'^han,  77  N.  Car.  j^kS. 

A  court  of  chancery  will  enjoin  a 
trustee  from  proceed injj  to  sell  under  a 
deed  of  trust  given  for  the  purpose  of 
securing  a  loan  of  money  at  a  usurious 
rate  of  interest.  Hooker  x\  Austin,  41 
Mi'is.  717;  Waite  t*.  Ballou,  19  Kan. 
fmi;  Purncll  :•.  Vaughan.  77  \.  Car. 
2^S. 

1.  Brigham  x\  White,  44  Iowa  677. 
See  Hughes  t'.  Worley,  i  Bibb  (Ky.) 
200;  DringR  t'.  Parshall.  7  Hun  (N.  Y.) 
522;  Bloomingdale  7*.  Barnard,  7  Hun 
(N.  Y.)  460;  Meysenbcrg  x\  Schliekcr, 
46  Mo.  209. 

9.  Nelson  v.  Pinegar,  30  111.  473; 
compare  Parsons  r\  Hughes,  12  Md.  i; 
Brown  v.  Stewart,  1  Md.  Ch.  87; 
Moulton  V,  Stowell,  16  N.  H.  221; 
Ensign  t*.  Colburn,  11  Paige  (N.  Y.) 
503;  Robinson  v.  Russell,  24  Cal.  467; 
Hastings  v.  Perry,  20  Vt.  272;  Bunker 
f.  Locke,  15  Wis.  635. 

An  injunction  will  be  granted  at 
the  suit  of  the  mortgagee  of  real 
property  to  restrain  the  commission  of 
waste  upon  mortgaged  premises;  but 
before  it  is  granted  it  must  be  made  to 
appear  that  the  commission  of  the 
threatened  waste  will  materially  impair 
the  value  of  the  mortgaged  property  so 
as  to  render  it  inadequate  security  for 
the  mortgaged  debt,  and  that  the 
defendants  Jire  insolvent,  or  unable  to 
respond  in  damages  for  the  threatened 
injury.  Robinson  t-.  Russell,  24  Cal. 
4^17;  Nelson  7'.  Pinegar,  30  111.  473; 
Fairbank  r.  Cudwortfi,  33  Wis.  35S; 
Brady  v,  Waldon,  2  Johns.  (N.  Y.) 
Ch.  1 48;  Cooper  v.  Davis,  15  Conn. 
561;  Murdock's  Case,  2  Bland  (Md.) 
461;  Salmon  v.  Clagett,  3  Bland  (Md.) 
f2f»;  Ensign   r.  Colburn,  11    Paige  (N. 

Y.)  503- 

A  mortgagor  who  is  insolvent  will  be 
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restrained  from  cutting  timber  from  the 
mortgaged  premises,  where  such  cut- 
ting will  render  the  mortgagee's  se- 
curity inadequate.  Bunker  v.  Locke, 
15  Wis,  702;  Jones  f.  Costigan,  12  Wis. 
757;  Brown  z\  Stewart,  i  Md.Ch.S7: 
Maryland  v.  Northern  etc.  R.  Co.,  iS 
Md.*  193;  Gray  v.  Baldwin,  8  Bladf 
(Ind.)  164. 

But  in  the  foreclosure  of  an  ordinary 
mortgage  to  obtain  an  injunction 
against  waste,  it  is  not  necessary  lo 
show  the  insolvency  of  the  mortgagor. 
Fairbank  r.  Cud  worth,  "^^  Wis.  35S: 
Northrup  :•.  Trask,  39  Wis.  515. 

Where  the  mortgagor  in  posscs>ion 
threatens  waste  which  involves  irrepa- 
rable injury  to  the  land,  the  mort- 
gagee is  entitled  to  an  injunction 
against  such  waste  without  averring  or 
proving  that  the  mortgagor  is  insolvent 
Fairbank  v,  Cudworth,  33  Wis.  358. 

Removal  of  fixtures  from  mortgaged 
premises  included  in  mortgage,  will 
warrant  an  interference  bv  injunction. 
Robinson  t».  Preswick,  3  fidw.  (N.  Y., 
Ch.  247.  See  Mut.  Life  Ins.  Co.  r. 
Newburgh  Bank,  iS  Hun  (N.  Y.)  371 
So  the  removal  from  mortgaged  real 
e-^ilate  of  buildings  which  form  a 
parly  of  the  realty,  and  which  the 
mortgagor  has  conveyed  to  a  purchasirr 
who  seeks  its  removal.  State  Saving> 
Bank  v.  Kercheval,  65  Mo.  6S2. 

3.  I)e  Wilton  v.  Saxon,  6  Ves.  106: 
Fielden  t'.  Slater,  L.  R.,  7  Eq.523:  Bar- 
row T'.  Richards,  8  Paige  (N.  Y.)  357; 
Seymour  v,  McDonald,  4  Sandf  (N 
Y.)  Ch.  50 V,  Blagrave  v,  Blagrave,  i 
De  G.  &*Sm.  252;  Gillilan  r.  Nor- 
ton, 6  Robt.  (N.  Y.)  S46;  Kemp  r. 
Sober,  1  Sim.  (U.  S.)  520;  Tipping  r 
Eckersley,  2  Kay  &  J.  264;  Frank  t- 
Brunnemann,  8  VV.  Va.  462;  Niagara 
Bridge  Co.  r.  Great  Western  R.  Co., 
39  Barb.  (N.  Y.)  212;  Hodson  r.  Cop- 
pard,  29  Beav.  4;  Clements  v.  Welles 
L.   R.,  I  Eq.  200;  Dodge  r,  Lambert, 
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W«te.  INJUNCTIONS.  WMta. 

Covenants  to  use  the  premises  for  a  particular  purpose  and  no 
other  run  with  the  land,  and  an  assignee,  although  not  named  in 
the  lease,  will  hold  subject  to  the  conditions.*  But  a  subtenant 
may  engage  in  any  lawful  business  on  the  premises  not  prohibited 
in  the  lease  to  his  lessor  or  his  own,  suph  business  not  being  in- 
jurious to  the  premises.* 

A  lessee  will  also  be  enjoined  from  making  material  alterations 
in  the  leased  property,  as  by  changing  a  dwelling  house  into  a 
store  or  warehouse  whereby  the  building  will  be  permanently 
injured.* 

A  tenant  will  be  protected  in  a  proper  case  against  a  breach  of 
covenant  by  his  landlord,  which  would  work  a  forfeiture  of  the 
tenant's  estate.* 

16,  Waste  is  spoil  or  destruction  in  houses,  gardens,  trees  or 
other  corporeal  hereditaments,  to  the  disherison  o(  him  that  hath 
the  remainder  or  reversion  in  fee  simple  or  fee  tail.* 

It  is  essential  that  the  wrong-doer  shall  be  in  the  actual  or  con- 
structive possession  of  the  premises,  as  such  possession  consti- 
tutes the  distinction  between  waste  and  trespass,  the  latter  being 
an  injury  to  the  possession  itself.® 

2  Bosw.  (N.  Y.)  570;  Parker  v.  Whyte,  etc.  of  London  v.  Hedger,  18  Ves.  355; 

I  Hen.  &  M.  (Va.)  167;  Doe  v.  Spry,  Hindley  v,   Emery,  L.   R.,  1    Eq.    ^2; 

I  Bam.  &   Aid.  61 7 ^  Altrpan  v.  Roy-  Welton   v.  Saxton,   6   Ves.    106.     See 

al  Aquarium  Soc,  3  Ch.  D.  228;  Wilds  Bathurst  v.  Burden,  2  Bro.  C.  C.  64; 

V.  Lay  ton,  1  Del.  Ch.  226;  s.  c,  12  Am.  Williamg  v.  Day^  2  Ch.  Cas.  32;  Nich- 

Dec.    91;    Longhurst  v.  Dixev,   Toth.  olson  v.  Rose,  4  De  G.  &  J.  10;   Pratt 

255;  Kimpton  v.  Eve,  2   Ves.  &  B.  352.  v,  Brett,  2  Mad.  Ch.  62. 

See  Lambert  v.  Lambert,  2  1.  Eq.  Rep.  4.  Rogers  v.  Danforth,  9  N.  J.  Eq. 

210;  Doran  v.  Carroll,  11  I.  Ch.  Rep.  289. 

379;  Att.  Gen.  v.  Sheffield  Gas  Co..  3  5.  2  Bl.  Com.  281. 

De  G.  M.  &  G.  321.     Hunt  v.  Browne,  The    ancient  equity  doctrine  which 

San.  &  Sc.  178;  Cregan  v.  Cullen,  16  would  refuse  an  injunction  to  restrain 

I.  Ch.  Rep.  339.  waste  where   a  bill   is  filed   for  an  ac- 

In  Steward  v.  Winters,  4  Sandf.  (N.  count  has  been  greatly  modified;  and  in 

Y.)  Ch.  587,  the  lease  contained  a  pro-  cases     where     irremediable     mischief 

vision  that   the  store   was  "to   be  oc-  is   being  done  or  threatened — such  as 

cupied   by  the  regular  dry  goods  job-  the  extraction  of  ores  from  a  mine,  or 

bing  business,  and  for  no  other  kind  of  the  cutting  down  of  timber — an  injunc- 

business,"     and     an     injunction     was  tion  will  issue,  though  the  title  to  the 

granted  for  breach  of  the  covenant.  premises  be   in   litigation.     Lanier    v. 

1.  Mayor    v.  Paltison,  10  East  136;  Alison  (Ga.),  31  Fed.  Rep.  100. 
Brouwer  v.  Jones,  23  Barb.  (N.  Y.)  153;  An  injunction  may  issue  to  restrain 
De  Forest  T'.  Byrne,  I  Hilt.  (N.  Y.)  43;  the  destruction   of    an    Osage    hedge 
Steward  v.  Wmters,  4  Sandf.  (N.  Y.)  fence  by  a  stranger  to  the  inheritance. 
Ch.  587;  Kemp  v.  Sober,  1   Sim.  N.  S.  Sapp  v.  Roberts,  18  Neb.  299. 

^20;  Hodson  V.  Coppard,  29  Beav.  4;        Cutting  down  growing  timber  is  gen- 
Clements  V.  Welles,  L.  R.,  1  Eq.  200.  erally  a  sufficient  cause  for  an  injunc- 

2.  Taylor  v.  Moffat,  2  Blackf.  (Ind.)  tion.  Natoma  etc.  Co.  v.  Clarkin,  14 
305.  See  Niagara  Bridge  Co.  v.  Great  Cal.  544;  *S.  P.,  De  La  Croix  v.  VlUere, 
Western  R.  Co.,  39  Barb.  (N.  Y.)  212;  11  La.  Ann.  39;  Tainter  v.  Mayor,  19 
Parkman  v.  Aicardi,  34  Ala.  393.  N.  J.  Eq.  46. 

S.  Douglass    V,    Wiggins,    i    Johns.  6.  Cooley   on   Torts,    232;    Davis  v. 

Ch.  (N.  Y.)  43^;  Agate  v.  Lowenbein,  Leo,  6  Ves.  784;    Poindexter  v,  Hen- 

57  N.  Y.  604;  )ungerman  v.  Bovee,  19  derson,  Walk.  (Miss.)   177;  Pillsworth 

Cal.  354;  Baugher  r.  Crane,  27  Md.  36;  v.  Hopton,  6  Ves.  51;  Talbot  v,  Hope 

Smith  V,  Carter,  18  Beav.  78;  Mayor  Scott,  4  Kay  &  J.  96;  Nevitt  v.  GU1«»- 
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INJUNCTIONS.  Vmh 

Many  acts  which  would  be  waste  in  England  do  not  constitute 
waste  in  this  country,  by  reason  of  the  difference  in  the  conditions. 
The  question  becomes,  therefore,  to  a  great  extent,  one  of  usage 
for  a  jury  to  determine.*  To  constitute  waste,  the  acts  com- 
plained of  must  either  increase  the  burdens  upon  the  estate,  im- 
pair the  evidence  of  title  of  the  reversioner,  or  diminish  the  value 
of  the  property;  in  other  words,  must  lessen  or  destroy  the  value 
of  the  reversion.* 

An  injunction  will  be  granted  to  stay  waste,  and  for  an  account, 
but  the  account  is  a  mere  incident  of  the  injunction,  and  if  the 
waste  has  already  been  committed,  an  injunction  will  be  granted; 
hence  the  action  cannot  be  maintained  as  one  for  an  account 
alone,  the  remedy  at  law  being  insufficient.* 

An  injunction  may  be  issued  in  all  cases  to  prevent  the  injur}\ 

pie,   I    How.  (MIrr.)   xo8;  Thurston  t».  lege  r.   Bloom,  3   Ark.  262;  Allison's 

MuRtin,   3  Cranch    (U.    S)    C,   335;  Appeal,  77   Pa.   St.  221;   Fleming  t. 

Denny    v,    Brunson,   29    Pa.   St.  382.  CoUins,  2  Del.  Ch.  230. 
But  see  More  r.  MaRsini,  32  Cal.  590;        "From  this  very  brief  view  of  some  of 

Smith  V.  Wilson,  10  Cal.  528.  the  more  important  cases  of  equitable 

An  injunction  will  not  be  granted  to  interference    in    cases    of    waste,  the 

restrain  waste  where  an  action  of  eject*  inadequacy  of  the  remedy  at  common 

ment  is  pending  and  the  title  is  in   dis-  law  as  well  to  pre\'ent  waste  as  to  give 

pute.    Philadelphia  v.  Griscom,  5  Phila.  redress  for  waste  already  committed,  is 

(Pa.)  532.  unquestionable,  and  there  is  no  wonder 

1.  Jackson  v,  Brownson,  7  Johns.  (N.  that  the  resort  to  the  court  of  law  has 
Y.)  227,  Van  Ness,  J.,  in  delivering  in  a  great  measure  fallen  into  disuse- 
the  opinion  of  the  court,  says  (p.  233):  The  action  of  waste  is  of  rare  occur- 
*'In  England  that  species  of  wood  rence  in  modern  times;  an  action  on  the 
which  is  denominated  timber  shall  not  case  for  waste  being  generally  sub^ti- 
be  cut  down,  because  felling  it  is  con-  tuted  in  its  place  whenever  any  remedy 
sidered  as  an  injury  done  to  the  inheri-  is  sought  at  law.  The  remedy  by  a  bill 
tance,  and  thereupon  -waste;  here,  from  in  equity  is  so  much  more  easy,  expedi- 
the  different  state  of  many  parts  of  the  tious  and  complete  that  it  is  almost 
country,  timber  may  and  must  be  cut  ill  variably  resorted  to.  By  such  a  Mil 
down  to  a  certain  extent,  but  not  so  as  not  only  may  future  waste  be  pre- 
to  cause  an  irreparable  injury  to  the  vented,  but,  as  we  have  already  seen,  an 
the  reversioner.  To  what  extent  wood  account  may  be  decreed  and  a  compen- 
may  be  cut  before  the  tenant  is  guilty  of  sation  given  for  past  waste.**  2  Siorj 
waste  must  be  left  to  the  sound  discre-  Eq.  Juris.,  §  917. 

tion  of  a  jury  under  the  direction  of  the  If  the  waste  is  of  such  a  nature  that 

court  as  in  other  cases."  See  also  Jack-  the   party   aggrieved   is  remediles*  at 

son  r.  Tibbits,  3  Wend.  (N.  Y.)  341;  law  and  would  sustain  great  injury  br 

Pynchon   v,  Stearns,   11   Met.  (Mass.)  withholding    an     account,  it    will    ht 

304;    Keeler  v.    Eastman,    xi   Vt.  293;  granted,    even    though    an    injunction 

Drown  v.  Smith,  52  Me.  143;  Lyman  s  will  not  be  allowed.    Gath  p.  Cotton,  5 

Appeal,  31   Pa.  St.  46;  Kidd  v.  Denni-  Atk.  751;  Parrott  r.  Palmer,  3  Mjl  & 

son,  6  Barb.   (N.  Y.)   9;  Crockett  v.  K.  632.                                                     • 

Crockett,  2  Ohio  St.  180.  And  in  the  case  of  equitable  waste 

2.  Huntley  v.  Russell,  13  Q^  B.  588;  committed  in  the  life  time  of  one  de- 
Proffitt  V.  Henderson,  29  Mo.  327;  ceased,  an  account  will  be  allowed 
McGregor  v.  Brown,  10  N.  Y.  114.  against  his  assets  where  an  injunction 

S.  Crockett   z\  Crockett,  2   Ohio  St.  would  not  be  appropriate.    Lansdownc 

187.     In  Parrott  v.  Palmer,  3  Myl.  &  v.  Lan«downe,  i  Madd.  n6;  Morris  r. 

K.  632,  the  rule  is  stated  "  that  unless  Morris,  3  De  G.  &  J.  323. 
in   the  case  of   mines   the  rule  is,  no        In  the  case  of  mines  and  collieries 

injunction    no    account."     Watson    v.  the  account  may  be  allowed  regardless 

Hunter,  5  Johns.  Ch.  (N.  Y.)  169;  Col-  of    whether    an    injunction   will   lie. 
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nr«ta.  INJUNCTIONS,  Wwte. 

where  the  plaintifT,  after  the  commission  of  the  waste,  could 
maintain  action  at  law  for  the  damages.*  So  an  injunction  will 
be  granted  at  the  suit  of  a  mesne  remainder  man  for  life.* 

The  remedy  by  injunction  is  applicable  to  every  species  of 
waste  to  prevent  a  known  and  certain  injury,*  and  an  injunction 
will  be  granted  in  many  cases  where,  at  common  law,  an  action  of 
waste  would  not  lie.*  An  injunction  may  also  be  granted,  in  a 
case  free  from  doubt,  where  the  estate  of  the  plaintiff  is  purely 
equitable,  as  that  of  the  vendee  against  the  vendor  on  the  land 
contract.*  But  an  injunction  will  not  be  granted  to  stay  waste 
unless  the  defendant  be  insolvent  or  the  injury  is  irreparable,  so 

Winchester  v.  Knight,  i  P.  Wms.  406;  (N.  Y.)  122;  Duvall  v.  Waters,  i  Bland 

Pulteney  v.  Warren,  6  Ves.  89;  Storj'  (Md.)  569,  576;  Smith  v.  City  Council 

v.  Windsor,  2  Atk.  630.  of  Rome,  19  Ga.  89;  Qriffin  v.  Sketoe, 

But  a  person  who  is  not  a  tenant  in  30  Ga.  300;  Markham  v,  Howell,  33  Ga. 

possession,  but  possesses  a  right  to  dig  508. 

ore,  is  not  guilty  of  committing  a  waste  A  defendant,  properly  served,  may  be 
or  trespass  when  he  takes  out  more  ore  enjoined  from  committing  waste  upon 
than  his  contract  or  his  right  calls  for,  or  otherwise  Impairing  the  valUe  of 
and  a  courtofequity  cannot  restrain  him  property  in  which  the  complainant  is 
by  injunction.  Nor  will  a  court  of  interested,  even  though  the  property  is 
equity  in  such  a  case  decree  an  account  si^ated  abroad.  Marshall  v.  Turn- 
where  the  account  is  a  mere  matter  of  bml,  32  Fed.  Rep.  124. 
charge  for  a  certain  number  of  tons  of  Destruction  of  Town  Property. — An 
ore,  with  no  entries  on  the  other  side  injunction  lies  to  restrain  the  unau- 
of  the  account.  This  is  clearly  the  thorized  .invasion  or  destruction  of 
subject  of  an  action  of  assumpf>it  at  town  property.  Kankakee  v,  Kanka- 
law.  Grubb*8  Appeal,  90  Pa.  St.  kee  etc.  R.  Co.,  115  111.  88. 
228.  4.  Duvall  I'.  Waters,  i  Bland  (Md.) 

1.  Hawley  v.  Clowes,  2  Johns.  (N.  576;  Lyon  t'.  Hunt,  11  Ala.  295;  At- 
Y.)  Ch.  122;  Kane  i-.  Vanderburgh,  i  taquin  v.  Fish,  5  Met.  (Mass.)  iao; 
Johns.  (N.  Y.)  Ch.  11;  Watson  r.  Hun-  Lewis  x\  Christian,  40  Ga.  187;  Smith 
ter,  5  Johns.  (N.  *Y.)  Ch.  169;  Mark-  v.  Rome,  19  Ga.  89;  Ware  v.  Ware,  2 
ham  V.  Howell,  33  Ga.  508;  Peak  v,  Hals.  (N.J.)  117;  Sarles  v.  Sarles,  3 
Harden,  3  Bush  (Ky.)  125;  Northrup  Sandf  (N.  Y.)  Ch.  601;  Perrot  v.  Per- 
T'.  l^rask,  39  Wis.  515;  Mut.  Life  Ins.  rot,  3  Atk.  94;  Robinson  v.  Litton, 
Co.  V.  Newburg  Bank,  79  N.  Y.  56S;  Atk.  209;  Clement  v,  Wheeler,  25  N.  H. 
LeRov   V,  Wright,   4    Sawy.   (U.    S.)  361. 

530;    Hale    V,    Thoveas,    7   Ves.    589;  6.  Smith's   Appeal,  69   Pa.    St.  474; 

Twort  r.  Twort,  16  Ves.  128.  Brashear   r.   Marcey,  3  J.   J.    Marsh. 

2.  Denny  v.  Brunson,  29  Pa.  St.  382;  (Ky.)  89;  Nelson  t'.Pinegar,  30  111.  473; 
Dennett  t*.  Dennett,  43  N.  H.  ^03;  Bunker  x\  Locke,  15  Wis.  635;  Robin- 
Birch- Wolfe  r.  Birch,  L.  R.,  9  Eq.  Cas.  son  r.  Russell,  24  Cal.  467;  Parsons  v, 
693;  Darell  v.  Champeness,  1  Eq.  Cas.  Hughes,  12  Md.  i;  State  v.  North  etc. 
Ab.  400;  compare  Mallineaux  v.  Pas-  R.  Co.,  18  Md.  193;  Cooper  v.  Davis, 
chal,  3  P.  Wms.  268.  15  Conn.  556;  Nethery  v.  Payne,  71  Ga. 

.  Where  a  testator  devises  land  to  his  374;  Smith   x\  Price,'  39   lii.   28;  Mc- 

daughter,  provided  she  shall  have  law-  Caslln  v.  State,  44   Ind.  151;  Tufts  r. 

ful  issue,  and  there  is  a  remainder  over  Little,  56Ga.  316;  Gunby  v,  Thompson, 

in  fee,  the  devisee   takes  a   life  estate  56  Ga.  316;  Chappell  v.  Boyd,  50  Ga. 

subject  to  the  fee  on  birth  of  such  issue,  578. 

and  the  remainderman    until    is^ue   is  An  injunction  to  stay  waste  ought  to 

born  has  such  an  interest  iii  the  estate  be  granted   to  a  vendor  against  a  ven- 

as  will  sustain  an  injunction  to  restrain  dee,  to   whom   he  has  sold  a   tract   of 

the  devisee   for  life  from   committing  laad  in  fee  simple,  retaining  the  title  as  a 

unauthorized  waste.     Coward  v,  Mey-  security  for  the  purchase  money,  who 

ers,  99  N.  Car.  198.                  .  brings  his  suit  to  subject  the  landf  to  the 

3.  Hawley  v,  Clowes,  2  Johns.  Ch.  payment  of  the  purchase  money,   and 

Sid 
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that  adequate  compensation  in  damages  cannot   be  attained  at 
law.* 

The  cutting  and  removal  of  timber  will  be  enjoined  pending  an 
action  at  law  to  try  disputed  titles,  when  such  timber  constitutes 

the  bill  charges  the  defendant  with  cut-  sale,  is  deemed  the  equitable  owner  uf 

ting  timber  on  the  land  in  a   manner  the  premises,  and  the  plaintiff  stands  in 

calculated  to  render  it  an  incompetent  the  situation  of  an  equitable  mortgagee.** 

security  for  the  payment  of  the  purchase  6  Ves.  349,  note  a;  15  Ves.  138;  2  Story's 

money'     In  such  a  bill  it  is  not  neces-  Eq.   Jur.,  p.    62S,  §^    7S9,    790,   121:; 

sary  to  allege  the  insolvency  of  the  de-  Champion  v.  Brown,  6  Johns.  (X.  Y., 

fendant.     Core  v.  Bell,  20  W.  Va.  169;  Ch.    403;     Livingston   v.   Newkirk,  3 

Scott  r.  Wharton,  2  Hen.  &   M.  (Va.)  Johns.    (N.    Y.)    Ch.   316;   Swartwout 

25;  Van  Wyck  r.  Alliger,  6  Barb.  (N.  v.  Burr,  x  Barb.  (N.  Y.)  49^;  Edgerton 

V.)  so;.  I'.  Peckham,  11  Paige  (N.  Y.)  359. 

Foreclosure  of  Land  Contraet. — In  an  1.  Hillman  v.  Hurley,  %2  Ky.  6:fs 

action  to  foreclose  a  land  contract,  the  Fleming    v.   Collins,  2    Del.  Ch.  i-^y, 

purchaser  may   be  enjoined   from   re-  Green  v.   Keen,  4  Md.  98;  Nethcrv  :. 

moving  structures  which  have  become  a  Payne,  71  Ga.  374;  Lurting  v.  Conn,  i 

part  of  the  realty,  without  showing  that  Ired.  Ch.  273;   Hamilton  v.  Ely,  4  GiK 

he  is  insolvent,  at  least  when  such  re-  (Md.)  34;  Bogey  r.   Shute,  4  Jone*  (N. 

moval  would  leave  the  premises  of  very  Car.)  Eq.  174. 

little  value,  and  very  greatly  damagea.  "The  jurisdiction,  then,  of  courtb  of 

Taylor  r.  Collins,  51  Wis.  123.  equity  to  interpose  by  ivay  of  injunc- 

fn  Scott  I'.  Wharton,  2   Hen.  %  M.  tion  in  cases  of  waste  may  be  referred 

(Va.)  25,  it  was  held  that  an  injunction  to  the  broadest  principles  of  social  ju<- 

to  stay  waste  ought  not  to  be  granted  to  tice.      It  is  exerted  where  the  rcmedv 

a  vendor  against  a  vendee,  to  whom  he  at  law  is  imperfect,  or  is  wholly  denied, 

has  sold  a  tract  of  land  in  fee  simple  re-  where  the  nature  of  the  injury  is  such 

taining  the  title  as  a  security  for  the  that  a  preventive  remedy  is  inijispeasa- 

purchase  money,  unless  he  brings  his  ble,    and    it    should      be    permanent; 

suit  to  subject  the  land  to  the  payment  where  matters  of  discovery  and  account 

of  the  purchase  money,  and  charges  the  are  inadequate  to  the  proper  relief,  and 

defendant  with  cutting  timber  in  a  man-  where  equitable   rights  and    equitable 

ner  calculated  to  render  the  land  an  in-  injuries  call  for  redress,  to  prevent  a 

competent  security,  in  which  case  such  malicious,  wanton  and  capricious  abuw 

injunction   to  stay  waste   pending  the  of  their  legal  rights  and  authorities  bf 

suit  may  be  awarded.  persons   who  have  but  temporary  and 

In  Van  Wyck  v.  Alliger,  6  Barb.  (N.  limited  interests  in  the  subject  matter." 
Y.)  507,  in  which  the  decision  in  Scott  2  Story's  Eq.Jur.,  §  919;  3  Poineroys 
V,  Wharton,  2  Hen.  &  M.  (Va.)  25,  Eq.  Jur.,  J  1348;  Wood's  Landlord  r. 
was  approved,  it  was  held  that  under  a  Ten.,  ^§  427,  429,  and  notes, 
contract  for  the  sale  and  purchase  of  In  Flemings.  Collins.  2  Del.Ch.:jo. 
land,  by  which  time  is  given  for  the  it  was  held  that  the  cutting  of  timber 
payment  of  the  purchase  money,  and  is  an  injury  of  irreparable  nature  and 
the  purchaser  is  to  have  the  possession  remediable*^  in  equity,  by  whomsoever 
of  the  premises  in  the  meantime,  the  committed,  and  that  equity,  haWn^ 
purchaser  is  in  equity  deemed  the  jurisdiction  to  restrain  waste,  will  de- 
owner  of  the  premises,  having  the  cree  an  account  and  satisfaction  for  Ibe 
same  rights  as  a  mortgagor  in  posses-  waste  committed.  Allison  &  Evan*, 
sion;  and  the  vendee  stands  in  the  situ-  App.  77  Pa.  St.  225;  Kane  v,  Vander- 
ation  of  an  equitable  mortgagee;  and  baugh,  1  Johns.  (N,  Y.)  Ch.  11. 
the  court  will  not  restrain  the  purchaser  The  U.  S.  circuit  court,  on  a  bill  for 
by  injunction  from  committing  waste  account  and  to  restrain  waste,  may  en- 
by  cutting  timber  on  the  land,  unless  he  join  the  cutting  of  timber  and  .boxing  it 
does  so  to  such  an  extent  as  to  render  for  turpentine,  and  under  the  state  stat- 
the  land  an  inadequate  security  for  the  ute  the  injunction  may  i^ue  althougli 
unpaid  purchase  money.  In  that  case  there  is  no  iaverment  Uierein  of  defend- 
the  court  by  Mason.  Judge,  said:  "Un-  ant's  insolvency.  Lanier  r.  Alison,  31 
der  the  rule,  which  obtains  in  a  court  of  Fed.  Rep.  100. 
equity,  the  defendant,  by  the  contract  of  The  mere  allegation  that  the  defend- 
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Waste. 


the  chief  value  of  the  land,  and  when  it  is  shown  that  defendant 
would  be  unable  to  respond  in  damages.* 


ant  is  felling  timber  of  the  complainant  he,  by  his  tenants,  is  doing  great  injury 

is   not  enough   without    further   aver-  to  the  inheritance,  which  it  is  his  duty 

ment  as  to  some  peculiar  value  of  the  to  prevent.     He  is  bound  to  stop  the 

timber,  for  some  particular  purpose,  to  mischief,  or  be  responsible  himself.    To 

warrant  an  injunction  to  restrain  the  suppose   that    an    ejectment    must  be 


defendant.     Hatcher   v,   Han»pton,    17 
Ga.  49. 

1.  Kinsler  v,  Clarke,  2  Hill  (N.  Y.) 
Ch.  617;  Erhardl  v.  Boaro,  1x3  U.  S. 
537;  Cornelius  v.  Post,  9  N.  f.  Eq.  (i 
Stock.)  196;  Snyder  t*.  Hopkins,  31 
Kan.  f;57;  Tainter   7^  Mayor,  19   N.  J. 


actually  commenced  before  the  injunc- 
tion can  issue  is  certainly  an  error. 
This  would  be  placing  the  operation  of 
waste  beyond  the  reach  of  control 
during  the  period  of  the  six  months* 
notice.'* 
RemoTlng     Fruit    Trees. — Entry    on 


Eq.  4^;  S.  P.  De  La   Croix   v.  Villere,     land    and    digging  up   and    removing 


fruit  trees  thereon  is  waste  which  may 
be  enjoined.  Silva  v.  Garcia,  65  Cal.  591. 
Proper  tUlnulng  out  of  trees  so  as  to 
enhance  the  value  of  the  remaining 
timber  does  not  constitute  waste, 
V.   Wellesley,    i    L.    R.,    Eq. 


II  La.  An.  39;  Natoma  etc.  Co.  v. 
Clarkin,  14  Cal.  544.  But  see  Phila- 
delphia V,  Griscom,  5  Phila.  (Pa.)  532. 

The  complaint  avers  title  in  plaintiff 
to  a  tract  of  land,  that  the  possession 

of  defendant  is  forcible  and  unLiwful,  Cowley 

that  an   action    for   forcible  entry  has  656. 

been   commenced   by  plaintiff  against  Toung    trees    or    saplings  cut  by  a 

defendants    and    is   still    pending  and  tenant  which  have  not  attained  such  a 

undetermined  and  asks  for  an  injunction  growth  as  to  be  ranked  as  timber  does 

to  restrain  defendants  from  cutting  and  not  constitute  such  waste  as  to  warrant 

removing     timber     from     the      land,  an  injunction   when  the  trees  are  not 

without    seeking    in    this    suit    to    be  planted  for  ornament  or  shelter.     Dunn 

restored  to  the  possession,  the  object  of  v,  Bryan,  L  R.  7  Eq.  143. 

the  suit  being  to  preserve  the  property  Timber  already  cut  ceases   to  be   a 

during  the   pendency   of   that   action,  part  of  the  realty  and  its  removal  can- 

Hcld^  that  injunction* lies,  although  no  not  be  restrained   by  injunction.     Van 

artion  rt  law  has  been  brought  to  try  Wyck  v,  Alliger,  6  Barb.  (N.  Y.)  507; 

the  title;  that  the  jurisdiction  of  equity  Watson    r.  Hunter,  5  Johns.    (N.   Y.) 

in  such  cases  to  grant  first  a  temporary  Ch.  169. 

and  subsequently  a  perpetual  injunc-  Timber  cut  necessary  for  repairs  and 

tion,  does  not  depend  upon  the  question  the  cultivation  of  the  land  will  not  be 


whether  or  not  such  action  at  law  has 
been  brought  that  the  rule  under  the 
English  chancery  system  was  the  same 
and  that  our  statute  is  not  more 
restrictive.  Hicks  v.  Michael,  15  Cal. 
107. 

One  tenant  In  common  may  maintain 
a  suit  to  enjoin  a  tenant  in  actual 
possession  from  committing  waste, 
Avhere  the  latter  is  insolvent.  Stout  v. 
Carry,  no  Ind.  514. 

IU)unctlon  may  be  granted  for  the 
cutting  down  and  removal  of  timber 
where  no  action  is  pending.     Kane  v. 


enjoined.  Duvall  v.  Waters,  i  Bland 
(Md.)  569. 

Toung  Timber. — A  tenant  for  ninety- 
nine  years  with  the  privilege  of  renewal 
forever,  and  with  leave  to  purchase  the 
reversion  at  a  stipulated  price,  will  be 
restrained  from  cutting  young  timber 
which  constitutes  the  chief  value  of  the 
land.  Thurston  v.  Mustin,  3  C ranch 
(U.  S.)  C.  C.  335. 

Timber  Upon  Pine  Lands. — The 
cutting  of  such  timber  which  is  valuable 
chiefly  for  the  wood  is  not  such  a  case 
of  irreparable  injury  as  to  warrant  the 


Vanderburgh,  i  Johns.  (N.  Y.)  Ch.  11,  injunction,  whether  the  defendant  sets 
Kent,  Chancellor,  in  delivering  the  up  an  adverse  claim  to  a  part  of  the 
opinion,  says:  "  Chancery  goes  greater  land  and  the  title  and  the  real  owner- 
lengths  than  the  courts  of  law  in  ship  are  in  doubt.  West  i*.  Walker,  2 
staying  waste.  It  is  a  wholesome  Green  (N.  J.)  Ch.  279.  But  the  cutting 
jurisdiction,  to  be  liberally  exercised  in  of  timber  upon  pine  timber  lands  to  the 
the  prevention  of  irreparable  injury,  and  prejudice  of  the  inheritance  constitutes 
depends  on  much  latitude  of  discretion  such  waste  as  to  warrant  relief  in 
in  the  court.  The  tenant  for  life  is  here  equity  by  injunction.  Smith  &  Fleck's 
suffering  injury  to  his  own  interest,  and  A  pp.,  69  Pa.  St.  474. 

821 


Waite.  INJUNCTTONS,  Wute. 

{a)  A  threat  to  commit  waste  will  justify  the  granting  of  an  in- 
junction, although  no  waste  has  actually  been  committed.^ 

(b)  Mortgagor  and  Mortgagee, — An  injunction  may  be  obtained 
by  a  mortgagor  against  the  mortgagee  in  possession  to  restrain 
the  commission  of  acts  which  would  tend  to  depreciate  or  destroy 
the  value  of  the  estate.*  The  mortgagor  may  also  be  enjoined 
from  committing  waste  where  it  is  liable  to  impair  the  security.' 

(r)  Reversioner, — The  preventive  jurisdicltion  of  a  court  of  equity, 
through  the  aid  of  an  injunction,  is  freely  exercised  to  protect 
the  reversioner  against  waste  by  the  tenant  in  possession,  whether 
the  waste  may  consist  in  an  actual  abuse  of  or  injury  to  the 
premises,  or  in  their  misuse,  or  in  their  conversion  to  uses  pro- 
hibited by  or  repugnant  to  the  terms  of  the  lease.* 

(^)  Tenants  in  Common, — An  injunction  to  stay  waste  betA\'een 
tenants  in  common  lies  in  special  cases,  as  to  prevent  one  tc^nant 
in  common  in  possession  from  cutting  down  timber  on  the  land, 
and  not  wanted  for  the  necessary  use  of  the  farm.^ 

{e)  Lessees, — In  the  United  States  the  ancient  doctrine  of  the 
common  law  in  relation  to  waste  has  been  relaxed  in  favor  of 
modem  tenancies,  particularly  as  'to  buildings  erected  for*  the 
purpose  of  trade  and  manufactures;  therefore  it  is  not  wast<^  fo^ 

1.  Rodgers  v,  Rodgers,  ii  Barb.  (N.  Hastings  v.  Perry,  20  Vt.  272;  5«jnker 
Y.)  595;  Loudon  v,  Warfield,  5  J.  J.  v,  Locke,  15  Wis.  635;  Robinson  v. 
Marsh.    (Ky.)    196;  White  Water  etc.     Russel,  24  Cal.  467. 

Co.  z\  Comegys,  2    Ind.  469;  Duvall  v.  3.   Core    v.   Bell,   20    W.    Va-      169; 

Waters,  i  Bland    (Md.)  569;    Sheridan  Scott  v,  Wharton,  2  Hen.  &  M.     C  Va.) 

v.  McMullen,  12  Oreg.  150;  Erhardt  v,  25. 

Boaro,  113  U,  S.  537;  More  v.  Massini,  Ensign  v.  Colburn,  11  Paige.  (^^-V.) 

32  Cal.    590;   Campbell  v.   Algood,  17  504.     In  this  case  the   injunction      was 

Beav.  628;   Gibson   v.    Smith,  2    Atk.  granted   against  the  removal  of      trees 

182.  already  cut  the  mortgagor  being  \ysx^^' 

A  landlord  need  not  wait  until  waste  rupt   and  the   timber  constituting    the 

is  actually  committed;  for  if  he  ascer-  principal  security.     If  it  is  not  made  to 

tains  that  the  tenant  is  about  to  com-  appear  that  the  mortgagor  is  insolvent, 

mit  any  act  which  would  operate  as  a  he  will  not  be  enjoined.     Robinson  v. 

permanent       injury      to     the     estate  Russell,  24  C^l.  467;  Brady   v.  Wald- 

the     court     will     interfere,     and     re-  ron,  2  Johns.  (N.  Y.)  Ch.  '148;  R-obin- 

strain     him    from     doing    such     act;  son  v.  Preswich,  2  Edw.    (N.   Y.)     ^^• 

and  whether  he  begins  or  threatens  or  246;    Salmon     v,    Clagget,    3     Blan^ 

shows  intention  to  commit  w^aste,  an  (Md.)  126 

injunction  will  be  granted.    Taylor  on  4.    i    High     on   Injunctions,   k    434» 

Landlord  &  Tenant,  §  691;  Poertner  v,  Parkman  v.  Aivardi,  34  Ala.  393;    ^^^* 

Russel,  33  Wis.  193;  Brock  v.  Dole,  66  Daniel  v.  Callam,  75  Ala.  327.            ^, 

Wis.    142;   McDaniels    v.    Callam,   75  6.    Hawley  v.  Clowes,   2   John®  ^ 

Ala.  327.  (N.  Y.)   122.     The  CuANCELLOi^^y* 

2.  Rawlings     v,    Stewart,   i    Bland  (p.  123.)  "The  statute  of  W.  2,  x 3  ^^'^' 
(Md.)    17;    Downing   v.   Palmateer,    i  1,    ch.   22   (sess    10,   ch.   6)   gives     ^ 
Mon.  (Ky.)   64;  Youle  v.   Richards,  i  action  of  waste  by  one  tenant  in   ^^\ 
N.J.  Eq.  (Sax.)  534;    Smith  v.  Moore,  mon  against  another.     It   is   tb^*^^ 
II  N.  H.  55;  Irwin  v.  Davidson,  3  Ired.  an  injury  recognized  by   law,  an<J 
Eq.  (N.  Car.)  311;   Nelson  v.  Pinegar,  remedy  by  injunction  is  applica*'^^ 
30  111.  473;  Parsons  v.  Hughes,  12  Md.  every 'species  of  waste."                           u., 
i;  Moulton  v.   Stowell,  16  N.  H.  221;  A" mortgagor  in   possession,  c^'^'^j.^ 
Brown  v,  Stewart,  i   Md.  Ch.  87;  En-  ting  waste  after  a  decree  of  fo'^^J^'^has 
sign  V.  Colburn,  1 1   Paige  (N.  Y.)  503;  had   been   rendered,  but  before    •* 
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the  tenant  to  erect  a  new  edifice  upon  the  demised  premises,  pro- 
vided it  can  be  done  without  materially  injuring  or  destroying 
the  buildings  or  other  property  already  existing  thereon.*  The 
landlord  cannot  restrain  the  tenant  from  removing  a  building 
from  the  demised  premises  to  which  it  is  not  shown  that  the  land- 
lord has  the  reversion.* 

While  a  court  of  equity  has,  and  will  fully  exercise  its  preven- 
tive jurisdiction,  by  injunction,  to  protect  the  reversion  against 
waste  by  the  tenant  in  possession,  it  will  not  interfere,  unless  it  is 
shown  that  a  positive  injury  to  the  premises,  repugnant  to  the 
terms  of  the  lease,  or  a  positive  misuse  of  the  premises,  or  their 
conversion  to  uses  unauthorized,  is  contemplated  and  reasonably 
apprehended.* 

\f)  Tenant  for  Life, — Every  tenant  for  life,  at  common  law, 
where  there  are  no  covenants  to  the  contrary,  has  a  right  to  fire 
bote,  house  bote,  fence  bote  and  plow  bote,  or  the  right  to  take 
from  the  premises  the  wood  necessary  for  the  fences,  fuel  and 
necessary  buildings  for  agriculture.* 

been  executed,  may  be   restrained   by  brook  v.Corwin,  15  Wend.  (N.  Y.)  169; 

injunction.      Malone   v.    Marriott,    64  Lewis  v,  Lyman,  22  Pick,  (Mass.)  437; 

Ala.  4S6.     Stout  V.  Curry,  no  Ind.  514.  Lewis  v,  Jones,  17  Pa.  St.  262;  Daniels 

1.    Winship  v.  Pitts,  3  Paige  (N.  Y.)  v.  Pond,  21  Pick.  (Mass.)  367. 

359.  Instances. — A   lessee  began   to  pull 

In  cases  of  this  kind  the  court  pro-  down    and    remove    a   brick   buildini^ 

ceeds  upon   the  ground  of  irreparable  erected  by  him  upon  the  demised  prein- 

injury.      Doran   v.  Carroll,  11    L  Cli.  ises.     held,,   that  a  suit  to  enjoin  him 

Rep.   379;  Lambert   v.   Lambert,  2   I.  from  so  doing  was  properly  brought  by 

Eq.  Rep.   210;  Atty.  Gen.  v,  Sheffield  the    lessor,    who    might    also  recover 

Gas  Co.,  3  De  G.  M.  &  G.  321.  And  therein  damages  claimed  in   his  com- 

where  a  positive  stipulation  has   been  plaint.    Jungermann  v.  Bovee,  19  Cal. 

entered  into  between  the  parties,  either  354. 

party  has  a  right  to  insist  upon  its  lit-  A  partv   praying   for  an  injunction 

eral   performance  by   the  other,  irre-  against  a  lessee  for  waste,  alleging  him- 

spective  of   the  question    of  damage,  self  to  be  a  purchaser  from  the  lessor 

Kemp  V,  Sober,  i   Sim.  (U.   S.)   520;  by  deed,  must    exhibit  his  deed    and 

Tipping  XK  Eckersley,  2  Kay  &  J.  264;  prove  its  execution  in  order  to  obtain 

Perrine  v.  Marsden,  34  Cal.  14.  an  injunction.     Loudon  v,  Warfield,  5 

"Any  material  change  in  the  nature  J.J.  Marsh.  (Ky.)  196. 
and  character  of  the  buildings  made  by  2.  Perrine   v,    Marsden,  34  Cal.  14; 
the  tenant  is  waste,  although  the  value  Estabrook  v.  Hughes,  8  Neb.  496. 
of  the  property  should  be  enhanced  by  S.  McDaniel  v.  Callan,  75  Ala.  327; 
the  alteration?'     Kidd  v.  Dennison,  6  Perrine  f.  Marsden,  34  Cal.  14. 
Barb.  (N.  Y.)  13;  Douglass?;.  Wiggins,  Where,  by  the  terms  of  the  lease,  the 
1    Johns.    (N.    Y.)  Ch.  435;  Brock   v.  tenant  is  not  only   expressly   author- 
Dole,  66  Wis.    142;    Story's  Eq.  Jur.,  ized,  but  is  required,  as  one  of  the  con- 
J  913;  Willard's  Eq.  Jur.  373.  siderations  moving  the  landlord  in  its 

It  is  waste  for  a  tenant,  whether  execution,  to  reduce  to  cultivation 
rightfully  or  wrongfully  in  possession,  during  the  term  uncleared  portions  of 
to  make  any  material  alteration  in  a  the  demised  premises,  a  court  of  equity 
building,  such  as  the  erection  of  a  will  not  intervene  by  injunction  to  re- 
chimney  where  there  has  been  none,  strain  him  from  cutting  down  timber  on 
without  the  landlord's  consent.  Brock  the  lands,  for  the  purpose  authorized  by 
T'.  Dole,  66  Wis.  142;  Davenport  v.  the  lease.  McDaniel  v.  Callan,  75  Ala. 
Magoon,  13  Oreg.  3;  s.  c,  57  Am.  Rep.  327. 

1;  Farrant  v.  Lovell,  3  Atk.  72;  Gal-  4.    Coke    La.    416.      See   Hunt    v, 

lagher  v,  Shiplev,  24  Md.  427;  Middle-  Browne,  San  &  Sc.  178;  Coppinger  r. 
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(^)  Act  of  God, — Waste  which  ensues  by  the  act  of  God  is  ex- 
cusable, as  if  a  building  is  injured  or  destroyed  by  a  storm,  trees 
broken  down  by  the  wind  or  other  like  causes,  the  tenant  is  ex- 
cusable.* A  tenant  for  life  may  make  a  new  opening  in  a  coal 
mine  which  has  formerly  been  opened,  but  cannot  open  a  new 
mine.* 

(  // J  Equitable  waste  consists  of  such  acts  of  the  tenant  as  are  of 
manifest  injury  to  the  inheritance,  although  not  inconsistent  with 
the  legal  rights  of  the  party  commuting  them.  It  is  a  wanton 
and  unconscientious  abuse  of  the  tenant's  rights,  ruinous  to  the 
rights  of  other  parties,  which  may  be  enjoined.' 

(i)  Property  in  Litigation. — Where  the  property  is  in  litigation, 
an  injunction  will  issue  to  restrain  waste,  or  substantial  or  injuri- 
ous change  in  its  condition.* 

(y)  Adverse  Possession, — An  injunction  to  stay  waste  is  never 
granted  against  a  defendant  in  possession  and  claiming  by  title 
adverse  to  that  of  the  plaintiff.* 

Gubbins,  9  Ir.  Eq.  304;  Calvert  v.  Ga-  People    r.    Simonson,    10    Mich.   335; 

son,  2  Sch.  &  Lef.  561.  Baldwin  v.  York,  71  N.  Car.  463;  Sell 

1.  Bacon's  Abr.,  Waste  (F.)  t'.  Chadwick,  71  N.  Car.  329;  Akrill  r. 

2.  Clavcrinj;  v.  Clavering,  2  P.  Selden,  i  Barb.  (N.  Y.)  316;  Fclton  r. 
Wms.  3S9;  Whitfield  v.  Benit,  2  P.  Justice,  51  Cal.  529;  Crown  t*.  Leonard, 
AVms.  240.  The  courts  of  New  York  "^^2  Ga.  241;  Se^'mour  v,  Morgan,  45 
Jipplied  this  rule  to  an  iron  mine.  (Ga.)  201; -£*/ffr/r  Foster,  11  Ark.304; 
Coates  V.  Cheever,  1  Cow.(N.  Y.)  460,  Chesapeake  etc.  Co.  r.  Young,  3  Md. 
477.  It  is  said,  *' In  Sanders'  Cas^e,  5  480;  High  on  Injunctions  ^ist  ed.),^§  4, 
Co.  12,  it  was  decided  in  the  common  251,  262,  421  and  458. 

pleas  that  a  lessee  tor  years  or  for  life,  Where  irremediable   mischief,  going 

may   dig   mines   which    are  open,   hut  to  the   dcsti  ;.;ction  of  the   subtanceof 

Khali  not  open   new  ones  unless  he  has  the  estate,  is  being  done  by  the  person 

a  lease  on  them  specifically,  and  then  he  in  possession,  to  an  estate  in  litigation 

may  dig  them.      In  Clavering  z\  Clav-  at  law,  an  injunction  will  be  issued  to 

ering,  2  P.  Wms.  389,  it  was  decided  by  prevent  it.     Erhardt  f.   Boaro,  113  U. 

Lord  Chancellor  King  that  a  tenant  for  S.  537.     See   Storm   v.  Mann,  4  Johns, 

life  may  open  the  earth   in  new  places  Ch.     (N.     Y.)     21;      Thompson      r. 

in  pursuit  of  an  old  vein  of  coals,  when  Williams,  1   Tones  Eq.   (N.  Car.)   176; 

the  coal  mine  had   been  opened  before  Brown  r.  Folwell,  3  Ilalst.  Ch.  (N.J.) 

he  came  to  the  estate,  etc."  593. 

3.  2  Story's  Eq.  Juris.,  ^915;  Er-  While  an  action  of  ejectment  is 
hardt  v.  Boaro,  113  U.  S.  537;  Vane  xk  pending,  the  title  of  the  land  disputed 
Barnard,  i  Salk.  161;  s.  c,  2  Vern.  738;  and  undetermined  by  a  judgment  at 
Clement  v.  Wheeler,  25  N.  H.  360;  law,  equity  may  interfere  by  injunc- 
Packington  v.  Packington,  3  Atk.  21c;  tion  to  restrain  the  cutting  of  timber, 
Strathmore  v.  Bowes,  2  Bro.  C-  C.  88;  the  quarrying  of  rock,  or  any  other  act 
Petland  v,  Somerviile,  2  Ir.  Ch.  289;  which  is  in  tne  nature  of  waste;  but  it 
Aston  V.  Aston  1  Ves.  264;  Marker  i'.  will  not  interfere  to  disturb  the  posses- 
Marker,  9  Hare  i;  Perrot  xk  Perrot,  3  sion  or  prevent  the  occupant  from  the 
Atk.  94;  Robinson  v.  Litton,  3  Atk.  customary  use  of  the  premises,  or  the 
210;  Farrant  v.  Lovel,  3  Atk.  723;  full  beneficial  enjoyment  of  all  the 
Garth  v.  Cotton,  i  Ves.  556;  Turner  v.  profits  and  advantages  of  possession. 
Wright,  2  De  G.  F.  &  J.  234,  245;  Abra-  Snyder  v.  Hopkins,  31  Kan.  557. 
ham  V.  Bubb,  2  Freem.  (Miss.)  Ch.  53;  5.  Pills  worth  r.  Hopton,  6  Ves.; 
Downshire  v.  Sandys,  6  Ves.  107;  Storm  v,  Mann,  4  Johns.  (N.  Y.)  Ch. 
Wombwell  v.  Bellasyse,  6  Ves.  no;  21;  Lansing  v.  North  River  etc. 
Burgess  V.  Lamb,  16  Ves.  185.  Co.,  7  Johns.  Ch.  (N.  Y.)  164;  Ncthenr 

4.  Sn^'der  x).  Hopkins,  31  Kan.  557;  v.  Payne,  71  Ga.  374;  Davies  v,  Leo,  6 
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17.  Billfl  of  peace  may  be  entertained  and  an  injunction  granted 

Ves.  784;  Talbot  v,  Hope  Scott,  4  Kay  defendant  in  possession,  and  claiming 

&  J.  96;  Nevitt  V,  Gillispie,    i    How.  by  an  adverse  title,  from  cutting  down 

(\fiss.)  108;  Poindexter  v.  Henderson,  timber  or  exercising  other  act  of  own - 

Walk.    (Miss.)    177.      Compare    Cor-  ership  over  his  property  till  the  trial 

nelius  v.   Post,   i  Stock.  (N.  J.)    196;  and  determination  of  the  right  at  law." 

Shubrick    v.  Guerard,   2    Dessaus.  (S.  In  a  note  to  the  report  he  reviews  many 

Car.)'  Eq.  616.  English    cases,  none  of   which  coun- 

H  brought  ejectment  against  S  to  re-  tenance  such  a  practice,  and  says  at  the 

cover  a  piece  of  woodland.     S  set  up  close  of   his   review:  "The  only  case 

adverse  possession  for  more  than  twenty  which   I  find  decided   in  America  on 

years,  and  the  action  was  discontinued,  this  point  is  that  of  Stevens  v.  Beek- 

H  shortly  afterwards  took  up  his  resi-  man.  i  Johns.  (N.  Y.)  Ch.  318.     It  was 

dcnce  in  a  house  close  to  the  wood,  and  argued     before    Chancellor    Kent,    of 

frequently  walked  in  the  wood,  turned  New  York,,  who  refused  to  grant  the 

cattle    into   it,    and  cut    the  brambles  injunction  against  the  repetition  of  the 

there.    He  cut  down  a  tree  in  the  wood,  trespass   by   defendants  who    claimed 

and  threatened  to  cut  more,  upon  which  under  an  adverse  title  or  had  no  title. 

S  filed  his  bill  for  an  injunction.     Held  That, eminent   judge   said   it    was  the 

(affirming  tlie  decision  of  the  Master  of  case  of  an  ordinary  trespass  on   land 

the  Rolls),  that  alter  H  had,  by  bring-  and  cutting  down  timber.    The  plaintiff 

ing  ejectment,  admitted  S  to  be  in  pos-  was  in  possession,  and  had  complete  and 

session  of  the  wood,  the  acts  done  by  adequate  remedy  at  law.     And  if  the 

H  must  be  looked  upon  only  as  acts  of  precedent  were  once  set,  it  would  lead 

trespass  not  putting  htm  in  possession,  to  a  revolution  in  practice,  and  would 

and  that  S,  being  in  possession,  was  en-  be  productive  of  public  inconvenience, 

titled  to  an  interlocutory  injunction  to  There  was  nothing  special  or  peculiar 

restrain     him     from    cutting    timber,  in  the  case  to  call  for  this  particular  re- 

Lowndes  v,  Bettle,  10  Jur.  (N.  S.)  226;  lief." 

s.  c,  12  W.  R.  399;  33  L.  J.  (Ch.)  451,  He  concluded  his  able  note  as  fol- 
approved  and  followed.  Stanford  v.  lows:  "It  appears  from  this  review  of 
Ilurlstone,  9  Ch.  1 16.  the  decided  cases,  that  the  court  has  re- 
Equity  will  not  restnin  waste,  except  laxed  the  ancient  strictness  of  the  rule, 
upon  unquestioned  evidence  of  com-  and  has  granted  injunctions  to  restrain 
plainant's  title;  and  where  the  defend-  the  commission  of  trespass  in  certain 
ant  is  in  possession  under  adverse  title,  specified  cases.  These  are  where  irrep- 
or  where  complainant's  title  is  not  clear,  arable  damage  might  be  the  conse- 
the  relief  will  be  refused.  Prescriptive  quence,  if  the  act  continues,  or  where 
title  being  shown  by  the  holder  of  land,  the  trespass  has  grown  into  a  nuisance; 
an  injunction  will  not  be  granted  to  re-  or  where  the  principle  of  the  preven- 
strain  the  ^r^^  use  thereof  and  of  the  tion  of  a  multiplicity  of  suits  among 
minerals  thereon;  especiallv  where  numerous  claimants  was  applicable;  or 
complainant's  title  is  not  free  from  where  the  persons  cutting  timber  got 
doubt.  Nethery  t'.  Payne,  71  Ga.  374;  possession  under  articles  to  purchase, as 
Lowe  T'.  Lucey,  i  Ir.  Eq.  93;  White-  in  15  Ves.  138;  or  where  the  trespasser 
l*^og  ^'-  Whitelegg,  i  Bro.  C.  C.  58.  .  colluded  with  the  tenant.  But  that 
In  Shubrick  v.  Guerard,  2  Dessaus.  without  the  special  circumstances 
(S.  Car.)  Eq.  616,  Judge  Dessaussure  which  have  induced  the  relaxation,  the 
savs:  "Chancellor  Rutledge  granted  the  rule  remains  in  force,  to  wit,  that  in 
injunction  in  this  case  restraining  the  case  of  trespass  committed  by  a  person 
defendant  from  cutting  timber  or  com-  who  is  a  mere  stranger,  or  claims  under 
mitting  other  waste  till  the  trial  and  an  adverse  title,  the  court  will  not  en- 
determination  at  law  of  the  rights  of  join  but  leave  the  plaintiff  to  his  remedy 
the   parties.     No  note    has    been  pre-  at  law." 

served  of  the  grounds  of  the  decree.  There  can  be  no  reason  for  an  injunc- 

The  defendant   afterwards  filed  a  de-  tion  to  restrain  the  cutting  of  timber  on 

murrer,  but  it  was  never  argued,   the  land  pending  a  suit  to  try  the  title  to 

parties  having  compromised.     This  is  the   land,  unless  the  defendant  is  in- 

the  only  case,  which  is  remembered,  of  solvent,  or  it  appears  that  if  the  injunc- 

the  court  of  eauity  in  this  3iaie  navmg  tion  is  not  granted  the  plaintiff  will  suf- 

cver  graniea  an  mjunction  to  restrain  a  fer  irreparable  damage.  Where  there  is  a 
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to  prevent  a  multiplicity  of  suits  and  to  restrain  vexatious  and 
useless  litigation.* 

To  authorize  the  granting  of  an  injunction  the  plaintiff  must 
have  satisfactorily  established  his  right  at^law,  or  the  persons 
who  controvert  the  plaintiff's  right  must  be  so  numerous  as  to 
render  an  issue  under  the  direction  of  the  court  indispensable  to 
embrace  all  the  parties  concerned,  and  to  save  a  multiplicity  of 
suits.*  Ordinarily  the  court  will  refuse  to  interfere  between  two 
individuals  until  the  right  has  been  determined  at  law.^  In  con- 
sequence of  modern  legislation  making  judgments  in  ejectment 
conclusive  unless  set  aside,  the  necessity  for  bills  of  peace  is 
greatly  diminished,  yet  there  are  cases  where  it  is  necessary  to 
file  such  bills  to  prevent  a  multiplicity  of  suits.* 

18.  Naisance  is  defined  as  anything  done  to  the  hurt  or  annoy- 
ance of  the  lands,  tenements  or  hereditaments  of  another.* 

Formerly,  courts  of  equity  restrained  a  nuisance  by  injunction 
only  in  extreme  cases,  and  generally  after  the  existence  of  the 
nuisance  had  been  established  at  law,  but  at  the  present  time  the 
courts  of  equity  of  England  and  this  country  freely  grant  in- 
junction to  abate  a  nuisance  for  the  protection  of  private 
rights,  and  to  prevent  a  multiplicity  of  suits.  The  rule  therefore 
now  is  that  where  the  injury  is  not  susceptible  of  adequate  com- 
pensation in  damages,  or  where  the  injury  is  a  constantly  recur- 
ring grievance,  a  court  of  equity  will  enjoin  its  continuance.* 

complete  and  adequate  remedy  at  law,  (N.   Y.)   566;  Tenham   r.   Herbert,  2 

Si  court  of   equity  will    not  interfere.  Atk;  483.     In  the  case  in  Atkins,  Lord 

Cox  t'.  Douglass,  20  W.  Va.  180.  Hard  wick  refused  to  interfere  between 

1.  Eldrtdge  v.  Hill,  2  Johns.  (N.  Y.)  two  individuals  until  the  right  was  first 
Ch.  281;  West  V.  New  York,  10  Paige  tried  at  law. 

(N.  Y.)  539;  Lapeer  Co.  v.  Hart,  Harr.  3.  Eldridge  v.  Hill,  2  Johns.  (N.  Y.) 

(Mich.)  157;  Patterson   etc.   R.  Co.  v.  Ch.  280.     Bills  of  peace  are  intended  to 

Jersey  City,  x   Stock.  (N.  J.)  434;  Ded-  supply  a  defect  in  the  common  law  by 

man  v.  Chiles,  3  Mon.  (Ky.)  426;  Bath  reason  of  which  a  judgment  in  cject- 

V.   Sherwin,  i    Free.  Ch.  261;  Eweline  ment  was   not  a   bar  to  a  second  or 

Hospital  ZK  Andover,  i  Vern.  266;  Hun-  other  action.     This  rule  is  chaneed  by 

tington  V.  Nicholl,  3  Jo.hns.  (N.  Y.)  566;  statute  and  a  judgment  regularly  ren- 

Tenham  v.  Herbert,  2  Atk.  483.     See  dered  is  a  bar  unless  set  aside. 

Minora.  Webb,  10  Abb.  (N.Y.)Pr.  284.  4.  Tenham   v,   Herbert,  2  Atk.  483. 

2.  Eldridge  v.  Hill,  2  Johns.  (N.  Y.)  »*Where  a  man  sets  up  a  general  cxdu- 
Ch.  281.  Chancellor  Kent  says  sive  right,  and  where  the  persons  who 
(p  282):  "A  bill  of  peace  enjoining  controvert  it  are  very  numerous  and 
litigation  at  law  seems  to  have  been  al-  he  cannot  by  one  or  two  actions  at  law 
lowed  only  in  one  of  these  two  cases;  quiet  that  right,  he  may  come  into  this 
cither  where  the  plaintiff  has  already  court  first,  ...  as  in  disputes 
satisfactorily  established  his  right  at  between  lords  of  manors  and  their  ten- 
law,  or  where  the  persons  who  contro-  ants,  and  between  the  tenants  of  one 
vert  it  are  so  numerous  as  to  render  an  manor  and  another;  for  in  these  cases 
issue  under  the  direction  of  the  court  there  would  be  no  end  of  bringing 
indispensable  to  embrace  all  the  parties  actions  of  trespass  ,  since  each  action 
concerned  and  to  save  a  multiplicity  of  would  determine  only  the  particular 
suits."  Lord  Bath  v.  Sherwin,  i  6ro.  right  in  question  between  the  plaintiff 
P.  C.  266;  Eveline  r.  Andover,  i  Vern.  and  defendant." 

266;  Leighton  i-.  Leighton,  i   P.  Wms.         5.  3  Bl.  Com.  216. 

571;  Huntington   v.  Nicholl,  3  Johns.        6.  Dent  v.  Auction  Mart  Co.,  35  L. 
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J.    (Ch.)    555;     Heiskell    x\    Gross,   3 
Brewst.  (Pa.)  430;   s.  c,  7  Phila.  (Pa.) 
317;  6unnell*8  Appeal,  69  Pa.  St.  59; 
New  York  t*.  Mapes,  6  Johns.   (N.  Y.) 
Ch.  46;  Mohawk  etc.  R.  Co.  v.  Artcher, 
6  Paige  (N.  Y.)  83;  Dana  v.  Valentine, 
5  Met-  (Mass.)  8;  Elmhiast  v.  Spencer, 
2  Mac.  &  G.  ^5;  Broadbent  v.  Imperial 
G.  Co.,  7  Dc  G.  M.  &  G.  436;  Reynolds 
f.  Clarke,  2  Ld.  Ravm,   1399;  Weston 
r.  Woodcock,  5   M.  '&  W.  587;  Earl  of 
Ripon    r.    Hobarf,   3   Mjl.  &  K.  x8o; 
Dunning  r.  Aurora,  40  111.  481;  Town 
of  Lakeview  v.  Litz,  44  III.  81;  Rem- 
ington V,  Foster,  42  Wis.  608;  Powell  v, 
Foster,  59  Ga.  790;    Parker  w  Winnipi- 
seogee  etc.  Co.,   2  Black    (U.  S.)   545; 
Bruce  v.  Delaware  etc.  Co.,    19   Barb. 
(N.    Y.)    371;     Bostock    V.    N.    Staff. 
R.  Co.,  3  Sm.  &   G.    283;  Attv.   Gen. 
i\    Southampton,    i    Giff.        36*3.        In 
McCord    V.    Iker,     12    Ohio    38S,   the 
>upreme     court   of     Ohio    savs:   *'The 
ground  upon  which  the  interference  of 
a  court  of  equity  is  invoked  is  that  the 
mischief  to   complainant's  property    is 
irreparable  and  that  actions  at  law  fur- 
ni«ih  ho  adequate  relief.      Whilst  this  is 
an  admitted  ground  of  equity''  jurisdic- 
tion, courts  of  chancery  will   carefully 
abstain  from  interference  where  the  in- 
jury will  support  an  action  at  law  un- 
less the  party  seeking  such  aid  brings 
himself  within  the  clearest  principle  of 
equitable       relief.        But      if     it     be 
necessary  to  prevent   a  permanent    in- 
jury   to    property,  or    its   entire    ruin 
from  the   erection  and  continuance  of 
a   nuisance,  and    the    law   cannot  pre- 
vent the  evil,  equity   will   interfere,  al- 
though   the  property     itself    may     be 
of    small    value.        See  also    Dana  t'. 
Valentine,    5    Met.    (Mass.)   8;     New 
York  V.  Mapes,  6  Johns.  (N.  Y.)  Ch. 
46;    Arnold    r.   Klepper,  24    Mo.  273; 
Rhea  v.  Forsyth,  37  Pa.  St.  503;  Porter 
V.  Witham,  17  Me.  292;  Mohawk  etc. 
R.  Co.  V.  Artcher,  6  Paige  (N.  Y.)  83; 
Carlisle   v.  Cooper,  21   N.  J.  Eq.  576; 
N orris  v.   Hill,  i   Mich.  202;   Davis  r. 
Londgreen,  8  Neb.  43;  State  v.  Mobile, 
5  Port.  (Ala.)  279;  8.  c,  30  Am.  Dec. 
^64;  Whitfield  V.  Rogers,  26  Miss.  84; 
Robeson  V.    Pittenger,  1  Green  (N.J.) 
Ch.  57;  g.  c,  32  Am.  Dec.  413. 

JuirlBdiotion. — The  ground  of  the 
jurisdiction  of  a  court  of  equity  to 
restrain  the  commission  or  continuance 
of  a  private  nuisance,  is  its  ability  to 
afford  more  complete  remedies  than 
courts  of  law.  It  interferes  only  when 
there  is  immediate,  pressing  necessity 
for  the  prevention  of  an  injury,  inca- 


pable of  adequate  compensation  in 
damages  at  law,  or  such  as,  from  it» 
continuous  or  permanent  mischief,  must 
occasion  a  constant,  recurring  griev- 
ance, which  cannot  be  otherwise  pre- 
vented than  by  an  injunction.  When 
the  thing  sought  to  be  restrained  is  not 
unavoidably  and  in  itself  obnoxious, 
but  only  that  which  may,  according  to 
circumstances,  prove  so,  then  the  court 
will  refuse  to  interfere  until  the  matter 
has  been  tried  at  law.  Ogletree  v.  Mc- 
Quaggs,  67  Ala.  584;  Kingsbury  v. 
Flowers,  65  Ala.  484;  St.  James  v.  Ar- 
rington,  30  Ala.  548;  Rosser  v.  Ran- 
dolph. 7  Port.  (Ala.)  245;  Ferguson  v. 
Selma,  43  Ala.  400;  Dorsey  v.  Allen, 
85  N.  Car.  358;  s.  c,  39  Am.  Rep.  704; 
Green  x\  Lake,  54  Miss,  540;  s.  c, 
28  Am.  Rep.  378;  Demarest  v.  Hard- 
ham,  34  N.  J.  Eq.'469;  Rav  v.  Lynes» 
10  Ala.  64;  Van  Bergen  xk  "C^an  Bergen, 
3  Johns.  Ch.  (N.  Y.)  287;  Davidson  v^ 
Isham,  I  Stock.  (N.  J.)  186. 

And  another  ground  of  the  jurisdic- 
tion of  equity,  in  assuming  to  restrain 
nuisances  is  the  imperative  necessity  of 
preventing  irreparable  injury  and  a 
multiplicity  of  suits  at  law.  State  t*. 
Mobile,  5  Port.  (Ala.)  279;  i  High  on 
Inj.,  §739;  2  Story's  Eq.,  ^  925.  It  is 
the  exercise  of  an  extraordinary  power, 
which,  as  was  long  ago  said  by  the  court 
of  equity,  should  be  "cautiously  and 
sparingly  exercised."  Ray  v,  Lynes,  10 
Ala.  63.  An  injunction,  therefore,  of  a 
private  nuisance  will  generally  be 
granted  only  where  there  is  a  strong, 
and  mischievous  case  of  pressing  ne- 
cessity, and  not  because  of  a  trifling 
discomfort  or  inconvenience  suffered  by 
the  party  complaining.  Coker  v,  Birge, 
9  Ga.  425;  s.  c,  54  Am.  Dec.  347,  note; 
St.  James's  Church  v.  Arrlngton,  36 
Ala.  546. 

In  the  case  of  Earl  of  Ripon  v.  Ho- 
bart,  3  Myl.  &  K.  cited  in  2  Story's  Eq., 
^  924,  note  I,  Lord  Brougham  say» 
that  "No  instance  can  be  produced  of 
the  interposition  of  courts  of  equity  by 
injunction  in  the  case  of  an  eventual  or 
contingent  nuisance."  See  Laugheim  v- 
Lamasco,  6  Ind.  223;  Dunning  v.  Au' 
rora,  40  111.  481 ;  Lake  View  t».  Letz,  44 
111.  Si;  Kirkman  v.  Handy.  11  Hutnph. 
(Tenn.)  406;  Rhodes  v.  Dunbar,  57  Pa. 
St.  274. 

In  the  leading  case  of  Earl  of  Ripon 
V.  Hobart,  3  Myl.  &  K.  169;  s.  c. 
Cooper's  Case,  Temp.  Brough  333,  the 
Lord  Chancellor  uses  this  language: 
"  If  the  thing  spught  to  be  prohibited  is  in 
itself  a  nuisance,  the  court  will  interfere 
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to  6tay  irreparable  mischief,  without  thus,  the  parties  owning  adjoining  lots 
waiting  for  the  result  of  a  trial,  and  in  a  village,  the  court  refused  to  enjoin 
will,  according  to  the  circumstances,  the  defendant  from  building  a  wall  in 
direct  an  issue  or  allow  an  action,  and  front  of  her  own  lot,  although  partly 
if  need  be,  expedite  the  proceedings  the  constructed  within  the  surveyed  limits 
injunction  being  in  the  meantime  con-  of  the  highway,  and  obstructing  the  era- 
tinued.  But  where  the  thing  sought  tor's  carriage  road  from  his  house  to 
to  be  restrained  is  not  unavoidable  and  the  main  street,  when  a  few  rods  dis- 
in  itself  noxious,  but  only  something  tant  he  had  another  way  equally  avail* 
which  may,  according  to  circumstances,  able  and  in  daily  use;  and.  although 
prove  so,  the  court  will  refuse  to  the  obstructed  way  added  somewhat  to 
interfere  until  the  matter  has  been  the  beauty  of  the  premises,  the  court 
tried  at  law,  generally  by  an  action,  holding  the  injury  to  be-  a  mere  fancy, 
though  in  particular  cases  an  issue  may  Sargent  v.  George,  56  Vt  627. 
be  directed  for  the  satisfaction  of  the  Bam  and  Privy. — When  lots  are  laid 
court  where  an  action  could  not  be  out  in  a  city  with  an  established  front- 
framed  so  as  to  meet  the  question."  See  age,  those  who  purchase  inside  lots  do 
Porter  v.  Whitham,  17  Me.  292;  Van  so  with  the  expectation  that  the  owners 
Bergen  v.  Van  Bergen,  3  Johns.  (N.  of  corner  lots  will  build  in  accordance 
Y.)  Ch.  282;  Rhea  v.  Forsyth,  37  Pa.  with  the  established  frontage;  and  if 
St.  503;  Arnold  t;.  Klepper,  24  Mo.  273;  they  change  their  frontage,  and  so 
Mammoth  etc.  Co.'s  Appeal,  54  Pa.  St.  build  as  to  cause  the  rear  of  their  lots 
1S3;  Rochester  v.  Curtiss,  i  Clarke  to  abut  upon  the  inside  lots,  equity  will 
(>f.  Y.)  Ch.  336;  McCord  v.  Iker,  12  so  control  the  location  of  their  out 
Ohio  387;  White  v.  Forbes,  Walk,  buildings  as  to  prevent  them  from 
<Mich.)  112;  Pennsylvania  R.  Co.  v.  interfering  with  the  enjoyment  of  the 
New  York  etc.  R.  Co.,  8  C.  E.  Green  occupant  of  the  inside  lots.  Cook  v. 
(N.J.)  157;  Sprague  v.  Rhodes,  4  R.  I.  Benson,  62  Iowa  170.  See  also  Rand 
301.  V,  Wilber,  19  111.  A  pp.  395;  Kenopsky 

IiiBtance^NoiBe— -CrowdB. — A  circus,  v,  Davis,  27  La.  An.  174. 
the  performances  in  which  were  to  be  Factory. — A  bill  was  filed  by  the  ap- 
carried  on  for  eight  weeks,  was  erected  pellee  against  the  appellants  for  an  in- 
near  the  plaintiff's  house,  and  the  per-  junction  to  perpetually  restrain  injury 
formances,  which  took  place  every  to  the  complainant's  property »  brought 
evening,  lasted  from  about  half-past  about,  as  alleged,  by  the  manufacturing 
seven  till  half-past  ten.  It  was  proved  of  vitriol  and  sulphuric  acid  in  afactory 
that  the  noise  of  the  music  and  shouting  upon  premises  adjoining  those  of  the 
in  the  circus  could  be  distinctly  heard  complainant,  conducted,  controlled  and 
all  over  the  plaintiff's  house,  and  was  operated  by  T.  C.  C.  and  The  C.  C 
so  loud  that  it  could  be  heard  above  and  F.  Co.  After  averring  the  injury 
the  conversation  in  the  dining  room,  to  the  complainant's  property,  the  bill 
though  the  windows  and  shutters  were  prayed  "that  they  may  upon  their  sev- 
closed,  and  several  persons  were  talking  eral  and  respective  corporal  oaths  an- 
in  the  room.  Held  (affirming  the  swer  the  premises,  and  that  they  may 
decision  of  Malins,  V.  C),  that  this  was  set  forth  and  discover  whether  they,  or 
■such  a  nuisance  as  the  court  would  one  of  them  (and  if  one,  which  one),  do 
restrain  by  injunction.  If  the  evidence  not  conduct,  control  and  operate  a  fkc- 
is  satisfactory,  the  court  will  grant  an  tory  at  the  place  hereinbefore^men- 
injunction  against  a  nuisance  without  tioned,  wherein  vitriol,  sulphuric  acid 
having  the  question,  whether  there  is  a  or  sulphurous  acid,  or  some  of  these 
nuisance,  tried  before  a  jury.  Inchbald  products  are  made;  and  that  they  may 
V.  Robinson  and  Inchbald  7*.  Barring-  be  perpetually  enjoined,  restrained  and 
ton,  4  Ch.  38S.  prohibited  from  keeping  up  and  main- 

A  chineBe  laundry  in  the  basement  of  taining  the  aforesaid  factory,  and  from 
a  building,  so  conducted  as  to  injure  the  making  vitriol,  sulphuric  and  sulphur- 
business  of  the  occupant  of  the  next  ous  acid,  and  other  obnoxious  and  un- 
story  may  be  enjoined  as  a  nuisance,  wholesome  products  in  the  place  where 
Warwick  v.  Wah  Lee,  31  Leg.  Int.  the  said  factory  is  situated;  and  that 
<Pa.)  268;  s.  c,  22  Pitts.  L.  J.  (Pa.)  27  ;  your  orator  may  have  such  other  and 
S.  P.  Richardson  v,  Oberholtzer,  2  W.  further  relief  as  nis  case  may  require." 
N.  C.  (Pa.)  332.  The     defendants    each    severally   de- 

The  injury  must  be   actual,  substan-  murred    to    this    bill,    mainly  on    the 

tial,  not  technical,  nor  inconsequential;  ground  of  multifariousness.    Held:  ist 
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Knisance. 


That    the    demurrers    were    properly  properly  issued  restraining  its  contir.u- 

ovemiled   by   the    court    below.    2na.  ance.     Dunsbach  i'.  HoUister,  2  N.  ^'- 

That  the  averments  of  the  bill  in  re-  S.  94. 

gard  to  the  nuisance  and  injury  com-  Electric   Llgbt    Station. — Defendant 

plained  of  were  sufficient  to  warrant  operated  an  electric  light  station  before 

the  granting  of  relief   by   injunction,  plaintiff  purchased  the  adjoining  houses, 

Chappell    etc.   Co.   v.   Funk,   57    Md.  but  later    erected     an    extension    and 

465.  placed    therein    a  400- horsepower  en- 

Brick. — Where     one    manufacturing  gine  and  a  sixteen -foot  cog-wheel.  The 

brick  upon  his  lands  uses  a  process  in  machinery  could  have  been  driven  with 


burning  by  which  noxious  gases  are 
generated,  which  are  borne  by  the 
winds  upon  the  adjacent  lands  of  his 
neighbor,  injuring  and  destroying  trees 
and  vegetation,  this  is  a  nuisance,  and 
the  party  injured  is  entitled  to  an 
injunction  to  restrain  the  use  of  the 
process  complained  of.      Campbell   v. 


smaller  engines  and  belts,  with  a  little 
injury  to  plaintiffs  property,  but  the 
large  engine  and  wheel  caused  a  jar 
and  annoying  noises  after  night,  with- 
out causing  permanent  injury  to  the 
building.  The  extension  and  engine 
were  properly  constructed  and  the 
business  carefully  conducted.     Smaller 


Seaman,  63  N.  Y.  (18  Sick.)  568;  s.  c,  engines  would  occupy  more  space  and 
20  Am.  Rep.  567.  See  also  Walter  v,  require  greater  expense.  Defendant 
Selfe,  4  De  G.  &  S.  315;  Cavey  v.  had  invested  about  $200,000,  and  fur- 
Ledbitter,  13  C.  B.  (N.  S.)  470;  Pollock  nished  light  to  the  city  and  many  mer- 
V.  Lester,  11  Hare  266;  Beardmore  v,  chants.  New  buildings  were  under 
Tredwell,3i  L.T.  (N.  S.)893;  Hutchins  construction,  into  which  defendant  in- 
I'.  Smith,  63  Barb.  (N.  Y.)  251;  Weir's  tended  removing,  when  the  station 
Appeal,  74  Pa.  St.  230;  Mulligan  v,  complained  of  would  be  discontinued. 
Elias,  12  Abb.  (N.  Y.)  N.  S.  259.  Held,  that  while  defendant's  business 
And  it  is  no  reason  for  refusing  an  was  a  nuisance  and  should  be  restrained, 
injunction  in  such  a  case  that  the  in  view  of  the  fact  that  compensation 
fumes  tend  to  neutralize  a  malaria  in  damages  could  be  made,  and  that 
existing  in  the  locality,  or  that  the  great  loss  to  the  defendant  and  incon- 
place  is  a  manufacturing  place,  nor  will  venience  to  the  public  would  result  from 
relief  be  denied  on  the  ground  that  the  its  immediate  suspension,  time  should 
nuisance  existed  before  the  plaintiff  be  given  defendant  to  remove  its  plant 
acquired  his  property  or  built  his  house  before  the  judgment  should  take  effect, 
at  least,  where  there  is  not  shown  so    Braender  v.  Harlem  Lighting  Co.,  2  N. 

Y.  S.  245. 

Trifling  Nuisance. — The  amount  of 
annoyance  which  will  induce  the  court 
to  interfere  between  the  owners  of 
adjoining  buildings  discussed  and  de- 
fined, and  the  nature  and  value  of  evi- 
dence in  such  cases  considered. 
Where  a  trifling  trespass  or  an 
interference  with  an  ancient  right  has 
been  submitted  to  for  six  years,  the 
court  will  not  exercise  its  jurisdiction, 
but  will  leave  the  plaintiffs  to  their 
rights  at  law.  Decree  of  the  master  of 
the  rolls  reversed.  Gaunt  v.  Fynney, 
8  Ch.  8. 
Temporary  Nnlaance. — The  owner  or 


long  a  continuance  as  to  establish  a 
prescriptive  right.  Mulligan  v.  Elias, 
12  Abb.  (N.  Y.)  N.  S.  259.  It  has 
however  been  Aeid,  that  brick  making 
being  a  useful  and  necessary  employ- 
ment, will  not  be  restrained  by  injunc- 
tion, although  carried  on  in  the 
outskirts  of  a  city,  because  it  occasions 
some  discomfort  or  even  some  injury 
to  those  residing  in  the  vicinity. 
Huckenstine*s  Appeal,  70  Pa.  St.  10*2; 
8.  c,  10  Am.  Rep.  668.  See  Atty. 
Gen.  V.  Cleaver,  18  Ves.  219;  Sel- 
lers V,  Parvis  etc.  Co.,  30  Fed.  Rep. 
164. 

Blowing     Sand. — Defendant      main- 
tained an  uncovered  pile  of  moulding    lessee  of  houses  let  or  sublet  to  weekly 
sand   near  plaintiff's   residence,    from    tenants    cannot     maintain    a    suit    to 


which  sand  was  blown  when  the  wind 
was    in    a    certain    direction,  causing 


restrain  a 
_    the    noise 
annoyance     and     discomfort    to     the    premises, 
inmates  of  such  residence,  and  injury  to    could     be 
the  furniture.     Held,  that  while  such     tenant  if 


temporary  nuisance,  such  as 
of   machinery   in  adjacent 

but — Semblc,    such     a    suit 

maintained     by    a    weekly 

the  nuisance  were  of  such  a 


was  lawful  if   properly   conducted,  a  nature  as  to  be  injurious  to  his  health 

finding  that  the  same  was  so  improperly  or  comfort.    Jones  v.  Chappell,  20  Elq. 

conducted  as  to  constitute  a  nuisance  539. 

was  warranted,  and  that  an  injunction  Lawful  BnslnoM. — The  erection  of  a 
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passenger  railway  upon  a  public  street,  must  be  decided  upon  its  own  particular 

which  has  been  authorized  by  statute,  state  of  facts,  and   the  whole  question 

cannot     be    enjoined     as    a  nuisance,  must  be  largely  one  as  to  degree,  being 

Faust   V.  Passenger   R.   Co.,  3    Phila.  determined    in    the     light    of    huxmn 

(Pa.)  164.     See   Richards'   Appeal,  57  experience. 

Pa.  St.  105.  where  the  injury  complained  of  i]»  not 

The  use  of  a  snow  plough  and  a  nuisance  per  je,  but  may  become  m 
sweeping  machine  for  cleaning  the  by  reason  of  circumstances — bein;^ 
streets  of  New  York  will  not  be  en-  uncertain,  indefinite  or  contingem— 
joined  as  a  nuisance.  Johnson  v.  equity,  as  we  have  said,  will  not  inter- 
Christopher  etc.  R.  Co.,  7  N.  Y.  Da.  fere.  Laughlin  z*.  Lamasco,  6  Ind. 
Reg.  429.  223;   Lake    View    r.  Letz,  44  III.  Si: 

But  an  unauthorized  occupation  of  a  Ktrkman  r.  Handy,  11  Humph.  {Tenr..: 

street  by  a  railroad  track  company  is  a  406;    Dunnig  v.    Aurora,  40  III.  4S1: 

nuisance /rr  se  which  will  be  enjoined.  Given  t\  Melmoth,  Freem.  (Mi%s.)  Cb. 

Atty.  Gen.  v.  Lombard  etc.  R.  Co.,  32  ^o$\  Rhodes  v,  Dunbar,  57  Pa.  St.  274. 

Leg.   Int.  (Pa.)  238;  s.  c,  i    W.  N.  C.  Thebaut  r.  Canova,  11  Fla.  143;  Simp- 

(Pa.)  4S9.     So  where  a  lawful  business,  son   r.  Justice,  8   Ired.   (N.  Car.)  £iq. 

such  as  that  of  tinsmith  and  sheet-iron  ns;  Duncan  r.   Hays.  7  C.  E.  Green 

worker,  is  carried  on,  at  unreasonable  (^».  J.)  25;  Mohawk    Co.  r.  Utica  etc. 

hours,  to  the  annoyance  and  discomfort  R.  Co.,  6  Paige  (N.  Y.)  554;  Eari  of 

•  of  the  neighbors  and  until  it  becomes  a  Ripon  v.  Hobart,  3  Myl.  &  K.  169.    So 

nuisance,    equity     will     interfere     by  the  public  benefit  will  be  considered, 

injunction.       Dennis    v,    Eckhardt,    3  and   when   it  preponderates  over  the 

-Grant  (Pa.)  390;  s.  c,  n   Am.  L.  Reg.  private  inconvenience,   no  relief  sriA 

166.  generally    be    granted.       Dorsey    t. 

Nnliano*  p€r  M. — The  rule  has  long  Allen,  S5   N.   Car.  358;  s.  c.,39'Am. 

been  recognized  as  quite  diflferent  where  Rep.   704.     It   is   a  rule  of  universal 

the  thing  sought  to  be  prohibited  is  per  recognition,  that  in  doubtful  cases  an 

se  a    nuisance,   and    where    it    is   not  injunction   will    always  be  denied,  or 

unavoidably  noxious  in  itself,  but  may  dissolved  on  motion  when  granted  ad 

prove  so  according  to  circumstances,  or  interim,      A   very   strong  case  mu< 

otherwise.     In  the  first  class  of  cases  an  therefore,  be   maJe   by  the  bill,  and  it 

injunction   will   ordinarily  be  granted  there  be  a  reasonable  doubt  as  to  the 

without  waiting  for  the  result  of  a  trial  probable  effect  of  an  alleged  nuisance, 

at  law.     In  the  second  class  the  court  either  on  the  proof,  affidavits,  or  on  the 

will  generally  refuse   to  interfere  until  construction  of  the  facts  stated  in  the 

the  matter  has   been  tried  at  law.     St.  bill,  there  will  be  no  interference  urt:] 

James's  Church   v.  Arrington,  36  Ala.  the  matter  is  tested  by  experiment  in 

546;   Adams*   Eq.    (7th   Am.  ed.)    211,  the  actual  use  of  the  property.     Wood 

note  1.  on  Nuisances,  ^§  796-97. 

The  cases  are  numerous  where  equity  The  erection  on  defendants  lot  of  a 

lias  intervened  to  prevent  the  carrying  two  story  wooden   house,  and   its  u^e 

on  of  a  business  or  vocation,  although  thereafter    as    a    gin   house.  Is  not  a 

lawful  in  itself,  on   the  ground  of  its  nuisance  per  jrr,  but  is  a  lawful  exercise 

being  obnoxious  to  the  health,  comfort  by   appellees   of  their  dominion  over 

or  convenience    of   neighboring    resi-  their  property,  against  which  adjoining 

dents,  b}'  reason  of  disagreeable  noises,  proprietors  cannot  complain,  unless  ii 

offensive  odors,  noxious  gases  and  the  is  shown  that,  from  the  peculiar  manner 

like.     Babcock  I'.  N.  J.  etc.  Co.,  5  C.  E.  of    its    erection   and    use,   irreparable 

Green     (N.    J.)    296;    Atty.    Gen.    r.  injury  will   result  to  them.     Rhode*  r. 

Steward,  5  C.  E.  Green    (N.  J.)  405;  Dunbar,  57  Pa.  St.  274. 

Cleveland  v.  Citizens,  5  C.   E.  Green  See   also,  as   to  what  constitutes  a 

(N.  J.)   201;  Ross  V.  Butler,  4  C.  E.  nuisance   per    se,   Quinn    v.    Electric 

Green  (N.J.)  294;  Robinson  r.  Baugh,  Light   Co.,  140   Mass.  106;  Shiverv  x. 

31    Mich.  290;  Imperial  Co.  v.  Broad-  Streeper   (Fla.),   3  So.  Rep.  865,  and 

bent,  7  H.   L.  600;  Hutchins  v.  Smith,  note;    Appeal   of  Art  Club  (Pa.),  r^ 

63  Barb.  (N.  Y.)  251;  White  v.  Cohen,  Atl.  Rep.  537-,  Gilford  v.  Hospital,  i  N 

I  Drew  313;  Soltan  v.  De  Held,  2  Sim.  Y.  Supp.  448;  Dunsbach  v.  HoUister,  2 

N.  S.  133.  N.  Y.  Supp.  94;  Rogers  v.  Elliott,  14^ 

No.  general  rule  can  be  laid    down  Mass.  349;  Burke  i*.  Smith  (Mich-;,  3" 

sufficiently  specific  and  certain  to  apply  N.   W.  Rep.  838;   Cook    r.  Anderson 

to  all  cases;  but, as  oft»n  said,  each  case  (Ala.),  4  So.  Rep.  713. 
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{a)  Nuisance  at  Law. — The  wrong  complained  of  must  be  a 
nuisance  at  law  for  which  damages,  if  only  for  a  nominal  sum, 
could  be  recovered.^ 

There  are  cases  where  the  plaintiff  could  have  no  remedy  at 
law,  in  which  a  court  of  equity  will  grant  relief,  as  where  a  right 
is  violated,  which  should  be  protected,  and  irreparable  injury 
would  result  from  the  failure  of  the  court  to  grant  relief.* 

Relief  will  not  be  given  where  the  benefit  to  the  public  to  be 
deprived  from  the  existence  of  the  thing  complained  of  out- 
weighs the  private  inconvenience.*  So  where  either  party  may 
suffer  by  the  granting  or  withholding  of  an  injunction,  the  rule 
in  equity  requires  the  court  to  balance  the  inconvenience  likely 
to  be  incurred  by  the  respective  parties  by  means  of  the  action 
of  the  court,  and  to  grant  or  withhold  the  injunction  according 
to  a  sound  discretion.* 

In  the  cases  of  private  nuisance,  the  jurisdiction  of  courts  of 
equity  and  of  law  is  often  concurrent,  though  many  cases  will 
sustain  a  legal  action  which  would  not  justify  relief  in  equity.^ 

{b)  The  fears  of  mankind^  said  Chancellor  Hardwick,  though 
they  may  be  reasonable  ones,  will  not  create  a  nuisance.*  This 
statement,  however,  is  a  subject  to  some  qualification.  As  where 
powder  is  kept  in  large  quantities  within  a  town  or  near  where  a 

A  coal  yavd  adjoining  a  private  rest-  comfort  of  human  existence.  The 
dence  is  not  per  se  a  nuisance,  court  of  chancery  will  restrain  the  con- 
Russell  V.  Popham,  4  Ch.  Dec.  (N.  \ .)  tinuance  of  a  nuisance  by  injunction, 
-80;  s.  c,  N.  Y.  Leg.  Obs.  272.  wherever  substantial  damages  might  be 

The  erection  of  a  blacksmith's  shop  recovered  in  respect  of  it  by  an  action 

in  a  city  is  not  a  nuisance  per  se  which  at    law.      An    injunction    granted    to 

will  be  enjoined.     Raub  v.  Tammany,  restrain    the    issuing    of    smoke     and 

5    Luz.  L.  Reg.  (Pa.)  114;  s.  c,  i    Leg.  effluvia   from   a   factory  chimney,  and 

Chron.  (Pa.)  00.  the    making  of  noise   in   the   factory, 

But  the  erection   of   a    fat    boiling  although   it  was  situated   in  a  manu- 

establishment  in   a   city  is   a  nuisance  facturing  town;  it   being   proved   that 

per  se,  and  will  be  enjoined.     Peck  v.  such  smoke,  effluvia  and  ncise  were  a 

Elder,  3  Sandf.  (N.  Y.)  126;  s.  c,  6  Ch.  material  addition  to  previously  existing 

Dec.  (N.  Y.)  38.  nuisances.     Crump   v.  Lambert,  3   Eq. 

1.  Kiimovev  v.  Thackerv,  2  Bro.  C.  409. 

C.  65;  Bathurst  v.  Burden,'2  Bro.  C.  C  2.  Dyke  v.  Taylor,  3  D.  F:  &  J.  467; 

64.     Thus  a  swamp  from  which  malaria  Wood    t*.    SutcliflTe,  8    Eng.  L.  SL    Eq. 

is    exhaled,    causing    sickness    in    the  217;  Ripon   t*.  Holbart,  3   Myl.   &   K. 

neighborhood,  is  not  in  law  a  nuisance  175. 

«o   long   as   it    remains   in   a    natural  S.  Eason  v.  Perkins,  2  Dev.  (N.  Car.) 

state.      When,   however,   the  party   in  Eq.  38;  Wilder   v.  Strickland,  2  Jones 

poKsession  docs  any  act  upon  the  land  f  N.  Car.)  Eq.  386;  Atty.  Gen.  v.  Lea's 

which  increases  the  injurious  effects  he  Heirs,  3  Ired.  (N.  Car.)  Eq.  302. 

becomes    liable.      Cooley    on    Torts,  4.  Richards*  Appeal,  57  Pa.  St.  105. 

567.  See  Eastman  v,  Amoskeag  Manuf.  Co., 

Smoke,  accompanied  with  noise  or  47  N.  H.  71. 
with  noxious  vapor;  noise  alone;  and  5.  Parker  v.  Winnip.  etc.  Co.,  2 
offensive  odors  alone,  although  not  Black  (U.  S.)  545.  Compare  Holsman 
injurious  to  health,  may  severally  con-  v.  Boiling  Spring  etc.  Co.,  14  N.  T.  Eq. 
«titute  a  nuisance.  The  material  (i  McCart.)  335;  Burn  ham  v.  Kemp- 
question  in  all  such  cases  is,  whether  ton,  44  N.  H.  78:  Gardner  v.  New- 
the  annoyance  produced  is  such  as  burgh,  2  Johns.  (N.  Y.)  Ch.  162. 
materially  to  interfere  with  the  ordinary  S.  Garth  v.  Cotton,  3  Atk.  751. 
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number  of  people  reside,  so  as  to  render  the  powder  dangerous 
to  the  lives  of  the  citizens  in  case  of  an  explosion  either  by 
accident  or  danger.* 

{c)  Legal  Right, — Where  a  clear  legal  right  is  injured,  and  there 
is  danger  of  its  being  destroyed,  an  injunction  ordinarily  will  be 
granted.* 

(^)  Preventive. — A  court  of  equity  exercises  its  jurisdiction  to 
prevent  a  nuisance,  therefore,  where  the  wrong  has  been  com- 
mitted  it  will  not  exercise  its  jurisdiction  unless  to  prevent  its 
repetition,  or  where  the  nuisance  itself  is  continuous.* 

{e)  Where  a  building  itself  is  not  a  nuisance^  its  erection  will 
not  be  enjoined  because  it  may  become  a  nuisance  by  the  use  to 
which  its  occupants  may  put  it.^ 

1.  Mjers  V.  Malcolm,  6  Hill  (N.  Y.)  right  of  the  plaintiff  is  not  clear,  or  the 
292;  Hepburn  v,  Lordan,  3  H.  &  M.  law  relating  to  the  case  doubtful. 
345;  Bradley  v.  People,  56  Barb.  (N.  Higbee  v.  Camden  etc.  R.  Co.,  20  N.J. 
Y.)  72.  Eq.  435. 

2.  Walker  v,  Brewster,  L.  R.,  5  Eq.  4.  Atty.  Gen.  Steward,  20  N.J.  Eq. 
Cas.   25;  Herz  v.  Bank,   2   Giff.  686;  415. 

Goose  V.  Bedford,  21  W.  R.  449.  A  A  was  the  owner  of  a  homestead  oc- 
distinction  is  to  be  observed,  however,  cupiedby  himself  and  familjr,  the  dwell- 
between  a  temporar^r  and  a  continuous  ing  being  within  thirteen  feet  of  a  tract 
nuisance.  Swaine  v.  G.  N.  R.  Co.,  4  of  vacant  land  belonging  to  B.  B  com- 
D.  G.  I.  and  S.  211;  Rochester  v.  Cur-  menced  erecting  a  house  upon  his 
tiss,  I  Clarke  (N.  Y.)  336;  Harrison  v.  ground  close  to  the  line.  Thereupon 
Newton,  9  N.  Y.  Leg.  Obs.  311;  s.  c,  i  A  filed  his  bill  for  an  injunction,  alleg- 
Code  R.,  N.  S.  (N.  Y.)  207;  Frank-  ing  that  B,  out  of  spite  and  because  A 
ibrd  V,  Lennig,  2  Phila.  (Pa.)  403;  s.  c,  had  refused  to  sell  him  his  homestead 
I  Am.  L.  Rep.  357;  Hough  v.  Dowries-  at  a  grossly  inadequate  price,  was  going 
town,  4  Brewst.  (Pa.)  333;  Bunnell's  to  erect  small  tenement  houses  close  to 
Appeal,  69  Pa.  St.  59;  Hle&kell  v.  the  line  and  fill  them  with  worthless 
Gross,  3  Brewst.  (Pa.)  430;  s.  c,  7  negroes.  After  issue  joined  the  case 
Phila.  (Pa.)  317;  Philadelphia's  Ap-  went  to  trial,  and  from  plaintiff's  testi- 
peal,  78  Pa.  St.  33;  s.  c,  Phila.  (Pa.)  mony  it  appeared  that  defendant  had 
499.  erected  w^ithin  four  feet  of  the  line  a 

Chancery  will  not  enjoin  an  alleged  small   tenement  house  of  two  rooms, 

nuisance  unless  the  right  be  clear,  defi-  without  cellar  or  foundation  walls,  and 

nite  and  certain;  or  capable  of  being  in  such  condition  that  it  could  easily  be 

clearly    ascertained;      otherwise,     the  moved;  that  the  house  was  painted'and 

party  will  be  left  to  his  remedy  at  law.  looked   neat,  and  was  occupied  by  .a 

Fisk  V.  Wilber,  7  Barb.  (N.  Y.)  395.  colored   preacher  and   his  family,  who 

To  obtain  an  injunction  to  restrain  were  well  behaved,  and  thjit  'such  a" 
an  act  otherwise  lawful,  on  the  ground  house  would  rent  at  five  or  six  dollars 
that  it  will  create  a  public  nuisance,  a  a  month.  It  also  appeared  that  defend- 
clear  case  must  be  made  out;  it  is  not  ant  threatened  to  punish  plaintiff  for 
enough  to  show  a  possible  danger,  refusing  to  sell  his  homestead  at  the 
Rochester  t;.  Erickson,  46  Barb.  (N.  Y.)  price  he  had  offered,  and  said  that  he 
92.  would  build   small  tenement  houses  in 

8.  Peck  V.  Elder,  3  Sandf.  (N.  Y.)  close  proximity  to  such  homestead, and 
126;  Atty.  Gen.  V.  N.J.  R.  Co.,  2  Green  then  plaintiff  would  be  glad  to  get  a 
(N.J.)  Ch.  136.  An  injunction  will  much  less  sum  than  he  had  offered.  A 
not  be  issued  as  punishment;  its  office  demurrer  to  the  evidence  was  sustained 
is  to  prevent  injurv.  Lexington  etc.  and  judgment  entered  for  the  dcfcnd- 
Bank  v.  Gwynn,  h  Bush  (Ky.)  486;  ant.  //^/rf,  that  the  court  did  not  err; 
Wangelin  r.'Goe,  50  III.  459.  It  will  that  although  the  defendant  was  acting 
not  be  issued  simply  because  the  busi-  from  spite,  yet  the  buildings  which  he 
ness  is  unlawful.  Babcock  v.  N.  J.  etc.  was  erecting  were  legitimate  and  profit- 
Co.,  20  N.  J.  Eq.  296.    Nor  where  the  able    improvements    of   his    property, 
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(/)  Dwellings. — When  a  business,  although  lawful  in  itself, 
becomes  obnoxious  to  neighboring  dwellings,  and  renders  their 
enjoyment  uncomfortable,  whether  by  smoke,  cinders,  noise,  of- 
fencive  odors,  noxious  gases  or  otherwise,  the  carrying  on  of  such 
business  is  a  nuisance  which  equity  will  restrain.  Nor  is  it  neces- 
sary that  the  nuisance  be  injurious  to  health  to  warrant  the  inter- 
ference, but  mere  noise  will,  in  a  proper  case,  suffice  to  justify  a 
court  of  equity  in  interfering,  and  the  relief  has  been  granted 
against  the  ringing  of  the  bells  in  a  church  in  such  manner  as  to 
annoy  a  neighboring  resident.^ 

Avere  used  for  legitimate  purposes,  and  Cohen,  i  Drew  313;  Soltan  v.  De  Held, 

could   not  be  adjudged   nuisances,  no  2    Sim.,  N.    S.    133;  Bell    v.   Blount,  4 

matter  how  disagreeable  and   annoying  Hawks    (N.   Car.)   384;  s.  c,  15   Am. 

they  might  be  to   plaintiff.     Falloon  v.  Dec.  ^26;  Linnig  r.  Geddes,  i  McCord 

Schilling,   29   Kan.   292;  s.  c,  44   Am.  (S.   Car.)   Eq.  304;  s.  c,  16   Am.  Dec. 

Rep.  642.  606;   Society  v.   Morris  Canal   Co.,   i 

Plaintiffs,  residents  and  owners  of  Sax.  (N.J.)  157;  s.  c,  21  Am.  Dec.  41; 
property  in  a  thickly  populated  neigh-  Scudder  v.  Trenton  Delaware  Falls 
borhood,  filed  a  bill  asking  that  defend-  Co.,  i  Sax.  (N.  J.)  694;  s.  c,  23  Am. 
ants  should  be  enjoined  from  erecting  Dec.  756;  Lasala  i».  Holbrook,  4  Paige 
buildings  for  a  bone  boiling  establish-  (N.  Y.)  Ch.  169;  s.  c,  25  Am.  Dec.  524; 
ment.  Held,  that  an  injunction  re-  State  v.  Mobile,  5  Port  (Ala.)  279;  s. 
straining  the  use  of  the  buildings  as  a  c,  30  Am.  Dec.  564;  Bigelow  v.  Hart- 
bone  boiling  establishment  was  proper-  ford  Bridge  Co.,  14  Conn.  565;  s.  c,  36 
ly  issued,  but  that  the  erection  of  the  Am.  Dec.  502. 

buildings  was  not  a  nuisance,  and  the         Where   by  the  erection   and   use  of 

portion    of    an   injunction    restraining  limekilns  by  the  defendants,  upon  their 

that    must    be    dissolved.     Appeal    of  own  premises,  in  close  proximity  to  the 

Czarniecki  (Pa.),  11  Atl.  Rep.  660.   See  residence  of  the  plaintin,  the  plaintifiT's 

also  Harrisburg's  Appeal  (Pa.),  10  Atl.  premises  were  by  reason  of  the  smoke, 

Rep.  787.  gas   and    dust   issuing  from   the  kilns 

It  is  usual  and  proper,  where  a  build-  rendered  unfit  for  a  comfortable  habi- 

ing  or  works  are  being  erected  that  can  tation,  and  the  smoke   and  gas   when 

only   be  used   for  a  purpose    that    is  inhaled   by  persons  of  sensitive  lungs 

unlawful,  to  restrain  the  erection.     But  were  alike  unpleasant  and  uncomfort- 

when  it  is  not  made  to  appear  that  the  able,    as    well     as,    to    some    extent, 

business    for    which    the    building    is  detrimental  to  health;  it  was  held  that 

intended  cannot  possibly  be  carried  on  the  plaintiff  was  entitled  to  enjoy  his 

without     becoming     a     nuisance,    the  premises  free  from  the  presence  of  the 

injunction    will    be    denied,    and     the  smoke,  gas  and   dust  proceeding  from 

defendant  will  be  left  at  liberty  to  pro-  the  kilns  and  that  the  defendants  had 

ceed  with  the  erection  of  the  building  no   right  thus   to  pollute  the  air  and 

at  the  risk  of  being  restrained  in  the  disturb  the  comfortable  occupation  and 

use  of   it,  if   a  nuisance  is  ultimately  enjoyment  of  his  premises  by  the  plain - 

created.      Cleveland   v.  Citizens'    Gas  tiff;  and  that  their  doing  so  amounted 

Light  Co.,  20  N.  J.  £q.  201.     See  Cun-  to  a  nuisance.     Held,  also,   that   the 

ningham  v.  Rice,  28  Ga.  30;  Thebaut  v.  plaintiff    was  entitled   to   a  perpetual 

Canova,  II  Fla.  143;  Barnes  t/.  Calhoun,  injunction  to  restrain  the  continuance 

2  Ired.  (N.  Car.)  Eq.  199.  of  the  nuisance  caused  by  opening  the 

1.  Luscombe  ik  Steer,  17  L.  T., N.  S.  limekilns,  to  the  annoyance  or  injury; 

229;  Ross  V.  Butler,  4  C.  E.  Green   (N.  and    to     damages    for     past    injuries. 

J.)  294;  Cleveland   v.  Citizens,  5  C.  E.  Hutchins   v.  Smith,  63   Barb.  (N.   Y.) 

Green    (N.  J.)   201;  Babcock   v.  New  252. 

Jersey  etc.  C5o.,  5   C.  E.  Green   (N.  J.)        Mannlkctnrliig  gu  in  such  a  manner 

296;    Attv.  Gen.  v.   Steward,  5   C.    E.  as   to  produce   annoyance   to   persons 

Green  (K.J.)  415;  Robinson  v.  Baugh,  dwelling  in   adjoining   houses,  and   to 

31  Mich.  290;  Hutchinson  v.  Smith,  63  injure  plaintiff's  vegetation  and  crops. 

Barb.   (N.   Y.)   251;    Imperial   Co.  v,  whether  by   smoke,  gases,  effluvia,  or 

Broadbent,  7    H.    L.    600;   ^hite    v.  odors  that  may  issue  from  the  works,  is 
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(^)  Annoyance  of  Neighbors, — While  the  doing  of  certain  acts 
by  a  person  in  the  use  of  his  premises  as  a  dwelling  house  might 
not  in  themselves  amount  to  a  private  nuisance,  yet  when  the 

such  a  nuisance  as  to  warrant  the  distance  of  115  yards  from  the  plain- 
interposition  of  a  court  of  equity  by  tifTs  house,  on  the  ground  that  the  per- 
anjunction.  Cleveland  v.  Citizens'  .G.  formances  caused  an  amount  of  noise 
Lr.  Co.,  5  C.  E.  Green  (N.  J.)  201;  such  as  to  interfere  with  the  ordinary 
Broadbent  v.  Imperial  Gas  Co.,  7  De  peace  of  the  dwelling  house.  Inchbald 
<jex  M.  &  G.  436.  V.  Robinson,  Inchbald   v.   Barrington, 

Ounpowder  making  is  not  a  nuisance  17  W.  R.  459;  s.  c,  21  L.  T.,  N.  S.  259; 

^er  sty  but  may  become  so  when  it  4  L.  R.,  Ch.  388. 

endangers  the  safety  of  persons  living        The  occupier  of  a  house  is  liable  for  ^ 

near  it,  and  may  be  enjoined.     Wier's  allowing  the  continuance  on  his  prera- 

Appeal,  74  Pa.  St.  230.  ises  of  any  artificial  work  which  causes 

Brick  Baming. — The  manufacture  of  a  nuisance  to  a  neighbor,  even  though  it 
brick,  where  so  near  a  dwelling  as  to  has  been  put  there  before  he  took  pos- 
expose  the  premises  to  danger  from  fire  session.  In  a  suit  by  the  owner  and 
and  to  imperil  the  health  of  the  occupier  of  a  house  against  the  occu- 
inmatea.  Held,  that  complainants  were  pier  of  an  adjoining  house,  complaining 
entitled  to  an  injunction.  Walter  v,  of  noise  from  the  defendant's  stable  and 
Selfe,  4  Eng.  L.  &  £.  15;  s.  c,  4'  De  G.  of  damp  from  an  artificial  mound  on 
&Sm.3i5.  See  also  Fuselier  v.  Spald-  which  it  stood;  keld,  that  the  plain- 
ing, 3  La.  An.  773;  White  v.  Jamison,  tiffs  were  entitled  to  an  injunction  to 
L.  R.,  18  Eq.  303;  Beardmore  r.  Tred-  prevent  the  defendant  from  keeping 
well,  31  L.  J.,  Ch.  892;  7  L.  T.,  N.  S.  horses  in  his  stable  so  as  to  be  a  nui- 
207;  Pollock  V.  Lester,  11  Hare  266;  sance;  and  that  the  defendant  was  also 
Borcham  v.  Hall,  22  L.  T.,  N.  S.  liable  for  not  preventing  the  damp  from 
i\< .  going  through  the  plaintifTs  wall.  Bro- 

Brick  burning-  is  a  nuisance  to  per-  der  v,  Saillard,  2  Ch.  D.  692.     And  see 

•sons  living  within  the  limit  affected  by  Ball  v,  Ray,  8   L.  R.,  Ch.  467;  s.  c,  28 

it,  and  240  yards  is  not  an  extreme  limit,  L.  T.,  N.  S.  346;  21  \y.  R.  282. 
^nd  therefore  an   injunction   to   abate        HouM  of  lU  Fame. — The  continuance 

such     a    nuisance     will     be    ordered,  of  houses  of  ill  fame  will  be  enjoined 

Roberts    v.  Clarke,  .18    L.  T.,   N.   S.  at  the   suit  of  private  persons  who  are 

49.  deprived  of  the  comfortable  enjoyment 

Noise. — A  bill  prayed  that  a  defend-  of  their  proi>erty  by  the  close  proximity 
ant  might  be  restrained  from  working  a  of  such  nuisance.  Hamilton  v,  Whit- 
steam  hammer  in  such  a  way  as  to  cause  ridge,  11  Md.  128.  See  Anderson  r. 
a  nuisance  or  injury  to  the  plaintiff  and  Doty,  33  Hun  (N.  Y.)  160.  So  an  in- 
his  premises.  Held^  that  an  injunction  junction  will  lie  to  restrain  any  nui- 
should  be  granted.  Goose  xu  Bedford,  sance  that  shocks  the  sense  of  decency, 
21  W.  R.  449.  See  also  Heather  v,  as  the  keeping  and  standing  of  jacks 
Pardon,  37  L.  T.,  N.  S.  393;  Crump  t'.  and  stallions  within  the  immediate  vicw 
Lambert,  3  L.  R.,  Eq.  409;  s.  c,  15  W.  of  one's  dwelling.  Hayden  v.  Tucker, 
R.  417;  GuUick  V.  Tremlett,  20  W.  R.  37  Mo.  214. 
358.  Cattle  Tarda. — The  smell  or  stench 

Noise  and  obstruction  occasioned  by  arising  from  the  keeping  of  live  hogs  in 

the  loading  and  unloading  of  carts  in  a  cattle   yards   in   such  numbers  and  for 

public  highway  or  street  opposite  to  a  such   length   of   time  as   to  affect  the 

dwelling  house.     Held^  in  the  absence  health  or  comfort  of  surrounding  resi- 

of   evidence   showing   an   intention  to  dents,  is   a   nuisance  which  equity  will 

make  the  nuisance  permanent,  not  to  be  enjoin.     Babcock  v.  New    Jersey  etc. 

such  an  injury  to  the  dwelling  house  as  Co.,  5  C.  E.  Green  (N.  J.)  296.  ' 

entitled   the  owner  to  the  same,  in  re-        Ringing  Bells. — The  plaintiff  *s  house 

version   on   a   lease,   to   an   injunction  being  so  near  the  church  that  the  ring- 

against  the  nuisance.     Mott  v.  School-  ing  of  five  o'clock  bell  in  the  morning 

bred,  20  L.  R.;  Eq.  22;  s.  c,  44  L.  J.,  Ch.  disturbed   her;  she   came  to  an  agre^- 

380;  23  W.  R.  545.  ment     in    writing    with     the    church 

A  perpetual   injunction   was  granted  wardens   and   inhabitants  at  a    vestry 

to  restrain  the  performances  of  a  circus  that  she  erect  a  cupola  and  clock  at  the 

(intended  to  last  for  eight  weeks)  at  a  church,  in  consideration  of  which  tlie 
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same  acts  are  done  wantonly  and  maliciously,  for  the  mere  pur- 
pose of  annoying  his  neighbor,  and  to  destroy  the  peace  and 
quiet  of  his  home,  and  they  have  such  effect,  they  may  amount 
to  a  nuisance  which  a  court  of  equity  will  restrain.* 

(//)  Threatened  Nuisance, — Equity  has  jurisdiction  to  enjoin  a 
threatened  injury,  whenever  its  nature  is  such  that  it  cannot  be 
adequately  compensated  by  damages,  and  its  continuance  will 
occasion  a  constantly  recurring  grievance.* 

bell  was  not  to  be  rung  in  the  morning;  415;  Duncan  t'.  Hays,  22  N.  J.  Eq.  2^; 

this  agreement  good  and  decreed  to  be  Mohawk  Bridge  Co.  x\  Utica  etc.  ^. 

binding  in  equity  and  an  injunction  was  Co.,  6  Paige  (N.  Y.)  5C4;  Hudson  etc. 

granted.      Martin  v,  Nutkin»  2   P.  W.  Canal  Co.  v.  New  YoVk  etc.  R.  Co.,  9 

266.     And  see   Soitan   v.  De   Held,  2  Paige  (N.  Y.)  323;  Phoenix  v.  Comm. 

Sim.,  N.  S.  133;  8.  c,  21  L.  J.,  N  S.  Ch.  of  Emigration,  i  Abb.  Pr.  (N.  Y.)  466; 

153;  16  Jur.  326.  Barnes  r.  Calhoun,  2   Ired.  (N.  Car.) 

1.  Medford  v.  Levy  (W.  Va.),  8  S.  Eq.  199;  Simpson  v.  Justice, 8  Ired.  (N. 
E.  Rep.  302.  See  Frazier  f.  Brown,  12  Car.)  Eq.  115;  Clark  v.  Lawrence,  6 
Ohio  St.  294;  Walker  v.  Cronin,  107  Jones  (N.  Car.)  Eq.  83;  Frizzle  v.  Pat- 
Mass.  564;  Panton  v,  Holland,  17  rick,  6  Jones  (N.  Car.)  Eq.  354;  Dorsey 
Johns.  (N.  Y.)  92;  Mahan  v.  Brown,  13  r.  Allen,  85  N.  Car.  358;  s.  c,  39  Am. 

Wend.  (N.  Y.)  261;  Phelps  r.  Nowlen,  Rep.  704;  Biddle  v.  Ash,  2  Ashm.  (Pa.> 
72  N.  Y.  39;  Chatfield  r.  Wilson,  28  21  x;  Hough  t'.  Doylestown,  ^  Brewst. 
Vt.  49.  (Pa.)  333;  Sellers  V.  Pennsylvania  R. 
DomMtle  Broils. — Where  two  families  Co.,  10  Phila.  (Pa.)  319;  "khodes  v, 
are  occupying  rooms  in  the  same  house,  Dunbar,  57  Pa.  St.  274;  Dilworth's 
using  in  common  the  halls  and  stair-  Appeal,  91  Pa.  St.  247;  Lining  i'. 
ways,  a  court  of  equity  will  not  restrain  Geddes,  i  McCord  (S.  Car.)  Ch.  304;  s. 
the  one  from  committing  a  nuisance  c,  16  Am.  Dec.  606;  Kirkman  v, 
against  the  other,  unless  the  proof  of  Handy,  xi  Humph.  (Tenn.)  406;  s.  c, 
the  existence  of  such  nuisance  is  dear  54  Am.  Rep.  45;  Ramsey  v.  Kiddle,  x 
and  strong.  A  court  of  equity  will,  as  Cranch  (U.  ^.)  C.  C.  399;  Flint  v, 
far  as  it  can,  discourage  a  resort  to  its  Russell,  5  Dill.  (U.  S.)  151;  3  Pome- 
aid  for  the  purpose  of  interfering  in  roy's  Eq.  Jur.,  ^  1350;  i  High  on  Inj., 
mere  domestic  broils.  Medford  v.  §  742;  Kerr  on  Inj.  340;  Wier*s  Appeal, 
Levy  (W.  Va.),  8  S.  E.  Rep.  302.  74  Pa.  St.  230;  Aldrich  v.  Howard,  7 

2.  St.  James's  Church  v.  Arrington,  R.  L  87;  Philips  f.  Socket,  i  Tenn.  200; 
36  Ala.  546;  Rouse  v.  Martin,  75  Ala.  Coalter  v.  Hunter,  4  Rand.  (Va.)  58; 
510;  8.  c,  51  Am.  Rep.  463;  Kingsbury  s.  c,  15  Am.  Dec.  726;  Keystone  Bridge 
V.  Flowers,  65  Ala.  479;  s.  c,  39  Am.  Co.  v.  Summers,  13  W.  Va.  476; 
Rep.  14;  Bigelow  x\  Hartford  Bridge  Walker  v.  Shepardson,  2  Wis.  384;  s. 
Co.,  14  Conn.  565;  s.  c,  36  Am.  Dec.  c,  60  Am.  Dec.  423;  Hamilton  f. 
S02;Thebaut  v,  Conova,  xi  Fla.  143:  Whitridge,  11  Md.  128;  s.  c,  69  Am. 
Harrison  r.  Brooks,  20  Ga.  S37;  Whita-  Dec.  184;  Att).  Gen.  r.  Sheffield  Gas 
Iter  r.  Hudson,  65  Ga.  43;  Rounsaville  Consumers'  Co.,  3  De  G.  M.  &  G.  304; 
V.  Kohlheim,  68  Ga.  668;  s.  c,  45  Am.  Dawson  v.  Paver,  5  Hare  415,  430; 
Rep.  505;  Lake  View  r.  Letz,  44  111.  Potts  v,  Lev^',  2  Drew  272;  Elwell  r. 
81;  Laughlin  i'.  Lamasco,  6  Ihd.  223;  Crowther,  31  Beav.  163;  State  f. 
Keiser  v.  Loveth,  85  Ind.  240:  s.  c,  44  Mobile,  5  Port.  (Ala.)  279;  s.  c.,30  Am. 
Am.  Rep.  10;  Shiros  t\  Olinger,  50  Dec.  564;  Coker  v,  Birge,  9  Ga.  425;  s. 
Iowa  571;  8.  c,  32  Am.  Rep.  138;  c,  54  Am.  Dec.  347;  De  Give  r.  Seltzer, 
Adams  r.  Michael,  38  Md.  X 23;  8.  c,  17  64  Ga.  423;  People  v,  St.  Louis,  5 
Am.  Rep.  516;  Dumesnil  v,  Dupont.  iS  Gilm.  (111.)  35X;  s.  c,  48  Am.  Dec.  339; 
B.  Mon.  (Ky.)  800;  s.  c.  68  Am.  Rep.  Dunning  v.  Aurora.  40  III.  481,  486; 
750;  Rogers  r.  Dan  forth,  9  N.  J.  Eq.  Wahle  r.  Reinbock,  76  111.  322;  Fuselier 
J89;  Butler  V.  Rogers,  9  N.  J.  Eq.  4S7;  v.  Spalding,  2  La.  An.  773;  Blanc  t». 
Wolcott  r.  Melick,  11  N.  J.  Eq.  204;  Murray,  36  La.  An.  162;  s.  c,  51  Am. 
6.  c,  66  Am.  Dec.  790;  Cleveland  v.  Rep.  7;  Whitfield  T'.  Rogers,  26  Miss. 
Citizens'  Gas  Light  Co.,  20  N.  J.  Eq.  84;  Society  etc.  v.  Morris  Canal  etc. 
2ox;  Atty.  Gen.  v.  Steward,  20  N.  J.  Eq.  Co.,  i   N.  J.  Eq.  57;  Ross  v.  Butler,  19 
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To  authorize  an  injunction  to  restrain  a  threatened  nuisance, 
all  the  facts  upon  which  the  right  to  relief  is  based  should  be  set 
forth  in  the  bill,  and  if  the  facts  are  denied  in  the  answer,  they 
must  be  sustained  by  proof  on  the  trial.* 

( I )  Irreparable  injury  is  not  necessarily  such  injury  as  is  be- 
yond the  possibility  of  reparation  or  compensation  in  damages. 

N.  J.  Eq.  294;  Gardener  r.  Newburgh,  enjoin  Ihe  erection  and  use  of  abui!d- 

z  Johnh.  (N.  Y.)  Ch.   i^>2;  s.  c,  7   Am.  ing   when  the  use  of  it  may  not  pr>ve 

Dec.  526;  Belknap  7*.  Belknap,  2  Johns,  essentiallj  injurious  to  others.    Lonn<; 

(N.  Y.)  Ch.  463;  s.  c,  7   Am.  Dec.  548;  v.  Small,   50  Iowa  271;  s.  c.»  32  Air. 

Cutlin    I'.  Valentine,  9   Paijje    (N.  Y.)  Rep.  136;   Curtis   z\   Winslow,  3S  \t. 

575;  R.  c,  -^8  Am.  Dec.  567;  Atty.  Gen.  690. 

ex  rel.  Bell  i'.  Blont,4  Ilawks  (!*^.Car.)         Aetloii  of  Rlgliway  GOBXinlisloiicn.— 

JS4;  8.  c,  15   Am.   Dec.   526;  Clark  r.  Where  commissioner*  of  highway*  are 

Lawrence,    6     Jones     (>^.    Car.)    Eq.  proceeding  to  do  an  act  within  the  pow- 

83.  ers   conferred   on   them  by  law.  and  it 

In    Rogers   v.  Danforth.  9   N.  J.  Eq.  does  not  appear  with  certainty  thatjuch 

2S9,   the  Chanckllor  sjivs:  "Where  act  may  prove  injurious  to  the  privj'r 

the  complainants  ask  for  an  injunction  to  rights  of  another   or-  become  a  private 

protect  them  from  apprehended  danger,  nuisance,  a  court  of  equity  will  not  en- 

and  the  answer  denies  that  such  appre-  join    their   proposed    action    until  the 

hensions  are  well  founded,  the  court,  as  question  of  nuisance   xn  determined  br 

a  general  rule,  will  give  to  the  defend-  actual  experience.    Thornton  v.  Rkc 

ants  the  full  benefit  of  such   denial  and  iiS  111.  351. 

refuse   the   injunction;    and   where  the        1.  Imperial  Gas  Co.  r.  Broadbent  7 

parties  come  before  the  court  with  affi-  II.   L.  Cas.    600;    Ripon  r.  Hobart, 3 

davits,  the  court  will  refuse  the  injunc-  Myl.  &  K.    169;  Haines   v.  Taylor,  10 

tion,  unless  the  complainants   made  out  Beav.   75;  Thebaut   v.  Canova,  11  Fli. 

a  very  clear  case  by  their  bill  and  atli-  143,  224. 

davits."     A   ccurt   of  equity    will    not        In  Ross   t*.   Butler,  19  N.  J.  Eq.  294. 

restrain  by  injunction  any  lawful  busi-  and  Duncan  ?\  Hays,  22  N.J.  Eq.25.it 

ness  because  it  is  supposed,  or  alleged,  is   said  that  the  proof  must   exclude 

that  such  business  will  be  a  nuisance  to  reasonable  doubt,  but  probably  all  the 

a  dwelling  near  it;  it  must  be  clear  that  proof  that  is  required   is  a  preponder- 

the   business  will   be  a   nuisance,  and  ance  as  in  other  civil  actions, 
that  it  cannot  be  carried  on  so  as  not        The    allegations    upon    which  ther 

to  be  such.     Duncan  r.  Hays,  22  N.J.  found  their  title  to  relief  must  be  direct 

Eq.  25.  and   positive,  clear  and  unambiguous 

To  justify  an  injunction   to  restrain  R.   R.   Co.   f.   Lancaster,  62  Ala.  56:; 

an  existing  or  threatened  nuisance  to  a  Read  r.  Walker,  18  Ala.  329.    And  not 

dwelling    house,   the    injury    must    be  upon   information   and  belief.    Spence  I 

bhown  to  be  of  such  a  character  as  to  i*.  Duren,  3   Ala.   253;  Ex  partt  Reii 

diminish   materially   the   value  of  the  50  Ala.  444;  i  Dan.  Ch.  PI.  &  Pr.  313; 

property   as   a  dwelling,  and  seriously  Adams  r.  Michael,  38   Md.  125.    Thty 

interfere  with  the  ordinary  comfort  and  must  set   forth   fully   and  particuUrlj 

enjoyment.     Adams  v.  Michael,  38  Md.  the  nature  and  character  of  the  threit- 

123;  s.  c,  17  Am.  Rep.  516.  ened  nuisance  they  seek  to  restrain:  in 

An  injunction   will   not   be  granted  what  it   will   consist,  and  their  know  1- 

whcre  the  apprehended  injury  is  merely  edge  as  to  the  use  as  well  as  the  nature 

contingent.     Cleveland  v.  Citizens,  etc.  and   character  of  the   Injury  that  will 

Co.,  20  N.J.  Eq.  201;  Rhodes  v.   Dun-  result  to  the  parties  complaining.    The- 

bar,   57   Pa.   St.  274;  Wood  Nuisance,  baut  v.  Canova,  n  Fla.  143,  225. 
k  7S9.  The  bill  must  set  forth  such  a  state 

This  is  especially  true  where  the  an-  of   facts  as  leave  no  doubt  upon  the 

ticipated  injury  arises  from  the  use  to  question  of  nuisance  and  of  its  injurious 

which  the  property  is  to  be  put,  and  not  results;  for  if  there  is  any  doubt  upon 

from  the  nature  of  the  structure  itself,  either  of  these  points,  the  benefit  w'H 

Duncan   i'.   Hays,   22,    N.   J.   Eq.    25;  be  given  to  the  defendant.     A  mere  al- 

Flint  V.  Russell,  5  Dill.  (U.  S.)  151.  legation    of    great    and     apprehend«<i 

Courts  of  equity  will  not,  in  advance,  danger  is  not  enough;   facts  must  be 
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It  is  that  species  of  injury  by  which  a  right  of  the  plaintiff  has 
been  unlawfully  violated,  and  such  violation  is  continuous,^  or 
where  a  wrong  of  the  kind  mentioned  is  about  to  be  com- 
mitted.* 

(/)  A  continuous  nuisance  is  not  necessarily  an  unceasing  and 
constant  injury,  but  one  which  occurs  at  stated  periods,  as  where 
a  land  owner,  by  means  of  a  ditch,  unlawfully  caused  the  water 
which  accumulated  in  a  pond  on  his  farm  from  rains  and  melted 
snow,  to  be  thrown  upon  the  land  of  an  adjoining  land  owner.^ 

In  such  case  an  injunction  is  the  proper  remedy,  as  a  court  of 
equity  looks  at  the  nature  of  the  injury  and  its  constant  repeti- 
tion or  continuance  rather  than  the  magnitude  of  the  damages  in 
affording  relief.'* 

stated    that    show    it.      Kingsbury    v,  Md.  193;  Miss.  etc.  R.  Co.  v.  Ward,  2 

Flowers,  65  Ala.  4S6;  Wolcott  •r^  Mel-  Black  (U.  S.)  494;  Clark  v.  Lawrence, 

ick,  3  Stock. (N.  J.)  20s;  Branch  Turn-  6  Jones'  E^.  (N.  Car.)  83;  Atty.Gen.  v. 

pike  V.  Yuba  Co.,  13  Cal.  190;  Clark  ?'.  Steward,   21     N.    J.    340;    Duncan    r. 

Lawrence,  6  Jones  (N.  Car.)  Eq.   83;  Hays,  22  N.  J.  Eq.  29;    McConnel   v. 

Cleveland  V.  Gas  Light  Co.,  20  N.J.  Eq.  Gibson,  12  111.   128;    Lockard  v.  Lock- 

202.  ard,   16  Ala.  430;    Lancaster  v.    Rail- 

The  intervention  of  a  court  of  equity  road,  62  Ala.  562;  i    Spence's  Equity, 

by  injunction,  to  restrain  a  threatened  672;  74  Pa.  St.  241;  Harrison  v.  Brooks, 

private  nuisance,  is  one  of  its  extraor-  20  Ga.  537. 

dinary  powers,  which  is  always  exer-  1.   Wood  f.   Sutcliffe,  2  Sim.  (N.  S.) 

cised   cautiously.     It   the  thing  sought  165;  Elmhurst  v.  Spencer,  2  Mc.  hi  G. 

to  be  enjoined  is  not  in  itself  a  nuisance,  50;  Atty.  Gen.  x\  Tel.  Co.,  30  Bear.  287; 

but  only  something  which  maj-  become  Corning   v,  Troy  etc.  Co.,  40    N.  Y. 

so    under    certain    circumstances,    the  191. 

court  will  not  interfere  until  the  iratter  2.    In    Clowes   v,   Staffordshire  etc. 

h.T**  been  tried  at  law.  unless  a  case  of  Co.,  L.  R.,  8   Ch.  App.  125,  the  ques- 

pressing  necessity   and  irreparable  in-  tlon  is  discussed  with  great  ability.     It 

jury  is  clearly  shown.     Facts  must  be  is  said:  **The  very  fact  that  a  right  has 

stated,    and     not      mere      inferences,  been  violated,  and  that  this  violation  is 

opinions,  or  conclusions;  and   allega-  constantly   going   on,  and   that  a  court 

tions  on  information  and  belief  are  not  of  law  cannot  in  damages  compensate 

sufficient.      St.     James's     Church     v.  the  injury  or  stop  the  wrong,  furnishes 

Arrington,  36  Ala.  548;    Dumesnil  v.  the  best  possible  reason  for  the   inier- 

Dupont,  18  B.  Mon.*  ( Ky.)  800;  Kirk-  ference  of  a  court   of  equity,  and  the 

man   v.    Handy,    11    Humph.    (Tenn.)  fact   that   the   actual    injury   resulting 

406:  Lake    View  v,   Letz,   44   111.   81;  from  the  violation  of  the  right  is  small, 

Ellison  V.  Commissioners,  5  Jones'  Eq.  and   the  interest  to  be  affected  by  the 

(N.  Car.)  57;  2  Story's  Equity,  §^  925-  injunction   is    large,   is   not    to   weigh 

6;     High   on   Injunctions,   271,   ^    488,  against  the  interposition  of  preventive 

note  i;  2  Dan.  Ch.   Pr.   1636;   Ross   v.  power  when  on  the  one  hand  a  right  is 

Butler,  19  N.  J.  Eq.  294;   Williams  v.  violated   and    on   the   other    a   wrong 

N.  Y.Cent.  R.Co.,  18  Barb.  (N.  Y.)  222;  committed." 

Higbee  r.  Camden   etc.  R.  Co.,  20  N.  But  where   the   nuisance  was  merely 

J.  Eq.  435;  Cleveland  T'.  Gas  Light  Co.,  temporary   and    easily    removed — as  a 

20  N.  J.  Eq.  206;  Rhodes  f.    Dunbar,  fence   across  a  public   road,  an  injunc- 

57  Pa.  St.  274;  Rosser  v.  Randolph,  7  tion  was   refused   until    the   right   had 

Port.  245;  Ferguson  v.  Selma,  43  Ala.  been    established    at    law.       Bunnell's 

400;    Leigh    V.    Westervelt,     2     Duer  Appeal,  69  Pa.  St.  62;  Clark*s  Appeal, 

(N.   Y.)   618;  Wallace    v.    McVey,   6  62  Pa.  St.  447. 

Ind.  303;   Wolcott  V.  Melick,  3  Stock.  S.  Davis  r.  Londgreen,  8  Neb.  43. 

(N.-  J.)  204;  Branch  Turnpike  Co.    v,  4.  Davis  v.  Londgreen,  8  Neb.  43. 

Yuba  Co.,    13   CaL    190,    Thebaut  v.  The  discharge  of  filthy  sewage  upon 

Canova,  11  Fla.  143;  Adams  r.  Mich-  the  land   of  another,  which  may  prob- 

ael,  38   Md.    125;    Fort   r.   Groves,   29  ably   cause   injury   to   the   health   and 
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{k)  Where  the  nuisance  is  public y  the  plaintiff,  to  obtain  an  in- 
junction, must  allege  in  his  bill  and  prove  if  need  be,  special  dam- 
ages peculiar  to  himself  distinct  from  the  public  at  large.* 

{/)  Any   intrusion   o?t   the  freehold  of  another,  even    if  it  be 

sickness  in  the  family  of  such  person,  (Va.)  63;  Walker  v.  Shepardson,  2 
and  where  the  nuisance  is  continuing  Wis.  384;  Mechling  v.  Kittanning 
and  likely  to  be  permanent,  and  where  Bridge  Co.,  i  Grant's  (Pa.)  Cas.  416; 
the  consequences  are  not  barely  possi-  Barnes  v.  Racine,  4  Wis.  454;  Ewell  r. 
ble,  but  to  a  reasonable  degree  certain,  Greenwood,  26  Iowa  377;  Williams  :•. 
a  court  of  equity  may  interpose  to  ar-  Smith,  22  Wis.  594;  Green  v.  Lake,  54 
rest  such  nuisance  before  completed.  Miss.  540;  Engs  xk  Peckham,  ix  R.  I. 
and  that  a  nuisance  causes  special  210;  Coast  Line  R.  Co..  v.  Cohen,  50 
damage  to  an  individual,  in  which  the  Ga.  451;  Prince  v.  McCoy,  40  Iowa 
public  do  not  participate,  such  special  533;  Illinois  Co.  i'.  St.  Louis,  2  Dill, 
damage  gives  a  right  of  action,  and  as  (U.  S.)  70;  Higbee  v.  Camden  etc.  L. 
an  action  may  be  brought  for  every  Co.,  4  C.  E.  Green  (N.J.)  276.  Con- 
day  the  nuisance  continues,  equity,  tra,  Whitfield  v.  Rogers,  26  Miss.  84- 
which  abhors  a  multiplicity  of  suits.  In  order  to  entitle  a  party  to  an 
will  entertain  jurisdiction  so  as  to  do  abatement  of  a  public  nuisance  by  in- 
full  and  complete  justice  between  the  junction,  he  must  show  that  the  injury 
parties  and  terminate  the  litigation,  of  which  he  complains  is  such  in  its 
Georgia  Chemical  etc.  Co.  xk  Colquitt,  nature  and  extent  as  to  call  for  the  in- 
72  Ga.  172;  Norwood  i-.  Dickey,  x8  Ga.  terposition  of  a  court  of  equity.  Stan- 
52S.  ford  V.  Lyon,  37  N.  J.  Eq.  94;  High 
Where  an  injury  resulting  to  a  par-  Inj.,  ^  762,  note  5.  "Of  whatever  char- 
ticular  person  from  a  nuisance  is  mani-  acter  it  is  requisite  that  the  injury  com- 
fest  and  continuous  or  constantly  re-  plained  of  should  be,  in  order  to  lay 
curring  (as  where  a  bayou  or  other  the  foundation  for  this  remedy,  it  is 
natural  outlet  which  serves  to  drain  his  necessary  that  it  should  be  a  substan- 
land  has  been  dammed,  and  thus  caused  //V;/,  and  not  merely  a  technical  or 
to  flood  his  land);  and  the  right  in  cuch  inconsequential  injury.  There  must 
person  to  have  the  same  abated  is  clear,  not  only  be  a  violation  of  the  orator's 
a  court  of  equity  will  grant  the  appro-  rights,  but  such  a  violation  as  is,  or  will 
priate  relief,  without  requiring  that  the  be,  attended  with  actual  or  serious 
injured  party  shall  have  first  estab-  damage.  Even  although  the  injury 
lished  the  injury  by  an  action  at  law.  may  be  such  that  an  action  at  law 
Learned  v.  Hunt,  63  Miss.  373.  would  lie  for  damages,  it  does  not  fol- 
1.  Shed  V,  Hawthorne,  3  Neb.  179;  low  that  a  court  of  equity  would  inter- 
Sparhaw  v.  Union  Passenger  R.  Co.,  pose  by  the  summary,  peculiar  and  ex- 
54  Pa.  St.  401 ;  Meckling  r.  Kittanning  traordinary  remedy  of  injunction." 
Bridge  Co.,  i  Grant  (Pa.)  •416;  Peter-  Bigelow  v.  Hartford  Bridge  Co.,  14 
son  V.  Railway  Co.,  5  Phila.  (Pa.)  199;  Conn.  565.  It  is  a  power  to  be  exer- 
Perry  v,  Maurer,  5  Luz.  L.  Reg.  ^Pa.)  cised  only  in  cases  of  necessity,  where 
7;  Blanchard  v.  Reyburn,  32  Leg.  other  remedies  may  be  inadequate,  and 
nt.  (Pa.)  239;  s.  c,  I  W.  N.  C.  (Pa.)  then  with  great  discretion  and  careful- 
529;  Passenger  R.  Co.  v.  Philadelphia,  ness.  Sargent  v.  George,  56  Vt.  627. 
2  W.  N.  C.  (Pa.)  639;  s.  c,  33  Leg.  Int.  See  O'Brien  v,  Norwich  etc.  R.  Co., 
(Pa.)  264;  Sutton  V.  Eshleman,  3  L.  17  Conn.  375;  Clark  v.  Saybrook.  21 
Bar,  19th  Aug.,  1871;  Passenger  R.  Co.  Conn.  327;  Irwin  v,  Dixon,  9  How.  (C 
V.  Passenger  R.  Co.,  i  W.  N.  C.  (Pa.)  S.)  28;  Norwich  Gas  Light  Co.  v.  Nor- 
492;  Horner  v.  Craig,  2  W.  N.  C.  (Pa.)  wtch  City  Gas  Co.,  25  Conn.  36;  Cum- 
11;  Frink  v.  Lawrence,  20  Conn.  117;  berland  Valley  R.  Co.'s  Appeal,  62  Pa. 
Corning  v.  Lowerre,  6  Johns.  (N.  Y.)  St.  227;  Buck  Mountain  Coal  Co.  r. 
Ch.  439;  Bigelow  v.  Hartford  Bridge  Lehigh  Coal  &  Na v.  Co.,  50  Pa.  St  99; 
Co.,  14  Conn.  ^65;  Doolittle  f.  Broome  Peterson  v.  Navy  Yard  etc.  R.  Co.,  5 
Co.,  18  N.  Y.  160;  O'Brien  v,  Norwich  Phila.  (Pa.)  201;  Shed  v.  Hawthorne,  3 
etc.  R.  Co.,  17  Conn.  372;  Allen  v.  Neb.  185;  Dover  t'.  Portsmouth  Bridge, 
Board,  2  Beas.  (N.  J.)  6S;  Ilinchman  17  N.  H.  215;  Allen  v.  Board  of  Free- 
V,  Patterson  etc.  R.  Co.,  2  C.  E.  Green  holders,  13  N.  J.  Eq.  74;  Hinchman  v. 
(N.  J.)  75;  Beveridge  v.  Lacey,  3  Rand.  Paterson  R.  Co.,  17  N.  J.  Eq.  79;  Doc^- 
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little  T».  Broome  Co.,  i8  N.  Y.  i6i;  s.  c,  canal  or  basin  forming  part  of  the 
i6  How.  Pr.  (N.  Y.)  518.  harbor  of  a  city  for  the  purpose  of 
A  bill  in  equity  was  brought  by  an  transferring  grain  in  bulk  from  vessels- 
individual  against  a  railroad  company  to  canal  boats  does  not  constitute  such, 
alleging  that  the  defendants  were  a  public  nuisance  as  to  warrant  an 
engaged  in  extending  their  road  across  injunction  upon  the  application  of  the 
a  certain  cove  which  is  an  arm  of  the  attorney  general  in  behalf  of  the- 
sea,  in  which  the  tide  ebbs  and  flows,  people.     People   f.   Ilorton,  (^4   K.  Y^ 


communicating  with  the  ocean  through     610;  affirming  s.  c,  5  Hun   (N.  Y.)  516-. 

See    Hart    v.    Albany,   9    Wend.    (X^ 
the  cove  are  navigable,  and  that  from     Y.)  572;  affirming  s.  c, 3  Paige  (N.  Y.) 


a  navigable  river;  that   the   waters   of 


time  immemorial  have  been  used  and  213. 

enjoyed  as  such;  and  that  the  plaintiff  A    bone  boiling   establishment  is    a 

and     all     other     persons     have     been  public  nuisance,  if  carried  on  in  a  pojui- 

accustomed  to  pass  and  repass,  at  their  lous  part  of  a  city,  and  will  be  restrained 

pleasure,  up  and  down   the  cove    into  by     injunction;     though     when     first 

the  river,  to  the  ocean  or  elsewhere,  in  erected  the  neighborhood  was  sparsely 

boats,  schooners  or  other  vessels  with-  settled.     Smith   v.  Cummings,  a  Pars, 

out  molestation  or  obstruction;  and  that  (Pa.)  92. 

by  means  of  the  road  so  extended  the  A  Boap  factory  which  has  been  estab- 

navigation  of  the  cove  will  be  greatly  lished    for   many  years,  but  which  has 

obstructed  and  rendered  almost  wholly  become  a  public  nuisance  by  reason  of 

useless;  that  the  plaintiff  resided   near  the  advance  of  population,  will  be  en- 

the  head  of  the  cove;  that  the  right  to  joined.     Howard   v.  Lee,  3   Sandf.  (N\ 

navigate  the  cove  was  a  common  right  Y.)  281;  s.   c.    Mulligan   v.   Elias,    12- 

the  enjoyment  of  which  was  valuable  Abb.  Pr.  N.  S.  (N.  Y.)  259;  Campbell 

to  him,  in   respect  to  trade  and  com-  v.  Seaman,  2  Thomp,   &   C.   (N.   Y.) 

merce,   the  building   and   launching  of  23  r. 

veshels,  and  for  agricultural  purposes  Blangliter  Honse. — The  occupation  of 
and  fisheries;  and  that  he  was  in  danger  a  building  in  a  city  as  a  slaughter 
of  being  deprived  of  his  lawful  right  to  house  \%  prima  facie  a  nuisance  to  tie 
navigate  the  cove.  It  was  held  that  the  neighboring  inhabitants,  and  may  i  e 
case  stated  by  the  bill  was  that  of  a  restrained  bv  ir.junction.  Catlin  :•. 
public  nuisance,  but  the  bill  would  not  Valentine,  9  i*aige  (N.  Y.)  575;  Brady 
be  sustained  because  it  failed  to  show  v.  Weeks,  3  Barb.  (N.  Y.)  157. 
a  particular  injury  to  the  plaintiff,  Railroad  Track  in  Street. — If  a  street 
distinct  fiom  that  which  he  suffers  in  in  a  city  be  occupied  by  the  side  tracks- 
common  with  the  rest  of  the  public,  of  a  railroad  company,  and  its  cars  and 
O'Brien  t».  Norwich  etc.  R.  Co.,  17  engines,  without  authority  of  law,  it  i& 
Conn.  372.  a  public  nuisance.     If  the  owner  of  ad- 

Wbarf. — The  obstruction  of  a  joining  property  suffer  special  damage 
navigable  river  by  a  wharf  owner  therefrom,  in  which  the  public  do  not 
driving  piles  into  the  bed  of  the  river  participate,  this  entitles  her  to  maintain, 
and  extending  his  wharf  so  as  to  occupy  an  action.  And  if  the  injury,  from  its- 
a  space  of  three  feet,  out  of  a  width  of  nature,  is  not  susceptible  of  being  ade- 
sixty  feet  available  for  navigation  may  quately  compensated  by  damages  at 
be  en^ined.  Atty.  Gen.  t».  Terry,  L.  R.,  law,  or  is  such  that,  from  its  continu- 
es Ch.  423.  ance,  a  permanent  mischief  must  opca- 

A  crib  or  pier  erected  in  the  waters  sion  a  constantly  recurring  grievance^ 

of  a  harbor  is  a  public  nuisance  unless  which  cannot  be  otherwise  prevented,. 

the  party  erecting  the  same  is  author-  equity    will    enjoin    it.     Kavanagh    tv 

ized     to     build     it    by    some     power  Mobile  etc.  R.  Co.  (Ga.),  4  S.  E.  Rep^ 

competent  to  confer  an  authority,  and  113. 

the  remedy  to  prevent  its  erection  is  by  A  complaint  alleging  that   the  run- 

injunction  at  the  suit  of  the  attorney  ning  of  defendant's  trains  on  a  public 

general.     People  v.  Vanderbilt.  28  N.  street  in  front  of  plaintiflTs  house,  with - 

Y.  396;  affirming  s.  c.,38  Barb.  (N.  Y.)  out   right,  causes  a   great  vibration   of 

282.     See  Davis  v.  Mayor,  4  Kern.  (N.  the   ground,  and  jars  plaintifTs  house, 

Y.)  526;  People  V,   N.  Y.  etc.  Co.,  68  insomuch    that    the   walls    have   been 

N.  Y.  71;  affirming  s.  c,  7  Hun  (N.  Y.)  cracked,  and  that  the  trains  are   run  at 

105.  short  intervals  from  early  in  the  morn- 

Floating     Elevator. — The      use      by  ing  until  7  or  8  o'clock  at  night,  mak- 

defendants  of  a  floating  elevator  in  a  fng  a  great  noise  and  emitting  a  large 
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amount  of  Binoke  and   gases,  noxious  the  satisfaction  of  the  police.    Sembk, 

and  offensive  to  plaintiff,  and   that  the  that  letting  off  rockets  and  establishing 

operation  of  the  trains  causes  plaintiff  a  powerful  band  of  music  which  plavs 

intens>e   mental   anxiety*   and    destroys  "    '  '   '  "  '  *~  - 


her  peace,  shows  sufficient  special  in- 
)ury  to  plaintiff  to  entitle  her  to  an  in- 
junction on  a  demurrer  which  admits 
the  wrongful  occupation  of  the  street. 
Wilcken   v.  Went   Brooklyn    R.  Co.,  i 

N.  Y.  S.  791. 

Two  or  more  perRons,  owning  dis- 
tinct though  adjoining  lots  and  build- 
ings on  the  street  of  a  city  where  it  is 


twice  a  week  for  several  hours  contin- 
uously within  100  yards  of  a  dwcllir.g 
house,  are  nuisances  which  this  court 
will  restrain.  Walker  v.  Brewster.  5 
Eq.  25. 

Carrien  of  Mtrchawdlf  —-Defend- 
ants,  carriers  of  merchandise  in  the  citv 
of  S,  while  not  so  employed,  spent 
their  time  with  their  horses  and  wagun^^ 
in   the   public   street  in  front  of  cm: 


proposed    to  build    a    street    railroad,  p1ainant*s  dwelling,  and  to  such  an  ex- 

without  authority  from  the  city,  which,  tent  that  unpleasant  and  noxious  odor> 

when  built,  will  obstruct  the  use  of  the  were    created,  which   were  at  certain 

properties,  and  cause  a  common  injury  times  carried  into  complainant's  dweli 

to  such   proprietors,   independent  and  ing,  making   his   home   uncomfortable, 

different  from  what  the  general  public  //<•/</,  that  this  was   unlawful   u>e  of  a 

suffers  niay  unite  and  maintain  an  ac-  public  street:  and  that   complainant  i* 

tion  to  restrain  the  threatened  obstruc-  entitled    to    an   injunction   becaus<;  ^e 

tion  and  nuisance.  Palmer  r*.  Waddell,  suffered   special   injury;    and  that  hi- 

22    Kan.  352;  Atchison    St.   R.   Co.  v.  motives  in  filing  his  bill  or  in  prosecu? 

Nave  (Kan.),  17  Pac.  Rep.  ^Sy*.  ing  his   suit  cannot  be  enquired  into 

Railroad  in  Park. — Where  the  title  to  Lippincott  r.  Lasher  (N.  J.),   14  Au 

a  certain  park  is  vested  in  a  city  for  the  Rep.  103. 

use  and  benefit   of  the   public,*and  the        Hotpitalt  Near  Soiidoncef.— The  u^r 

c  ity  grants  to  defendant  a  right  of  way  of  a  building,  in  a  portion  of  a  city  tn 

1  >r  its  track  over  a  remote  portion  of  it,  tirelv  given  up  to  residences,  as  a  hc>- 

V  hich   does  not  interfere  with  the  free  pital  for  the  care  of  sick  infants,  includ- 

j.  issage  or  use  thereof  in  the  customary  ing  any  who  may  develop,  after  adiiii*- 

manner,  the  right  of  way  and  track  are  sion,  contagious  disease,  is  a  nuisance 

not  such  a  nuisance  as  would  enable  an  which  will  be  restrained  by  an  injunc- 

individual  to  maintain  an   action  in  be-  tion  in  a  suit  brought  by  an  owner  of  a 

half  of  the   public  to  abate  and  enjoin  contiguous  dwelling.  Gilford  i*.  Babies' 

tlR"  same.     People   v.  Park  etc.  R.  Co.  Hospital,  i  N.  V.  S.  448*. 
(Cal.),  18  Pac.  Rep.  141. 

Bmoko  firom  CMinney. — It  appeared 
that  the  issuance  of  soot  from  defend- 
ant's smoke  stack  was  a  nuisance  of  a 
most  disagreeable  character  to  plain- 
tiff and  his  family.  It  was  not  shown 
but  that  the  smoke  stack  might  have 
been  easily  used  in  such  a  way  that 
soot  woulcf  not  have  itisued  therefrom. 
//eld,  that  this  was  not  one  of  the  in- 
conveniences necessarily  flowing  from  a  house,  cut  up  into  small  apartmenb 
concentration  of  population,  which  one  inhabited  by  a  crowd  of  poor  people  in 
impliedly  consents  to  by  living  in  a  a  filthy  condition  and  calculated  to 
city,  and  that  it  was  properly  enjoined,  breed  disease  is  a  public  nuisance  and 
Sullivan  v.  Royer,  72  Cal.  248.  may  be  abated  by  individuals  residing 

Fireworks  and  Muiic. — The  collection  in  the  neighborhood  by  tearing  it  down, 

of  a  crowd  of  noisy  and  disorderly  peo-  especially  during   the   prevalence  of  a 

pie,  to  the  annoyance  of  the  neighbor-  disease  like  the  Asiatic  cholera, 
hood,  outside  grounds  in  which  enter- 
tainments with  music  and  fireworks 
are  being  given  for  profit,  is  a  nuisance 
for  which  the  giver  of  the  entertain- 
ments is  liable  to  an  injunction,   even 

though  he  has  excluded  all  improper  water  of  wells  or  springs,  equity  will 
characters  from  the  grounds,  and  the  relieve  by  injunction.  Clark  r.  Law- 
amusements  within  the  grounds  have  rence,  6  Jones  (N.  Car.)  Eq.  S3.  Sec 
been  conducted   in   an   orderly  way,  to  also  Barnes  r.  Ilathorn,  54  Me.  124- 
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Suit  by  BeTenloaer. — Where  a  pub 
lie  street  was  improperly  used  as  a 
stable  yard,  Aeid  that  the  nuisance  to 
the  neighboring  houses  was  not  so  per- 
manent as  to  entitle  a  reversioner  to  an 
injunction.  Mott  v.  Shoolbred  :o 
Eq.  22, 

Honaes  Calculated  to  Breed  Dieease.— 
In  Meeker  v.  Van  Rensselaer,  15  Wend. 
(N.  Y.)  397,  it  was  Aeid  that  a  dwelling 


Cemetery. — Whenever  it  can  be 
clearly  proved  that  a  burial  place  is  ><^> 
situated  that  interments  there  will 
endanger  life  or  health  by  corrupting 
the    surrounding    atmosphere   or    tht 
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merely  technical,  is  a  nuisance,  as  the  projection  of  an  upper 
story  of  a  building  across  the  line  over  the  land  of  the  adjoining 
owner.* 

To  maintain  an  action  to  abate  a  nuisance,  since  the  remedy  is 
by  action  and  not  Ly  writ,  the  plaintiff  must  allege  that  he  was 
the  owner  of  the  freehold  affected  by  the  nuisance  at  the  time 
when  the  several  acts  complained  of  were  committed  ;  and  the 
action  must  be  against  the  owners  in  fee  in  case  where  it  is 
brought  to  abate  the  nuisance.* 

(w)  Purpresture, — The  jurisdiction  of  equity  in  cases  of  pur- 
presture,*  as  well  as  of  public  nuisance  generally,  is  founded 
upon  the  necessity  of  preventing  irreparable  mischief  and  sup- 
pressing oppressive  or  vexatious  litigation.*  And  a  court  of 
equity  will  not  only  interfere  to  restrain  acts  prejudicial  to  the 
interests  of  the  community  upon  the  information  of  the  attorney 
general,*  but  also  upon  the  application  of  private  parties  directly 


OamWtng     on    Fair     Grounds.— An  2.  Hutchins  v.  Smith,  63  Barb.  (N. 

injunction  will  not  lie  at  the  suit  of  a  Y.)  251- 

stockholder    in    an    incorporated    fair  3.  A  purpresture,  as  defined  bjr  Coke, 

association,    restraining   the    company  is  where  one    encroacheth  or    makes 

and  its  officers  from   permitting,  for  a  that  several  to  himself  which  ought  to 

pecuniary  reward,  gamblers  to  congre-  be  common  to  many.     2  Inst.  38.     The 

gate  and  ply  their  vocation  upon  the  word   is  now  understood   to   mean   an 

grounds   of   the    company    during  its  encroachment  upon  and  application  to 

annual  exhibitions,  where   it  does  not  the   offending   party's   own  use  of  the 

appear,  from  the  bill  or  otherwise,  that  public   in   a   thoroughfare — as  a  river, 

the   complainant  or  the  company  has  harbor,  highway  or  street.     Attv-  Gen. 

thereby  sustained  some  pecuniary  injurj'  v,  Utica  Ins.  Co.,  2  Johns.  (N.  V.)  Ch. 

or  loss.    Cope  z'.  Fair  Assoc,  of  Flora,  371.     The  remedy   \A.  common   law  i^ 

99  111.  489.  either  by   information  of  intrusion  or 

Jail. — An  injunction  will  not  issue  to  by  suit  in  equity  by  the  Attorney  Gen- 

prevent  the  erection  of  a  jail  on  the  eral.     Atty.  Gen.'t'.  Richards,   2  Anst. 

ground  of  nuisance.    Burwell  f.  Vance  603.     A  purpresture   may  not  be  a  nui- 

Co.  Commrs.,  93   N.  Car.  73;  s.   c,  53  sance — as  where  neither  the  public  nor 

Am.  Rep.  454.  private  persons  are  inconvenienced  or 

1.  In  Goodson  v.  Richardson,  L.  R.,  injured;  h\x\  prima  facie  the  appropri- 

9  Ch.  App.  221.     The  defendant  laid  ation  of  a  portion  of  a  street,  highway, 

water  pipes  in  the  highway  in  front  of  river  or  harbor  for  the  party's  exclusive 

the    plaintiff's    premises,  the    plaintiff  use,  without  lawful  authority,  is  a  nui- 

being  the  owner  of  the  fee.     A  manda-  sance,  and   places  the  burden  of  proof 

tory  injunction  was  granted  to  remove  on  the  party  claiming  the  right.     Hart 

the  pipes.    The  court  keid  that  while  v.  Albany,  3   Paige  (N.  Y.)   Ch.  213. 

the  soil  under  the  highway  was  of  no  This  decree  was   affirmed   on   appeal, 

-value  to  the  plaintiff,  vet  the  defendant  Hart  v,  Albany,  9  Wend.  (N.  Y.)  571. 

by  laying  the   pipes   had   violated   his  The  court  held  that  the   proof  did   not 

rights,  and  while  the  present  damages  warrant  an  injunction, 

were   nothing,  still   if  the   pipes  were  4.  Atty.   Gen.  v.  Johnson,   2    Wils. 

permitted  to  Tie  there  without  objection  Ch.  87;    Silliman    v.    Hudson    River 

for  the  statutory  period '  the  defendant  Bridge    Co.,  4    Blatchf.    (U.    S.)    74; 

would  thereby  acquire  the  right  of  con-  Columbus  f.  Jaques,  30  Ga.  506;  Peo- 

tinuing    so    to    use    them.      See  also  pie  f.  Third   Ave.  R.  Co.,  45  Barb.  (N. 

Meyer  v.  Metzler,  51  Cal.  i42;Codman  Y.)  63;  s.  c,  30  How.  (N.  Y.)  Pr.  121, 

V.  £van8,  5  Allen  (Mass.)  308;  Skinner  Atty.  Gen.  v.  Cohoes   Co.,  6  Paige  (N, 

-v.   Wilder,  38  Vt.   115;  Grove  v.   Ft.  Y.)    133;  Com.    v.    Rush,    14  Pa.  St. 

Wayne,  45  Ind.  429;  Cherry  v.  Stein,  i  x  186. 

Md.  I.  5.  Sparhawk  v.  Union  Passenger  R. 
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affected  by  the  nuisance,  aside  from  and  independent  of  the 
general  injury  to  the  public*  A  purpresture,  however,  will  not 
be  enjoined  at  the  suit  of  an  individual,  unless  he  clearly  show 
a  special  damage  to  himself.* 

(//)  A  bridge  across  a  navigable  river,  if  it  does  not  stop  navi- 
gation, is  not  at  the  present  time  necessarily  to  be  enjoined  as  a 
nuisance.  A  court  of  equity  in  determining  its  character  will 
consider  the  extent  of  its  interference  with  navigation,  and  the 
relative  importance  of  the  traffic  over  the  bridge — as  railway 
bridge  compared  with  that  on  the  river — and  adapt  its  decree  to 
the  facts  found.^     Where 

Co.,   54   Pa.   St.   401;  Manhattan   etc.  s.  c,  28  N.  Y.  396;  38   Barb.  (N.  Y.) 

Co.  V.  Barker,  7  Rob.  (N.  Y.)  523.  2S2. 

1.  Frink  xk  Lawrence,  20  Conn.  117;  2.  Harrison  v.  Newton,  9  N.  Y.Leg. 

Ewell    V,    Greenwood,   26   Iowa    377;  Obs.  347;  s.  c,  1  Code  R.  N.  S.  (N.  Y.) 

Beveridge  i'.  Lacey,  3   Rand.  (Va.)  63;  207;  Davis  v.  New  York,  14  N.  Y.  506; 

Williams   f.  Smith,  22  Wis.  594;  Rob-  reversing   s.  c,  3    Duer    (N.  Y.)  119; 

inson   v.  Baugh,  31    Mich.  290;  Phila-  Hinchman   v.  Paterson  etc.  R.  Co.,  17 

delphia   v.  Passenger   R.  Co.,  8  Phila.  N.  J.   Eq.   75;  Shed   v,    Hawthorne,  3 

(Pa.)   648;    Moyamensing   v.    Long,    i  Neb.  179. 

Pars.  (Pa.)  143;  Philadelphia  r.  Crump,  S.Pennsylvania     v.    Wheeling    etc. 

I  Brewst.  (Pa.)  320;  s.  c,  6  Phila.  (Pa.)  Bridge  Co.,  13   How.  (U.  S.)  518.    In 

275.  Ripon   V.    Hobart,  3    Myl.   &   K.   169. 

An  injunction  has  been  granted  at  Lord  Brougham  said  in  effect  that  the 
the  suit  of  an  individual  against  an  ob-  jurisdiction  of  courts  of  equity  over 
struction  of  the  highway.  Savannah  nuisances  by  injunction  was  of  recent 
etc.  R.  Co.  V.  Shiels,  33  Ga.  601 ;  Tre-  origin  and  that  it  cannot  be  called  an 
vor  I'.  Jackson,  46  How.  (N.  Y.)  Pr.  unwise  discretion  if  the  court  should 
389.  And  against  the  obstruction  of  a  pause  before  interrupting  men  in 
navigable  river.  New  York  v.  Baum-  improving  their  property  in  modes 
berger,  7  Robt.  (N.  Y.)  219.  So  an  in-  which  are  prima  facie  harmless  and 
junction  has  been  granted  at  the  suit  of  worthy  of  praise,  beneficial  to  them  and 
an  abutting  house  owner  to  enjoin  a  possibly  without  prejudice  to  anyone, 
street  railroad  company  from  leaving  But  compare  Miss.  etc.  R.  Co.  i'.  \Vard, 
the  snow  which  it  removes  from  its  2  Black  (U.  S.)  485;  Hart  v.  Albany. 9 
tracks  heaped  up  between  them  and  the  Wend.  (N.  Y.)  571;  Georgetown' x'. 
plaintiff's  premises  for  a  longer  period  Alexander  etc.  Co.,  12  Pet.  (U.  S.)  91; 
than  was  reasonably  requisite  for  its  Rex  v.  Russell,  6  B.  &  C.  566:  Lansing 
removal.  Prime  v.  Twenty-third  St.  v.  Smith,  4  Wend.  (N.  Y.)  9;  Dutton 
R.  Cov,  I  Abb.  N.  Cas.  (N.  Y.)  63.  See  v.  Strong,  i  Black.  (U.  S.)  23. 
Johnston  v.  Christopher  &  Tenth  St.  But  if  it  obstructs  navigation  it  may 
K.  Co.,  I  Abb.  N.  Cas.  (N.  Y.)  75.  But  be  enjoined  by  the  municipal  corpora- 
even  in  cases  of  unquestioned  nuisance,  tion,  whose  use  of  its  wharves  and 
if  the  party  complaining  shows  no  spe-  docks  is  thereby  damaged.  New  York 
cial  injury  to  himself  different  from  the  v.  Baumberger,'  7  Rob.  (N.  Y.)  219.  Or 
common  injury  to  the  public,  he  is  not  at  the  suit  of  a  private  party  whose 
entitled  to  an  injunction.  Hinchman  rights  are  interfered  with.  Hudson 
V,  Paterson  etc.  R.  Co.,  17  N.J.  Eq.  75;  River  Co.  v,  Loeb,  7  Rob.  (N.  Y.)  418; 
Shed  V.  Hawthorne,  3  Neb.  179.  So  if  contra  Manhattan  Gas  Light  Co.  v. 
the  injury  is  doubtful  and  the  evidence  Bjirker,  7  Rob.  (N.  Y.)  523;  s.  c,  36 
conflicting,  it  is  not  usual  to  grant  the  How.  (N.  Y.)  Pr.  233. 
relief.  Earl  of  Ripon  t'.  Hobart,  3  Myl.  A  stream  or  water  course  running 
&  K.  169.  into  the  Savannah  river,  from  seventy- 

The   remedy  to  prevent  the  erection  five  to  two  hundred  feet  in  width  and 

of  a  purpresture  and  nuisance  on  a  bay  fourteen  feet  in  depth,  at  a  point  where 

or  navigable  river,  is  by  injunction  at  a  bridge  was  placed  across  it,  and  in 

the    suit     of    the    Attorney    General,  which  the  tide  rises  and  falls  three  and 

People   V,    Vanderbilt,   26  N.  Y.  287;  a  half  feet,  and  which  is  open  so  as  to 
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• 
the  bridge  is  authorized  by  statute,  it  will  not  be  a  nuisance.* 

{p)  The  erection  of  a  mill  dam  in  such  a  manner  as  to  unlaw- 
fully raise  the  water  over  the  plaintiff's  land  will  be  enjoined.* 

(/)  The  erection  of  an  embankment  on  one's  own  land,  whereby 
the  surface  water  on  the  adjoining  land  of  another  is  prevented 
from  flowing  in  its  natural  course,  and  caused  to  flow  in  a  differ- 
ent direction  over  the  land  of  the  latter,  is  a  nuisance,  for  which 
an  action  will  lie  without  showing  actual  damages.^  In  other 
words,  that  where  the  surface  waters  are  collected  and  caused  to 
flow  in  a  body  on  the  land  of  the  adjoining  proprietor,  and  not 
in  a  natural  water  course,  the  adjoining  proprietor  may  maintain 
an  action  for  such  injury.* 

aUow  free  passage   to   all   water  crafl  the    complainant's   mill   wheel    above^ 

running  thereon,  is  a  navigable  stream,  and  prayed  an  injunction  against  such 

and    the   public   have  a  right   to   (rec  maintenance.      The   answer  set   up    a 

navigation  thereon.     If  such  a  stream  prescriptive  right  to  maintain  the  dani 

be    obstructed,    the    obstruction    is    a  as  it  was,  and  denied  that  the  dam  was 

nuisance,   and   may  be   abated   at   the  the  cause  of  the  interference  with  com- 

instance  of  any  person  applying  there-  plainant*s  wheel.     Held,  that  the  issues 

for.     Charleston  etc.  R.  Co.  r.  Johnson,  thus    presented    were    not   within   the 

73  Ga.  306.  jurisdiction  of  the  court  of  chancery. 

1.  Ilinchman  v.  Paterson  etc.  R.  Co.,  An  action  in  equity  was  brought  to 
2  C.  E.  Green  (N.J.)  75;  McFarland  v,  have  enjoined  as  a  nuisance  dangerous 
Orange  etc.,  2  Beas.  (N.J.)  17;  Rex  v,  to  public  health,  a  dam  which  had  been 
Pease,  4  B.  &  A.  30.  But  compare  Le  in  existence  for  over  forty  years  upon 
Clercq  v.  Trustees,  7  Ohio  218.  the    property   of   the    defendant,   who 

2.  White  f.  Forbes,  1  Walk.  (Mich.)  also  held  deeds  for  the  land  overflowed 
112;  Whitfield  V.  Rogers,  26  Miss.  64.  by  ll»e  mill  pond.  The  only  evidence 
In  many  of  the  states  the  statute  returned  to  the  appellate  couVt  in  proof 
provides  for  the  condemnation  of  the  of  the  dam  being  a  nuisance  was  an 
land  to  be  overflowed  for  the  use  of  indictment  and  conviction  of  defend - 
mills.  If  the  damages  so  awarded  are  ant's  grantors  for  the  maintenance  of 
not  paid  or  there  is  an  attempt  to  over-  said  dam,  had  nearly  thirty  years 
flow  land  without  complying  with  the  previous.  //r/</,  that  the  defendant  was- 
statutory  conditions,  an  injunction  will  entitled  to  a  jury  trial.  Sherwood,  J.» 
be  granted.  dissenting.       Ronavne     r.      Loranger- 

A    court    of   equity   has    power    to  (Mich.),  33  N.  W.  feep.  840.                   • 

restrain  one  from  increasing  the  height  8.  Tootle  v,  Clifton,  22  Ohio  St.  247; 

of    his  mill   dam,  if  such   increase  of  Stewart  v.  Schneider,  22  Neb.  286.     In 

height  would  be  productive  of  loss  of  Bowsby  v,  Speer, 2  Vroom  (N.J.)  351, 

health  in  the  family  of  another  residing  the  court  held  that  surface  water  di- 

in  the  neighborhood   of  the   mill;  nor  verted  from  its  natural  channel  by  the 

does  it  matter  whether  the  mill  is  in  the  erection   of  a  building,  and  the  water 

town    or  the  country.      Minor   v,  De  thus  caused  to  flow  on  the  land  of  an- 

Vaughn,  72  Ga.  208;  Att.  Gen.  v.  Eau  other,  no  cause  of  action  thereby   ac- 

Claire,  37  Wis. 400;  Robinson  v.  Byron,  crued. 

1    Bro.  C.  C.  588;  Bemis  f.  Upham,  13  4.    Kauffman   v.  Griesemier,  26   Pa.. 

Pick.  (Mass.)  169,  was  an  application  St.  407. 

to  the  court  for  an  injunction  to  restrain  Other  Injuries    Caused  by   Embank- 

defendants    from    keeping    up  a    mill  ment. — Complainant  purchased  a  lot  of 

dam,  to  the  nuisance  of  the  plaintiff's  ground  embraced  in  a  plot  which  his 

mill  privilege  higher  up  the  stream;  it  grantor   had  mapped  and  laid  out  inta 

was  held  that  the  case  was  within  the  blocks,   lots    and   streets,   which  were 

equity  jurisdiction  of  the  court.     But  in  dedicated  and  accepted  to  the  public 

Outcatt  V.  Helme  Co.,  42  N.J.  Eq.  665,  use  by  the  city  of  Jersey  City,  which 

the    bill    averred    that    the   defendant  subsequently,  under  its  charter,  vacated 

illegally  maintained  a  dam,  by  means  a  portion  of  the  streets  adjacent  to  the 

of  which  backwater  was  thrown  upon  complainant's  lot  to  the  defendant,  wh6- 
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{g)  Fouling  Streams, — Every  owner  of  land  through  which  a 
stream  of  water  flows  is  entitled  to  the  use  and  enjoyment  of 
the  water,  and  to  have  the  same  flow  in  its  natural  and  accus- 
tomed  course  without  obstruction,  diversion  or  pollution.  The 
right  extends  to  the  quality  as  well  as  the  quantity  of  water. 
If,  therefore,  an  adjoining  proprietor  corrupts  the  water,  an 
action  will  lie  against  him.* 

T/u:  reasonableness  of  the  use  is  said  to  be  the  criterion  which 

•commenced  to  construct  an   embank-  -with  divers  injurious  ingredients  and 

ment    thereon     for     the     purpose    of  substances,  put  into   the   same  b^  the 

-^straightening  its  main  track,  which  hy  defendants  at  said  factory,  whereby  the 

its  weight  caused  the  upheaval  of  the  water  of  the  said  natural  stream  is  ren- 

surface  of  complainant^s   lot,  and    the  dered   less  pure  and  less  fit  for  use  br 

destruction   of   the  buildings   thereon,  man    as   drinking  water/*     And    as  a 

Heldf  that  an  injunction  to  compel  the  distinct  cause  of  defilement  or  pollution 

removal  of  the  embankment,  or  to  re-  of  the  stream,  it  was  charged  that  the 

strain  its  completion,  would   not  lie,  it  defendants  'Miave  erected  and  do  keep, 

not  appearing  with  any  certainty  that  maintain  and  use,  divers   large   privies 

further   injury   would   result   to    com-  and    hog  pens  at  or  near  said  factorv, 

plainant,  nor  that  an  action   to  recover  the   excrement   and   filth   whereof  the 

damages  would  lead  to  an  interminable  defendants  cause  or  wilfully  suffer  and 

litigation,  and  complainant's  rights  to  permit  to  be  discharged  into  the  waters 

the  steets  vacated  being  doubtful.   Her-  of  the  said  Gunpowder  river,  above  the 

bert   V,  Pennsylvania    R.  Co.,  43  N.  J.  said  dam  and  lake,  whereby  the  water 

Eq.  21.  of  the  stream  so  flowing  into  and  re- 

1.  Ilolsman.  r.   Boiling    Spring    etc.  ceived  by  the  said  lake   is  greatly  pol- 

Co.,  14  N.J.  Eq.  335;  Alfred's  Case,  9  luted."   Baltimore  v.  Warren  Mfg.  Co., 

Co.  59;  Richmond  etc.  Co.  v.  Atlantic  59  Md.  96,  no. 

etc.  Co.,  10  R.*I.  106;  Gardner  v.  New-  In   this  case   the   court  said:  "Now, 

burg,  2  Johns.  (N.  Y.)  Ch.  162;  Webb  T'.  with   respect   to    the    legal    principles 

Portland    Mfg.   Co.,  3    Sumn.   (U.   S.)  upon  which   the  present  application  is 

189;  Bcaley  i'.  Shaw,  6  Ea^t   208;  Mu-  bused,  we  think  there  can  be  no  doubt 

son  V.  Hill,  5  B.  &  A.  I.  or  controversy   whatever.     Before  the 

The  mayor  and  city  council  of  Haiti-  tune  of  Lord  Coke,  the  principle  in- 
more,  under  an  authority  conferred  by  volved  in  this  case  would  appear  to 
statute,  purchased  certain  lands  adja-  have  been  well  settled,  for  in  Aldred's 
«ent  to  and  including  a  portion  of  the  Case,  9  Co.  58, 59^7,  we  find  it  laid  down 
bed  of  the  Gunpowder  river,  and  con-  by  the  court  as  established  law,  that  '*if 
^tructed  a  dam  across  said  stream,  a  man  has  a  water  course  running  in  a 
thereby  forming  a  lake,  the  water  from  ditch  from  the  river  to  his  house,  for 
which  was  conducted  into  the  city  of  his  necessary  use,  and  a  glover  sets  up 
Baltimore,  and  distributed  to  various  a  lime  pit  for  calfskins  and  sheepskins 
points  therein,  in  order  to  supply  the  so  near  the  said  water  course  that  the 
inhabitants  with  pure  water  for  drink-  corruption  of  the  lime  pit  has  corrupted 
ing  and  other  necessary  purposes.  A  it,  for  which  cause  his  tenants  leave  the 
bill  was  filed  by  the  mayor  and  city  said  house,  an  action  on  the  case  lies 
council  of  Baltimore  for  an  injunction  for  it,  as  it  is  adjudged  in  13  H.  7,  26; 
against  the  defendants  to  restrain  them  and  this  stands  with  the  rule  of  law  and 
from  polluting  said  river,  and  charged  reason,  etc.,  Prokibeiur  ne  qui s  facial 
that  the  defendants,  a  body  corporate,  in  suo  quod  nocere  possit  alieno\  et  sic 
owned  and  conducted  a  certain  cotton  utere  tuo  ut  alienum  non.lcedas!^  And. 
factory,  '^situate  near  the  Gunpowder  in  more  recent  times,  all  common  law 
river,  oV  one  of  the  tributaries  thereof,  authorities  agree  that  a  riparian  owner 
above  the  said  lake  and  dam,  and  that  has  the  right  to  the  natural  stream  of 
they  discharge,  or  knowingly  suflier  and  water  flowing  by  or  through  his  land, 
permit  to  be  discharged  into  the  said  in  its  ordinary  natural  state,  both  as  to 
stream,  whence  the  same  necessarily  its  quantity  and  quality,  as  incident  to 
flows  into  the  said  lake,  refuse  water  the  right  to  the  land  on  or  through 
from    the    said    factory,    impregnated  which  the  water  course  runs;  and  that 
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right  continues,  except  so  far  as  it  may  Y.  51;  and  this  court  has  but  recently 

have  been   derogated   from  by  user  or  held^   in    the    case    of     Woodyear    v, 

hy   grant.      Gladfelter  v.   Walker,   40  Schaefer,  57  Md.  i,  that  an  injunction 

Md.  i;  Mason   v.   Hill,  5    B.  &  Ad.  i;  should     be    granted    to    prevent     the 

Wood   V.  Wand,  3  Exch.  748;   Stock-  fouling  and  improper  use  of  the  water 

port  etc.  Co.  v.  Potter,  7  H.  &.  N.  160.  of  a  running  stream,  when  prejudicial  to 

And   no  user  short  of  the  period  of  the  rights  of  others  interested  in  having 

legal  prescription  will,  without  consent  the    water    descend     to    them    in     its 

or  grant,  confer  any  exclusive   right,  as  ordinary    natural      state      of     purity. 

between   different  riparian   owners,  to  Among  the  more  recent  leading  cases 

the    use    of   the  water  of   a  running  upon  this  subject  are  those  of  Goldsmid 

stream.     If,  however,  the   prior  occu-  v.  Tunbridge  Wells  Co.,  L.  R.,  i   Ch. 

pant  has  enjoyed  the  use  of  the  water  A  pp.  349;  and  Baxendale  v.  McMurray^ 

in  any  particular  mode,  or  for  carrying  L.  R.,  2  Ch.  App.  740,  in  which  will  be 

on  any  particular  trade  or  manufacture,  found  fully  discussed  the  principles  and 

for  twenty  years,  so  as  to  have  acquired  grounds  upon  which  the  court  proceeds, 

a  right  of  user  bv  prescription,  he  is,  in  in  such  cases. 

that  case,  entitfed  to  remain  undis-  What  nature  and  extent  of  pollution 
turbed  in  such  user,  in  the  mode  and  to  of  the  stream  will  call  for  the  active 
the  extent  defined  by  the  actual  enjoy-  interference  of  the  court,  is  not  in  all 
ment  of  the  use.  3  Kent  Com.  446.  C5r,  cases  easy  to  define.  It  is  not  every 
as  stated  by  Lord  Ellen  borough,  in  impurity  imparted  to  the  water,  how- 
the  case  of  Bealey  v.  Shaw,  6  East  208,  ever  small  in  degree,  that  will  be  the 
'independent  of  any  particular  enjoy-  subject  of  an  injunction.  All  running 
ment  used  to  be  had  by  another,  evtry  streams  are,  to  a  certain  extent,  pol- 
man  has  a  right  to  have  the  advantage  luted;  and  especially  are  they  so  when 
of  a  flow  of  water  in  his  own  land,  they  flow  through  populous  regions  of 
without  diminution  or  alteration.  But  country,  and  the  waters  are  utilized  for 
an  adverse  right  may  exist,  founded  on  mechanical  and  manufacturing  pur- 
the  occupation  of  another;  and  though  poses.  The  washings  of  the  manured 
the  stream  be  either  diminished  in  and  cultivated  fields,  and  the  natural 
quantity,  or  even  corrupted  in  quality,  drainage  of  the  country,  of  necessity 
as  by  means  of  the  exercise  of  certain  bring  many  impurities  to  the  stream; 
trades,  yet  if  the  occupation  of  the  but  these  and  the  like  sources  of 
party  so"^ taking  or  using  it  have  existed  pollution  cannot,  ordinarily,  be  re- 
fer so  long  a  time  as  may  raise  the  pre-  strained  by  the  court.  Wood  v,  Sut- 
sumption  of  a  grant,  the  other  party  cliife,  2  Sim.  (N.  S.)  163.  Therefore, 
whose  land  is  below  must  take  the  when  we  speak  of  the  right  of  each 
stream  subject  to  such  adverse  right."  riparian  proprietor  to  have  the  water  cf 
And  so  hold  all  the  authorities.  a  natural  stream  flow  through  his  land 
If,  therefore,  the  defendants,  being  in  its  natural  purity,  those  descriptive 
upper  riparian  proprietors,  and  as  such  terms  must  be  understood  in  a  compara- 
en titled  to  the  ordinary  use  of  the  tive  sense;  as  no  proprietor  does 
water,  including  the  right  to  apply  it  in  receive,  nor  can  he  reasonably  expect 
a  reasonable  way  to  purposes  of  trade  to  receive,  the  water  in  a  state  of  entire 
and  manufacture,  are  using  the  water  purity.  But  any  use  that  materially 
of  the  stream  in  an  unreasonable  man-  fouls  and  adulterates  the  water,  or  the 
ner,  and  have  defiled  the  same  in  such  deposit  or  discharge  therein  of  any 
manner  and  to  such  an  extent  as  to  filthy  or  noxious  substance,  that  so  far 
operate  an  actual  invasion  of  the  rights  affects  the  water  as  to  impair  its  value 
of  the  complainants,  the  latter  are  for  the  ordinary  purposes  of  life,  will  be 
clearly  entitled  to  redress  by  action  at  deemed  a  violation  of  the  rights  of  the 
law,  and,  in  case  the  nuisance  be  con-  lower  riparian  proprietor, 'and  for 
tinued,  to  summary  relief  by  injunction,  which  he  will  be  entitled  to  redress. 
This  is  clearly  settled  by  a  great  Anything  that  renders  the  water  less 
number  of  decided  cases,  both  English  wholesome  than  when  in  its  ordinary 
and  American.  Swindon  Waterworks  natural  state,  or  which  renders  it 
Co.  T'.  Wilts  etc.  Canal  Co.,  L.  R.,  7  H.  offensive  to  tasie  or  smell,  or  that  is 
L.  697;  Clowes  V.  Staffordshire  Co.,  L.  naturally  calculated  to  excite  disgust  in 
R.,  8  Ch.  App.  125;  Pennington  v.  those  using  the  water  for  the  ordinary 
Brinsop  Hall  Coal  Co.,  5  Ch.  Div.  purposes  of  life,  will  constitute  a 
769;  Sanderson  v.  Penn.  Coal  Co.,  86  nuisance,  and  for  the  restraint  of  which 
Pa.  St.  401;  Chipman  v.  Palmer,  77  N.  a  court  of  equity  will  interpose. 
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must  determine  the  right,  and  this  must  defend  upon  the  extent 
of  detriment  to  the  riparian  proprietors  below.* 

The  fouling  or  pollution  of  water  in  a  stream  by  the  flow  of 
sewage  constitutes  a  nuisance,  and  affords  sufficient  ground  for 
relief  by  injunction.* 

1.  Snow  V,  ParsonSf  28  Vt.  459.  The  sewage  of  a  town  had  for  manjr 
Bellows,  J.,  in  Hayes  v.  Waldron,  44  years  been  drained  by  commissioners 
N.  H.  580;  MerriBeld  v.  Worcester,  no  acting  under  a  local  act  of  parliament 
Mass.  316.  In  Lockwood  Co.  v.  Law-  into  a  stream  passing  through  the 
rence,  77  Me.  297,  where  several  plaintifTs  land,  which  was  beyond  their 
respondents  acting  independently  of  district,  without  perceptibly  polluting 
each  other  deposit  the  refuse  matter  and  it.  But  for  some  years  before  the  filing 
debris  from  their  mills  in  the  same  of  the  bill,  in  consequence  of  the  in- 
stream  and  fouled  the  same,  it  was  held  crease  of  the  town,  the  stream  became 
that  all  of  the  defendants  may  be  perceptibly  polluted,  and  continued  to 
joined  in  an  action  to  restrain  the  increase  in  impurity.  Decree  of  the 
nuisance,  the  wrong  being  joint.  master  of  the  rolls  restraining  the  com- 

2.  Holt  V.  Rochdale,  L.  R.,  10  Eq.  missioners  from  draining  the  town  into 
354;  Atty.  Gen.  t'.  Birmingham,  4  Kay  the  stream  so  as  to  pollute  the  water  to 
SL  J.  528;  Atty.  Gen.  v.  Bradford  Canal,  the  injury  of  the  plaintiff  affirmed.  As- 
L.  R.,  2  Ek).  71;  Oldakcr  r.  Hunt,  6  suming  that  a  prescriptive  right  could 
De  Gex  M.  &  G.  376;  affirming  s.  c,  be  acquired  of  draining  the  sewage  into 
19  Beav.  485;  Goldsmid  v,  Tunbridge  the  stream  to  the  injury  of  the  plaintiff, 
etc.  Commrs.,  L.  R.,  i  Ch.  349;  affinn-  it  could  only  be  acquired  by  the  con- 
ing s.  c,  L.  R.,  I  Eq.  161 ;  Lingwood  tinuance  of  a  perceptible  amount  of 
V.  Stowmarket  Co.,  L.  R.,  1  Eq.  77;  injury  for  twenty  years.  Although  the 
Atty.  Gen.  r.  Colney  etc.  Asylum,  L.  fact  of  prospective  nuisance  is  not  in 
R.,  4  Ch.  146;  Atty.  Gen.  v.  Leeds  itself  a  g^round  for  the  interference  of 
Corporation,  L.  R.,  5  Ch.  583.  the  court,  yet  if  some  degree  of  present 

Prescription. — Where  a  prescriptive  nuisance  exists,  the  court  will  take  into 
right  to  foul  a  stream  has  been  ac-  account  its  probable  continuance  and 
quired,  the  fouling  must  not  be  consid-  increase.  Observations  on  the  weight 
crably  enlarged  to  the  prejudice  of  to  be  attached  to  the  conclusions  of 
other  people.  The  fact  that  the  stream  scientific  witnesses.  Goldsmid  v.  Tun- 
is fouled  by  others  is  not  a  defence  to  a  bridge  etc.  Commrs.,  1  Eq.  161;  i  Ch. 
suit  to  restrain  the  fouling  by  one.  The  349. 

mere   suspension  of  the  exercise  of  a  Trifling  Nuisance. — Bill  and  informa- 

prescriptive  right  is   not   sufficient   to  tion  filed  to   restrain  the  local  board  of 

destroy   the   right,   without  some  evi-  health  of  a  town  from  discharging  sew- 

dence'of  an   intention   to  abandon  it;  age  into  the  river  dismissed  with  costs 

but  where  dye  works  had  not  been  used  on   the  ground  that   the  injury  proved 

for  more  than  twenty  years,  and  had  was  trifling.     Consideration  of  the  cir- 

been   allowed   to  go  to  ruin,  hcld^  that  cumstances  under  which  the  court  will 

any  right  of  fouling  a  stream  attached  interfere.     Atty.   Gen.   x\  Gee,  10  Eq. 

to  them  was  lost.     The  owner  of  land  131. 

on  the  banks  of  a  river  can  maintain  a  Practice. — In  an  order  for  an  injunc- 

8uit  to  restrain  the  fouling  of  the  water  tion  to  restrain  defendants  from  pollut- 

of  the  river,  without  showing  that  the  ing  a  stream,  it  is  proper  to  insert  the 

fouling  is  actually  injurious  to  him.    C,  words  "to  the  injury   of  the   plaintiff," 

wishing  to  prevent  the  water  of  a  river  in   order  to  establish  a  ground  for  the 

from  being  fouled  by  some  dye  works,  interference  of  the   court,  and  prevent 

purchased  from  the  owners  of  the  dye  its  authoritv  being  invoked  for  trivial 

works  a  piece  of  land  on  the  banks  of  purposes,    ^he  order  was  finally  drawn 

the    river,  without   communicating  to  up  in  the  following  form:  **This  court 

them  his  object.     Held,  that  in  the  ab-  doth   order  that  a  perpetual  injunction 

sence  of  any  express  reservation  by  the  be  awarded  against  the  defendants,  the 

owners  of  the  dye  works  of  the  ri^ht  of  Stotvmarket  Company^  to   restrain  the 

fouling,  C  could  maintain  a  suit  to  re-  said   defendants,  their   servants,  agents 

•train    it.     Crossley    &    Sons  v.  Light-  and   workmen,  from   discharging  from 

owler,  3  Eq.  279;  2'Ch.  478.  their  works  in   the   plaintiffs  bill  men- 
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19.  Eaaements. — An  injunction  will  be  granted  to  restrain  the 
doing  of  that  which  would  destroy  or  injure  an  easement.*     See 

infra  ANCIENT  LIGHTS;  Party  Walls ;  Lateral  Support; 
Railways;  Highways;  Mills. 

20.  Ancient  Lights. — In  England,  the  quiet,  uninterrupted  en- 
joyment  and  possession  of  window  lights  for  twenty  years  is 
sufficient  to  justify  a  jury  in  finding  a  covenant  to  that  eilect, 
provided  the  evidence  shows  that  the  owner  of  the  adjoining 
land  during  that  period  had  knowledge  of  the  fact — the  knowl- 
edge of   the   tenant  alone  not  being  sufficient.*     The  English 

• 

tioned,  into  the  river  or  stream  in  the  Straight    v.  Burn,  L.  R.,  5    Ch.  163; 

said  bill  also  mentioned,  so  as  to  cause  Theed    v.  Debenham,  2   Ch.  D.   165; 

it  to  flow  to  the  plaintiiTs   land,  mess-  Potts  v.  Levy,  2  Drew  272;  Simper  r. 

uage  and  mills,  therein  also  mentioned,  Foley;    2    John.    &    H.  55  c;  Gale    v, 

in  a  state  less  pure  than  that  in  which  Abbot,  8  Jur.   N.  S.  987;  Maguire  v, 

it  floweed  there  previously  to  the  estab-  Grattan,  L  R.  2  Eq.  246;  Kelk  v.  Pear- 

lishmcnt  of  the  said  works,  to  the  injury  son,  L.  R.,  6  Ch.  809;  Beadel  v.  Perry, 

of   the    plaintiff,  any   such    refuse    or  L.  R.,  3  £q.  465;  Martin  v,  Headon,  L. 

other  matter  as  was  discharged  by  the  R.,  2   Eq.  425;  Dent  v.  Auction  Mart 

defendants   from   the  same  works  into  Co.,  L.  R.,  2  Eq.  238;  Daniel  r.  North, 

the  said  river  or  stream   previously  to  11  Eafet  372.     To  authorize  an  injunc- 

the  filing  of  the  said  bill,  or  any  nox-  tion  there  must  be  some  material  injury 

ious  fluids  or  other  foul  matters  what-  to  the  comfort  of  those  dwelling  in  the 

soever."  Lingwood  v.  Stowmarket  Co.,  house  about  to  be  darkened.     Attorney 

I  Eq  77,  336.  General  v,  Nichol,  16  Ves.  338.     "  The 

1.  Schwoever  v.  Boylston,  99  Mass.  question,"  said  Lorp  Eldron,  "is 
298;  Schermerhom  v.  New  York,  3  whether  the  effect  is  such  an  obstruc- 
Edw.  (N.  Y.)  Ch.  119;  Wheeler  v.  tion  as  the  party  has  no  right  to  erect, 
Gilsey,  35  How.  (N.  Y.)  Pr.  147;  Sev-  and  cannot  erect  without  those 
mour  v.  McDonald,  4  Sandf.  (N.  V.)  mischievous  consequences  which  upon 
Ch.  508;  Lawrence  v.  New  York,  2  equitable  principles  should  be  not  only 
Barb.  (N.  Y.)  581;  Whitney  r.  Union  compensated  in  damages  but  prevented 
R.  Co.,  II  Gray  (Mass.)  365;  Jackson-  by  injunction."  See  also  Back  v. 
ville  V.  Jacksonville  etc.  R.  Co.,  67  111.  Stacey,  2  Car.  &  P.  465;  Weston  v. 
544.  Arnold,  L.  R.  S.,  Ch.  10S4; Dyer's  Com- 

The    grantee     of    an  ^easement    is  pany  r.  King  L.  R.,  9  Eq.438;  Leecher 

entitled  to  an  injunction  to  restrain  the  v,  Schueder,  L.  R.,  9  Ch.  463. 
erection  of    buildings  on   the  servient        In   England    the  right    to  equitable 

tenement  in  violation  of  a  covenant  not  relief  for  the  protection  of  ancient  lights 

to    do    so.      Watertown    r.  Cowen,  4  is  to  a  considerable  extent  dependent 

Paige   (N.  Y.)   Ch.  510;  s.  c,  27  Am.  upon  the    statute   2  and  3  Wm.  4,  ch. 

Dec.  80.  72,  §    3,  which    provides    as    follows: 

The  occupant  of  a  store  may  enjoin  **  And  be  it  further  enacted  that  where 

the  occupant  of  an  adjoining  store  from  the  access  and  use  of  light  to  and  for 

obstructing  light  and  view  and  ttiereby  any  dwelling  house,  workshop,  or  other 

exclude    customers     and    injuring    his  building  shall  have  been  actually  enjoyed 

business.     Hallock  r.  Scheyer,  33  Hun  therewith  for  the  full  period  of  twenty 

(N.   Y.)    III.      The  disturbance   of   a  years   without   interruption,   the   right 

perpetual  water  right  may  be  enjoined,  thereto  shall  be  deemed  absolute  and 

Bitting^s  Appeal,  105  Pa.  St.  517.  indefeasible,  any  local  usage  or  custom 

Jurlidiction. — Courts  of  equity  do  not  to  the  contrary  notwithstanding,  unless 

usually  exercise  jurisdiction  in  cases  of  it    shall    appear    that    the    same    was 

disturbances    of   easements    until    the  enjoyed  by  some  consent  or  agreement 

right    has    been     established    at    law.  expressly    made     or    given     for     that 

Rhea  v.  Forsyth,  37  Pa.  St.  ^03;  King  purpose"  by  deed  or  writing."      As  to 

t/.  McCully,  38  Pa.   St.  76;  riieskill  v.  the    right' of   relief   under    a    statute 

Gro8s,3  Brewst.  (Pa.)43o;s.  c,  7  Phila.  authorizing  an  injunction   against  the 

(Pa.)  317.  malicious    erection    by    an    owner    or 

2.  Cross  V.  Lewis,  2  B.  &  C.  686;  lessee  of  land  of  any  structure  thereon 
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doctrine  of  a  right  to  ancient  lights,  from  a  user  for  twenty  years, 
does  not  prevail  in  this  country,  and  mere  use  will  not  justify 
an  injunction  to  restrain  the  closing  of  the  same.* 

intendeJ  to  annov  or  injure  any  pro-  and  no  enquiry  will  be  granted  as  to 
prietor  of  adjacent  land  in  r.e8pect  to  damages,  and  the  bill  will  be  altogether 
his  use  or  disposition  of  the  same,  dismissed;  but  without  prejudice  to  an 
Harbison  v.  White,  46  Conn.  106.  action  at  law.  Decree  of  Kinderslev, 
In  a  suit  to  restrain  the  defendant  V.  C.,  reversed.  Clarke  r.  Clarke 
from  building  so  as  to  obstruct  the  (Law  Rep.  i  Ch.  16)  followed.  Kobson 
plaintiff's  ancient  lights,  it  was  proved  i\  Whittingham,  i  Ch.  442;  Dent  r. 
that  for  a  period  of  more  than  twenty  Auction  Mart  Co.;  Pilgrim  v.  Same; 
years,  extending  to  within  a  very  short  Mercers'  Co.  p.  Same,  2  Eq.  238;  Mar- 
time  before  the  bill  was  filed,  there  had  tin*  v,  Headon,  2  Eq.  425;  Smith  v. 
been  unity  of  possession  of  the  proper-  Smith,  20  Eq.  500. 
ties  of  the  plaintiff  and  the  defendant,  1.  King  v.  Miller,  4  Hals.  (N.  J.) 
but  there  was  no  evidence  of  there  ever  559;  Cherry  r.  Stern,  11  Md.  1;  Mullen 
having  been  any  unity  of  title;  and  it  v.  Strieker,  19  Ohio  St.  135;  Parker  v. 
was  proved  that  before  the  unity  of  Foote,  19  Wend.  (N.  Y.)  309.  But 
possession  commenced  the  .  access  of  compare  Robinson  v.  Pittenger,  i 
light  to  the  windows  had  been  enjoyed  Green  (N.  J.)  Ch.  57.  In  Parker  f. 
as  far  back  as  living  memory  went.  Foote,  19  Wend.  (N.  Y.)  309,  Bron- 
Held  (affirming  the  decision  of  the  son,  J.,  in  discussing  the  question,  says 
master  of  the  rolls),  that  the  plaintiff  (pp.  37-S):  "By  the  exercise  of  a  law- 
established  his  title  to  the    access    of  ful  ri^ht  on  his   own  land  for  twenty 

• 

light  by  proof  of  enjoyment  from  time  years  he  acquires  a  beneficial  interest 

immemorial,     independently     of     the  in  the  land  of  his  neighbor.    The  or- 

statute  2  and  3  Will.  4,  ch.  71;  for  that  iginal   proprietor  is  still   seized  of  the 

the  statute  does  not  take  away  any  of  fee  with  the  privilege  of  paying  taxes 

the  modes  of  claiming  easements  which  and  assessments;  but  the  right  to  build 

existed  before  its  passing.     Held^  also,  on  the  land  without  which  city  and  vil- 

that  the  fact  that  some  of  the  windows  lage  lots  are  of  little  or  no  value,  has 

had  been  considerably  enlarged  did  not  been   destroyed   by  a  lawful  window, 

take  away  the  right  to  an  injunction;  How  much  land  can  thus  be  rendered 

and  that  the  plaintiff  ought  not  to  be  useless   to   the    owner   remains  to  be 

put  upon  the  terms    of   restoring  the  settled.     2  Barn.  &  Cress.  686;  2  Car. 

windows  to  their  former  size.     Aynsley  &   Payne   465;   5   Car.  &   Payne  436. 

r.  Glover,  10  Ch.  283.  Now,  what   is  the  acquiescence  which 

A  building  containing  ancient  lights  concludes  the  owner?  No  one  hastres- 
was  pulled  down  and  replaced  by  passed  upon  his  land  or  done  him  a  le- 
another,  in  which  the  front  was  set  gal  injury  of  any  kind.  He  has  sub- 
back  and  a  dormer  window  converted  mitted  to  nothing  but  the  exercise  of 
into  a  skylight.  Heid^  that  the  right  to  a  lawful  right  on  the  part  of  his  neigh- 
access    of   light    was    not    lost.      Per  bor." 

Jessel,  M.  R.  (on  motion  for  injunction):  The   custom   of    London   in    regard 

Any  substantial  alteration  in  the  plane  to  ancient  lights  is  abolished  by  stat- 

of   the    windows    destroys    the   right,  ute.    Trescott  v.  Merchant  etc.  Co.,  36 

Per  Fry,  J.:  The  right  remains  where  Eng.    L.   &   Eq.  467.     A    contract  or 

any  portion  of  the   light  which  would  covenant  in  a  conveyance  recognizing 

have  passed  over  the  servient  tenement  the   erection   or  continuance  of  lights 

through  the  old   windows   passes  also  no    doubt    would    be    enforced.      See 

through  the  new  windows.      National  Shipman     v.     Beers,     2     Abb.    New 

Provincial    Plate    Glass    Ins.    Co.    v.  Cas.    (N.   Y.)   435;  King  r.  Miller,  4 

Prudential    Assurance   Co.,  6   Ch.    D.  Hals.  (N.  J.)  559,  was  a  bill  for  an  in- 

757-  junction  to  restrain  defendant  from  so 

The  court  will  not  grant  an  injunc-  building  as  to  close  up  complainant*s 
tion  to  restrain  the  erection  of  a  building  window  in  the  gable  end  of  his  house, 
on  account  of  its  obstructing  the  M'hich  he  claimed  was  an  ancient  win- 
plaintiff's  light,  unless  the  plaintiff  can  dow.  Complainant's  house  stood  on 
show  that  he  will  sustain  substantial  the  line  of  his  lot.  The  injunction  was 
damage.  If  he  cannot  do  this,  his  denied,  Halstead,  Ch^  saying: 
ground  of  application  to  the  court  fails,  '^The    owner  of   a  lot    has   the  dec- 
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21.  Lateral  Support. — The  owner  of  the  surface  of  land  is  en- 
titled, of  common  right,  to  support  for  his  land  in  its  natural 
state.  This  right  is  not  like  the  support  of  one  building  upon 
another  supposed  to  be  gained  by  grant,  but  is  a  right  of  prop- 
erty passing  with  the  soil.*     The  right  is  not  absolute,  but  is 

tion  to  build  on  it  as  he  pleases.  The  be  of  considerable  height,  the  expense 
owner  of  the  adjoining  lot  has  the  same  of  obstructing  it  might  be  equivalent, 
right.  If  the  one  who  builds  first  or  nearly  so,  to  the  value  of  the  unim- 
chooses  to  build  on  the  line,  the  adjoin-  proved  or  vacant  land  designed  to  be 
ing  owner  has  no  means  of  preventing,  protected.  The  effects  and  !egal  con- 
and  has  no  means  of  preventing  the  sequences  resulting  from  the  user  of  a 
continuance  of  the  building  on  the  line,  way  and  that  of  a  light  are  so  essen- 
Where  one  has  a  right  to  put  on  the  tially  different,  we  do  not  perceive  the 
spot  where  he  erects  it,  and  to  continue  propriety  of  holding  that  the  twenty 
it  there,  and  the  adjoining  owner  can  do  years'  rule,  which  is  applicable  to  the 
nothing  to  prevent  its  erection  on  that  former,  should  also  be  applied  to  the 
Hpot.  and  can  do  nothing  to  prevent  its  latter."  And  the  court  refused  to  sus- 
remaining  there,  it  is  simply  absurd  to  tain  the  injunction, 
say  that  the  latter  can  by  lapse  of  time  But  the  owner  of  land  adjacent  to  a 
lose  his  right  to  build  up  to  his  line,  canal,  which  is  a  public  highway,  isen- 
The  loss  of  a  right  by  lapse  of  time,  titled  to  receive  from  it  light  and  air, 
from  an  act  done  and  continued  by  and  equity  will  restrain  one  holding 
another,  can  only  be  in  caseb  where  the  under  the  canal  company  from  erect- 
party  against  whom  the  time  is  running  ing  a  building  over  the  canal  in 
has  some  means  of  preventing  the  act  such  manner  as  to  close  up  complain - 
or  its  continuance.  Where  he  has  no  ant's  window  and  deprive  him  of  the 
such  means,  he  is  in  no  default  and  can  free  enjoyment  of  the  right.  £Urnett  t*. 
therefore  lose  no  right.  And  a  person  Johnson,  2  McCart.  (N.  J.;  481. 
by  doing  and  continuing  9n  act  on  his  Where  both  plaintiff  and  defendant 
property  which  he  has  a  right  to  do,  derive  title  to  adjacent  premises  from  a 
and  which  another  has  no  means  of  common  source,  and  defendant  is  about 
preventmg,  can  acquire  no  right  in-'  to  erect  a  building  upon  his  vacant 
jurious  to  the  property  of  that  other."  premises,  which  will  have  the  effect  of 
Cherry  v.  Stein,  11  Md.  i,was  a  bill  to  obstructing  many  of  plaintiffs  win- 
restrain  defendant  from  erecting  a  wall  dows  in  a  building  constructed  by  the 
in  such  a  manner  as  to  darken  and  shut  original  grantor  of  both  parties,  equity 
up  the  lights  and  windows  upon  one  will  not  interfere  by  injunction  in  the 
side  of  complainant's  house,  complain-  absence  of  any  covenant  in  the  grant 
ant  relying  on  twenty  years'  user,  imder  which  plaintiff  claims,  indicating 
EccLESTON,  J.,  delivering  the  opinion  an  intention  on  the  part  of  the  grantor 
of  the  court,  denied  the  application  of  to  limit  the  use  of  the  vacant  lot  so  that 
the  English  rule,  saying:  '*Where  A  it  shall  not  impair  plaintiffs  light  and 
makes  a  window  in  his  house, overlook-  air.  Shipman  v.  Beers,  2  Abb.  N.  Cas. 
ing  the  open  grounds  of  B,  it  is  no  in-  (N.  Y.)  435. 

fringement  of  the   rights  or  encroach-  1.  Humphries   v.  Brogden,  12  Q^  B. 

ment  upon  the  property  of  the  latter.  739.    T+iis  is  recognized  as  the  leading 

.     .     And  yet,  under  the  English  rule,  case.    The  right  has  sometimes  been 

if  the  window  remains  open  and  unob-  treated  as  an  easement.  Wash  on  Eas. 

structed  for  more  than  twenty  vears,  B  437;    Gale  on   Eas.  365.     The  courts 

cannot  afterwards  erect  a  buifding  on  generally  view  it  as  a  natural  right. and 

his  land  if  it  obstructs  the  light.    To  the   deprivation   thereof  is  a  nuisance, 

prevent  such   a  consequence  the   rule  Rowbotham   v.  Wilson,  8  H.  L.  Cas. 

does  not  give  him  any  right  of  action  348;  Brown  v.  Robins,  4   H.  &  N.  186; 

or  legal  proceeding,  but  his  only  remedy  Backhouse   v,   Bononie,  9   H.  L.  Cas. 

is  the  seemingly  ill-natured  one  of  ren-  503;  Stevenson   V.Wallace,   27   Gratt. 

dering  the  window  of  his  neighbor  use-  ( Va.'^    77;    Farrand    v.    Marshall.    19 

less  by  building  a  wall  or  other  obstruc-  Barb.  (N.  Y.)  380;  Guest  v.  Reynolds, 

tion  for  that  purpose  alone,   if  at  the  68  111.  478;  Phillips  v,  Bordman,  4  Al- 

time  he  has  no  wish  to  build  a  house  on  len  (Mass.)  147. 

his  own  property.     And  if  the  window  The  right  to  lateral  siipport  is  an  in- 
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limited  to  the  support  of  the  land  in  its  natural  state.  If  its 
adjoining  proprietor's  land  is  weighted  with  buildings,  etc.,  he 
cannot  require  the  soil  of  his  neighbor  on  the  adjoining  lot  to 
support  his  own  soil  in  sustaining  such  increased  weight.* 

Where  the  owner  of  property  suffers  damage  from  an  adjoin- 
ing  proprietor  by  reason  of  being  deprived  of  support  to  his 
land  or  building,  he  may  bring  an  action  for  damages;  he  may, 
however,  prevent  the  unlawful  excavation  by  making  the  proper 
application  to  a  court  of  equity  for  an  injunction.* 

22.  Ancient  Buildings. — A   party  may  acquire,  by  prescription 
for  the  statutory  period,  a  right  to  the  lateral  support  of  his 
land  with  the  buildings  thereon— a  grant  of  the  right  of  support  ' 
being  assumed.* 

23.  Subjacent  Support — Where  one  person  owns  the  surface  of 
real  estate,  and  another  owns  the  surface  where  minerals  are 
found,  or  are  supposed  to  exist,  the  owner  of  the  surface,  in  the 
absence  of  any  agreement  in  regard  to  the  matter,  is  entitled  to 
the  support  of  both  the  land  and  the  buildings  erected  thereon. 
The  liability  does  not  depend  upon  negligence,  but  upon  the 
want  of  authority  to  remove  such  support.* 

cident  of  the  ownership  of  land,  and  its  Mo.    i6i;    Mamer  v.   Lussen,  65  Ili. 

infringement     is    a    nuisance     against  484. 

whiili  equity  will  ordinarily  enjoin.    In  2.  Farrand  r.  Marshall,  19 Barb.  (N. 

these   cases  equity  a»«sume8  jurisdiction  Y.)  380.     But  equity  will  not  enjoin  a 

on  account  of  the  nature  of  the  injury  land  owner  from   making  excavations 

rather   than   of  the   magnitude  of  the  on  his  land  when  no  serious  injun*  to 

damage  done.     Trowbridge  f.  True,  52  the  adjoining  realty  is  imrninent,  and 

Conn.  190;  6.  c,  52  Am.  Rep.  579.  where  there  is  nothing  peculiar  in  the 

1.  Lasala  x\   llolbrook,  4  Paige  (N.  situation    and    circumstances  of  such 

Y.)  Ch.  169.     The  injunction  was  dis-  realty.     McMaugh  v.  Burke,  12  R.  1. 

solved   from   the   failure   to   plead  and  499. 

prove    certain    essential    facts.     It     is  S.  Lasala   v,  Holbrook,  4  Paige  (N. 

said   (pp.    172-3):    *'From    the    recent  Y.)  173;  s.  c,  25  Am.  Dec.  534.  "There 

English  decisions  it   appears   that  the  is    another    class    of   cases,    however, 

party  who   is   about   to   endanger   the  where  the  owner  of  a  building  on  the 

building  of  his  neighbor  by  the  reason-  adjacent  lot  is  entitled  to  full  protection 

able  improvement  on   his  own  land,  is  against  the   consequences  of  any  new 

bound  to  give  the   owner  of  the   adja-  excavation  or  alteration  of  the  premises 

cent  lot  proper  notice  of  the   intended  intended  to  be  improved,  by  which  he 

improvement,  and  to  use  ordinary  skill  may  be  in  any  way  prejudiced.    The« 

in  conducting   the  same:  and  that  it  is  are   ancient  buildings,  or  those  which 

the  duty  of  the  latter  to  shroe.  or  prop  have  been   erected   upon  ancient  foun- 

up  his  own  building  so  as  to  render  it  daMons.''     See  also  Stevenson  f.  Wal- 

secure   in   the  meantime.     See  Peyton  lace,    27  Gratt.    (Va.)   77;    Quincr  v. 

t'.  The   Mayor   of  London,  9  Barn.  &  Jones,  76   111.  231;  Story   r.  Odin,  li 

Cress.  725;  4  Mann   &    Ry.  625;  s.  c,  Mass.   157;  Partridge  t'.' Scott,  3  Mec. 

Walters  i'.  Pfeil,  i    Moody  &  Ma.  362;  &    W.    220;     Brown    r.    Windsor,   i 

Massey   v.   Gozden,   4  Car.  &   Payne  Crompt.   &  J.  20;  Hide  t>.  Thombor- j 

161.     Sec    also   Qiiincy    f.    Jones,    76  ough,  2  Car.  &  Kir.  250. 

111.   231;    O'Connor   i*.  Pittsburgh,   iS  4.    Humphries  v.  Bogden,  12  Qt^^- 

Pa.  St.  187;  McGuire  v.  Grant,  25  N.  739;  Brown  r.  Robins,  4  H.  &  N.  iSs; 

J.   L.   356;  Thurston    v.   Hancock,   12  Rogers   v.  Taylor,  2    H.  &    N.  S:S; 

Mass.  220;  Wvatt  v.  Harrison,  3  Barn.  Horner  v.  Watson,  79  Pa.  St  242. 

&  Adol.  871;  Stevenson  v,  Wallace,  27  Many  of  the  cases  turn  upon  tbccon- 

Gratt.  (Va.)    77;    Chalass   v.   Rankin,  struction  of  the  instruments converin* 

2-2    Mo.   566;    Bushy    i\    Holthaus,  46  the  right  to  mine.    Williams  r.  Bay niil, 
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24.  Party  Walla — A  common  or  party  wall  is  a  wall  on  the 
dividing  line  of  estates,  which  each  owner  has  a  right  to  use  as  a 
portion  of  his  building.*  A  party  wall  can  only  become  such  by 
agreement,  statute  or  prescription.*  The  wall,  in  the  absence  of 
an  agreement  to  the  contrary,  must  be  solid  without  openings, 
and  if  the  wall  has  windows  in  it,  a  court  of  equity  may  grant  an 
injunction.^  An  injunction  will  be  granted  to  restrain  a  grantee 
of  one  half  of  a  party  wall  from  using  it  for  other  purposes 
than  as  a  support  for  his  building  to  the  prejudice  of  his  co- 
owner.*     An  injunction  will  be  granted  to  restrain  the  owner  of 

12   Tur.  (N.  S.)  987;  Harris  v.  Riding,  erect  upon  the  land  so  purchased  sub- 

c  ^fee.  &  W.  60;  Swart  v.  Morton,  5  E.  etantial  buildings,  impliedly  covenants 

&  B.  30.     Or  upon  statute.    Wyley  etc.  that  he  will  not  use  or  permit  the  ad- 

V.   Bradley,  7  East  368;  Stormbridge  joining   land  to  be  used  in  such  a  man- 

etc.  Co.,  V.   Dudley,   4   H.   &   N.   242.  ner  as  to  derogate  from  his  grant.     A 

In  some  of  the  cases  it  is  held  that  the  sold  land  to  B  for  the  purpose  of  an 

right  of  support  applies  only  to  the  soil  iron  foundry.     Adjoining  the  land  so 

in   its   natural    condition.     Rogers    r.  sold   to   B,   A   had   other  land   under 

Taylor,    i    Hurl.   &  N.   706.     But   the  which  was  coal.     A  afterwards  leased 

right  to  support  buildings  may  be  ac-  the   minerals  to   C,   who  commenced 

quired     by     presentation      or      grant,  working  the  coal  within  such  a  distance 

Rogers  v.  Taylor,  4  H.&  N.  242.  from  the  land  of  B  as  to  be  reasonably 

Where  the  defendant,  by  mining  op-  calculated    to    endanger    its    stability, 

erations  upon  his  own   premises  adja-  HeiJy  ground  for  an  injunction  against 

cent  to  those  of  plaintiff,  has  endangered  A  and  C,  although  no  actual  damage 

the  walls  and  lateral  support  of  plain-  had  been  sustained  by  B.     Siddons  v, 

tiflTs   house,  he   may  be  enjoined  from  Short,  2  C.  P.  D.  572. 

working  under  plaintifTs  land,  or  with-  1.  Matts  v.  Hawkins,   5    Taunt.  20; 

in  his  own  boundary  in   such   manner  List  t*.  Hornbrook,  2  W.  Va.  3^0. 

as  to  occasion  any  subsidence  or  alter-  2.  List  v.  Hornbrook,  2  W.  v'^a.  340; 

ation  of  the  surface  of  plaintifTs  land.  Brooks  v.  Cartes,  4  Lans.  (N.  Y.)  283. 

Hunt  V.  Peake,  Johns.  705;  Wier's  Ap-  8.  In  Pennsylvania  a  party  wall  must 

peal,  74  Pa.  St.  2130.  be  a  solid  wall  without  openings    of 

A   piece   of  land   on  which  a  cotton  brick  or  stone  or  other  incombustible 

mill  was  to  be  built  was  conveyed,  the  material,  and  where  the  owner  of  a  lot 

grantor    reserving  to   himself  a  chief  erected  a  party  wall  with  windows  in  it 

rent,   and    reserving     all     mines     and  such  wall  was  held  to  be  a  nuisance  and 

minerals  under  the  piece  of  land,  and  to  be  within  the  restraining  powers  of 

power   to   take  the   same  at   pleasure,  equity.     Vollmer's  Appeal.  61   Pa.  St. 

making  compensation  for  damages  to  be  118.        Reed,    J.,    in    delivering     the 

done  to  the  cotton   mill.     The  grantee  opinion  of  the  majority  of  the   court, 

covenanted  to  build  and  keep  in  repair  says:  *' The  building  acts  in   England 

the  cotton  mill.     Jfcid,  that  the  gran-  were  principally  directed  to  the  preser- 

tor  would  not  be  restrained  from  work-  vation  of  buildings  from  fire,  and  the 

ing  and  taking  the  minerals   under   the  main    cause  of   them  arose  from    the 

piece  of  land,  though  the  buildings  on  great  fire  of  London  in  1666.     Two  acts 

the  piece  of  land  would  necessarily  be  were    passed    reign    of    Charles     the 

thereby  injured.     Decree  of  the  master  Second,  and  two  in  the  reign  of  Queen 

of  the  rolls  affirmed.     Caledonian  Rail-  Anne,  6  Anne,  ch.  31,  and  7   Anne,  ch. 

way    Co.    V.    Sprot    (2    Macq.     449)1  17.  from  which  last  act  our  provincial 

disUnguished;     Aspdcn  v.  Seddon,  10  legislation  of  172 1  was  partially  drawn." 

Ch.  3()4.  To    the    same    effect    Danenhauer    t». 

Implied  Coyenant  on  Bale  of  Land  for  Devine,  51  Tex.  480;  Sullivan  v.  Graf- 
Adjacent  and  Subjacent  Support. — The  fort,  35  Iowa  535.  The  code  Napoleon 
vendor  of  land  adjoining  other  land  of  contains  similar  provisions,  660-663. 
his  own,  under  which  arc  mines  and  See  Hart  f.  Kucher,  5  Serg.  &  R.(Pa.)i. 
minerals,  and  who  knows  at  the  time  of  4.  Ogden  i'.  Jones,  2  Bosw.  (N.  Y  * 
the  sale  that  the   vendee  is  about  to  6S5. 
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• 

one  half  of  an  ancient,  solid  party  wall,  long  used  for  the  sup- 
port of  buildings  on  each  side  of  it,  from  cutting  away  a  portion 
of  its  face  and  erecting  a  new  wall  upon  his  own  land  at  a  dis- 
tance of  a  few  inches,  but  connected  with  the  old  wall  by  occa^ 
sional  projecting  bricks  and  ties.^ 

Where  a  party  wall  is  built  on  the  plaintiff's  own  land,  but 
projects  over  the  defendant's  land,  the  court  will  not  compel  the 
latter  to  cease  using  the  wall  as  a  party  wall.* 

25.  Water  Privilegefl. — An  injunction  will  be  granted  in  a 
proper  case  for  the  protection  of  an  easement  or*  servitude  in 
water,  and  an  easement  in  water,  acquired  by  prescription,  is  as 
absolute  as  any  other  right,  and  equity  will  restrain  its  violation 
when  such  violation  is  productive  of  serious  injury.* 

{a)  Drains, — The  owner  of  an  upper  parcel  of  land  has  a  natural 
easement  in  the  lower  parcel  to  the  extent  of  the  natural  flow  of 
water  from  the  upper  parcel  to  and  upon  the  lower.  But  the 
owner  of  the  upper  parcel  may  be  enjoined  from  conducting,  by 
artificial  drains,  surface  water  upon  the  lower  parcel  in  such  a 
manner  as  to  injure  the  servient  estate.* 

(^)  Mills, — The  person  owning  an  upper  mill  on  a  stream  has  a 
lawful  right  to  use  the  water  and  apply  it  in  order  to  work  his 
mills  to  the  best  advantage  subject  to  this  limitation,  that  if,  in 
the  exercise  of  this  right,  or  in  consequence  of  it  the  mills  lower 
down  the  stream  are  rendered  useless  and  unproductive,  the  law 


1.  Phillips  t>.  Bordman,  4  AUen  In  all  cases  were  a  complainant  asks 
(Mass.)  147.  a  court  of  equity  to  restrain  bj  injunc- 

When   several  houses  belonging  to  tion  a  threatened  invasion  of  his  rights 

the  same  owner  are  built  together,  so  he  must  show  a  strong /riwfl/aciV  case 

that  each  requires  the  mutual  support  in  support  of  the  title  which  he  asserts, 

of  the  other,  and  the  owner  parts  with  and    that    he    has  been    guilty  of  no 

one  of    the  houses,  the  right  to  such  improper    delay  in    applying   for  the 

mutual  support  is  not  thereby  lost,  but  interposition  of  the  court.    Thus  one 

may    be    enforced    by    an    injunction  riparian  proprietor  seeking  to  restrain 

restraining  any  act  in  any  way  inter-  another    from    using  the  water   of  1 

fering  with  or  impairing  such  support,  stream,  must  first  have  established  his 

Ogden  r.  Jones,  2  Bosw.  (N.  Y.)  685;  rights  to  be  as  certain  and  undoubted 

Partridge  v.  Gilbert,  3   Duer    (N.  Y.)  as   if  ascertained   by  the  verdict  of  a 

iS4;*s.  c,  affirmed,  15  N.  Y.  ( I   Smith)  jury.     Bliss    v,   Kennedy,   43    111.  67; 

601.  Woodruff  V,  Lockerby,  o  Wis.  369. 

2.  Guttenberger  x\  Woods,  51  Cal.  A  bill  in  chancery  will  not  be  sus- 
523;  Mayers'  Appeal,  73  ra.  St.  tained  to  settle  the  legal  right  to  a 
164.  water  course,  nor  to  enjoin  its  use  while 

3.  Hulme  ?^.  Shreve,  3  Green  (N.J.)  the  legal  right  remains  unsettled. 
Ch.  116;  Ruplev  V,  Welch,  23  Cal.  452;  Prentiss  v.  Larnard,  11  Vt.  135. 
Phoenix  etc.  Co.  v.  Fletcher,  23  Cal.  Acquiescence  in  the  use  of  water  in 
481;  Natonia  etc.  Co.  v.  McCoy,  23  a  particular  manner  will  be  estopped 
Cal.  490;  Sheboygan  t\  Sheboygan  from  afterwards  enjoining  its  use  in 
etc.  R.  Co.,  21  Wis.  667;  Owen  f.  Field,  that  manner.  Heilman  r.  Union  Canal 
12  Allen  (Mass.)  4<;7;  Wilcox  v,  Co.,  37  Pa.  St.  100;  Jacox  v.  Clark, 
Wheeler,  47  N.  H.  488.*  Walk.  (Mich.)  249. 

The  court  will  not  exercise  this  sum-  4.  Butler    v.    Peck,  Ohio    St.  335; 

mary    authority    where    the    right    is-  Laumier  v.  Francis,  23  Mo.  181;  Liv- 

doubtful  or  the  fact  not  definitely  ascer-  ingston  v.  McDonald,  21  Iowa  160. 

tained.  Roath  v.  Driscoll,  20  Conn.  533.  By  the  common  law  no  action  can  be 
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will  interpose  and  limit  this  common  right,  so  that  the  owners  of 

the  lower  mills  shall  enjoy  a  fair  participation.* 

Tnaintained  for  changing  the  course  or  washed  away  for  mining  purposes,  pro- 
obstructing  the  flow  of  mere  surface  vided  an.  aqueduct  of  sufficient  capacity 
water  by  erections  on  adjoining  land,  to  carry  the  water  is  previously  built  in 
Dickinson  v,  Worcester,  7  Allen  its  place.  Gregory  v.  Nelson,.  4,1  Cal. 
(Mass.)  22;  Parks  r.   Newburyport,  10  278. 

Gray  (Mass.)  28;  Flagg  v.  Worcester,  Dlyertlng  Water  by  Ditch. — If  a  con- 

13  Gray  (Mass.)  601;  Chatfield  v.  Wil-  tinued  and  permanent  diversion  of  the 

son,  28  Vt.  49;  Greeley  v.  Maine   etc.  waters   of   a   stream   running   through 

R.  Co.,  53  Me.  200;  Bowlsby  r.  Spear,  complainant's  land  has  been  made  by 

13  N.J.  L.  351.  means  of  ditch  opened  by  the  defend- 

It  makes  no  difference  in  the  appli-  ants,  depriving  him  of  its  use  for  ag- 
cation  of  this  rule  that  land  is  naturally  ricultural  and  mining  purposes,  there 
wet  and  swampy.  A  conterminous  being  valuable  gold  mines  on  the  prem- 
proprietor  may  change  the  situation  or  ises,  which  he  is  unable  to  work  or  oth- 
surface  of  his  land  by  raising  or  filling  it  erwise  utilize  for  the  want  of  the 
to  a  higher  grade  by  the  construction  water  thus  diverted,  and  if  defendants 
of  dikes,  the  erection  of  structures,  or  are  insolvent  or  rapidly  becoming  so, 
by  other  improvements  which  cause  equity  will  interpose  and  grant  relief  by 
water  to  accumulate  from  natural  injunction.  Graham  r.  Dahlonega  Gold 
causes  on  adjacent  land  and  prevent  it  Mining  Co.,  71  Ga.  296. 
from  passing  off  over  the  surface.  Such  Draining  a  navigable  river  to  such  an 
consequences  are  the  necessary  result  extent  as  to  interfere  with  and  impede 
of  the  lawful  appropriation  of  land,  navigation  affords  no  ground  for  an  in- 
whatever  may  be  its  nature,  and  junction.  Atty.  Gen.  v.  Great  Eastern 
although  they  may  cause  detriment  or  R.  Co.,  L.  R.,  6  Ch.  572. 
loss  to  others,  it  is  damnum  absque  in-  Drain  commlesloners  who  exceed 
juria^  and  affords  no  ground  for  an  in-  their  authority  and  injure  other  persons 
Junction.  Dickinson  x\  Worcester,  7  may  be  enjoined.  Belnap  f.  Belnap,  2 
Allen  (Mass.)  22;  Swett  v.  Cutts,  50  Johns.  (N.  Y.)  Ch.  463. 
N.  \\,  439;  s.  c,  9  Am.  Rep.  276.  Commlselonere  of  liigbwaye  had  kept 

But  the  owner  of  land  on  which  there  open  a  ditch  in  a  public  highway  which 

is  a  pond  or  reservoir  of  surface  water  had  been  in  existence  for  sixteen  years, 

may  be  restrained  from  discharging  it  The   owner   and    occupant   of    prem- 

through   an   artificial  channel  directly  ises  adjoining  the  public  highway  had 

upon  the  land  of  another,  greatly  to  his  been  paid   from   public   funds   for   im- 

injury.  Pettigrew  f.  Evansville,  25  Wis.  proving  it  under  a  contract  with   the 

223;  Miller  r.  Laubach,  47  Pa.  St.  154;  commissioners.     It  was  held\}^^\.  a  bill 

Curtiss  T'.  Ayrault,  47  N,  Y.  (2  Sick.)  to  enjoin   the  owner  of  the  premises 

73;  Smith  V.  Fletcher,  L.  R.,  7  Exch.  from  filling  up  the  ditch  would  not  lie 

305;  s.  c,  3  Eng.  R.  305;  Ellis  v.  Dun-  unless  the  public  has  by  deed,  prescrip- 

can,  cited  in  Goodale  v.  Tuttle,  29  N.  tion  or  condemnation,  acquired  a  right 

Y.  466;  Buffum  V.  Harris,  5  R.  I.  243;  to  the  use  of  such  ditch  as  an  easement. 

Rawstron    v.    Taylor,    11    Exch.   369;  Simpson  r.  Wright,  21  III.  App.  67. 

Broadbent  v,  Ramsbotham,   11    Exch.  1.  Merritt  v,  Brinkerhoff,  17  Johns. 

662;    Wheatley   v.   Baugh,   25  Pa.  St.  (N.   Y.)  306;  Mabie   v.  Matteson,    17 

528.  Wis.  i;    Merritt  v.  Parker,  Cox  460. 

A  municipal  corporation  has  no  great-  The  reasonableness  of  the  detervtion  is 

er  power  than  natural  persons  in  this  a  question  of  fact  which  depends  upon 

respect,  except  through  an  exercise  of  the  circumstances  of  each  case — such 

the  right  of  eminent  domain.     Where  as  the  size  of  the  stream,  number  of 

the  injury  from  such   discharge  would  mills,  etc.     Hetrich  v.  Deachler,  6  Pa. 

be  permanent  it  will  be  restrained  by  St.  '}^2\  Casebeer   v.  Mowrv,  5^  Pa.  St. 

injunction.     Pettigrew  f.  Evans ville,  25  423;    Ferrea    v.    Kinpe,   28    Cal.  343; 

Wis.  223;  s.  c,  3  Am.  Rep.  50.  Springfield   v,  Harris,  4  Allen  (Mass.) 

mnlng  Dltcli. — If  a  plaintiff  owns  a  496;  Davis  xk  Getchell,  50  Me.  604;  3 

ditch  and  a  right  of  way  for  the  same,  Kent's  Com.  440,  note  a\  Tyler  v.  Wil- 

by    priority    of   location,    a    court   of  kinson,  4  Mason  (U.  S.)  401;  Blanchard 

equity    has    no    power   by    its    judg-  r.  Baker,  8  Greenl.  (Me.)  2C3;  s.  c,  23 

ment     to     allow     the     same     to     be  Am.  Dec.  504;  Palmer   v.   Mulligan,  3 
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(r)   Where  mills  are  erected  on  both  banks  of  a  stream^  if  there 

is  not  sufficient  water  to  afford  a  full  supply  for  all,  the  owner  on 

each  side  is  entitled  to  an  equal  share  of  the  water,  or  so  much 
thereof  as  is  necessary  for  his  mills,  if  less  than  a  moiety  is  suffi- 
cient ;  and  if  one  mill  owner  should  attempt  to  deprive  the  other 
of  his  share  of  the  water  he  may  be  restrained  by  injunction.* 

Cai.  (N.  Y.)  307;  s.  c,  2  Am.  Dec.  270;  mill  only  bj  day,  detained  the  water  of 
Itatavia  MTg.  Co.  r.  Newton  Wagon  the  stream  during  the  night,  such  dc- 
Co.,  91  111.  245;  Tucker  i*.  Jewctt,  11  tention  and  the  larger  discharge  during 
Conn.-  311,  317,  324;  Ingraham  r.  the  daj' causing  serious  damage  to  the 
Hutchinson,  2  Conn.  584;  Mason  v.  ownersof  the  lower  mill,  whose  busines^s 
HilK  5  Barn.  &  Adol.  1;  Bealey  r.  required  the  running  of  their  mill  both 
Shaw,  6  East  20S;  Crown  v.  Best,  i  night  and  day.  The  lower  privilege 
Wils.  174;  Saunders  v.  Newman,  i  was  occupied  several  years  before  the 
Barn.  &  Adol.  258,  262;  Cary  v.  Dan-  upper  mill  was  built,  the  water  was  for 
iels,  8  Met.  (Mass.)  466,  478;  Ortman  several  years  allowed  to  flow  during 
V.  Dixon,  13  Cal.  38;  Wheatley  x\  the  night,  and  the  lower  mill  had  used  it 
Chrisman,  24  Pa.  St.  298;  Gille'tt  r.  by  night  and  by  day.  Upon  a  petition 
Johnson,  30  Conn.  1S3;  Pollitt  i'.  Long,  by  the  lower  mill  owners  again<^t  the 
58  Barb.  (N.  Y.)  20;  Sackrider  x\  upper  for  an  injunction  against  the  de- 
Beers,  10  Johns.  (N.  Y.)  241;  Went-  tention  of  the  water  by  night,  it  was 
worth  V,  Poor,  38  Me.  243;  Clark  x\  held  that  all  the  petitioners  were  enti- 
Rockland  Water  rower  Co.,  52  Me.  78;  tied  to  was  a  reasonable  use  of  the 
Dilling  V,  Murray,  6  Ind.  324;  Shears  stream  against  an  unreasonable  use  or 
V.  Wood,  7  Moore  345;  Chandler  v,  detention  by  the  respondents;  that  the 
llowland,  7  Gray  (Mass.)  348;  Angell  question  was,  whether  the  respondent!* 
on  Water  Courses  (3rd  ed.),  ^  115;  had  acted  unreasonably  in  detaining  the 
Iloxsie  V.  Hoxsie,  38  Mich.  77.  water;  and  that  the  burden  of  proof  on 

Two  mill  owners  occupying  on  the  this  subject  was  on  the  petitioners, 
same  stream,  one  below  the  other,  a  The  right  of  the  proprietor  above  to 
short  distance  apart,  the  questions  be-  make  the  water  useful  to  him  bv  de- 
ing  as  to  the  right  of  the  upper  owner  taining  it  long  enough  to  make  it  useful 
to  divert  the  stream,  to  store  or  pond  is  of  the  same  quality  as  the  right  of  the 
the  water;  to  discharge  his  sawdust  and  proprietor  below  to  take  the  constant 
waste  into  it;  and  the  power  of  the  course  of  the  current  for  his  use» 
court'of  chancery  to  restrain  by  injunc-  where  both  parties  are  applying  the 
tion;  held^  that  he  could  divert  it  on  water  to  the  artificial  use  of  propelling 
his  own  land  by  an  artificial  channel,  machinery.  In  deciding  between  these 
as  the  water  was  conducted  back  into  conflicting  rights  there  are  to  be  con- 
its  natural  course  with  reasonable  care  sidered:  (1)  The  custom  of  the  country 
and  prudence  before  reaching  the  as  to  the  running  of  mills;  (2)  the  local 
premises  of  the  orator,  and  he  having  custom,  if  there  be  one;  (3)  the  general 
received  no  appreciable  injury;  that  rule  that  will  best  secure  the  entire 
the  maxim  sic  ntere  tuo  ut  alienum  strearn  to  useful  purposes;  (4)  whether 
non  ladas  applies;  and  that,  while  the  the  detention  of  the  water  is  necessarilv 
upper  owner  can  use  the  water  in  a  an  injury  to  the  lower  mill,  and  whether 
proper  and  reasonable  manner,  yet  he  the  apparent  injury  is  not  caused  bv 
must  respect  and  regard  the  rights  of  the  insufficiency  of  its  own  privilege, 
riparian  proprietors  below  him;  and  is  See  Wheatley  t*.  Baugh,  25  Pa.  St.  535; 
limited  in  discharging  into  the  stream  Miller  v.  Mifler,  9  Pa.  St.  74;  Hayes  v. 
his  sawdust  and  refuse  to  what  is  abso-  Waldron,  44  N.  H.  580;  Housee  t'. 
luicly  and  indispensably  necessary  for  Hammond,  30  Barb.  (N.  Y.)  95;  Snow 
the  beneficial  use  of  the  water;  and  x'.  Parsons,  20  Vt.  459;  Holden  v.  Lake 
that  it  is  not  a  question  of  convenience  Co.,  53  N.  H.  552;  Phillips  v.  Sherman, 
or  economy.  Canfleld  v.  Andrew,  54  64  Me.  171;  Politt  v.  Long,  3  Thomp. 
Vt.  i;  s.  c.  Am.  Rep.  828.  &  C.  (N.  Y.)  232. 

In   Keeney  etc.   Mfg.  Co.  v.  Union  1.  Arthur  v.  Case,  1   Paige  (N.  Y) 

Mfg.  Co.,  39  Conn.  576,   it  appeared  447;  Case   7'.  Haight,  3  Wend.  (N.  Y.) 

that  the  owners  of  an  upper  mill,  whose  632.    The  court  say  (p.  636):  "It  is  not 

business  required  the  running  of  their  denied  that  the  efrect  of  the  dam  i^ 

854 


Water  PrlrUeges.                       INJUNCTIONS.  Water  Privileges. 

{d)  Acquiescence  for  a  long  period  of  the  time  during  the  erec- 
tion or  use  of  the  works  complained  of  may  be  a  bar  to  relief;* 
and  particularly  would  this  be  the  case  if  the  plaintiflf,  knowing 

that  large  sums  of  money  were  being  invested  in  the  improve- 
ments, had  made  no  objection.* 

question,  when  completed,  will  be   to  mines  the  destinies  of  ovir  cities,  villages 

divert  a  large  proportion  of  the  water  and  places  of  business?     The  diligence 

from  the  mills  of  the  respondents;  nor  required  by  the  law  ought  to  be  meas- 

is  it  denied  that  it  is  the  intention  of  the  ured  bv  the  mischief  which  would  ensue 

appellants,   if  not  restrained,  to   com-  from  a  want  of  it."     See  also  Bond  v, 

plete  the  dam;  it  was  therefore  a  case  Hopkins,  i  Sch.  &  Lef.  413,  428;  Hoven- 

for  a  preliminary  injunction,  as  the  in-  den  r.   Lord   Armsley,  2   Sch.  &   Lef. 

jurv  might  be  irreparable."  607,  630;   Stackhouse  t'.   Bornston,  10 

fn  Bliss  r.  Kennedy,  43  111.  67,  it  was  Yes.  466;  Beckford   i\  Wade.   17  Vcs. 

*<»/</ that  the  right  must  first  be  estab-  466,  467;  Chalmondeley  v.  Clinton,  2 

lished  at  law.     If  there  is  no  adequate  Jac.  &  Walk,  i,  138  to  152;  Postlock  xk 

remedy  at  law,  an  injunction  will  issue.  Gordon,  i  Hare  R.  594;  Vigors  v.  Pike, 

Patten  t'.  Marden,  14  Wis.  473.     But  if  8  Clark  &  Fin.  650;  Dccouche  r.  Save- 

the   evidence  is  insut^cient,  a  perpetual  tier.  3  John.  190;  Kane  xk  Bloodgood,  7 

injunction  will  be  denied.    Woodruff  r-.  John  93;   Dexter  v.   Arnold,  3  Sumn. 

Lockerly,  8  Wis.  369.  (U.  S.)  152;  Piatt  v.  Vattier,  9  Pet.  (U. 

An  injunction  will  be  granted  to  re-  S.)  405,  416,417;  Sherwood  v.  Sutton,  5 

strain  a  mill  owner  from  opening  his  Mas.    (U.    S  )     143,    146;    Bowman    t'. 

gates   and   allowing  water  to    run    to  Wathen,  i  Howe  (U.  S.)  189;  Gould  v. 

waste  when  the  plaintiff  on  the  other  Gould,  3  Story  (U.  S.)  516;  Weller  r, 

side  of  the  stream,  taking  water  from  Smeaton,  i  Cox  Ch.  102. 

the   same  dam,  has  a  right  to  all  the  2.   Williams    v.  Jersey,  i    Cr.   &    Ph. 

water  not  required  by  the  defendant's  91;  Seeley  v.  Bridges,  13  Neb.  547.     In 

mill.     Fuller-'.  Daniels.  63  N.  H.  395.  the  latter  case  Seeley  had  commenced 

Every  mill  ov»  ner  must  have  his  f.^ir  the  erection  of  a  laill  on  a  stream  when 

proportion  of  beneficial  use  of  a  current  the    defendant's    mill    was    built     and 

of  running  water  as  it  flows  through  or  above   that   of  the  'defendant.     About 

along  his  own  land  for  mill   purposes,  six   months   after   he   commenced    the 

Keeney  etc.   Mfg.   Co.  z\  Union  Mfg.  erection    of    his    dam    and    mill     the 

Co.,  39  Conn.   576;    s.  c,   13    Am.  L.  defendant  sought  to  raise  his  dam  ten 

Reg.  92,  and  note;  Bradfield  v.  Dewell,  inches,   which   would    thereby   greatly 

48  Mich.  9.  impair  the  value  of  the  mill  site  of  S. 

1.  Wood  T'.  Sutcliffe,  2   Sim.,  N.  8.  It  was  held  that*  he  could  not  be  per- 

163;  Sheldon  v.  Rockwell,  9  Wis.  168;  mitted  to  raise  the  dam.     Practically, 

Cobb  v.  Smith,  16  Wis.  61;  Crosby  v,  he  had  acquiesced  in  the  right  of  S.  to 

Smith,  19   Wis.  472;  Pettibone  v.'  La  build.     See  also  Nosser  f.  Seeley,  10 

Crosse  etc.  R.  Co.,  14  Wis.  443.  Neb.   460;    Payne    v.   Paddock,  Walk. 

Crosby  v.  Smith,  19  Wis.  472,  was  an  (Mich.)  487;  Water  Lot  Co.  v.  Bucks, 
action  to  abate  a  mill  dam  within  the  .  5  Ga.  315;  Heilmanr.  Union  Canal  Co., 

city  of  Janesville,  where  the  complaint  37  Pa.  St.  100;  Blanchard   v.  Doering, 

showed  that  the  dam  had  been  main-  23  Wis.  200. 

tained  for  ten  years,  and  did  not  show  Where  the  la^ids  of  C  were  flowed 

anv  excuse  or  "justification  for  the  ac-  by  reason   of  a  dam  erected   across  a 

quiescence  of  plaintiffs  during  that  time,  stream,  in  a  case  where  the  rights  and 

Held^  on   demurrer,  that  the  plaintiffs  remedies  of  the  parties  remained  as  at 

were  not  entitled  to  the  relief  sought,  common     law,    and    he    suffered     the 

Ruche  V.  Voight,  28  Wis.  153.  owners  of  the  dam  to  build,  maintain 

In  Sheldon  r.  Rockwell,  9  Wis.  167,  and   repair  it  from   time  to  time  for  a 

Dixon,  C.J.  said:  *'If  in  England  two  period  of  more  than  ten  years,  during 

years'  acquiescence  defeats  proceedings  which      time      they     made      valuable 

like  the  present,  how  much  less  delay  improvements  in  mills,  etc.,  and  drew 

ought  to  suffice  for  that  purpose  in  a  water  from  the  dam  to  propel  them; 

newly  settled  country  like  ours,  where  held,  that  by  such  acquiescence  fn   the 

by  the  rapidity  of  our  growth  and  en-  claim    asserted   by  them   he  would   be 

terprise  a  few  months  oftentimes  deter-  precluded     from     maintaining    at     an 
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{e)  Subterranean  Streams. — A  stream  of  water,"  flowing  under 
ground,  having  a  known  channel  and  outlet,  is  subject  to  the 
same  rules  and  restrictions  as  streams  flowing  on  the  surface  of 
the  earth.*  If,  however,  the  owner  of  land,  in  making  an  exca- 
vation thereon,  cuts  off  a  stream  or  spring  whose  existence  was 
previously  unknown,  it  is  damnum  absque  injuria,* 

action  to  abate  the  dam  as  a  nuisance,  1.  H  alderman   v.  Bruckhart,  45  Pa. 

and  for  an  injunction  to  restrain  them  St.  514;  Smith  v.  Adams,  6  Paige  43;; 

from    rebuilding    and    maintaining    it  Wheatley  v.  Baugh,   25    Pa.   St.  5:S; 

when  it  had  been  partially  destroyed  Whetstone  r.  Bowser,  29   Pa.  St  fc^. 

by  a  flood  and  that  he  must  resort  to  The  party  claiming    the   right  to  the 

his    common    law    action.       Cobb    t>.  stream    must    assume    the    burden  of 

Smith,  16    Wis.  661;  Pettibone   v.  La  proof.     Hanson  r.  McCue,  42  €31.303; 

Crosse  etc.  R.  Co.,  14  Wis.  443.  Mosier  v.  Caldwell,  7    Ncv.  363.     In 

In  Steere,  i  R.  I.  247,  the  plaintiflT  Cole  Silver  Mining  Co.  r.  Virginia  etc. 
based  his  claim  for  relief  by  injunction  Water  Co.,  1  Sawy.  (U.  S.)  470.  The 
upon  the  language  of  a  deed  which  he  plaintiffs,  a  mining  company,  in  de^ei- 
himself  had  made,  and  which  clearly  oping  their  mine,  excavated  a  tunn«] 
sustained  his  claim.  It  was  a  bill  in  into  the  side  of  a  mountain.  In  so  do- 
equity  to  compel  the  defendant  to  lower  ing,  they  struck  a  large  and  valuable 
his  mill  dam,  and  to  restrict  the  flowage  stream  of  water,  which  was  a  source  of 
of  the  plaintiff 's  land  to  the  limits  great  revenue  to  them.  The  defeud- 
expressed  in  the  grant.  The  plaintiff  ants  aUo  excavated  a  tunnel  from  a 
had  granted  the  mill  Kite  and  water  point  some  distance  to  a  point  directlr 
privilege,  with  power  to  flow  his  lands  under  the  stream  of  water,  and  the  re- 
x\ithin  certain  limitK,  which  limits  had  suit  was  that  the  whole  stream  of  water 
1> 'en  exceeded  and  his  lands  bevond  was  diverted  into  the  defendant's  tun- 
ll.>wed.  This  had  been  done  with  his  nel  and  by  them  appropriated  to  their 
knowledge  and  without  any  objection  own  use.'  This  was  held  to  be  an  un- 
on  his  part  until  after  the  dam,  mill  and  lawful  diversion  by  the  defendant, 
machinery  had  been  erected  and  put  in  which  entitled  the  plaintiffs  to  an  tn- 
operation.  The  period  of  time,  how-  junction;  and  it  was  also  held  in  the 
ever,  during  which  his  land  had  been  case  that  the  preliminary  injunction 
flowed,  was  not  y^ry  long.  It  was  not  might  be  granted,  although  the  direr- 
more  than  four  or  five  years.  The  sion  sought  to  be  restrained  had  al- 
court  dismissed  the  bill  and  turned  the  ready  been  effected,  and  although 
plaintiff*  over  to  his  remedy  at  law  on  obedience  to  the  injunction  should  ren- 
the  ground  of  acquiescence.  Story *s  der  necessaiy  the  erection  by  defend- 
£q.  Jur.  959<7,  is  cited  by  the  court,  ants  of  a  buUchead  or  a  dam  across  the 
where  it  is  said  that  no  injunction  will  tunnel.  Halderman  v,  Bruckhart,  45 
be  granted  to  restrain  a  nuisance  by  the  Pa.  St.  514. 

erection  of  a  building  where  the  erec-  An  injunction  may  be  had  to  restrain 
tion  has  been  acquiesced  in  or  encour-  a  land  owner  from  negligently  and  ma- 
aged  by  the  party  seeking  the  relief;  liciously  cutting  off"  or  diverting  the 
nor  will  it  be  granted  in  cases  of  g^oss  supply  of  a  neighbor's  spring  or  well 
laches  bj  the  party  seeking  the  relief  without  any  purpose  or  usefulness  to 
to  enforce  his  rights.  himself.     Swett  v,  Cutts,  50  N.  H.  439* 

And  a  case  is  also  cited  from  2  Cases  447;  s.  c,  9  Am.  Rep.  276,  Wheatlevr. 

in  Equity  Abridged,  522,  523,  which  is  Baugh,  25  Pa.  St.  528;  Roath  r.  Dris- 

reported  in  that  book  as  follows:  **  A  coll,  20  Conn.  533.    Butsee  Chatfieldr. 

diverted  a  water  course,  which  put  B  to  Wilson,  28  Vt.  49. 

great  expenses  in  laying  of  pipes,  etc.,  2.  Frazier  r.  Brown,  12  Ohio  St.  394; 

and  the  diversion  being  a  nuisance  to  Brown*s    Legal    Maxims     261    ^293); 

B,  he  brought  his  action,  but  an  injunc-  Angell  on  Water  Courses,  sections  109, 

tion  was  denied  upon  a  bill   exhibited  210;  Dickinson  v.  Grand  Junction  Ca- 

for  that  purpose,  it  being  proved  that  nal  Co.,  9  E.  L.  &  E.  Rep.  520;  Actoo 

B  did  sec  the  work  when  it  was  carry-  v.  Blundell,  12  M.  &  W.  324;  Chatfield 

ing    on    and    connived    at  it  without  v.  Wilson,     i      Williams     (Vt.)   670; 

showing  the    least    disagreement,   but  Panton  v.  Holland,  17  Johns.  (N.  Y.) 

rather  the  contrary."  92;  Callender  v.  Marsh,  x  Pick.  (Mass.) 
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26.  Taxes. — (a)  The  general  doctrine  upon  which  courts  of 
equity  enjoin  the  collection  of  taxes  alleged  to  be  illegal  is  fraud, 
to  prevent  a  multiplicity  of  suits,  or  to  prevent  irreparable  injury, 
or  a  cloud  on  title  to  land.^ 

(p)  Enjoining  Taxes, — A  suit  in  equity  will  not  be  granted  to 
restrain  the  collection  of  a  tax  upon  the  sole  ground  that  the  tax 
is  illegal.  There  must  be  some  special  circumstances  attending 
the  sale  which  will  distinguish  it  from  a  common  trespass,  and 
bring  the  case  within  some  recognized  head  of  equity  jurisdiction 
before  the  preventive  remedy  of  injunction   may  be   invoked.* 

434;  Laeala  v.  Holbrook,  4  Paige  (N.  Nat.  Bank  v.  Cook,  77  111.  622;  Little 
Y.)  169;  Wyatt  V.  Harrison,  4  Barn.  &  Rock  x\  Prather.  46  Ark.  ^71;  Maish  v, 
Adol.  871;  s.  c,  23  E.  C.  L.  205;  Bird,  22  Fed.  Rep.  180;  Dundee  Mort- 
Chasemore  v.  Richards,  2  Hurl.  &  Nor.  gage  etc.  Co.  t\  School  District,  19  Fed. 
Rep.  158;  Rauston  v.  Tavlor,  11  Exch.  Rep.  559;  Rome  etc.  R.  Co.  v.  Smith, 
Rep.  369;  Broadbent  r.  Ramsbotham,  39  Hun  (N.  Y.)  332;  Delaware  etc.  R. 
II  Exch.  Rep.  602;  Balston  'v.  Bensted,  Co.  v.  Broderick,  5  Luz.  L.  Reg.  (Pa.) 
1  Camp.  463;  Guatrix  r.  Hay  ward,  20  101:  TruesdeU's  Appeal,  58  Pa.  St.  148; 
E.  L.  &  E.  377.  See  also  Grecnleaf  v,  Swinney  v.  Beard,  71  111.  27;  Leitch  v. 
Francis,  18  Pick.  (Mass.)  117;  Wheat-  Wentworth,  71  111.  146;  McConkey  v. 
lev  V.  Baugh,  25  Pa.  St.  528;  Halderman  Smith,  73  111.  313;  Greenup  v  Franklin 
7'.*  Bruckhart,  45  Pa.  St.  514;  Bliss  r.  County,  30  Ark.  loi;  Munda  v.  Crystal 
Greely,  45  N.  Y.  671;  Roath  i*.  Dris-  Lake,  79  III.  311;  Alexander  v.  Den- 
coll,  20  Conn.  533;  Chatfield  v.  Wilson,  nison,  2  McArthur  (D.  C.)  562;  Wells 
28  Vt.  49;  Clark  x\  Conree,  38  Vt.  469;  f.  Dayton,  11  Nev.  161;  Mann  v.  Board 
Chase  v,  Silverstone,  62  Me.  175;  Mor-  of  Education,  53  How.  (N.  Y.)  Pr.  289. 
rison  v.  Bucksport  etc.  Co.,  67  Me.  353;  Compare  Nichols  v,  Jones,  19  Fed.  Rep. 
New  Albany  etc.  R.  Co.  v.  Peterson,  855. 

14  Ind.  112.  In  some  of  the  cases  it  is  il.  Hannewinkle  v.  Georgetown,  15 
intimated  that  if  the  diversion  is  purely  Wall.  (U.  S.)  547;  Alabama  etc.  Ins. 
malicious,  an  action  will  lie.  Panton  v,  Co.  v,  Lott,  54  Aid.  499;  State  Railroad 
Holland,  17  Johns.  (N.  Y.)  92;  Green-  Tax  Cases,  2  Otto  (U.  S.)  575;  Sus- 
leaf  v.  Francis,  18  Pick.  (Mass.)  117;  quehanna  Bank  v.  Broome  Co. |  25  N. 
Thurston  v.  Hancock,  12  Mass.  221.  Y.  312;  Bumes  v.  Atchison,  2  Kan.  454; 
In  Whcatley  r.  Baugh,  25  Pa.  St.  528.  Mutual  Benefit  Life  Ins.  Co.  v.  Super- 
Ch.  J.  Lewis,  in  speaking  of  sub-  visors  of  N.  Y.,  33  Barb.  (N.  Y.)  322; 
terranean  streams  says:  **In,  limestone  Say  re  v.  Tonipkins,  23  Mo.  443;  Bar- 
regions  streams  of  great  volume  and  row  v,  Davis,  46  Mo.  394;  Warden  i*. 
power  pursue  their  subterranean  Supervisors,  14  Wis.  672;  McPike  r. 
courses  for  great  distances  and  then  Pew,  48  Mo.  525;  Douglass  v,  Harris- 
emerge  from  their  caverns,  furnishing  ville,  9  W,  Va.  162;  McClung  i/.  Live- 
for  machinery  of  every  description,  or  say,  7  W.  Va.  329;  Bogert  r.  Eliza- 
supplying  towns  and  settlements  with  beth,  10  C.  E.  Green  (N.J.)  427;  Weill 
water  for  all  the  purposes  of  life."  v.  Dayton,  11  Neb.  161;  Western  R. 
1.  Schulenberg  etc.  Co.  v.  Hay  ward,  Co.  v.  Nolan,  48  N.  Y.  513;  Clark  v 
20  Fed.  Rep  422;  Wells  v.  Dayton,  11  Gauz,  21  Minn.  387;  Kellogg  i;.  Osh- 
Nev.  166.  Hawley,  Ch.  J.,  in  deliver-  kosh,  14  Wis.  620;  Harkness  t/.  Board 
ing  the  opinion  of  the  court  says:  "It  of  Public  Works,  i  McArthur  (D.  C.) 
must,  in  the  language  of  the  authorities,  121.  But  see  contra  Williams  v 
appear  that  the  enforcement  of  the  tax  Peinny,  25  Iowa  436;  Jeffersonville  v 
would  lead  to  a  multiplicity  of  suits,  or  Patterson,  32  Ind.  140;  Wood  v.  Drapei . 
produce  irreparable  injury,  or  if  the  24  Barb.  (N.  Y.)  187;  s.  c,  4  Abb.(N.Y.^ 
property  is  real  estate,  throw  a  cloud  Pr.  322;  Dows  x\  Chicago,  11  Wall 
upon  the  title  of  the  complainant.or  there  109.  Judge  Field,  who  delivered  the 
must  be  some  allegation  of  fraud  before  opinion  of  the  court,  says  (p.  110):  "It 
the  aid  of  the  court  of  equity  can  be  is  upon  taxation  that  the  several  States 
invoked."  See  also  Wabash  etc.  R.  chiefly  rely  to  obtain  the  means  to  carry 
Co.  V,  Johnson,  108  111.  11;  Porter  t.'.  on  their  respective  governments,  and  it 
Rockville  etc.  R.  Co.,  76  111.  564;  First  is  of  the  utmost  importance  to  all  d 
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them  that  the  modes  adopted  to  enforce  56  N.  H.  375;  Hoagland  v.  Delaware, 

the  taxes  should  be  interfered  with  as  17  N.  J.  Eq.  107;  Liebstein  v.  Mavor 

little   as    possible.     .     .      .     No    court  etc.  of  Newark,  24  N.  J.  Eq.  200;  fio- 

of  equity  will    therefore   allow  its   in-  boken  Land  etc.  Co.  v.  Hoboken,  51  N. 

junction  to  issue  to  restrain  their  ac-  J.  Eq.  461 ;  Dusenbury  t'.  Mayor  etc.  of 

tion,  except  where  it  may  be  necessary  Newark,  25  N.J.  Eq.  29^;  Bank  of  Utica 

to   protect  the  rights  of   the  citizens  i'.  Utica,  4  Paige  (N.  V.)  399;  s.  c,  27 

whose  property  is  taxed,  and  he  has  no  Am.  Dec.  72;  Wiggin  r.  New  York,  9 

adequate  remedy  by  the  ordinary  pro-  Paige  (N.  Y.)  16;  Van  Doren  v.  New 

'cesses  of  the  law."  York,  9  Paige  (N.  Y.)  388;  Heywood 

For  other  authorities  generally  sup-  v.   Buffalo,   14   N.   Y.   534;    Marsh  v. 
porting  the  rule  that  the  collection  of    Brooklyn,  59  N.  Y.  280;  Livingston  v. 

taxes  and  assessments  will  not  be  en-  HoUen'beck,  4   Barb.  (N.  Y.)  9:  Van 

joined   unless   some   special   reason   is  Rensselaer  t'.Kidd,  4  Barb.  (N.  Y.)  17; 

shown   for  equitable   interference,   see  Messick   v.  Supervisors   of   Columbia 

Cooley  on  Taxation,  536;  Elyton  Land  Co.,  50  Barb.  (N.  Y.)  190;  Thatcher  r. 

Co.   V.  Ayres,  62    Ala.  413;'  Tallassee  Dusenbury,  9   How.   (N.    Y.)  Pr.  32; 

Mfg.  Co.  T^  Glenn,  50  Ala.4S9;  Clayton  Chemical  Bank  r.  New  York,  12  How. 

V.  Lafargue,  23  Ark.  137;  Floyd  r.  Gil-  Pr.  (N.  Y.)  476;  s.  c,  i   Abb.  Pr.  (N. 

brath,  27   Ark.  675;   Murphy   ik  Harri-  Y.)  79;    Corwin  v.  Campbell,  45  How. 

son,  29  Ark.  340;  Oliver  r,   Memphis  (N.  Y.)  Pr.  9;  Western   Railroad  Co. 

etc.  R.  Co.,  30  Ark.   128;  De  Witt  v.  v.  Nolan,  48  N.   Y.  513;  Pumpelly  v. 

Hays,  2  Cal.463;  s.  c,  ^6  Am.  Dec. 352;  Oswego,  45  How.  Pr.  (N.  Y.)  219;  Han- 

Minturn  v.   Hays,  2  Cal.  590;  s.  c,  56  Ion  t'.  Supervisors  of  Westchester,  57 

Am.  Dec.  366;    Robinson  r.    Gaar,  6  Barb.  (N.  Y.)  383;  s.  c,  8  Abb.  Pr.  (X. 

Cal.  273;  Merrill  r.  Gorham,  6  Cal.  41;  Y.)   N.    S.   261,  overruling    Wood  v. 

Bucknall  v.  Story,  36  Cal.  67;  Savings  Draper,  24  Barb.  (N.  Y.)  187;  s.  c,  4 

&  Loan   Asso.  v.  Austin,  46  Cal.  415;  Abb.  Pr.  (N.  Y.)  322;  see  Comin  v. 

Houghton  V.  Austin,  47  Cal.  646;  Cen-  Supervisors  of  Jefferson,  3  Thomp.  & 

tral   rac.  R.  Co.  v.  Corcoran,  48  Cal.  C.  (N.  Y.)  296;  Mann  r.  Board  of  Edu- 

65;  Hollister  v.  Sherman,  63  Cal.  38;  cation,   53    How.    (N.    Y.)    Pr.     2S9; 

Dodd  V.  Hartford,  25  Conn.  232;  Ar-  Crever  v.  Mayor  etc.  of  New  York,  12 

nold  v»  Middleton,  39  Conn.  401;  Row-  Abb.  Pr.  N.  S.  (N.  Y.)  340;  Bioadnax 

land  V,  First  School  District,  42  Conn,  v.  Groom,  64  N.  Car.  244;  Burnet  v. 

30;  Waterbury  Savings  Bank  i'.  Law-  Cincinnati,  3   Ohio   73;  s.   c.  17  Am. 

ler,    46  Conn.   243;    Frost   v.   Flick,  i  Dec.  582;  McCoy  r.  Chillicothe,  3  Ohio 

Dakota  131;  Linton  v,  Athens,  53  Ga.  370;  s.  c,  17  Am.  Dec.  607;  Mechanics' 

588;  Decker  v.  McGoun,  59  Ga.  S05;  etc.  Bank  r.  Debolt,  i  Ohio  St.  591; 

Georgia  Loan  Asso.  v,  McGowan,  59  Exchange  Bank  v,  Hines,  3  Ohio  St.  i, 

Ga.  811;  Wilkerson  v.  Watters,  1  Idaho  Hughes  v,  Kline,  30  Pa.  St.  227;  Whar- 

(N.  S.)  564;  Burnes  v.  Mayor  etc.  of  ton  zk  School  Directors,  42  Pa.  St.  358; 

Atchison,  2  Kan.  454;  Missouri   River  Greene  v.  Mumford,  5  R.  L  472;  Sher- 

etc.   R.   R.  V.  Morris,  7  Kan.  210,.  231;  man  v.  Leonard,  10  R.  L  469;  People's 

Freeland  v.  Hastings,  10  Allen  (Mass.)  Sav.  Bank  v.  Tripp,  13  R.  L  621;  Red 

570;    Brewer  v.  Springfield,  97   Mass.  f.  Johnson,  53  Tex.  284;  Blanc  Z'.  Meyer, 

152;  Lord  V.  Charleston,  99  Mass.  209;  59  Tex.  89;  White  Sulphur  Springs  Co. 

VVhiting  v,  Boston,  106  Mass.  89;  Hun-  v.  Robinson,  3  W.  Va.  542. 

newell   v,  Charleston,    106  Mass.  350;  An  injunction  will  not  He  to  restrain 

Pillsbury  v.  Humphrey,  26  Mich.  '245;  the  levying  and  collection  of  a  tax  be- 

Corrothers  v.  Board  of  Education,  16  cause  oV  e.rrors  in  a  disbursement,  which 

W.  Va.  527;  Christie  v.  Maiden,  23  W.  it  is  held  X.o  meet.     TruesdelPs  Appeal. 

Va.    667;    Warden    v.    Supervisors    of  58  Pa.  St.  148;  St.  Clair  School  Board's 

Lafayette  Co.,  14  Wis.  672;  Miltimore  Appeal,  74  Pa.  St.  252. 

V.   Rock  Co.,    15    Wis.  9;    Ivinson    v.  School  Tax. — In  a  suit  to  restrain  the 

Hance,      i     Wyo.    270;     Scribner     i'.  .  collection    of   school   taxes,  the  court 

Allen,   12  Minn.  148;  Coulson  v.  Har-  will  not  enquire  into  the  validity  of  the 

ris,  43   Miss.  728;  McDonald  v,   Mur-  appointment  of  the  collector.     Locust 

phree,  45  Miss.  705;  Page  t'.  St.  Louis,  Mt.  etc.  Co.  xk  Curren,  31    Leg.  Int. 

20  Mo.  138;  Deane  7*.  Todd,  22  Mo.  90;  (Pa.)  334;  s.'c,  3   Luz.  L.  Reg.  (Pa.) 

State  V.  Park ville  etc.  R.  Co.,32  Mo.  496;  193;  Tripp  t*.  Scranton  School  District, 

First  Nat.  Bank  t'.  Meredith.44  Mo.  500;  6  Luz.  L.  Reg.  (Pa.)  30. 

Rockingham    Savings   Bank  v.  Ports-  The  collection  of  a  school  tax  will 

mouth,  52  N.  H.  17;  Brown  t'.  Concord,  not  be  enjoined  on  the  ground  that  it 
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There  must  be  an  allegation  of  fraud ;  ^  that  the  alleged  tax 
creates  a  cloud  upon  the  title;*  that  there  is  apprehension 
of  a  multiplicity  of  suits,  or  other  cause  presenting  a  case  for 


is  in  excess  of  the  sum  required;  the  di- 
rectors are  only  responsible  to  the  peo- 
ple for  the  exercise  of  the  discretionary 
powers  confided  to  them.  Wharton  v. 
School  Directors  of  Cass,  42  Pa.  St. 
358.  See  St.  Clair  School  Board's  Ap- 
peal, 74  Pa.  St.  252. 

The  collection  of  a  tax  should  never 
be  enjoined,  except  in  cases  where  the 
tax  is  levied  upon  property  exempt 
from  taxation,  or  where  it  is  doubly 
taxed,  or  the  tax  is  levied  without  war- 
rant of  law,  or  by  persons  having  no 
power  to  make  the  levy,  or  where  a 
clear  case  of  fraud  in  making  the  valua- 
tion is  shown.  In  the  latter  case,  the 
proof  must  be  clear  and  irresistible,  and 
the  injury  likely  to  result  considerable. 
Union  Trust  Co.  et  al,  v.  Weber  et  al.y 
c/y  111.  346;  Lemont  xt.  Singer  etc.  Stone 
Co,.  98  111.  94;  DuPage  Co.  7'.  Jenks, 
6^  III.  277;  Munson  r.  Miller,  66  111. 
3S0;  Merritt  v.  Farris,  22  IlL  303;  Cook 
Co.  T».  Chicago  etc.  R.  Co.,  35  111.  460; 
McBride  v.  Chicago,  22  111.  574,  Metz 
r.  Anderson,  23  111.  463;  Swinney  v 
Beurd,  71  III.  31;  Chicago  etc.  R.  Co. 
V.  Cole,  75  111.  591;  Chicago  etc.  R.  Co. 
V.  Frary,  22  III.  34;  Ottawa  Glass  Co. 
V.  McCaleb,  81  111.  562;  Coolcy  on 
Taxation,  536. 

1.  Leitch  V.  Wentworth,  71  111.  146. 
Where  an  assessor,  having  accepted 
without  objection  a  list  of  taxable  prop- 
erty, afterward  and  without  notice  arbi- 
trarily increases  the  list,  the  tax  payer 
having  no  knowledge  of  the  matter 
until  after  the  time  for  redress  at  law 
has  expired  by  limitation,  the  collection 
of  the  tax  may  be  enjoined.  First 
National  Bank  v.  Cook,  77  III.  622; 
Cleghorn  v.  Postlewaite,  43  111.  428. 

Fraadiaent  Jndgmento. — If  a  bill  to 
restrain  town  officers  from  the  collec- 
tion of  a  tax  alleges  fraud  in  the  levj' 
of  the  taxes  to  pay  a  judgment  fraudu- 
lently recovered  against  the  town,  this 
will  give  the  court  jurisdiction  to  grant 
the  relief  prayed.  Leitch  r.  Went- 
worth, 71  111.  146.  But  equity  will  not 
Interpose*  to  restrain  the  collection  of  a 
tax  for  the  payment  of  judgments  ren- 
dered against  a  municipal  corporation, 
on  the  ground  that  the  bonds  on  which 
the  judgments  were  founded  were  with- 
out consideration  and  were  obtained  by 
fraud,  where  such  defence  might  have 
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been  pleaded  to  the  action  at  law.  Nor 
will  the  relief  be  allowed  because  the 
judgments  are  for  an  amount  greater 
than  that  actually  due,  the  mistake 
having  occurred  through  complainant*s 
own  carelessness,  and  no  application 
having  been  made  to  correct  the  judg- 
ment in  the  court  in  which  it  was  ob- 
tained. Muscatine  v.  Mississippi  etc. 
R.  Co.,  I  Dill.  (U.  S.)  S36. 

Fraudulent  ABsessments. — And  where 
the  officers  entrusted  bv  law  with  the 
duty  of  making  an  assessment  have 
fraudulently  assessed  property  above  its 
real  value  for  the  purpose  of  relieving 
resident  tax  payers  from  due  propor- 
tion of  the  taxes,  and  have  not  exer- 
cised their  judgment  upon  the  valuation, 
but  have  arbitrarilv  made  an  excessive 
assessment,  while  it  would  seem  to  be 
proper  to  enjoin  a  sale  of  lands  for  the 
excess  in  such  assessment,  the  injunc- 
tion should  not  extend  to  the  entire  tax,, 
and  should  only  be  allowed  upon  pay- 
ment of  the  proportion  which  is  justly 
due.  Merrill  i'.  Humphrey,  24  Mich. 
170.  * 

Frandnlent  Combination  at  Tax  Bale. 
— Where  a  combination  is  entered  into 
by  the  collector  and  the  principal  bid- 
ders at  a  tax  sale  to  prevent  competi- 
tion at  the  sale  and  that  the  lands  should 
be  struck  off  to  one  of  the  parties  for 
the  sums  charged  to  the  respective 
tracts  and  bidding  was  thus  prevented^ 
the  court  will  enjoin  the  collector  from, 
making  a  deed  to  a  party  to  the  fraud. 
Gage  V.  Graham,  ^7  111.  144. 

2.  Palmer  v.  I^ich,  12  Mich.  414;. 
Scofield  V.  Lansing,  17  Mich.  437; 
Seeley  v.  West  Port,  47  Conn.  294; 
Minn.  Linseed  Oil  Co.  v.  Palmer,  20- 
Minn.  468;  Heywood  v,  BuiTalo,  14  N. 
Y.  534;  Mutual  etc.  Ins.  Co.  v.  Super- 
visors of  N.  Y.,  33  Barb.  (N.  Y.)  322; 
Mitchell  r.  Milwaukee.  18  Wis.  92; 
Jersev  City  r.  Morris  Canal  etc.  Co., 
12  Js.  J.  £q.  (I  Beas.)  227;  Siegel  v. 
Supervisors  etc.,  26  Wis.  70;  Mar- 
quette etc.  R.  Co.  V.  Marquette,  35 
Mich.  504;  Huntington  v.  Central  Pac. 
R.  Co.,  2  Sawy.  (U.  S.)  1^03;  South. 
Platte  Land  Co.  v.  Buffalo  Co.,  7  Neb. 
253;  Wiley  V.  Flourno}',  30  Ark.  609; 
Greedup  r.  Franklin  c5o.,  30  Ark.  loi;. 
Mobile  etc.  R.  Co.  v.  Peebles,  47  Ala. 
^17;  Milwaukee  Iron  Co.  v.  Hubbard^ 
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equitable  relief.^     Mere  errors  or  excess  in  valuation,  or  hard- 
ship or  injustice  of   the  law,  or  any  grievance  which  can  be 

29  Wis.  51;    bowler  v.  St.   Joseph,  37  its  validity,  so  that  there  is  no  full  and 

Mo.    228;    Johnson   v.    Milwaukee,  40  adequate  remedy  at  law  to  correct  an 

Wi*- 315;  McPtke  V.  Pen,  51    Mo.  63;  abuse  of  the  taxing  power,  equitj  maj 

Johnson  V.  Hahn.  4  Neb.  39;  HoUenbeck  properly      interfere      hy     injunctions. 

V.    Hahn,     2     Neb.     377;     Leslie     r.  Greedup  v.  Franklin  Co.,  30  Ark.  loi. 

St.  Louis,  47  Mo.  474;  Hanlon  v.  West-  See  Mobile  etc.  R.  Co.  v.  Peebles,  47 

Chester,  8  Abb.  Pr.  ("N.  Y.)  N.  S.  261;  Ala.  317;  Johnson   r.    Milwaukee,  40 

8.  c,  57  Barb.  (N.  Y.)  3S3;  Felton  v.  Wis.  315;  Fowler  v,  St.  Joseph^  37  Mo. 

Oregon  etc.  R.  Co.,  3  Sawy.  (U.  S.)  22;  228. 

Lockwood   V.   St.    Louis,  24   Mo.   20;        Where  a  change  was  made  in   the 

McCormick  v.  District  of  Columbia,  4 .  valuation    of    complainant's    property 

Mackejr  (D.  C.)  396.  after  the  adjournment  of  such  a  board, 

Where  a  city  charter   declares  a  tax  and  without  authority  of  law,  thereby 

a  lien  upon  the  premises  on  which  it  is  largely   increasing   such   valuation,  an 

assesited,  the  tax,  if  illegal,  creates  such  injunction  was  allowed  to  prevent  the 

a  cloud  upon  the  title  as  to  warrant  an  extending  of  the  taxes   upon   the  tax 

injunction.      ScoBeld    v.    Lansing,    17  books,  since  the  illegality  of  the  assess- 

Mich.  437.     And   the     jurisdiction    to  ment  in  such  case  would  not  necessarily 

thus  interfere  for  the    prevention  of  a  appear  upon  the  face  of  a  tax  deed,  and 

cloud  upon  the  title  is  regarded  as  per-  the  deed   would  therefore  constitute  a 

taining  to  the  well    settled   powers   of  cloud   upon   the   title  to  complainant's 

•equity,  which  will  interfere  to  prevent  lands.      Wiley    v.    Flournoy,  30    Ark. 

such  a  cloud  as  tends   to  diminish  the  609.      See   South   Platte  Land  Co.  r. 

value  of  the  property  or  cast  a  doubt  Buffalo   Co.,   7   Neb.   253;    Milwaukee 

upon  the  title.     Bon  ton  v.  Brooklyn,  15  Iron    Co.   v.    Hubbard,   29    Wis.    51; 

Barb.  (N.  Y.)  375;  Dean  r.  Madison,  9  Tainter  v.  Lucas,  29  Wis.  375. 
Wis.  402;  Van  Dorn  v.  New  York,  9       Wben  Taxes  Should  be  Saiiafled  Out 

Paige  (N.   Y.)   3SS;    Wiggin   v.   New  of  Personalty. — An  injunction  will  lie 

York,  9   Paige    (N.  Y.)    17;   Curtis  v.  at   the   suit   of   the   owner  of  land  to 

East   Saginaw,   35    Mich.     508;      Van  prevent  the  county  auditor  from  adver- 

Rensseler  v,  Kidd,  4  Barb.  (N.  Y.)    17;  tising     it    for     sale    and    the    county 

Harkness  v.  Board  of  Public  Works,  i  treasurer     from     selling     it     for    the 

Mc Arthur  (D.  C.)  121.  payment  of  delinquent  taxes  thereon. 

Where  an  illegal  tax  is  assessed  upon  while  said  owner  also  owns   leviable 

lands  and  by  statute    he  deed  given  on  property  within   the   county,  sufficient 

a  sale   of  the   land    therefor  would   be  to  pay  said  taxes.     Abbott  7'.  Edgerlon, 

prima  facie  evidence  of   regular   pro-  53   Ala.   196.     See   McPike  r.  Pen,  51 

feedings  in  the   assessment  and  subse-  Mo.    63;    Johnson    r.    Hahn,  4    Neb. 

<|uent  steps  to  a  sale,  such  sale  would  1^9;  overruling  IloUenbeck  v.  Hahn,  2 

operate     to     create     a     cloud     upon  Neb.  377. 

complainant^s  title,  notwithstanding  the        Injunction  is  the  proper  remedy  to 

illegality  must  appear  on  the  f^ce  of  the  prevent  the  sale  of  real  estate  for  taxes, 

proceedings;  and  the  owner  may  there-  the  levying  of  which  is  prohibited  by 

fore  maintain  a  bill  in  equity  to  stay  the  law.      Mechanics*  Bank  v.  Kansas,  73 

tax   sale.      Palmer  v.  Rich,  12    Mich.  Mo.  5«;5. 

414;  Jenkins  v.  Rock  County,  15  Wis.        1.  Hannewinkle   v.   Georgetown,   15 

12.     But  where  property  advertised  for  Wall.  (U.  S.)547;  Cooley  on  Taxation, 

sale  for  the  payment  of  taxes  accrued  542;  2  Dillon  Mun.  Corp.,  §  923;  High 

thereon    is  so   vaguely  and    definitely  on  Injunction,  §  524,  ei  seq.     In  South- 

■described    in    the  notice  of  sale,   that  western  R.  Co.  v.  Wright,  68  Ga.  311, 

a    purchaser    thereof    could    take    no  it  was  held  that  equity  has  jurisdiction 

perfect    title,    it    does    not    constitute  to  interfere  in  behalf   of   any  person, 

sufficient  cause  for  enjoining  the  sale,  natural  or  artificial,  entitled  to  relief  on 

Burlington  etc.  R.  Co.  v.  Shearman,  12  the    following    grounds:     (i)     Where 

Iowa  U2.     See  Head  7'.  James,  13  Wis.  exactions   are   pressed  in  the   form  of 

<^\.  annual    taxes,    inconsistent    with   and 

Where   the   record  of  the  tax   pro-  violative  of  legal   rights.     (2)  Because 

ccedings    is    prima  facie    valid,    and  the   exactions   might  be  repeated  and 

«extrinbic  evidence  is  necessary  to  show  wrongs  multiplied.     (3)   When  misled 
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by  the  act  of  the  officer,  whicn  amounts  ville,  33  Wis.  76;  Hall  v.  Mouston  etc- 
to  a  legal  fraud.  (4)  On  the  ground  of  R.  Co.,  39  Tex.  286;  George  v.  Dean,  47 
mistake.  (5)  Because  the  numerous  Tex.  73;  Western  R.  Co.  v.  Nolan,  4S 
questions  made  as  to  different  parts  of  N.  Y.  513;  Parker  v.  ChalHs,  9  Kan. 
the  property  assessed,  and  the  liability  155;  Smith  v.  Commissioners  of^Lcav- 
of  each  portion  dependent  for  adjudica-  enworth,  9  Kan.  296;  City  of  Lawrence 
tion  on  separate  charters  and  amend-  v,  Killam,  11  Kan.  499;  Coulson  v.  Har- 
ments  and  other  questions  in  respect  to  ris,  43  Miss.  728;  Rio  Grande  R.  Co.  t'- 
other items  of  property  in  and  out  of  Scanlan,  44  Tex.  649;  Albany  etc.  Co- 
this  state,  and  in  what  degree  or  how  v.  Auditor  General,  37  Mich.  391;  Ad- 
connected,  and  whether  liable  or  not  to  ams  v,  Beman,  10  Kan.  37;  Finnegan  v, 
be  taxed,  make  a  complicated  case  that  Fernandina,  15  Fla.  379;  Huck  v.  Chi- 
properly  calls  for  the  exercise  of  the  cago  etc.  R.  Co.,  86  111.  352;  Chicago 
powers  of  a  court  of  equity  to  ascertain,  etc.  R.  Co.  v.  Siders,  88  111.  320;  Murphy 
adjust  and  settle.  v.  Harrison,  29  Ark.  340;  Savings  and 
irregularities  in  the  ABBessment  of  Loan  Society  t*.  Austin,  46  Cal.  415; 
Taxes. — Exjuity  will  not  interpose  to  re-  Cent.  Pac.  R.  Co.  v.  Corcoran,  48  Ca!. 
strain  the  execution  of  a  deed  of  land  65;  Houghton  v.  Austin,  47  Cal.  646; 
sold  for  taxes  on  the  ground  that  the  Dean  f.  Davis,  51  Cal.  406;  Rocking- 
tax  proceedings  were  irregular  or  void,  ham  Savings  Bank  v.  Portsmouth,  52 
unless  it  also  appears  that  the  proceed-  N.  H.  17;  Brown  v.  Concord,  ^6  N..H- 
ings  are  inequitable  and  that  it  will  be  375;  Chicago  etc.  R.  Co.  v.  Frary,  22 
against  conscience  to  let  them  go  on.  111.  34;  Burt  v.  Auditor  General,  3c^ 
Warden  v.  Fond  du  Lac  Co.,  14  Wis.  Mich.  126;  Hughes  v,  Kline,  30  Pa.  St. 
672.  The  property  of  a  corporation  227;  Dodd  r.  Hartford,  25  CJonn.  232; 
was  assessed  and  entered  into  on  the  Jones  x\  Summer,  27  Ind.  510;  Ottawa 
assessor's  books  in  the  name  of  the  f.  Walker,  21  111.  605;  Metz  v.  Andcr- 
"Potomac  Bridge  Company,"  whereas  son,  23  111.  463;  State  v,  Bremond,  36 
the  true  corporate  name  was  The  Vir-  Tex.  116;  Markot  v.  Davenport,  17 
ginia  and  Maryland  Bridge  Company  Iowa  379;  West  v,  Whitaker,  37  Iowa 
at  Shepherd's  Town."  The  corpora-  598;  Mills  t^.Gleason,  11  Wis.  470;  Mills 
tion  had  knowledge  of  the  assessment,  v.  Johnson,  17  Wis.  598;  Lawrence  x'. 
and  no  reason  was  assigned  for  their  not  Kiflam,  11  Kan.  499;  Merrill  v.  Gor- 
going  before  the  commissioners  to  have  ham,  6  Cal.  41;  Savings  and  Loan  So- 
the  error  as  to  the  name  corrected,  ciety  v,  Ordway,  38  Cal.  679;  Hallen- 
Held^  that  in  such  a  case  equity  cannot  beck  v,  Hahn,  2  Neb.  377;  Iowa  etc.  Co. 
interfere  in  behalf  of  the  corporation  v.  Sac.  Co.,  39  Iowa  124;  Rockingham 
and  relieve  them  from  the  payment  of  Savings  Bank  r.  Portsmouth,  52  N.  H. 
the  taxes  so  assessed.  0'>feal  x\  Vir-  17;  Brown  v.  Concord,  56  N.  H,  379; 
ginia  etc.  Co.,  18  Md.  i;  Clinton  etc.  Floyd  r.  Gilbrath,  37  Ark.  675;  Finne- 
Appeal,  56  Pa.  St.  315;  Livingston  v,  gan  v.  Fernandina,.  15  Fla.  379;  West- 
Hollenbeck,  4  Barb.  (N.  Y.)  9;  Center  em  R.  Co.  v.  Nolan,  48  N.  Y.  513; 
etc.  Co.  v.  Black,  32  Ind.  468;  Kellogg  Huck  v,  Chicago  etc.  R.  Co.,  86  III. 
r.  Oshkosh,  14  Wis.  623;  Exchange  3^2;  Chicago  etc.  R.  Co.  r.  Siders,  88 
Bank  v,  Hines,  3  Ohio  St.  i;  Gay  v.  ill,  320;  Wood  v.  Helmer,  10  Neb.  65; 
Herbert,  25  La.  An.  196;  Iowa  etc.  Co.  Burlington  etc.  R.  Co.  v,  Seward  Co., 


bany  etc.  Co.  v.  Auditor  General,  37  Cas.  347;  Archer  x;.  Terre  Haute  etc.  R. 

Mich.  391;  Metz  v,  Anderson,  23  III.  Co.,  102  111.  394;  s.  c,  7  Am.  &  Eng.  R. 

463;  Munson  v.  Minor,  22  111.  595;  Mer-  R.  Cas.  249;  Ryan  v.  Board  of  Comm. 

ritt  V,  Farriss,  22  111.  303;  Chicago,  etc.  (Kan.),  3  Am.  &  Eng.  Corp.  Cas.  392. 

R.  Co.  V.  Frary,  22  111.  34;  Schofield  Mistakes  of  Officers. — Equity  will  not 

i'.  Watkins,  22  111.  66;  Greene  f.  Mum-  enjoin  a  tax  for  errors  in  its  assessment 

ford,  5  R.  I.  472;  Williams  v.  Mayor,  2  or  levy,  or  proceedings  to  collect.    Chi- 

Mich.  560;  Jackson  v.  Detroit,  10  Mich,  cago  etc.  R.  Co.  v.  Frary,  22  111.  36; 

248;Challis8  V.  Commissioners  of  A  tchi-  Merritt  v.  Farris,  22   111.  312;  Metz  v. 

son  Co.,  15  Kan.  49;  Stebbins  v,  Chal-  Anderson,  23  111.  4x0;  Cook  Co.  v.  Chi- 

liss,  15  Kan.  55;  Du  Page  Co.  r.  Tenks,  cago  etc.  R.  Co.,  35  111.  465;  Vieley  v, 

65  111.  275;  Swinney  v.  Beard,  71  111.  27;  Thompson,  44  111.   13;  Du  Page  Co.  tr. 

Delphi  V.  Bowen,  6i  Ind.  29;  Brown  v,  Jenks,  65  111.  286;  Swinney  v.  Beard,  71 

Herron,  59  Ind.  61;  Whittaker  t/.  Janes-  111.  30;  Andrews  v.  Rumsey,  75  111.  600; 
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Iliick  r.  Chicago  etc.  R.  Co.,  86  111.  360;  thus  prescribed,  and  will  not  be  allowed 
Town  of  Ottawa  v.  Walker,  21  111.  610;  to  waive  such  relief  and  seek  in  equity 
Munson  v.  Minor,  22  111.  602;  Drake  7'.  to  enjoin  the  collection  of  the  tax.  And 
Phillips,  40  111.  393;  Munson  v.  Miller,  this  upon  the  ground  that  where  one 
-  66  111.  383;  Nunda  v.  Crystal  Lake,  79  has  a  complete  and  ample  remedy  and 
111.  314;  Evans  v.  Gage,  i  Bradw.  (III.)  slumbers  upon  his  rights  he  is  estopped 
206.  In  Le  Roy  v.  New  York,  4  Johns,  from  invoking  the  aid  of  equity,  i 
'  Ch.  353,  a  bill  was  brought  for  relief  High  on  Executions,  §  493;  Hughes 
against  an  assessment  made  to  defray  v,  Kline,  30  Pa.  St.  227;  Macklot 
the  expense  of  constructing  a  common  f.  Davenport,  27  Iowa  379;  Merrill 
sewer  in  the  city  of  New  York,  Jind  to  v.  Gorham,  6  Cal.  41;  Peoria  v.  Kid- 
enjoin  the  commissioners  from  collect-  der,  26  111.  351..  And  where  a  state 
ing  the  assessment  on  the  ground  board  for  the  equalization  of  taxes,  act- 
that  it  did  not  include  all  property  ing  under  the  law  and  within  the  scope 
holders  benefited  by  the  improvement,  of  their  authority,  have  fixed  the  value 
Kent,  Ch.,  says:  **I  cannot  find  of  the  capital  stock  and  franchises  of  a 
'  that  the  court  interferes  in  cases  of  this  corporation  for  purposes  of  taxation, 
kind,  where  the  act  complained  of  although  they  must  have  erred  in  judg- 
was  done  fairly  and  impartially  accord-  ment,  their  action  cannot  be  impeachal 
ing  to  the  best  judgment  and  discretion  except  for  fraud,  and  equity  will  not 
•of  the  assessors,  and  a  precedent  once  enjoin  proceedings  for  the  enforcement 
«ct  would  become  very  embarrassing  of  the  tax  because  of  errors  in  judg- 
jmd  extensive  in  its  consequences.  If  ment  upon  the  part  of  such  board. 
the  power  under  this  statute  had  been  Porter  v.  Rockford  etc.  R.  Co.,  76  111. 
exercised  in  bad  faith  and  against  con-  561 ;  Ottawa  Glass  Co.  v.  McCaleb,  Si 
science,  I  might  have  attempted  to  con-  'IM.  556.  See  Pacific  Hotel  Co.  v.  Leib, 
trol  it;  but  a  mere  mistake  of  judgment  83  111.  602.  It  is  Aeid  by  a  number  of 
In  a  case  depending  so  much  upon  decisions  that  where  a  state  board  for 
sound  discretion  cannot  properly  be  the  equalization  of  taxes  undertakes  to 
brought  into  review  under  the  ordi-  fix  valuations  upon  taxable  property 
nary  powers  of  this  court.  There  must  through  prejudice  or  a  reckless  disre- 
have  been  a  thousand  occasions  and  gard  of  duty  and  makes  a  grossly  arbi- 
opportunities  for  the  exercise  of  such  trary  and  unreasonable  valuation,  an 
an  appellate  jurisdiction  in  the  history  injunction  is  regarded  as  the  appropri- 
of  the  jurisprudence  and  practice  of  the  ate  remedv-  In  Chicago  etc.  R.  Co.  r. 
English  Court  of  Chancery,  if  such  a  Cole,  75  111.  591,  Schofield  said:  "If, 
jurisdiction  existed,  and  yet  we  find  no  as  it  must  be  to  be  sustained,  the  rule 
precedents  to  direct  us.  A  mistake  of  adopted  by  the  board  of  equalization 
judgment  in  the  assessors  upon  the  by  which  to  be  governed  in  making 
matter  of  fact  what  portion  or  district  this  class  of  assessments  may  be  re- 
of  the  city  was  intended  to  be  and  garded  as  the  honest  expression  of 
actually  was  benefited  by  the  common  judgment  of  a  majority  of  the  board, 
sewer  can  hardly  be  brought  within  the  then  it  is  plain  that  this' assessment,  be- 
reach  of  that  head  of  equity  jurisdiction  cause  in  violation  of  that  rule  and  con- 
which  relates  to  breaches  of  trust.  Here  sistent  with  no  other  reasonable  theory 
is  not  strictly  speaking  a  violation  of  of  valuation,  cannot  be  the  honest 
duty.  No  bad  faith  or  partiality  in  the  judgment  of  a  majority  of  that  board, 
assessors  is  pretended.  The  aid  of  this  It  is  an  arbitrary  and  unreasonable  val- 
court  might  as  well  be  asked  to  review  uation.  Because  the  law  has  devolved 
<;very  assessment  of  a  land  tax  or  a  on  the  board  of  equalization,  and  not 
poor  rate.  I  apprehend  it  would  re-  on  the  courts' duty  of  making  such  val- 
<|uire  a  special  provision  by  statute  to  uations,  we  hold  it  is  not  the  duty  of 
«iuthorize  chancery  to  interfere  with  the  courts  to  exercise  any  supervisory 
these  assessments. '  See  Atty.  Gen.  r.  care  over  its  valuations  so'long  as  it  acts 
Foundling  Hospital,  4  Bro.  C.  C.  165;  within  the  scope  of  the  powers  with 
Ilaight  V.  Day,  i  Johns.  (N.  Y.)  Ch.  18.  which  it  is  invested,  and  in  obedience  to 
Boards  of  '  EqualisaUon. — Where  a  what  might  reasonably  be  presumed  to 
particular  manner  is  provided  by  law  be  an  honest  judgment,  however  much 
or  a  particular  tribunal  designated  for  we  may  disagree  with  it.  But  when- 
the  settlement  and  decisions  of  all  ever  the  board  undertakes  to  go  beyond 
-errors  or  inequalities  on  behalf  of  per-  its  jU'risdiction,  or  to  fix  valuations 
«ons  dissatisfied  with  a  tax,  they  must  through  prejudice  or  a  reckless  disrc- 
,avail  themselves  of  the   legal  remedy  gard  of   duty,   in  opposition  to  what 
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remedied  by  a  suit  at  law,  either  before  or  after  payment  of  taxes, 
will  not  justify  a  court  of  equity  to  interpose  by  injunction  to 
stay  collection  of  a  tax.* 

{c)  Tax  Partly  Legal  and  Partly  Illegal, — A  party  seeking  the 
aid  of  the  court  of  equity  to  enjoin  the  collection  of  a  tax  must 
pay  what  is  conceded  to  be  due.  Or  if  nothing  is  ceded  to  be 
due,  then  the  amount  which,  from  the  face  of  the  bill  and  affi- 
davits for  an  injunction,  it  is  apparent  is  due  on  the  property  in 
controversy.  The  state,  or  any  subdivision  thereof,  is  not  to  be 
tied  up  as  to  that  portion  of  the  tax  over  which  there  is  no  con- 
troversy by  joining  it  with  that  which  is  really  contested.  If 
the  proper  officer  refuses  to  receive  a  part  of  the  tax,  it  'must  be 

must  necessarily  be  the  judgment  of  all  against  It  in  equity  on  grounds  which 

persons  of  reflection,  it  is  the  duty  of  were  available  in  the  legal  forum  with- 

the  courts  to   interfere  to  protect  tax  out   showing    that   he    was  prevented 

payers  against  the  consequences  of  its  from  obtaining  relief  at  law  by  fraud, 

acts.     Where  its    jurisdiction   is  con-  accident  or  the  act  of  the  opposite  party 

ceded,  no  mere  difference  of  opinion  as  unmixed  with  fault  or  negligence  on  his 

to  the  reasonableness  of  i«v8  valuations  own  part.     Weaver  x\  State,  39   Ala. 

will  justify  equitable  interference,  but  j>35;  Alabama  etc.  Ins.  Co.  v,  Lott,  54 

its   valuations   must  be   the    result  of  Ala.  499;  Eaton  Land  Co.  v.  Aj'res,  62 

honest  judgment  and  not  of  mere  will."  Ala.  413;  Tallassee  Mfg.  Co.  v.  Glenn, 

See  Dean  v.  Davis,  51  Cal.  407.  50  Ala.  489. 

1.  Mutual  etc.  Ins.  Co.?'.  Supervisors  A  merely  illegal  and  void  assessment 

of  N.  Y.,  3  Keyes  (N.  Y.)    182;  s.  c,  sought  to  be  enforced  against  person- 

3  Abb.  (N.  Y.)  Dec.  344;  33  Barb.  (N.  alty  presents  no  ground   for  equitable 

Y.)   322;  8   Bosw.  (N.  Y.)   683;   Has-  interference.      Mobile   xk   Baldwin,   57 

brouck  T'.  Kingston  Board  of  Ilealth,  3  Ala.  62;  Selma  Building  etc.  Assoc,  v. 

Keyes  (N.  Y.)  480;  s.  c,  2   Abb.  Dec.  Morgan,  57  Ala,  33. 

(N'.   Y.)  380;    Kilbourne  v.   Allyn,   7  A   bill  to  enjoin  certain  taxes  as  il- 

Lans.  (N.  Y.)  352;  State  Railroad  Tax  legal   is  bad  if  it   fails  to  allege   what 

Cases,  92  U.  S.  575.  taxes  are   legal  and  what  illegal,  and 

An  injunction  will  not  lie  to  restrain  contain  an  offer  to  pay  the  taxes  law- 

thc  collection  of  a  tax  levied  by  super-  fully    levied.     Montgomery    v,   Sayre, 

visors   in  the  exercise  of  their  official  65  Ala.  564. 

powers;    the  remedy  for   an   abuse   of  Equity,  will  not  enjoin  a   threatened 

their  power  is  exclusively  at  law.    Van  Illegal  seizure  by  a  tax  collector,  there 

Ren  Rensselaer  r.  Kidd,   4  Barb.   (N.  being    an    adequate     remedy   at     law. 

Y.)  17;  Wilson  V,  New  York,  4  E.  D.  Baldwin  r.  Tucker,  16  Fla.  258. 

Smith  (N.  Y.)  675:  s.  c,   i    Abb.  (N.  Arkansas. — In  Arkansas  it  was  held 

Y.)  Pr.  4;  Moocrs  t-.  Smedley,  6  Johns,  that  proceedings  must  be  had  to  correct 

(N.    Y.)    Ch.   28;   Messeck   v.    Super-  an  erroneous  assessment  by  proceedings 

vi$ors  of  Columbia,  50  Barb.   (N.  Y.)  in  the  circuit  court,  but  where  the  error 

190.  or  illegality  exists  de  hors\\\Q  record,  as 

An  injunction  ought  not  to  be  granted  where  the  levy  on   the  face  of  the  pro- 

to  restrain  the  enforcement  of  a  muni-  ceedings  is  a    valid   lien  on  land  and 

cipal     assessment    where    there    is    a  extrinsic  evidence  is  required  to  show 

remedy  by  certiorari.     Betts  v.  Will-  such  invalidity,  a  court  of  equity  will 

iamsburgh,    15    Barb.     (N.    Y.)    255;  interfere   to    prevent  a  multiplicity  of 

Bouton  T'.  Brooklyn,  iq  Barb.  (N.  Y.)  suits,  irreparable  injury  or  a  cloud  upon 

375:  «.  c.  7  How.  (N.  V.)  Pr.  198.  title  to  real  estate.     Floyd  t*.  Gilbrath, 

Alabama. — Where  the    judgment  of  27  Ark.  675;  Hare  v.  Carnall,  39  Ark. 

the  commissioners'  court   rendered   on  196;  W«iters   Pierce   Oil   Co.  v.  Little 

the  application  of  a  tax  payer  for  the  Rock,  39  Ark.  412. 

correction  of  an  alleged  erroneous  as-  Where  a  co«nty  court  contracts  for 

sessment  against   him,   is  removed  by  the   building  of   a    jail   and    for  thai 

certiorari  into   the  circuit   court  and  purpose  levies  a  tax  for  county  build- 

.there  affirmed,  he  cannot  obtain  relief  ings,  and  after  the  tax  book  has  gone 
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into  the  hands  of  the  collector  the  injunction  will  not  be  granted.  Breeze 
contract  is  rescinded,  it  is  the  duty  of  v,  Haley,  lo  Colo.  5;  Gillette  v.  Den- 
court  to  set  aside  the  levy  and  stop  the  ver,  21  Fed.  Rep.  822. 
collection  of  the  building  tax,  and  if  it  Connecticut. — Where  a  municipal  cor- 
fails  to  do  it,  any  taxpayer  may  enjoin  poration  ^akes  an  illegal  appropriation 
its  collection.  Worthen  v.  Badgett,  32  of  its  funds  an  injunction  will  lie  in 
Ark.  496;  Worthen  v.  Faust,  32  Ark.  496.  favor    of   any   tax    payer.     The    legal 

The  collection  of  taxes  will  not  be  remedy  by  suit  to  recover  back  taxes  is 

enjoined  unless  some  special  reason  is  inadequate.     Webster  v.  Harwinton,  32 

shown      for      equitable      interference.  Conn.  131. 

Clayton  v.  Lafargue,  23  Ark.  137;  Floyd  A  municipal  corporation  will  not  be 
V.  Gilbrath,  27  Ark.  675;  Murphy  v,  enjoined  against  enforcing  void  war- 
Harrison,  29  Ark.  340;  Oliver  xk  Mem-  rants  for  the  collection  of  illegal  and 
phis  etc.  5..  R.,  30  Ark.  128;  Blake  v.  void  assessments  against  personal  estate, 
Jordan,  45  Ark.  265;  Little  Rock  v.  the  remedy  at  law  being  adequate. 
Barton,  33  Ark.  436.  Dodd  v.  Hartford,  25  Conn.  238. 

California. — A   court  of  equity  will  An  injunction  will  issue  to  restrain 

not  interfere  by  injunction  to  restrain  the  collection  of  a  real  tax  where  mis- 

the    sale    of   property   for    delinquent  take  is  made  as  to  the  property  taxed 

taxes  unless  it  appears  that  the  enforce-  and   the   person  to  whom  it   belongs, 

ment  of  the  tax  would  lead  to  a  multi-  Seeley  v,  Westport,  47  Conn.  294,  s.  c, 

plicity  of  suits,  or  produce  irreparable  36  Am.  Rep.  70. 

injury,  or  where  the  property  is  real  An  injunction  will  not  be  granted  to 

estate  and  the  sale  casts  a  cloud  on  the  restrain  the  collection  of  public  taxes, 

title  of  the  complainant.     Savings  etc.*  though    the  applicant   is   not   the  tax 

Society  v.  Austin,  46  Cal.  415;  Ritter  payer,  but  a  person  whose  property  is 

Patch,"  12  Cal.  298.  levied    on   for    the    taxes    of  another. 

In    all    cases    involving  simply  the  Waierbury  Savings  Bank  v.  Lawler,46 

question  of  taxation,  the  issue  is  strictly  C6nn.  243. 

one    at    common    law,  and    courts  of  Dakota. — In  no  case  will  a  court  of 

equity  can  take  no  cognizane  thereof;  equity  enjoin  the  collection  of  taxes  on 

and  in  such  case  to  grant  an  injunction  the  ground  of  irreg^ularities  in  the  assess- 

is  error.     Minturn  v.  Hays,  2  Cal.  590;  ment;  where,  however,  the  tax  is  illegal 

Feralta  v.  Adams,  2  Cal.  ^94.  or  unauthorized,  or  the   property  not 

niegal  Taxes. — A  bill  m  equity  will  subject  to  taxation,  or  a  fraud  has  been 

lie   to  restrain   a  sale  of  property  for  practiced  by  the  taxing  officers  and  the 

illegal  taxes,  since  a  tax  deed  is  made  injury  resulting  from  the  enforcement 

prima  facie  evidence  of  title.     Palmer  ot  the  tax  would  be  irreparable,  an  in- 

T'.    Boling,    8    Cal.    388;    Fremont    v.  junction    may   be    granted.      Frost  v. 

Boling,  11  Cal.  387;  overruling  De  Witt  Flick,  i  Dakota  132. 

V,  Hays,  2  Cal.  463.     And  Robinson  v.  Persons  having  no  common  right  or 

Gaar,  6  Cal.  275.     See  Saving  etc.  Soc".  common  interest  in  the  property  taxed 

V.  Austin,  46  Cal.  415.  to  pay  county  warrants  cannot  join  in 

A  party  seeking  to  enjoin  the  collec-  an  action  to  restrain  the  levy.     Wood 

tion  of  tax  assessed  upon  his  property,  v.  Bangs,  i  Dak.  Ter.  179. 

upon  the  ground  that  the  law  provides  Delaware. — Where    the    parties    bv 

for  the  meeting  of  the  board  of  equali-  stipulation   agree    upon   certain    facts, 

zation  for  the  correction  of  the  tax  list,  showing   that    a   multiplicity   of   suits 

and  that  the  board  did    not  meet  as  would  be  avoided  in  case  the  complaint 

required,   must    show  in    his    bill  that  for   an    injunction    is   entertained,  the 

there  was  error  to  be  corrected  in  his  court  will  acquire  jurisdiction,  although 

list.     Cowell  IK  Doub.  12  Cal.  273.  the  pleadings  fail  to  make  out  a  case 

Where  land  is  clearly  exempt  from  for  equitable  relief.     Phila.  etc.  R.  Co. 

taxation  (as,  in  California,  is  all  prop-  zk  Neary  (Del.),  8  Atl.  Rep.  365. 

erty  administered  by  the  regents  of  the  Florida. — A  court  of  equity  will  not 

State   University)   an    injunction   will  enjoin  the  sale  of  property  for  taxes  on 

not  be  granted  to  restrain  its  sale  for  account  of  irregularities  m  the  manner 

taxes.     A  sale  would  cast  no  cloud  on  of  notice  and  time  and  place  of  sale, 

the  title.     HoUister  v.  Sherman,  63  Cal.  *'If  the  tax  is  due,  and  that  is  not  de- 

38.  nied,  the  party  should  pay  it.    A  court 

Golorado. — In  Colorado,  where  there  of  equity  will  not  aid  him  in  resisting 

is  a  plain  adequate  remedy  for  the  cor-  the  just  and  legal  demands  of  the  gov- 

rection  of  aViy  errors  in  assessments,  an  ernment."    Finneganv.  Femandina,  15 
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Fla.  379-383;  Cheney  v.  Jones,  14  Fla.  etc.  Stone  Co.,  98  111.  94;  Searing  v, 

587.  Heavysides,   106    III.  85;    Munson    v, 

Georgia. — In  Georgia  the  courts  are  Miller,  66  111.  380;  Dunham  v.  Miller, 
prohibited  under  the  tax  act  of  1804  75  111.  379;  Porter  v.  Rockford  etc.  R. 
from  enjoining  the  collection  of  taxes.  Co.,  76  111.  ^61;  Munda  v.  Crystal 
It  is  said  (p.  59):  "Far  better  is  it,  I  Lake,  79  111.  311;  Pacific  Hotel  Co.  v, 
think,  to  let  the  individual  pay  to  the  Lieb,  83  111.  602;  Chicago  etc.  R.  Co.  v. 
government  what  it  demands  of  him  at  Siders,  88  III.  320;  Union  Trust  Co.  t*. 
the  time  of  the  demand,  as  he  will  be  Weber,  96  111.  346;  Evans  v.  Gage,  i 
certain  of  getting  it  back  with  interest  III.  App.  202;  Traders*  Ins.  Co.  v.  Far- 
after  more  or  less  delay  if  it  was  not  well,  102  111.  413;  Archer  v.  Terre 
due."  Eve  v.  State,  21  Ga.  50;  Cody  v  Haute  etc.  R.  Co.,  102  111.  493;  Johnson 
Lennard,  45  Ga.  85;  Scofield  v.  Perk-  v.  Roberts.  102  111.  655;  Moore  r.  Way - 
erson,  46  Ga.  350;  Linton  v.  Athens,  53  man,  107  111.  192. 

(ia.  588;  Declker  v.  McGown,  59  Ga.  Where  the  tax  sale  was  admitted  to 
805;  Georgia  Mutual  Loan  Assoc,  v.  be  illegal,  though  the  taxes  themselves 
McGown,  ^9  Ga.  811.  See  South-  were  valid,  it  was  held  that  the  ex- 
western  R.  Co.  V.  Wright,  68  Ga.  311.  ecution  of  the  deed  could  be  enjoined 

Idaho. — While  courts  of  equity  will  only  upon  payment  to  the  holders  of 

often  interfere  to  prevent  the  collection  the    amount    due   on   the    certificates. 

of  a   void   tax,    they   will   only  do   so  Alexander  r.  Merrick,  121  111.  606. 

where  the  parties  have  had  no  remedy  A  tax  sale  will  not  be  enjoined  at  the 

in   due    course  of    law.     If    there -has  suit  of  partners,  because  some  of  the 

been  a  plain  and  speedy  remedy  at  law  property  is  the  separate  property  of  one 

lost  by  negligence,  the  aid  of  a  court  of  of  thern,  and   has  been  assessed  to  the 

equity   cannot   be   invoked.   (Noggle,  firm.     Lyle  t'.  Jaques,  loi  111.  644. 

C.  J.,  dissenting.)     Wilkerson  v,  Wal-  Indiana. — An     injunction     will     be 

ters,  z  Idaho  N.  S.  564.  granted    to    prevent   the   sale   of   rtiil 

A  railway  company, claiming  exemp-  estate   for  the  collection  of  a  special 

tion  from  taxation,  must  set  up  its  eX'  assessment     thereon     under     a     void 

emption  by  way  of  defence  to  an  ac-  precept.    Jeffersonville  v.  Patterson,  ^52 

tion  brought  to  recover  a  tax  assessed.  Ind.  140.     But  an  injunction  to  restrain 

If  it   fails   to  do   so,  it  cannot   subse-  a   sale   of   land  4br  taxes  will  not  be 

quently  enjoin  the  collection  of  the  tax.  granted  where  the  complaint   fails  to 

Utah  etc.  R.  Co.  v.  Crawford,  i  Idaho,  show  threatened  acts  on  the  part  of  the 

N.  S.  770.  authorities    which    would    amount    to 

niinolB. — While  it  may  be  considered  more  than  a  mere  trespass.     Anthony 

settled   that   the   court  Of   equity   will  v.  Sturgis,  86  Ind.  479. 

never   entertain  a   bill  to   restram   the  Injunctions  are  granted   to   restrain 

collection   of  a   tax  excepting  in  cases  the  collection  of  merely  unauthorized 

where  the  tax  is  unauthorized   by  law,  and   illegal   taxes.     Toledo  etc.  R.  Co. 

or  where  it  is  assessed  upon   property  v.  Lafayette,  22   Ind.  ;!62;  Shoemaker 

not  subject  to  taxation,  yet  even  in  the  i*.   Grant   Co.,   36   Ind.    175;   Riley   v, 

excepted      cases    it      is     questionable  Western   Union  Tel.  Co.,  47  Ind.  511; 

whether    the    court     would     entertain  Delphi    7-.    Bo  wen,    61     Ind.    29,    37; 

jurisdiction    without    special    circum-  Columbus  etc.  R.  Co.  v.  Grant  Co.,  65 

stances  showing  that  the  collection  of  Ind.  427;   Indianapolis  etc.   R.  Co.  r. 

the    tax   would   be   likely    to   produce  Tipton  Co.,  70  Ind.  385. 

irreparable   injury   or   cause   a    multi-  An  injunction  will  not  be  granted  at 

plicity  of  suits.     Cook   Co.  v.  Chicago  the    suit    of    a    tax  payer    because    of 

etc.    R.    Co.,   35    111.   460;  Swinney  v.  irregularities  in  the  proceedings  of  the 

Board,  71  111.  27.*    Town  of  Ottawa  v.  county  officers  where  there  was  author- 

W'alker,  21  111.  605;  McBride  r.  City  of  itj-    to     levy    the    tax.       Ricketts     v. 

Chicago,  22  111.  574;  Drake  v.  Philfips,  Spraker,  77 'ind.  371. 

40    111.  388;  Dupage  Co.  f.  Jenks,  65  Tax  payer  may  obtain  injunction  to 

111.  275,  287;  Cleghorn  t'.  Postlewaite,  restrain  city  from  entering  into  ulira 

43  111.  428;  Vieley  i'.  Thompson,  44  111.  riVr^ contract.     Valparaiso?'.  Gardner, 

9;  Darling  v,  Gunn,  50  111.  424;  Dem-  97  Ind.  i;  s.c,  7  Am.  &  Eng.  Corp.  Cas. 

ingr.  James,  72  111.   78;  McConkey  v>  626. 

Smith,  73  III.  313;  Chicago  etc.  R.  Co.  loira. — A  tax  payer    of   a  township 

7'.   Cole,  75  111.  591 ;  Kimball  v,  Mer-  where  an  unauthorized   tax  has   been 

chants'  etc.  Co.,  89   111.  61 1 ;  Gage  i'.  levied  for  school  purposes  may  ejijoin 

£van6,  90  111.  569;  Lamont  z\  Singer  the    collection    thereof      Williajps    t\ 
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Pinnv,  25  Iowa  436.      Wright,  J.,  .In  assessment,  so  far  as  the  same affecUhi^ 

delivering  the  opinion  of  the  court,  p.  or  their  property  without  joining  other; 

437-^,  says:  '*  Tiie  objections  that  the  as  plaintiffs  whose  property  mar  ^»o 

plaintiffs    are  not  proper    parties,  and  be  affected  by  the  said  illegal  tix  or 

that    there    is  a    plain    and    adequate  assessment.      Gilmore    r.  Norton,  lo 

remedy  at  law,  are  without  force.     As  Kan.  491;  Gilmore  7*.  Fox,  10  Kan.  51J9; 

tax  payers  and  residents  of  said  district  Wyandotte  .&    K.   C.   Bridge  Co.:. 

they  would   have   a   right   to   ask   the  Wyandotte  Co.,  10  Kan.  336. 

courts  to  restrain  a  tax  levied  without  Xentuekjr. — Where  the  countTJudgt^ 

authority  of  law.**  is    proceeding  to  assess    propertr  not 

The  rule  is  well  settled  that  a  court  liable  to  taxation  he  may  be  restrained 

of  equity  will   interpose  hy  injunction  by  injunction.      Where,  however,  the 

the  collection  of  an  illegal  tax.     Yorger  assessment  is  made  by  the  ordina^ 

V.  Township  of  Rapids,  36    Iowa  176;  taxing  officer  from  whom    an  appeal 

Litchfield   x\   Polk   Co.,    18   Iowa   70;  may  be  taken,  an  injunction  will  xnt be 

Hubbard  i\  Johnson  Co.,  33  Iowa  130;  granted.     Baldwin  v.  Shine  (Kv.}.  2S. 

Rood    t'.  Mitchell    Co.,  39  Iowa  441;  W.  Rep.  164. 

Cuttell  i\  Lowry,  4^  Iowa  478;  Brand-  A    court    of   equity    has   power  to 

riff   i\   Harrison    Co.,   50    Iowa    164;  restrain   the    collection    of  an  illegal 

Curry  x\  Decatur  Co.,  61  Iowa  71.  tax.     Gates  v.  Barrett,  79  Ky.  295. 

XanuM. — Where  the  remedy  at  law  Lonlalana. — The  tax  collector  b  in- 

is  clear  and  undoubted  an  injunction  capable  of  standing  in  judgment  akme 

will  not  be  granted  to  restrain  the  sale  in  a  suit  bv  a  tax  payer  to  enjoin  the 

of  real  estate  for  taxes  alleged  to  be  collection  of  a  tax  levied  to  pay  a  jud^- 

ilirgal.      Barnes    r.   Atchison,  2   Kan.  ment.      The    judgment    creditor,  for 

455;  Kansas  etc.  Ry.  v.  Russell,  8  Kan.  whose  benefit  the  tax  was  laid,  niuj>tbe 

558.  made  a  party  to  the  suit.    Shields  :. 

Where  the  property  assessed  is  sub-  Pipes,  31  La.  An.  765. 

ject  t(i  taxation,  and  the  taxes  are  not  A  summary  sale  by  a  tax  collector,  if 

illegal,  an  injunction  will  not  be  granted  contested,  will   be   enjoined,  unless  he 

to  restrain  the  collection  of  the  taxes  speciHcally  shows  on  what  propertr  he 

upon  the  ground  that  the  assessment  claims  taxes,  the  cash,  value  and  the 

was  irregularly  mad/?.     Ryan  f.  Leav-  percentage.     Clinton  etc.  R.  Co.  r. Tax 

enworth  Co.,  30  Kan.  185;' Lawrence  i-.  Collector,  30  La,  An.,  pt.  1,626. 

Keliam,  11   Kan.  499,  508;  Johnson   v.  Injunction  will  be  granted  on  appli- 

Ogg,  13   Kan.  206;  Challiss  v,  Kekelu-  cation  of  tax   payer  to  restrain  appn> 

kaemper,   14    Kan.    477;   Hagaman    v.  priation  by  city  councils  of  funds  to  pav 

Cloud  Co.,  19  Kan.  394.  expenses    of    returning    Liberty    Bell 

Where  personal  property  is  subject  exhibited  at   Exposition.  Bayle  r.  Ne>» 

to    Ui»sessment   and    taxation,  and    the  Orleans    (La.),  8  Am.   &    Eng.  Carp. 

taxing  oiiiccrs  have  jurisdiction  over  it,  Ca*..  329. 

but  the  assessment  thereof  is  excessive,  Ifdijie. — Where    an     entire    school 

no  injunction  will  lie  until  the  amount  district     tax     was     assessed     wUliout 

of  taxes,  upon   a   reasonable   and  fair  authority    of    law,  keld^    that    etjiiitv 

valuation  of  the  property,  is  paid  or  ten-  would  take  jurisdiction  of  a  bill  to  enjoin 

dered.     Wilson  Treas.  :•.  Longendyke,  its   collection    brought  by  all  the  ta\ 

32  Kan.  267.      Ottawa    v.   Barney,    10  payers  or  by  any  number,'on  behalf  os 

Kan.    270;     Mo.   River   etc.    R.  Co.  i-.  themselves' and    the    others,   on    the 

Morris,  7  Kan.  210,  231;    Leavenworth  ground  of  preventing  a  muliipHcitv  ot 

Co.  i\  Lang,  8   Kan.  284.     See  Miller  suits.     Carlton  f.  Newman.  77  Mc.4«>^ 

V.  Madden,  35  Kan.  455.  Maryland. — If    the    property  owner 

Where     a    tax    considered     in     the  omits  to  pursue  the  relief  offerw  by  ihc 

abstract   is   legal   and    valid,  but  when  tax  laws  against  the  improper  exenn»e 

applied  to  the  separate  property  of  two  of  the  taxing  power,  he  cannot  be  re- 

or  more  particular  persons,  becomes,  as  lieved    in    equity,   if   at    all,  unlc»!»  * 

to  such  property,  invalid,  such  persons  strong    case   is   presented.    O'Neil  r. 

have  no  joint  action  to  restrain  the  col-  \'irginia  etc.  Co.,  18  Md.  i;  Stoddertr 

lection     of     such     tax.       Hudson     v.  Ward,  31  Md.  562. 

Atchison,    12   Kan.   140.     Any  one  or  The   collection  of  taxes  will  not  be 

more   of  a  number  of  persons  whose  enjoined  for  irregularity  merely,  or  be- 

property  is  affected  by  an  illegal  tax  or  cause    their  collection    will  result  in 

assessment  may  maintain  an  action  to  hardship.     Alleghany  Co.  Commr*.  '• 

enjoin   the   collection   of   such  tax  or  Union  Mining  Co.,  6*1  Md.  545. 

800 


INJUNCTIONS,  Taxet. 

MassacliiiMtU. — A    court  of   equity  Minnesota. — An   action  will   not  lie 

has  no  jurisdiction  to  enjoin  a  city  or  by  an  individual  to  restrain  the  levy  of 

its    collector  against  collecting  a   tax  an  illegal  tax,  unless  the  levy  will  lead 

which  a  complainant  alleges  has  been  to  irreparable  injury  or    to   a  multi- 

illegally    assessed    upon    him    by    the  plicity  of  suits  or  create  a  cloud  on  the 

board  of  assessors.     Brewer  v.  Spring-  title  to  real  estate,  to  establish  the  inva- 

field,  97  Mass.  1^2;  Loud  i;.  Charleston,  lidity  of  which   will   require  proof  of 

09  Mass.  208;  Whiting  v.  Boston,  106  extrinsic  facts.      Scribner  v.  Allen,  12 

Mass.  89.  Minn.  148. 

A  court  of  equity  has  no  jurisdiction  Injunction  will  not  be  granted  at  the 

to  restrain  a  city  from  selling  land  to  suit  of  a  private  person  to  restrain   the 

pay    a    betterment     illegally   assessed  collection    of   a    personal   tax   merely 

thereon:  for  the  land  owner  has  an  ade-  because  it  is  illegal  and  void.     Clark  i*. 

ouate   remedy  at   law.     Hunnewell    r.  Ganz,  21  Minn.  3S7. 

Charleston,  106  Mass.  350;  Norton  v.  The  publication  of  the  delinquent  tax 

Boston,  xiq  Mass.  194.  list  in  a  paper  which  hag  been  desig- 

A  court  of  equity  will  not  interfere  to  nated  by  the  county  commissioners  but 

restrain  the  assessment  and  collection  which  is  not  a  newspaper  within  the 

of   illegal    taxes    where   an    adequate  meaning  of   the   statute.      Sinclair  v. 

remedy  exists  at  law.  Loud  v.  Charles-  Com.  Winona  Co.,  23  Minn.  404. 

ton,  99  Mass.  208.  On  an  application  for  an  injunction 

meliifan. — Where  a  bank  is  not  li-  the    facts    must   be    positively   stated, 

able  to  taxation  on  its  personal  proper-  Warsop  v,  Hastings,  22  Minn.  437. 

ty,  and  a  tax  is  assessed  and  levied  in  MUsUsippi. — A    bill    to    enjoin    the 

such  a  way  as  to  directly  interfere  with  collection  of  taxes  "  can  be  entertained 

its    business,    an     injunction     will    be  only  where   the   collection   of  the   tax 

granted  to  restrain  the  collection  of  the  would  be  likely  to  produce  irreparable 

tax.      Lenawee   etc.    Bank   v.    Adrian  injury  or  cause  a  multiplicity  of  suits." 

(Mich.),  33  N.  W'.  Rep.  304.  McDonald   i*.  Murphree,  45  Miss.  711; 

The  collection  of  a  tax  will  not  be  Coulson     t'.    Harris,    43     Miss.     728; 

restrained    when   complainant    has   an  Richardson  v,  Scott,  47  Miss.  236. 

adequate    remedy    at   law.     Henry    x\  The  collection  of  county  taxes  levied 

Gregory,  29  Mich.  68;  Youngblood  v.  within    the    limits    prescribed    by  law 

Sexton^  32  Mich.  407;    Hazenbuch  x\  should  not  be  enjoined  on  the  allegation 

Howard,  34  Mich,  i;  Mears  v.  How-  that    the   levy   was  excessive,  because 

arth,  34   Mich.  10.     Nor  on  the  ground  partly  made  to  pay  claims  alleged  to  be 

of    mere   irregularity,    where    no    in-  invalid;  for,  if  the  injunction  should  be 

equality  or  injustice  is  shown.     Albany  granted,  the  allegation  might  prove  to 

etc.  Co.  7*.  Auditor  General,  37  Mich,  be  unfounded,  and  that  at  a  time  when 

391.  it  would  be  too  late  to  collect  the  taxes 

AsMBiment  Must  be  Uniform. — If  the  for  that  year,  whereby  great  confusion 

supervisor   of  a   township,   in    making  would   arise   in   the   administration   of 

the  assessment  of  property  for  taxation  county  finances.      The  remedy  of  the 

shall  fraudulently,  and  with  a  view  to  tax  payer  against  the  payment  of  such 

impose  upon  an   individual  more  than  invalid  claims  is  to  enjoin  the  treasurer 

his  just  proportion  of  the  public  burden  from    paying    them,    or     when    their 

of  taxation,  assess  the  property  of  such  allowance  by  the  board  of  supervisors 

individual  above  its  value,  and  relative-  appears  upon  the  minutes  of  the  board 

ly  above  the  other  assessments  on  his  to  be  illegal,  by  notifying  the  treasurer 

roll,  the  party  aggrieved  mav  have  an  of  such   illegality,  who  would   then,  if 

injunction  to'  restrain  the  collection  of  not  without  the  actual  notice,  be  bound 

the  excessive  tax.     Merrill  r.  Humph-  to  withhold  ^payment.     Beck  v.  Allen, 

rev,  24  Mich.  169.  58  Mi>.s.  143. 

Injunction  lies  to  restrain  the  sale  for  Mlsionrl. — An  injunction  will  not  be 

school    taxes    of    lands  unlawfully  in-  granted  to  restrain  the  collection  of  a 

eluded     within     the     taxing     district,  school  tax  the  assessment  of  which  is 

Simpkins  v.  Ward.  45  Mich.  559.  void.     Sayre  x\  Tompkins,  23  Mo.  443; 

A    tax    on    a    business    cannot     be  Barrow   t*.  Davis,  46   Mo.  394;  McPike 

<?njoined    on   the    ground    of   possible  v.  Pew,  48  Mo.  525.      Nor  to  restrain 

inability  of  the  parties  to  pay  it,  whereby  the  collection  of  illegal  and  irregular 

it    may    w(trk    irreparable    injury    by  taxes  on  a  bank  unless  a  sale  will  work 

breaking  up  their  business.  Youngblood  irreparable  mischief.      First  etc.  Bank 

-v.  Sexton,  32  Mich.  406.  v.  Meredith,  44  Mo.  500. 
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Injunction  will  not  lie  to  prevent  a  Y.)    i6;    Livingston   v.  IloUenbeck.  4 

mere  formal  wrong  in  the  collection  of  Barb.   (N.  Y.)    10;  Blake  v.  Brooklyn, 

a    tax,  where    nothing    substantial    is  26   Barb.    (N.   Y.)  301;  Pa.  Coal  Co. 

involved   in    the    case.      Deckhaus   v:  v.  Delaware  Co.,  31  N.  Y.  91;  Albany 

Oldcrheide,  22  Mo.  A  pp.  76;  Meyer  v.  City  .  National     Bank    v,    Maher,   19 

Rosenblatt,  78  Mo.  495.  Blatchf.  (U.  S.)  175. 

Injunction   will    lie   to   restrain   the  One  showing  no  other  right  than  as  a 

collection  of  a  tax  levied  upon  property  tax   payer  cannot   maintain  an  action 

not    subject    to     taxation.       Valle     v.  in  equity  against  the  official  custodian 

Ziegler,  84  Mo.  214;  Mechanics'  Bank  of    the   proceeds   of  a   tax  to  restrain 

V.  Kansas,  73  Mo.  555.  their   application   to   the  purposes  for 

The  sale  of  land  for  an  illegal  tax  may  which  the  tax  was  raised.   Kilboume  r. 

be  enjoined.      North  St.   Louis  Gym-  St.  John,  59  N.  Y.  21. 

nastic  Society  v.  Hudson,  12  Mo.  App.  North  Carolina. — The  collection  of  a 

342.  tax  will  be  restrained  when  the  purpose 

Nebraska. — A   court   of   equity   will  for  which  it  is  to  be  expended  is  uncon- 

enjoin  the  collection  of  an  erroneous  or  stitutional.     Riggsbee   v.  Durham,  94 

illegal  tax,  when  the  enforcement  of  the  N.  Car.  800. 

assessment  would  lead  to  a  multiplicity  Oregon. — A  person  aggrieved  bv  the 

of  suits,  or  produce  irreparable  injury,  wrongful  action  of  an  assessor  in  the 

or   cast  a   cloud   on   the  title  of    real  violation  of  his  property  cannot  enjoin 

estate,  or  when  the  assessment  on  the  a  collection  of  any  portion  of  such  tax. 

face  of  the  proceedings  is  valid  and  re-  unless  he  first  seeks  redress  from  the 

quires  extrinsic  evidence  to  show  that  board  of  equalization.     Dundee  etc. Co. 

it  is  invalid,  or  when  the  officers  trans-  r.   Charlton,    32    Fed.    Rep.    192.    If 

cend  their  authority.     South  Platte  L.  the  board  of  equalization  fails  to  cor- 

Co.  V.  Buffalo  Co.,  7  Neb.  253.     If  the  rect  the  assessment  the  party  aggrieved 

tax     is    levied    without    authority    of  may    take   the    case    tor    review  into 

law  and   void,  as   it  would  be  a  cloud  the  circuit  court.     Rhea  7'.  Umatilla,  i 

on   real  estate,   may    be  enjoined.     If  Oreg.  298. 

it  is  merely  erroneous,  an  injunction  Rhode  leland. — The  rule  that  the  col- 
will  not  begranted.  Burlington  etc.  R.  lection  of  a  tax  ought  not  to  be  enjoined 
Co.  V,  Saunders  Co.,  16  N'eb.  123;  for  an  improper  assessment  against  one 
Burlington  etc.  R.  Co.  r.  Cass  Co.,  complainant  does  not  apply  where  the 
x6  Neb.  136;  Johnson  t'.  Hahn,  4  Neb.  validity  of  the  whole  tax  and  its  as* 
139;  Bellinger  v.  White,  5  Neb.  401;  sessments  upon  every  person  taxed  is  in 
Earl  V.  Duras,  13  Neb.  235.  See  also  issue.  Sherman  v.  Bedford,  10  R-  !• 
Union  Pac.   R.  Co.  i\   Lincoln  Co.,  2  5^9. 

Dill.    (U.    SO    279;     Burlington    etc.  ^Bontli  Carolina.— S.    Car.  Gen.  Stat. 

R.  Co.  V,  Saline  Co.,  12  Neb.  396.  prohibits    the   courts     from   enjoining 

A  party  cannot  enjoin  the  collection  the    collection   of   taxes.     Held,  that 

of  taxes  upon  his  property  for  omissions  an    assessment  on   townships   to  pay 

of   other    taxable   property   from    the  subscriptions   in  aid   of   a  railroad  is 

assessment  lists,  though  such  omissions  a  tax  within  the  terms  of  this  statute. 

be  purposely  miide  under  a  misappre-  Chamblee  v.  Trebble,  23  S.  Car.  70. 

hension   of  the   law,   and  in   the   con-  Texas. — An  injunction  will  not  issue 

scious  belief  that  the  property   is  not  to  restrain  a  sale  for  taxes  where  the 

taxable.  Burlington  etc.  R.  Co.  r.  Sew-  only  damage  to  result  will  be  a  cloud 

ard  Co.  Commrs.,  10  Neb.  211.  upon  the  title  of  the  petitioner.    Redr. 

Hew  Jersey. — The  supreme  court  will  Johnson,  53  Tex.  284. 

not  consider  the  proceedings  on  a  sale  West  Virginia. — A   tax  will  not  be 

of  land  for  taxes  where  no  certificate  or  enjoined  upon  the  sole  ground  that  it  is 

declaration  of  sale  are  set  up.     State  z\  illegal.      There  must   in    addition  be 

Galloway,  42  N.  J.  L.  415.  such  special  circumstances  as  will  brin? 

Hew  York. — The  powers  of  a  court  of  the  case  within  some  recognized  head 
equity  cannot  be  invoked  to  stay  or  of  equity  jurisprudence.  Where,  how- 
prevent  the  assessment  or  collection  of  ever,  it  is  made  to  appear  by  the  bill 
a  tax.  Messeck  z\  Columbia  Co.,  50  that  the  tax  is  illegal  and  it  will  lead  to 
Barb.  (N.  Y.)  190;  Heywood  v.  Buf*-  a  multiplicity  of  suits,  equity  will  en- 
falo,  14  N.  Y.  534;  Brooklyn  v.  tertain  jurisdiction.  .Corrothers  f. 
Meserole,  26  Wend'-^N.  Y.)  132";  Sus-  Board,  etc.  Co.,  16  W.  Va.  527;  Dou^- 
quehanna  Bank  t\  Broome  Co.,  25  N.  las  v.  Harrisville,  9  W.  Va.  i6a.  The 
Y.  312;  Wiggin  I'.  Mayor,  9  Paige  (N.  general  allegation  ofirreparable  injury  is 
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tendered  without  the  condition  annexed  of  a  receipt  in  full  for 
all  the  taxes  assessed.* 

not  sufficient  without  equitable  circum-  tendered   all   of  the   levy   except  such 

stances  be  shown.      McClung  v.  Live-  unauthorized  taxes  and  offered  to  pay 

say,  7  W.  Va.  329.  all  except  that,  under  the  principle,  he 

Injunction  will  not  lie  to  prevent  the  who    seeks    equity    must    do    equity, 

sale  of  personal  property  for  taxes  un-  Swinney  v.  Beard,  71  111.  27;  Commrs. 

less  the  property  is  of  peculiar  value  to  of  OsboVne  Co.  v.  Blake,  19  Kan.  299; 

the  owner,  and  damages  at  law  would  National  Bank  xk  Kimbalf,  103  U.  S. 

not     be    an    adequate    compensation.  732;    Huntington   v.   Palmer,  7  Sawy. 

White  V.  Stender,  24  W.  Va.  6x5;  s.  c,  (U.    S.)  355;    Mobile    v.    Waring,    41 

49  Am.  Rep.  283.  Ala.  139;  Tallasse  Mfg.  Co.  r.  Spige- 

WlBConsin. — The  execution  of  a  deed  ner,  49  Ala.  262;  Alabama  etc,  Ins.  Co. 
of  land  sold  for  taxes  will  Qot  be  en-  v.  Lott,  54  Ala.  499;  Worthen  v.  Bad- 
joined  on  the  ground  that  the  tax  pro-  gett,  32  Ark.  496;  Ottawa  Glass  Co.  v, 
ceedings  were  irregular  or  void  unless  McCaleb,  81  111.  556;  Johnson  v.  Roberts, 
it  also  appears  that  the  proceedings  are  102  111.  655;  Ewing  x>.  Batzner^  24  Ind. 
inequitable  and  that  it  will  be  against  409;  Roseberry  v.  Huff,  27  Ind.  12; 
conscience  to  let  them  goon.  Warden  Faris  v.  Reynolds,  70  Ind.  359;  Mulli- 
V.  Supervisors  etc.,  14  Wis.  618;  Kel-  ken  7'.  Reeves,  71  Ind.  281;  Rinard  v. 
logg  V,  Oshkosh,  14  Wis.  625  ;  Milti-  Nordyke,  76  Ind.  130;  Morrison  v,  Her- 
more  v.  Rock  Co.,  15  Wis.  9;  Dean  v,  shire,  32  Iowa  271;  City  of  Lawrence 
Gleason,  16  Wis.  i;  Bond  x\  Kenosha,  v,  Killam,  11  Kan.  409;  Hagaman  x\ 
17  Wis.  284;  Mclndoe  v.  HazeltOn,  19  Cloud  Co.,  19  Kan.  304;  Overall  v. 
Wis.  567.  But  where  a  tax  was  levied  Ruenzi,  67  Mo.  203;  Palmer  v.  Napo- 
for  an  unauthorized  purpose  and  the  leon,  16  Mich.  176;  Smith  v.  Auditor 
complainant  \^  in  danger  of  losing  a  General,  20  Mich  398;  Merrill  x\ 
Hubstanttal  right,  an  injunction  will  be  Humphrey,  24  Mich.  170;  Pillsbury  v. 
jjranted.  Warden  v.  Fond  du  Lac  Humphrey,  26  Mich.  245. 
Co.,  14  Wis.  618.  If  a  portion  of  tax  is  legal  and  a  por- 

An  injunction  will  not  be  granted  to  tion  illegal,  and  the  legal  can  be  sepa- 

restrain  the  distress  and  sale  of  personal  rated  from  the  illegal,  an  injunction  will 

property  for  taxes  on  the  ground  that  *  not  be  granted  to  restrain  the  collection 

Kuch   taxes   are    illegal.      Quinney    r.  of  the  entire  tax.      Burlington  etc.  R. 

Stockbridge,  33  Wis.  505;  see   Whitta-  Co.  v.  York  Co.,  7  Neb.  487. 

ker  7'.  Janesville,  33  Wis.  77.  The  bill  ■hotild  show  to  what  extent 

Wyoming  Territory. — Equity  will  en-  the  tax  or  assessment  is  illegal  in  order 

join  a  tax  sale  only  to  prevent  a  cloud  on  that  the  court  may  enjoin  that  ]x>rtion. 

the  title  or   some    irreparable  injury.  Cheney  v.  Jones,   14  Fla.  587;  Taylor 

1%'inson  7'.  Hance,  i  Wyoming  270.  v.  Thompson,    42    111.    9;    Wilson    x\ 

1.  State  Railroad  Tax  Cases,  92   U.  Weber,   3   111.   A  pp.  125;   Conway    7'. 

S.  6i6-d.      "Before  complainants  seek  Waverly,    15    Mich.    257;    Merrill    xk 

the   aid  of  the  court  to  be  relieved  of  Humphrey,  24  Mich.  170. 

the  excessive  tax  they  should  pay  what  The  bill  in  Montgomery  x\  Sayre,  65 

is  due.     Before  they  ask   equitable  re-  Ala.  564,  seeking  to  enjoin  the  collec- 

lief  they  should  do  that  justice  which  is  tion  of  an  alleged  illegal  municipal  tax, 

necessary  to  enable  the  court  to  hear  was    wanting    in    equity,     because     it 

them.**      See  also   National    Bank   x\  showed  that,  after  deducting  the  taxes 

Kimball.  103  U.  S.  7^5;  Rowe  x\   Pea-  alleged  to  be  illegal,  a  balance  remained 

body,    102    Ind.    198;    Huntington    v.  of  taxes   legally   due,   which   had   not 

Palmer,  7  Sawy.  (U.  S.)   355;  Conners  been   paid   nor   tendered;    nor    was    it 

7'.  Detroit,  41  Mich.  128;  Hallenbeck  xk  shown  that  the  complainants  had  made 

Ilahn,    2    Neb.   377;    Burlington    etc.  any  effort  to  separate  the  legal  from 

R.  Co.  V,  York  Co.,  7  Neb.  4S7;  Wood  the  illegal  portion;  nor  did  the  bill  con- 

7*.  Helmer,  10  Neb.  65;  Hunt  7^  Easter-  tain  any  tender  or  offer  to  pay.     Com- 

day,  10  Neb.  165;  London  v.  Wilming-  pare  Clement  r.  Everst,  29  Mich.  19. 

ton,  78  N.  Car.  109;  Rio  Grande  R.  Co.  Alabama.  —  The    complainant    must 

7*.  Scanlan,  44  Tex.  649;  George  7^  Dean,  payor  tender  the  amount  really  due, 

47  Tex.  73;  Blanc  7'.  Meyer,  59 Tex.  89.  and  in  default  of  such  tender  and  pay- 

A    party   seeking    to    enjoin    illegal  ment  the  bill  should  not  be  entertained, 

taxes  must  show  in  his  bill  that  he  has  Alabama  etc.  Co.  7'.  Lott,  54  Ala.  500; 
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Montgomery   v.  Sayre,  65   Ala.    564;     percent.    Lawrence  r.  Killam,  11  Kan. 
Tallahassee   etc.   Co.   i*.   Spigener,   49    499;  Challissi'.  Hekelnkaemper,  i4Kan. 


475;  llagainan  z\  Cloud  Co.,  19  Kan. 
394:  Wilson  V.  Longendyke,  32  Kan. 
267. 

Maryland. — Taxes  lawfully  assessed 
must  be  paid  or  tendered  uncondition- 
ally and  the  fact  so  averred  in  the  bill 


Ala.  262. 

Arkansas. — Twombly  t-.  Kimbrough, 
24  Ark.  460.  The  plaintiff  in  his  bill 
must  offer  to  pay  the  taxes  lawfully 
due.  Worten  v.  Badgett,  32  Ark.  497; 
Hare  v.  Carnall,  39  Ark,  196. 

Gonneeticut. — Adams  v.  Castle,  30  for  an  injunction.  A  professed  will- 
Conn.  404.  To  be  entitled  to  the  aid  of  ingness  to  pay  an  uncertain  sum.  is  in- 
a  court  of  equity,  it  is  necessary  that  the  sufficient.  Alleghany  Co.  Coramrs.  r. 
plaintiffs  should  have  offered  to  pay  the  Union  etc.  Co.,  61  Md.  547. 
tax  and  interest  and  applied  to  the  pur-  Michigan. — A  bill  to  enjoin  the  col- 
chaser  for  a  reconveyance.  lection  of  taxes  on  real  estate  upon  the 

Florida. — Cheney  v.  Tones,  14  Fla.  ground  that  a  part  of  the  taxes  are 
587.  Where  a  bill  is  n led  to  enjoin  a  illegal  must  furnish  the  court  wthin- 
tax  on  the  ground  that  a  part  is  illegal,  formation  which  will  enable  it  to  sepa 
the  bill  must  show  to  what  extent  the 
tax  is  illegal. 

nUnolB.— ()  Kane  v.  Treat,  25  111. 
457.  Where  a  portion  of  the  tax  is 
legally  levied  for  authorized  purposes, 
the  complainant  is  bound  before  relief 

can  be  granted  to  show  what  part  is  etc.  Co.  v.  Auditor  General,  37  Mich 
illegal.  Taylor  x).  Thompson,  42  111.  10;  391.  Where  the  bill  distinctly  specifies 
Briscoe  v.  Allison,  43  111.  291;  Reed  v,  the  taxes  claimed  to  be  illegal,  it  will 
T3*ler,  56  111.  288;  Barnett  t*.  Cline,  60  not  be  dismissed  for  the  want  of  a 
III.  205;  Johnson  r^  Roberts,  102  111. 
656.     Compare  Ilesing  xk  Scott,  107  111. 


rate  the  legal  from  the  illegal.  Conway 
V,  Waverly,  15  Mich.  257;  Palmer  f. 
Napoleon,  16  Mich.  176;  Sraitli  r. 
Auditor  General,  20  Mich.  398;  Merrill 
T'.  Humphrey,  24  Mich.  170;  Pillsbury 
T'.  Humphrey,   26  Mich.  245;  Albany 


600;  Gage  V.  Nicholas,  112  111.  269. 

Indiana. — Harrison  xk  Haas,  25  Ind. 
281.  A  court  of  equity  will  not  enjoin 
the  execution  of  a  tax  deed  until  the 
nmount  of  taxes  has  been  paid  or 
tendered  to  the  purchases.  Roseberry 
x\  Huff,  27  Ind.  12;  Montgomery  Co. 
V.   Elston,    32    Ind.   27;    Cauldwell  T^ 


found    offer   to    pay    the    legal   taxes, 
Clement  v,  Everest,  29  Mich.  19. 

MUsUilppl. — Where  a  portion  of  a 
tax  sought  to  be  enjoined  is  legally  due, 
an  action  to  enjoin  such  taxes  will  not 
be  entertained  unless  the  portion  prop- 
erly collectible'  is  paid  or  tendered. 
Mobile  etc.  R.  Co.  v.  Mosely,  52  Miss. 

Mlssonrl. — Where  taxes  are  levied  in 


Curry,  93  111.  365.     If  the  complainant    excess  of  the  legal    limit,  injunction  is 


fails  to  aver  a  tender  and  make  an 
offer  to  pay,  it  is  bad  on  demurrer. 
Rowe  V.  Peabody,  102  Ind.  198. 

Iowa. — Morrison  r.  Hershire,  32 
Iowa  271.  A  court  of  equity  will  not 
restrain  the  collection  of  a  special 
assessment  on    real    estate  unless   the 


the  proper  remedy  as  to  the  excess,  but 
the  court,  as  a  condition  of  relief,  should 
require  the  plaintiff  to  pay  so  much  of 
the  tax  as  is  confessedly  (fue.  Overall 
x\  Rienzi,  67  Mo.  203;  Parmlcy  v.  St. 
Louis  etc.  R.  Co.,  3  Dill?  (U.  S.)  26. 
Nebraska. — Where     the     taxes    are 


-party  complaining  pay   or  tender  the  levied  in  excess  of  the  limit  allowed  by 

portion  legally  due.     Corbin  xk  Wood-  law,  a  party  praying  for  an  injunction 

bine,  33  Iowa  297.  as    to    such    excess    must    tender  the 

Equity  will  not  interfere  to  restrain  amount  of  taxes  justly  due  from  him. 

an    excessive  tax   where    complainant  B.  &  M.  R.  R.  Co.  v.  Vork  Co.,  7  Neb. 

has  not  paid  the  tax  justly  due.    Grim-  487;  Wood  v.  Helmer,  10  Neb.  65. 

mell  ff.  Des  Moines,  57  Iowa  144.  North  Carolina. — An  injunction  will 

Kaniai. — Shelton  v.  Dunn,  6  Kan.  not  be  granted  to  restrain  the  collection 
129.  The  plaintiff  need  not  under  the  of  a  tax,  a  portion  of  which  is  legal  and 
statute  aver  a  tender,  but  if  no  tender  a  portion  illegal,  until  the  applicant  has 
was  in  fact  made  before  the  action  was  paid  that  which  is  legal,  and  the  corn- 
brought,  the  defendant  may  plead  the  plaint  must  point  out  what  part  is  valid 
omission  in  abatement  of  the  action,  and  what  invalid.  Covington  v.  Rock- 
In  Miller  v.  Madden,.  35  Kas.  455,  it  ingham,  93  N.  Car.  135. 
was  held  that  before  a  party  could  en-  Oblo. — Where  the  .tax  imposed  ex- 
join  the  issuing  of  a  tax  deed  he  must  ceeds  the  rate  allowed  by  law,  the  party 
pay  or  tender  the  full  amount  of  taxes  seeking  an  injunction  must,  as  a  condi* 
and  charges  with  interest  thereon  at  24  tion    of  obtaining   relief,  pav  what  is 
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(rf)  Enforcement  of  Taxes  Against  Persofialty, — An  injunction 
will  not  lie  to  prevent  the  sale  of  personal  property  of  a  third 
person,  levied  on  by  an  oflFicer  for  unpaid  taxes,  when  the  prop- 
erty is  not  of  peculiar  value  to  the  owner,  and  it  does  not  mani- 
festly appear  that  great  injury  would  result  to  the  owner  from 
consequential  or  collateral  damages  occasioned  by  such  sale.  In 
such  case  the  owner  has  a  complete  and  adequate  remedy  at  law 
to  which  he  may  resort  for  redress.^ 

justly  due.    Frazier  r.  Seibcrn,  i6  Ohio  .258;  Youngblood  v.  Sexton,  32  Mich. 

St.  615.  406;  s.  c..  20  Am.  Rep,  654;  Hagenbuch 

Oregon. — Where  a  party  controverts  i\  Howard,  34  Mich.  1;  Clarke  t'.Ganz, 

the  legality  of  certain  taxes,  it  ib    his  21    Minn.   387;    Wells   v.   Dayton,    11 

duty,  before  bringing  suit  to  enjoin  the  Nev.  161;  New  York   L.   Ins.  Co.   v, 

collection  thereof,  to   tender  the   part  New  York,  4  Duer  (N.  Y.)  192;  6.  c,  z 

admitted    to   be    valid,    otherwise   the  Abb.    Pr.    (N.    Y.)    250;    Wilson    v, 

action    will    be    dismissed.     Brown   xk  Mayor   etc.    of  New   York,  4  E.    D. 

School  District,  12  Oreg.  345.  Smith  (N.  Y.)  f)75;  s.  c,  i  Abb.  (N.  Y.) 

Boutli  Carolina. — In  State  i*.  Hodges,  Pr.    4;   Mutual  Benefit  L.  Ins.  Co.  v. 

14  Rich.  (S.  Car.)  256,   where  a  tax  ex-  Supervisors  of  New    York,    8   Bosw. 

edition  did  not  specify  for  what  it  was  (N.  Y.)   683;  s.  c,  33    Barb.    (N.  Y.) 

issued,    except     for     nonpayment     of  322;     3     Abb.     App.     Dec.     (N.    Y.) 

taxes,  and  it  appeared  that  it  was  in  fact  344;  Pac.  Mail  etc.  Co.  r.  New  York, 

ksued   for  a  double  tax;  Ac/^,  that  the  57  How.   Pr.   (N.  Y.)    511;    Worth  v, 

court  could  not  apportion  the  tax,  but  Fayetteville,   2    Winst.    (N.  Car.)   Eq. 

would  restrain  the  collection  under  such  70;    Van    Cott  x\   Milwaukee  Co.,   18 

execution,   with   leave  to    the  tax  col-  Wis.  259;  Chicago  etc.  R.  Co.  t-.  Fort 

lector  to  issue  a  new  execution  for  the  Howard,  21    Wis.  45;    Peck  T'.  hiliool 

true  amount.  District,    21     Wis.    523;    Guimrr  \     r\ 

Texas. — Where  taxes  are  assessed  in  Stockbridge,  33  Wis.  505;  Union  1  jicific 

excess  of  those  authorized  by  statute,  it  R.  Co.  t'.  Lincoln  Co.,  2  Dill.  (I'.  S.) 

is  the  duty  of  the  party  seeking  to  en-  279;  Lockwood  x\  St.  Louis,  24  Mo.  20. 

join  the  illegal  tax  to  pay  that  which  is  A    bill  in  equity   will  not  lie  to  re- 

lawfully  due.     Rosenberg   r*.    Wcekes,  strain    a   sale    of    personal     properly 

67  Tex.  578;  Harrison  t*.  Vines,  46  Tex.  seized  for  the  collection  of  a  tax  in  the 

22.  absence,   at   least,  of  anv  showing  that 

Wisconsin. — Where  it   appears    that  the    property    possessed  any    }>eculiar 

there  is  ati\'  portion  of  the  tax  which  value  not  capable  of  compensation    in 

the  plajntiflr  in  justice  ought  to  pay  he  damages;  the  remedy   at  law  is  ample, 

will  be  required  to  pay  it  as  a  condition  Henry  :•,  Gregory,  29  Mich.  68. 

oX   obtaining     relief.     My  rick    i'.     La  The  court,  in  Lewis  v.  Spencer,  7  W. 

Crosse.  17  Wis.  456;  Mills  i'.  Charleton,  Va.  689,  sustained  an  injunction  to  the 

29  Wis.  402;  Dean  r.  Borchsenius,  '30  sale  of  a  horse  levied  on  for  taxes  when 

Wis.  238;   Kaehler  t*.  Dobberpuhl,   56  the  bill  averred  that  the  said  taxch  had 

Wis.  483;   Mills   r.  Gleason,   11    Wis.  been  fully   paid.     In  that  case  Pa  ill, 

470;  Hartr.  Smith.  44  Wis.  213;  Fifield  Judge,  in  delivering  the  opinion  of  the 

V.  Marinetta  Co.,  62  Wis.  532;  court,  conceded  that  the  judicial  history 

Wyoming. — A  party  seeking  relief  by  of  Virginia  and  West  Virginia  fur- 
injunction  from  an  unjust  assessment  nished  no  precedent  for  the  question 
should  pay  what  is  rightfully  due.  N.  adjudicated  in  that  case.  He  also  ad- 
P.  R.  Co.  V.  Ryan,  2  Wyo.  408.  mitted  that,  if  the  levy  had  been   made 

1.  White  V,  Stender,  '24  W.  Va.  615;  under  an  execution,  tlie  plaintiff  would 

s.  c,  49  Am.  Rep.  283;  Cooley  on  Tax-  have  been  "debarred  an  entrance  into  a 

ation   538;    2  Dillon  on   Mun.  Corp.,  ^  court  of  equity   for  the  reason  that  he 

924;  High  on  Inj..  ^  50*;;  Selma   Build-  may   apply    to   the   court  whence  the 

ing  etc.    Assoc.  T'.  Slorgan,  57  Ala.  33;  execution  issued   and  have  the  wrong 

Mobile  T*.  Baldwin,  ^7  Ala.  61;   Ritter  rorrected."     Morrison     v-     Speer,    10 

V.  Patch,  12   Cal.  29$;   Berri   v.  Patch,  Gratt.  (Va.)  228.  He  made  a  distinction 

12    Cal.    299;    Henry   v.   Gregory,    29  between  a  levy  under  an  execution  and 

Mich.  68;  Baldwin  7'.  Tucker,   10  Fla.  a    levy    for    taxes,  and  to  sustain  the 
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(r)  Properly  Exempt ^  from  Taxation. — Injunction  will  lie  to 
restrain  the  collection  of  a  tax  levied  upon  property  not  subject 
to  taxation.* 

(/)  Unconstitutional  Tax, — The  collection  of  a  tax  will  be 
restrained  when  the  purpose  for  which  it  is  to  be  expended  is 
unconstitutional.* 

{g)  Municipal  Taxation — (See  MUNICIPAL  CORPORATIONS). 
— Courts  of  equity  will  not  ordinarily  enjoin  the  proceedings  of 
municipal  bodies  and  of  inferior  political  jurisdictions  empowered 
by  law  with  the  levying  of  assessments.* 

(Ji\  Void  Taxes. — Where  the  proposed  debt  of  a  municipality 
is  wnolly  illegal,  it  may  be  enjoined.     So  where  taxes  are  levied 

remedy    by    injunction   in    the    latter  stitutional  the  plaintiff  cannot  be  com- 

ciise.     While  he  admitted  it  would  not  pellcd  to  pay  it,  and  he  need  not  antici- 

lie  in  the  former,  he  seems  to  rely  on  pate   in  this  waj   (by   injunction)  this 

section  2  of  chapter  158  of  the  acts   of  defence   to   a   suit  at  law.     The  assess- 

1871,  which  declares  that  no  court  shall  ment   is   not  yet    laid    or   its  amount 

enjoin  the  sale  of  any  real  estate  for  ascertained.      Indeed,  the   work  is  not 

taxes  unless   it   be  averred   in  the  bill  done  or  even  commenced,  and  therefore 

that  all  taxes  and  levies  assessed  there-  there  cannot  be  a  pretence  of  a  cloud 

on   have   been  paid.     He   says:   "This  upon  the  title  of  the  land.    Ifanasscss- 

would  seem  to  imply  that  in  regard  to  ment  were   laid,  however,  for  the  ex- 

rcil   estate,   at   least,   where  this   alle-  pense   of  this    improvement,  it  is  well 

•  ition  is  made  such  injunction  may  be  settled  that  a  bill   in  equity  and  anin- 

ii  varded;  and  no  sufficient  reason  is  per-  junction  are   not  the  proper  means  to 

chived  why  the  same  course  may  not  be  review  or  correct  such  proceedings  of  a 

pursued  in  regard  to  personal  property,  municipal  corporation.  There  are  suflS- 

where  a  sale,  as  we  have    seen,    may  cient   common   law  remedies  in   such 

also  result  in  great  inconvenience    to  cases,  and  a  court  of  equity  will  not  ex- 

thc  citizen."  tend  its  jurisdiction  to  review  such  pro- 

1.  Valle  T'.  Ziegler,  84  Mo.  214.  ceedings,  unless  they  are  productive  of 
Where  certain  property  was  assessed  peculiarorirreparable  injury  to  the  land 
for  state,  county  and  city  Jtaxes,  and  the  of  the  plaintiff,  or  must  lead  to  a  mul- 
property    was   afterwards   declared   by  tiplicity  of  suits." 

the  supreme  court  to  be  exempt  from  The  court  has  no  jurisdiction  by  bill 
taxation,  notwithstanding  which  the  in  equity  to  restrain  a  town  or  the  col- 
proper  authorities  continued  to  levy  lector  thereof  from  the  collection  of  a 
taxes  on  the  property,  an  injunction  tax  which  is  illegally  assessed,  as  the 
was  granted.  Paterson  etc.  R.  Co.  f.  party  has  a  plain  and  adequate  remedy 
Jersey  City,  1  Stockt.  (N.  J.)  434;  at  law.  Following  Savings  Bank  v. 
111.  Cen.  R.  Co.  v.  Hodges,  113  111.  323;  Portsmouth,  52  N.  H.  17;  disapprov- 
Mechanics'  Bank  f.  Kansas,  73  Mo.  ing,  19  N.  H.  170;  distinguishing  :i  N- 
555.  II.   81;   45   X.  H.  126;  and  citing  Coal 

2.  Riggsbee  v.  Durham,  94  N.  Car.  Tax,  538;  Dill.  Mun.  Corp.,  §  737;  n 
800.  An  injunction  will  lie  to  restrain  Alb.  Law  J.  256;  Loud  v.  Charleston, 
the  collection  of  a  tax,  under  an  uncon-  99  Mass.  208;  Scofield  f.  Lansing.  17 
stitutional  law.  Markoe  i*.  Hartranft,  Mich.  439;  Dodd  v.  Hartford,  25  Conn. 
6  Am.  L.  Reg.  (Pa.)  4S7.  232;  Brown  v.  Concord.  53  N.  II. 375. 

3.  West  V,  Ballard,  32  Wis.  168;  And  see  Hagenbuch  i*.*  Howard,  34 
Lambeth    v.    De    Bellevue,   24  La  An.  Mich.  i. 

394;  Heywood  t'.  Buffalo,  14  N.  Y.534;  The   collection   of  a  tax   wijlnotbe 

Blake  v.  Brooklyn,    26   Barb.  (N.  Y.)  enjoined  where  there  is  doubt  as  to  the 

301;    Brodnax    v.   Groom,   64   N.  Car.  validity  of  the   ordinance    for  the  levy 

244;  Brooklyn    v.    Meserole,   26  Wend,  thereof;  it  must  be  a  clear  case  of  ille- 

(N.    Y.)     132;    Mitchell    r.    Board  of  'gality    to   authorize    the   action  of  the 

Commrs.,  74  N.  Car.  489.      In  Blake  v.  court.     Burton  t*.  Pittsburg,  4  Brewst. 

Brooklyn,  26  Barb.  loi,  Elliot,  J.,  said:  (Pa.)  373;  s.  c,  3  Pitts.  (Pa.)  242;  S.  P- 

"If  the  assessment  be  illegal  or  uncon-  Shea  t*.  Burke,  3  Luz.  L.  Reg.  (Pa.)  242. 

872 


Taxes. 


IN/UNCriONS. 


Tazet. 


upon  exempt  property  or  for  a  purpose  not  authorized  by  law, 
their  collection  will  be  restrained.^ 


1.  Hudson  r.  Marrietta,  6403.285; 
Foster  v.  Kenoska,  12  Wis.  616;  Liv- 
ingston Co.  V.  Weider,  64  111.  427; 
Marshall  v,  Silliman,  61  111.  218;  Bron- 
enberg  v.  Madison  Co.,  41  Ind.  502; 
Finney  v.  Lamb,  54  Ind.  i;  McPike  v. 
Pen.,  51  Mo.  63;  Garrigfus  z\  Parke  Co., 
39  Ind.  66. 

An  election  was  held  in  an  incorpo- 
rated town,  resulting  in  a  majority  vote 
in  favor  of  issuing  bonds  for  railroad 
purposes,  there  being  at  that  time  no 
law  authorizing  such  a  vote.  By  a  sub- 
sequent act  of  the  legislature  a  new 
town  was  incorporated  including  the 
old  town  to  issue  bonds  as  voted,  under 
which  the  new  town  subscribed  to  the 
capital  stock  of  a  railroad  company  and 
issued  its  bonds  in  payment  thereof. 
Ilcldy  that  such  bonds  were  not  entitled 
to  be  registered  in  the  state  auditor's 
othce,  and  that  a  tax  payer  of  the  town 
had  a  right  to  have  the  collection  of 
such  a  tax  on  his  property  enjoined. 
I 'lack  f.  Hughes,  67  111.  3S4. 

.\  tax  will  be  enjoined  when  the 
purpose  for  which  it  is  to  be  ex- 
pended is  unconstitutional.  Riggsbee 
-  .  Durham,  94  N.  Car.  800.  In  order 
that  property  may  be  taxed  it  must  be 
subjected  to  taxation  by  statute.  Valle 
T'.  Zeiglcr,  84  Mo.  Jiy. 

If  a  tax  is  levied  upon  property  not 
subject  to  taxation,  or  the  tax  itself  is 
unauthorized  by  law,  or  where  the  prop- 
erty fraudently  is  as.sessed  too  high,  it 
may  be  enjoined.  111.  Cent.  R.  Co.  t*. 
Hodges,  113  111.  323. 

Where  one  of  the  conditions  of  a 
tax  voted  was  that  the  defendant 
should  have  a  6rst  class  railroad  in 
operation  and  a  first  class  depot  at  a 
certain  place  by  a  specified  time,  which 
terms  it  had  failed  to  comply  with,  it 
was  held  that  the  conditions  must  be 
complied  with  before  the  tax  could  be 
collected.  Cox  t'.  Forest  etc.  R.  Co.,  66 
lewa  289. 

Where  taxes,  which,  if  levied,  would 
be  for  an  unauthorized  purpose  and  their 
collection  restrained  and  the  creation 
of  an  apparent  lien  prevented,  thi  Jevy 
may  be  enjoined.  Thatcher  v.  Adams 
Co.,  19  Neb.  485. 

A  bill  which  charges  that  the  collec- 
tion of  an  illegal  tax  would  involve  the 
plnintiff  in  a  multiplicity  of  suits  as  to 
the  title  of  certain  lots  and  prevent 
their  sale,  and  which  would   cloud    the 


title  of  his  real  estate  states  a  case  for  re- 
lief. Union  Pac.  R.  Co.  v.  Cheyenne, 
113  U.  S.  517. 

The  collection  of  an  entire  school 
district  tax  assessed  without  authority 
of  law  may  be  enjoined.  Carlton  r. 
Newman,  77  Me.  408.  Where  a  town 
board  had  no  authority  to  allow  a 
claim,  or  where  its  allowance  was 
fraudulent  and  collusive,  a  tax  to  pav 
the  same  may  be  enjoined.  Osterhou^t 
V.  Rigney,  '98  N.  Y.  222.  Where 
under  the  statute  a  tax  payer  is  en- 
titled to  examine  the  assessment  roll 
before  it  is  completed  and  show  the 
assessor  that  the  proposed  assessment 
is  illegal  and  unjust,  an  excessive  tax 
levied  where  this  privilege  is  denied 
may  be  enjoined.  Woodman  r.  Atty. 
Gen.,  52  Mich.  28. 

Equity  will  enjoin  the  collection  of 
a  tax  upon  property  exempt  from  taxa- 
tion, to  prevent  a  multiplicity  of  suits, 
to  prevent  destruction  of  a  franchise, 
to  protect  the  quiet  enjoyment  of  an 
easement,  etc.  North.  Pac.  R.  Co.  v, 
Carland,  5  Mont.  147. 

Fraud  and  Mistake. — Relief  may  be 
allowed  upon  the  ground  of  fraud  and 
mistake.  Thus  fraudulent  representa- 
tions made  by  a  railway  company  to 
the  electors  of  a  township,  for  the  pur- 
pose of  inducing  them  to  vote  a  tax  in 
aid  of  the  construction  of  a  railroad, 
aftbrd  sufficient  reason  for  enjoining 
the  collection  of  the  tax.  Sinnet  v. 
Moles,  -^  Iowa  25.  So  w  here  the  ques- 
tion of  a  tax  i>  submitted  ,:o  a  vote  ut 
the  citizens  of  a  town,  but  the  tax  is 
not  voted  and  the  judges  of  the  election 
so  declare,  but  by  mistake  of  their 
clerk  the  vote  is  certified  to  the  county 
authorities  as  in  favor  of  the  tax,  its 
collection  may  be  enjoined.  Cattell  v. 
Lowry,  45  Iowa  47S.  A  tax  payer  may, 
however,  be  estopped  by  acquiesce. 
Lamb  v.  B.  C.  R.  &  M.  R.  Co.,  39  Iowa 

Equity  will  not  Interfere  to  restrain 
the  collection  of  a  tax  levied  for  the 
payment  of  a  municipal  sub.scription  in 
aid  of  the  construction  of  a  railroad 
bridge,  when  the  election  had  been 
properly  held  and  they  had  voted  the 
subscription.  Harcourt  v.  Good,  m^ 
T'ex.  455.  Sec  Zorger  t*.  Township  of 
Rapids,  36  Iowa  175. 

Nor  will  it  enjoin  the  collection  of  a 
tax  levied  by  municipal  authority  for 
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(/)  Extension  of  City  Limits, — Where  the  city  limits  are  ex- 
tended  by  legislative  enactment  so  as  to  embrace  agricultural  and 
farming  lands,  and  subject  them  to  larger  burdens  of  municipal 
taxation,  equity  will  not  enjoin  the  collection  of  a  municipal  tax 
because  of  its  being  farm  property.* 

(y )  Impnn'cments, — To  enable  a  municipal  corporation  to  pay 
for  a  local  public  improvement,  it  may,  by  assessment,  take  from 
an  individual  whose  lands  are  subject  to  assessment,  and  specially 
benefited  by  the  improvement,  such  a  portion  of  the  costs  thereof 
as  is  the  equivalent,  but  not  in  excess  of  the  special  benefits  con- 
ferred by  the  improvement.  An  assessment  levied  upon  lands 
as  an  entirety,  which  is  properly  chargeable  only  upon  a  portion 
of  the  premises,  has  been  enjoined.* 

{k)  Bounties. — Equity  will  restrain  by  injunction  the  collection 
of  a  municipal  tax  for  the  payment  of  bounties  to  soldiers,  or 
for  the  purpose  of  freeing  a  town  from  a  draft  of  its  citizens  in 
times  of  public  peril.*  Equity  will  not  interfere  with  a  bounty 
tax,  authorized  by  act  of  the  legislature,  when  the  terms  of  the 
statutes  are  complied  with  in  all  their  essential  points.* 

(/)  Federal  Taxation, — A  circuit  court  may  enjoin  the  collec- 
tion of  taxes  upon  national  banks,  assessed  at  a  greater  rate  than 
is  lawful  under  the  national  banking  act.* 

the  payment  of  principal  and  interest  ing  the  paving  to  be  done  are  null  and 

upon  bonds  issued  pursuant  to  legisla-  void,  and   a  court   of  equity  has  upon 

tive  authority,  in  aid  of  the  construction  application  of  the  nonassenting  owners 

of  railroads,  because  certain  members  of  jurisdiction   to   prevent   by   injunction 

the  municipal  government   issuing   the  the'  sale  of  their   property  to  pay  for 

bonds  were  disqualified   from    holding  such  paving.      Holland   v,   Baltimore. 

office.     Lockhart  v.  Troy,  48  Ala.  579.  11  Md.  186.    See  Xewton  Co.  Draining 

See  Wilkinson    v.    Peru,     61    Ind.    i;  Co.  r.  Nopsinger,  43  Ind.  566;  Robbins 

Cumines   r.  Jefferson  Co.,  6-5  Barb.  (N.  r.  Sgnd  Creek  Turnpike   Co.,  34  Ind. 

Y.)  287.  461. 

1.  Graff  r.  Frederick,  44  Md.  67;  8.  McMahon  r.  Welsh,  11  Kan.  2S0; 
Manly  r,  Raleigh,  4  Jones  (N.  Car.)  Center  Township  i*.  Hunt,  16  Kan.  430. 
Eq.  370.  Cooley  on  Taxation  120.  And  See  contra^  Tniesdell's  Appeal,  58  Pa. 
it  will  not  enquire  into  the  motives  St.  188.  But  where  a  town  is  au- 
which  may  have  induced  a  city  to  take  thorized  by  act  of  legislature  to  levy  a 
within  its  corporate  limits  such  lands  tax  for  relieving  its  inhabitant.^  from 
in  an  action  to  restrain  the  collection  of  draft,  the  collection  of  the  tax  will  not 
taxes  levied  on  the  same  by  the  city,  be  enjoined,  but  the  persons  aggrieved 
Logansport  z\  Seybold,  59  Ind.  225.  will  be  left  to  pursue  their  remedv  at 

Where  authority  is  given  to  annex  law.     Hoagland  v.  Delaware,  2  C  E. 

certain  lands  to  a  city  and  an  annexa-  Green  (N.J.)  io6. 

tion  of  part  of  them  will    be  void,  and  4.  Vieley  r.  Thompson,  44  III.  9. 

an  injunction  will  lie  to  enjoin  the  col-  5.  Boyer  t*.  Boyer,  1 13  U.  S.  689;  New 

lection  of  a  municipal  tax  levied  on  such  York  v.  Commrs.  of  Texas,  4  Wall.  (U. 

land.  Peru  r\  Bearss,  55  Ind.  576.     See  S.)  244;  Bradley  v.  111.,  4  Wall.  (U.  S.) 

Windman  v.  Vincennes,  58  Ind.  480.  459:  First  National  Bank  v.  Common- 

2.  High  on  Injunctions,  ^  ^54.  Cham-  wealth,  9  Wall.  (U.  S.)  353;  Lionberger 
berlain  v.  Cleveland,  34  Ohio  St.  551;  i-.  Rouse,9  Wall.  (U.  S.)  468;  Ba^nall 
Griswold  z\  Pelton,  34  Ohio  St.  482.  7'.  Wisconsin,  78  U.  S.  240;  Van  SUke 
Unless  the  owners  of  a  majority  of  the  v.  Wisconsin,  78  U.  S.  240;  Hepburn  r. 
feet  fronting  on  the  street  to  be  paved  School  Directors  of  Carlisle,  23  Wall. 
assent  in  writing  to  the  paving,  the  pro-  (U.  S.)  480;  Adams  v,  Nashville,  95 
ceedings  of  the  city  authorities  direct-  U.  S.  19;  People  r.  Weaver,   100  C  S. 
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27.  Fizttires. — Where  a  party  includes  certain  fixtures  in  a 
mortgage  of  real  estate,  he  may  be  enjoined  from  removing  the 
same,  as  such  removal  might  impair  the  mortgage  security.^  And 
fixtures  attached  to  the  soil  by  the  mortgagor  after  the  execution^ 
of  the  mortgage  became  a  part  of  the  mortgage  security.* 

TAe  rule  as  to  fixtures  is  the  same  between  the  mortgagor  and 
mortgagee  as  between  grantor  and  grantee.^ 

An  infant^  who  has  obtained  possession  of  a  furnished  house 
under  a  lease  on  the  supposition  that  he  was  of  age,  may,  upon 
the  lease  being  declared  void,  be  enjoined  from  parting  with  the 
furniture.*  Where  the  fixtures  belong  to  the  landlord,  they  can- 
not be  levied  upon  and  sold  on  an  execution  against  the  tenant.*" 

Where  it  is  sought  to  enjoin  the  removal  of  chattels  from  the 
freehold,  it  must  be  clearly  shown  that  they  are  fixtures.® 

An  injunction  restraining  the  removal  of  fixtures  from  real 
estate  does  not  amount  to  a  conversion  of  such  fixtures  so  as  to 

539;    Pelton   V.  Cleveland  Nat.  Bank,  tion,  the  mortgagor  in  possession   at- 

loi    U.  S.    143.  Cummings  v,  Toledo  tempts  to  remove  machinery  from  the 

Nat.   Bank,    loi    U.   S.    153;   German  premises,  which  the  purchaser  claims 

Nat.  Bank  of  Chicago  I'.   Kimball,  103  as   part  of  the   realty,   the  mortgagor 

U.  S.  732;  Rosenblatt  t>.  Johnston,  104  may  be  enjoined.  Mutual  Life  Ins.  Co. 

U.  S.  462;  Albany  Co.   v.   Stanley,  105  v.  Newburgh  Bank,  18  Hun    (N.    Y.) 

U.S.  305;  Hills  V.  Nat.  etc.  Bank,  105  371. 

U.  S.  319;  Evansville  Bank  v.   Britton,  A  contract  under   seal,  by  which  T. 

105  U.  S.  322.  W.  M.  &  Co.  agree  to  pay  certain  sums 

A  national  bank  may  maintain  a  suit  as  purchase  money  of  land  belonging 
on  behalf  of  its  shareholders  to  enjoin  to  plaintiffs,  and  to  repay  certain 
the  collection  of  tax  unlawfully  ex-  moneys  which  were  to  be  advanced  to- 
acted  on  its  shares.  Where  a  sharefiolder  them  by  plaintiffs  as  a  loan  on  condi- 
has  made  the  requisite  affidavit  and  the  tion  that  they  (T.  W.  M.  &  Co.> 
proper  demand  upon  the  assessors  for  should  put  certain  buildings  and  ma- 
deduction  from  his  tax  by  reason  chinery  upon  said  land,  free  from  other 
of  his  debts,  and  shows  that  no  assess-  liens  and  which  should  be  liable  for  the 
ments  should  be  made  on  his  share  and  whole  debt;  and  T  W.  M.  &  Co.  fur- 
he  has  not  yet  paid  the  money,  he  is  ther  agreed  to  hold  the  premises  as- 
entitled  to  relief  by  injunction  to  re-  tenants  of  the  plaintiffs,  and  plaintiffs 
strain  the  collectiori  of  the  tax.  Hills  covenanted  on  full  payment  of  said 
V.  Nat.  Albany  Exchange  Bank,  105  moneys  to  convey  the  premises  to  T- 
U.  S.  319.  W.  M.  &   Co;  in  action  to  foreclose  it 

Internal  RaTenne. — A  bill  in  equity  was  held  that  if  the  machinery  which 

will   not   lie   to  enjoin   a  collector   of  had  been  put  upon  the  premises  so  as  to 

internal  revenue  from  collecting  a   tax  become  a  part  of  the  freehold  has  been 

assessed  by  the  commissioner  of  inter-  removed    therefrom,    so  as  to  render 

nal  revenue  against  a  manufacturer  of  plaintiffs    security    inadequate,     they 

tobacco,  although  the  tax  is  alleged  in  were   entitled   to   restrain   all   persons 

the  bill  to  have  been  illegally  assessed,  whose  claims  or  liens   are  subordinate 

The  remedy  of  a  suit  to  recover  back  to  their  own  from  selling  or  intermcd- 

the  tax  after  it  is  paid,  which  the  stat-  ding  with  such  machinery.      Kimball 

ute  provides,  is  exclusive.      Snyder  t».  v.  Darling,  32  Wis.  675. 

Marks,  109  U.  S.  189.      See   Litchfield  2.  Snedeker  r.  Warring,  12  N.Y.  170. 

V.  Webster  Co.,  loi  U.  S.  773.  8.  Laflin?'.  Griffiths,  35  Barb.  (N.  Y.> 

1.  Robinson  v,  Preswick,  3  Edw.  Ch.  50. 

247;  Frankland  f.  Moulton,  5   Wis.  1;  4.  Lampriere  v.  Lange,  12  Ch.  Div» 

Ottumwa  Woolen  Mill  Co.  v.  Hawley,  675;  High  on  Inj.,  §  433. 

44  Iowa  57.   And  under  the  New  York  5.  Richardson  v»  Ardley,  38  L.  J.,  X» 

code  of  procedure,  when  after  a  fore-  S.  508. 

closure  sale,  but  before  the   confirma-  6.  Kimpton  v.  Eve,  2  Ves.  &  B.  349. 
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entitle  defendant  in  the  injunction  suit  to  maintain  trover  there- 
for." 

28.  Treipaas  in  its  broad  sense  is  any  misfeasance  or  act  of  one 
man  whereby  another  is  injuriously  treated  or  damnified.*  In 
the  more  restricted  sense  in  which  it  is  generally  used,  it  is  any 
unauthorized  entry  upon  the  real  estate  of  another  to  his  damage. 
The  distinction  between  trespass  and  waste  is  that,  while  the 
latter  is  a  distinctive  use  of  realty  by  one  lawfully  in  possession 
thereof,  the  former  is  an  injuiy  to  the  property  of  another  by 
one  who  has  no  right  to  its  use.* 

{a)  Origin  and  Nature  of  the  Jurisdiction. — The  granting  of 
injunctions  in  casts  of  trespass  seems  to  have  originated. from  the 
exercise  of  jurisdiction  in  cases  of  waste,  where  privity  of  title 
and  destruction  of  the  estate  were  the  questions  involved.  Ques- 
tions relating  to  the  destruction  or  deterioration  of  the  estate  are 
involved  in  every  application  for  an  injunction  to  restrain  a  tres- 
pass, and  relief  is  granted  upon  the  ground  that  the  commission 
or  continuance  of  the  trespass  would  cause  irreparable  injury  to 
the  complainant.** 

1.  Lacey  t'.  IK'audrv,  53  Cal.  693.  tion  at  law  can  be  obtained,     Mussel- 

2.  3  Bla.  Com.  208;  2  Bow.  Law  Diet,     man  i'.  Marquis,  i  Bush  (Ky.)  463. 
747.  Equity  will  not  enjoin  a  mere  tres- 

8.  I  fill  T'.  Bowrte,  i  Bland  (Md.)  593.  pass  to  realty  as  such  in  the  absence  of 

4.  Cattle  t'.  Harrold,  72  Ga.  830.  any  element  of  irreparable  injury.   An- 

The  foundation  of  the  jurisdiction  in  thony  v.  Brooks,  5  Ga.  576;  Waldron 

equity  to  issue  an  injunction  in  aid  of  r.  Niarsh,  5Cal.  119;  Hatcher  v.  Hamp- 

the  action  of  trespass*  is  the  probability  ton,  7  Ga.  49;  Catching  w  Terrell,  10 

of  irreparable  injury,  the  inadequacy  of  Ga.  576;  Centreville  etc.  Turnpike  Co. 

pecuniar}'  compensation  or  the  preven-  '  r.  Barnett,  2  .Ind.  536;  Bolster  v.  Cat- 

tion  of  a   multiplicity  of   suits  where  terlin,  10  Ind.   117;  Avery  v.  Onillon, 

the  rights  are  controverted   by  numer-  10   La.    An.    127;   Shipley   v.  Rittcr,  7 

ous    persons.     Thorn    t'.    Sweeney,    12  Md.  408;  Herr  r.  Bierbower,  3  Md.  Ch. 

Ncv.  25f>;  Leininjjer's  App.,  106  Pa.  St.  456;  Carlisle  t*.  Stevenson,  3  Md.  Ch. 

398;  Livingston  x\  Livingston,  6  Johns.  499;  James  r.  Dixon,  20  Mo.  79;  Scud- 

Ch.   (N.  Y.)  447;  Althen  i-.  Kelley,  32  der   r.   Trenton   etc.   Co.,  1  N.  J.  Eq. 

Minn.  2S0;  Harrington  t\  St.  Paul  etc.  (Sax.)  694;  Hart  v,  Albany,  9  Wend. 

R.  Co.,  17   Minn.  227;  Ryan  t'.  Brown,  (N.  Y.)  571;  Jerome  v.  Ross,  7  Johns. 

18  Mich.  196;  Nichols  f.  Jones,  19  Fed.  (N.  Y.)  Ch.  315;  Wiggin  v.  New  York, 

Rep.  857;  Switzer  v.  McCulloch,  76  Va.  9  Paige  (N.  Y.)  16;  Marshall  v.  Peters, 

777;  Parker   v,    Winnipeseogee   Co.,  2  12  How.  (N.  Y.)  Pr.  2i8;  Sixth  Ave.  R. 

Black    (U.    S.)    545;    Saratoga   Co.   v,  Co.  v.  Kerr,  28  How.  (N.  Y,)  Pr.  3S2: 

Devoe,   77    N.    Y.'  219;    McHenry    v.  Howell  r.  Howell,  5  Ired.  (N.  Car.)  Eq. 

Hazard,  45  N.   Y.  580;  New   York*^  etc.  258;    Smith   r.    Pettengill,    15    Vt.  82; 

R.  Co.  V.  Schuyler,  17  N.  Y.  ^92;  s.  c,  Ross   t*.    Page,  6   Ohio    166;   Com.  r. 

34  N.  Y.  30;  West    V.  New   York,  10  Pittsburgh  R.  Co.,  24  Pa.  St  159;  Bird 

Paige  (N.  Y.)  539;  Thompson  t'.  Engle,  v.  Wilmington  etc.  R,  Co.,  8  Rich.  (S. 

4  N.J.  Eq.  271;  Youngblood  v.  Sexton,  Car.)  Eq,  46;  s.  c,  64  Am.   Dec.  739; 

32    Mich.   406;   Hughlctt   t'.    Harris,   1  Burnley  r.  Cook,  13  Tex.  586;s.  c«63 

Del.  Ch.  349.  Am.  Dec.  79;  Wilson  r.  Mineral  Point 

A  court  of  equity  may  enjoin   from  39  Wis.   160;  Johnson  r.  City  of  Ro- 

the    commission    of    trespasses    where  Chester,  13  Hun  (N.  Y.)  2S5;  I'oirier  r. 

there   exists    a    determination    on    the  Fetter,    20   Kan.    47;    Daubenspeck  r. 

part  of  the   party  enjoined  to  commit  Grear,  18  Cal. 444;  Whiter.  Flannigain. 

them  in  order  to  prevent  excessive  liti-  i   Md.  525;  Green  f.  Keen,  4  Md.  9S; 

gation.  or  if  from  his  insolvency   it  is  Weigel  r.  Walsh,  4^  Mo.  560;  DeVenev 

probable  that  no   adequate  .compcnsa  t'.  Gallagher,   20  N.  J.    Eq,   33;   West 
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(^)  Test  of  Jurisdiction, — *'If  the  remedy  at  law  is  sufficient, 
equity  cannot  give  relief,  but  it  is  not  enough  that  there  is  a 
remedy  at  law;  it  must  be  plain  and  adequate,  or  in  other  words, 
as  practical  and  efficient  to  the  ends  of  justice  and  its  prompt 
administration  as  the  remedy  in  equity.     .     .     .     To  prevent  a 

consequence  like  this,  a  court  of  equity  steps  in,  arrests  the  pro- 
ceedings in  limine,  brings  the  parties  before  it,  hears  their  allega- 

Point  Iron  Co.  v.  Reymert,  45  X.  Y.  trespass  upon  land  *will  be  enjoined 
703;  Boulo  T'.  New  Orleans  R.  Co.,  ^5  where  the  injury  is  irreparable  and  of 
Ala.  480;  Shaubut  t'.  St.  Paul  etc.  R.  such  a  character  that  the  damages  can- 
Co.,  21  Minn.  502;  Whitfield  v.  not  be  estimated.  Mooncy  v.  Cooledgc, 
Rogers,  26  Miss.  84;  Van  Wert  v.  30  Ark.  (40;  Minnig's  Appeal,  82  Pa. 
Webster,  31  Ohio  St.  420;  Bell  v.  St.  373;  Weigel  v.  Walsh,  45  Mo.  560; 
Chadwick,  71  N.  Car.  329;  German  Musslcman  r.  Marquis,  i  Bush  (Ky.) 
T'.  Clark,  71  N.  Car.  417;  Roebling  v.  463;  Webb  xk  Harp,  38  Ga.  641. 
First  Nat.  Bank,  30  Fed.  Rep.  744;  As  where  the  loss  of  health,  the  loss 
Thornton  v.  Roll,  118  111.  350;  Owens  of  trade,  the  destruction  of  the  means 
V.  Crossett,  105  111.  354;  Bittmg's  App.,  of  subsistence,  or  the  ruin  of  the  prop- 
105  Pa  St.  517;  Smith  v.  Rock,  59  Vt.  erty,  must  ensue.  A  diminution  of  the 
232;  Wilson  V.  Hyatt,  4  S.  Car.  369,  value  of  the  premises  without  irrepar- 
375;  Johnson  x\  Ilahn,  4  Neb.  139;  able  injury  is  no  ground  for  interfer- 
Ly on  r.  Hunt,  II  Ala.  295;  s.  c,  46  Am.  ence.  Parker  t'.  Winnipeseogee  etc. 
Dec.  216.  Co.,    2    Black  (U.  S.)  545. 

Tenn  '*irr«parable  damage,"  to  pre-  To  warrant  the  interference  of  a 
vent  which  injunctions  may  issue,  in-  court  of  equity  to  restrain  a  trespass, 
elude  wrongs  of  repeated  and  continu-  two  conditions  must  coexist:  firsi^ 
ing  character,  or  which  occasion  dam-  the  plalntiflTs  title  must  be  undisputed 
ages  which  are  estimable  only  by  con-  or  established  by  legal  adjudication; 
jecture  and  not  by  any  accurate  stand-  and,  second^  the  injury  complained  of 
ard.  Stover  v.  Great  Western  R.  Co.,  must  be  irreparable  in  its  nature. 
3  Ry.  Cas.  106;  North  Union  R.  Co.  v.  Schoonover  %\  Bright,  24  W.  Va.  6g8. 
Bolton  etc.  R.  Co.,  3  Ry.  Cas.  345;  "An  injunction  is  not  granted  to  re- 
Rigby  T'.  Great  Western  R.  Co.,  4  Ry.  strain  a  mere  trespass  to  real  property 
Cas.  186;  Addely  v.  Dixon,  i  Sim.  &  when  the  injury  is  not  irreparable,  but 
St.  607;  Coulson  V.  White,  3  Atk.  21;  susceptible  of  complete  pecuniary  corn- 
Livingston  x>.  Livingston,  6  Johns.  Ch.  pensation,  and  for  which  the  party  may 
(N.  Y.)  501;  8.  c,  10  Am.  Dec.  353;  obtain  adequate  satisfaction  in  the  ordin- 
Boston  Water  Power  Co.  x\  Boston  etc.  ary  course  of  law."  Cox  v.  Douglass,  20 
R.  Co.,  16  Pick.  (Mass.)  525;  Jarden  i'.  \V.  Va.  17^.  Perry  r.  Parker,  i  Woodb. 
Philadelphia  etc.  R.  Co.,3  Whart.  (Pa.)  &.  M.  (U.  S.)  280;  Chesapeake  etc  Co. 
502  x\  Young.  3  Md.  480;  Eskridge  v.  Esk- 

Where  the  plaintiff  is  in  possession  of  ridge,  51  Miss.    ^22;  Old  Telegraph  M. 

real  estate  he  may  enjoin   trespassers  Co.  v.  Cent.  S.  Co.,  i  Utah  331.    But  in 

upon  the  same   which  would  cause  ir-  strong  cases  of  irreparable  injury  the 

reparable  injury  to  the  estate.  Lowndes  rule  has  been  departed  from.  Burnley  v. 

x\  Bettle,  33  L.  J.,  Ch.  451;  Stanford  v.  Cook,  13  Tex.  586;  Hart  r.  Albany,  9 

Hurlstone,  9  Ch.  App.  116.  Wend.  (N.  Y.)  570;  Lowndes  t;. Bettle, 

Equity  will  restrain  a  trespass  when  33  L.  J.,  Ch.  451;  Stanford  v.  Hurlston, 

the  threatened  injury  is  irreparable  in  L.  R.,  9  Ch.  App.  116. 

damages,  or  when  the  trespasser  is  in-  In    Missouri,  to  maintain  injunction 

solvent,  or  when  there  exist  other  cir-  against  trespass  upon  property,  real  or 

cumstances  which,  in  the  discretion  of  personal,   it  is  not   necessary  that  the 

the  court,   render  the  interposition  of  defendant   should    be   insolvent  or  the 

the  writ  necessary  and  proper;  among  wrong  irreparable.      The  statute  gives 

W'hich  is  the  avoidance  of  circuity  and  the  right  wherever   an  adequate   rem- 

multiplicity  of  actions.     Cattle  t'.  Har-  edy  cannot  be  afforded  by  an  action  for 

fold,  72  Ga.  830;  Schoonover  v.  Bright,  damages.     R.  S.,    §  2722.     Thus  where 

24  W.  Va.  698.  the  owners  of  a  steamboat  were  in  the 

The  commission  or  continuance  of  %  constant  habit  of  dischaiging  freight  at 
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tions  and  proofs  and  decrees,  either  that  the  proceedings  shall  be 
unrestrained  or  else  perpetually  enjoined.  The  absence  of  a 
plain  and  ad^'quate  remedy  at  law  affords  the  bnly  test  of  equity 

jurisdiction,  and  the  application  of  this  principle  to  a  particular 
•case  must  depend  altogether  upon  the  character  of  the  case  as 
•disclosed  in  the  proceedings."  * 

41  private   whjirf.   without   the  consent  An  injunction  will  not  lie  to  prevent 
and  against  the  protest  of  the  owner  of  the  commission  or  repetition  of  a  tres- 
■the  wharf,  thereby  seriously  interfering  pass,  for  which   plaintifi*  has  adequate 
with  his  business  of  sawing,  receiving  remedy  at  law,  there  appearing  nothing 
and      delivering     lumber     and      ties,  in  the  case  so  special  or  peculiar  as  to 
and     they      threatened     to      continue  call  for  that  relief.     Thomas  v.  James, 
this    practice,     keld^    that    the     wharf  32  Ala.  723;  Crown  v.  Lrconard,  32  Ga. 
'Owner     might     maintain      injunction.  241;  Indianapolis  etc.  Co.  t'.  Indianapo- 
Tumer   v.    Stewerb,   78  Mo.  4S0.     See  lis,  29  Ind.  245;  Stevens  T'.  Beekman,  i 
Grant  v.  Crow,  47  Iowa  632;   Duncan  Johns.  (N.  Y.)  Ch,  318. 
f.  Cent.  Pac.  R.  Co.   (Ky.),  4    S.    W.  **The  court   will   not  grant  relief  bv 
Rep.  228.  injunction   in  cai.e  of  simple  trespass, 
1.  English    V.    Smock,   34    Ind.    115;  and  when   it  appears  that  the  plaintiff 
Watson  r.  Sutherland,  5  Wall.  (U.  S.)  can  have  adequate  remedy  and  com- 
74;    Hicks    r.    Compton,   18   Cal.    206;  pensation    in   damages   for  the  injury 
Clark  t'.  Jeffersonville  R.  Co.,  44  Ind.  sustained.     To  entitle  him  to  such  re- 
261;  Sapp  V.  Roberts,  18  Neb.  299;  Silva  lief  in  the  first  instance  he  must  allege, 
T'.  Garcia,  65  Cal.   591;  Moore  x\  Fer-  and  it  must  appear,  that  he  will,  or  may, 
rell,  I  Ga.  7;  Walker  x\  Zone,  50  Ga.  probably    suffer    irreparable   injury  in 
370;  Zeigler  t-.  Beasley,  44  G a.  56;  Cox  some  way  if  it   shall  not  be  granted. 
V.  Douglass,  20    W.   Va.   175;  Schoon-  Arui  it  is  not  sufficient  to  allege  such 
over  V.  Bright,  24  W.   Va.  698;  Hard-  injury    in   general    terms — it    must  be 
csty  V.  La  ft,  23  Md.  512;  Mulry  i*.  Nor-  done   by   such    specific    allegations  of 
ton,  100  N.  Y.  424;  Lacustrine  Co.  r.  facts  as  will  enable  the  court  to  see  that 
Lake  etc.  Co.,  02  N.  Y.  476;  Hart  r.  such  injury  will  or  may  happen.    It  is 
Albany,  3  Paige   (N.  Y.)  213;  Living-  a  mistaken  notion  that  seems  to  prevail 
*ton  t;.  Livingston,  6  Johns.  Ch.  (N.  Y.)  extensively   that    relief    by    injunction 
497;  Van  Winkle  v.  Curry,  3  N.  J.  Eq.  may  be  had  in  almost  any  case,  and  as 
422;  De   Veney  v.  Gallagher,  20  N.  J.  a  matter  of  convenience  under  the  code 
Eq.  33;  Parker  i'.   Winnipeseogee  etc.  method  cf  procedure.     On  the  contrary 
Co.,  2   Black  (U.    S.)  545;  Watson   v.  it  is  only  to  be  granted  when  and  where 
Sutherland,  5  Wall.  ( U.  Si)  74;  Mechan-  adequate  relief  cannot  be  had  without  it. 
ics'  etc.  Bank  xk  Debolt,  i  Ohio  St.  591 ;  It  is  extraordinary  and   provisional  in 
Mussleman  r.  Marquis,  i  Bush  (Ky.)  its  nature  and  purposes."     Merriman, 
463;  Weigel  V,  Walsh,  45  Mo.  500;  Coe  J.,  in  Frink  v.  Stewart,  94  N.  Car.  484; 
V.  Lake  Co.,  ^7  N.  H.  254;  Burnham  t-.  Thompson     v.      Williams,      i     Jones 
Kempton,   44    N.    H.    78;    Morgan   i'.  (N.  Car.)  Eq.  176;  Gause  t'.  Perkins, 3 
Palmer,  48   N.   H.  336;  Creely  r.  Bay  Jones  (N.  Car.)  Eq.  177;  Bell  v.  Chad- 
State  etc.  Co.,  103  Ma.ss.  514;  Jenks  v.  wick,  71    N.  Car.  329;  German  v. Clark, 
Williams,   115   Mass.  217;  Johnson  v,  71  N.  Car.  417;  Dunkart  r.  Reinhart,  87 
-Connecticut  Bank,  21  Conn.  148;  Gause  N.  Car.  224;  Ex  parte  Foster,  11  Ark. 
r.   Perkins,  3  Jones  (N.  Car.)  Eq.   177;  304;  Waldron  v.    Marsh,   5  Cal.    119; 
Stevens  x\  Beekman,  i  Johns.   (N.  Y.)  Anthony  x\  Brooks,  5  Ga.  576;  Hatcher 
Ch.  318;  Cooper  r.  Hamilton,  8  Blatchf.  r.    Hampton,  7    Ga.    49;    Bethune   v. 
(U.  S.)  377;  Murray  v.  Knapp,  62  Barb.  Wilkins,8  Ga.  1 18;  Sullivan  v,  Hearden, 
(N.  Y.)  566;  Minnig^s    App.,  82  Pa.  St.  11  Ga.  294;Cowles  r.  Shaw,  2  Iowa  496; 
373;  Burns  r.  Burns,  13  Fla.  369;  Sey-  Brooks  7'.  Diaz.  35  Ala.  599;  Wilson  v. 
inour  V.  Morgan,  45  Ga.  201;  Spafford  Hughell,  i    Morr.    (Iowa)  461;  Zugen- 
T>.  Bangor  etc.  R.  Co.,  06  Me.  51 ;  Thorn  buhler  v.  Gilliam.  3  Iowa  391 ;  Whitfield 
T'.    Sweeney,    12    Nev.   251;  Jordan   v.  v.   Rogers,   26   Miss.   84;   Amelung  ''■ 
Lanier, 73  N.  Car.  90; GoodellT'.  Lessen,  Sukamp.  9  Gill   &  J.  (Md.)  468;  Liv- 
•^  111.  145;  Lanahan  v.  Gahan,  37  Md.  ingston  v.  Livingston,  6  Johns.  (Nf.  Y.) 
10^;  Nicodemus  t*.  Nicodemus,  41   Md.  Ch.  497;  New  York  f.  Conover.5  Abb. 
529.  (N.  Y.)  Pr.  171. 
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The  facts  must  appear  on  which  the  in  the  community.     Bodwell  v.  Craw- 

allegution  of  irreparable  injury  is  predi-  ford,  26   Kan.  292;  s.  c,  40  Am.  Rep. 

cated,  in  order  that   the   court  may  be  306. 

satisfied  ab  to  the  nature  of  the  injury.  But  »ee  Smith  v.  Wadesborough 
Hale  V.  R.  R.,  23  W.  Va.  454;  Thorn r.  Bank,  4  Jones  (N.  Car.)  Eq.  303;  Coit 
Sweeney,  12  Nev.  251".  v.  Horn,  i  Sandf.  (N.  Y.)  Ch.  i; 
The  complainant  alleged  in  his  bill  Hatcher  v.  tiampton,  7  Ga.  50;  Met- 
that  the  defendant  was  about  to  erect  brown  v.  Thornton,  10  Ves.  159. 
upon  the  pavement  a  permanent  iron  If  the  treipasi  b«  fagltlye  and  tem- 
awning  post  to  be  inserted  in  the  soil  for  porary,  and  adequate  compensation  can 
the  purpose  of  support  to  a  permanent  be  had  in  an  action  at  law,  an  injunc- 
awning  frame,  and  "which  said  erection  tion  should  not  be  granted  unless  irrepa- 
will  operate  as  a  continuing  trespass,  to  rable  injury  would  result.  Minnig^s 
the  great  and  irreparable  injury  of  the  App.,  82  Pa.  St.  373;  Mulvany  v.  Ken- 
property  of  the  complainant."  But  he  nedy,  26  Pa.  St.  44';  Cooper  v.  Hamil- 
failed  to  show,  either  by  allegation  or  ton,"  8  Black.  (U.  S.)  377;  Bolster  v. 
proof,  how  or  in  what  manner  such  Catterlin,  10  Ind.  117.  Unless  in  aid  of 
irreparable  injury  was  to  follow  such  an  action  at  law.  Hodgman  v.  Rich- 
erection.  //<•/</,  that  having  failed  to  ards,  45  N.  H.  28;  Bolton  v.  Mc Shane, 
present  a  case  in  which  he  was  unable  6*7  Iowa  207;  Ewingt*.  Ronke  (Oreg-), 
to  recover  full  and  ample  redress  in  an  13  Pac.  Rep.  483;  Poss  v.  Page,  6  Ohio 
action  at  law,  the  complainant  was  not  166;  Marshall  v.  Peters,  12  How.  (N. 
entitled  to  the  extraordinary  aid  of  a  Y.)  Pr.  218;  Brooks  v.  Diaz,  35  Ala. 
court  of  equity  by  way  of  injunction.  ^991  Catching  f.  Terrell,  10  Ga.  576; 
Whalen  v.  Dalashmutt,  59  Ind.  250;  Mussleman  v.  Marquis,  i  Bush  <Ky.) 
Thompson  v.  Williams,  i  Jones  (N.  463;  Indianapolis  etc.  Co.  x\  Indianapo- 
Car.)  Eq.  176;  Gause  t*.  Perkins,  3  lis,  29  Ind.  245;  Davidson  v.  Floyd,  15 
Jones  (N.  Car.)  Eq.  177;  Bell  v.  Chad-  Fla.  667. 

wick,  71  N.  Car.  329;  German  v.  Clark,  OAoUl  Oppreiiion. — Where  an  act  of 
71  N.  Car.  417;  Dunkart  z\  Rein  hart  official  oppression  is  committed  by  a 
87  N.  Car.  224,  cited  and  approved;  public  officer  or  agent  under  color  of 
Lumber  Co.  f.  Wallace,  93  N.  Car.  22,  office  a  less  grievance  will  constitute  a 
cited  and  distinguished.  Schoonover  t*.  ground  for  the  interference  of  a  court 
Bright,  24  W.  Va.  698;  Cresap  r.  of  equity  by  an  injunction  than  where 
Kenible,  26  W.  Va.  603;  Ganse  v.  Per-  the  trespass  is  by  a  private  person, 
kins.  3  Jones  (N.  Car.)  183;  Carlisle  Ryan  v.  Brown,  10  Mich.  196. 
V,  Stevenson,  3  Md.  Ch.  499;  Frink  r.  A  board  of  commissioners  ordered  a 
Stewart,  94  N.  Car.  484.  change  in  a  certain  liighway,  but  their 
But  where  the  injury  complained  of  is  order  did  not  fix  the  width  of  the  new 
in  its  nature  a  continuing  one,  and  the  road,  and  a  copy  of  the  order  was 
remedy  at  law  must,  therefore,  be  by  placed  in  the  hands  of  a  supervisor  to 
successive  suits  if  the  defendants  persist  be  executed,  whereupon  the  owner  of  a 
in  inflicting  the  injury,  and  an  action  farm  brought  suit  to  enjoin  the  super- 
for  damages  would  be  wholly  inadequate  visor  from  so  doing,  alleging  in  his 
for  the  protection  of  the  complainant*s  complaint  the  foregoing  facts,  and  also 
rights,  he  will  not  be  put  to  his  remedy  that  the  new  road  would  cut  his  farm 
at  law.  Shimer  z*.  Morris  Canal  etc.  into  irregular  sha^ied  tracts,  cut  in  two 
Co.,  27  N.  J.  Eq.  364.  See  Minnig's  his  orchard,  change  the  frontage  of  his 
App.,  82  Pa.  St.  373.  buildings  and  necessitate  the  construe- 
Where  a  party  enters  into  the  pos-  tion  of  much  new  fence.  Held,  on  de- 
session  of  premises  without  any  author-  murrer,  that  injunction  Mill  lie,  that  the 
ity  from  the  owner  and  under  pretence  of  injury  alleged  in  the  complaint  is  not  a 
a  lease  made  by  an  unauthorized  agent,  mere  trespass,  and  that  under  the  pro- 
and  puts  said  premises  to  a  use  which  is  visions  of  section  1141,  R.  S.  i88t,  it  is 
not  forbidden  by  the  law,  the  owner's  not  necessary  that  the  injury  contem- 
remedy  is  an  action  at  law  to  recover  plated  be  irreparable,  but  such  only  as 
the  possession,  and  he  may  not  resort  would  produce,  great  harm  to  the  plain- 
to  equity  and  obtain  an  injunction,  and  tiif  during  the  litigation.  Erwin  v. 
thus  take  away  the  constitutional  right  Fulk,  94  Ind.  235. 

of  a  trial  by  jury,  on  the  ground  that  An  injunction  will  lie  to  restrain  a 
such  use  is  in  his  judgment  immoral  town  from  opening  streets  and  alleys 
and  mischievous  in  its  tendencies,  and  through  a  person's  land  against  his  con- 
one  calculated  to  injure  hit>  reputation  sent  without  first  having  the  same  law- 
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{/)  Title  in  Dispute. — If  the  title  of  the  plaintiff  is  in  dispute, 
an  injunction  will  not  be  granted  previous  to  the  determination 
of  the  legal  rights  of  the  parties  unless  the  act  about  to  be  com- 
mitted by  the  defendant  is  of  such  a  nature  that,  should  the  right 
to  commit  it  be  decided  against  him,  the  consequences  of  its 
commission  would  be  irreparable.* 

fully  taken  and  condemned  and  com-  223.     But  a  court  of  equity  will  enjoin 

pensation  to  such  person  ascertained  in  a  mere  trespass  to  real  property  where 

the  manner  prescribed  by  law.     Mason  good  title  in  the  plaintiff  is  alleged,  and 

etc.  Co.  T'.  Mason,  23  W.  Va.  211.  it  is   also   alleged   in   the  bill  that  the 

Personal  trespasses  oft  repeated  and  trespasser  is  insolvent,  because  in  such 

daniaging,  which  are  committed  against  case  the  party  could  have  no  adequate 

a   franchise  granted   by  the   sovereign  remedy  at  law.     Cox  r\  Douglass,  20 

power,  may  be  enjoined.     Stage  Horse  W.  Va.  175. 

Cases,  15  Abb.  Pr.  N.  S.  (N.   Y.)  60.  In  Maryland  an  injunction  will  not 

An  injunction  will  not  be  granted  un-  be  granted  where  the  title  is  in  dispute 

16S8  the  trespasser  is  insolvent.    James  unless  the  damage  complained  of  ih  in- 

T^.  Dixon,  20  Mo.  79.     Cbmfare  Davis  tolerable  and  the  mischief  irreparable,  or 

V.  Society,  18   Abb.   Pr.  N.  S.  (N.  Y.)  where  the  trespass  goes  to  the  destruc- 

73.     In   kneedler   v.    Lane,  3   Grant's  tion  of  the  thing.     Amelung  v.  Sukamp, 

(Pa.)  Cas,  523,  a  doubt  is  epcpressed  as  9  Gill  &  J.  (Md.)  468;  White  v.  Flan- 

to  the  power  of  the  court  to  restrain  nigain,  1  Md.  525. 

the  commission  of  a  merely  personal  A    temporary  injunction   will    ordi- 

tort.  narily  be  allowed  until  the  right  can  be 

1.  Schurmeier  v.  St.  P.  etc.  R.  Co.,  adjudicated,  when  the  plaintiff  makes  a 
8  Minn.  113;  McMillan  r.  Ferrell,  7  W.  prima  facie  case.  Falls  Village  etc. 
Va.  223;  Waldron  v.  Marsh,  5  Cal.  119;  Co.  z\  Tibbetts,  31  Conn.  165;  Irwin  r. 
Perry  v,  Parker,  i  Woodb.  &  M.  280;  Dixon,  9  How\  (U.  S.)  28;  Stewart  r. 
Eskridge  v,  Eskridge,  51  Miss.  522;  Chew,  3  Bland  Ch.  (Md.)  440;  Peak  r. 
Old  Tel.  etc.  Co.  v.  Cent.  etc.  Co.,  i  Hayden,  3  Bush  (Kv.)  125.  See  Clay- 
Utah  331;  Echelkamp  v.  Schrader,  45  ton'r.  Shoemaker,  67  Md.  216;  Union 
Mo.  505;  Duvall  V.  Waters,  x  Bland  Mut.  Life  Ins.  Co.  v.  Slee  (111.),  13  N. 
(Md.)  569;  Frederick  v.  Groshon,  36  E.  Rep.  222;  Mc Arthur  t'.  Matthewson, 
Md.  436;  Schoonover  v.  Bright,  24  W.  67  Ga.  134. 

Va.  698;  Cox  V.  Douglass,  20  W.   Va.  Where  a  party  committing  damage 

175;  Moore  v.  Ferrell,  i  Ga.  7;  Neal  v.  to  land  fails  to  produce  his  title  papers 

Cripps,  4  Ka>' &  T.  472;  Talbot  T'.  Scott,  when  ordered  to  do  so  by  competent- 

4  Kay&  J.  108;  Haigh  r.  Jaggar,  2  Coll.  authority,  the  court  will  conclude  that 

231;  West  z\   Walker,  3   N.  J.  Eq.   (2  he  is  a  naked  trespasser.     Mayo  z.  Mc- 

Green)  279;  Shreve  r.  Black,  4  N.  J.  Eq.  Phaul,  71  Ga.  758. 

(3  Green)   177;   Irwin  f.   Davidson,  3  An  injunction  asked  by  plaintiffs  to 

Ired.  (N.    Car.)    Eq.    311;    Powders    z\  restrain  defendant  from  cutting  timber 

Heery,  R.  M.Charlt.  (Ga.)  523;  Lining  from  certain  land  was  properly  refused, 

V.  Geddes,   i    McCord    (S.' Car.)   Ch.  where  plaintiffs  failed  to  show  that  the 

304;    Nevitt   V.    Gillespie,  2    Miss,    (i  title  of  the  land  was  in  them,  or  that 

I  low.)  108;  Paris  t'.  Berry,  2  J.  J.  Marsh  they     were     in      possession      thereof. 

(Ky.)  48 V  Wearin«T'.  Munson,  62  Iowa  466, 

An  injunction  is  not  granted  to  re-  Where  irremediable  mischief  is  being 

strain  a  mere  trespass  to  real  property  done  or  threatened  going  to  the  destnu- 

when  the  bill  does  not  on  its  face  clearly  tion  of  the  substance  of  the  estate,  such 

aver  good  title  in  the  plaintiff;  nor  even  as  extracting  ores  from  a  mine,  or  the 

then,  as  a  general  rule,  where  the  injury  cutting  down  of  timber  or  the  removal 

complained  of  is  not  destructive  of  the  of  coal,  an   injunction   will   be  issued, 

substance   of  the   inheritance,   of  that  although  the  title  to  the  premises  may 

which  gives  it  its  chief  value,  or  is  not  be  in  litigation.     The  authority  of  the 

irreparable,  but  is  susceptible  of  com-  court  is  exercised  in  such  cases  to  pre- 

plete  pecuniary  compensation,  and  for  serve    the    property   from    destruction 

which  the  party  may  obtain  adequate  while  legal  proceedings  are  pending  for 

satisfaction    in   the   ordinary  course  of  the  determination  of  the  title.     Erhardt 

law.     McMillan  r.  Ferrell,'  7  W.  Va.  v.   Boaro,  113   U.   S.  539;    Le  Roy  r. 
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{d)  Threatened  Trespass. — Equity  will  restrain  a  trespass  when 
the  threatened  injury  is  irreparable  in  damages,  or  when  the  tres- 
passer is  insolvent,  or  when  there  exist  other  circumstances  which, 
in  the  discretion  of  the  court,  render  the  interposition  of  the  writ 
necessary  and  proper,  among  which  shall  be  the  avoidance  of 
circuity  and  multiplicity  of  actions.^ 

{e)  Mines  are  protected  by  injunction  upon  the  ground  that 
injuries  to  and  depredations  upon  them  are  or  may  cause  irrepa- 
rable injury,  and  with  a  view  to  prevent  a  multiplicity  of  suits.* 

Wright,  4  Sawy.  (U.  S.)  C35;  Jerome  v.  upon  the  land  of  another  and  remove 
Ross,  7  Johns.  (N.  Y.)  Ch.  315.  earth  therefrom  to  make  an  embank- 
Where  a  plaintiff,  who  is  the  owner  ment  for  a  public  road,  in  the  absence 
of  and  in  the  actual  possession  of  a  of  any  allegation  in  the  bill  showing  the 
quarter  section  of  land,  a  part  of  which  insolvency  of  such  party,  or  that 
is  enclosed  and  fifty  acres  thereof  are  irreparable  injury  will  follow,  no 
broken  and  in  cultivation,  brings  an  injunction  will  lie  to  prevent  the 
action  against  a  defendant  who,  under  threatened  trespass.  Thornton  x\  Ro!>, 
some  pretended  claim  of  title,  has  en-  118  111.  350. 

tered  upon  the  premises  and  commenced        2.  Weat  etc.  Co.  t/.  Regmcrt,  45   N. 

to  erect  a  building  thereon  and  threat-  Y.  703;  Anderson  x\  Harvey,  10  Gratt, 

ens  to  deprive  the  owner  of  the  pos-  (Va.)  386;  Bracken  i*.  Preston,  i  Pinney 

session  thereof, to  quiet  his  title  thereto,  (Wis.)    584;    Merced    Mining    Co.    v, 

and  the  defendant  is  wholly  irresponsi-  Fremont,  7  Cal.  317;  Irwin  i\  Davidson, 

ble,  such  plain  tiff  may  have  a  temporary  3   Ired.  Eq.  (N.  Car.)  311;  Beaufort   :•. 

injunction,  pendente  lite^  to  restrain  the  Morris,  6  Hare  340;  Althen  i'.  Kelly,  32 

defendant   from    ousting    him    of    the  Minn,  280;  Powell   r.  Aiken,  4   Kay  X 

actual  possession  of  the  premises,  from  J.   343;  Mitchell   t'.    Dors,  6   Ves.    147; 

erecting  any  buildings  thereon  and  from  Hopkins   i*.   Caddick,    18    Law   Times 

any   interference   with   the   cultivation  236;    Lewis    r.    Marsh,    8    Hare    97; 

tliereof.  Long  t'.  Kasebeer,  28  Kan.  226.  McLaughlin    v.    Kelly,   22    Cal.    211; 

The  erection  of  a  building,  the  thing  United   States  v.   Parrott,  McAll.  (U. 

sought   to   be   restrained,   having   pro-  S.)  271;  United  States  v.  Gear,  3  How. 

gressed  considerably  before  the  plaintiff  (U;  S.)    120;   McBrayer   w   Hardin,  7 

applied  for  an  injunction,  it  was  held  Ired.  Eq.  i;  Moore  i-.  Ferrell,  i  Ga.  7. 

that  pending  the  trial  of  the  title  at  law  And  an  injunction  will  be  granted  also 

the  defendant  would  not  be  required  to  to    prevent    the    flooding  of   a    mine, 

remove   the   building    already   erected.  Crompton  v.  Lea,  19  L.  R.,  Eq.  115. 

Clayton  v.  Shoemaker,  67  Md.  216.  Or  the  flowing  of  refuse  over  it.     Logan 

In    Vanwinkle    v.   Curtis,   2    Green  t'.    Driscoll,  19  Cal.  623;    Hamond   v, 

Ch.  (N.  J.)  422,it  was  Ai*/*/ suflScient  for  Winchester,    82    Ala.    470;   2    Story's 

the  complainant  to  allege  that  he  is  the  Eq.,  §  929;  Cooper  v.  Baker,  17   Ves. 

owner  of  the  premises  in  fee  by  purchase  128;  Livingston  \\  Livingston,  6  Johns, 

and  to  be  in  possession.  (N.  Y.)  Ch.  497;  Thomas  v.  Oakley,  18 

So  a  party  showing  an  equitable  title  Ves.  184;  Jerome  i'.  Ross,  7  Johns.  (N. 

to  real  estate  will  be  protected  against  Y.)   Ch.  314;  Leininger's  Appeal,  106 

trespassers   by  injunction.     Wilson   v.  Pa.    St.    39S;  Chambers    v.  Alabama 

Rockwell,  29  Fed.  Rep.  674.  Iron  Co.,  67   Ala.  353.     An  injunction 

1.  Graham  r.  Dahlonega  Gold  Mining  was  granted  to  restrain  the  defendant 

Co.,  71  Ga.  296;  Doughty  t>.  Somerville  from  digging  coal  in  a  mine  where  he 

Commrs.,  33   N.  J.   Eq.   i;  McPike   v,  had   no  right.     Hansen  f.  Gardiner,  7 

West,  71  Mo.  199.  V^cs.  305;  Smith   v.  Collyer,  8   Ves.  90; 

In  case  of  a  mere  trespass,  unless  the  New   York  etc.  t-.  Fitch,  i   Paige  (N. 

threatened   harm   will  be  great  or  the  Y.)97;  Hart  i*. -Albany,  3  Paige   (N. 

loss  therefrom  irreparable,  and  such  as  Y.)  213. 

cannot  be  recompensed  in  damages  by        In  Clark  i\  Willett,  35  Cal.  535,  an 

an  action  at  law,  an  injunction  will  not  injunction     to     restrain    miners    from 

be   granted  to  prevent  it.     Legard   i\  working    a    certain    mine    because    it 

Moflfitt,  13  Neb.  565.  would   interfere   with   a  ditch   of    the 

Where    one    party  threatens    to    go  plaintiff  was  denied. 

10  C.  of  L.— 56  881 


TreipM.  INJUNCTIONS.  TrapM. 

Where  trespass  is  committed  upon  mining  property,  greater 
latitude  is  allowed  courts  of  equity  than  in  restraining  ordinar)' 
trespass  to  realty.* 

The  unlawul  quarrying  and  removal  working  a   gold    mine    to    which   the 

of  stone  from  land  may  be  enjoined,  plaintiff  claim.s  title,  where  it  appears 

A 1  then  V,  Kelly,  32  Minn.  2S0.  that  if  the  defendant's  allegations  are 

Courtsof  equity  will  assume  jurisdic-  true  the  injunction  can  do  them  no 
tion  of  causes  for  the  purpose  of  harm,  but  if  the  plaintiflTs  allegation  are 
restraining  acts  of  trespass  to  mining  true  he  may  sustain  an  irreparable 
property,  wnere  the  character  and  injury,  the  injunction  should  be  con- 
extent  of  the  wrongful  acts  committed  tinued  to  the  hearing  that  the  facts  ma^ 
renders  the  injury  irremediable,  or  be  investigated.  McBrayer  t*.  Hardin,  i 
where  an  action  at  law,  by  reason  of  7  Ired.  (N.  Car.)  Eq.  1. 
the  insolvency  of  the  defendant,  would  1.  Lockwood  v,  Lunsford,  56M0.6S; 
not  afford  an  adequate  remedy.  Derry  Merced  M.  Co.  i'.  Fremont,  56  Mo.  6S. 
r.  Ross,  5  Colo  295.                 '  In    Anderson  z'.    Harvey,   10  Gratt 

R,  the  owner  in  fee  of  a  tract  of  land,  (Vt.)  386,  the  court  said:  "The  tres- 
yerbally  agreed  to  rent  the  same  to  S,  pass  is  one  which  goes  to  the  change  of 
linder  a  monthly  tenancv,  with  the  the  very  substance  of  the  inheritance  to 
right  or  licence  to  dig  ore  from  ore  the  destruction  of  all  that  gives  value 
banks  on  the  land,  and  S  agreed  to  pay  to  it.  The  fact  proved  by  the  appel- 
a  rent  of  thirty  dollars  a  month  and  a  lant  that  the  value  of  the  ore  per  load 
royalty  of  fifty  cents  a  ton  for  each  ton  could  be  readily  estimated  does  not 
of  ore  raised.*  The  agreement  was  to  deprive  a  court  of  equity  of  its  right  to 
be  terminated  at  any  time  upon  thirty  interfere  in  the  case  by  way  of  injunc- 
days'  notice  by  either  party.  After  tion.  The  same  right  may  be  shown  in 
keeping  possession  of  the  property  for  most  cases  of  the  kind.  The  product 
some  months,  and  paying  the  rent  and  of  most  mines  have  a  value  already 
royalty  according  to  the  agreement,  S  fixed  or  easy  of  ascertainment  bv 
gave  notice  to  R*that  alter  a  time  proof.  Yet  h  was  in  prevention  to 
specified  he  would  not  occupy  the  like  trespas.ses,  to  this  verj'  species  of 
farm  and  would  not  pay  the  monthly  property,  mines  of  ore,  coal,  etc.,  that 
rent,  and  offered  to  surrender  the  key  the  jurisdiction  in  question  had  its 
of  the  dwelling  house  on  the  farm,  but  origin  and  still  continues  to  be  most 
stated  that  he  intended  to  continue  to  frequently  applied.^' 
dig  the  ore.  R  refused  to  accept  the  Working  Through  Into  Another'i 
surrender  of  the  farm  without  the  ore  Mine. — Where  one  digging  coal  upon  his 
banks.  On  a  bill  by  R  for  an  injunction  own  premises  has  worked  through  into 
to  prevent  S  from  trespassing  upon  the  the  ground  of  another,  he  may  be  en- 
premises,  and  digging  and  removing  the  joined  from  proceeding  farther.  Mitch- 
ore  therefrom,  to  the  great  injury  of  the  ell  i*.  Dors,  6  Ves.  147. 
complainant,  it  was  held  that  the  dig-  Digging  ore  on  public  landi  of  the 
ging  and  removing  the  ore  from  the  ore  United  States  is  such  a  trespass  as  will 
beds  was  a  trespass  which  operated  a  warrant  the  interference  of  equitv  in 
permanent  injury  to  the  property,  and  behalf  of  the  government.  United 
the  cornplainant  was  entitled  to  have  States  v.  Gear,  3  How.  (N.  Y.)  121. 
the  same  enjoined.  Scully  t.  Rose,  61  A  surface  owner  of  lands  is  also  en- 
Md.  408.  titled  to  an   injunction   to  prevent  the 

Ecjuity  will  not  restrain  by  injunction  owner  of  minerals  beneath  the  surface 
the  working  of  a  mine,  or  other  trespass,  from  obtaining  them  in  such  manner  as 
until  the  title,  if  disputed,  has  been  to  destroy  or  seriously  injure  the  sur 
settled  at  law,  except  in  extreme  cases,  face,  ifext  v.  Gill.  *L.  R.,  7  Ch.  699.  . 
Irwin  V.  Davidson,  3  Ired.  (N.  Car.)  See  Aspden  i*.  Seddon,  L.  R.,  loCh-ji^- 
Kq.  ,^ii;  Lining  v.  Geddes,  i  McCord  The  lessee  of  a  mine  may  be  enjoined 
(S.  Car.)  Ch.  304;  Powers  :•.  Heery,  R.  by  the  lessor  from  proceeding  to  reduce 
M.  Charlt.  (Ga.)  523;  Nevitt  v.  Gilles-  tfie  pillars  which  had  been  left  to  sup- 
pie,  2  Miss,  (i  How.)  108;  Paris  f.  port  the  roof  of  the  mine  so  as  to  cndan- 
IJerry,  2  J.J.  Marsh.  (Ky.)  483.  ger  the  surface.  Thomas  Iron  Co.  r.  A.' 

In    cases    of    applications     tor     an  lentown    Mining   Co.,  28  N.  J.  Eqn  I 

injunction    to    prevent     persons    from  (Stew.)  77. 
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The  general  rule  requiring  complainant  to  show  good  title 
extends  to  trespass  against  mines.  It  may,  however,  be  relaxed 
somewhat  in  a  case  of  irreparable  injury,  which  goes  to  the  very 
substance  of  the  State.*  In  the  case  of  undisturbed  possession 
while  large  sums  of  money  are  expended  in  developing  a  mining 
a  court  of  equity  will  require  a  very  clear  and  strong  showing  to. 
induce  it  to  grant  or  sustain  a  preliminary  injunction  to  stop  the 
work.* 

When  the  title  to  the  property  is  in  dispute,  the  question 
whether  the  defendants  are  solvent  and  able  to  respond  in  dam- 
ages forms  an  important  element  in  passing  upon  an  application 
for  an  injunction  pending  the  litigation.' 

(/)  Cutting  Timber. — A  bill  in  equity  will  lie  to  restrain  a 
trespasser  from  cutting  growing  trees  when  it  works  a  permanent 
injury  to  the  land ;  and  especially  when  there  is  no  denial  of  the 
allegation  of  irreparable  injury.* 

In  order  to  authorize  an  injunction  against  a  defendant,  from 
cutting  timber  and  removing  it,  the  plaintiff  must  not  only  be 
entitled  to  the  possession  of  the  land,  but  he  must  be  in  the 
actual  possession.* 

Although  a  complete  remedy  for  a  trespass  may  be  given  by 
statute,  yet  an  injunction  may  properly  issue  where  the  trespass 
in  cutting  down  timber  might  become  a  nuisance  or  waste,  or 
numberless  suits  have  to  be  brought,  or  there  is  a  fiduciary  rela- 
tion, or  the  loss  would  be  irreparable  and  not  to  be  compensated 
in  dollars  and  cents.® 

1.  Anderson  x\  Haryey,  lo  Gratt.  assume  jurisdiction.  Leininger'e  App., 
(Va.)  386;    United    States  v.   Parrott,     106  Pa.  St.  398. 

McAII.  (C  S.)  271.  Complainants  and  their  father  have 

2.  Real  del  Monte  etc.  Co.  t'.  Pond  had  possession  of  certain  unenclosed 
Mining  Co.,  23  Cal.  83;  Hicks  r.  Comp-  wood  and  timber  land  ever  since  1820. 
ton.  18  Cal.  210;  3  Daniels*  Ch.  Pr.  Defendants  (who  are  pecuniarily  irre- 
1860;  Adams  Eq.  357;  Bruce  v.  Dela-  sponsible),  under  an  adverse  claim  of 
ware  etc.  Co.,  19  Barb.  (N.  Y.)  371.  title,  are  selling  off  of  the  premises  the 

3.  Real  del  Monte  etc.  Co.  7'.  Pond  wood  and  timber,  which  constitute 
Mining  Co.,  23  Cal.  82;  Burnett  v.  their  chief  value.  //<■/</,  that  complain - 
Whitesides,  13  Cal.  156;  2  Story's  Eq.,  ants  are  entitled  to  an  injunction  re- 
^  925;  Waldron  v.  Marsh,  5  Cal.  119.  straining  the  removal  of  the  wood  and 

4.  Smith  7'.  Rock,  59  Vt.  232.  timber,  but  not  an  injunction  to  pre- 

5.  Hillman  7*.  Hurley,  82  Kv.  626;  vent  defendants  trying  an  ejectment  for 
Smith  V.  Collyer,  8  Ves.  89;  \Vest  v.  the  premises  begun  after  this  suit  had 
Walker,  2  Green  (N.  J.)  Ch.  279.  See  been  brought,  this  suit  not  being  brought 
also  Powell  v.  Rawlings,  38  Md.  239.  under  the  act.  to  quiet  title.     Piper  7'. 

A  claimed  to  be  the  owner  in  pos-  Piper,  38  N.  J.  Eq.  81;  Southmayd  7'. 
session  of  a  large  tract  of  land.  B  en-  McLaughlin,  9  C.  E.  Green  (N.  J.)  181. 
tered  on  an  unimproved  part  thereof.  An  injunction  will  not  be  granted  to 
under  claim  of  title,  cut  timber,  sunk  restrain  the  cutting  of  timber  and  re- 
shafts  and  began  the  systematic  mining  moving  it  from  land  on  the  sole  ground 
of  coal  thereon.  A  afterwards  filed  a  that  the  plaintiff  has  brought  an  eject- 
bill  in  equity  praying  an  injunction,  ment  suit  against  the  defendant  to  try 
He/d^  that  in  the  absence  of  circum-  the  title  to  the  same  land.  Cox  7'. 
stances  showing  imminent  peril  requir-  Douglass,  20  W.  Va.  175. 
ing  a  remedy  speedier  than  any  avail-  6.  Cowles  7'.  Shaw,  1  Iowa  496.  See 
able  at  law  a  court  of  equity  would  not  Fulton  i\  Hurman,  44  Md.  251;  Davis 
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•  Acts  which  would  result  in  the  destruction  of  all  the  timber  on 
a  man's  home  plantation,  where  wood  and  timber  are  necessary 
to  the  enjoyment  of  the  property  in  that  character,  and  where  it 
constitutes  the  chief  value  of  the  estate,  are  sufficient  to  author- 
ize an  injunction  to  restrain  the  cutting  of  such  wood  and 
timber.*  But,  according  to  some  authorities,  the  mere  cutting  of  tim- 
ber, unless  coupled  with  insolvency,  is  not  an  irreparable  injury* 

{g)  Quarries, — Acts  of  trespass  upon  lands  destructive  to  the 
estate  of  the  owner,  such  as  the  quarrying  and  removal  of  stone 
in  which  the  value  of  the  estate  consists,  may  be  restrained  by 
injunction.* 

29.  Judgments  or  Actions  at  Law. — To  restrain  judgments  or 
actions  at  law,  a  court  of  equity  will  not  exercise  jurisdiction  in 
any  case  to  stay  proceedings  where  a  court  of  law  can  do  as  full 
justice  to  the  subject  in  dispute  as  can  be  done  in  a  court  of 
equity.* 

V.  Reed,  14  Md.  152;  Echert  v.  Ferst,  10  boxing  and  working  turpentine   trees 

Phila.  (Pa.)  514.  and    by    cutting    timber    and  making 

Omamontal    Slurubbery     and    Fruit  staves  on  land  fit  only  to  be  cultivated 

Trees. — The  plaintiff  takes  up  two  bun-  for  these  products,  without  any  aver- 

dred  and   twelve  acres  of  land  under  ments    of   the   defendant's  insolvency, 

« 

the   possessory    act   of   California,  en-  will  be  dismissed   on   motion.     Cause 

closes  and  plants  it  with  fruit  and  orna-  v.  Perkins,  3  Jones  (X.  Car.)  Eq.  177. 

mental  trees  and  shrubbery.     Defend-  3.  Althen    r.    Kelly,    32  Minn.  2S0; 

ants  enter  upon  a  portion  of  the  tract  for  More  r.  Massini,  32  Cal.  590;  Thomas 

mining   purposes,  dig   up   and  destroy  v,  Oakley,    18    Ves.    184;   Cowper   r. 

the  trees  and  shrubbery  and  threaten  to  Baker,    17    Ves.   12S.     The    taking  of 

continue  such   trespasses.     Held^  that  stone    from    a  ledge  on  complainant's 

plaintiff  was  entitled  to  a  perpetual  in-  premises  being  susceptible  of  pecuniary 

junction  against  the  trespassers.     Daub-  compensation,  and  not  being  shown  to 

enspeck   v.   Grear,    18    Cal.   444.     See  be  destructive  of  the  estate,  will  not  be 

Wilson  V.  Mineral   Point,  39  Wis.  160;  enjoined.     Jerome   x\   Ross,    7  Johns. 

Echert  v.  Ferst,  10  Phila.  (Pa.)  514.  (N.  J.)  Ch.  315. 

Where  there  is  no  dispute  as  to  the  Asphaltuai.  —  Removing    asphaltum 

title  and  the  land  is  the  complainant's  from  complainant^s  land,  thus  depriving 

dwelling  plantation,  and  a  portion  of  it  him  of  a  part  of  his  inheritance  which 

is   in   timber   particularly    valuable   as  cannot    be   replaced,   affords    grounds 

such  as  well  as  for  the  protection  of  his  for   an   injunction.     More  i'.   Massini, 

dwelling,  besides  being  ornamental,  and  32  Cal.  590. 

defendants,    without     authority,    have  4.  Murphree  v.  Bishop,  79  Ala.  404; 

cleared  up  part  of  this  timber  land  and  Collier  v.  Falk,  66  Ala.  223;  N.  East, 

converted    it   into    waste   and    pasture  R.  Co.  t^.  Barrett,  65  Ga.  601;  Baxter  r. 

land,  and  are  continuing  so  to  clear  up  Baxter,  77  N.  Car.  118;  Parker  v.  Bled- 

the  rest,  it  is  a  case  of  irreparable  mis-  soe,  87  N.  Car.  221;  Welde  t*.  Scotten, 

chief  which  equity  will  restrain  by  in-  59   Md.   72;  Ferguson    v.    Herring.  49 

junction.     Shipley  v.  Ritter,  7  Md.  408.  Tex.  126;  Palmer   v.   Gardiner,  77  111. 

1.  Davis  V.  Reed,  14  Md.  152;  Pow-  143;  Baker  v.  Rinehard,  iiW.  Va.  23S; 
ers  V.  Heery,  R.  M.  Charlt.  (Ga.)  523;  Lansing  r.  Eddy,  1  Johns.  Ch.  (N.  YO 
J)e  la  Croix  v.  Villiere,  11  La.  An.  39;  49;  Foster  v.  Wood,  6  Johns.  Ch.  (N. 
Shreve  v.  Black,  3  Green  Ch.  (N.  "j.)  Y.)  87;  Southampton  D.  Co.  v.  South- 
177;  Lowndes  r.  Bettlc,  33  L.  J.  Ch.  ampton  etc.  Board,  11  Eq.  Cas.  252. 
451.  After  citing  a   number  of  cases  the 

2.  McMillan  v.  Farrell,  7  W.  Va.  Vice  Chancellor  says:  *'They  all,  I 
223;  Cowles  V,  Shaw,  2  Iowa  496;  think,  establish  this  proposition,  that 
Hatcher  z\  Hampton,  7  Ga.  49.  where  it  is  unquestionable  that  the  court 

A  bill  alleging  that  a  trespasser  was  of  law  can  do  as  full  justice  to  the  sub- 
about  to  commit  irreparable  injury  by     ject  in  dispute  as  can  be  done  in  this 


Judgmontt  or                              INJUNCTIONS.  Actioni  at  Law. 

court,   this   court  will    not    interfere."  will  not  lie  to  restrain  a  justice  of  the 

Womack  v.  Powers,  50  Ala.  5.  peace  from  adjudicating  causes  arising 

A  defendant  in  a  judgment  at  law  under  a  statute  on  the  ground  that  the 
cannot  have  equitable  relief  against  it,  etatute  is  violative  of  the  constitution, 
because  it  is  either  erroneous  or  void;  Jones  v.  Stallsworth,  55  Tex.  138. 
since,  if  void,  it  may  be  disregarded  or  Where  a  separate  judgment  is  ren- 
8et  aside  on  motion,  and,  if  erroneous,  dered  against  each  of  two  joint  wrong- 
it  may  be  revised  on  appeal.  Murphree  doers  neither  judgment  can  be  perpet- 
t*.  Bishop,  79  Ala.  404.  ualU'   enjoined   while   both   remain   in 

The  defendant  cannot,  as  a  general  force  and  unsatisfied,  although  one  of 

rule,   enjoin   the   prosecution   of   legal  such  judgments  has  been  assigned  by 

proceedings  upon  grounds  of  which  he  the  holder  thereof  to   a  third  person, 

might  avail  himself  in  the  defence  of  Meixell  v.  Kirkpatrick,  25  Kan.  19. 

such  proceedings.     Martin   x\  Orr,  96  The  husband  having  died   in  posses- 

Ind.      27;     Hartman      v.     Heady,     57  sion  of  lands  to  which  he  had  no  title, 

Ind.  545.     In  the  recent  case  of  Palmer  the  same  having  been  an   Indian  reser- 

'\  Hayes,  93   Ind.  189,  the  rule  is  thus  vation.  and  all  right  to  it  as  such  having 

stated:  "Proceedings  of  a  court  at  law  been  declared  by  the  proper  authorities 

are  never  enjoined  where  the  court  has  of  the  United  States  to  have  been  ter- 

jurisdiction   to    afford  complete   relief  minated,  .a  judgment  in  ejectment  by 

and  where  the  party  has  full  opportu-  default  for  the  possession  of  the  land, 

nity  to  make  good  the  defence."  and  damages  for  rents  recovered  by  the 

A  bill  in  equity  was  filed  to  enjoin  an  husband*s    administrator    against*^  the 

action   at  law   because:  i.  The   action  widow, will   not  be  enjoined  inequity, 

was  on  a  judgment  which  had  been  sat-  at  her  instance,  because   the   final  de- 

isfied.  2.  The  judgment   creditor    was  cision  of  the  commissioner  of  the  land 

guilty  of  laches  in  delaying  to  bring  his  office   at    Washington    was   not  made 

action.  3.  The   action    was  maliciously  until  after  the   rendition   of  the  judg- 

brought  to   harass   and    oppress.      On  ment.     Kirby  x\  Kirby.  70  Ala.  370. 

demurrer  to  the  bill,  held  that  the  de-  An  action   was   brought  on   certain 

murrer  should  be  sustained.     As  to  the  notes  on   the   8th   of  September,  1881, 

first  allegation  of  the  bill,  the  remedy  at  and  N,  the  defendant,  was  duly  served 

law  was  complete.     As  to  the  second,  with  process,  and   he   appeared  to  the 

equity  will  not  enjoin  an  action  at  law  action,  but  interpo.sed   no  defence,  and 

because  delayed  if  brought  within  the  on  the  loth  of  October,  1881,  judgment 

statutory  period  of  limitation.     As  to  was   entered    for   want   of  plea.     This 

the   third,  equity   will   not   enjoin   the  judgment    was    extended    for    $967.10, 

prosecution  of  legal  rights  because  the  with   interest   and   costs.     A   payment 

prosecutor's     motives     are     malicious,  was  made  on  the  judgment,  and  at  the 

Clark  V.  Clapp,  14  R.  I.  248.  time  of  such   payment   it   was   agreed 

The   proper   remedy   to   remove    an  between   the  parties   to   the  judgment 

alleged  grievance   is  an  application  to  that  the  lien  of  the  judgment  should  be 

modify  the  terms  of  the  judgment  and  waived  and   deferred    to  a   subsequent 

an  order  suspending  proceedmgs  there-  mortgage  made  by  N  of  his  property, 

under.     Parker  xk  Bledsoe,  87  N.  Car.  which  was  accordingly  done,  and  it  was 

221.  then  and  there  agreed  that  the  balance 

Equity  will  not  maintain  jurisdictiorv  of  the  judgment  should  be  soon  there- 
of a  suit  for  relief  against  a  judgment  afler  paid.  The  payment  was  not  made 
merely  on  the  ground  that  the  demand  as  promised,  and  the  plaintiff  in  the 
may  be  unconscientious  and  that  in-  judgment  sued  out  execution  on  the  4th 
justice  may  have  been  done,  provided  it  of  October,  1882.  On  the  2nd  of  Jan- 
was  competent  for  the  party  to  ha\'t  uary,  1883,  nearly  fifteen  months  after 
pleaded  the  matter  before  the  court  in  the  judgment  rendered,  N  filed  a 
the  original  action,  either  upon  issues  bill  for  an  injunction  to  restrain  the 
joined  or  upon  motion  to  set  aside  the  collection  of  the  balance  due  on  the 
verdict  or  judgment;  nor  can  the  assist-  judgment,  upon  the  ground  that  there 
ance  of  equity  be  invoked  so  long  as  was  usury  in  the  debt  upon  )vhich  the 
the  remedy  by  motion  exists.  Ede  x\  judgment  was  recovered.  The  answer 
Ilazen.  61  Cal.  360.  swore  away  all  the  equities  of  the  bill, 

The  court  first  taking  will  retain  ex-  and  the  averments  of  the  answer  were 

cept  on  good  cause  shown.     Northeast-  not  overcome  by  proof.     The  bill  did 

ern  R.  Co.  r.  Barrett.  65  Ga.  601.  not    allege    with     any    exactness     the 

An  injunction  from  the  district  court  amount   of  the   usury  over   and  above 
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the  principal  sum  advanced,  with  legal  have  a  right  to  complete  the  sale  and 

interest   thereon,   or   the    real   amount  contest  the  validity  of  the  tax  deeds  in 

due.  principal  and  interest,  after  deduct-  an  action  at  law,  and  a  court  of  equity 

ing  the  usury  retained.     There  was  no  will  not  enjoin  a  sale  under  the  execu- 

pretence  that  the  complainant  was  not  tion  unless  some  equitable  ground  exists 

tullv  aware  of  all  the  facts  of  the  case  for  its  interference.     Rickards  r.  Coon, 

from  the   •ommcncement.     There  was  13  Neb.  420. 

no  oifer  to  bring  into  court  the  amount  Former  AiUudloatlon. — A   vendee  of 

of  principal  and  interest  that  might  be  part  of  a  crop  of  tobacco  who  has  been 

actually  due  on  the  judgment  after  de-  held  liable   in   an   action  at  law  for  its 

ducting  the  alleged  usury,     //c/^/,  that  value  as  for  a  conversion,  cannot  bvjoin- 

the   case    was   not    such   as  to  entitle  ing  his  vendor  as  a  co-complainant  in  a 

the  complainant  to  an  injunction  to  re-  bill,  have  a  retrial  of  the  cause,  it  not  ap- 

strain   the  execution   of  the  judgment,  pearing  that   the  defence  could  not  be 

Neurath  v.  Hecht,  62  Md.  221.  and  was  not  fully  made  at  law.    Mc- 

As  a  general  rule,  where  a  court  of  Glanahan  t*.  Stovall.6  Lea  (Tenn.)  ;o;. 


law  has  taken  jurisdiction  of  a  legal 
claim,  and  the  defendant  has  a  claim 
for  a  balance,  which  he  alleges  to  be 
due  him  from  the  plaintiff  on  the  settle- 
ment of  accounts,  which  can  only   be 


settled  in   a  court  of  equity  as  a  part-     collection  of  the  judgment. 


nership  account  or  the  account  of  a 
personal  representative  of  a  decedent, 
a  court  of  equity  will  not  suspend  the 
course  of  legal  proceedings  by  injunc- 
tion for  the  purpose  of  enabling  the  de- 
fendant in  the  common  law  suit  to  have 
these  accounts  settled  in  ecjuity  and  the 
balance,  which  he  claims,  ascertained 
and  allowed  as  an  offset  against  the 
plaintilTs  demand  in  a  suit  at  law. 
Miller  v.  Mijler,  25  W.  Va.  495;  Preston 
V.  Stratton  et  al^  executors  of  Stratton, 
I  Anst.  50;  Robinson  v,  Wheeler,  51  N. 


derlcal  Errors. — Where  a  judgment 
is  rendered   for  the  costs  of  "suit  laid 

out  and  expended,  taxed  at  % ,"  the 

omission  to  fill  the  blank  is  immaterial 
and  affords  no  cause  for  enjoining  the 

Pittsburg 


etc.  R.  Co.  7'.  Elwood,  79  Ind.  306. 
See  Quinn  v,  Wetherbee,  41  Cal.  247; 
Smith  t'.  Fouche,  55  Ga.  120;  First  Nat. 
Bank  -».  Deitch,  83  Ind.  131;  Gallup  :■. 
Manning,  48  Conn.  25;  Murphree  :•. 
Bishop,  79  Ala.  404. 

Judgment  by  confession  or  otherwise 
will  not  be  restrained  by  injunction  on 
grounds  purely  legal,  unless  a  defence 
at  law  has  been  prevented  by  fraud  on 
the  one  side  or  ignorance  of  facts  un- 
mixed with  negligence  on  the  other. 
Harner  t-.  Price,  17  W.  Va.  523;   Shot- 


H.  384;  Cummlngs  r.  Morris,  25  N.  Y.     well  v.  Murray,   i  Johns.  (N.  Y.)  Ch. 


625;  Ranson  t*.  Samuel,  i  Craig  &  Ph. 
171;  Duncan  ik  Lyon,  3  Johns.  (N.  Y.) 
Ch.  351;  Mead  v.  Merritt,  2  Paige  (N. 
Y.)  403;  Hewitt  r.  Rhul,  10  C.  E. 
Cireen  (N.  J.)  24. 

An  executor  cannot  enjoin  proceed- 
ings in  the  probate  court  for  the  recov- 
ery of  a  pecuniary  legacy  on  the  ground 
that  he  made  a  tender  of  the  monev  to 
the  legatee,  who  refused  to  receive  it, 
and   that    he    was    afterwards    robbed 


512,515;  Lyon  V.  Richmond.  2  Johns. 
(N.  Y.)  Ch.  51,  60;  Storrs  v.  Baker.  6 
Johns.  (N.  Y.)  Ch.  169,  170;  Marshall 
V.  CoUett,  You.  &  Coll.  238.  See  also 
Cockerville  f.  Cholmeley,  i  Russ.  & 
M.  418;  McCarty  r.  Decaix,  2  Russ.  & 
M.  614. 

Irregular  Judgment. — A  cause  was 
regularly  commenced  in  justice^s  court 
by  service  of  notice  on  defendant,  and 
was   set   for  g  o'clock  a.  m.     Plaintiff 


without  negligence  or  other  fault  on  his  appeared  soon  after  9  o'clock,  and  be- 
part  of  the  identical  money  tenHered,  fore  10  o'clock,  defendant  not  having 
which  he  had  kept  separate  and  apart;  appeared,  the  justice  stated  that,  as  there 
these  defences,  if  valid,  involve  simple  was  no  appearance  for  defendant,  he 
questions   of   fact,  which   the   probate     would  enter  judgment  for  plaintiff  by 

default  on  the  itemized  and  verified 
account  sued  on;  and  he  began  to  make 
the  entry,  but,  desiring  to  leave  town, 
he  closed  his  docket,  without  complet- 
ing the  entry,  stating  that  he  would  do 


New- 


court  is  competent  to  determine, 
som  t'.  Thornton,  66  Ala.  311. 

A  petition  which  states  that  the 
plaintiff  is  the  owner  of  certain  real 
estate   bv  tax   detds,  and   that   the  de- 

fcndants  hold  a  prior  judgment,  which  what  further  was  necessary  on  his  re- 
was  a  lien  upon  the  land  before  the  sale  turn  in  the  afternoon.  Before  10  o'clock 
and  conveyance,  and  seeking  to  enjoin  the  defendant  appeared,  examined  the 
the  sale  under  an  execution  issued  on  docket,  found  no  judgment  entered  and 
such  judgment,  does  not  state  a  cause  of  the  ju^^tice  gone,  and  after  lo  o'clock 
action.     In   such   case   the  defendants     he    departed,    and    gave   the  case   no 
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further  attention.  At  3  o'clock  p.  m.  Bill  by  Sureties  in  Replevin  Bond, 
at*  the  fiame  day  the  justice  returned  After  Judgment. — A  bill  will  not  lie  hy 
and  completed  the  judgment  entry,  the  sureties  in  a  replevin  bond,  after  a 
Execution  was  issued,  and  this  action  judgment  on  the  bond  in  the  suit  in 
was  to  enjoin  its  enforcement.  I/cld^  which  it  was  given,  valid  on  its  face, 
that  the  judgment  was  irregular,  but  merely  upon  the  ground  that  the  inter- 
not  void,  and  that  the  remedy  was  by  est  of  the  principal  in  the  goods  re- 
appeal  or  writ  of  error,  and  that  injunc-  plevied  was  that  of  a  partner  in  a  firm 
tion  would  not  lie  to  restrain  the  en-  'insolvent  at  the  time  of  the  attachment, 
forcement  of  the  judgment.  Central  the  bill  not  being  good  as  a  bill  of  re- 
Iowa  R.  Co.  r.  Piersol,  65  Iowa  498;  view,  nor  as  an  original  bill  to  impejich 
Cooper  :•.  Sunderland,  3  Iowa  114;  the  judgment  for  fraud.  Smyth  v. 
Morrow  ?•.  Weed,  4  Iowa  77;  Dishon  Barbee,  9  Lea  (Tenn.)  173. 
7'.  Smith,  10  Iowa  212;  Ryan  v,  Varga,  Continuance. — The  record  of  a  case 
37  Iowa  78.  in    a    justice's    court   showed   service, 

A  court  of  equity  cannot  enjoin  pro-  appearance,  and  a  continuance  by  con- 
ceedings,  on  a  judgment  at  law  entered  sent  until  the  defendant  should  return 
against  the  complainant  on  the  verdict  from  certain  business,  and  that  then  the 
of  a  jury  taken  by  the  crier  of  the  case  should  be  called  at  once.  It  further 
court,  where  the  complainant  does  not  showed  a  trial,  and  judgment  against 
allege  any  defence  to  the  proceedings,  defendant,  at  a  day  appointed  by  the 
although  he  does  show  an  ineffectual  justice,  but  it  failed  to  show  that  de- 
attempt  to  have  the  judgment  set  aside  fendant  had  returned,  that  he  had 
at  law.  Davis  v.  Delaware  Poor  Over-  notice  of  the  day  appointed  for  the 
seers.  40  N.J.  Eq.  156.  trial,  or   that  he  was   present    at    that 

A  party  seeking  to  enjoin  the  collec-  time.  An  action  was  brought  to  re- 
tion  of  a  judgment  against  him,  ren-  strain  the  collection  of  that  judgment, 
dered  without  jurisdiction,  who  does  On  the  trial,  in  addition  to  the  record 
not  deny  the  indebtedness  or  allege  its  as  above  stated,  it  was  shown  that  de- 
payment  or  an  offer  to  pay  it,  will  be  fendant  had  been  back  several  times 
denied  relief,  on  the  ground  that  he  between  the  day  of  adjournment  and 
must  do  equity  as  the  condition  upon  the  day  of  trial;  that  his  attorncx  was 
which  he  asks  equity.  Williams  v.  orally  notified  by  the  justice  c^f  the 
Ilitzie.  S3  Ind.  303.  time  fixed  for  the  trial,  and  that  he  told 

Relief  Against  Execution. — A  court  the  justice  that  his  client  had  no  defence, 
of  equity  will  not  interfere  to  restrain  and  to  go  ahead  and  render  judgment; 
the  sale*  of  lands  under  an  execution  and  also  that  in  truth  there  was  no  de- 
issued  upon  a  judgment  at  law  which,  fence;  and  the  debt  was  a  just  one,  and 
though  irregular  or  void,  is  not  inequit-  ought  to  be  paid.  Ilvld^  that  whether 
able  or  unjust  as  between  the  parties;  enquiry  is  limited  to  the  record  of  the 
nor  where  complete  relief*  can  be  ob-  justice,  or  extended  to  the  extrinsic 
tained  by  motion  in  the  original  action,  facts,  the  injunction  was  properly  re- 
See  execution  sale,  fost^  note.  Wilkin-  fused.  Devinney  v.  Mann,  24  Kan. 
son  V.  Rewev,  59  Wis.  5^4.  682. 

A  court  of*  equity   witl  not  restrain.  Partition. — Where  the  defendant,  in 

by  injunction,  a  creditor  from   levying  a  petition  for  partition,   set  up  certain 

on  land   in   which  he   avers    that    his  equitable    defences,    which    were    dis- 

debtor  has  an  interest.    Walker's  App.,  allowed,  and  on  his  appeal  the  decree 

112  Pa.  St.  579.  was  reversed  and  the  cause  remanded, 

Void  Judgment. — Where  a  court  has  and  pending  the  appeal  the  defendant 

no  jurisdiction,  all  proceedings  in   the  filed  a  bill  in  equitv   agiiinst   the   peti- 

cause  are  void  ab  initio.  The  judgment  tioner,  setting  up  tfie  proceedings  under 

and  execution  thereon  are  void,  and  the  the   petition   and   the    same    equitable 

defendant   could  maintain  suit  against  matters  relied  upon  as  a  defence  in   the 

the  officer  selling   his   property   under  proceeding  at  law,  and  praying  for  an 

the  execution  as  a   trespasser,   and  the  injunction  to  restrain  further  proceed - 

title  of  the  purchaser  at  the  execution  ings  under  the  judgment  at  law,  and  for 

sale  would  be  valueless.      The  remedy  a  partition  according  to  the  equities  of 

at  law  is  ample  and  adequate  in  such  the   parties;    hrld^    that    the   bill   w.is 

case   and  equity  will  not   interpose  to  properly   dismissed   on   demurrer,   t.^e 

enjoin   the   enforcement   of  the  judsf-  judgment  at  law,  as  to  the  defences  in- 

mcnt.     St.  Louis   etc.   R.  Co.  i'.  Rev-  terposed,  being  conclusive  until  reversed 

nolds,  S9  Mo.  146.  in  a  direct  proceeding  for  that  purpose, 
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and   that   where   an  appeal  was  taken  his  acts,  if  they  could  be  relied  on  bjr 

the  party  must  abide  the   result   of  it.  the    complainant,    would    be   in    the 

llopkins  7'.  Medley.  99  III.  509.  nature  oi  a  defence  under  a  licence,  or 

Appeal  Not  Taken. — Equity  will  not  by  way  of  estoppel,  which  were  legal 

relieve   against   the   enforcement   of  a  defences  in  an  action  of  trespass,  and 

justice's    judgment     from    which     no  could  be  set  up  in  the  suit  at  law,  and 

appeal  was  taken,  unless  the  defendant,  to  the  extent  of  their  legitimate  protec- 

without  his  own  or  his  agent's  negli-  tion  could  be   made  available  in  that 

gence   has  been  hindered   by  fraud  or,  suit.      That  as  to  their  constituting  a 

accident  from  availing  himself  of  his  reason  for  equitable  relief  and  injunc- 

defence.     Kelleher  f.  Boden,  55   Mich,  tion,  on  the  ground  that  the  M.  C.  Co. 

29>.  should  be  restrained  from  proceeding  at 

Mlitake. — D  and  the  Maryland  Coal  law,  because  of  the    rule  of  damages 

Co..  by  deed  of  exchange,  conveyed  to  which  must  there  prevail,  and  that  the 

each  other  certain  adjoining  parcels  of  court  of  equity  must  take  jurisdiction  ot 

coal  land.     D  afterwards  conveyed  by  the  question  of  damages,  giving  onlv 

deed    to    the    Atlantic    and    George  s  such  as  were  measured  by  the  value  of 

Creek  Consolidated  Coal  Co.  the  same  the   coal   in   its   native   bed;  the  court 

land  obtained  by  him  from  the  Mary-  knew  of  no  principle  for  such  jurisdic- 

land  Coal  Co.     Subsequently  the  M.  C.  tion  on  the  facts  of  this  case.     Atlantic 

Co.  sued  the  A.  and  G.  C.  C.  C  Co.  for  etc.  Coal  Co.  v,  Maryland  Coal  Co.,  62 

mining   coal  on  the  land  conveyed  to  Md.  135. 

the  M.  C.  Co.  bv  D.  Whereupon  the  In  May,  1878,  the  appellant  filed  a 
A.  and  G.  C.  C  C.  Co.  filed  a  bill  bill  for  an  injunction  against  the 
against  the  M.  C.  Co.  for  an  injunction  appellees  to  stay  execution  of  a  judg- 
to  restrain  the  prosecution  of  said  suit,  ment  obtained  by  them  against  the 
and  for  specific  performance,  and  other  appellant  at  the  December  term,  1877, 
relief.  The  A.  and  G.  C.  C.  C.  Co.  of  the  circuit  court  for  Baltimore 
cl. limed  that  the  land  conveyed  to  D  county,  and  for  general  relief,  on  the 
d  J  not  contain  the  quantity  and  quality  alleged  ground  that  an  agreement  was 
or  coal  it  was  intended  he  should  made  between  the  attorneys  of  the  re- 
receive,  and  that  by  mistake  the  land  spective  parties  to  extend  the  time  till  the 
conveyed  to  D,  as  described  in  the  deed  15th  of  March,  1878,  for  having  a  bill  of 
of  exchange,  did  not  include  the  locus  exceptions  signed,  .is  the  pravers  had 
///  ifHO^  and  that  by  a  true  location  the  been  lost  and  time  was  needed*  for  pre- 
alleged  trespasses  complained  of  in  the  paring  the  exceptions,  and  that  through 
suit  at  law  were  committed  on  the  the  act  of  the  appellees'  attorney,  the 
land  that  should  have  been  originally  judge  to  whom  the  bill  of  exceptions 
conveyed  by  the  M.  C.  Co.  to  D.  It  (finally  agreed  upon)  had  been  mailed 
was  alleged  by  the  complainant  that  it  was  induced  not  to  sign  it.  The 
had  been  agreed  that  the  M.  C.  Co.  by  appellees'  attorney  denied  the  material 
R,  its  agent,  should  survey  and  lay  oft  averments  of  the  bill.  It  appeared 
for  I)  the  land  to  be  conveyed  toliim,  from  the  testimony  that  the  time  was 
and  that  in  conducting  its  operations  limited  to  the  14th  of  March  inclusive, 
after  the  purchase  from  D,  the  and  that  through  the  fault  of  the 
boundaries  of  the  land  not  being  appellant's  attorneys  the  bill  of  excep- 
suHlciently  marked  by  visible  calls  in  tions  did  not  reach  the  judge  til!  the 
R's  survey,  S,  the  complainant's  engi-  19th  of  March.  Hcid:  1.  That  the 
ncer.  applied  to  R  to  show  him  the  complainant  was  without  any  equitable 
outlines,  in  order  that  no  trespass  might  claim  to  relief;  and  that  the  injunction 
be  committed,  and  that  R  (since  dead),  could  not  be  granted.  2.  That  under 
in  the  capacity  of  agent  of  the  M.  C.  the  prayer  for  general  relief  the  corn- 
Co.,  pointed  out  the  lines,  and  that  the  plainant  was  not  entitled  to  have  a 
coal  which  was  the  subject  of  the  compulsory  writ  requiring  the  judge  to 
action  of  trespass  was  taken  within  the  sign  and  seal  the  bill  of  exception.^, 
lines  of  the  complainant's  lands  as  so  Ruppertsberger  v,  Clark,  53  Md. 
pointed   out  by  R,  and   that   if  in   fact  402. 

there  was  a  trespass,  it  was  due  to  the  Practice. — In  a  suit  to  enjoin  a  judg- 

acts  and   statements  of  said    R.      The  ment   on    the   ground   of  surprise,  the 

mistake  was  denied   by  the   M.  C.  Co.  court,  without  setting  aside  the  judg- 

On  appeal  from  an  order  dissolving  a  ment.  examined  into  the  merits  of  the 

preliminary  injunction  whigh  had  been  original  case,  and  finding  that  there  was 

granted,  it   was  hci(f  that  the  efl'ect  of  no  valid  defence,  refused  the  injunction. 
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A  court  of  equity  has  no  jurisdiction  to  relieve  a  plaint  id 
against  a  judgment  where  the  case  in  equity  proceeds  upon  a 
ground  equally  available  at  law  and  in  equity,  unless  the  plain- 
tiff   can  establish  some  equitable    ground    for   relief,*    such    as 


lield^  a  proper  method  of  procedure. 
The  complainant  was  not  entitled  to 
have  the  judgment  first  set  aside  and 
his  defence  then  tried  bv  a  jurj. 
Philips  T'.  Samuel,  76  Mo.  6^7. 

1.  Lockard  t*.  Lockard,  i^  Ala.  423; 
Watt  V.  Cobb,  3J  Ala.  530;  Foster  x\ 
State  Bank,  17  Ala.  672;  Bentlev  r. 
Dillard,  6   Ark.  79;  DugJin  t*.  Cureton, 

1  Ark.  31;  Andrews  t'.  Fenter,  1  Ark. 
ivS6;  Watson  x\  Palmer,  5  Ark.  501; 
Hempstead  v.  Watkins,  6*  Ark.  317; 
Menifee  v.  Ball,  7  Ark.  520;  Conwav 
v.  Ellison,  14  Ark.  360;  Phelps  t*.  Pea- 
body,  7  Cal.  50:  Pollock  T'.  Gilbert,  16 
Ga.  39S;  Taylor  z\  Sutton,  15  Ga.  103: 
Bellamy  f.  Woodson.  4  Ga.  175;  Rob- 
bins  I'.  Mount.  3  Ga.  74:  Venmun  t*. 
Davis,  35  111.  56S;  Skinner  x\  Deming, 

2  Ind.  558;  Johnson  v.  Lyon,  14  Iowa 
431;  Smith  T*.  Short,  11  Iowa  523:  Cen- 
tral Iowa  R.  Co.  V.  Moulton  &  A.  R. 
Co.,  57  Iowa  249;  Crawford  t'.  Paine. 
19  Iowa  172;  Faulkner  v.  Campbell. 
Mor.  148;  Kreichbaum  v.  Bridges,  i 
Iowa  14;  Shricker  v.  Field,  9  Iowa 
366;  Minor  t-.  Stone,  i  La.  An,  283; 
Ml  Rae  T*.  Purvis,  12  La.  An.  85;  Lee 
T.  Hubbcll,  20  La.  An.  551;  llendrick- 
son  T'.  Hinchley,  17    How.  (L'.  S.)  443; 


r.  Otoe  Co.,  9  Neb.  324;  Slack  xk  Wood, 
9  Gratt.  (V'a.)  40;  Erie  Canal  Co.  i . 
Lowie,  5  Clark  (Pa.)  464;  Smith  t. 
Mayor,  i  Leg.  Gaz.  R.  86;  Vanarsdalcn 
V.  Whitaker.  31  Leg.  Int.  (Pa.)  u/; 
Ashton  T'.  Parkinson,  8  Phila.  (Pa.) 
33S;  s.  c,  I  Leg.  Gaz.  (Pa.)  99;  Wright 
r.  Eaton,  7  Wis.  595;  Ablcman  r.  Roth, 
12  Wis.  81. 

Injunction  will  not  be  granted  where 
every  matter  stated  in  the  bill  can  be 
made  as  fully  available  in  answer  and 
defence  to  the  action  at  law  as  by  an 
appeiil  to  equity.  Smith  v.  Short,  11 
Iowa  ^2\y  Bcauchamp  t-.  Putnam,  34 
111.  378;  New  York  D.  Co.  v.  Ameri- 
can etc.  Co.,  n  Paige  (\,  Y.)  384; 
Powell  I'.  Chamberlain,  22  Ga.  123; 
Hewitt  7'.  Kuhl,  10  C.  E.  Green  (N.J.) 
24;  Gibson  v.  Moore,  21  Tex.  611; 
Hardinge  x\  Webster,  i  Drew  &  Sm. 
loi;  Heath  x\  Heath.  9  Jr.  Eq.  635; 
Olmstead's  Appeal,  86  Pa..  St.  284; 
WormK  -'.  Mcllicr,  L.  R.,  16  Eq.  554; 
Ander.son  v.  Dowling,  11  Ir.  Eq.  590. 
Contra.  BulIittV  Exrs.  7* 
Admrs..  3  Munf.  (Va.)  55. 

It  is  a  familiar  principle  that  courts 
of  equity  will    not  interpose  by  injunc- 
tion   to   restrain  the   enforcement  of  a 
Glenn  x\  Fowler,  8  Gill  &  J.  (Md.)  340;    judgment  at  law,  where  the  rights  of  the 
Huston   f.  Ditto,  20  Md.  305;  Little  x\     complainant  might  have  been  enforced 
Price,  I  Md.  Ch.  135;  Smith  t*.  Walker,     and  protected  in    the  trial  at  law  to  the 


Songster's 


16  Miss.  (8  Smed.  &  M.)  ly ;  Fanning 
T'.  Farmers' etc.  Bank,  16  Xfiss.  (8  Smed. 
&  M.)  139;  Cole  V.  Hundley,  16  Miss. 
(8  Smed.  &  M.)  473;  Love  v.  Pass,  11 
Miss.  (14  Smed.  &  M.)  158;  Youngue 
T".  Billups,  23  Miss.  407;  Meek  f.  How- 
ard, 1 8  Miss.'(  10  Smed.  &  M  )  502;  Bran- 
don x\  Green,  7  Humph.  (Tenn.)  130; 
Duncan  :•.  Lyon,  3  Johns.  CN.  Y.)  Ch. 
351:  Wingate  v.  Haywood,  40  N'.  H. 
437;  Davis  r.  Briggs.  3  How.  (N.  Y.) 
Pr.  65;  Wordsworth  x\  Lvon,  ^  How. 
rX.  Y.)  Pr.  463;  s.  c,  I  Code'R.  (N. 
Y.)  N.  S.  163;  Rathborne  r.  Warren. 
10  Johns.  (N.  Y.)  587;  Harn  x\  Schuy- 
ler. I  Johns.  (N.  Y.;  Ch.  140;  Rogers 
T'.  Rathbun,  i  Johns.  (NY.)  Ch.  367; 
Tupper  7'.  Powell.  1  Johns.  (N.  Y.)  Cli. 
360;  Savage  r.  Todd,  9  Paige  (N.  Y.) 
578;  Paterson    x\    Bangs,  9   Paige  (N 


same  extent  as  in  a  court  of  equity, 
where  no  fraud,  accident  or  mistake 
has  intervened  to  deprive  him  of  his 
rights  in  the  legal  forum.  Hopkins  et 
rti.  :•.  MedkM'  et  a/.,  9<;  111   509 

On  a  creditors'  bill  filed  by  the  cred- 
itors of  a  testator,  certain  real  estate 
was  sold  to  B  The  property  thus  sold 
had  been  devised  bv  the  testator  to  one 
for  life,  and  at  her  death  to  the  voung- 
est  son  of  each  of  two  brothers  of  the 
testator  who  might  be  living  at  the 
death  of  said  devisee  for  life,  as  tenants 
in  common  in  fee.  (j,  >>ho  was  the 
youngest  son  of  one  of  said  brothers, 
was  not  made  a  party  to  the  creditors' 
bill,  and  after  the  death  of  the  tenant 
for  life  he  sued  B  m  ejectment  for  one 
half  of  said  land.  On  a  bill  filed  against 
G  by  B  to  restrain   the  proceedings  in 


Y.)   578;    Yilas    7\  Jones,  10  Paige  (N.  ejectment,  on  the  ground   that  through 

Y.)  76;  's.  c,  1    N.    1'.  274;  Marine  Ins.  mistake   G  had  not   been  made  a  party 

Co.  7'.  Hodgson.  7  C ranch    fl'.S.)  332;  to   the   creditors' bill,  and  his  existence 

Prewitt  7'.  Perrv,6  Tex.   2fo:  McCann  was   not  known  to  B  at  the  time  of  the 
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sale,  and  that  although  not  a  party  the  that  such  grantor   is   insolvent;  that  a 

property  was  liahle  for  the  debts  of  the  suit  is  now  pending  against, the  parties 

deceased,  in   preference  to  the  rights  of  to   this   action   and  the  mortgagee,  by 

the  devisee,  and  that  G  had  his  remedy  parties  claiming  a   paramount  title,  for 

over  against  the  other  devisees  for  con-  the  purpose  of  settling  the  question  of 

trihution,  it  was  held  that  the  bill  did  title  to  the  land   conveyed  by  the  mort- 

not  show  any  defence  to  the  suit  which  gagee,  and  asking  that  the  action  upon 

could  not  be  availed  of  in  the  action  at  the  note   and   mortgage   be  restrained 

law,  and  did  not  present  a   case  for  re-  and   delayed  until  the  determination  of 

lief  by  injunction.    Bowen   i'.  Gent,  54  the   suit   in   relation  to  the  title,  is  suf- 

Md.  5*58;  Harrison  r.  Nettleship,  2  Myl.  ficient    on    demurrer.     In    such   case 

&    K.  425;    Protherse    f.    Forman,    2  equity   will   enjoin   the    proceeding  to 

Swanst.  227.    The  jurisdiction  of  equity  enforce    collection    of    the    note  and 

docs  not  arise  from   the  mere  fact  that  mortgage  until  the  result  of  the  suit  for 

a  party  has  failed   to   make  his  defence  the   determination   of  the  title  to  the 

at   law.    Ware   t'.    Horwood,    14   Ves.  lands  purchased  is  ascertained.    Fehrle 

331;  Scott   V.   Nesbitt,  2  B.  C.  C.  641;  v.  Turner,  77  Ind.  530 

O'Connor   z\    Sheriff,  30  La    An.  pt.  Where  a  complaint  to  enjoin  the  sale 

I,  441;  Chadwell  z'.Jordan,  2  Tenn.  Ch.  of  land  *on   an   execution   alleged,  not 

635.  only  that   the  plaintiff  in  the  execution 

Pleadings. — Equity   will    interfere  to  had   receipted   the   same,  but  that  the 

restrain  an  adverse  party  from  availing  judgment  had  been  actually  paid  in  full 

himself  of  a  judgment  where  there  are  and   returned     satisfied     nearly   three 

any  facts  which  prove   it   to  be  against  years   before   the   complainant  bought 

conscience   to   execute  such  judgment,  the  land  and   took   possession  of  it  and 

and  of  which    the   injured   party  could  paid  for  it,  and  that  at  the  date  of  such 

not  have   availed  himself  in  a  court  of  purchase  there  was  no  judgment  lienor 

law,  or  of  which  he  might  have  availed  other  incumbrance  on  the  property,  a 

himself  at   law,  but  was   prevented  by  demurrer   for  want  of  sufficient  facts 

fraud   or   accident   unmixed  with    any  should    be     overruled.       Whitehill   v. 

fault  or  negligence  in  himself  or  agents.  Fauber,  97  Ind.  169. 

Fisher  v.  Greene,  5  Colo.  541.  Where  a  bill  to  enjoin  the  levy  of  a 

To  entitle  the  plaintiff*^to  the  aid  of  mortgageyiT.ya.  on  certain  goods  alleged 
the  court  by  way  of  injunction  to  re-  that  the  goods  covered  by  the  mortgage 
strain  proceedings  at  law,  the  substance  had  been  destroyed  by  fire,  and  that  the 
of  the  ground  of  relief  must  not  only  stock  against  which  the  fi.  fa.  was  pro- 
be fully  alleged,  but  the  bill  must  show  ceeding  was  not  covered  by  the  mort- 
grounds  upon  which  the  action  at  law  gage,  and  the  affidavits  submitted 
may  be  sustained;  or  otherwise  the  bill  showed  that  the  present  stock  was  not 
is  demurrable.  In  other  words,  the  bill  entirely  covered  by  the  mortgage,  if 
must  show  a  real  necessity  for  coming  any  part  thereof  was  so  covered,  the 
to  the  court  for  the  injunction.  Worth-  chancellor  should  have  granted  an  in- 
ington  V.  Lee,  61  Md.  530  junction   until   the   final  hearing.    La- 

A  bill   in   equity,  brought  to  restrain  nier  p.  Adams,  72  Ga.  145 

the   collection  of'  a  judgment,  will  be  Where,  in  a  suit  to  enjoin  the  sale  of 

dismissed  when  every  question  involved  the  plaintiff's  lands  upon  an  execution 

was   litigated   in  the  suit  at  law — the  against    another,    the     complaint,  by 

pleadings   permitting   it,  and   the   evi-  reason  of  dates  being  in  blank,  fails  to 

dence  the  same,  except   more  in  detail,  show  that   the  lands  are  not  subject  to 

Continental  Ins.  Co.  v.  Currier,  58  Vt.  the   execution,  it   is   bad  on  demurrer. 

229.                                                     *  First  Nat.  Bank  v.  Deitch,  83  Ind.  131. 

In  an  action  by  the  assignee  of  a  note  Contract  Glyen  In  Bacrow. — Injunc* 

and  mortgage  given  for  purchase  money  tion  will  lie  to  restrain  an  action  on  a 

of  real   estate,  a  cross  complaint,  alleg-  contract   delivered   in   violation  of  an 

ing  that  the  mortgage  sought  to  be  fore-  agreement   to   hold   it   in  escrow  until 

closed  embraced  other  lands  than  that  certain  changes  in   it  had  been  made, 

for  the  purchase   money  of  which  the  Wyckoff  v,  Victor  S.  M.  Co.,  43  Mich, 

notes   sued   on   were    given;   that    the  309. 

grantor   to  whom   the    mortgage    and  Partition. — If  one  tenant  in  common 

notes  were  given,  and   by   whom  they  of  lands  erects  valuable  improvements 

were   assigned,  conveyed   a   portion  of  thereon,  with  the  express  authority  or 

the   real   estate   described  in  the  mort-  knowledge  and  implied  consent  of  his 

gage,  with  covenants  of  warranty,  and  cotenant,    a    court    of  equity  will,  in 
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decreeing  partition,  give  him  the  bene-  detemiined  in  the  first,  was  not  such 
fit  of  his  improvements,  by  assigning  to  negligence  as  bars  injunctive  relief, 
him  that  part  of  the  lands  on  which  Walker  v.  Heller.  90  Ind.  198. 
they  are  situated;  and  the  claim  for  Where  Tbere  Waa  a  Defence  at  Law. — 
such  improvements  gives  a  court  of  While,  as  a  general  rule,  where  a  party- 
equity  jurisdiction  to  enjoin,  at  his  in-  has  an  adequate  remedy  at  law,  a  court 
stance,  proceedings  before  the  probate  of  equity  will  not  intervene,  yet  where 
judge  asking  a  sale  for  division.  Wil-  equity  has  acquired  jurisdiction  of  a 
kinson  v.  Stuart,  74  Ala.  198.  case,  such  as  a  bill  for  partition  of  land^ 

Bpedflc  Performance. — A,    as   maker  and  to  have  a  written  contract  respect- 

and  endorser,  was  liable  to  B  upon  two  ing  other   lands   specifically    enforced^ 

notes.     A,  being  unable  to  continue  his  the  court,  on   decreeing   the   equitable 

business,   arranged   to  carry   it   on  by  relief  sought  in   that   regard,  may  also- 

means  of  an  incorporated  company,  and  enjoin  the  enforcement  of  a  judgment 

agreed  with  B  to  pay  one  of  the  notes,  against  the  complainant  in   a  forcible 

to  obtain   for  B  the   privilege   of  sub-  detainer  suit  for  possession  of  the  land, 

scribing  for  stock   in   the   incorporated  although  he  might,  have  defended   that 

company,  and  to  receive  from   B  a  re-  suit  successfully  at  law. — McDowell  t*. 

lease  of  B 's   claim  on  the  other  note.  McDowell,  114  III.  255. 
Subsequently  just  before  the  statute  of       Property  Which  the  Plaintiff  Cannot- 

limitations  ran  against   A's  liability  on  DellTOr. — A  judgment  was  recovered  by 

the  notes,  A  gave  to  B  a  new  note  for  a  railroad   company  on  a  subscription 

the  amount  of  the  two  former  ones,  but  for  eight  of  its  first  mortgage  bonds  and 

without    prejudice    to    the    agreement  forty  shares   of  its  stock,   which  it  wa& 

above  given.      B   put  the  new  note  in  afterwards  unable  to  give  through   its 

suit,  and  A  filed  a  bill  in  equity  to  en-  own  default,  having  parted  with  them, 

join  the  suit  and  to  obtain  specific  per-  its    mortgage  having   been    foreclosed 

formance  of  the  agreement.      Held^  on  and  the  company  become  insolvent.  The 

demurrer,  that  the  bill  should   be   sus-  judgment  debtor  sought  by  bill  to  have 

tained.     Baker   r.    Hawkins,   14   R.    I.  the  collection  of  the  judgment  enjoined 

359.  until    the   bonds   and    stock  should  be 

Judgment  Pending  Appeal.  —  A  deposited  in  court  for  him.  HeUi^  that 
brought  an  action  against  B  upon  a  he  was  entitled  to  some  relief,  but  not 
promissory  note,  and  the  court,  after  to  the  extent  sought,  as  the  bonds  and 
trying  the  cause  and  making  its  finding  stock  could  not  be  delivered,  but  that 
in  favor  of  B,  permitted  A  to  dismiss  he  was  entitled  to  have  the  actual  value 
the  action.  Thereupon  B  appealed  of  the  proportionate  share  of  the  eight 
from  such  judgment  of  dismissal  to  the  bonds  credited  upon  the  judgment.  In 
supreme  court.  The  cause  was  re-  such  case  the  company  would  be 
versed,  and  judgment  was  therealter  chargeable  only  with  the  value  of  the 
rendered  by  the  circuit  court  upon  its  bonds  at  the  time  it  disposed  of  them — 
finding  in  favor  of  B.  Pending  such  not  their  face  value  or  purchase  price- 
appeal,  and  before  such  reversal,  A  Galena  etc.  R.  Co.  r.  Ennor,  116  111.  55- 
brought  another  action  against  B,  upon  ^ectment. — A  bill  to  enjoin  an  eject- 
the  same  note,  recovered  judgment,  and,  ment  suit  and  to  transfer  the  litigation 
after  the  reversal  and  rendition  of  the  to  the  chancery  court,  which  shows 
judgment  in  favor  of  B,  sued  out  an  ex-  that  the  complainants  claim  the  land  as^ 
ecution  upon  the  judgment  so  recovered  sub- vendees,  under  a  sale  made  by 
by  him,  whereupon  B  brought  an  order  of  the  county  court  upon  the  petl- 
action  to  enjoin  the  collection  of  such  tion  of  a  guardian  against  his  infant 
judgment.  Held^  that  the  finding  in  ward,  and  asks,  in  the  event  the  sale  be 
favor  of  B  entitled  him  to  a  judgment  declared  void,  that  complainants  be 
which,  when  rendered,  conclusively  subrogated  to  the  rights  of  the  original 
established  a  complete  defence  to  an  purchaser  for  so  much  of  the  purchase 
action  upon  the  note,  and  as  B  had  no  money  as  was  expended  for  the  benefit 
opportunity  to  avail  himself  of  such  of  the'  ward  or  paid  to  her.  arul  for  a 
defence  during  the  pendency  of  the  recovery  against  the  guardian  for  the 
second  action,  the  judgment  not  then  re'iidue,  contains  equity  and  cannot  be 
having  been  rendered,  the  court  will  dismissed  on  motion;  but  the  court 
perpetually  enjoin  the  collection  of  ought  not  to  take  jurisdiction  of  the 
such  judgment.  If  rid,  also,  that  a  fail-  legal  contest  nor  enjoin  the  prosecution 
ure  to  ask  for  a  vtay  of  proceedings  on  of  the  suit  at  law,  except  upon  the 
the  second  action  lintil  the  appeal   was  terms  of  giving  judgment  at  law  to  be 
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dealt   with   as  the   court   might  order,  part  of  the  purchase  money,  the  legal 

Trousdale   t'.  Maxwell,   6  Lea  (Tenn.)  title  being  taken  in  the  name  of  a  third 

i6i.  person,  and  seeks  to  enjoin  a  sale  oi 

Wife's  Property. — The  allegations  in  a  them     under    execution    against    her 

bill,  by  the  wife  against  the  judgment  husband.     Caldwell  r.  Lawler,  70  Ala. 

<:reditor8  of  the  husband,  that  property'  293. 

levied  upon  by  them  as  the  husband's,  Lands  were  sold  by  a  third  person  t« 

was  property  purchased  with  her  own  defendant's  wife,  who  is  alleged  to  have 

means,  and  that  she  always  was,  and  purchased  with  the  husband's  money, 

^^tilI  is,  the  owner  thereof,  is  a  sufficient  and  to  hold   the  premises  in  trust  for 

allegation  of  a  separate  property  in  her,  him.     Complainant   recovered  a  judg- 

and  while,  according  to  the  rule  pre-  ment   at    law    against    defendant  and 

vailing  in  this  State,  she  is  to  be  held  to  levied  on  the  premises  and  bought  them 

full    and    strict    proof   of   a    separate  at    the   sheriff's   sale.      Thereafter  he 

property,  the  chancellor  should  in  such  entered  into  possession  and  attempted 

case  grant  an  injunction.     Fairchild  ?'.  to  occupy  and  cultivate  them.    Htld^ 

Knight,  1 8  Fla.  770.  that   this'  court   would    not  enjoin  an 

A  court  of  equity  has  jurisdiction  to  action  of  trespass  brought  by  defend- 

entertain    a    bill,  tiled    by   a    married  ant's  wife  against  him.     Cox  v.  Gruver, 

woman   in  possession  of   her  separate  40  N.  J.  Eq.  473. 

real  estate,  to  restrain  repeated  actions  Property  Exempt. — Jurisdiction  is 
of  ejectment  by  a  purchaser  at  sheriff's  properly  exercised  to  prevent  the  sale, 
sale  of  said  property  under  a  judgtnent  under  an  execution  issued  on  a  judg- 
against  her  husband,  where  such  actions  ment  of  a  justice  of  the  peace,  of  propertjr 
are  brought,  not  in  good  faith,  and  (by  exempt  under  law  from  forced  sale, 
means  of  voluntary  nonsuits)  are  not  Stein  v.  Frieberg,  64  Tex.  271;  Alex- 
prosecuted  to  judgment,  but  are  brought  ander  i».  Holt,  59  Tex.  205.  Jurisdiction, 
and  threatened  with  the  alleged  intent  when  once  thus  obtained,  should  be 
of  compelling  the  payment  of  her  exercised  to  finally  determine  the  rights 
husband's  debt.  Thompson's  App.,  107  involved  under  the  issues  made;  and,  if 
Pa.  St.  559.  necessary,  to  perpetuate  the  injunction. 

On  a  bill  filed  by  a  married   woman  Stein     t*.     Frieberg,     64     Tex.    271; 

for     an     injunction     to     restrain     an  Willis  v.  Gordon,  22  Tex,  243;  Witt  r. 

execution  issued  against  her  husband,  Kaufman,  25  Tex.  Sup.  3S4. 

and    levied     upon    personal     property  The  levy  upon  land  exempt  by  law 

which^  she  claimed  to  be  hers,  it  was  from  levy  and  sale,  and  advertising  the 

kcld^  that  conceding  that  the  husband  same  for  sale  to  satisfy  an  execution, 

was  acting  as  the  agent  of  the  wife,  and  constitute  such   an   attempt  to  cast  a 

that  the  note  upon  which  the  judgment  cloud  upon  the  title  as  to  give  a  court 

was   founded,  and   the  execution   was  of  equity  jurisdiction  to  enjoin  the  sale, 

issued,  was  given  for  cows  purchased  Lewton  x\  Hower,  18  Fla.  872. 

for  her  use,  and  taken  to  her  farm,  such  Where  a  judgment  debtor  applied  for 

cows  became  her  property,  and  it  was  an   injunction    to    restrain   the  shcriflf 

but  equitable  and  just  that  she  should  from   selling  a  contingent  interest  in 

pay  for  them,  and  the  execution  ought  land,  wfiich  was  not  liable  to  be  sold 

not    to    be    enjoined   at   her   instance,  under  execution,  it  was  held  that  the 

Erdman  r.  Rosenthal,  60  Md.  312.  injunction    should   have  been  refused. 

A   married   woman   may  enjoin   the  Bristol    v.    Hollyburton,  93    N.  Car. 

execution  creditors  of  her  husband  from  384. 

selling  lands,  the  title  whereof  stands  Execution  Bale. — A  court  of  chancery 

in  his  name  but  which  were  bought  by  will  entertain  an  original  bill  to  enjoin 

him.  ^<7«ay?^ff,  for  her,  and  paid  for  with  its   own   execution    in   a   proper  case, 

her  money.     Cass  t-.  Demarest,  37  N.  J.  Anderson  v.  Mullenix,  5  Lea  (Tenn.? 

Eq-  393-  287. 

The   court  will  not  interfere  at  the  As  a  general   rule,  before  equity  wUl 

instance  of  a  party  who  has  only  an  restrain  the   collection   of  a  judgment 

equitable  title,  which  is  not  cognizable  rendered  by  a  court  of  competent  juris- 

at  law,  when  it  appears  that  the  sale,  if  diction  afler  legal  and  personal  service, 

consummated,  will  not  cast  a  cloud  on  it  must  affirmatively  appear  that  there 

that    title,    nor    otherwise    injuriously  is  a  valid  defence  to  the  cause  of  action, 

affect   his   rights;   as,   where   the   wife  Muse  v.  Wafer,  29  Kan.  279. 

claims    a   resulting   trust   in  lands,  on  A  court  of  equity  will  ordinarily  not 

account  of  her  moneys  used  in  paying  interfere  to  enjoin  a  ^le  of  lands  under 
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an   execution   against   one  person,  the  rights  of  partnership  creditors,  as  a  rule 

title  to   which   is  claimed  by  another,  in  equity,  are  superior  to  those  of  the  in- 

for  the  reason  that  such  a  sale  will  not  dividual  creditors,  ^et  the  court  will  not 

prejudice   the  rights  of  the  latter.     To  enjoin    where    equities    are    equal,   or 

warrant  resort  to  the  restraining  power  where,  as  in  this  case,  it  does  not  clearly 

of  the  court  the  case  must  present  some  appear,  bv  allegation  or  proof,  that  the 

recognized  ground  for  equitable  relief—  partnership  indebtedness  existed  at  the 

fraud  or  irreparable  injury.     American  time  the  property  was  seized  on  execu- 

ctc.  Co.  T'.  School  Trustees,  3^  N.  J.  Eq.  tion.     Lamoille  etc.  R.    Co.  v.  Bixbv, 

»8i.                                             ^  55  Vt.  235. 

A  bill  to  restrain  a  sale  on  execution  On  the  foreclosure  of  a  mortgage  on 

in  a  proceeding  at  law  against  a  third  a  factory  it  was  decided  tha<  the  mort- 

person  will   hardly  lie   when  the  only  gage  did  not  cover  certain  machinery 

equity  complainant  asserts  is  that  he  is  therein  on    which   the   defendant,  as  "a 

a  bona  fide  purchaser.     Manisiique  etc.  judgment  creditor  of   the  mortgagor, 

Co.  V.  Lovejoy,  55  Mich.  189.  had   levied.     Thereupon  the  defendant 

Equity  will  not  interfere  to  impound  sold   that   machinery  under  his  execu- 

property  or  tie  up  interests  after  an  ex-  tion  and  bought  it  himself.     Afterwards 

ecution  sale  thereof  in  order  to  estab-  the  complainant  appealed  from  the  de- 

lish  a   lien   thereon   under  attachment  cision  as  to  the  machinery.     Held^  that 

proceedings  that  have  not  even  reached  complainant  was  entitled  to  an  injunc- 

a  judgment.     Rollins   v.  Van   Baalen,  tion  restraining  the  defendant  from  dis- 

56  Mich.  610.  posing  of  the   machinery  pending   the 

But  when  a  decree  for  the  sale  of  appeal,  and  to  have  a  receiver  therefor 
land  has  remained  unexecuted  for  four-  appointed  upon  giving  the  defendant 
teen  year*  and  a  petition  or  bill  is  filed  proper  security.  Penn  Mutual  etc.  Co. 
hy  the  debtor  asking  the  enjoining  of  r.  Semple,  38  N.  J.  Eq.  314. 
such  sale  of  his  land  because  the  debt  Where  a  wi  e  sought  to  enjoin  the 
for  which  the  land  had  been  decreed  to  sale  of  her  husband's  land  on  the 
be  sold  had  since  the  decree  been  paid  grounds  that  she  had  an  interest  of 
in  full,  and  the  truth  of  the  facts  stated  $965  principal  in  the  fi.  fa.,  that  the 
in  such  bill  are  sworn  to  by  the  debtor,  holder,  who  was  a  transferee,  had 
the  court  should  enjoin  such  sale  until  knowledge  of  her  interest,  that  she  was 
the  further  order  of  the  court,  and  unable  to  bid  on  the  property  and  de- 
should  refer  the  cause  to  a  commissioner  sired  to  have  the  sale  restrained  until 
to  ascertain  what  if  anything  is  still  she  could  contest  her  rights  with  the 
due  on  such  debt.  Buster  v.  Holland,  holder,  there  was  no  abuse  of  discretion 
27  W.  Va.  510.  in  refusing  to  restrain  the  sale,  but  or- 

After  the  adjournment  of  the  term  at  dering  a  sufficient  amount  to  secure  her 

which  a  judgment  is  rendered  against  a  rights  to  be  retained  by  the  sheriff  until 

garnishee  he  cannot  have  in  an  inde-  further  order.    Thomas  v.   Wilkinson, 

pendent   proceeding    an   injunction   to  65  Ga.  405. 

prevent  the  enforcement  of  the  judg-  A  bill  in  equity  will  not  lie  to  restrain 

ment,  except  upon   facts   which  show  the   sale  of  chattels  under  execution, 

the  clearest  and  strongest  reasons  for  unless  it  shows  that  some  damage  will 

the  interposition  of  a   court  of  equity,  result  to  the  plaintiff  not  fully  remedia- 

Nevins  v.  McKee,  61  Tex.  412.  ble  at  law.     Stillwell  v.  Oliv'er,  35  Ark. 

The  defendant  railroad  and  the  orators  184. 
under  a  partnership  arrangement  were  Where  there  is  an  absolute  judgment 
operating  the  three  lines  of  road.  De-  for  a  sum  of  money,  with  no  restriction 
fendant,  B,  obtained  a  judgment  against  in  its  terms  as  to  the  manner  or  medium 
the  defendant  railroad  for  injuries  re-  of  payment,  or  as  to  the  time  or  mode 
ceived  through  its  neglect,  not  knowing  of  enforcing  it,  and  its  enforcement  by 
of  the  partnership.  He  levied  his  exe-  regular  levy  and  sale  is  sought  to  he 
cution  on  an  engine,  tender  and  bag-  enjoined  because  violative  of  a  cotem- 
gage  car  owned  by  the  three  companies,  poraneous  written  contract  modifying 
and  the  same  were  sold  to  his  agent,  L;  its  ordinary  legal  effect,  the  discretion 
and  he  had  also  levied  upon  another  en-  of  the  chancellor  in  refusing  the  injunc- 
gine  owned  by  the  same  companies  and  tion  will  not  be  controlled,  it  not  appear- 
had  advertised  it  for  sale  when  he  was  ing  that  a  breach  of  the  contract  (grant- 
enjoined.  A  bill  having  been  brought  ing  the  contract  to  be  legal  and  obliga- 
setting  up  the  superior  rights  of  part-  tory)  would  be  irreparable  at  law  in 
nership  creditors,  keid^  although    the  damages.     West  7;.  Cobb,  63  Ga.  341. 
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Where  the  defendant  in  a  judgment  the  rule  being  that  a  court  of  equitr 

obtains  a  rule  to  show  cause  why  execu-  cannot     interfere    when    the   plaintiflf 

tion  thereon  should  not  be  stayed,  and  claims  as  an  incumbrancer  merely;  and 

after  depositions  are  taken  the  rule  is  dis-  when  he  claims  as  owner  of  the  prop- 

<:harged,  said  defendant  cannot  subse-  erty,   it    can   only    interfere    in  ca&6> 

quentlv  upon  proof  of  substantially  the  where  from  the  peculiar  nature  of  the 

same  facts  appearing  in  the  depositions  property  and  circumstances  of  the  case 

on  the  rule  obtain  relief  by  injunction  the    remedy     at     law    is    incomplete. 

in  equity.    The  principle  of  rrj  adjudi-  Rollins  v.  ^less,  27  W.  Va.  570. 

'Cata  applies  in  such  case.     FrauenthaKs  Common  law  courts  have  jurisdiction 

Appeal,  100  Pa.  St.  290.  and   power  over   their  writs,  and  over 

Under    a     Statute. — But    under    the  the  officers  who  execute  them,  and  ma^', 

statute,  **only  so  much  of  any  judgment  on   motion,   recall   and  quash  process 

at  law  shall   be  enjoined   as   the  com-  illegally  issued.   This  being  a  plain  and 

plainant  shall  show  himself  equitably  complete  remedy  at  law  to  a  party  to  an 

not  bound  to  pay,"  so  that  if  he  be  un-  execution   illegally    issued,  he   cannot 

able  to  allege  and  prove  that  he   has  a  apply     to    chancery     for      injunction 

<lefence  against  the   claim   upon  which  against  it.     But  one  who  is  not  a  paiiv 

the  judgment  was  founded,  in  whole  or  to  an  execution  illegally  levied  on  hi% 

in  part,  then  the  statute  would  tbrbid  an  property  has  not  this  remedy,  and  may 

injunction.      Colson  z*,  Leitch,  no  III.  apply  to  chancery  to  enjoin  the  sale. 

504.  King  I'.  Clay,  34  Ark.  291. 

Execution — Owner    Not    a    Party. —  Execution  megal. — The  writ  of  in- 

Where  no  special  ground  of  equitable  junction,    should    be   used   with  great 

jurisdiction  is  alleged,  a  bill  to  restrain  caution,   and  should   never  be  granted 

a  sheriff  from  selling,  under  execution,  except    on    a    strong    case    and   in  a 

lands   claimed   to   belong   to   a  person  pressing    emergency;    and  where  the 

other  than  the  defendant   in  execution,  strength  of  the  case  and  the  pressure  of 
cannot  be  maintained.  Dawes  v.  Taylor,  «  the  emergency  rest  on  a  threatened  sale 

35N.J.  Eq.  40.  of   property    which    can    as   well   be 

An  allegation  in  a  bill  that  the  de-  stopped   by   an   additional  affidavit  of 

fendant,  by   virtue  of  a  judgment  and  illegality  as  by  resort  to  injunction,  the 

execution  at  law  against  complainant's  latter  remedy   should   not  be  granted, 

grantor,  has  seized  upon  and  is  about  Gunn  v.  Woblfolk,  66  Ga.  682. 

to  sell  lands  to  which  complainant  has  If  a  court  of  equity  has  jurisdiction, 

the   legal   title,   presents   no  equitable  in   any  case,  to  enjoin  a  sale  of  part- 

^ound  for  enjoining  such  sale.  Sheldon  nership    property    under  execution  of 

V,  Stokes,  34  N.  J.  Eq.  87.  one   of  the   partners    individually,  "it 

The  owner  of  land  is  entitled  to  an  can  only  be  called  into  exercise  by  clear 
Injunction  restraining  the  sheriff  from  and  strong  averments,  showing  the  in- 
levying  an  execution  thereon,  issued  jury  which  must  result  from  a  disturb- 
upon  a  judgment  against  other  persons,  ance  of  the  possession  consequent  upon 
and  in  an  action  to  which  he  was  not  a  the  levy."  An  averment  that  irrepara- 
party;  and  the  execution  plaintiff  is  a  ble  injury  will  result  because  the  part- 
proper,  if  not  a  necessary,  party  to  the  nership  is  engaged  in  farming  opera- 
action.  Bishop  7'.  Moorman,'  98  Ind.  tions,  and  the  articles  levied  on,  guano 
1;  s.  c,  49  Am.  Rep.  731.  and  cotton-seed,  were  advanced  to  them 

A  land  owner  mav   maintain  an  in-  under   the  statute  to    enable    them  to 

junction  to  prevent  the  sale  of  his  land  make  a  crop,  and  are  necessary  to  the 

upon    a    judgment     rendered     against  successful  cultivation  of  a  crop,  i*  not 

another  person.      Petry  v.  Ambrosher,  sufficient.  Daniel  v.  Owens,  70  Ala.  ^97. 

100  Ind.  510.                   *  As   a   general   rule,   it   has  been  the 

A  person  in  quiet  possession  of  real  practice  in    Pennsylvania   for  a  judg- 

•cstate  as  owner  may  obtain  an   injunc-  mcnt  creditor  to  seize  and  sell  in  satis- 

tion  to  restrain  others  from  dispossess-  faction  of  his   debt   any   real  estate  in 

ing  him  by  means  of  process  growing  which  his  debtor  has  or  is  bel  icved  to 

out  of  litigation  to  which  he  was  not  a  have  an  interest.      Whenever  such  in- 

party.      Deans  v.  Bowden,  20  Fla.  905.  terest    is   alleged,  the   creditor  is  per- 

When  personal  property  is  taken  in  mitted  to  proceed  with  his  execution, 
execution,  and  a  third  person  applies  to  and,  if  there  be  any  question  in  regard 
a  court  of  equity  to  enjoin  the  sale  on  to  the  title,  it  may  be  raised  and  deter- 
the  ground  of  a  prior  incumbrance,  the  mined  afterwards  in  an  action  of  eject- 
court  has  no  jurisdiction  in  such  a  case,  ment.     It  is  only  where  the  creditor  i« 
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clear! V     and     undeniably      proceeding  Bv   a  written  agreement  for  the  ex- 

against  right   and  justice  to  abuse  the  change  of  lands,  the  complainant  was 

process   of  the   law   to   the   injury    of  to  secure  to  the  defendant  for  his  (de- 

another  that  equity  intervenes  to  stay  fendant's)  use  one  half  of  the  rye  then 

his  hands.     Taylor's   App.,  93   Pa.  St.  growing  on  complainant's  land  (which 

21:  Winch's  App.,  11  P.  F.   Smith  424.  was   under    lease),   and    by   a    simul- 

Exceii  In  Judgment. — Where  the  de-  taneous  verbal  agreement  the  growing 

fendant  in  a  judgment  at  law  illegally  wheat   thereon  was  reserved   to  com- 

rendered  against  him   admits   that  the  plainant's  tenant  then  on  the  premises, 

judgment  is  partly  founded  uppn  a  just  The  deed,  which  was  afterwards  given, 

indebtedness,  and  claims  that  it  is  ex-  was  a  warranty  deed,  and  contained  no 

cessive   merely,   he   is   not  entitled   to  reservation  of  the  crops  at  all,  because 

restrain  by  injunction  the  collection  of  the  scrivener  regarded  it  as  unnecessary, 

the  judgment  for  the  amount  which  he  The   defendant,    denying   the   tenant's 

admits  to  be  due.    But  as  to  the  alleged  claim  to  the  wheat,  converted  it  to  his 

excess   in   the  judgment   the    plaintiff  own  use,  whereupon  the  tenant  recov- 

therein  should  be  required  to  retry  his  ered   a  judgment   against  him   for   its 

case,  the  injunction  to  be  retained  till  value.    Then  the  defendant  recovered 

the  result  is  known,  and  the  injunction  a  judgment   at  law  in  respect   thereof 

bond  to  stand  as  a  security  to  the  plain-  against  complainant  for  breach  of  cove- 

tiff  for  any  amount  which  may  be  found  nant  in  the  deed,  and  on  that  judgment 

due   him,  on  such  trial.     Hale  r.  Boze-  a  writ  of  error  by  complainant  is  still 

man,  60  Miss.  965.  pending,  l/eld^  that  complainant  having 

OlOQil  on  Title. — A  court  of  equity  has  conclusively  shown  that  the  wheat  was 

no  jurisdiction  to  enjoin  a  levy  and  sale  reserved  at  the  time  of  the  exchange, 

of  land  under  an  execution  unless  bv  may   restrain   defendant   from    further 

such  sale  an  actual  cloud  upon  the  com-  proceeding  on  or  enforcing  his  judg- 

plainant's  title  will  be  created.     Such  a  ment  at  law,  and  that  such  right  has 

cloud  is  not  produced   by   a   sale  under  not  been  lost  by  his  laches.    Thompson 

an  execution  against  one  who  never  had  v.  Tilton.  34  N.  J.  Eq.  306. 

title  to  or  interest  in  the  land      Shelby  B   recovered   a    judgment   in   eject- 

7*.  Ilollowav,  19  Fla.  500.  ment  against  J  tor  the  possession  of  a 

A  yf./tf.  liaving  been  levied  on  cer-  certain  town  lot.  A  writ  of  habere 
tain  land,  and  a  claim  interposed,  and  a  facias  possessionem  was  issued  thereon 
second  Ji.  fa.  having  been  levied  on  the  and  placed  in  the  hands  of  the  sherift'. 
same  property,  the  holder  of  the  first  J  offered  to  surrender  possession  of 
ft.  fa.  is  not  entitled  to  an  injunction  to  what  he  regarded  as  the  lot  mentioned 
stay  the  proceeding  of  the  second,  on  in  the  writ,  but  B  contended  that  the 
the  ground  that,  if  sold  pending  the  boundary  of  the  lot  extended  beyond 
olaim  case,  the  property  will  be  under  the  line  recognized  by  J,  and  embraced, 
a  cloud  and  will  notbring  its  value,  in  addition  to  the  land  that  J  proposed 
that  he  is  unable  from  poverty  to  bid  on  to  surrender,  a  part  of  the  dwelling 
it,  and  that  the  purchaser  will  obtain  a  house  in  which  J  resided  and  some  of 
good  title,  leaving  a  nominal  amount  in  the  outhouses  used  by  him.  The  sher- 
the  hands  of  the  sheriff,  in  lien  thereof,  iff  announced  his  intention  of  executing 
for  him  to  have  applied  to  his  Ji.  fa.  the  writ  as  directed  by  B.  and  there- 
Sanders  V.  Foster,  66  Ga.  292.  upon  J  filed  a  bill  in  chancery  to  enjoin 

Debt  Partially  Due. — When  any  part  the  execution  of  the  writ  until  the  true 

of  the  debt  remains  due  an  injunction  boundary   lines   of  the   lot   should   be 

will  not  be  granted  to  restrain  the  exe-  judicially  determined,  and  praying  for 

cutton  of  a  judgment.     Harris   v.   Al-  an  order  for  the  survey  of  the  lot.     A 

cock.  10  Gill  &  J.  (Md.)  226;   Hollings-  temporary  injunction  was  granted.  The- 

worth's  Admrs.  v.   Lloyd,  2  Har.  &  G.  bill,   which  alleged   the  tacts    here  re- 

(Md.)37.                          "  cited,  was  met  by   an   answer  from   B 

Mlscellaneoiit  Cases. — A  judgment  at  denying  under  oath  the  equities  thereof, 

law  in  favor  of  one  surety  against  his  and  a  motion  to  dissolve  the  injunction 

cosurety    on  a  draft   for   contribution,  was  sustained  by  the  chancellor.    Ilvld^ 

will  not  bar  a  bill  by  such  cosurety  to  that  the  allegations  of  the  bill,  if  true, 

enjoin      the    judgment     for    equitable  show     that    irreparable    injury     would 

reasons  involving  new  issues  and  new  have  resulted  to  the  complainant  by  the 

parties  which  were  not  before  the  court  execution  of  the  writ  of  habere  facias 

in  the  common   law  suit.     Simmons  t*.  possessionem^  and  the  injunction  should 

Camp,  65  Ga.  673.  not    have   been   dissolved     upon    mo- 
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fraud,  accident,  mistake,  or  acts  of  the  opposite  party,  by  which 
he  was  prevented  from  prosecuting  his  action  or  interposing  his 
defence.* 

tion.    Jones  i'.  Brandon,  60  Miss.  556.  remedy  is  simply  to  pay  or  tender  the 

Defendant  loaned  $6,000  to  the  A.  I.  balance  due  upon  defendant*^  judgment. 

Works,  a  corporation  organized  under  and  if  he  refuses  to  cancel  the  same, 

the    General     Manufacturing   act   (ch.  then  to  apply  to  the  court  by  motion  to 

40,  Laws  of  184S).     B,  a  trustee  of  the  compel  a^ cancellation,  or  to  stayexecu- 

corporation,   pledged   as   collateral  for  tion;  a  suit  in  equity  is  not  the  proper 

the     loan   bonds     of    the    corporation  remedy.     Roach  v.  Duckworth,  95  X. 

to  the  amount  of  $6,000,  owned  by  him  Y.  391. 

and  for  which  he  had  paid  full   value.         Where  the  trustees  of  a  corporation 
The  loan  not  having  been  paid,  defend-  gave  a  bond,  secured  by  a  mortgage  on 
ant  sold  the  bonds  at  public  auction  for  the  corporate  property*^  which,  in  Rtrict 
$640  to  C,  who  thereafter  commenced  legal  effect,  bound  them  individually,  a 
suit  against  plaintiff  R,  a  trustee  of  the  court  of  equity  will  enjoin  an  action  at 
corporation,  to  enforce  his  liability  be-  law  against  them  thereon,  if  it  appears 
cause  of  a  failure  on  the  part  of  the  of-  that   there  was   no  intention  on  their 
ficers  to  file  annual  reports  as  required  part  to  become  personally  liable.  Maps 
by  the  act.     judgment  was  rendered  in  t*.  Cooper,  39  N.J.  Eq.  316. 
said  action  lor  the  full  amount  of  the        1.  Holmes    v.  Stateler,  57    111.  209; 
bonds.    This  judgment  C  settled   and  Bateman  r.  Willoc,  i  Sch.  &  Lefr.  201; 
satisfied    on     payment  to  him    by   R  McClure    v.  Miller,  Bailey's  Eq.  (S. 
of  $1,300.     Defendant  also  commenced  Car.;  107;  Graham  v.  Roberts,  i  Mead 
suit  against  R  and  the  other  trustees,  (Tenn.)  56;  Comstock  v.  Henneberry. 
plaintiffs  herein,  to  enforce   their   lia-  66  III.  212;  La  Crosse  etc.  Co.  r.  Rev - 
bility   to  him  on  account  of  the  loan,  nolds,  12  Minn.  213;  Wight  r.  Eaton.  7 
and  obtained  judgment  for  the  balance  Wis.   595;  Ableman  z\  Roth,  12  Wis. 
due  after  deducting  the  $640  received  81;  McCann  z\  Otoe  Co.,  9  Neb.  324; 
on  sale  of  the  bonds  and  some  interest  Little  v.  Price,  i    Md.  Ch.  182;  Dugan 
which  had  been  paid.     This  judgment  t'.    Curetbn,   i     Ark.  31;   Andrews  v. 
was  affirmed  on  appeal  by  the  General  Fenter.  i  Ark.  186;  Watson  t*.  Palmrr, 
term   and  by   this  court.     This   action  5  Ark.  501;  Conway  r.  Ellison.  14  Ark. 
was  brought  to  restrain  the  collection  360;  Nevins    v.  McKee,  61    Tex.  412; 
of  said  judgment  and  the  judgment  for  Wingate    r.   Haywood,  40   N.  H.  437; 
costs   on   appeal.     It  was  alleged,  and  Pearce  t'.  Olney' 20  Conn.  544;  Stanton 
the   court   found,  that  the  sale   of  the  r.  Embry,  46  Conn.  ^95;  Slack  r.  Wood, 
bonds  to  C   was  a  sham;  that  he  pur-  9  Gratt.  (Va.)  49;  Cotton  t*.  Hiller,  52 
chased     and      prosecuted     the     action  Miss.  7;  Newman   x\  Morris,  52  Miss, 
against  R  solely  for  the  benefit  of  de-  402;  Collier  r\  Falk,  66  Ala.  223.   Wal- 
fendant,    which   fact  was  unknown    to  ton   i*.    Bonham,    24    Ala.    513;    Mar- 
plaintiffs   until    after   the  recovery   of  riott  f.  Givens,  8    Ala.  694;    Nunn  v. 
said    judgment.     Held    (Miller    and  Matlock,    17    Ark.    512;    Jamison    v. 
Danforth,  JJ.,  dis.senting),  that  plain-  May,  13  Ark.  600;  Bibend  r.  Kreutz,  20 
tiffs   were    not   entitled   to    the    relief  Cal.  109;  Carter  v.  Bennett,  6  Fla.  214; 
sought;    but  as  C    had    the    apparent  Nelson   z\  Rockwell.  14  III.  375;  Hin- 
right   to  satisfy  his  judgment,   and  as  richsen    i*.    Van   Winkle,  27    111.  334; 
the  $1,300  presumably  was  paid  in  good  Pearce  v.  Chastain,  3  Ga.  226;  Crump- 
faith,   defendant    was    bound   thereby,  ton  t'.  Baldwin,  42   III.  i6s;  Dickerson 
and  for  that  sum,  less  the  costs  in   the  t*.   Ripley  Co.,  6   Ind.   12S;   Porter  r. 
C    judgment,   he    was   to   be  charged  Moffett,  i    Morr.  (Iowa)  108;  Rooks  ;•. 
as  so  much  collected  upon  his  collater-  Williams,    13    La.    An.   374;    Falls  :. 
als,   and   for  the   balance   of  his   loan  Robinson,  ^  Md.  365;  Ford  r*.  Weir,  24 
he  was  entitled  to  pursue  his  remedy  Miss.  563;  Tomkins  7*.  Tomkins,  11  N. 
against  the  plaintiffs.     It  seems,  there-  J.    Eq.   (3    Stock.)    512;  Dougherty  r. 
fore,  that  plaintiffs  are  simply  entitled  Scudder,  17   N.J.  Eq.  248;  Skillraan  r. 
to    be     allowed  as    a    payment    upon  Holcomb,  12    N.  J.  Eq.  (i    Beas.)  131; 
defendant's  judgment,   the   balance   of  Williamson  r.  Johnson,  5  N.  J.  Eq. 'J 
the   11,300,   after   deducting   the   $640,  Hals.)  537;  Smith  f.  Hays,  i  Jones  (N. 
which    was    allowed,    and     the    costs  Car.)    Eq.  321;   Partin   z\   Luterlot,  6 
recovered     in     C's    action;    and    their  Jones   (N.  Car.)   Eq.  341;  Hubbard  v. 
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An  injunction  will  not  be  granted  to  restrain  an  execution  on  a 
judgment  at  law  upon  grounds  which  were  available  as  a  defence 
to  the  judgment ;  *  nor  will  a  judgment  be  enjoined  to  enable  the 

debtor  to  set  off  an  unliquidated  claim.*     A  judgment  at  law  will 

Martin, 8  Yerg.  (Tenn.)  498:  Richmond  Wall.  (U.   S.)  74;  Amis   r.  Mvers,  16 

etc.    R.  Co.  V.  Shippcn,  2    Patt.  &    H.  How.  (L.  S.)  492;  McCreery  r.'buther- 

(Va.)  327.  land,  23  Md.  471;  Chappell  i'.  Cox,  18 

It    is    settled    law    that   a   court    of  Md.   513;  Wilson    i\   Butler,  3    Munf. 
equity  will  not  restrain  the  execution  of  (Va.)  559;  Walker  i-.  Hunt,  2  W.  Va. 
a  judgment  unless  it  shall  appear  that  491;  McKarland  v.  Dillj,  5  W.  Va.  135; 
the  complainant  has  no  valid  defence  of  Baker  v.  Rinehard,  11  W.  Va.  23S. 
which     he    could     not     have    availed  A   court   of  equity  cannot   enjoin  a 
himself  at  law,  or  of  which  he  might  prosecution  for  a  penaltjr  imposed  hy 
have  availed  himself,  but  was  prevented  statute,  at  least  until  the  invalidity  of 
by  mistake,  surprise  or  fraud,  unmixed  the  statute  has  been  determined  in   a 
with  any  fault  or  negligence  of  his  own.  previous  action.     Wallack  i\  Soc.  Rcf. 
Darling'  et  aL  v.  Baltimore,  51    Md.  i";  Jur.  Del.  67  N.  Y.  2^- 
Hill    V.  Reifsnider   et  al.^  ^G   Md.  555;  Where  a  new  trial   has  been  granted 
Webster  v.  Hardisty  ei  al.^  28  Md.  592;  a  court  of  equity  will  restrain  the  en- 
Suit   r.  Creswell   et  ai.^  45   Md.   529;  forcing  of  the  judgment.     Rickets   i\ 
Taylor  v.  SindalK34  Md,  38;  Dorsey  v,  Hitchens,  34  Ind.  348. 
Kyle    et  at.,   30   Md.    512;    Barnes    t-.  2.  Jackson   r.  Bell,  31   N.J.   Eq.  554; 
Dodge,  7  Gill   (Md.)   118;  Fowler    v.  Jackson  f.  Bell,  32  N.J.  Eq.  411. 
L^e,  10  Gill  &  J.  (Md.)  358;  Prather  t*.  B  brought   trover   against    R   to  re- 
Prather,  11  Gill  &  J.  (Md.)  no;  Wind-  cover  certain  cotton.     R  filed  his  bill  to 
wart   T'.  Allen,  13  Md.  196;  Boyd  eta/,  set  off  against   such  recovery  charL«s 
7\  Ches.  etc.  Co.,  17  Md.  211.  for  storage,  commissions  and  expen^-  > 

To    authorize    the    injunction   of   a  upon  that  and  other  cotton  due  him  1  y 

judgment  at  law  it  is  not  sufficient  that  B.  to  assert  a  lien  on  that  lot  for  the 

the  judgment   is   erroneous,  unjust,  or  entire  charges,  exceeding  in  value  the 

contrary  to  equity  and  good  conscience;  cotton  in  suit,  and  to  enjoin  the  trover 

the  party  complaining  must  show,  not  suit.     B   answered    setting   up  counter 

only  that  he  had  and  has  a  good  defence,  claims  for  overcharges,  etc.     //eid,  that 

but  that  he  was  prevented  from  making  the  case  was  a  proper  one  for  equitable 

it  available  at  law,  by  surprise,  accident,  relief;  appearance  and  pleading  to  the 

mistake,  or   the   fraud    or    act   of   his  merits  admits  jurisdiction;  a  bill  for  in- 

adversary.  without  any  fault  or  negli-  junction  against  a   suit  at  law  brought 

gcnce  on  hisown  part.     Collier  i*.  Falk,  by  a  nonresident    plaintiff  will  be  re- 

(/i  Ala.  223.  tained  to  grant  relief  as  to  all  matterj* 

1.  New  Orleans  r.  Morris,  3   Wood,  involved  in  a  proper  settlement  of  the 

(U.  S.)   103;   Ilungerford  v.   Sigerson,  litigation    pending    at    law.     Beall    r. 

20  How.  (U.  S.)  156;  Palmer  v.  Gardi-  Rust,  68  Ga.  774. 

ner,  77  111.  143;  Wilson  r.   Hyatt,  4  S.  On   the   death   of    M.  intestate,   his 

Car.  369;  Mora  z:  Avery,  22  La.  An.  widow  and  another  qualified  as  admin - 

417;  Lewis  I'.   Dinkgrave,  24   La.   An.  istrators    of   his    estate    by    executing 

4S9;  Chaffraix  if.  Harper,  26  La.  An.  with  sureties  a  joint  bond.     Afterwards 

22.  the  widow  died  intestate  without  making 

An  injunction  is  granted  "upon  the  settlement  of  her  administration,  imd 
sole  ground  that,  from  certain  equitable  after  her  death  the  surviving  adminis- 
circumstances  of  which  the  court  grant-  trator  executed  with  sureties  an  addl- 
ing the  process  has  cognizance,  it  is  tional  bond,  and  thereafter  made  a  final 
against  conscience  that  the  party  in-  settlement  of  his  administration,  on 
htbited  should  proceed  in  the  cause."  which  decrees  were  rendered  .'is:jain>t 
Tyler  v.  Hamersley,  44  Conn.  420.  him  in  favor  of  the  wido\%*s  admini>- 
Sce  N.  Y.  etc.  R.  Co.  r.  Haws,  56  N.  trator  and  in  favor  of  the  guardian  of 
Y.  17^;  Hardy  i'.  Broaddus,  35  Tex.  J  and  F,  who  were  the  only  heirs  of  M 
fi68;  Click  t'.  Stewart.  36  Tex.  2S0;  and  also  of  the  widow,  each  for  one- 
Sidener  v.  White,  46  Ind.  588;  Poincy  third  of  the  balance  ascertained  to  be 
7*.  Burke,  28  La.  An.  673;  I)e  Ville  t*.  due  from  him.  This  balance  resulted 
Hayes,  23  La.  Aii.  550;  Ford  t*.  Rigby,  from  a  dez^astavit  committed  durir)*; 
10  Cal.  449;  Watson  v.   Sutherland,  5  the  joint   administration.     The  decree 
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not  be  -enjoined  upon  the  sole  ground  that  it  is  unjust,  even  if 
the  court  is  convinced  that  the  court  of  law  committed  an 
error.* 

Where  a  court  of  equity  proceeds  to  set  aside  a  judgment  at 
law,  it  proceeds  upon  equitable  considerations  only.  If  the  judg- 
ment rendered  is  not  inequitable  as  between  the  parties,  no 
matter  how  irregular  or  void  the  same  may  be,  a  court  of  equity 
will  not  interfere,  but  will  leave  the  defendant  to  such  remedies 
as  a  court  of  law  can  give  him  to  avoid  the  effect  thereof.* 

{a)  Attachment. — An  action  in  attachment  will  not  be  enjoined 
at  the  instance  of  one  not  a  party  unless  under  circumstances 
which  entitle  him  to  interfere.* 

in  favor  of  the  w!dow*8  a'dministrator  Cairo  etc.  R.  Co.  v,  Titus,  12  C.  E. 
was  paid  to  him,  and  by  him  distributed  Green  (N.  J.)  102;  Vanarsdalcn  v. 
equally  between  J  and  F.  After  the  Whitaker,  10  Phila.  (Pa.)  153;  Still- 
rendition  of  these  decrees  F  died  intes-  well  v.  Carpenter,  59  N.  Y.  414;  Ro- 
tate, free  from  debt  and  leaving  J  as  her  buck  r.  Harkins,  38  Ga.  174;  Slack 
only  heir.  No  executions  having  been  z\  Wood,  9  Gratt.  ( Va.)  40;  Hazcltinc 
issued  on  the  decrees  within  twelve  i*.  Reusch,  51  Mo.  50;  Ableman  r. 
months  from  the  date  of  their  rendition,  Roth,  12  Wis.  81;  Boley  r.  Oris  wold, 
J  and  the  personal  representative  of  F  2  Mont.  447;  Bateman  r.  Willoe,  1 
separately  moved  to  revive;  and  there-  Sch.  &  Lef.  201.  See  Error  of  Cot'RT, 
upon  the  decree  in  favor  of  J  was  re-  post. 

vived  only  for  a  small  balance,  the  court  An  injunction  will  not  be  granted  to 
credi'ingit  with  $1,000  as  paid  by  the  restrain  an  action  in  ejectment  unless 
administrator  of  M  by  the  conveyance  there  is  some  special  equity  requiring 
of  land  to  the  common  guardian  of  J  the  interposition  of  the  court.  Shaw  r. 
and  F;  but  on  appeal  to  this  court  the  Lindsay,  60  Ala.  344. 
order  of  the  probate  court  was  reversed,  Threats  by  a  plaintiff  in  an  action  at 
this  court  holding  that  only  one  half  of  law  that  he  will  bring  other  action^ 
said  amount  should  be  credited  on  J's  against  the  defendant  are  not  sufficient 
decree,  and  that  the  balance  should  to  authorize  the  issuing  of  an  injunc- 
have  been  credited  on  the  decree  in  tion.  Hartman  v.  Heady,  57  I"^-  545- 
favor  of  F.  The  decree  in  favor  of  F  The  court  will  not  enjoin  an  action  at 
was  revived  for  its  full  amount,  less  law  at  the  instance  of  third  parties 
$100  paid  thereon;  but*  after  return  of  where  the  parties  to  the  action  are  con- 
execution  against  M*8  administrator  tent,  unless  for  imperative  reason-^, 
"no  property  found,"  an  execution  was  Smith  r.  Cuyler  (Ga.),  3  S.  E.  R^P- 
issued    against    the    sureties    on    both  406.                 ' 

bonds  for  the  full  amount  of  the  decree.  2.  Stokes  v.  Knarr,  11  Wis.  ^Sq; 
Heid,  on  a  bill  filed  by  the  sureties  on  Ableman  z\  Roth,  12  Wis.  81.  <p\  ^^[' 
both  bonds  to  enjoin  the  proceedings  in  ritt  T'.  Baldwin,  6  Wis.  439;  \^  right  r. 
the  probate  court,  to  have  said  decrees  Eaton,  7  Wis.  595;  McIndo£  v.  Hazel- 
credited  with  the  $100,  and  also  with  ton,  19  Wis.  567;  Barber  v.  Rukev^cr, 
the  $1,000  paid  thereon,  and  to  have  an  39  Wis.  590;*  Jilsun  v.  Stebbins,  4' 
account  stated  of  the  amount  of  the  Wis.  235;  fliles  v.  MosheT,  44  "'*' 
dt'vastavit  committed   by    the    widow  601. 

during  said  joint   administration,   and  8.  Williams  t*.  Stewart,  56  Ga.wj- 

such  amount  set  olT  against  said  decrees,  A  justice  of  the  peace  has  control  0 

that  if  the  complainants  were  not  con-  an  improper  or  improvident    execution 

eluded  by  the   failure   of  the   adminis-  issued    by    him,  and    may  recall  a" 

trator   of  M    to  set  up   the  defence  of  quash   it'     Or   the   circuit   t:ourt  nia> 

payment  they  had  a  plain  and  adequate  bring  up  the  proceedings  by    cerii(^^^ 

remedy  by  supersedeas  in   the  probate  and  grant  relief.     But  equity  cannot  en 

court,  and   for  this  reason  their  bill  is  join  it.     It  has  no  power  to  f^'''*''^'** 

without  equity.     Larkin   t-.   Mason,  71  the  grossest   errors  of  inferiO'"  cour-- 

Ala.  227.  Scanland  t*.  Mixer,  -^4  Ark.  554*     .,^ 

1.   Holmes  V.  Steele,  28  N.  J.  Eq.  173:  The  Md.  act  of  1874,  ch.  32^3, prova*^ 

898 


Jndgmento  or                             INJ  UNC  TIONS.  Aotions  at  Law. 

ib)  The  foreclosure  of  a  mortgage  will  not  be  enjoined  at  the 
instance  of  the  mortgagor  to  enable  him  to  set  off  claims  against 
the  mortgagee  of  a  purely  legal  character.* 

i\\?X^*  on  all  judgments  rendered  in  any  the  mortgagor  himself  seeking  to  en- 
court  of  law  an  execution  or  attach-  join  a  sale  of  the  property  under  a 
ment  may  issue  at  any  time  within  power  in  the  mortgage  he  must  show 
twelve  years  from  the  date  of  such  some  other  ground  for  equitable  inter- 
judgment."  Held^  that  a  judgment  be-  ference  before  he  can  establish  as  a  set- 
fore  a  justice  of  the  peace  is  not  a  judg-  off  an  independent  debt  or  demand,  for 
ment  within  the  meaning  of  said  act;  which  he  has  an  adequate  remedy  at 
that  where  a  judgment  of  condemna-  law.  Knight  x\  Drane,  77  Ala.  371. 
tion  was  rendered  by  a  justice  of  the  Fraudulent  Bale. — Where  a  decree  of 
peace  in  a  case  of  attachment  upon  a  foreclosure  and  sale  is  alleged  to  be 
judgment  rendered  more  than  three  fraudulent  and  to  have  been  made  for 
years  before  the  issuing  of  the  attach-  the  purpose  of  defrauding,  hindering 
ment,  and  said  judgment  of  condemna-  and  delaying  creditors  of  the  defend- 
tion  was  entered  by  mistake  without  ants  therein,  and  it  is  alleged  that  no 
-any  fault  on  his  part,  the  attachment  money  was  ever  loaned  as  pretended 
debtor  was  entitled  to  an  injunction  re-  by  the  papers,  which  are  the  basis  of 
straining  the  execution  of  the  judgment  such  decree,  the  chancellor  who  ren- 
of  condemnation  which  had  been  en-  dered  such  decree  may  upon  a  bill  filed 
tercd  by  mistake  against  him.  The  by  the  assignee  of  one  of  such  creditors 
praver  o{  the  bill  was  that  the  com-  for  the  purpose  of  subjecting  the  prop- 
plainant  might  be  permitted  to  bring  erty  covered  by  the  decree  of  fore- 
into  court  the  amount  due  by  him  upon  closure  to  the  payment  of  his  debt,  and 
41  judgment  against  him  in  favor  of  S  to  set  aside  such  decree  as  made  to 
amounting  to  $150  and  interest  (it  hinder  and  delay  creditors,  such  assignee 
being  the  judgment  debt  attached  in  his  not  being  a  party  to  such  decree,  enjoin 
hands),  to  abide  the  result  of  this  suit;  the  plaintiff  in  such  decree  of  fore- 
and  that  S  might  be  enjoined  from  closure,  her  agents  and  attorneys,  from 
executing  his  judgment  against  the  enforcing  said  decree.  In  such  case 
complainant;  and  that  W,  the  attaching  the  court  acts  upon  the  parties  and  not 
creditor,  might  be  restrained  from  exe-  upon  itself.  Robinson  v.  Springfield, 
cuting  his  judgment  for  more  than  the  21  Fla.  203. 

^um   of  $119.40.     The   injunction    re-  Setting  Up    Legul    Defence    Against 

strained  W  from   executing   his   judg-  Action  at  Law. — When  a  mortgage  on 

ment  against  the  complainant  for  any  the  stock  of  goods  in  a  drug  store  con- 

4twoMnt  whatever,     l/eld,  that  the  bill  tains   an   express   stipulation   that    the 

was  not  for  an  injunction   merely,  but  mortgagor   shall    by   replenishing    the 

was   in   the   nature  of  a  bill   of  inter-  stock  keep  up  the  value  to  a  specified 

pleader.;  that  all  the  parties  Mere  before  amount,  all  the  stock  on  hand  at  any 

the  court,  and  inasmuch  as  the  justice  time  being  covered   by  the   mortgage, 

of  the  peace  had  no  power  to  issue  the  and  the  mortgagee  after  default  brings 

attachment,  and  the  judgment  of  con-  an  action  at  law  to  recover  the  property 

<lemnation  having  been  entered  by  mis-  he  cannot  maintain  a  bill  in  equity  to 

take  and  contrary  to  the  agreement  of  enjoin  the  mortgagor  from  setting  up 

the  parties,  the  court  properly  enjoined  in  defence  of  that  action  pro  tanto  the 

W  from  issuing  an  execution  for  any  fact  that  the  mortgagor  did  not  have  a 

amount  on  said  judgment.     W  eikel  r.  legal    title   to    the    goods   bought   and 

Cate,  58  Md.  105.  mixed   with  the  old  stock,  nor  is  the 

1.  knight  x\  Drane,  77  Ala.  371.  equity  of  the  bill  aided  by  an  averment 

Set-off  In    Equity  Against  Mortgage  that   the   only  evidence  by  which  the 

Debt. —  When  the  mortgagee  files  a  bill  new   and    the    old   stock   can   be   dis- 

to  foreclose  the  mortgagor  may  set  up  tinguished    and    separated    is     in    the 

any  defence,  except  the  statute  of  lim-  possession  of  the  mortgagor  and  that 

itations,  which    would  he   available  at  he  is  insolvent.     Tyson  v.   Weber,  81 

law  in  an  action  on  the  debt,  and  hence  Ala.  470. 

he  may  in  extinguishment  or  reduction  Devisee. — Nor    will    devisee   be    en- 

of  the  mortgage  debt  set  off  any  other  joined  from  .setting   up   the  statute  of 

debt  or  demand  which  would  be  avail-  limitations,  no  fraudulent  conduct  be- 

■4ible  at  law;  but  when  the  bill  is  filed  by  ing  charged.     Martin  r.  Lamb,  40  N.J 
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{c)  Neglect  to  Make  Defence, — Where  a  defendant  has  a  defence 

which  was  available  in  an  action  at  law,  the  failure  to  set  it  up 
will  not  authorize  resort  to  a  court  of  equity  for  relief;*  nor  will 
the  omission  of  his  counsel  or  himself  to  procure  and  present 

evidence  in  support  of  his  claim  constitute  ground  for  relief.* 

Eq.  669.  And  where  no  waste  or  mis-  journmen^  of  the  court;  that  although  • 
management  is  charged  will  an  in-  H  and  his  attorney  both  knew  that  corn- 
solvent  executor  of  an  insolvent  es-  plainants  only  owed  T  $107,  thev  took 
tate  be  enjoined  from  selling  part  judgment  against  complainants  for 
of  the  estate.  Elam  t'.  Elam,  72  Ga.62.  $855.  The  bill  states  that  B  has  an 
1.  Hendrickson  I^  Hinckley,  17  How.  attachment  against  T  on  a  debt  of 
(U.  S.)  443;  Crim  v.  Handley,  4  Otto  $1,600;  and  that  >I's  claim  is  fraudulent 
(U.   S.)  652;  Hungertbrd   v,  Sigerson,  and   prosecuted    by   collusion   with  T 

20  How.  (U.  S.)  161;  Marine  Ins.  Co.  to  defraud  the  creditors  of  the  latter. 
V.  Hodgson,  7  Cranch  (U.  S.)  332;  H  and  T  answered  severally,  denyin<? 
Katz  V.  Moore,  13  Md.  566;  Lyday  v.  the  fraud  charged,  and  denying  that  any 
Douple,  17  Md.  18S;  Brandon  v.  Green,  answer  to  the  garnishment  was  filed  bv 
7  Humph.  (Tenn.)  130;  Emerson  v.  R  &  B,  and  claiming  that  the  jud^ient 
Udall,  13  Vt.  477;  Clute  v.  Potter,  was  fairly  and  regularly  obtained.  A 
37  Barb.  (N.  Y.)  199;  Pettes  v.  Bank  motion  was  made  to  dissolve  tlie  in- 
of  Whitehall,  17  Vt.435;  Windwart  f.  junction,  supported  by  affidavits  tending 
Allen,  13  Md.  196;  Bateman  v.  Willoe,  to  establish  the  denials  in  the  defeod- 
I  Sch.  &  Lef  201;  Lafon  7».  Dessessart,  ant's  answers,  and  the  chancellor  made 
I  Mart.  (La.)  N.  S.  21;  Commissioners  an  order  granting  the  motion.  The 
etc.  V.  Patrick,  Sm.  &  M.  Ch.  110;  complainants  appealed.  y/<'A/,  that  the 
Meredith  v,  Benning,  i  Hen.  &  M.  bill  is  not  maintainable.  Ross  r.  Hoi- 
(Va.)  585;  Stanard  1'.  Rogers,  4  Hen.  lo way,  60  Miss.  553. 

&  M.  (Va.)  438;   Turpin  v.  Thomas,  2  An  application  for  injunction,  made 

Hen.  &  M.  (Va.)   139;    Ponder  r.  Cox,  by   the   defeated  party  in  a  suit,  and 

26  Ga.  485;  Beaird  t*.  Foreman,  Breese  basea  on  the  fact  that* he  was  misled  as 

(111.)  385;   Gott   V,   Carn,  6  Gill  &  J.  to  the  time  of  the  adjournment  of  the 

(Md.)  309;    Ewing  v.  Mickle,  45  Md.  term  at  which  the  judgment  was  ren- 

413;    Stillwell  V.  Carpenter,  59  N.   Y.  dered,  whereby  he  was  prevented  from 

414;    reversing    &.  c,   i   Thomp.  &  C.  obtaining  an  order  giving  time  afler  ad- 

(N.  Y,)  615;  Shields  V.  McClung,  6  W.  journment   to    make  up   a    statement 

Va.  79:    O'Connor  v.   Sherift*,   30  La.  of  facts,  should   not  be  granted,  even 

An.,  pt.   1,441;    Menifee  v.  Myers,  33  if  due   diligenceMn   the  former  cause 

Tex.   690;  Jones   v.   Cameron,   81    N.  was  shown,  unless  it  is  made  to  appear 

Car.   154;   Blandry   i'.    Felch,   47   Cal.  that    the    judgment    would    ptobaUy 

183;    Abrams  v.  tamp,  3  Scam.  (111.)  have  been  reversed  on  appe^V   ^^^^li^ 

2(>b;   Lucas   v,  Spencer,  27  111.  15;    Al-  v.  Levy,  63  Tex.  278.     CoMt^a.Boscc^ 

bro  7'.  Dayton,  28  111.  325;  Schricker  v.  Exrs.  v.  Grundy,  3  Pet.  (U.  ^0  2to. 

F'ield,  9  Iowa  366;  WiTsey  v.  Maynard,  A  judgment  obtained  on  -^  ^^^^  '^^" 

21  Iowa  107.  turn   will    not   be    enjoined-    Redrew 
R   &    B  were   garnished  in  two   at-  must  be  sought  in  the  court  -^hich  ren- 

tachment  cases  against  T,  one  in  favor  dered    the    judgment  or  in     an  action 

of  C.  &  Co.,   the  other  in  favor  of  H.  against  the  officer  making  t^^^  re.*""^" 

In  the  latter  case  a  judgment  was  ren-  Walker  v.  Robbins,   14   Ho^*'-  (^-  ^ ' 

dered    against    them    for   want   of    an  5S4.     Compare  Windwart  r—  Allen,  13 

answer,  and  they  filed  a  bill  in  chancery  Md.  196. 

to  enjoin  the  execution  thereof.     The  2.  Barker  v.  Elkins,  i  John  s.  Ch.  (>• 

bill  alleges  that  the  complainants  went  Y.)  465.     '-A   defendant  cannot  co\w 

to  the  court  for  the  purpose  of  answer-  here  for  a  new   trial   when   *io  specia' 

ing  in  both  cases,  and  did  file  an  answer  ground   of   surprise   is   sugg^stwi  a"" 

in  the  case  of  C.  &  Co.,  and  either  filed  when  he  neglects  or  omits  due  diligf "^'^ 

a  like  answer  in  the  case  of  H,  which  and  without  due  excuse  to  de  fend  him ■ 

has   been    lost   or  stolen,  or  else  they  self  in  his  proper  place."  Sec  3fat'^"  *'- 

were  honestly  mistaken  as  to  the  fact  of  Field,  10  Mo.  100;  Hill  r.  Harri8,5t  ^* 

having   filed  an  answer;  and  they  be-  628;  Dodge  v.  Strong,  2  Johns.  Ch.  (>• 

lieved  it  had  been  filed  till  after  the  ad-  Y.)  228;  Holmes r.  Stateler,  57 U'-  ^^ 
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{d)  Mistake  of  Law, — An  injunction  will  not  be  granted  to 
enjoin  a  judgment  upon  the  ground  that  the  debtor  had  a  valid 
defence,  but  was  advised  by  his  counsel  that  it  was  not  necessary 
to  bring  it  forward  before  the  court.* 

(r)  Error  of  the  court  in  excluding  or  admitting  evidence,  or  in 
charging  the  jury,  is  not  sufficient  to  justify  the  issuing  of  an  in- 
junction. Therefore,  if  a  court  of  law  has  already  investigated 
the  matter  according  to  the  common  and  ordinary  rules  of  inves- 
tigation, a  court  of  equity  will  not  enter  into  it  again.* 

A  court  of  equity  will  not  enjoin  a  judgment  for  irregularities 
and  errors  in  the  proceedings.  All  errors  of  decision  and  in  the 
proceedings  must  be  corrected  in  the  court  in  which  the  suit 
originated,  or  by  appeal  to  a  higher  court.* 

Newly  discoYered  eyldence,  made  ford  t*.  Sigerbon,  20  How.  (U.  S.)  156; 
after  the  final  disposition  of  the  case,  Dunn  v.  Fish,  8  Blackf.  (Ind.)  407; 
will  not  be  ground  for  an  injunction.  Vaughn  t'. Johnson,  i  Stcfck.  (N.J.)  173; 
Ware  v,  Ilarwood,  14  Ves.  31;  Cairo  Stockton  r.  Briggs,  5  Jones  (N.  Car.) 
etc.  R.  Co.  7'.  Titus,  12  C.  E.  Green  (N.     Eq.   309;    Re^ynolds^  v,    Horine,    13   B. 

17 


J.)  102;  Campbell  f.  Briggs,  3  Rob. 
(La.)  110;  Crim  r.  Handlcy,  4  Otto  (U. 
S.)  652.  Compare  Brown  r.  Luchrs, 
111.   575;    Hickerson   r.   Raiguel,  2 


/9 


lieisk.    (Tenn.)  329;    Baltzcll   v.  Ran 
dolph,  9  Fla.  366;  Ludington  t'.  Hand- 
ler. 7  W.  Va.  269;  Ferrell  T'.   Allen,  ^ 
V/.  Va.  43;  Rust  V.  Ware,6  Gratt.  ( Va.) 
50;    Billups    t'.    Sears,   5  Gratt.  (Va.) 

1.  Duckworth  t'.  Duckworth,  35  Ala. 
70;    Brown    v.    Wilson,    56    Ga.    534; 


Mon.  (Kv.)   234;  Cassel    v.   Scott, 
Ind.  514. 

8.  Clopton  7'.  Carloss,  42  Ark.  ^('0\ 
Ilazeltine  7-.  Reusch,  51  Mo.  50;  Mo. 
Pac.  R.  Co.  V.  Reid,34  Kan.  410;  Slack 
V.  Wood,  9  Gratt.  (Va.)  40;  De  Haven 
7'.  Covalt,  83  Ind.  344;  Ablenian  7^ 
Roth,  12  Wis.  81;  Stillwell  7'.  Carpenter, 
59  N.  Y.  414;  Holmes  7'.  Steele,  28  N. 
j.  Eq.  173;  Cairo  R.  Co.  v.  Titus,  12  C. 
E.  Green  (N.  J.)  102;  Vanarsdelen  v. 
Whitaker,  10  Phila.  (Pa.)  153;  Robuck 


Shricker  7*.   Field,  9  Iowa  367.     "The  7'.  Harkins,  38  Ga.  174;  Boley  7'.  Gris- 

allegation  in  the  bill  that  ^complainant's  wold,  2  Mont.  447. 

counsel  supposed  or  believed  that  under         When  a  court  having  jurisdiction  of 

th*"   law   the   court    would    not   render  the  subject   matter   and   of  the  parties 

judgment   at   the    first   term   after   the  renders  a  personal  judgment  in  a  suit 


commencement  of  the  action  cannot 
aid  appellants.  If  to  enter  the  judg- 
ment at  that  term  was  irregular,  John 
son  had  his  remedv  by  appeal.  If  it 
was  regular,  then  complainant  onlv 
stands  in  the  position  of  a  party  who 
has  mistaken  the  law,  and  the  maxim 
that  ignoranti  juris  non  excusat  is  as 
fully  recognizedin  equity  as  in  law."  To 
tlie'same  effect  are  Meem  v.  Rucker,  10 
Gratt.  (Va.)  506;  Risher  7'  Roush,  2 
Mo.  95;  Hubbard  7'.  Martin,  8  Yerg. 
(Tenn.)  498. 

2.  Bateman  7'.  Willse,  i  Sch.  &  Lefr. 
201.  206.  "And  even  though  the  judg- 
ment is  manifestly  wrong  in  law  and  in 
fact,  or  when  allowing  it  to  stand  will 
compel  the  payment  of  a  debt  the  de- 
fendant does  not  owe,  (yet)  unless  it 
appears  that  it  was  obtained  by  fraud 
or  was  the  result  of  accident  or  mis- 
take, relief  in  equity  will  not  be  granted." 
Holmes  7*.  Stateler,  57  111.  210^  Hunger- 


to  foreclose  a  mortgage  for  sums  not 
due,  providing  in  the  decree  that  if  the 
real  estate  should  not  sell  for  enough  to 
satisfy  all  the  indebtedness  there  should 
be  execution  against  other  property, 
there  can  be  no  remedy  by  injunction 
to  prevent  collection  by  execution  while 
the  judgment  stands  unreversed.  De 
Haven  7-.  Covalt,  83  Ind.  344. 

In  a  garnishment  proceeding  before  a 
justice  of  the  peace,  under  ^  44  of  the 
Justices  code,  a  final  judgment  against 
the  garnishee  cannot  legally  be  rendered 
under  any  circumstances,  but  only  an 
order.  But  where  such  a  judgment  has 
l)een  rendered  and  an  execution  issued 
thereon  and  levied  upon  the  property 
of  the  garnishee  an  action  will  lie  in 
favor  of  the  garnishee  to  perpetually 
enjoin  the  holder  of  such  judgment 
from  enforcing  the  same  by  execution. 
Mo.  Pac.  R.  Co.  7'.  Reid.  34  Kan. 
410. 
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Actions  at  law. 


(/)  Laches  of  Party, — A  party  is  bound  to  exercise  at  least 
ordinary  care  in  the  management  of  his  case,  and  if  he  fails  to  do 
so,  and  is  defeated,  he  cannot  resort  to  equity  to  enjoin  the 
judgment.* 


1.  Evans  v.  Tavlor,  28  W.  Va  184;  assessment,   but    that    the  defect  was 

Slack  T'.  Wood,  9*Gratt.  (Va.)  40;  Hill  waived  and  equitv  could  give  no  relief. 

f.  Harris,  51  (ia.  62S;  Piatt  v.  SheHield,  See  also  Smith  r.  Fonche»  55  Ga.  120. 

63  Ga.  627;  Welchel  v.  Gordon,  63  Ga.  A  bill  was  filed  for  specific  perform - 

610;   Dibble   v.  Truluck,   12    Kla.    185;  ance    of   an    agreement    to   sell   land. 

Vaughn  t*.  Fuller,  23  Ga.  366;  Rogers  i\  Afterwards  an  action  was  brought  to 

Kingsburv,   22    Ga.    60;    Checkley   v.  recover  the  deposit  money,  which  action 

Beall,  37  Ga.  583;  Tarver  t*.  McKay,  15  was  enjoined.     Afterwards  the  specific 


Ga.  550;  Ramsey  v.  Perley,  34  111.  504; 
Kriechbaum  v.  Bridges,  1  Iowa  14; 
Faulkner  r.  Campbell,  i  Morr.  (Iowa) 
148;  Miller  i\  McGuire,  i  Morr.  (Iowa) 


performance  suit  was  discontinued  and 
the  injunction  of  the  action  was  dis- 
solved. After  this  the  action  at  law 
was  discontinued  and  a  new  action  com- 


150;  Pittsburgh  etc.  R.  Co.  v.  El  wood,  menced  against  the  devisees  of  one  of 

79  Ind.  306;  Todd   t'.   Fisk,  14  La.  An.  the  original  defendants.     Jlcld^  that  in 

13;  Titcomb  v.  Potter,  11  Me.  (2  Fairf.)  the  absence  of  any  promise  or  fraudu- 

21S;    Williams   t*.  Jones,  18   Miss.  (10  lent  conduct  chargeable  to  the  defend 


Smed.  &  M.)  loS;  Semple  v.  McGata 
gan,  18  Miss.  (10  Smed.  &  M.)  98; 
Hruner  v.  Planters'  Bank,  23  Miss.  406; 
Scroggins  v.  Howorth,  23  Miss.  514; 
Shipp  r.  Wheeless,  33  Miss.  648;  Young 
v.  Morgan,  13  Neb.  48;  Jordan  z\ 
Thomas,  34  Miss.  72;  Vaughn  v.  John 


ants  bv  which  the  dclav  was  caused  a 
plea  of  the  statute  of  limitations  in  the 
last  action  would  not  be  enjoined. 
Martin  t\  Lamb,  40  N.  J.  Eq.  669.  See 
Lehigh  etc.  Co.  f.  Central  etc.  R.  Co., 
42  N.J.  Eq.  591. 

General  averments  of  ^'sickness,  bad 


son,  9  N.J.  Eq.  (i  Stock.)  173;  Paynter  roads,  bad  weather,  personal  attention 

V.  Evans,  7  B.  Mon.  (Ky.)  420;  Schroep-  to  other  business  and  a  message  sent  to 

pell  If,  Shaw,  3  N.   Y.*(3  Comst.)  446;  the  probate  judge  through  the  deputy 

Champion  r.  Miller,  2  Jones  (N.  Car.)  sheriff  that  he  could  not  be  present  on 

Eq.  194;  Sample  r.  Barnes,  14  llow.  (U.  the  day  appointed  for  the  settlement,'' 

S.)  70;  Wynn  v,  Wilson,   Hempst.  (U.  are  not   sufficient  to  negative  fault  or 

S.)  698;  Kidwellf.  Masterson,  3Cranch  negligence  on  the  part  of  the  guardian 

(U.  S.)  C.  C.  52;  Brandon  v.  Green,  7  when  it  docs  riot  appear  that  he  made 


Humph.  (Tenn.)  130;  Wells  v.  Wall,  i 
Oreg.  295;  Gibson  v.  Moore,  22  Tex. 
611;  Fitzhugh  I'.  Orton,  12  Tex.  4; 
Musgrove  i'.  Chambers,  12  Tex.  \i\ 
Crawford  v.  Wingfield,  25  Tex.  414. 

Equity  is  loth  to  open  a  judgment  at 
law  and  let  in  defences  which  could 
have  been  made  when  the  case  was  on 
trial  at  law  and  before  the  judgment 


any  eflfort  to  employ  counsel,  to  procure 
a  continuance,  to  bring  his  condition  or 
defences  to  the  attention  of  the  court 
or  to  obtann  a  rehearing.  Waldron  r. 
Waldron,  76  Ala.  285. 

To  entitle  a  party  to  enjoin  a  judg- 
ment he  must  show  not  only  that  the 
judgment  was  unjust  but  that  it  was 
not   the   result  of   any   inattention  or 


was  rendered,  and  it  will  never  do  so  negligence    on     his     part.      That    he 

when  the  negligence  of  the  defendant  omitted   to   defend   the   suit   in  conse- 

at  law  is  the  reason  given  or  apparent  quence  of  being  misled  by  the  clerk  of 

from  the  facts  why  such  defence  was  the  court  as  to  its  character  was  inex- 

not  made.     Smith  v,  Phinizy,  71   Ga.  cusable  negligence.     Hanna  t*.  Morrow, 

641.  43  Ark.  107. 

In  Quinn  i*.  Weatherbee,  41  Cal.  247,         A  party  having  actual   notice  of  the 

the  defendant  in  the  action  at  law  had  suit  and  full   knowledge  of  the  rendi- 

objected  to  the  assefisment  of  the  roll  on  tion   of  a   defective  judgment  against 

the  ground   that   no   dollar  mark  was  him,  which  he  could  have  tested  by  ap- 

prefixed   to    the   valuation.     This   ob-  peal  or  certiorari^  cannot  after  allowing 

jection,  however,  was  not  noted  by  the  the  time  for  such  proceedings  to  elapse 

official  stenographer,  and  the  bill  of  ex-  invoke  the  aid  of  the  chancery  court  to 

ceptions  was  signed  without  attention  relieve   him   of  the   result  of  his  own 

being    called    to    the    omission.      The  laches.     Fleming   i».    Munn,   61    Miss, 

court  declared    the   defect  fatal  to  the  603. 
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O  and  wife  mortgaged  a  tract  of  land  must  plead   it;  failing  to  do  so,  neither 

to  Mrs.  K,  who  on  default  began  pro-  his  ignorance  of  hin  duty  nor  his  negli- 

ceedings  to  sell.     After  lier  death  the  gence    will    invalidate    the     judgment 

land  was  sold  by  W,  appointed  trustee  which  may   be   rendered   in    the  state 

for  that  purpose.     The  proceeds  of  sale  court  against  him.     Miller  v,  Clements, 

were  paid  to  the  said  W,  administrator  54  Tex.  351. 

of  Mrs.  K,  and  on  W's  death  judgment  The  plaintiff  had  an  admitted  claim 

was  obtained  by  the   appellee   for  the  against   the  defendant  for  $48;  tht-  de- 


amount  against  the  appellants,  sureties 
on  W*s  administration  bond.  After 
the  judgment  had  been  affirmed  by  this 
court  the  appellants  applied  for  an  in- 
junction to  restrain  the  appellee  from 
issuing  execution  on  his  judgment  on 
the  ground  that  they  had  discovered 
new  evidence  based  on  the  will  of  S  T 
K,  husband  of  Mrs.  K,  and  a  deed  of 


fendant  had  an  account  against  him  for 
work  done  under  an  agreement  that  it 
should  be  applied  on  the  claim,  the 
amount  to  be  allowed  being  in  dispute, 
the  defendant  demanding  $41,  which 
was  more  than  the  work  was  worth. 
The  plaintiff  brought  a  suit  before  a 
justice  of  the  peace  returnable  at  nine 
o'clock  in  the  forenoon  of  a  certain  day; 


the  land  from  Mrs.  K  under  a  power  to  the  defendant  brought  a  suit  against  tlie 

her  to  sell  contained  in  the  will,  which  plaintiff  before  a  justice  in  a  town  in 

land  (afterwards  sold  bv  W,  trustee)  O  another  county  where   he   resided,  re- 

and  wife  simultaneously  mortgaged  to  turnable  at  six  o'clock  in  the  morning 

Mrs.  K,  all  of  record,  by  which  it  ap-  of  the  same  day.     The  plaintiff  sent  an 


peared,  they  allege,  that  the  proceeds  of 
sale  of  the  land  should  have  been  dis- 
tributed to  S  T  K's  children  and  not 
paid  over  to  Mrs.  K's  administrator. 
Held^  that  the  appellants  were  not  en- 


attorney  to  appear  in  the  defendant's 
suit,  who  moved  for  an  adjournment, 
which  was  refused,  and  judgment  ren- 
dered for  the  present  defendant  for  the 
full    amount    claimed    by    him.      The 


titled  to  the  relief  prayed,  as  they  could    justice  allowed  two  days  for  an  appeal 


have  obtained  this  evidence  with  reas 
onable  diligence  at  the  trial  of  the  case 
at  law.  Kirby  t'.  Pascault,  53  Md.  531. 
A  married  woman  was  sued  upon  a 
promissory  note  which  she  had  signed 
with  her  husband,  and  though  personal 
service  was  made  on  her  she  did  not 
appear,  but  suffered  judgment  by  default 
on  which  execution  was  levied.  Jleld^ 
that  as  she  neglected  to  make  her  de 


but  none  was  taken.  The  plaintiff  at- 
tended before  the  justice  in  his  own 
case,  and  the  defendant  appearec'..  and 
judgment  was  rendered  for  the  pi.  in  tiff 
for  $48,  after  deducting  $18  allowt  il  by 
the  justice  for  the  defendant's  work. 
No  appeal  was  taken  from  this  judg- 
ment. Upon  a  suit  afterwards  brought 
by  the  plaintiff  for  a  permanent  in- 
junction <igain$t  the   enforcing  of  the 


fence  at  law  and  allowed  the  judgment  defendant's  judgment,  it  was  held  that 

to  stand,  she  could  not  maintain  a  bill  in  the  facts  furnished  an  equitable  ground 

equity  to  set  aside  the  execution  on  the  for  such  an  injunction;  that  the  plaintiff 

ground  that  she  had  signed  as  surety  could  not  be  regarded  as  guilty  of  such 

for  her  husband,  and  the  judgment  was  laches  as  to  debar  him   from  favorable 

void  as  against  her.     Wilson  v.  Cool-  consideration  in  a  court  of  equity;  that 

idge.  42  Mich.  112.  it  was  not  a  sufficient  reason  for  refusing 

Where   the    gravamen   of   a   bill   in  him  equitable  aid,  that  the  defendant, 

ecjuity  is  a  tort  committed   by  the  de-  after  he  had  brought  his  suit,  upon  the 

fendant  in  extorting  a  promissory  note  plaintiffs  request  for  an  adjournment 

which  was  the  property  of  complain-  of  it  had  offered  to  try  it  at  an  earlier 

ant  from  her  possession  by  the  defend-  day  than  the  one  na;ned  in  the  writ,  and 

ant  and  her  husband,  and  complainant  that  the  plaintiff  had  refused  to  do  it; 

waited   until   the   said   note   had   been  that   the   defendant   had    no   equitable 

sued  to  judgment  by  the  defendant  and  claim    that    the    judgment    should   he 

until  the  action  for  the  tort  was  barred  allowed  to  stand  for  whatever  miglit  he 

by  the   statute  of   limitations   without  justly  chargeable   for   his   work  above 

the  allegation  of  any  good  and  sufficient  the  $18   allowed  by  the  justice  in  the 

reason  for  such  delay,  equity  will  apply  plaintiff's  suit,  as  he  had  a  full  oppor- 

the  statute  of  limitations  to  the  com-  tunitv  to  be  heard  in   that  suit,  as  well 

plainant's  bill  and  refuse  relief.     Hays  as  to  appeal,  and  if  any  loss  resulted  to 

7'.  Urquhart,  63  Ga.  323.  him  from  the  whole  matter  it  was  his 

One  who  desires  to  avail  himself  of  own   fault.     Kelly  :■.   Wiard,  49  Conn, 

his  discharge  in  bankruptcy  as  a  defence  443. 

against  a  suit  pending  in  a  state  court  A  judgment  debtor  sought  to  enjoin 
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{^g^  A  mistake  of  fact  vcidiy  he  relieved  against  an  injunction, 
as  where,  through  such  mistake,  and  without  fault  on  the  part  of 
the  debtor,  a  judgment  for  more  than  was  due  should  be  ren- 
dered against  him.*  In  such  case  only  the  excess  over  what  is 
justly  due  will  be  enjoined,  leaving  the  judgment  in  full  force  as 
to  the  residue.* 

(//)  Ignorance  of  the  law  of  another  State  or  nation  is  ignorance 
of  a  fact,  and,  in  a  proper  case,  a  mistake  as  to  such  law  may  be 
relieved  against  in  equity.* 

(/)  A  mistake  of  the  lau\  w heft  joined  to  other  considerations,  as 
surprise,  misplaced  confidence,  ignorance  of  facts,  etc.,  will  be 
relieved  by  injunction  or  otherwise.* 


the  collection  of  the  judgment  to  the  lar,  and  the  plaintiffs,  not  knowing  of 
amount  of  a  draft  which  he  had  given  the  mistake,  took  judgment  by  default 
as  collateral  security,  but  which  the  at  the  February  term.  Upon  a  bill  in 
creditor  had  failed  to  collect.  It  had  equity  brought  by  the  defendant  to  re- 
been  accepted  merely  for  accommoda-  strain  the  plaintiffs  from  collecting  the 
tion  and  without  funds  to  pay  it,  and  judgment,  it  was  found  that  the  peti- 
the  drawee  had  afterwards  failed.  The  tioner  knew,  when  the  service  was  made 
suit  for  injunction  was  brought  more  upon  him,  that  the  next  term  of  the 
than  seven  years  after  it  had  gone  to  court  was  in  February,  and  that  he  pur- 
protest,  and  it  was  decreed  that  com-  posely  failed  to  appear;  also  that  he 
pi  linant  pay  the  amount  found  due  on  was  justly  indebted  to  the  respondents 
tie  judgment.  Held^  that  the  objection  to  the  amount  of  the  judgment,  //r/rf, 
1  at  defendant  should  have  been  re-  that  he  had  no  claim  for  equitable  re- 
c,:iired  to  surrender  the  draft  or,  if  it  lief.  Gallup  t*.  Manning,  48  Conn.  25; 
>\ere  lost,  give  an  indemnifying  bond  Chase  v.  Manhardt,  i  Bland  (Md.) 
had    no   force,  especially  if  raised   for  333. 

the   first   time   in   the  appellate   court.         2;  Since  the  above  decision  was  ren- 

Compton  x\  Blair,  46  Mich.  i.  dered  the  practice  in  many  of  the  states 

Equity  will   not  enjoin   an    action  at  has  been   modified  so  as  to  permit  the 

law  for  laches  if  it  be  commenced  with-  filing  of  a   petition   in   the   same  case 

in  the  period  allowed  by  the  statute  of  stating  the  facts  and  praying  for  a  modi - 

limitations.     Concord  i'.  Norton,  Trus-  fication  of  the  judgment.     Where  such 


tee,  16  Fed.  Rep.  477. 

1.  Chaser.  Manhardt,  I  Bland  (Md.) 
Z2t?>'   Compare  F'alls  7-.  Krebs,  5  Md.  365. 

Clerical  Error. — When  the  purchaser 
of  lands  enters  into  possession  under  a 
convevance  in  which  thev  are  misde- 
scribed,  and  is  afterwards  sued  in  eject- 
ment by  his  vendor,  or  the  statutory 
action  in  the  nature  of  ejectment,  he 
mav  have  the  convevance  reformed, 
and  the  action  at  law  enjoined  pending 


statutes  exist  it  is  probable  thftt  the 
special  procedure  must  be  followed  and 
that  a  new  action  to  enjoin  the  excess 
would  not  be  sustained. 

3.  Haven  v.  Foster,  9  Pick.  (Mass.) 
112. 

4.  Pusey  v.  Deshoure,  3  P.  Wms.  316. 
In  this  case  a  daughter  accepted  a  leg- 
acy of  £10,000  left  by  her  father  and 
thereby  released  her  orphanage  part 
which   amounted   to    £40,000.      Relief 


the  suit;  but,  if  the  vendor  brings  an  was  granted  to  her  upon  the  ground 
action  of  unlawful  detainer,  in  which  that  prior  to  her  election  her  brother, 
title  cannot  be  enquired  into  (Code,  ^  the  executor,  had  not  fully  informed 
3704),  the  purchaser  cannot  enjoin  the  her  as  to  the  facts — in  other  words,  the 
action   or  judgment    while   he  seeks  a     case  was  one   of  misplaced   confidence 

and  ignorance  of  the  law. 

In  some  states  a  mistake  of  law  is 
relieved  against.  Lowndes  r.  Chisden, 
2  McCord  (S.  Car.)  Ch.  4i;«;;  Hopkins 
7'.  Mazvck,  I  Hills  (S.  Can)  Ch.  242; 
Fitzgerald  v.  Peck.  4  Litt.  (Ky.)  125; 
Drew  V.  Clarke,  Cooke  (Tenii.)  374i 
Lammot  v.  Bowley,  6  Harr.  &  J.  (Md.i 


reformation  of  the   conveyance.     Mur- 
phree  v.  Bishop,  79  Ala.  404. 

Service  of  a  writ  returnable  to  the  Feb- 
ruary term  of  the  court,  1879,  was  made 
in  October,  187S,  by  a  copy  lef\  with  the 
defendant,  which  by  mistake  described 
the  term  as  that  of  "October,  1879.  The 
officer's  return  was  in  all  respects  regu- 
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{J)  Ignorance  of  material  fad s^  constituting  a  defence  to  an 
action  at  law,  will,  where  the  defendant  has  not  been  negligent, 
be  sufficient  to  authorize  an  injunction  agajnst  the  judgment.* 

{k)  Fraud, — A  judgment,  whether  foreign  or  domestic,  may  be 
set  aside  in  equity  for  fraud.*  Though  courts  of  equity  and 
courts  of  law  have  a  concurrent  jurisdiction  in  cases  of  fraud,  yet 
if  a  suit  be  first  brought  in  a  court  of  law,  in  which  the  ques- 
tion of  fraud  may  be  tried  and  determined,  the  party  injured 
by  fraud  must  make,  his  defence  there;  and  if  he  neglect  to  do 
so,  the  court  of  equity  has  no  jurisdiction  to  relieve  him.^ 

A  judgment  will  be  enjoined  or  a  new  trial  granted  where  the 
defendant  is  prevented  from  making  his  defence  by  the  false 
representations  of  the  plaintiff,  or  those  having  control  of  the 
case,  that  it  will  not  be  tried  or  will  be  dismissed,  or  makes  other 


500;  Gilbert  v.  Gilbert,  9  Barb.  (N.  Y.) 
^^4;  Arthur  i*.  Arthur,   10    Barb.   (N. 

V.)9- 

1.  Hubbard  r.  Hobson,  Breese   (111.) 

147;  Brown  i*.  Luehers,  79  111.  575; 
Inglehardt  v,  Lee,  4  Md.  Ch.  514. 
Ludington  t'.  Handle^,  7  W.  Va.  269; 
Ft* rrell  I'.  Allen,  5  W.  Va.  43;  Rust  t*. 
Ware,  6  Gratt.  (Va.)  50;  Billups  7'. 
Scars,  5  ftratt.  (Va.)  31.  Ilickcrson 
V.  Raiguel,  2  lleisk.  (Tenn.)  329. 
Baltzell  T'.  Randolph,  9  Fla.  ^66. 
Compare  Crim  v.  Handlev,  4  6tto 
(L'.  S.)  6^2;  Cairo  etc.  R.  Co.  t*.  Titus, 
12C.  E.Green  (N.  J.)  102;  Campbell 
V.  Briggs,  3  Rob.  (La.)  no. 

Equity  will  not  enjoin  a  judgment  at 
law  on  the  ground  of  after  discovered 
evidence,  when  such  evidence  relates  to 
a  fact  in  issue  on  the  trial  at  law,  and 
in  support  of  which  testimony  was 
offered  on  the  former  trial,  unless  it  is 
of  such  a  conclusive  character  that  if 
it  had  been  offered  it  should  have  pro- 
duced a  different  result.  Bloss  v.  Hull, 
27  W.  Va.  503. 

In  many  of  the  states  the  statute  pro- 
vides for  a  new  trial  upon  the  ground 
of  newly  discovered  evidence.  This 
provision  does  not  divest  a  court  of 
equity  of  the  power  to  grant  a  new  trial 
where  the  facts  will  justify  such  pro- 
cedure. Hone  f.  Queen,  4  Neb.  108; 
Colyer  v.  Langford,  i  A.  K.  Marsh 
(Ky.)  237;  Letz  V.  Heirs,  4  Ohio  4^3; 
Duncan  t'.  Lyon,  3  Johns,  (N.  Y.)  Ch. 
356;  Horn  r.Qiieen,  5  Neb.  472. 

2.  Payne  r.  O'Shca,  84  Mo.  129. 
Pcarce  f.  Olney,  20  Conn.  544; 
Burkee  r.  Smith,  Walk.  (Mich.)  327; 
Carrington  t'.  Holabird.  17  Conn.  530; 
Kent  r.  Rieards,  3  Md.  Ch.  392; 
Greene  v.  Haskell,  5  R.  I.  447. 

JX); 


When  the  vendor  by  his  deed  "cove- 
nants with  the  vendee  for  general  war- 
wantv  of  title,  and  that  he  is  seized  of 
the  land  conveyed  in  fee  simple,^ 
and  has  good  right  and  title  to  convey 
the  same,  and  that  the  same  shall  not 
be  subject  to  any  liability  from  incum- 
brances now  thereon,"  and  there  are  re- 
corded judgment  liens  on  the  land  at 
the  time  of  the  conveyance,  a  court  oi 
equity  will  not  enjoin'or  stay  the  col- 
lection of  a  judgment  against  the  ven- 
dee for  the  purchase  money  of  the  land, 
unle^s'the  bill  shows  that  the  vendor 
has  no  other  lands  sufficient  to  satisfy 
such  judgment  liens,  and  that  he  is  un- 
able to  pay  them  because  of  his  pecu- 
niary condition.  Wamsley  Z'.  Stal- 
nakcr,  24  W.  Va.  214. 

8.  Haden  r.  Garden,  7  Leigh  (Va.) 
157;  Meem  v,  Rucker,  10  Gratt.  (Va.) 
506.  Evans  v.  Taylor,  28  W.  Va.  184. 
Lacey  v.  Admrs.,  i  Ohio  256.  The 
fraud  must  be  distinctly  shown.  Jones 
V.  Thacher,  48  Ga.  83.' 

The  simple  fact  that  a  party  or  his 
assignee  sues  on  a  false  claim  or  one 
which  he  knows  had  been  previously 
adjudged  invalid  by  a  competent  court, 
is  not  such  a  fraud  upon  the  rights  of 
the  party  thus  sued,  as  entitles  him  to 
enjoin  the  prosecution  of  an  action  on 
such  claim  in  a  court  of  equity.  Evans 
V.  Taylor,  28  W.  Va.  184. 

An  injunction  will  not  be  granted  to 
restrain  the  holder  of  a  legal  title  to 
land  from  proceeding  at  law  to  recover 
possession,  when  an  apparently  equita- 
ble title  was  passed  in  fraud  of  cred- 
itors, and  the  complainant  who  claims 
under  it  have  knowledge  of  and  partici- 
pated in  the  fraud.  Powers  v.  Canda, 
40  N.  J.  Eq.6o2. 


Judgments  or                             INJ  UNC  TIONS.  ActioM  at  Law. 

false  representations,  and  the  defendant,  relying  thereon,  fails  to 
make  his  defence.* 

1.  Keelan  v.  Elston,  22  Neb.  310;  collection  of  the  balance  of  the  judg- 
Pearce  f.  Olney,  20  Conn.  544;  Minck-  ment  after  payment  of  all  save  a  <ium 
ley  T'.  Miles,  15  Hun  (N.  Y.)  170;  equal  to  the  amounts  paid  before  judj^- 
Scriven  I'.  Ilursh.  39  Mich.  98;  Penc-  ment  and  improperly  incorporated  in 
rancc  x\  Edwards,  17  Fla.  140;  Mc-  it,  and  in  this  way  prevent  the  guilty 
Leran  z\  McNamara,  55  Cal.  508;  party  from  profiting  by  his  own  fraud. 
Miller  v.  Harrison.  32  N.  J.  Eq.  76;  Hentig  v.  Sweet.  27  Kan.  172.  Com- 
Higgins  r.  King,  3  Barb.  (N.  Y.)  616;  pare  Risher  r.  Roush,  2  Mo.  77. 
Powers  V,  Butler,  3  Greene,  Ch.  (N.  Shricker  v.  Field,  9  Iowa  366.  Hub- 
J«)  4^S\  Holland  t-.  Trotter,  22  Gratt.  bard  v.  Martin,  8  Yerg.  (Tcnn.)  498. 
(Va.)  136;  Brooks  t'.  Whitson,  7  S.  &  Meem  v.  Rucker,  10  Gratt.  (V'a.) 
M.  (Miss.)  513:  How  V.  Mortell,  28  111.  506;  Richmond  etc.  R.  Co.  v.  Shippen, 
479;  Perry  r.  Siter,  37  Mo.  273;  Harris  2  Patt.  &  H.  ( Va.)  327. 
V.  Western  etc.  R.  Co.,  59  Ga.  830;  A  judgment  will  not  be  enjoined  for 
Markham  :•.  Angier,  57  Ga.  43;  Baker  facts  which  existed  at  the  time  of  its 
7'.  Redd,  44  Iowa  179;  Kent  t'.  Ricards,  rendition,  merely  because  the  defendant 
3  Md.  Ch.  392;  Iglehart  v.  Lee,  4  was  ignorant  of  them.  It  must  appear 
Md.Ch.  514;  Katzf.  Moore,  13  Md.566;  that  his  ignorance  was  not  due  to  any 
Webster  T'.  Skipwith,  26  Miss.  341;  lack  of  diligence  on  his  part,  or  that  it 
Greene  v.  Haskell,  5  R.  I.  447;  Hug-  was  caused  by  the  act  of  the  opposite 
gins  V,  King,  3  Barb.  (N.  Y.)  616;  party.  Carolus  r.  Koch,  72  Mo.  645, 
Briesch  v.  McCauley,  7  Gill  (Md.)  189;  B  makes  a  note  which  is  «*ndorsed  by 
Farmers'  etc.  Bank  x\  Ruse,  27  Ga.  391;  M,  and  discounted  by  bank.  For  non- 
Moore  V.  Gamble,  9  N.  I.  Eq.  246;  payment  at  maturity,  note  is  protested 
Clute  r.  Potter,  37  Barb.  (N.  Y.)  199;  and  suit  brought  on  it.  Maker  makes 
Gotlin  V.  Kilpatrick,  i  Law  Rep.  (N.  partial  payment,  and  payment  of  bal- 
Car.)  534;  Jones  v,  Kilgore,  2  Rich.  (S,  ance  is  extended  to  a  given  day.  Pay- 
Car.)  Eq.  63;  Pearce  r.  Chastaire,  3  Ga.  ment  not  being  made  at  said  day,  suit 
226;  Meek  xk  Howard.  18  Miss.  (10  is  again  brought.  Endorser  is  a  non- 
Smed.  &  M.)  <;o2;  Brandon  v.  Green,  7  resident,  but  is  induced  to  accept  service 
Humph.  (Tenn.)  130;  Bumley  v.  Rice,  of  process,  without  information  of  the 
21  Tex.  171.  Compare  Noble  f.  Butter,  partial  payment  and  extension  of  time, 
25  Kan.  645.  and  judgment  is  had.     Afterwards  with 

Where  a  defendant  was  liable  as  an  knowledge  of  the  partial  payment,  but 
accommodation  endorser  upon  a  promis-  in  ignorance  of  the  extension  of  time,  en- 
sorv  note,  and  after  maturity  thereof  dorser  executes  trust  deed  to  secure  the 
made  a  payment  thereon  to  the  holder,  balance.  Trustee  advertises  trust  prop- 
and  then,  before  judgment,  pending  suit  erly  for  sale;  endorser  files  bill  setting 
to  recover  on  such  note,  at  the  request  up  foregoing  facts  and  sale  is  enjoined, 
of  the  plaintiff,  paid  him  several  bun-  //if/rf,  that  endorser's  failure  to  defend 
dred  dollars  in  addition,  upon  his  successfully  at  law  resulting  from  no 
promise  to  credit  the  amounts  upon  the  laches  on  his  part,  but  from  circum- 
claim  and  take  judgment  for  only  the  stances  entitling  him  to  equitable  re- 
balance, and  the  said  defendant,  relying  lief,  the  judgment  and  the  trust  deed 
upon  such  promise,  made  no  answer  and  should  be  perpetually  enjoined.  Having 
interposed  no  defence,  and  the  plaintiff,  executed  the  trust  deed  in  ignorance 
notwithstanding  the  receipt  of  the  that  he  had  been  released  as  endorser 
money  and  the  agreement,  took  judg-  by  the  extension  of  time,  he  cannot  be 
ment  for  the  whole  amount  of  the  face  considered  as  having  thereby  waived 
of  the  note,  hcid^  as  the  defendant  was  the  defence.  Dey  v.  Martin,  78  Va.  i. 
prevented  from  taking  proper  steps  to  Where  one  person  loans  monev  for 
have  the  payments  credited  on  the  note  another  upon  a  note  and  mortgage,  and 
in  the  suit  by  the  fraudulent  assurances  includes  usurious  interest  in  the  note 
of  the  plaintiff  made  pending  the  litiga-  and  mortgage;  and  the  agent  takes  the 
lion,  and  as  thereby  an  unfair  and  un-  note  and  mortgage  in  his  own  name 
conscionable  advantage  was  taken  in  and  endorses  the  same  to  the  lender, 
depriving  him  of  just  credits,  a  court,  in  in  accordance  with  an  agreement  pre- 
the  exercise  of  its  equitable  jurisdiction,  viously  made  between  the  agent  and  the 
may  interfere  by  injunction  to  stay  the  lender    that    the    note    and   mortgage 
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(/)  Independent  complaint, — An  injunction  will  not  be  granted 
on  an  independent  complaint  to  stay  proceedings  under  a  bill 
or  decree  in  the  same  court,  whether  the  application  is  made 
by  parties,  privies,  or  a  stranger  to  the  original  suit.*  The  remedy 
is  by  petition  in  the  original  action.* 

(;//)  Failure  to  Summon  the  Defendant. — A  judgment  will  be 
enjoined  where  it  was  rendered  against  the  defendant  without 
service  of  process,  so  that*  he  was  ignorant  of  the  pendency  of 
the  action  against  him.*     Nor  will  the  court  enquire  whether  or 

should  be  so  executed  and  endorsed;  him,  and  did  not  ascertain  that  fact  for 
and  this  agreement  was  made  for  the  about  three  vears  after  the  judgment 
purpose,  among  others,  that  the  lender  had  been  rendered;  and  after  more  than 
should  get  the  benefit  of  the  usurious  three  years  had  elapsed,  the  plaintiiT 
interest  included  in  the  note  and  mort-  ordered  an*  execution  tq  be  issued  on 
gage,  and  also  if  the  note  and  mortgage  the  judgment  for  the  balance  due  there- 
were  not  paid  at  maturity,  that  the  on;  and  the  sheriff,  bv  virtue  of  sucli 
lender  should  get  the  benefit  of  protest  execution,  levied  upon  and  seized  tlic 
fees  and  damages;  and  the  note  and  property  of  the  agent;  and  he  then 
mortgage  were  not  paid  at  maturity,  commenced  an  actioi*  against  the  plain- 
and  a  suit  was  commenced  bv  the  tift*  and  the  sheriff  to  restrain  them  Irom 
direction  of  both  the  lender  and  the  collecting  said  execution  and  judgment, 
agent,  against  the  maker  of  the  note  and  //r/r/,  that  under  the  circunibtances  of 
mortgage,  also  making  the  agent  a  the  case  the  action  cannot  be  main- 
party  defendant;  and  it  was  agreed  be-  tained.  Noble  v,  Butler,  25  Kan.  645. 
tween  the  agent  and  the  attorney  for  the  1.  Smith  v.  American  etc.  Co^ 
plaintiff  that  the  agent  should  make  no  i  Clark  (N.  Y.)  Ch.  307.  Lane  tv 
defence  to  the  action,  and  that  when  the  Clark,  i  Clark  (N.  Y.)  Ch.  309. 
time  came  for  rendering  judgment  up-  2.  Lane  r.  Clark,  i  Clark  (N.  Y.> 
on  the  note  and  mortgage,  the  Ch.  309;  Smith  zk  American  etc.  Co.,  i 
attorney  would  dismiss  the  action  as  to  Clark  (N.  Y.)  Ch.  307.  There  art 
the  agent,  and  not  have  any  judgment  many  exceptions  to  this  rule,  however, 
rendered  against  him,  but  afterward  the  3.  Ridgeway  v.  Bank  of  Tenn.,  11 
judgment  was  in  fact  rendered  against  Humph.  (Tenn.)  523. 
the  agent,  as  well  as  against  the  payee  A  judgment  rendered  against  a  partjr 
and  mortgagee  of  the  note  and  mort-  not  before  the  court  is  invalid,  and  m 
gage;  and  afterwards,  but  on  the  same  court  of  equity  may  enjoin  the  execu- 
day  on  which  the  judgment  was  ren-  tion  of  such  judgment.  Where  the 
dered,  the  attorney  told  the  agent  that  judgment  is  voidable  merely,  a  different 
the  action  had  been  dismissed  as  to  the  rule  applies  according  to  the  equities  of 
agent,  and  that  no  judgment  was  ren-  the  case.  San  Juan  etc.  Co.  v.  Finch,  6- 
dered  against  him;  and  the  attorney  Colo.  214  ;  Campbell  r.  Edwards,  I 
having  formerly  been  a  law  partner   of  Mo.  324. 

the  agent,  and  the  agent  believing  him  A  personal  judgment  entered  without 

and  relying  upon  what  he  said,  gave  no  notice    to   the    defendant   is   rendered 

further  attention   to   the    matter;    but  without  jurisdiction,and  is  consequent Ijr 

afterwards  the  agent,  who  was  still  the  void  ;  that  an  officer's  return  of  service 

agent  of  the  lender,  ordered   an   execu-  of  original   process  may  be  impeached 

tion    to    be  issued    on   the    judgment,  in  a  direct  proceeding  after  judgment^ 

which    was   done,  and    the   mortgaged  where  the  return  states  facts  which  do 

property  sold  thereunder,  and  the  agent  not  come   within  the   personal  knowl- 

bid  it  in  for  the  plaintiff  and  afterwards  edge  of  the  officer  ;  that  an   action   to 

had  the  sale  confirmed  and  a  sheriff's  perpetually    enjoin   a    judgment    is   a 

deed  executed  to  the  plaintiff  for   the  direct  attack  upon  the  judgment,  and 

mortgaged   property;    and    the    mort-  that  such  an  action  may  be  maintained 

gaged  property  did  not  sell  for  enough  to  enjoin    the    enforcement  of  a  void 

to  pay  the  entire  judgment,  but  left  a  judgment,  appearing  -to  be  valid    and> 

balance   due   thereon   of  some  $300  or  regular  upon  its  face.     McNeill  t'.  Edie, 

$400;  and  the  agent  still  did   not  know  24  Kan.  108. 

that  the  judgment  was  rendered  against  A  person  in  possession  of  real  estate 
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not  the  defence  could  have  been  made  at  law,  as  no  opportunity 
to  defend  was  given.* 

(«)  Proceedings  in  Other  Courts, — As  an  injunction,  when  its 

object  is  to  restrain  proceedings  at  law,  is  addressed  to  the  par- 
ties, and  not  the  court,  therefore,  where  the  parties,  or  the  one 
sought  to  be  enjoined,  is  within  the  jurisdiction  of  a  court  of 

equity,  he  may,  in  a  proper  case,  be  enjoined  from  instituting  or 
proceeding  in  an  action  in  another  court.*     And  while  an  action 

as  owner  m<iy  obtain  an  injunction  to  cution  of  a  judgment  at  law  void  for 
restrain  others  from  dispossessing  him  failure  to  serve  the  defendant  with  pro- 
by  means  of  a  writ  of  habere  facias  cess,  is  that  if  relief  is  granted  a  differ- 
^ossessionem  issued  bv  a  chancery  ent  result  will  be  attained  than  that  ai- 
court  without  any  notice  \q.  him  in  a  ready  decreed  by  the  void  judgment. 
«uit,  in  which  he  was  no  party,  where  But  the  rule  and  the  reason  for  it  en- 
he  does  not  claim  the  land  under  any  tirely  fail  when  the  defendant  comes 
party  to  the  suit  but  by  a  title  para-  into  court  with  the  money  and  offers  to 
mount  and  adverse  to  them.  William-  pay  the  judgment  as  a  condition  pre- 
son  V,  Russell,  18  W.  Va.  612.  cedent   to   its  being  set   aside.    Hans- 

A  judgment,  in  an   action  of  eject-  wirth  v.  Sullivan,  6  Mont.  203. 

ment  against  a  non-resident  having  a  ♦    1,     Owens    i'.  Ranstead,  22  111.  161; 

tenant  in  possession,  the  latter  not  being  Harshey   v.    Blackmjwr,    20    Iowa  i; 

■served   with   process  and    there   being  McNeil  t'.  Edie,  24  Kan.  108;  Blakes- 

publication  as  to  the  non-resident  de-  lee  v.  Murphy,  44  Conn.  1S8;  Crafts  r. 

jendant,  who  had  no  knowledge  of  the  Dexter,  8  Ala.  767  ;  Stubbs  v.  Leavitt, 

suit,   and    who,   being  the    mere  legal  30  Ala.  352  ;  Bell  t*.  Williams,  i  Head, 

holder  of  the  title,  during  the  pendency  229;    Ryan    r.   Boyd,   33     Ark.  77S: 

of  the  suit,  conveyed   to  the  beneficial  Walker  z\  Gilbert,  Freem.  (Tenn.)  Ch. 

owner,  who  was  also  without  notice,  is  85  ;    Compare  Graham   z\  Roberts,  i 

void  ;  and  equity  will,  at  the  instance  Head.  (Tenn.)  56;  Johnson   v.  Jones.  2 

of  the  beneficial  owner,  restrain  the  exe-  Neb.  126;  Ridgway  v.  Bank  of  Tenn,, 

<:ution  of  a  writ  of  possession  against  11  Humph.  (Tenn*)  523. 

the      non-resident     defendant.        TJie  Pleading. — Though     judgment    may 

Charter   Oak    Life  Ins.  Co.  v.  Cum-  have   been   rendered    in   a   proceeding 

inings,  90  "Mo.  267.  wherein  the  writ  or  service  of  process 

A  judgment  rendered  against  a  party  on   the   party  may   have   been  illegal, 

"without  notice  will  usually  be  set  aside,  equity  will  not  interfere  to  set  the  judg- 

and    its    collection  enjoined,  bychan-  ment' aside  unless  it  is  made  to  appear 

eery  ;  but  not  if  it  appears  that  party  that  the   result   would   be   different  on 

holding  the  judgment  has  a  valid  claim  another  trial  from  that  already  reached 

ivhereon    it    was    rendered,  to    which  by  the  judgment.     To  make  this  appear, 

there   is   no  defence.      But   where  the  w-hen  the  remedy  is  sought  by  injunc- 

cause  was  presented   upon  a  demurrer  tion,   the    petition    should    state    facts 

to  the  petition,  which  alleged  the  facts  which  would  constitute  a  good  defence 

showing  the  invalidity  of  the  judgment,  to  the  original  action.     The  facts  must 

without  admitting  the  indebtedness  on  be  stated,  and  not  the  conclusions  of  the 

which   it  was   rendered,  the   demurrer  pleader,   and   when   conclusions   alone 

was  properly  overruled,  and.  defendants  are  given,  though  sworn  to  in  the  ap- 

refusing  to  plead  further,  the  judgment  plication  for  injunction,  the  writ  should 

was  properly  set  aside  audits   collec-  not  issue.     Sharp  t».   Schmidt,  62  Tex. 

tion   enjoined.      In  such  case   plaintiff  263;  Schleicher  t».   Markward,  61  Tex. 

•could  not  be  compelled  to  pay  the  debt  102. 

as  a  condition  to  the   relief  asked,  be-  2.  Cranston  t'.  Johnston,  3  Ves.  182; 

cause,  as  the  case  was  presented  to  the  Carron  i'.  McClaren,  5  H.  L.  Cas.  416; 

court,  it  did   not   appear  that  he  owed  Harrison  t*.  Gurney,  2  Jac.  &  W.  563; 

defendants  anything.     Gerrish  7'.  Hunt,  Portarlington  i'.  Soul  by,  3  Myl.  &  K. 

<)6  Iowa  6S2.  '      "  104;    McLaren   v.   Stain  ton,    16  Beav. 

Offer  to  Pay  Void  Judgment. — Aeon-  279;  Mackintosh  f.  Ogilvie,  4  T.  R.  193; 

^Jition   precedent,  required  by  courts  of  Bushley  v.   Munday,  5   Madd.  R.  297; 

'cqHity  before   they  will  enjoin  the  exe-  Bunbury  z\  Bunbury,  3  Jur.  64S;  Beck- 
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is  pending  in  a  court  of  equity  which  will  dispose  of  all  the  mat- 
ters in  controversy  between  the  parties,  it  may  restrain  proceed- 
ings in  other  courts  in  respect  to  the  same  subject  matter.* 

The  English  rule  is  sustained  by  the  clear  weight  of  authority 
in  this  country,*  although  the  cases  are  not  altogether  harmoni- 

ford  V,  Kemble,  i  Sim.  &  Stu.  7;  Bowler  may  make   compensation   therefor,  to 

V.  Orr,  I  Y.  &  C.  464;  Wilson  i'.  Joseph,  be  ascertained  and  awardpd  to  defend- 

107  Ind.  490.  ant  in  this  court.     Paterson  etc.  R.  Co. 

After  the  court  of  chancery  had  ap-  v.  Kamluh,  42  N.J.  Eq.  93. 

pointed  a  receiver  for  an  insolvent  rail-  An  endorsee   of  a   bill   of  exchange 

road  corporation  the  petitioner  began  was  enjoined  in  Enjirland  from  bringing 

an  action  at  law  against  the  corporation  an  action  thereon  in  the  courts  of  Ire- 

to  recover  damages  for  personal  injuries  land.     Portarlington  z'.  Soulby,  3  My  I. 

sustained     through     the    corporation's  &   K.    104.     And   a   creditor  who  had 

negligence.     On  demurrer  thereto  the  obtained  a  decree  against  an  estate  in 

supreme  court   allowed  him  to  amend  England   was   enjoined    from   bringing 

by   inserting    the    receiver's    name    in  suit  against  the  same  estate  in  Ireland, 

place  of  the  corporation's  in  his  plead-  Bcauchamp  v.  Huntley,  Jac.  546;  Wed- 

ings,  and  ordered  the  chancellor  to  con-  derman  v.  VV'eddcrman,  2  Beav.  208. 

sent  to  the  amendment  and  to  the  con-  1.  Beckford  v.  Kemble,  x  Sim.  &  Stu. 

tinuance  of  the  suit  by  the  petitioners.  7.     Where,   however,   it    appears   that 

Held,  that  the  court  of  chancery  could  the  questions  involved  in  the  other  suit 

on  petition  restrain  the  receiver  from  or  suits  can  be  separated  from  the  first 

pleading  in  the  action  at  law  the  statute  and  can  be  more  conveniently  litigated 

of  limitations,  which  had  become  a  bar  in  the  foreign  court,  the  parties  will  not 

between  the  beginning  of  that  action  be  enjoined.  Jones  v.  Giddes,  i  Ph.  724. 

and  the  filing  of  this  petition.     Lehigh  At  about  the  time  of  the  commence - 

etc.  Co.  V,  Central  R.  Co.,  42  N.  J.  Eq.  ment   of  an  action  to  compel  specific 

591.  performance  of  an  alleged  agreement 

The  defendant,  claiming  that  he  had  to  sell  land,  brought  by  one  who  was  in 
never  received  compensation  for  a  strip  possession  claiming  under  such  agree- 
of  land  used  by  complainant,  brought  ment  and  had  made  improvements,  the 
ejectment  therefor;  thereupon  com-  vendor  conveved  the  land  to  another 
plainant  obtained  a  preliminary  injunc-  person,  and  a  lessee  of  the  latter  after- 
tion  to  stav  the  .iction  on  the  ground  wards  took  forcible  possession  of  the 
that  it  ha<i  the  legal  title  to  the  land,  premises,  and  when  the  defendant  at- 
but  being  unable  to  establish  it  prayed  tempted  to  go  thereon  brought  an  action 
a  discovery,  and  it  also  insisted  that  if  of  trespass  against  him  in  justice's 
it  should  be  unable  to  establish  its  legal  court.  Held,  ^  that  an  injunctional 
title  it  had  an  equitable  title  which  order  was  properly  granted  restraining 
equity  ought  to  protect  by  decreeing  said  grantee  and  his  lessee  from  inter- 
that  It  retain  possession  of  the  premises,  fering  with  plaintifi's  possession  and 
and  consummate  its  right  thereto  by  from  further  prosecuting  said  action  of 
awarding  just  compensation  to  de-  trespass,  and  from  bringing  other  sim- 
fendant.  I/eld,  that  although  the  dis-  ilar  actions  until  the  determination  of 
covery  had  been  made  by  defendant's  the  action  for  specific  performance- 
answer  the  injunction  should  neverthe-  Iladfield  v.  Bartlett,  66  Wis.  635. 
less  be  retained,  on  the  ground  that  the  2.  Bank  v,  R.  &  B.  R.  Co.,  28  Vt.  470; 
possession  of  the  premises  was  ori^i-  Vermont  etc.  R.  Co.  v.  Vermont  etc. 
nally  taken  with  the  knowledge  of  de-  R.  Co.,  46  Vt.  792;  Pearce  v.  Olney,  20 
fendant,  and  continued  for  about  twenty  Conn.  543;  Hays  zk  Ward,  4  Johns'  (N. 
years  as  part  of  the  complainant's  road  Y.)  Ch.  123;  Keyser  7'.  Rice,  47  Md. 
with  defendant's  acquiescence,  during  203;  Snook  v.  Snetzer,  25  Ohio  St.  516; 
which  time  various  negotiations  have  Engel  v.  Scheuerman,  40  Ga.  206;  Vail 
been  had  between  the  parties  as  to  his  v.  Knapp,  49  Barb.  (N.  Y.)  299;  Field 
compensation,  and  (the  land  is  indis-  7*.  Hoi  brook,  3  Abb.  Pr.  (N.  Y.)  377; 
pensable  to  complainant)  that  com-  Thompson  v.  Norris,  11  Abb.  (N.  Y.) 
plainant  may,  if  necessary,  by  proceed-  N.  Cas.  163;  s.  c,  63  How.  (N.  Y.)  Pr. 
ings  under  its  charter  condemn  the  424;  Dehon  t>.  Foster,  4  Allen  (Mass.) 
land,  or  if  it  has  not  the  power  to  do  so  545;  s.  c,  7  Allen  57. 
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ous  on  that  subject.  The  general  rule  is,  that  a  court  of  equity 
in  one  State  or  country  having  jurisdiction  of  the  proper  parties, 
will,  where  the  facts  are  sufficient,  enjoin  the  parties  from  insti- 
tuting actions  in  other  States  or  countries.* 

1.    Pickett    T'.     Ferguson,    45    Ark.  regard  to  the  situation  of  the  s^ubject 

177;    Engel    V.    Scheuerman,    40    Ga.  matter   of  dispute,   they   consider   the 

206;    Hines*  v.    Rawson,  40  Ga.  356;  equities  between  the  parties  and  decree 

Zimmerman      t\      Franke,     34      Kan.  /ir /er5<»itr<7m  according  to  those  equities 

•650;    Mo.    Pac.    R.     Co.    V.    Maltby,  and  enforce  obedience  to  their  decrees 

34  Kan.  125;  Wilson  v.  Joseph,  107  Ind.  in  personam.''^     Foster    v.    Vassal),  3 

41^;  Pindeil  v.  Quinn,  7   111.  App.  655;  Atk.  R.  589;  Toller  v.  Carteret,  2  Vem. 

Snook  V.  Snetzer,  25  Ohio  St.  516;  Bal-  494;  Snook  v,  Snetzer,  25  Ohio  St.  516; 

timore  etc.  R.  Co.  v,  Mav,  25  Ohio  St.  Penn  r.  Ld.  Baltimore,  i  Ves.  Sr.  444; 

347;  Keyser  v.  Rice,  47  ^fd.  203;  Pearce  Portarlington   z\   Soulbv,  2   M.  &  R. 

T'.  Olney,  20  Conn.  543;  Cunningham  104. 

r\  Butler,  142  Mass.  47;  Dehon  7'.  Fos-  No  such  restraining  order  will  be 
"ter,  4  Allen  (Mass.)  545;  Vail  t'.  Knapp,  made  simply  because  the  litigation  is  in 
49  Barb.  (N.  Y.)  299;  Claflin  f.  Ham-  a  foreign  state,  or  to  enforce  a  mere 
lin,  62  How.  Pr.  (N.  Y.)  284;  Kittle  i'.  legal  right,  even  though  such  right  be 
Kittle,  8  Daly  (N.  Y.)  72;  Erie  R.  Co.  granted  by  the  statutes  of  this  state, 
i\  Ramsey.  45  N.  Y.  637;  Dobson  v.  but  only  where  there  is  a  manifest 
Pearce,  4  Duer  (N.  Y.)  142;  s.  c,  12  equity  which  compels  such  restraining 
N.  Y.  156;  Great  Falls  etc.  Co.  v.  order.  Cole  v.  Young,  24  Kan.  435. 
Worster,  23  N.  H.  462;  Bank  v.  Rut-  Attachment  in  Another  State.— In- 
land etc.  R.  Co.,  28  Vt.  470;  Vermont  junction  will  lie  to  restrain  a  resident 
•etc.  R.  Co.  T'.  Vermont  etc.  R.  Co.,  46  of  Indiana  from  prosecuting  an  attach- 
Vt.  792;  Dinsmore  v.  Neresheimer,  32  ment  proceeding  against  another  resi- 
Hun  (N.  Y.)  204;  Hays  v.  Ward,  4  dent,  in  the  courts  of  another  State,  in 
Johns.  (N.  Y.)  Ch.  123;  Massie  z\  violation  of  section  2162,  R.  S.  1881, 
Watts,  6  Cranch  (U.  S.)  C.  Ct.  148;  which  makes  it  an  offence  to  send  a 
Fi«k  i;.  Union  Pac.  R.  Co.,  10  Blatchf.  claim  against  a  debtor  out  of  the  State 
(U.  S.)  518;  French  x\  Hay,  22  Wall,  for  collection,  in  order  to  evade  the  ex- 
(U.  S.)  250;  Carron  Iron  Co.  v,  Mc-  emption  laws.  Wilson  v,  Joseph,  107 
L«aren,  5  H.  L.  Cas.  438.  Compare  Ind.  490;  Uppinghouse  t.  Mundel,  103 
Williams  v.  Ayrault,  31   Barb.  (N.  Y.)  Ind.  238. 

364;  Carroll  v.  Farmers' etc.  Bank,  Harr.  If  A,  a  citizen  of  Massachusetts,  with 

(Mich.)  197;  Mead  7'.  Merritt,  2  Paige  knowledge    that   his    debtor    residing 

(N.  Y.)  402;  Bicknell  v.  Field,  8  Paige  here   has  stopped  payment,  and  antici- 

(N.  Y.)  440;  Harris  v.  Pullman,  84  111.  pating   that   proceedings   in    insolven- 

20;  Evans  t'.   Taylor,  28   W.   Va.   184;  cy   will  be   begun  against  the  debtor, 

•Cole  V.  Young,  24  Kan.  435.  makes     an     assignment    of   his   claim 

*'In  a  case  of  fraud  or  trust  or  of  con-  to   a   citizen   of    another   State,  with- 

tract   the    jurisdiction    of   a    court   of  out  consideration,   and  the   latter,  be- 

•cquity  is  sustainable  wherever  the  per-  fore     proceedings    in    insolvency    are 

son  be  found,  although  lands  not  within  begun    against   the   debtor,   brings  an 

tlie  jurisdiction   of  that   court  may  be  action  upon  the  claim  in  said  State  and 

-affected    bv   the    decree."      Massie    v.  attaches    propertv  of  the  debtor  there. 

Watts,  6  dranch  (U.  S.)  C.  Ct.  148  (C.  this  court  will,  on  a  bill   in  equity,  by 

J.   Marshall).      See  Great    Falls  Mfg.  the  assignee  in  insolvency  of  the  debtor, 

Co.  V.  Worster,  23  N.  H.  462.  restrain  A  from  prosecuting  the  action 

"In   exercising   this  authority  courts  to  judgment  if  A   has  control  of  such 

proceed  not  upon  any  claim  of  right  to  action.      Cunningham   7'.   Butler,    14^ 

•control    or    stay    proceedings     in    the  Mass.  47;  s.  c,  56  Am.  Rep.  657. 

courts  of  another  State  or  country,  but  A  and  B  were   residents  of  Kansas, 

upon  the  ground  that  the  person  upon  A  owed  B  a  just  debt.  He  went  into  Mis- 

whom  the  restraining  order  is  made  re-  souri,  taking  certain  personal  propertv 

-sides  within  the  jurisdiction  and  Is  in  with  him.     This  property  was  exempt 

the  power  of  the  court  issuing  it.     .     .  by  the  laws  of  Kansas.     B  commenced 

They    do    not    pretend    to    direct    or  an  action  in    Missouri  by   attachment 

•control  the  foreign  court,  but,  without  before   a  justice  of  the  peace   seizing 
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this   property.       Held^  that   upon    the  be  tried  de  novo.      Evafts  z\  Taylor,  28 

mere     showing    that     the     particular  W.  Va.  184. 

property  seized  was  exempt,  and  witli-  A,  B  and  C  were  residents  and  citi- 

out  any  showing  as  to  A's  liability  to  zens  of  New  York.     A,  being  indebted 

pay,  or  his  possession  of  none  sa\'e  ex-  to   both  B   and   C.  mortgaged   certain 

empt   property,  or  as  to   whether    the  personal  chattels  then  in   Illinois,  to  B. 

debt    was    fraudulenth'   contracted   or  Before  the  mortgage  could  be  recorded 

not,  or  as  to  any  fraudulent  disposition  in    Illinois,  or   the   property   delivered 

of  property  since  the  contraction  of  the  there,  one  of  which  acts  is  essential  by 

debt,  a  court  of  equity  in   Kansas   will  the  laws  of  Illinois  to  the  validity  of 

not   restrain   the    prosecution    of   said  the  mortgage  as  against  third  parties, 

action  in  Missouri.     Cole  v.  Young,  24  although  not  by  the  laws  of  New  York, 

Kan.  435.  C  took  an  attachment  out  from  one  of 

In  Dehon  r.  Foster,  4  Allen  (Mass.)  the  courts  of  Illinois,  a  proceeding  in 

545,  it  was  held  that  this  court  had  ju-  rem^  and  under  the  laws  of  that  State, 

risdiction  in  equity  upon  a  proper  case  in    due  form  levied   on    and   sold   the 

made,  to  enjoin  a  citizen  of  Massachu-  property.     B  did   not  make  himself  a 

setts  from  availing  himself  of  an  attach-  party     to    this     suit     in     attachment, 

ment  of  personal  property  in  another  although  he  had  notice  of  it,  and,  by 

State,  in   an  action   against  a  debtor  the    law  of    Illinois,  a  right  to  make 

who  was  insolvent  under  the  laws  of  defence  to  it,  but,  after  its  termination, 

Massachusetts,  and  thus  preventing  the  brought  suit  in  New  York  against  C  for 

same  from  coming  to  the  hands  of  the  taking  and  converting  the  chattels.     C 

assignee;  and  that  it  was  no  objection  pleaded  in  bar  the  proceedings  in  at- 

that  the  action  was  commenced   before  tachment  and  the  judgment  obtained 

the   institution    of    proceedings  in   in-  in  Illinois.     It  was  ^<'/(/ in  the  supreme 

solvency,    if    this    was    done  with  a  court  of  the   United  States,  reversing 

knowledge  that  such  proceedings  were  the  decision  of  the  supreme  court  o( 

about  to  be  instituted,  and  with  a  view  New  York,  that,  in  order  that  the  **full 

to  obtain  a  preference.      In  the  same  faith  and  credit"  required  by  the  con- 

case,  Dehon  r.  Foster,  7  Allen  (Mass.)  stitution  should  be  given  to  fhe  judicial 

57,  it  was  keid  that  the  equitable  right  proceedings  in  the  State  of  Illinois,  the 

of  the  assignees,  was  paramount,  unless  judgment  of  the  court  there,  that  the 

some  valid  claim  or  lien  existed  on  the  personal    property    there  situate    was 

funds  which,  under  the  laws  of  the  for-  subject  to  this  process  of  attachment, 

eign  State,  would  divert  them  from  the  and  that  the  proceeding  in  attachment 

a«jsignees  if  the  defendants  were  com-  took  precedence  of  the  prior  unrecorded 

pel  led   to  abandon   the   attachment  of  mortgage  from   A,  was   binding  else- 

them  in  the  courts  of  that  State.  where;  that  as  the  effect  of  the  attach- 

See    case   Lawrence    v.    Batcheller,  ment,  judgment,  levy  and  sale  was  to 

131  Mass.  504.  protect  C,  if  sued  in   Illinois,  for  the 

A  sues  *B  before  a  justice  in  West  property  thus  acquired,  It  would  pro- 
Virginia,  and  a  final  judgment  is  ren-  tect  him  when  sued  in  the  court  of 
dcred  by  such  justice  for  the  defendant;  another  State  for  the  same  transaction, 
while  said  judgment  remains  in  full  if  he  justified  in  the  same  manner;  that 
force,  A  assigns  the  claim  on  which  the  fiction  of  law,  that  the  domicile  of 
said  action  was  brought  to  C,  who  the  owner  draws  to  it  his  personal 
sues  B  on  it  before  a  justice  in  the  estate,  yields  whenever,  for  the  pur- 
State  of  Ohio,  and  obtains  a  judgment  poses  of  justice,  the  actual  situs  of  prop- 
thereon;  C  then  assigns  said  Ohio  erty  should  be  examined  into;  that  a 
judgment  to  E,  who  institutes  an  action  title  acquired  under  the  attachment 
on  the  same  in  West  Virginia  before  laws  of  a  state,  and  held  valid  there, 
the  justice  who  rendered  the  said  first  would  be  held  valid  in  another  state, 
mentioned  judgment  for  the  defendant,  even  if  all  parties  interested  in  the  con- 
/A'/r/,  a  court  of  equity  has  no  jurisdic-  troversy  were  citizens  of  such  other 
tion  to  enjoin  the  prosecution  of  said  state;  and  that  thus,  as  an  attachment 
last  mentioned  action,  because,  by  the  of  personal  property  in  Illinois  would 
statutes  of  the  State  of  Ohio,  the  take  precedence  of  an  unrecorded 
defendant  in  said  Ohio  judgment  had  a  mortgage  executed  in  another  state 
plain  and  adequate  legal  defence  both  where  record  was  not  necessary,  it  would 
before  the  justice  who  tried  the  action  do  so  though  the  owner  of  the  chatteU, 
and  by  appeal  as  of  right  to  the  court  the  attaching  creditor,  and  the  mort- 
of  common  pleas,  where  the  case  would  gage  creditor  were  all  residents  of  sucii 
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{o)  Exception  to  the  Rule, — The  United  States  courts  are  pro- 
hibited by  statute  from  enjoining  proceedings  in  the  State 
courts.* 

(/)  Actions  at  Law  Under  the  Codes, — In  the  year  1847,  the 
State  of  New  York  adopted  a  code  of  civil  procedure  which 
unites  the  jurisdiction  of  law  and  equity  in  all  tribunals  having 
common  law  jurisdiction,  and  permits  an  equitable  defence  to  an 
action  at  law.  This  procedure,  with  various  modifications,  has 
been  adopted  in  a  majority  of  the  States  and  territories;  and  a 
system,  very  similar,  became  a  law  in  England  in  1854. 

These  codes  recognize  the  separate  jurisdiction  of  courts  of 
law  and  equity,  while  they  greatly  enlarge  the  equity  powers  of 
the  courts  by  permitting  a  defendant  to  interpose  an  equitable 
defence  to  a  legal  action.  This  defence  in  many  of  the  States 
may  not  only  bar  the  plaintiff's  cause  of  action,*  but  will  entitle 
the  defendant  to  affirmative  relief.^ 

other  state.    Green  v.  Van  Buskirk,  5  wards   against  the  debtor,  or  immedi- 

Wall.  (U.  S.)  307.  ately  against  anv  property  not  covered 

A  general  assignment  for  the  benefit  by  the  assignment.    The  assignee  was  a 

of  creditors  had  been  made  under  the  trustee  only  to  the  extent  that  the  cred- 

general  assignment  act  of  New   York  i tors  chose  to  accept  him  as  such.    As 

^ Laws  of  1877)   on   March  i,  1881.     It  he  violated  no  rights  of  other  creditors 

was  not  recorded  in  Pennsylvania  until  in  pursuing  any  property  not  covered 

March  18,  where  it  could  only   become  by  the  assignment,  and  was  bound  in 

operative  by  record  so  as  to  affect  any  no  way  thereby,  he  could  not  properlv 

bona    fide     purchaser,    creditor,    etc.  have   been  restrained  from  seeking  his 

Previously  to  the   i8th,  the  defendant  remedy,  wherever  there  was  attachable 

had  brought  suit  in  Pennsylvania,  and  property  which  the  assignment  did  not 

attached  property  there.     He  was  him-  reach." 

self  a  citizen  of  New  York,  as  were  the  Rogers  r.  Cincinnati,  5  McLean 
debtor  and  his  assignee.  It  was  heldy  (U.  S.)  337;  Driggs  v,  Wallcott,  4 
in  a  proceeding  brought  against  the  Cranch  {\}.  S.)  179,  Bank  w  Skelton, 
creditor  in  New  York,  that  the  lien  he  2  Blatchf.  (U.  S.)  14;  Chaffin  v.  St. 
had  acquired  in  Pennsylvania  was  Louis,  4  Dill.  (U.  S.)  19;  Moore  :•• 
saved  from  the  operation  of  the  assign-  HoUiday,  4  Dill.  (U.  S.)  52;  Orton  v, 
ment ;  that  he  had  the  same  right  to  Smith,  18  How.  (U.  S.)  263;  Camp- 
enforce  payment  of  his  claim  out  of  the  belTs  Case,  i  Abb.  (U.  S.)  185;  Carroll 
debtor's  property  that  a  resident  cred-  i'.  Farmers' etc.  Bank,  Harr.  (Mich.)  197. 
itor  in  Pennsylvania  had  ;  and  that  he  1.  *'Nor  shall  a  writ  of  injunction  lie 
would  not,  by  any  order,  be  restrained  granted  to  stay  proceedings  in  any 
from  pursuing  it.  Warner  v.  Jaffray,  court  of  a  state.''  i  Stat,  at  Large  Hy 
cjfi  N.  Y.  248.  Devens,  J.,  in  speak-  A  state  court  will  not  restrain  an  ac- 
ing  of  this  case,  Cunningham  r.  Butler,  tion  in  a  federal  court,  Riggs  v,  John- 
142  Mass.  47,  says  :  "In  Warner  xk  son  Co..  6  Wall.  (U.  S.  )  106;  U.  S.  v. 
Jaffray,  96  N.  Y.  248,  the  assignment  Keokuk,  6  Wall.  (U.  S.)  sHi^cKim  r. 
was  of  an  entirely  different  nature  from  Voorhies,  7  Cranch  (U.  S.)  279;  Coster 
that  made  in  proceedings  in  insolvency,  xk  Griswold,  4  Edw.  Ch.  (N.  Y.)  364; 
such  as  is  found  in  the  case  at  bar.  The  Schuyler  v,  Pelissier,  3  Edw.  Ch.  (X. 
property  of  the  debtor  was-  not  taken  Y.)  2o\^  Thompson  v.  Norris,  63  How. 
for  distribution  by  the  law,  but  by  his  Pr.  (N.  Y.)  418.  Compare  Hines  r. 
own  voluntary  act.  The  assignment  Rawson  40  Ga.,  356;  s.  c,  2  Am.  Rep. 
did   not   operate  on  the  claims  of  the  58 1. 

creditors,  or  place  them  under  any  obli-  2.  In  Jeffs   v.    Day,    L.    R.,  i    Qi^- 

gations  to  join  in  it.     They  were  en-  372,  it  was  held  that  such  equitable  de- 

tirely  free  to  act,  could  refuse  to  have  fences  onlv   were  admissible  as  would 

anything   to  do   with    it,  could   retain  bar  the  plaintiff's  action, 

their  claims,  and   enforce   them   after-  3.  In   Dobson   z\   Pearce,  12  N.  \« 
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(^)  Multiplicity  of  Suits, — Under  the  new  procedure  an  in- 
junction may  still  be  necessary  where  the  entire  controversy 
should  be  settled  in  one  action,  and  it  is  necessary  to  restrain 
other  actions  in  respect  to  the  same  subject  matter  in  other 
courts.* 

(r)  Where  Additional  Parties  Are  Required. — In  those  States 
where  the  new  procedure  fails  to  provide  for  bringing  in  addi- 
tional parties  in  order  that  there  may  be  a  complete  determina- 
tion of  all  matters  in  controversy  in  an  action,  a  defendant  may 
find  it  necessary  to  set  up  the  facts  constituting  his  defence 
against  all  persons  interested  by  a  bill  for  an  injunction.* 

156,  i6S,  it  is  said:  "An   equitable  de-  ing  the  plaintiff  in   the   former  action, 

fence  to  a  civil  action  is  now  as  availa-  were    made     parties,    held,    that      the 

ble  as  a  legal   defence.    The  question  supreme  court  had  the  power  in  its  dis- 

now  is,  ought  the  plaintiff  to  recover?  cretion  to  stay   the   proceeding  in    the 

And   anything  which   shows   that    he  superior  court  suit  until  the  determina- 

ought  not  is  available  to  the  defendant,  tion  of  the  foreclosure  suit.     Cushman 

whether  it  was  formerly  of  equitable  or  v,  Leland,  93  N.  Y.  653. 

legal  cognizance."     See  also  Crary  r.  1.  Erie  R.  Co.  v,  Ramsey,  45  N.  Y. 

Goodman,  12   N.  Y.  266;  Seely  v.  En-  637. 

gell,  13  N.   Y.   542;    N.   Y.  Ins.  Co.  v.  In  Erie  R.  Co.  v.  Ramsey,  45  N.  Y. 

Nat.  etc.  Co.,  14  N.  Y.  85;   Despard  v,  637,  Ramsey  brought  an  action  against 

Walbridge,    15   N.   Y.   374;    Chase  v.  the  railway  company  in  the  sixth  judi- 

Peck,  21  N.  Y.  581;  Wisner  v.  Ocum-  cial  district.     The  company  thereupon 

paugii,  71   N.  Y.  113,  117;  Maxwell  V.  brought  an  action  against  Ramsey  in 

Campbell,    45    Ind.    360;    Holland    xf.  the  nrst  district,  and   obtained   an  in- 

Johnson,    ^\    Ind.  340;    Hammond    v.  junction,  which  was  violated  by  him. 

Perry,  38  fowa  217;  Carpenter  v.  Oak-  Folger,  J.,  states  the  rule  as  follows: 

land,  30  Cal.  439;  Cannon   v.  Johnson,  **The  suit  to  bring  to  one  judgment  all 

20  Mo.   loS;   Kennedy   v,   Daniels,  20  the  actions  must  be  in  one  of  the  courts. 

Mo.   104;    Hubble  v.  Vaughn,  42   Mo.  and  to  make  that  suit  effectual  to  the 

138;    Harrington    v,    Fortner,  58  Mo.  end  sought  the  power  must  be  in  that 

468;  Ballinger  v.  Lantier,  15  Kan.  608;  court  to  enjoin  the  parties  to  the  suits 

Hackett  v.  High,  28  Iowa  539;  Walker  in  the  co-ordinate  court  from  proceed - 

7\   Kynett,  32    Iowa   524;    Struman  v,  ing  therein.     An  instance  of  the  exer- 

Robb,  37  Iowa  311;  N.  Eastern  R.  Co.  cise    of    one    branch    of    this    power 

T'.  Barrett,  65  Ga.  601.     In  all  cases  the  sanctioned  by  this  court  is  found  in  the 

defendant  must  plead  the  facts  consti-  case    of    New    York    etc.   R.    Co.    v, 

tuting   his  defence   and   the  court  will  Schuyler,  17  N.  Y.  592."     In  the  case 

adopt  the  relief  to  the  facts  pleaded  and  cited  in  the  above  opinion  the  officers 

proved.     Tl.is  is  not  the  place  to  enter  of  the  railway  company  had  issued  a 

into  a  discui.sion  of  the  new  procedure,  large  amount  of  spurious  stock  which 

but  simply  10  call  attention  to   changes  had  the  appearance  of  being  genuine, 

made  by  it  and  the  consequent  modifi-  This  stock  was  sold  and  held  by  three 

cation  of  th»!  rules  of  equity  in  enjoining  hundred  and  twenty-six  separate  per- 

judgments   recovered   at  law.     In   the  sons,  many  of  whom  had  commenced 

states  mentioned  the  power,   while  it  suits  on  the  stock  against  the  company, 

continues  to  exist  in  certain  cases,  will  The  company   thereupon   brought   an 

rarely    be    exercised     except    in     two  action  against  all  the  holders  of  such 

classes  of  cases.  stock  to  enjoin  the  actions  then  pend- 

Where,  after  the  commencement  of  ing  and  to  determine  the  controversy, 

an  action  in  the  superior  court  of  New  The  action  was  sustained,  although  on 

York   city   to  recover  the   amount  of  the  final   hearing  the  stock  was  held 

interest  coupons  upon  bonds  secured  by  valid  and  a  separate  judgment  rendered 

a    trust    mortgage,    the    trustee  com-  in  favor  of  each  holcler  of  such  stock, 

menced  an  action  in  the  supreme  court  2.  Erie  R.  Co.  r.  Ramsey,  45  N.  Y. 

to  foreclose  the  mortgage  for  the  bene-  637. 

fit  of  all  the  bondholders  who,  includ-  In  many  of  the  states  the  codes  pro- 
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{s)  Criminal  Prosecutions. — Chancery  will  not  interfere  by  in- 
junction to  prevent  anticipated  criminal  prosecutions.^  It  is 
no  part  of  the  mission  of  a  court  of  equity  to  administer 
the  criminal  law  of  the  State,  or  to  enforce  the  principles  of 
religion  and  morality,  except  so  far  as  it  may  be  incidental  to 
the  enforcement  of  property  rights,  and  perhaps  other  matters  of 
equitable  cognizance  * 

30.  Trustees. — A  court  of  equity  regards  the  cestui  que  trust  as 
the  real  owner  of  the  trust  property,  and  entitled  to  all  the  rights 
of  such  ownership ;  therefore  an  injunction  will  be  granted  to 
prevent  the  trustee  from  encumbering  the  trust  property  by 
mortgage  conveyance  or  contract,  or  in  any  other  manner  in  vio- 
lation of  the  trust.*  In  actions  to  attach  a  trust  to  specific  prop- 
vide  for  bringing  in  additional  parties  common  law.  Suess  z\  Noble,  31 
when  necessary  to  a  complete  deter-  (Iowa)  Fed.  Rep.  855. 
mination  of  the  case.  Ohio,  ^  96;  Iowa,  Contra  Mayor  of  York  v.  Pilking- 
§  2662;  Indiana,  §  63;  Kansas,  J  97;  ton,  2  Atk.  302;  Turner  v.  Turner,  15 
Nebraska,  ^  it>3.     And  even  in   those    Jur.  21S. 

states  where  the  code  contains  no  such  2.  Cope  v.  District  Fair  Ass'n,  99 
provision  there  is  no  doubt  of  the  powers  111.  489;  s.  c,  39  Am.  Rep.  30;  Saull  r. 
of  the  courts  to  bring  the  necessary  Browne,  L.  R.,  10  Ch.  64;  Kerr  f.Cor- 
parties  before  them.  poration  of  Preston,  6  Ch.  Div.  463; 

Bxceptlons  to  theBule. — Where  plain-  Montague  v.  Dudman,  2  Ves.  Sen.  396; 
tiffs  recovered  of  the  defendant  by  writ*  High  on  Inj.,  §  23;  Sparhawk  v.  Union 
of  replevin  goods  which  he  as  sheriff  etc.  Co.,  54  Pa.  St.  401. 
had  seized  upon  an  attachment,  ieid^  An  injunction  will  not  lie  at  the  suit 
that  the  defendant  was  not  thereby  of  a  stockholder  in  an  incorporated  fair 
barred  from  again  seizing  the  goods  association,  restraining  the  companv 
upon  other  attachments  placed  in  his  and  its  officers  from  permitting,  tor  a 
hands  by  persons  not  parties  to  the  re-  pecuniary  reward,  gamblers  to  congre- 
plevin  suit,  and  that  a  temporary  in-  gate  and  piv  their  vocation  upon  the 
junction  restraining  him  from  such  grounds  of  the  company  during  its 
second  seizure  was  properly  dissolved  annual  exhibitions,  where  it  does  not 
upon  further  hearing.  Such  successive  appear,  from  the  bill  or  otherwise,  that 
attachments  are  not  vexatious  in  any  the  complainant  or  the  company  has 
such  sense  that  chancery  will  interfere  thereby  sustained  some  pecuniary  in* 
to  restrain  them.  Patterson  v.  Seaton,  jury  or  loss.  Cope  v.  District  Fair 
64  Iowa  115.  Assoc,  99  111.  489;  s.  c,  39  Am.  Rep. 

1.  New  Home  Sewing  Machine  Co.  30. 
V.  Fletcher,  44  Ark.  130;  Saull  v.  8.  Great  W.  R.  Co.  v.  Birmingham 
Browne,  L.  R.,  10  Ch  64;  Kerr  v.  Cor-  Co.,  2  Ph.  597;  Curtis  r.  Buckingham, 
poration  of  Preston,  6  Ch.  Div.  463;  3  V.  &  B.  168;  Spiller  v,  Spiller,  3 
Montague  v.  Dudman,  2  Ves.  Sen.  396;  Swanst.  556.  Winslow  v.  Wood,  70  N. 
Phillips  V.  Stone  Mountain,  61  Ga.  386;  Car.  430;  Lee  v.  Pearce,  68  N.  Car.  76; 
Gault  V.  "S^i^lace,  53  Ga.  675;  Garrison  Harris  v.  Carstarphen,  69  N.  Car.  416; 
et  al.  V,  Aflanta,  68  Ga.  64;  2  Story's  Crayerofl  v,  Morehead,  67  N.  Car.  422; 
Equity  Jurisprudence  (12  ed.),  §  893;  Ponton  v,  McAdoo,  71  N.  Car.  loi: 
Bispham's  Prin.  Equity,  ^  424.  McCorkle  t\  Brem,   J^  N.  Car.  407; 

A  court  of  equity  will  not  exercise  Peebles  x\  Davie  Co.  Commrs.,  82  N. 
jurisdiction  by  way  of  injunction  to  Car.  385;  Williams  v,  Wadsworth,  51 
stay    proceedings     in      any      criminal     Conn.  277. 

matters,  or  in  any  case  i.ot  strictly  of  a  When  a  trustee  is  dealing  with  a 
civil  nature.  Portis  v.  Fall,  34"  Ark.  cestui  que  trusty  through  an  intermedi- 
375.  ate   agency,    and   for  an    insignificant 

No  power  exists  in  any  court  of  price  he  may  be  enjoined  from  obtain - 
equity  to  interfere  by  injunction  with  ing  a  transfer  of  the  trust  estate.  Lee 
the  prosecution  and  punishment  of  v,  Pearce,  68  N.  Car.  76;  Harris  v. 
crimes   and   offences   in   the  courts  of    Carstarphen,  69  N.  Car.  416.     Incase 

914 


Tmrtaat,  INJUNCTIONS.  Tnutees. 

erty,  or  to  compel  a  conveyance  of  the  legal  title  where  there  is 
danger  of  a  transfer  of  the  property  in  suit,  an  injunction  will  be 
granted.* 

Under  the  established  jurisdiction  of  equity,  in  matters  of 
trust,  and  its  power  to  enforce  by  trustees  the  proper  perform- 
ance of  their  duties,  the  court  may  enjoin  trustees  from  proceed- 
ing in  disregard  of  the  conditions  necessary  to  the  proper  exer- 
cise of  their  authority,  or  from  an  improper  use  of  such  authority, 
there  being  no  adequate  remedy  at  law.* 

of  repugnancy   in  the  testimony   and  49  Mo.  438;  Chesapeake  etc.  R.  Co.  v. 

when  the  fund  is  in   possession  of  the  Patton,  ^  W.  Va.  234. 

court  and  there  is  a  reasonable  proba-  Trustees  may  be  enjoined  from  sell- 

bility  that  a  party  is  entitled  to  relief,  ing  the  trust  property  upon  conditions 

the  settled  practice  is  to  retain  control  which  are  unfavorable  to  the  cestui  que 

over  it  until  the  rightful  owner  is  as-  trust  and  which  are  calculated  to  de- 

certained.     Nor  wifi  the  court,  upon  an  preciate    the    value  of   the    property, 

interlocutory  application,  pass  upon  the  Dance  v.  Goldingham,   L.  R.,  8    Ch. 

merits  of   the  controversy,   but  leave  902;  See    Fernie  v.  Maguire,  6  Ir.  Eq. 

them   to  be  determined  upon  the  final  137;     Uavis  v.   Browne,   2    Del.    Ch. 

hearing.     Craj'eroft  v.    Morehead,  67  108. 

N.  Car.  422*;  Ponton  v.  McAdoo,  71  N.  Marshalling  ABsets. — At  a  sale  under 

Car.  xoi;    McCorkle  r\   Brem,  76   N.  a  judgment  against  M,  a  tract  of  land 

Car.     407;      Peebles      v,     Davie     Co.  was  purchased  by   O   which   was  en- 

Commrs.,  82  N.  Car.  385.     Morris   v.  cumbered   with   a  deed   of   trust  pre- 

Willard,  84  N.  Car.  293.  viously  executed  by  M  in  favor  of  A. 

1.  This  is  upon  the  principle  that  in  The  trustee  was  about  to  sell  under  the 
all  cases  where  an  ordinary  relation  ex •  deed  when  O  filed  a  bill  in  chancery 
ists  the  person  holding  the  property  charging  that  there  was  much  less  due 
will  be  compelled  to  deliver  it  in  specie,  upon  the  claim  secured  than  the  osten- 
Somerset'  v.  Corkson,  3  P.  Wms.  389.  sible  amount  thereof,  and  seeking  adis- 
Fills  V.  Read,  3  Ves.  71;  Nutbrown  v,  covery  from  A  as  to  the  amount  really 
Thornton,  10  Ves.  163;  Arundel  v.  due,  and  also  praying  that  an  account 
Phillips,  10  Ves.  139.  In  the  later  c&se  of  the  indebtedness  be  stated  by  a  com- 
the  injunction  was  granted  to  restrain  missioner.  The  bill  further  stated  that 
the  transfer  of  ancient  family  pictures,  the  deed  of  trust  covered  a  lot  of  per- 
SirJ.Wigram,  V.  Ch.,8ay8:"Ihavenot  sonal  property,  and  prayed  that  it 
the  slightest  doubt  that  the  plaintiff  is  should  t>e  first  sold  and  applied  to  the 
entitled  to  the  protection  of  the  court  payment  of  the  debt  There  was  a 
against  the  wrongful  act  which  is  prayer  for  an  injunction,  and  according- 
threatened  by  his  agent.  I  have  known  ly,  a  temporary  injunction  against  the 
many  bills  to  have  been  filed  in  the  sale  of  both  personalty  and  realty  was 
court  of  exchequer  formerly  on  be-  granted.  A  answered  admitting  the 
half  of  the  owners  of  cargoes  to  pre-  above  stated  allegations  of  the  bill  and 
vent  improper  dealings  with  the  goods  making  a  statement  of  the  amount  due 
by  the  agents  or  persons  in  the  situa-  on  his  claim.  He  thereupon  made  a 
tions  of  agents.  The  right  to  be  pro-  motion  to  dissolve  the  injunction  ; 
tected  in  the  use  or  beneficial  enjoy-  which  was  granted  as  to  the  personalty 
ment  of  property  in  specie  is  not  con-  but  overruled  as  to  the  realty.  From 
fined  to  articles  possessing  any  peculiar  this  order  of  partial  dissolution  O  ap- 
or  intrinsic  value."  Lamphiere  f.  pealed,  and  gave  a  bond  for  .vi//<'r5^^^aj. 
Lange,  L.  R.,  12  Ch.  D.  675;  Hart  v.  A  then  renewed  his  motion  for  a  dis- 
Herwig,  L.  R.,  8  Ch.  Div.  860;  Joseph  solution  of  the  injunction  as  to  the 
V.  McGill,  52  Iowa  127;  French  t'.  land,  and  it  was  sustained.  From  this 
Snell,  29  N.  J.  Eq.  95;  Vogler  v.  Mont-  order  O  also  appealed,  and  the  two  an- 
gomery,  54  Mo.  577;  Venable  v.  peals  were  presented  to  this  court  to  be 
Everett,  63  Ga.l»33:  i>ierra  Nevada  etc.  considered  together.  Held,  that  the 
Co.  T'.  Sears,  10  Nev,  346.  action  of  the  chancellor  was  correct  in 

2.  People  t'.  Clark,  70  N.Y.  518;  Men-  both  instances.  Qsbum  f.  Andre,  58 
ard  V,  Hood,  68  111.  121;  Owen  v.  Ford,     Miss.  609. 
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31.  To  Bestrain  Transfer,  etc.,  of  Notes,  Bills,  etc. — A  party  who 
has  given  a  note  or  bill  under  such  circumstances  that,  as  be- 
tvveen  himself  and  the  holder  or  payee,  he  has  a  good  defence, 
may  enjoin  the  transfer  of  such  note  or  bill  to  an  innocent  party, 
whereby  the  defence  would  be  lost.* 

32.  The  transfer  of  stocks  or  other  securities  not  negotiable  may 
be  enjoined,  as  where  an  agent  or  trustee  attempts  to  transfer 
them  for  his  own  benefit  to  the  injury  of  the  beneficiary.*  And 
where  there  is  a  controversy  respecting  the  title  under  different 
wills,  an  injunction  will  be  granted  pendente  lite? 

33.  Voidable  Instnunenta — Where  an  instrument,  valid  on  its 
face,  is  void,  by  reason  of  some  collateral  circumstance,  it  may 
be  enjoined,  as  where  a  partner  draws  a  bill  of  exchange  in  the 
firm  name,  but  for  his  own  private  debt  ;*  or  where  an  insolvent 
debtor,  having  entered  into  a  composition  with  his  creditors 
privately,  gives  a  bond  for  the  deficiency  to  one  of  thenn.* 

Where  the  instrument  is  void  on  its  face,  so  that  mere  lapse  of 
time  will  not  defeat  or  weaken  the  defence  to  the  same  when  an 
action  shall  be  brought  thereon,  it  was  held,  in  an  early  case,  that 
an  injunction  would  not  be  granted  against  the  same.*  CHAN- 
CELLOR Kent,  after  an  able  review  of  the  authorities,  was  of  the 
opinion  that  an  injunction  should  be  granted.  "^ 

1.  Metier  v.  Metier,  i8  N.  J.  Eq.  270;        3.  King  v.  King,  6  Ves.  173. 

8.  c,  19  N.  J.  Eq.  457;  Hile  v.  Davison,  4.  Ryan  v.  Mackmoth,  3  Bro.  15. 

20  N.  f.  Eq.  228;  Zefgler  v.  Beasley,  44  6.  Jackson  v,  Mitchell,  13    Ves.  581; 

Ga.  56.  Bromley  v.  Holland,  7  Ves.  3. 

A  note  which  was  signed  and  de-  In  Hamilton  v.  Cummins,  i  Johns, 
livered  without  consideration  and  with  (N.  Y.)  Ch.  517,  certain  bonds  good  on 
an  understanding  that  it  would  not  be  their  face  had  been  held  for  twenty- 
enforced  was  enjoined  when  suit  was  seven  years  when  an  action  at  law  was 
brought  thereon  by  the  administrator,  brought   thereon.    The    court  perpet- 
Bell  V.  Gamble,  9  Humph.  (Tenn.)  1x7.  ually  enjoined  the  defendant  Trom  proB- 
So  where  a  draft  entirely  failed,  but  ecuting  an  action  at  law  on  cither  of 
being  transferable  might  greatly  harass  said  bonds.     And   where  a    defendant 
the  plaintiff  by  being  the  foundation  of  who  was  defeated  at  law  caused  a  deed 
other  suits,  an  injunction  was  granted,  to  be  proved  by  an  aged  witness  and 
Ferguson  v,  Fisk,  28  Conn.  501.     And  recorded  the  same,  the  court:  enjoined 
where  a  partner  sold  to  his  copartner  the  defendant  from  using  the   record  as 
his  interest  in  the  firm  property  upon  evidence  and  ordered  the  d^ed  to  be 
an  implied  warranty  of  title  and  such  delivered   up.     Bushnell  r.  hiarford.  4 
property   was   thereafter    levied    upon  Johns.  (N.   Y.)  Ch.  301.     So    where  it 
and  sold  by  the  creditors  of  the  firm  was  alleged  that  a  deed  had  bee-n^^V^"' 
for  partnership  debts,  the  sureties  of  the  lently  obtained,  the  court  ord^r^'^^^ 
purchaser  enjoined  the  collection  of  the  be   brought   into   court,  together  with 
purchase  money.     Hough  v,  Chafiin,  4  certain  promissory  notes,  and     enjoined 
Sneed  (Tenn.)  '238.  proceedings  at  law  until  the  d^^termina- 

2.  Osborn  v.  Bank  of  U.  S.,q  Wheat,  tion  of  the  case  in  equity.  "T^^  J""'j 
(U.  S.)  738,  844;  Rogers  v.  Rogers,  i  diction  of  a  court  of  equity  t:o  cancel 
Anst.  174;  Stead  v.  Clay,  i   Sim.  294.  and  enjoin  the  use  of  deeds  £i.^<|  mst^ 

A   party  who   borrows   money  at   a  instruments  obtained    by  frau^  '* J!**^^ 

bank,  although  the  loan  be  forbidden  firmly  established.    Harrington  *'-^'o^' 

by  law  and  the  securities  therefore  void,  low,  11  Pp»ge  (N.  Y.)  349;  L*^3<''"^^  ^' 

yet  the  borrower  will  not  be  permitted  Cline,  4  Barb.  (N.  Y.)  453. 

to  retain  the  money  and  enjoin  the  bank  6.  Gray  z'.  Mathias,  5  Ves.  2^^- 

from  negotiating  the  securities.     Elder  7.  Hamilton   v.   Cummins,    *  Jy"** 

V,  First  Nat.  Bank,  12  Kan.  238.  (N.  Y.)  Ch.  520.    The  tenden^J  <>' ^'^^ 
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34.  Patents. — In  this  class  of  cases  the  United  States  courts 
have  exclusive  jurisdiction.*  An  injunction  is  granted  in  aid  of 
the  legal  right,  the  protection  of  which  is  the  principal  object  of 
the  suit;*  hence  the  English  courts  formerly  required  the  es- 
tablishment of  the  patent  at  law  before  an  injunction  would  be 
granted.*  In  this  country,  however,  where  it  is  apparent  that 
the  patent  is  genuine  and  in  full  force,  and  that  the  defendant 
has  infringed  the  same,  the  plaintiff  will  not  be  compelled  to 
establish  his  right  at  law  before  bringing  an  action  for  an  in- 
junction ;*  and  especially  is  .this  true  where  the  application  is  for 
a  preliminary  injunction.* 

If  a  reasonable  doubt  exist  as  to  the  novelty  and  originality  of 
the  plaintiff's  patent,  or  that  the  defendant  has  been  guilty  of 
an  infringement  thereof,  or  there  is  a  question  as  to  the  substan- 
tial identity  between  the  articles  covered  by  the  plaintiff's  patent 
and  the  articles  manufactured  by  the  defendant,  a  preliminary 
•injunction  will  not  be  granted.® 

Where  the  plaintiff  can  show  an  undisturbed  possession  and 

courts  is  to  sustain  the  views  of  Chan-  689.     And  see  Hicks  v.  Raincock,  Dick 

cellor   Kent,  although   the  court,  as  a  647. 

condition   of   relief,   may   re'quire    the  4.  Potter  v.  Muller,  2  Fish.  Pat.  Cas. 

plaintiff  to  pay  the  costs.  (U.  S.)  465;  Shelly  v.  Brannan,  4  Fish. 

A  void  judgment  will  be  perpetually  Pat.  Cas.  (U.  S.)  198;  s.  c,  2  Biss.  (U. 

enjoined.    Chambers    i*.   King   Bridge  S.)  31^.    And  see  Sickles  v.  Gloucester 

Co.,  16  Kan.  270.     So  where  the  judg-  Mfg.  Co.,  i  Fish.  Pat.  Cas.  (U.  S.)  222; 

ment  has  been  satisfied  but  is  sought  to  Sanders  v.  Logan,  2  Fish.  Pat.  Cas.  (U. 

be    enforced.      Shaw    v.    Dwight,    16  S.)  167;  Goodyear  v.  Day,  2  Wall.  (U. 

Barb.  (N.  Y.)  S36.  S.)  Jr  283;   Buchanan   v.   Ilowland,  5 

1.  Sec.  8,  art.   1,  Constitution,  sub-  Blatchf.  (U.  S.)  151. 

division  8.  By  a  subsequent  provision  6.  Brooks  v.  Norcross,  2  Fish.  Pat. 
the  judicial  power  of  the  United  States  Cas.  (U.  S.)  251.  In  Farsbish  v.  Brad- 
is  made  to  extend  to  all  cases  arising  ford,  i  Fish.  Pat.  Cas.  315,  Clrtis,  J., 
under  the  constitution  and  laws  of  the  said:  "The  application  (for  a  preliminary 
United  States.  Art.  3,  subdivision  2.  injunction)  may  be  granted  or  refused 
The  act  of  February  15th,  1819,  extends  unconditionally,  or  terms  may  be  im- 
the  jurisdiction  of  the  U.  S.  courts  to  the  posed  on  either  of  the  parties  as  condi- 
bases  relating  to  patents  and  copyrights,  tions  for  making  or  refusing  the  order. 
Laws  U.  S.,  vol-  6,  369.  By  the  act  of  And  the  state  of  the  litigation,  where 
July  4th,  1836,  express  authority  is  con-  the  plaintiff's  title  is  denied,  the  nature 
ferred  on  the  U.  S.  circuit  courts  to  of  the  improvement,  the  character  and 
grant  injunctions  to  prevent  the  viola-  extent  of  the  infringement  complained 
tion  of  the  rights  of  inventors,  etc.  of,  and  the  comparative  inconvenience 
Laws  of  1836,  242.  Some  doubt  seems  which  will  be  occasioned  to  the  res  pec - 
to  have  existed  whether  or  not  the  act  tive  parties  by  allowing  or  denying  the 
of  1S19  conferred  exclusive  jurisdiction  motion,  must  all  be  considered  in  de- 
on  the  United  States  courts.  Burrall  termining  whether  it  should  be 
V,  Jewett,  2  Paige  134,  135.  But  no  allowed  or  refused,  and  if  at  all  whether 
>iuch  doubt  exists  under  the  act  of  1836.  absolutely,  or  upon  some  and  what  con- 
Gibson   V.    Wood  worth,   8   Paige    132;  ditions." 

Dudley  v.  May  hew,  3  Comst.  (X.  Y.)  6.  Dod^e  v.  Card,  2  Fish.  Pat.  Cas. 

Parkhurst  r.  Kinsman,  2  Halst.  (N.  (U.  S.)  i§5;  Winans  r.  Eaton,  i   Fish. 

.)  Ch.  600.     See  also  U.  S.  Rev.  Stat-  Pat.  Cas.  (U.  S.)  181;  Sullivan  v.   Red- 

utes  1874,  §  4921;  and  see  this  section  field,  1  Paine  (U.  S.)  441.      In   Ogle  v. 

construed  in  Yuengling  ?•.  Johnson,  i  Edge,  4  Wash.  (U.  S.)  584,   Washing- 

Hughes  (U.  S.)  607.  TON  J.  says:  "  I  take  the  rule,  in  cases  of 

2.  Bacon  v.  Jones,  4  Myl.  &  Cr.  436.  injunctions   in  patent  cases,  that  where 

3.  Universities  v.  Richardson,  6  Ves.     the  bill  states  a  clear  right  to  the  thing 
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user  for  a  considerable  time,  he  may  obtain  an  injunction  without 
establishing  his  right  at  law.* 

f>atentcd,  which,  lo<;cther   with  the  al-  In    Foster  v,  Moore,   i   Curt.  (U.  S.) 

egcd  infringement,  is   verified   hy   affi-  279,  said  "The  reason  for  ihc  presump- 

davit,  if  he  has  been  in  possession  of  it  tion  in  favor  of  the  validity  of  the  grant 

by  having  used  or  sold  it,  in  part  or  in  is  the  acquiescence  of  the  public  in  the 

whole,  the  court  will  grant  an  injunc-  exclusive  right  of  the  patentee,  which, 

tion  and  continue  it  till  the  hearing  or  it  may  reasonably   be  assumed,  would 

further  order  without  sending  the  plain-  not   exist    unless   the    right    was  well 

tiff  to  law  to  try  his  right.     But  if  there  founded.'*     "The  question  whether  the 

appear  to  be  a  reasonable  doubt  as   to  court  will  interfere  to  protect  a  patentee 

the  plaintiff's  right  or  to  the  validity  of  before  he  has  established  his  right  at 

the  patent,  the  court   will   require   the  law,   or   will   suspend   its   interference 

plaintiff  to  establish   his  title    at    law,  until  the  right  at  law   has  been  estah- 

sometimes  accompanied  with  an  order  lished,  appears  to  me  to  depend  upon 

to   expedite    the  trial,  and  will  permit  very  simple  principles.    It  is  part  of  the 

him  to  return   for  an   account   in  case  duty  of  this  court  to  protect  property 

the  trial  at  law  should  be  in  his  favor."  pending  litigation,  but  when  it  is  called 

See   Day  i\  Candee,  3   Fish.  Pat.  Cas.  upon  to  exercise  that  duty   the  court 

(L'.  S.;  9.  requires    some   proof  of  title   in    the 

The  court  will  not  grant  a  prelimi-  party  who  calls  for  its  interference,    hi 

nary  injunction    to    protect    a   patent  the  case  of  a  new  patent  this  proof  is 

the   validity     of     which    Is     in    some  wanting;   the    public,  whose    intercuts 

doubt.       Consolidated      etc.      Co.     r.  are     affected      by     the     patent,    have 

Ashton  Valve  Co.,  26  Fed.    Rep.   319.  had   no  opportunity  of  contesting  the 

Where  the  novelty  of   a  patent   is   in  validity  of  the  patentee's  title,  and  the 

doubt,  the  application  for  preliminary  court    therefore     refuses     to    interfere 

injunction  to  restrain  infringement  will  until  his  right  has  been  established  at 

be   refused,  on  condition  that   defend-  law.     But  in  a  case  where  there  has 

ants   execute   a   bond   to   secure   com-  been  long  enjoyment  under  the  patent 

plainant   on   the    accounting    if,  upon  (the   enjoyment,   of  course,   includii^ 

final   hearing,  the  patent   is   sustained  use)  the  public  have  had   the  opportu* 

although   the   infringement   is    clearly  nity  of  contesting  the  patent,  and  the 

shown.     New    York  etc.  Co.   v.    Ma-  fact  of  their  not  having  done  so  suc- 

gowan,  23  Fed.  Rep.  596.  cessfully  affords  at  least  prima  facie 

1.  Stevens  v.  Keating,  2  Ph.  333;  Orr  evidence  that  the  title  of  the  patentee  is 

t'.  Littlefield,  i   VVoodb.  &  M.   (U.  S.)  good;  and  the  court  therefore  interferes 

13;  Ogle  V.  Edge,  4  Wash.  (U.  S.)  584;  before  the  right  is  established  at  law. 

Foster  v.  Moore,  i   Curt.  (U.  S.)   279;  In  the  present  case  I    think  that  the 

Isaacs  V.  Cooper,  4  Wash.  (U.  S.)  259;  plaintiffs  have  proved  such   a  case  ox 

Washburn  v.  Gould,  3   Story  (U.   S.)  enjoyment    under    the   patent,  and  of 

10,  169;  Blackford   i*.   Skeurs  Web  P.  their  title  having  been  maintained  at 

C  211;  Goodyear  i'.  Central  R.,  i  Fish,  law  against  the  several  attempts  which 

Pat.  Cas.  (U.  S.)  626.    Such  possession  have  been  made  to  impeach  it,  that  the 

and  user  for  eight  years  were  held  suf-  court  is  bound  at  once  to  interfere  ior 

ficient  to  authorize  an  injunction  with-  their  protection,  unless  there  are  other 

out  a  trial  at  law.      Potter  v.  Muller,  2  sufficient  grounds  for  withholding  its 

Fish.  Pat.  Cas.  (U.  S.)  465;.      In  Cald-  interference."     Vice  Chancellor  in 

well  V.  Vanvlissengen,  9  ^lare  415,  the  Caldwell  x\  Vanvlissengen,  9  Hare  415. 

reason  is  stated  very  clearly  that  "In  a  Exclusive  possession,  ifof  sufficient  du- 

case  where  there  has  been  a  long  en-  ration,  may  warrant  the  relief  even  in 

joyment  under  the  patent    '.     .     .     the  the  absence  of  any  previous  adjudica- 

public   have   had    the    opportunity  of  tions  in  favor  of  the  validity  of  the  pat - 

contesting  the  patent;  and  the  fact  of  ent.     Goodyear  zk   Central  R.  Co^  i 

their  not  having  done  so  successfully  Fish.  Pat.  Cas.  (U.  S.)  62^. 
affords  at  least  prima  facie  evidence         A  patent  which  has  been  issued  less 

that  the  title  of  the  patentee  is  good;  than  a  year  is  too  recent  to  have  ac- 

and  the  court  therefore  interferes  before  quired     any     settled    construdtion   b? 

the  right  is  established  at  law."     Hill  acquiescence  ;      and      never      having 

v.  Thompson,  3   Merio  622;   Potter  v.  received  any  judicial  construction,  and 

Holland,  i  Fish.  Pat.  Cas.  (U.  S.)  382.  its  construction  being  doubtful,  a  prc- 
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{(i)  Threat  of  Legal  Proceedings. — A  court  oi  equity  has  juris- 
diction to  restrain  an  attempted  intimidation  by  one  issuing 
circulars  threatening  to  bring  suits  for  infringements  against 
persons  dealing  in  a  competitor's  patented  article,  the  bill  charg- 
ing, and  the  proofs  showing,  that  the  charges  of  infringement 
were  not  made  in  good  faith,  but  with  malicious  intent  to  injure 
corifiplainant's  business.^ 

(^)  Patent  for  Separate  Parts. — Where  different  parts  of  a 
machine  are  covered  by  separate  patents,  a  purchaser  of  such 
machine  from  the  patentee,  who  replaces  one  of  the  parts  or 
elements  covered  by  an  individual  patent,  when  worn  out,  is 
guilty  of  an  infringement.* 

(r)  Prior  Use  of  Invention. — When  a  prior  use  of  the  same 
article  is  shown,  by  affidavit,  in  detail,  and  specimens  of  the 
article  are  produced,  such  doubt  is  thrown  over  the  question  of 
novelty  as  to  allow  a  dissolution  of  an  injunction.^ 

{(i)  Repeal  of  Patent. — An  action  brought  to  procure  the  repeal 
of  an  interfering  patent  may  be  enjoined  *  by  injunction  if  the 
bill  is  filed  before  the  expiration  of  the  patent.^  , 

liminary  injunction  to  restrain  the  use  A  motion  for  preliminary  injunction 
of  different  mechanism  alleged  to  in-  to  restrain  the  infringement  of  a  pat- 
fringe  will  be  refused.  Johnston  Ruf-  ent  should  be  denied  where  the  defence 
fler  Co.  V.  Avery  Machine  Co.,  28  Fed.  of  prior  public  use  is  much  more 
Rep.  193.  strongly  fortified   by  corroborative  e\i- 

When  allegations  of  exelnslTe  pes-  dence  than  on  a  prior  application  lor 
■ession  are  aTolded  by  averments  and  the  same  writ,  where  the  defence  wr.s 
proof  of  a  more  peaceable  and  ex-  overruled  and  the  writ  issued.  Lock- 
elusive  possession  by  defendants  under  wood  r.  Faber,  27  Fed.  Rep.  63. 
patents  purchased  and  used  by  them  no  4.  Ayling  r.  Hull,  2  Cliff.  (U.  S.) 
injunction  will  be  granted.  Parker  v.  494. 
Sears,  i  Fish.  Pat.  Cas.  (U.  S.)  93.  5.  Vaughan  v.  Cent.  Pac.  R.  Co..  4 

Morelapsa  of  time  is  not  considered  Sawy.    (L^.   S.)   280.     See    Draper   ?*. 

sufficient   evidence  of  public   acquies-  Hudson,  6  Fish.  Pat.  Cas.  (U.  S.)  327. 

cence  in  and  recognition  of  plaintiff's  Brooks    v.  Miller,   28   Fed.  Rep.  615. 

right  to  warrant  an  injunction.     Guidet  It  is  no  ground  for  a  demurrer  to  a  bill 

7'.  Palmer,  10  Blatchf.  (U.  S.)  217;  s.  for  infringement  of  a  patent  that  the 

c,  6  Fish.  Pat.  Cas.  ( U.  S.)  82.  See  Earth  patent,  at  the  time  of  filing  the  bill,  had 

Closet  Co.  r.  Fenner,  5  Fish.  Pat.  Cas.  only  twenty -one  days  to  run,  when,  by 

(U.  S.)  15.  the" rules  of  court  an  injunction,  if  ap- 

1.  Emack  v.  Kane,  34  Fed.  Rep.  46.  plied    for,   could    have    been    granted 
In  a  suit  to  restrain  one  from  issuing  within  four  days  and  would  thtis  have 

circulars  threatening  to  bring  suits  for  had  seventeen  days  to  run.     Kittle  v. 

infringements    against    all     customers  DeGraaf,  30  Fed.  Rep.  689;  Kittle  i*. 

dealing  in  a  competitor*s  patented  arti-  Schneider,  30  Fed.  Rep.  690. 

cle  a  court  of  equity  will  not  pass  on  Where  a  bill  filed  twenty -six  days  be- 

the  validity  of  the   patent,  but  it  may  fore  the  expiration  of  the  patent  sets 

consider  the   state  of  the  art   in  con-  forth  that  plaintifi  has  the  exclusive  right 

nection   with    defendant's    conduct  to  to  make  and    sell  the  patented  article, 

ascertain  his  good  faith  in  issuing  the  and  is  exercising  such  right,  and  is  able 

circulars.     Emack    v.    Kane,   34    Fed.  to  supply  the  market,  and  that  defend - 

Rep.  46.  ants  are  making  and  selling  machines  in 

2.  Singer  Mfg.  Co.  x\  Springfield  large  quantities  embodying  the  inven- 
Foundry  Co.,  34  Fed.  Rep.  393.  tion,  and  threaten  to  put  on  the  market, 

3.  Young  V.  Lippman,  9  Blatchf.  (U.  after  the  expiration  of  the  patent, 
S.)  277;  8.  c,  5  Fish.  Pat.  Cas.  (U.  S.)  machines  made  before  its  cx- 
230.  piration,  and  prays  for  an  injunction  re- 
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(e)  Expiration  of  Patent. — The  mere  fact  that  the  patent  ex- 
pires pending  the  suit  will  not  oust  the  jurisdiction  of  a  court  of 
equity  if,  at  the  time  of  the  filing  of  the  bill,  an  injunction  was 
prayed,  and  the  right  to  it  existed.  Courts  are  authorized  to 
grant  an  injunction,  after  the  expiration  of  a  patent,  to  restrict 
the  sale  of  infringing  articles  made  during  its  term.* 

(/)  Violation  of  Injunction. — When  one  has  been  enjoined 
from  using  a  patent,  he  is  not  at  liberty  to  disregard  the  injunc> 
tion.  The  fact  that  he  has  acted  under  the  advice  of  counsel  is 
not  a  sufficient  justification  for  disobeying  the  injunction,  the 
proper  course  being  to  take  the  judgment  of  the  court  upon  the 
matter  by  a  motion  to  dissolve  or  otherwise.* 

straining  the  sales,  as  weU  afler  as  be-  Where  officers  of  a  corporation  are 

fore  the  patent  expires,  of  machines  un^  enjoined  ancf  subsequently  engage  in 

lawfully  made  before  it  expires,  it  states  the  manufacture  of  the  inningii^  arti- 

a  case  within  the  equitable  jurisdiction  cle  as  managing  officers  of  another  cor- 

of  the  circuit  court,  and  is  not  demurra-  poration  not  licenced   to  manufacture 

ble.      Toledo    etc.    Co.    v,    Johnston  under  the  patent,  they  are  guilty  of 

Harvester    Co.,     34     Fed.    Rep.    739;  contempt.     Iowa  Barb  Steel  Wire' Co. 

Hewitt   r.  Pennsylvania   Steel  Co.,  24  v.  Southern  Barb   Wire  Co.,  30  Fed. 

Fed.  Rep.  367.  Rep.  123. 

Where  a  bill,  in  addition  to  the  usual  Where  defendant  was  enjoined  from 
charges  of  infringements  of  three  patents  making  a  certain  kind  of  pen  and  there- 
spec  itied  therein,  states  that  "these  after  made  a  different  pen  on  which  he 
several  letters  patent  are  applicable  to  obtained  a  patent,  held,  on  motion  to 
tlie  same  process  and  are  soused  by  attach  for  contempt,  that  the  fact  that  a 
defendants,'*  and  it  appears  that  it  may  patent  had  been  issued  to  defendant  en- 
be  impossible  to  award  damages  for  in-  titled  him  to  have  the  question  of  in- 
fringement of  two  of  the  patents  without  fringement  determined  on  a  motion  to 
also  taking  into  consideration  the  value  prevent  the  making  of  this  form  of  pen, 
of  the  other  patent,  a  motion  to  dismiss  and  that  the  present  motion  should  be 
the  bill  as  to  such  patent,  because  it  was  denied.  Wirt  r.  Brown,  30  Fed.  Rep. 
so  near  its  expiration  that  an  injunction  187. 

could  not  be  granted  under  it,  will  be  Where  the  principle  involved  in  a 

overruled.     New    York   Grape   Sugar  patent  is  the  point  in  issue  in  a  suit  to 

Co.    V,  Peoria  Grape   Sugar   Co.,   21  restrain  its  infringement,  the  defendant 

Fed.  Rep.  878.  will  commit  a  breach  of  a  preliminarr 

1.  New  York  etc.  Co.  v.  Magowan,  injunction  and  be  punished  for  con- 
17  Fed.  Rep.  xii.  But  in  Lord  v.  tempt  if  for  the  purpose  of  evading  the 
Whitehead  etc.  Co.,  24  Fed.  Rep.  801,  injunction  he  continues  to  manufacture 
a  bill  was  brought  for  the  infringement  articles  involving  the  same  principle 
of  a  patent  which  has  expired  previous  with  but  slight  modifications  of  struc- 
to  the  bringing  of  the  suit,  and  was  dis-  ture.  Burr  v,  Kimbark,  29  Fed.  Rep. 
missed   for   want  of   jurisdiction,  not-  428. 

withstanding  it  averred  that  defendants        A  suit  was  brought  against  several  as 

manufactured  and  used  the  infringing  partners  in  the  steamship  business  to 

machines  secretly,  and  that  complainant  recover  damages  for  the  infringement 

is  ignorant  of  the  number  of  the  ma-  of  a  patent  by  use  upon  one  of  their 

chines  so  used  and  unable  to  estimate  ships   and   for  an   injunction.     While 

the  amount  of  damages,  and  prays  for  the  action  was  still  pending  they  sold 

an  account  of  profits  and   damages  to  out  their  business,  ships  and  property  to 

complainant     from    said   infringement  a  corporation,  which  assumed  all  their 

other  than  the  profits  being  sued  tor  in  debts  and   liabilities.     After  the  sale 

a  pending  action  at  law.     See  Hewitt  the  corporation  was  not  made  a  partj 

V.  Pennsylvania  Steel  Co.,  24  Fed.  Rep.  to  the  suit,  but  the  suit  progressed  and 

167;  Consolidated    etc.  Co.  v.  Ashton  an  injunction  was  granted,    /^e/^,  that 

Valve  Co.,  26  Fed.  Rep.  3x9.  the  corporation,  never  having  been  made 

2.  Hamilton  v.  Simons,  5  Biss.  (U.  a  party  to  the  suit,  is  not  bound  by  the 
S.)  77.  injunction,  and  neither  it  nor  its  agents 
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{g)  Prior  Adjudications, — Where  a  patent  has  been  upheld  by 
repeated  adjudications,  a  preliminary  injunction  v/ill  lie  against  a 
clear  infringement.* 

can  be  punished  for  refusal  to  obey  the  sufficient.     American  Bell  Tel.  Co.  v. 

injunction.     Bate  Refrigerating  Co.  v.  National  Imp.  Tel.  Co.,  27  Fed.  Rep. 

Gillett,  30  Fed.  Rep.  686.  663. 

Where  a  party  is  led  to  disobey  an  On  application  for  a  preliminary  in- 

injunction   in   a  patent  suit  through  a  junction  in  an  action  for  infringement  of 

mistake  as  to  the  legal  effect  of  a  con-  a  patent,  the  validitj'  of  which  has  been 

tract  entered  into  by  the  complainant,  sustained  in  three  former  suits,  defend- 

he  should  not  be  punished  as  for  a  wil-  ant,  a  witness  and  party  in  one  of  the 

ful  contempt  of  court,  but  should  be  dis-  former  suits,  corroborated  by  one  other 

charged  upon  pa^'ment  of  costs.     Iowa  witness,    testified      that      a     machine 

etc.  Co.  V.  Southern  etc.  Co.,  30  Fed.  identical  with  the  one  used  by  him  was 

Rep.  615.  perfected  and  in  use  prior  to  the  issu- 

1.  Thayer  v,  Wales,  9  Blatchf.   (U.  ance  of  plaintiff's  patent,  but  admitted 

S.)  170;  s.  c,  5  Fish.  Pat.  Cas.  (U.  S.)  that  he  did  not  apply  for  a  patent  for 

130.     The  plaintiff  showed  long  enjoy-  more  than  nine  years  after  perfecting 

ment  under  his   patent  with  repeated  his  invention,  and  the  evidence  showed 

adjudications  at  law  sustaining  its  va-  that  the  invention  as  patented  by  him 

lidity.     Held^  that  he  was  entitled  to  an  differed  essentially  from  the  one  origi- 

injunction    against     its     infringement,  nally  used.     Held^  that  this  testimony, 

Newall  V.  Wilson,  2  De  Gex,  M.  &  G.  not    having    been    introduced    in    the 

282.  former  suits,  does  not  establish  prior 

If  defendant  was  not  a  party  to  the  invention  and  use  beyond  a  reasonable 

former  proceedings,  it  is  the  duty  of  the  doubt,  so  as  to  overcome  the  presump- 

court,  upon  the  hearing  of  the  motion  tion  arising  from  the  issuance  of  plain- 

for  a  preliminary  injunction,  notwith-  tiff's  patent,  supported  by  three  adjudi- 

standing  the  fact  of  the  previous  adju-  cations  in  his  favor.      Seibert  Cylinder 

dications  sustaining  the  validity  of  the  Oil  Cup  Co.  r.  Michigan  Lubricator 

patent,  to  examine  the  case  anew,  and  Co.,  34  Fed.  Rep.  33. 

when  the  questions  of  fact  are  identical  Defendant  corporation  did  not  deny 

the  court  must  recognize  such  decisions  infringement,  but  claimed  that  it  had 

as  entitled  to  ver^^  great  weight  in  de-  ceased  to  infringe  before  bill  filed,  and 

termining  the  application.     Potter  v.  did  not  intend  to  renew  the  use  of  the 

Whitney,  3  Fish.   Pat.  Cas.  (U.  S.)  77;  infringing  machine  which  still  remained 

fi.  c,  I  "Lov.   (U.  S.)  87;  Goodyear  T.  in   its   possession.       Held^  the  patent 

Evans,  3  Fish.  Pat.  Cas.  (U.  S.)  390.  having  been   adjudicated   to  be  valid. 

Where  a  patent  had  been  sustained  that  a  preliminary  injunction  should  be 
after  a  long  and  ably  contested  litiga-  granted.      Celluloid  Mfg.  Co.    v.   Ar- 
tion,  and  against  all  the  defences  ordi-  ungtoii   Mfg.   Co.,  34  Fed.    Rep.    324. 
narily  set  up  in  patent  cases,  and  such  Where  a  patent,  involving  the  subjec- 
decisions  had  been  followed  by  another  tion  of  steel   springs  to  heat,  had  been 
court  and  the  patent  has  only  a  short  before  the  courts,  and  had  been  sustained 
time  to  run,  the  owners  are  entitled  to  to  the  extent  of  covering  such   process 
be  protected  in  their  monopoly   until  "when  the  springs  are  kept  below  red 
defendants  are  able  to  show  that  the  heat,'*  held^  in  this  suit  on   application 
former  decisions  sustaining  the  validity  for  preliminary  injunction,  that  the  pat- 
of  the   patent  were   wrong.     Cary   v,  ent  would  be  presumed  valid   onlj'  to 
Domestic  Spring  Bed  Co.,  27  Fed.  Rep.  the  extent  expressly  covered  by  the  de- 
299.  cisions  referred  to.     As  upon  the  preli- 
Where  patents  have  been  the  subject  minary  affidavits  it  appeared  that  de- 
of  judicial  investigation  ending  in  de-  fendants,  in  the  process  used   by  them, 
cisions  of  the   circuit    courts    of    the  heated  the  springs  above  this  limit,  held^ 
United       States      maintaining      their  that  the  application  for  preliminary  in- 
validity so  far  as  the  issues  presented  junction  should  be  denied,  with  leave  to 
in   those  causes    have  been    identical  renew  should  complainants  be   able  to 
with  those  involved  in  the  case  at  bar,  produce  such  further  evidence  of defend- 
for  the  purpose  of  granting  a  prelimi-  ant's  process'of  manufacture  as  to  indi- 
nary   injunction,  to  run  pendente  lite,  cate   that  complainant's  patent  was  in- 
those  decisions  elsewhere  obtained  are  fringed.    Carey  v.  Miller,  34  Fed.  Rep. 
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36.  Copjrrights. — The  jurisdiction  of  the  courts  and  the  grounds 
for  an  injunction  are  substantially  the  same  as  in  the  case  of 
patents.*  To  entitle  the  plaintiff  to  an  injunction  his  work  must 
not   itself    be   a    piracy /-^    nor  irreligious,  immoral,  libellous  or 

392;  Gary  x\  Wolff,  24  Fed.  Rep.  139,  and  now   under   the  recent  judicature 

141 ;  Gary   v.  Spring  Bed  Go.,  27  Fed.  acts  (36  &  37  Vict.,  ch.  66;  ^^  k  39  Vict., 

Rep.   299;    Gary  v.  Lowell    Mfg.  Go^  ch.  77;  39&40  VMct.,ch.59;40&4i  Vict., 

31  Fed.  Rep.  344.  ch.  9,  &  ch.  57),  the  chancery  and  law 

1.  Wilkins    7'.  Aikens,   17   Ves.   422;  divisions  of  the  high  court  "of  justice 

Sandures  7'.  Smith,  3   Myl.  &  Cr.  728;  have  equal  jurisdiction   in  determining 

2  Story's  Eq..  ^  930.      In  this  country,  rights  and  redressing  wrongs.     Hence 

the  jurisdiction    for    the   protection   of  courts  of  equity  in  both   England  and 

statutory    copyright    is    exercised    ex-  the  United    States   now   determine  all 

clusivelv  by  the   I'nited  Slates  courts,  questions  relating  to  the  validity  of  the 

§  629,  4970.    Rev.  St.     See    Dudley   7'.  copyright     and     the      alleged     piracy. 

Mayhew^  -^  \.  V.  9.  Barker  i*.  Taylor,  2  Blatchf.  (U.  S.)  82; 

Equity  Jtuisdlction  in  cases  of  copy-  Atwill  t'.  FVrretl,  2  Blatchf.  (U.  S.)  39; 
right  is  dependent  on  the  legal  right,  Pierpont  v.  Fowle,  2  Woodb.  &  M.  (U. 
and  is  exercised  for  the  purpose  of  S.)  23;  Little  7'.  Gould,  2  Blatchf.  (U. 
making  that  right  more  effective,  on  the  S.)  165,  362;  Paige  7-.  Banks,  7  Blatchf. 
groftnd  that  relief  in  law  is  inadequate.  (U.S.)  153;  13  Wall.  (U.S.)  608;  Law- 
Drone  on  Gopyright,  p.  496.  See  also  rence  r.  Dana,  2  Am.  L.  T.  (U.  S.)  N'. 
Bramwellt'.  Halcomb,3  Myl. &Gr.  737;  S.  402;  Farmer  z\  Calvert  etc.  Go.,  5 
Spottiswoode  r.  Glarke,  2  Ph.  154;  Law-  Am.  L.  T.  R.  168. 
renQe  v.  Smith,  Jac.  471;  Pierpont  v.  2.  Gary  v.  Faden,  5  Ves.  24;Barfield 
Fowle,  2  Woodb.  &  M.  23;  Hogg  v.  v.  Nicholson.  2  Sim.  &  Stu.  i. 
Kirby,  8  Ves.  215;  Wilkins  7'.  Aiken,  In  Folsom  7'.  Mash,  2  Story  (U.  S.> 
17  Ves.  422.  100,  Story,  J,,  said:  **We  must  often, 

English  chancery  courts  formerly  ex-  in  deciding  questions  of  this  sort,  look 

ercised   their  discretion  as  to  whether  to  the  nature  and  objects  of  the  selec- 

they    would     interfere    by     injunction  tions  made,  the  quantity  and  value  of 

before  the  establishment  of  the  right  in  the  materials   used   and  the  degree  in 

a  court  of  law.     Lowndes  7'.  Duncombe,  which  the  use  maj' prejudice  the  sale 

a  Goop.  (Temp  Gottenham)  216;  Run-  or  diminish  the  profits  or  supersede  the 

dell   7'.  Murray,  Jac.  311;  Southey   v.  objects  of   the  original   work.    Many 

Sherwood 2  Meriv.    435;     Wolcott    7*.  mixed  ingredients  enter  into  the  dis- 

Walker,  7   Ves.i;  Lawrence  v.  Smith,  cusston   of   such    questions.     In  some 

Jac.    471;    Bramwell    v.    Halcomb,    3  cases  a  considerable  portion  of  the  ma- 

Myl.  &  Gr.  737;  M'Neill  v.    Williams,  terials   of   the   original   work  may  be 

II  Jur.  344;  Spottiswoode   7*.  Glark,  2  fused,  if  I  may  use  such  an  expression. 

Ph.  154;  Saunders  v.  Smith,  3  Myl.  &  into  another  'work  so   as  to  be  indis- 

Qr.  737.  tinguishable  in  the  mass  of  the  latter. 

Sometimes  an  injunction  was  granted  which  has  other  professed  and  obvious 

and,  at  the  same  time,  the  plaintiff  di-  objects,  and  cannot  fairly  be  treated  as 

rccted  to  establish  his  title  at  law;  the  a  piracy;  or  they  may  be  inserted  as  a 

continuance  ofthe  injunction  depending,  sort  of  distinct  and  mosaic  work  into 

of  course,  on  the  result  ofthe  legal  title,  the  general  texture  of  the  second  work 

Mawman  7'.Te'gg,  2  Russ.  385;  Sweet  7'.  and  constitute  the  peculiar  excellence 

Shaw,  3  Jur.  217;  Bacon  7'.  Jones,4  Myl.  thereof,  and   then   it  may   be  a  clear 

&  Gr.   433;  Wilkins  7'.  Aiicen,    17  V'es.  piracy.     If  a  person  should,  under  color 

422;  Sweet  V.   Mangham,  II    Sim.  51;  of    publishing    'elegant     extracts'    of 

Campbell  7'.  Scott,  1 1  Sim.  31;  Sweet  7*.  poetry,  include  all   the  best  pieces  at 

Garter,  11  Sim.  572;  Dickens  v.  Lee,  8  large  ot  a  favorite  poet  whose  volume 

Jur.  1S3;  Bogue  7'.  Houlston,  5   De  G.  was  secured  by  a  copyright,  it  would  be 

&  bni.  267.  difficult  to  say  why  it  was  not  an  in- 

Jerrold  v.  Houlston,  3  Kay  &  J.  708.  vasion  of  that  right,  since  it  might  con- 
Gourts  of  equity  were  afterwards  em-  stitute  the  entire  value  of  the  volume.*' 
powered  to  adjudicate  all  questions  of  Directory. — The  compiler  of  a  direct- 
law  or  fact  on  which  th^  title  to  relief  ory  or  guide  book  containing  informa- 
depended  (25  &  26  Vict.,  ch.  42,  §  i),  tion  derived  from  sources  common  to 
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obscene.*  The  compiler  of  work  which,  from  the  nature  of  the 
case,  cannot  be  original,  nnay  use  preciding  works  on   the  same 

all.  which  must  of  necessity  be  identi-  a  piracy  by  an  America  firm,  sent  notice 
cai  in  all  cases  if  correctly  given,  is  not  to  the  agents  in  England  of  that  firm 
entitled  to  spare  himself  the  labor  and  not  to  distribute  the  copies  complained 
expense  of  original  enquiry  by  adopting  of,  and  immediately  afterwards  brought 
and  republishing  the  information  con-  an  action  against  the  agents  for  an  in- 
tained  in  previous  works  on  the  same  junction  to  restrain  them  from  selling 
subject.  He  must  obtain  and  work  out  or  importing  for  sale  such  copies  in  this 
the  information  independently  for  him-  country.  The  defendants,  in  their  state- 
self,  and  the  only  legitimate  use  which  ment  of  defence,  stated  that  they  had 
he  can  make  of  previous  works  is  for  not  received  the  copies  from  America 
the  purpose  of  verifying  the  correctness  until  after  the  service  of  the  writ  in  the 
of  his'  results.  Kelly  v.  Morris,  i  Eq.  action,  and  that  when  they  did  receive 
697.  the  copies  thev  recognized  the  infringe- 

Use  of  Slips  In  Compiling  New  Direct-  ment  of  the  plaintiff's  copyright  and  at 

ory.  Where  Joatiflable. — Although  the  once  determined  not  to  sell.  Held,  that 

compiler  of  a  new  directory  is  not  justi-  the  defendants  had,  within  the  terms  of 

fied  in  using  slips  cut  from  one  pre-  the  copyright  act,  1842,  §  17,  "imported 

viously  published  for  the  purpose  of  de-  for    sale"    the    copies    complained   of, 

riving  information   from   them   for  his  and   must,  therefore,  pay  the  costs  of 

own  work,  yet  he  may  use  such  slips  the  action.    The  offences  mentioned  in 

for  the  purpose  of   directing  him   to  the  copyright  act,  1S42,  §  17,   are,  to 

the  parties  from  whom  such  informa-  "import   for   sale"  and   to  "sell   know- 

tion  is  to  be  obtained.    The  plaintiff,  ingly"   foreign    piracies   of  copyright, 

who  was  the  publisher  of  a  trades  di-  //<?/</,  that  a  distinction  is  created   by 

rectory,  filed  a  bill  against  the  defend-  the  addition  in  the  statute  of  the  word 

ant,  who  was  preparing  for  publication  "knowingly"  to  the  one  offence,  and 

a   new  directoir.   charging    him   with  therefore  that  the    plaintiff  who  pro- 

using  slips  cut  from  the  plaintifTs  work  ceeds  in  respect  of  "importing  for  sale" 

in  obtaining  materials  for  the  new  di-  is  not  required   to  give  the  defendant 

rectory,  and   with  copying  from  such  any  notice,  but  may  at  once  obtain  an 

slips.  '  The  plaintiff  having  moved  for  ex  parte  injunction.      If,  however,  it  is 

an  interlocutory  injunction,  the  defend-  intended  to  take  proceedings  in  respect 

ant  filed  an  affidavit  in  which  he  ad-  of  "selling  knowingly,*    notice  of  the 

mitted  that  at  first   he  had  used  slips  nature    of   the    copies    complained   of 

from  the  plaintiffs  work  in  obtaining  should  properly  be  sent  to  the  importer, 

itiaterials  for  his  own,  but  having  dis-  Where  an  action  is  brought  to  enforce 

covered  that  it  was  illegal  to  do  so  he  a  legal  right,  and  there  is  no  misconduct 

had  discontinued  the  practice,  and  he  on  the  part  of  the  plaintiff,  the  court  has 

denied  having  copied  any  of  such  slips,  no    discretion    to    refuse    him      costs. 

In  the  absence  of  satisfactory  evidence  Where  a  statute  creates  a  new  offence 

of  the  actual  contents  of  the  new  di-  and  imposes  a  penalty,   the  ancillary 

rectory,  which  was  not  yet  published,  remedy    by    injunction    may    still    be 

the  court  refused  the  injunction.     De-  claimed.     Cooper  v,   Whittingham,  15 

cision  of  James,  V.  C.,  affirmed.    Kelly  Ch.  D.  501. 

T'.  Morris,  Law  Rep.,   i   Eq.  697;  and  1.  2  Story *s  Eq.  Juris.,  §956. 

Morris  v,  Ashbee,  Law  Rep.,  7  Eq.  34,  Prudential   Assurance  Co.  v,  Knott, 

explained.     Morris  v,  Wright,  5  Ch.  L.  R.,  10  Ch.  142;  s.  c,  7  Chicago  Leg. 

279.  N.  405;  overruling  Springhead  Spinning 

A  bona  fide  abridgment  is  not  such  a  Co.  v.  Riley,  L.  R.,  6  Eq.  551.    And 

piracy    as    will   be   enjoined.     Bell  v.  Dixon   v.   Holden,   L.    R.,  7   Eq.  48S; 

Walker,  i    Bro.   C.   C.  451;   Gyles  v.  Clark  r.  Freeman,  11  Beav.  112;   Mul- 

Wilcox,  2  Atk.  141;  Campbell  v.  Scott,  kern  v.  Ward,  L.  R.,    13  Eq.  619;  s.  c, 

II  Sim.   31.     Compare   D'Almaine   v.  Chicago   Leg.   N.  440;  Hammersmith 

Boosey,  i  Y.  &  C.  Exch,  28S;  Gray  v,  Co.   v.   Dublin  Co.,   I.   R.  10  Eq.  235; 

Russell,. I  Story  (U.  S.)  11;  Dickens  r.  Brandreth  v.  Lance,  8  Paige  (U.S.)  24; 

Lee,  8  Jur.  184;   Wheaton  v.  Peters,  8  Life   Association    v.   Boogher,  3   Mo. 

Pet.  (U.  S.)  591.  App.  173;  Thoriey*s  Cattle  Food  Co.  z\ 

InfHngement  Abroad. — The  proprie-  Massam,  6  Ch.  D,  582. 

tors  of  an  English  copy  right  discovering  Walcot  v.   Walker,  7  Ves.  i;  Law- 
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subject  sources  of  information  for  the  purposes  of  preparing  his 
work,  but  his  work,  when  completed,  must  be  original  in  its  treat- 
ment of  the  subject  and  arrangement,* 

rence  v.  Smith,  Jac.   471 ;    Southey   x\  ers  to  use  the  works  of  others  to  a  ccr- 

Sherwood,  2  Meriv.  435.     Sec   Martin-  tain  extent,  but  the  great  difficulty  has 

etli  V.  Maguire,  i  Abb.  (U.  S.)  358.  always  been  and  always  must  be  todc- 

In    Lawrence    v.  .Smith,   Jac.    471,  tennine  where  such  use  ceases  to  be  le- 

Lord  Eldron  said:  ^^Considering  that  gitimate  and  becomes  an  invasion  on  the 

the  law  does  not  give  protection  to  those  rights  of  others.    The  difficulty  is  great- 

who  contradict  the  scriptures,   and  en-  est  in  cases  of  maps  and   the  like,  in 

tertaining  a  doubt,  I    think   a    rational  which  there  is  not   and  cannot  be  any 

doubt,  whether  the  book  does  not  violate  originality  in  the   facts  or  materials  of 

the  law,  I  cannot  continue  the  injunc-  which   they   are  composed,  and  which 

tion.  The  plaintiff  may  bring  an  action,  facts  and   materials  are  equally  open  to 

and  when  that  is  denied  he  may  apply  all."     Folsomr.  Marsh,  2  Story  (U.  S.) 

again.*'                                                        '  100;  Blunt  r.   Patten,  2   Paine  (U.  S.) 

Equity  will  not  enjoin  the  publication  397;  see  Kelly  r.  Morris,  L.  R.  i  Eq. 
of  a  literary  composition  on  the  ground  697;  Kelly  v.  Hooker,  i  Y.  &  C.  C.C. 
that  it  is  libellous.  Southey  v.  Sherwood,  197;  Morris  v.  Ashbee,  L.  R.,  7  Eq.  34; 
2.  Meriv.  435;  Seely  v.  Fisher,  11  Sim.  Mathewson  z\  Stockdale,  12  Ves.  270; 
5S1;  Hime  v.  Dale"  2  Camp.  27;  Clark  Morris  f.  Wright,  L  R.,  5  ch.  279. 
7'.  Freeman,  II  Beav.  112;  Bradreth  r.  The  author  of  a  work  of  a  scientific  na- 
Lance,  8  Paige  (N.  Y.);Gee  v,  Pritch-  ture,  such  as  a  treatise  upon  grammar, 
ard;  2  Swanst.  413.  Nor  on  the  ground  who  takes  existing  materials  from  corn- 
that  it  is  blasphemous,  immoral  or  mon  sources  of>en  to  all  writers  and  ar- 
inischievous.  Murray  v.  Benbow,  6  ranges  and  combines  them  in  an  cw  form, 
Peters'  Abr.  558;  Wolcott  v.  Walker,  giving  them  an  application  which  was 
7  Ves.  i;  Lawrence  v.  Smith,  Jac.  471;  unknown  before  and  exercising  selec- 
Southey  v.  Sherwood,  2  Meriv.  435;  tion,  arrangement  and  combination  in 
Martinetti  v.  Maguire,  i  Deady  (U.  S.)  producing  his  work,  is  entitled  to  the 
516;  Shook  r.  Daly,  49  How.  Pr.  (N.  aidof  equity  to  restrain  an  infringement. 
Y.)  368.  And  where  in  such  case  the  author  of 

Statutozy    Conditions. — The    author  the  work  which  it  is  sought  to  enjoin, 

must  comply  with  the  statute   before  instead  of  going  to  the  original  sources 

seeking  relief    by   injunction.     §  495^  of  information  which  open  and  common 

Rev.  St.  1874.  Jollisi'.  Jaques,  I  Blatchf.  ^°  ^^^  contents   himself  with  copying 

<U.  S.)  618;  Wheaton  v.  Peters,  8  Pet.  from  and  adopting  the  plan  of  plaintiffs 

<U.  S.)  591;  Baker  it.  Taylor,  2  Blatchf.  book,  a  proper  case  is  presented  for  re- 

<U.    S.)   82;    Struve   v.   Schwedler,   4  lief  by  injunction.    High  on  Injunctions, 

Blatchf.  (U.  S.)  23;  Chase  v.  Sanborn,  ^  993.  Greene  v.  Bishop,  i  Cliff.  (U.S.) 

6  Pat.  Off.  Gaz.,  (U.S.)  932;  Parkinson  186. 

V,  Laselle,  3   Sawy.  (U.  S.)  330.    The  Where  defendant,  in  the  preparation 

mistake  of  a  year  in  the  notice  of  entry  of  a  dictionary,  has  made  considerable 

required  to  be   printed   upon   the   title  use  of  plaintiiTs  dictionary  in  common 

page,  or  the  succeeding  page,  is  fatal  to  with  others,  but  has  also  bestowed  his 

an  application  for  an  injunction.     Baker  own  labor  upon  his  book  and  has  pro- 

V.  Taylor,  2   Blatchf  (U.  S.)   82.     See  duced  a  new  result  and  a  different  work 

Low  V.  Routledge,  33  L.J.,  N.  S  ,ch.  717;  from  that  of  plaintiff,  by  the  use  of  his 

Matheson  v.  Harrod,  L.  R.,  7  Eq.,  270;  own  mental  labor,  and  where   there  is 

Murray  i'.  Bogue,  i  Drew  353;  Corre-  nothing  tending  to  show  any  fraudulent 

spondent  Newspaper  Co.  v.  Saunders,  design  upon  the  part  of  defendant  to 

12  L.  T.,  N.  S.  540;  Henderson  v.  Max-  make  an  unfair  use  of  plaintiff's  work, 

well,  4  Ch.  D.  163.  it  was  heJd^  that  an    injunction  should 

1.   Drone    on   Copyright,  416,    417;  not  be  allowed.     Spiers  r.  Brown, 6  W. 

Farmer  v.  Calvert,  etc.  Co.  5   Chicago  R.  352. 

Leg.  N.  I.    On  a  motion  to  dissolve  a  Qtiantity  andValne  of  Selections.— In 

preliminary  injunction,  Longyear,  J.,  enjoining  the  infringement  of  acopj- 

said:  "The  courts  in  the  interest  of  learn-  right,  the  court  will  consider  the  nature 

ing  and  science  have  at  all  times  and  in  and  objects  of  the  selections  made,  and 

all  countries  recognized  the  right  of  sub-  the  quantity  and  value  of  materials  used, 

sequent  authors,  compilers  and  publish-  Folsom  v.  Marsh,  2  Story  (U.  S.)  100; 
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Gray  v.  Russell,  i  Story  (U,  S.)  ii;  Rep.  19  Eq".  207.  So  equity  may  inter- 
Farmer  V.  Calvert,  L.  £.  &  M.  P.  Co.;  fere  to  prevent  the  violation  of  a  nega- 
8.  c,  5  Chica  Leg.  N.  1;  Bramwell  v.  tive  covenant.  Kimberly  t-.  Jennings,  6 
Halcomb,  3  Myl.  &  Cr.  738.  Sim.  340;  Baldwin  f.   Society  for  Dif- 

One  may  use  the  same  materials  as  his  fusion   of   Useful  'Knowledge,  9   Sim. 

predecessor,  and  derive   them  from  the  393;  Lumley  v.  Wagner,  5  DeG.  M.  & 

same  source,  but   he  cannot  avail   him-  G.  604;  Kemble  r.  Kean.  6  Sim.  333; 

self  of  his  labor.     If  he  should  adopt  his  Montague  7'.   Flockton,  L.   R.,   16  £q. 

arrangement ofthosematerials,he  would  189;  38  (N.  Y.)  158. 

be  guilty   of  such  an   infringement  as  .      In  Montague  v.  Flockton,  Law  Rep. 

would  warrant  the  interference  of  equity ,  16  £q.  189,  the  defendant  was  enjoined 

even  though  the  new  work  should  be  dis-  from  playing  in   another  theatre  than 

gutsed  under  a  colorable  variation  from  that  of  the   plaintiff  in  violation  of  an 

the  old.     Hotten    r.   Arthur,  i  Hen.  &  implied  covenant  in  his  agreement  with 

M.  (Va.)  603;  Gray  v.  Russell,  i  Story  the  plaintiff.    See  also  Fechter  v.  Mont- 

(U.  S.)  11;  Jarrold  f.  lloulston,  3  Kay  gomery,33  Beav.  22;  Webster  r.  DiIlon» 

&  J.  708.  3  Jur.  N.  S.  432;  Croakes  v.  Fetter,  3  L. 

The  name  or  title  of  a  book  may  be  T.,  N.  S.  225;  Pulte  v,  Derby,  5   Mc- 

protected  by   injunction.     Bradbury  v.  Lean  (U.  S.)  328;  Strahan  t*.  Graham, 

Beeton,  39  L.  J.,  Ch.  N.  S.  57;  Wefdon  17  L.  T.  457;  Warne  v.  Routledge,  Law 

V,  Dicks,  10  Ch.  D.  247;  Mack  v.  Fetter,  Rep.,  x8  Eq.  499. 

L.  R.,  14  Eq.  431;  Chappell  v,  David-  How  Piracy  Determined. — The  usual 

son,  2  Kay  &  J.  123;  s.  c,  on  appeal,  8  practice  is  to  refer  the  subject  to  a  mas- 

DeG.  M.  &  G.  i;  Chappell  r.  Sheard,  2  ter,    who    examines    the     works     and 

Kay  &  J.  117;  Matsell  v,  Flanagan,  2  reports  the  court;  and  upon  this  report 

Abb,  Pr.  (N.  Y.)   U.  S.  459;  Hogg  v.  the  interlocutory  as  well  as  the  final  de- 

Kirby,  8  Ves.  215;  Prowett  v.  Mortimer,  cree  is  generally  based.     2  Story's  Eq., 

2  Jur.  N.  S.  4x4;  Constable  v,  Brewster,  §  941;  Cary  v.  t'arden,  5  Ves.  24;  Lew- 

3  Sc.  Sess.  Cas.  2x4;  Ingram  r.  Stiff,  5  is  v.  Tullarton,  2  Beav.  6;  Folsom  v. 
]\iT.  N.  Sfc  947;  Clement  v.  Maddick,  i  Marsh,  2  Story  (U.  S.)  100;  Webb  v. 
GifT.  98;  Bradbury  v,  Dickens,  27  Beav.  Powers,  2  Woodb.  &  M.  (U.  S.)  497; 
53;  Kelly  V.  Hutton,  Law  Rep.,  3  Ch.  Story  i;.  Derby,  4  McLean  (U.  S.) 
703;  Ward  V,  Beeton,  19  Eq.  207;  Mack  x6o;  Story's  Exrs.  r.  Holcombe,  4 
XK  Petter,  Law  Rep.  14  Eq.  43X;  Meltzer  McLean  (U.  S.)  306;  Greene  v.  Bishop, 
V,  Wood,8Ch.  D.  606;  Ward  r.  Beeton,  x  Cliff.  (U.  S.)  ifc;  Lawrence  x\  Dana, 
19  Eq.  207;  Jollie  v,  Jaques,  x  Blatchf.  2  Am.  L.  T.  R.,  N.  S.  402;  Chase  i». 
(U.S.)  618,  Matsell  V.Flanagan,  2  Abb.  Sanborn,  6  (U.  S.)  Pat.  Office  Gaz. 
Pr.  (N.  Y.)  4^9;  Osgood  v,  Allen,  i  932.  But  in  Smith  r.  Johnson,  4 
Holmes  (U.  S.)  185;  Harte  v,  DeWitt,  Blatchf.  (U.  S.)  252,  it  is  held  that  the 
I  Cent.  L.J.  360;  Benn  r.  LeClercgy,  18  motion  for  the  injunction  must  be  dis- 
Int.  Rev.  Rec.  (Pa.)  94.  posed  of  on  the  moving  papers  of  coin- 

Ifljury  to  Employer's  Property. — The  plainant  and  defendant's  affidavits  in 
plaintiffs  had  purchased  the  copyright  opposition  thereto,  and  that  on  such 
of  and  the  right  to  use  the  name  of  the  motion  no  reference  to  a  master  will  be 
defendant  in  the  publication  of  a  work  allowed.  See  Reade  v.  Conquest,  1 1 
called  "Beeton's  Christmas  Annual,'  C.  B.,  N.  S.  47*);  Webb  v.  Powers,  2 
and  the  defendant  agreed  to  give  his  Woodb.  &  M.  497. 
whole  time  to  the  service  of  the  plain-  Indecent  nays. — In  Martinette  v. 
tiffs  and  not  to  engage  in  any  other  Maguire,  i  Deady  (U.  S.)  216;  s.  c,  i 
business,  fields  that  the  defendant  Abb.  U.  S.  R.  356,  the  refusal  to  inter- 
must  be  restrained  from  advertising  a  fere  was  based  upon  the  supposed  im- 
rival  work.  Ward  v.  Beeton,  19  Eq.  morality  and  indecency  of  the  spectacle 
207.  in   question.     Deady,  J.,  said:    "The 

Violation  of  Govenante. — The  publi-  Black  Crook  is  a  mere  spectacle  in  the 

cation  of  a  work  which  is  not  piratical  language    of  the  craft,   a    spectacular 

may  be  restrained  on  the  ground  of  a  piece.    The  dialogue  is  very  scant  and 

violation   of  a  covenant.     Barfield    z\  meaningless  and  appears  to  be  a  mere 

Nicholson,  2   Sim.  &  St.  1;  Colburn  x\  accessory  to  the  action  of  the  piece — a 

Simms,  2  Hare  543;  Morris  t>.  Colman,  sort  of  verbal  machinery  tacked  on  to  a 

18  Ves.  437;  Brook  v.  Chitty,  2  Coop,  succession  of  ballet  and  tableaux.    The 

(Temp.  Cottenham)   216;   (jolburn   t'.  principal   part   and   attraction    of  the 

Simms,  2   Hare  543;  Warne  x\  Rout-  spectacle  seems  to  be  the  exhibition  of 

ledge,  18  Eq.  497;'  VVard  v,  Beeton,  Law  women  in  novel  dress  or  no  dress  and 
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in  attractive  attitudes  or  action.    The  a  copyright  and   to   the  protection  of 

closing  scene  in  called  Paradise,  and*  as  equity   by   enjoining    an    Infringement 

witnebb  Hamilton  expresses  it,  consists  upon  his  work.    Little  v.  Hall,  i§  How. 

mainly  ^of  women  lying  about  loose,'  a  (U.  S.)  i6^;  Backus  r.  Gould,  7  Hov. 

sort  of  Mohammedan  paradise,  I   sup-  (U.  S.)  79^;  Paige  r.  Banks,   13  Will, 

pose,  with  imitation  grottoes  and  un-  (U.  S.)  608;  Chaser.  Sanborn,  6  Pat 

-maidenly  houris.    To  call  such  a  spec-  Off.  Gaz.  (U.  S.)   932;    Banks  v.  Mc- 

tacle  a   'dramatic    composition*  is  an  Divitt,  13  Blatchf.  (U.  S.)   163;  Stweet 

abuse  of  language  and  an  insult  to  the  v.  Shaw,    i  Jur.  917;    Sweet  v,  Mau- 

geniusof  the  English  drama.     A  mena-  gham,  it  Sim.  51;  Butterworth  v,  Rob- 

gerie    of  wild   beasts  or  an  exhibition  inson,  5  Ves.  769. 

of  model  artists   might    as    justly    be  A   reporter  has  a  copyright  in  his 

called   a  dramatic  composition.     Like  own  marginal  notes,  and   in  the  argu- 

thobC,  this  is  a  spectacle;  and  although  ments  of  counsel   as   prepared  and  ar- 

it  may  be  an  attractive  or  gorgeous  one,  ranged  in  his  work,  not  in  the  written 

it  is  nothing  more.     In  my  judgment  opinions  delivered  by   the  court.    The 

an   exhibition  of  women  'lying  about  judges  cannot  confer  on   any  reporter 

loose,*  or  otherwise,  is  not  a  dramatic  any  such   right.     VV'heaton  z*.  Peter».  8 

composition  and,  therefore,  not  entitled  Pet.  (V.  S.)  591. 

to    the   protection   of  the  copyright.'*  MaiM  and  Cluurto. — In  Farmer  r.  Cal* 

See  Shook  t',  Daly,  49  How.  (N.  Y.)  vert   L.   E.   &    M.   P.   Co.,  5  Chicago 

Pr.  366;  B.C.,    I    N.  Y.  Weekly    Dig.  Leg.  N.  i,  Long  year  said:  "The  court, 

19S.  in  the  interest  of  learning  and  science, 

Bxtemal  appearance  of  a  book  when  have  at  all  times  and  in  all  countries 
made  to  resemble  a  copyrighted  work  recognized  the  right  of  subsequent 
for  the  purpose  of  misleading  the  pub-  authors,  compilers  and  publishers  to 
lie  may  be  a  sufficient  ground  for  an  in-  use  the  works  of  others  to  a  certain  ex- 
junction to  restrain  its  publication,  tent;  but  the  great  difficulty  has  always 
Meizler  r.  Wood,  8  Ch.  D.  606;  Mack  been,  and  always  must  be,  todctermine 
z\  Petter,  Law  Rep.  14  Eq.  431;  Chap-  where  such  use  ceases  to  be  legitimate 
pell  r.  Davidson,  2  Kay  &  J.  123;  Spot-  and  becomes  an  invasion  of  the  rights 
tibwoode  V,  Clarke,  2  Ph.  154;  Talcott  of  others.  The  difficulty  is  greatest  in 
t».  Moore,  i  N.  Y.  Weekly  Dig.  485.  cases  of  maps   and  the  like,  in  which 

Mnaleal    Oompoaltloni. — Where    the  there  is  not.  and  cannot  be.  any  original - 

plaintiffs,  who  were  musical  publishers  ity  in  the  facts  or  materials'  of  which 

in  England,  published  an  original  song  they  are  composed,  and  which  facts  and 

which  was   written  and  composed  for  materials  are  equally  open  to  all.    The 

them  and  set  to  the  music   of  an  old  following  rule  laid  down  by  Mr.  Copin- 

American  air  rearranged  for  their  song,  ger  (Copinger's  Law  of  Copyrights,9i) 

the  song  being  published  by  plaintins  comes  as  near  to  defining  this  right  as 

under  a  particular  title   as   sung  by  a  anything  I  have  been  able  to  find  or 

famous  singer,  whereby  it  had  become  can  invent.     He   says:     *The  rule  ap- 

very  successful  and  popular,  plaintiffs  pears  now  to  be  settled  that  a  compiler 

were  held  to   have  a   property  in  the  of  a  work  in  which  absolute  originality 

title  and  description  of  the  song.     And  is    of   necessity    excluded    is  entitlei 

•  defendants  having  published  substan-  without  exposing  himself  to  a  chai^ 
tially  the  same  melody  with  different  of  piracy',  to  make  use  of  preceding 
■words,  but  with  a  similar  title  page  an-  works  upon  the  subject,  whene  he  be- 
nouncing  the  song  under  a  similar  name  stows  such  mental  labor  upon  what  be 
and  as  sung  by  the  same  person,  an  in-  has  taken  and  subjects  it  to  such  re- 
junction  was  allowed  to  restrain  such  vision  and  correction  as  to  produce  an 
infringement  upon  plaintifTs  right,  original  result,  provided  that  he  does  not 
Chappell  V.  Sheard,  2  Kav  &  J.  117;  s.  deny  the  use  made  of  such  preceding 
c,  I  Jur.  N.  S.  996;  3  W.  k.  646.  works    and    the    alterations    are    not 

Court  Calendar. — The  court  will  in-  merely  colorable.'    To  apply  this  rule 

terpose  to  restrain  the  piracy  of  a  court  to  the  present  case,  what  mental  labor 

calendar,  the  individual  work  being  re-  did  the  defendant   bestow   upon  those 

garded   as   a   proper   subject  of  copy-  portions  of  the  complainant's  map  ad- 

rijrht.  Longman  z\  Winchester,  16  Ves.  mitted  to  have  been  taken  in  the  prepa- 

269.  ration   of  his  own,   viz,  the  boundaries 

Law  Reports. — A   reporter   who  pre-  of  the  large  townships  of  Wisconsin? 

pares  and  publishes  the  reports  of  judi-  None  whatever  beyond  the  mere  me- 

•  cial  decisions  of  the  courts  is  entitled  to  chanical  operation   of  reducing   them 
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from  the  larger  scale  of  complainant's  will  be  treated  as  an  infringement  for 

to  the  smaller  scale  of  defendant's  map.  which  an  injunction  will  lie.     Scott  v. 

Neither  does  it  appear  that  there  was  Sanford,  L.  R.,  3  Eq.  718. 

any   revision  whatever  to  ascertain   if  NewapaperB  are  entitled  to  protection 

there  were  errors  which  needed  correc-  as  an  article  of  property.     Cox  v.  Land 

tion  or  for  any  other  purpose.    There  &  Water  Journal  Co.,  L.  R.,  9  Eq.  324. 

is,  in  fact,  nothing  whatever  to  bring  But  there  is  no  copyright  in  a  descrip- 

the  case  within   the   rule.     So   far  as  tive  advertisement  or  illustrated  guide, 

those   boundaries  are  concerned,  it   is  Cobbett  i\   Woodward,  L.   R.,  14  Eq. 

scarcely  a  case  of  naked  piracy.    But  it  407. 

is  contended  that  boundaries  of  town-  Allegations  In  Bill. — Before  a  court  of 

ships  are  not  a   legitimate  subject  of  equity  will  interfere  in  a  case  of  alleged 

copyright,  that  they  are  fixed   and  de*  violation  of  copyright  it  must  appear 


fined  by  statute  law,  and  that  the  mark- 
ing of  them  down  on  paper  is  but  a 
transcription  in  another  form  of  the 
legal  enactment.  What  is  claimed  in 
this  regard  is  true  in  regard  to  all  orig- 
inal materials  from  which  maps  are 
made,  and  that  is  that  none  of  them  are 


that  a  valid  copyright  exists.     Drone 
on  Copyright,  490. 

*'The  copyright  is  prima  facie  evi- 
dence that  he  was  the  author,  and  the 
burden  of  proof  is  upon  the  defendant 
to  show  the  contrary."  Taney,  C.  J., 
Reed   Carusi   Tan.   Dec.  74.     ^^■Prima 


subjects  of  copyright — they  are  open  to  faciei''  said  Mr.  Justice  Story,  "the 
all.  But  no  one  has  the  right  to  avail  copyright  confers  title,  and  the  onus  is 
himself  of  the  enterprise,  labor  and  ex-  on  the  other  side  to  show  clearly  that 
pen se  of  another  in  the  ascertainment  of  notwithstanding  the  copyright  there  is 
those  materials,  and  the  combining  and  an  intrinsic  defect  in  the'title." 
arrangement  of  them  and  the  represent-  Legal  Title. — "It  is  not  essential  to 
Ing  them  on  paper.  The  defendant,  no  relief  in  equity  that  the  legal  title  shall 
doubt,  had  the  right  to  go  to  the  com-  be  in  the  plaintiflf.  Where  a  valid 
mon  source  of  information,  and  having  copyright  exists  a  court  of  equitj"  will 
ascertained  those  boundaries,  to  have  protect  the  rights  of  a  complainant  who 
drawn  them  upon  its  map,  notwith-  has  a  good  equitable  title."  Drone  on 
standing  that  in  this  respect  it  would  Copyright,  p.  500.  See  also  Chappell  r. 
have  been  precisely  like  complainant's  Purdy,  4  Y.  &  C,  Exch.  485,  493; 
map  (which  of  course  it  would  have  Hodges  v.  Welsh,  2  Ir.  Eq.  266;  Col- 
been  if  they  were  both  correct).  But  burn  v,  Duncombe,  9  Sim.  151;  Sweet  v, 
he  had  no  right  to  avail  himself  of  this  Carter,  11  Sim.  572;  Lawrence  i'.  Dana, 
\'tT\  labor  on  the  part  of  complainant  2  Am.  L.  T.  (U.  S.)  N.  S.  402;  Maw- 


in  order  to  avoid  it  himself.  As  appears 
by  complainant's  afiidavit,these  bounda- 
ries were  fixed  by  tlie  board  of  super- 
visors of  the  respective  counties,  and 
not  by  legislative  enactment,  thus  show- 
ing that  the  labor  must  have  been  much 
greater  than  it  could  have  been  ascer- 
tained from  the  statutes  of  the  state." 


man  v.  Tegg,  2  Russ.  385;  Pulte  i'. 
Derby,  5  McLean  328;  Little  v,  Gould, 

2  Blatchf.  (U.  S.)  165,  369;  Colburn  v. 
Duncombe,  9  Sim.  151;  Sweet  v.  Shaw, 

3  Jur.  217;  Bohn  v.  Bogue,  10  Jur.  420; 
Sims  r.  Marryat,  17  Q^  B.  181;  Turner 
V.  Robinson,  10  Ir.  Ch.  121,  510. 

Consent  by  the  plaintiff  to  the  publi- 


See  Blunt  v.  Patten,   2  Paine   (U.  S.)     cation  of  an  alleged  piratical  work  will 


397;  Matthewson  v.  Stockdale,  12 
Ves.  270. 

Printed  Diary. — Where  plaintiflTsj  pub- 
lication consisted  of  a  printed  diary 
interleaved  with  blank  sheets  so  ar- 
ranged as  to  give  a  blank  space  for 
writing  opposite  each  day  in  the  diary, 
and  underneath  each  date  a  verse  of 
scripture,  to  which  work  plaintiff  had 
given  a  particular  name,  defendant  was 
enjoined  from  publishing  and  selling  a 
book  which  was  a  mere  colorable  imita- 
tion of  that  of  plaintiff.  Mack  v.  Pet- 
ters,  L.  R..  14  Eq.  431. 

Statistical    Tables. — W  here    defe nd  - 


bar  his  right  ot  relief  in  equitv  by  in- 
junction. Rundell  v.  Murray,  }ac.  311; 
Strahan  v.  Graham,  17  L.  T.,  N.  S.  457; 
Latour  ?'.  Bland,  2  Stark.  382;  Saunders 
r.  Smith,  3  My.  &  Cr.  711;  Heine  v. 
Appleton.  4  Blatchf.  (U.  S.)  125. 

Acquiescence.  —  Where  a  defendant 
has  been  induced  by  plaintifTs  conduct, 
or  even  encouragement,  to  go  on  with 
the  publication  in  question,  or  when 
plaintiff  has  for  a  long  period  knowing- 
ly acquiesced  in  such  publication  with- 
out remonstrance  or  complaint,  a  court 
of  equity  may  properly  refuse  to  lend 
its  aid  by  injunction  to  restrain  the  al- 


ant's  book  consists  of  statistical  tables    leged  infringement  of  plaintifTs  copy- 
taken   bodily  from   plaintiffs  work  it     right.     High  on  Inj.  §   1028;  Drone  on 
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In  deciding  questions  relating  to  the  violation  of  copyright, 
the  court  will  consider  the  nature  and  objects  of  the  selections 
made,  the  quantity  and  value  of  the  materials  used,  and  the 
degree  in  which  such  use  may  prejudice  the  sale  or  diminish  the 
profit  or  supersede  the  objects  of  the  original  work.* 

(a)  Literary  Productions  Distinct  from  Copyright. — Courts  of 
equity  will  restrain  the  unauthorized  publication  of  manuscript, 
pictures,  dramatic  compositions,  etc.,  where  no  copyright  has  been 
obtained.  A  publication,  literary  or  dramatic,  may  be  limited, 
as  the  performance  of  a  play  in  a  theater,  or  general,  as  when 
the  publication  is  not  restricted,  both  as  to  the  purpose  for  and 
the  persons  to  whom  it  was  made.  Xhe  proprietorship,  however, 
continues  after  a  general  publication,  so  as  to  prevent  others  from 
making  ulterior  publication  or  otherwise  using  the  property  as 
his  own.* 

(b)  The  unauthorized  use  of  lectures^  which  have  not  been  pub- 
Copyright,  508.  See  also  Lewis  v.  been  determined.  Jarrold  r.  Houlstoa, 
Chapman,  3  Beav.  133;  Lindsley  v,  3  Kay  &  J.  708;  M'NeiU  v.  WillianK, 
Lacey,  i  Hern.  &  M.  747;  Saunders  v.  11  Jur.  344;  Morris  v.  Wright,  Law 
Smith,  3  Myl.  &  Cr.  711;  Rundell  v.  Rep.  5  Cfh.  279;  Bramwell  r.  Holcomb, 
Murray  Jac.  311;  Bolery  t».  Taylor,  3  3  My.  &  Cr.  737;  JoUie  v.  Jaques,  i 
L.J.  66;  Assignees  v.  Wilkins,  8  Ves.  Blatchf.  (U.  S.)  618;  Miller  v.  McEl- 
Chappell  V.  Sheard,  i  Jur.  N.  S.  996;  roy,  1  Am.  Law  Reg.  198;  Blunt  v. 
Correspondent  Newspaper  Co.  t».  Patten,  3  Paine  (N.  Y.)  397;  Smith  r. 
Saunders,  12  L.  T.,  N.  S.  540.  Johnson,  4  Blatchf.  (U.  b.)  618;  Flint 

Plaintiff  is  not  responsible  for  delay  r.  Jones,  i  W.  N.  C.  (Pa.)  334. 
when  ignorant  of  piracy.  Greene  v,  A  permanent  liUiuietlOB  will  be  grant- 
Bishop,  X  Cliff.  186,  202;  Boucicault  \k  ed  when  material  piracy  is  clear,  but 
Wood,  2  Biss.  (U.  S.)  34;  s.  c,  7  Am.  if  a  small  part  of  the  defendants  publi- 
Law  Reg.  N.  S.  539;  Lewis  v.  Tullarton,  cation  has  been  copied  from  that  of  the 
2  Beav.  6;  Chappell  v,  Sheard,  x  Jur.  plaintiff,  and  the  piracy  is  so  slight  a« 
N.  S.  997.  to  create  a  doubt  whether  it  is  a  proper 

The  tendency  of  recent  decisions,  case  for  the  interference  of  a  court  of 
however,  are  toward  the  doctrine  that  equity,an  injunction  will  not  be  granted, 
the  plainlifl^s  rights  in  equity  are  not  Sweet  v.  Carter,  11  Sim.  572,  580;  Bohn 
lost  by  mere  delay  in  asserting  those  v.  Bogue,  iojur.420;  Mawmanf.Tegg. 
rights.  Maxwell  v.  Somerton,  30  L,  2  Russ.  385;  Bell  r.  Whitehead,  3  Jur. 
T.,  N.  S.  11;  Morris  v,  Ashbee,  Law  68;  Lewis  r.  FuUerton,  2  Beav.  6: 
Rep.  7  Eq.  34;  Hogg  v.  Scott,  Law  Campbell  v.  Scott,  11  Sim.  31;  Jar- 
Rep.  18  Eq.  444;  Strahan  v.  Graham,  rold  v.  Heywood,  18  W.  R.  279;  Webb 
17  L.  T.,  N.  S.  457;  Boucicault  v.  Fox,  v.  Powers,  2  Woodb.  &  M.  (U.  S.' 
5  Blatchf.  (U.S.)  87;  Greene  v.  Bishop,  497;  Greene  v.  Bishop,  x  Cliff.  (U.  S.J 
I  Ciif!*.  (U.  S.)  186,  202;  Boucicault  v.  186. 

Wood,  2  Biss.   (U.  S.)  34;  s.  c,  7  Am.         1.  Folsom  v.  Marsh,  2  Story  (U.  S.) 

Law  Reg..  N.  S.  539,  550.  100;  Farmer  v.  Calvert,  L.  E.  &  M.  P. 

Interlocutory  iiijunction  against  the  Co.,  s.  c,  5  Chicago  Leg.  N.  (111.)  i- 
piratical  part  without  waiting  to  deter-        2.   Keene  v.  Wheatley,  9Am.  L.  Reg- 

mine  the  full  extent  of  the  infringement.  (U.  S.)  33;  Queensberry  r.  Shebbeare. 

Stevens  v.  Wildv,  19  L.  J.,  N.  S.  (Ch.)  2   Eden  329;  Southey   v,   Sherwood.  2 

190;  Farmer  v.  Calvert  etc.  Co.,  5  Am.  Meriv.  435;  Pope  v.  Carl,  2    Atk.  342; 

L.  T.   R.   168;   Lewis    v.  Fullarton,  2  Grigsby  v.  Breckinridge,  2  Bush.  (Kt-J 

Beav.  6-,  Kelly  v.  Morris,  Law  Rep.  i  480.     Story's  Eq.,  §043.    PrinccIAIbcrt 

£q.  697.     But  if  the  court  is  not  rea-  v.  Strange,  i  Mac.  &  G.  25. 
sonably     satisfied     that    the     plaintiff        Lord  Eldron  was  of  the  opinion  that 

has  a  valid  copyright  or  that  piracy  has  a  lecture  delivered  orally  could  not  be 

been  committed,  an  injunction  will  not  published  by  another  for  profit,  but  that 

be  granted  before  these  questions  have  anyone  rightfully  admitted  to  hear  it 
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lished,  otherwise,  than  by  delivery  to  audiences,  may  be  enjoined.* 

might  take  it  down  for  his  own  infor-  the  series  of  events  directed  in  writing 

mation.     Abermathy   v.  Hutchinson,  3  by  the  author  in   any   particular  scene, 

L.J.  Ch.  209.    This  appears  to  be  a  cor-  is  his  invention*  and  a  piracy  is  com- 

rect  statement  of  the  law.     In  this  class  mitted  if  that  in  which  the  whole  merit 

of  cases  the  state  courts  have  jurisdic-  of  the  scene  consists  is  incorporated  in 

tion.  another  work,    without    any    material 

When  plaintiflf  has  the  literary  pro-  alteration  in  the  constituent  parts  of  the 

prietorship  of  a  manuscript  play,  but  no  series  of  events,  or  in  the  sequence  of 

statutory  copyright,  although  she   has  the  events  in   the   series.     The  adap- 

publicly  performed  it  at  her  theatre  with  tation  of  such  series  of  events  to  different 

the  intention  of  continuing  such   per-  characters  who  use  different  language 

formance,  if  defendants,  against  plain-  from  the  character  and  language  of  the 

tiff's  will,  produce  the  play  at  another  first  plaj'.  is  like  the  adaptation  of  the 

theatre,  having  obtained  it  by   taking  musical  air  to  a  different  instrument,  or 

advantage  of  a   breach   of  confidence  the  addition  to  it  of  variations  or  of  an 

committed   by  a  person   in   plaintiff's  accompaniment.  The  original  subject  of 

employ,   a  bill   may  be  maintained  for  invention,  that  which  requires  genius  to 

equitable  relief.     High  on  Injunctions,  construct  it  and  set  it  in  order,  remains 

§  1039;  ^^>i  ^*  Clark,  5  Rob.  (N.  Y.)  the  same   in   the  adaptation.     A  mere 

38.  mechanic  in  dramatic  composition  can 

In  Daly  f.  Palmer,  6  Blatchf.  (U.  S.)  make  such  adaptation,  and  it  is  a  piracy 
256,  the  plaintiff,  being  the  owner  of  a  of  the  appropriated  series  of  events 
copyrighted  play  known  as  *^Under  the  when  represented  on  the  stage,  although 
Gaslight,"  filed  a  bill  to  enjoin  defend-  performed  by  a  new  and  different  Ian- 
ant  from  producing  a  play  called  "After  guage,  is  recognized  by  the  spectator 
Dark,"  the  injunction  being  specially  through  any  of  the  scenes  to  which  the 
sought  to  prevent  defendant  from  rep-  representation  is  addressed,  as  convey  -  ' 
resenting  in  his  play  a  particular  scene  ing  substantially  the  same  impressions 
known  as  the  "railroad  scene"  in  to  and  exciting  the  same  emotions  in 
**Under  the  Gaslight."  The  injunction  the  mind,  in  the  same  sequence  or 
was  allowed.  Blatchford.  J.,  said:  order.  Tested  by  these  principles,  the 
"All  that  is  substantial  and  material  in  Railroad  scene'  in  B's  play  is  undoubt- 
the  plaintiff 's  *rail road  scene'  has  been  edly,^when  acted,  performed  or  repre- 
used  by  Boucicault  in  the  same  order  sented  on  a  stage  or  public  place,  an 
and  sequence  of  events  and  in  a  mariner  invasion  or  infringement  of  the  copy- 
to  convey  the  same  sensations  and  im-  right  of  the  plaintiff  in  the  'railroad 
pressions  to  those  who  see  it  repre-  scene'  in  his  play.  The  substantial 
sented  as  in  the  plaintiff's  play.  Bouci-  identity  between  the  two  scenes  would 
cault  has,  indeed,  adopted  the  plain-  naturally  lead  to  the  conclusion  that 
tiff's  series  of  events  of  the  story  of  his  the  latter  one  had  been  adapted  from 
play,  and  in  doing  so  has  evinced  skill  the  earlier  one.  The  charge  of  actual 
and  art,  but  the  same  use  is  made  in  both  plagiarism  on  the  part  of  B,  made  in 
plays  of  the  same  series  of  events  to  the  bill,  is  not  denied.  It  is  hardly 
excite  by  representation  the  same  emo-  possible  that  the  resemblances  are  acci- 
tions  in  the  same  sequence.  There  is  dental  and  that  the  differences  are  not 
no  new  use,  in  the  sense  of  the  law,  in  merely  colorable  with  the  view  to  dis- 
s's play,  of  what  is  found  in  the  plain-  guise  the  plagiarism.  The  true  test  of 
tiff's  'railroad  scene'  in  B's  play;  it  con-  whether  tnere  is  a  piracy  or  not  is  to 
tains  everything  which  makes  the  *rail-  ascertain  whether  there  is  a  servile  pr 
road  scene' in  the  plaintiff's  play  at-  evasive  imitation  of  the  plaintiff's  work, 
tractive  as  a  representation  on  the  stage,  or  where  there  is  a  bona  fide  or\%\ndX 
As  in  the  case  of  a  musical  composition,  compilation,  made  up  from  common 
the  air  is  the  invention  of  the  author  materials  and  common  sources  with 
and  a  piracy  is  committed  if  that  in  resemblances  which  are  merely  acci- 
which  the  whole  meritorious  part  of  the  dental  or  result  from  the  nature  "of  the 
invention  consists  is  incorporated  in  subject.  Emerson  v,  Davtes,  3  Story 
another  work,  without  any  material  (U.  S.)  768,  793." 
alteration  in  sequence  of  bars;  so,  in  1.  Keene  v,  Kimball,  16 Gray  (Mass.) 
the  case  of  a  dramatic  composition  545. 
designed  or  suited  for  representation,  A  person  who  attends  oral  lectures  is 
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So  the  unauthorized  sale  of  copies  of  engravings,  paintings  and 
other  like  works.^ 

{c)  Private  letters,  whether  on  matters  of  business,  literar}' 
topics,  or  relating  to  family  affairs,  if  attempted  to  be  published 
without  authority,  the  publication  may  be  enjoined  *  Judge 
Story  says  tha'c  there  may  be  a  distinction  between  private 
letters  and  those  official  letters  addressed  to  the  government,  or 
any  of  its  departments,  by  officers,  which,  from  principles  of 
public  policy,  may  be  published  or  withheld  as  circumstances 
may  require.^ 

36.  Trade  Karki. — The  fraudulent  use  of  another's  trade  mark 
will  be  restrained  by  injunction.* 

not  justified  in  publishing  them  for  ized  to  publish  it  to  the  world,  so  at 
profit,  and  an  action  will  lie  against  the  most  the  receiver  had  onl^  a  joint 
him  for  doing  so.  The  court  will  grant  property'  with  the  owner, 
an  injunction  against  third  persons  The  general  principles  laid  down  in 
publishing  lectures  orally  delivered,  this  case  have  become  the  recognized 
who  must  have  procured  tne  means  of  law  in  England.  Thompson  :*.  Stan- 
publishing  these  lectures  from  persons  hope,  Amb.  737;  Granard  r.  Dunkin,  i 
who  attended  the  oral  delivery  of  them  Ball.  &  B.  207;  Gee  v.  Pitcbari,  i 
and  were  bound  by  the  implied  con-  Swans.  402:  Olivers.  Oliver,  1 1  C.  B., 
tract.  Abemethy  v,  Hutchinson,  i  H.  N.  S.  139;  Cadell  v,  Stewart,  10  Mor. 
&  Tw.  2S\  s.  c,  3  L.  J.  Ch.  209.  Diet,  of  Dec,  tit.  Prop.,  App.,  p.  13; 
1.  Prince  Albert  v.  Strange,  i  Mac.  Perceval  v.  Phipps,  2  Ves.  h  B.  19, 
'&  G.  25;  Turner  v,  Robinson,  10  Ir.  Pal  in  r.  Gather,  Cole  i  Coll.  565;  How- 
Ch.  121;  Martin  v.  Wright,  6  Sim.  ard  v.  Gunn,  32  Beav.  463.  And  in  the 
297;  Abemethy  x\  Hutchinson,  i  United  States,  Wetmore  r.  Scovell,3 
Hall  &  Tw.  40;  Keene  v,  Kimball,  Edw.Ch.  (N.  Y.)  515;  United  Sutes  t. 
16  Gray  (Mass.)  551;  Bartlett  v.  Tanner,  6  McLcan*(U.  S.)  128;  Eyre 
Cuttenden,  4  McLean,  (U.  S.)  303;  v.  Higbee,  22  How.  Pr.  (N.  Y.)  19S; 
Granard  v,  Dunkirk,  i  Ball  &  Grigsby  v.  Breckinridge,  2  Bush.  (Kr.) 
B.  207;  Palin  r.  Gothercole,  i  Coll.  481;  Fioyt  v.  Mackenzie,  3  Barb.  Ch. 
565.  (N.  Y.)  320;  Woolsey  v,  Judd.  4  Duer 
S.  Pope  V,  Carl,  2  Atk.  342;  Thomp-  (N.  Y.)  379;  Denis  v.  Leclerc,  1  Mar- 
son  V.  Stanhope,  Amb.  737;  Gee  v,  tin  (Orleans  T.)  297;  Folsom  r.  Marsh, 
Pritchard,  2  Swanst.  402;  rercival  v,  2  Story  (U.  S.)  100. 
Phipps,  2  V.  &  B.  19;  Woolsey  v.  8.  Folsom-  v.  Marsh,  2  Story  R- 100- 
Judd,  4  Duer  (N.  Y.)  379;  Denis  v.  113;  Story's  £9.947. 
Leclerc,  i  Mart.  (La.)  297;  s.  c,  5  Am.  The  interference  by  equity  in  cases 
Dec.  712;  Eyre  v.  Higbee,  35  Barb.  (N.  of  this  kind  is  exercised  for  the  protec- 
Y.)  502;  s.  c,  22  How.  (N.  Y.)  Pr,  198;  tion  of  property  rights,  not  wounded 
Grigsbv  v.  Breckinridge,  2  Bush.  (Ky.)  feelings  or  of  violated  friendship.  Hort 
481;  l{oward  v.  Gunn,  22  Beav.  462;  v.  Mackenzie,  3  Barb.  (N.  Y.)Ch.32*o, 
Hopkins  v.  Burghley,  L.  R.  2  Ch.  App.  Gee  v.  Pritchard,  2  Swanst.  422;  Wet- 
447;  s.  c,  36  L.  J.  Ch.  504;  Wetmore  i'.  more  t*.  Scovell,  3  Edw.  (N.  Y.)  Ch. 
Scovell,  3  Edw.  (N.  Y.)  Ch.  515.  The  ^15;  Brandreth  v.  Lance,  8  Paige  (N. 
latter  case  contains  a   review   of   the  Y.)  24. 

authorities  to  the  year  1842  and  will  be  4.  Pierce  v.  Guittard,68  Cal.  68;  New 

found  instructive.     In  Pope  v.  Carl,  2  Haven  Patent  Rolling  Spring  Bed  Co. 

Atk.  342,  the  defendant  w^as  enjoined  v.  Farren,  51    Conn.   324;  Williams  v. 

from    vending  a  book  entitled    *'Let-  Brooks,  50  Conn.  2 78;  s.  c,  47  Am.  Rep. 

ters    from   Swift,    Pope    and   others."  642;  Bradley  v.  Norton,  33  Conn.  157; 

Lord  Hardwick,  upon  the  objection  Funke  r.  Dreyfus,  34  La,  An.  So;  s.  c, 

being  made  that  a  letter  sent  to  another  44  Am.  Rep.  413;  Myers  v,  Kalamiuoo 

person  was  in  the  nature  of  a  gift  to  the  Buggy  Co..  54  Mich.  215;  s.  c  52  Am. 

latter,  expressed  the  opinion  that  the  Rep.  Si  i;  McCann  r.  Anthony,  21  Ma 

receiver  only  acquired  a  special  prop-  App.  83;    Plant   Seed  Co.  v.    Michel 

erty  therein;  and  that  he  was  not  author-  Plant   Seed   Co.,   23     Mo.  App.  579^ 
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{cL)  Grou7idfor  Relief, — Relief  is  granted  upon  the  ground  that 
the  plaintiff  has  a  valuable  property  in  the  good  will  of  his  busi- 
ness or  trade ;  and  that,  having  adopted  a  particular  mark  in 
effect  certifying  that  the  goods  containing  such  symbol  were 
manufactured  by  him,  he,  as  well  as  the  public,  is  entitled  to  pro- 
tection against  a  person  who  attempts  to  palm  his  goods  off  as 
those  of  the  other.' 

(p)  When  Granted, — An  injunction  will  be  granted  to  restrain 
the  use  of  names,  marks,  letters  or  indicia  by  which  such  party 
may  induce  purchasers  to  believe  that  the  goods  he  is  selling  are 
the  manufacture  of  another  person.* 

Enoch  Morgan's  Sons  Co.  v.  Schwach-  wrongdoer  is  liable  for  the  damage  he 
ofer,  5  Abb.  (N.  Y.)  N.  Cas.  265;  Bell  has  thereby  caused  the  party  whose 
V.  Locke,  8  Paige  (N.  Y.)  75;  Taylor  v.  trade  mark  he  has  adopted  or  illegally 
Carpenter,  11  faige  (N.  Y.)  292;  Pat-  imitated,  which  damage  will  ordinarily 
ridge  r.  Menck,  2  Barb.  (N.  Y.)  Ch.  be  the  loss  of  profits  caused  by  the  ii- 
101;  Clark  v.  Clark,  25  Barb.  (N.Y.)  leg«il  or  fraudulent  infringement.  Can- 
76;  Smith  V,  Woodruff,  48  Barb.  (N.  dee  v.  Deere,  54  111.  439;  s.  c,  10  Am. 
Y.)  438;  Newman  T',  Alvord,  49  Barb.  Law  Reg.  <U.  S.)  694;  Motelv  f. 
(N.  Y.)  588;  New  York  Cab  Co.  v.  Downman,  3  Mvl.  &  Cr.  1;  Millington 
Mooney,  15 Abb.  (N.  Y.)  N  Cas.  251;  v.  Fox,  3  Myl.  &  Cr.  338;  Eden  on  Inj., 
Low  V.  Hart,  90  N.  Y.  457;  Hegeman  ch.,  14,  p.  314;  Storj's  Eq.  Juris.,  §  9^1; 
r.  O'Bvrne,  9  Daly  (N.Y.)  264;  Godil-  Tavlor  v.  Carpenter,  2  Woodb.  &  M. 
lot  r.  Aarris.  81  >f.  Y.  263;  India  Rub-  (U*.  S.)  i;  Walton  v.  Crowley,  3 
ber  Co.  t\  Rubber  Comb  etc.  Co.,  45  Blatchf.  (U.  S.)44o;Coffeenr.  Brunton, 
N.  Y.  Super.  Ct.  258;  England  v.  New  4  McLean  (U.  S.)  518;  Seixo  v.  Pro- 
York  Pub.  Co.,  8  Daly  (N.  Y.)  375;  vezende,  i  Ch.  App.  194;  Amoskeag 
Electro- Silicon  Co.  v.  Levy,  59  How.  Manfg.  Co.  r.  Spear,  2  Sandf  (N.  Y.) 
(N.  Y.)  Pr.  469;  Royal  Baking  Powder  606;  Filley  t\  Fassett,  44  Mo.  168;  s.  c, 
Co.  r.  Sherrill,  59  How.  (N.  Y.)  Pr.  8  Am.  Law  Reg.  (U.  S.)  402;  and  cases 
17:  Potter  r.  McPherson,  21  Hun  (N.  cited:  Gillott  v.  Esterbrook,  47  Barb. 
Y.)  559;  Dreydoppel  v.  Young,  14  (N.  Y.)  469;  Burnett  v.  Phalon,  9 
PhiU.  (Pa.)  226;  Carroll  v.  Ertheiler,  Bosw.  (N.  Y.)  192;  Edleston  r.  Vick, 
14  Phila.  (Pa.)424;  Alexander  v.  Morse,  23  Eng.  C.  L.  &  Eq.  53.  These  cases 
14  R.  I.  153;  8.  c,  51  Am.  Rep.  369;  and  others  also  show  that  it  is  not  nec- 
Coats  V.  Holbrook,  2  Sand  Ch.  (N.  essary  to  constitute  an  illegal  infringe- 
Y.)  586;  Pennsylvania  Salt  Manuf.  ment  that  the  trade  mark  of  the  origi- 
Co.  r.  Babbit,  .24  Leg.  Int.  (Pa.)  nator  should  be  copied  in  every  particu- 
165;  Williams  t/.  Johnson,  2  Bos.  (N.  lar.  It  is  sufficient  to  warrant  equit- 
Y!)  i;  Curtis  f.  Ryan,  2  Daly  (N.  able  relief  that  it  is  likely  to  deceive  or 
Y.)  312;  8.  c,  36  How.  Pr.  (N.  Y.)  33;  mislead  the  patrons  of  the  originator  or 
Dixon  Crucible  Co.  v.  Guggenheim,  make  it  pass  with  the  public  as  his." 
2  Brewst.  (Pa.)  321;  s.  c,  7  PhiTa.  (Pa.)  2.  Anheuser  Busch  Brewing  Assoc. 
408.  T'.  Clarke,  26  Fed.  Rep.  410;  Southern 

1.  An  injunction  is  granted  upon  the  White  Lead  Co.  r.  Cary,  25  Fed.  Rep. 

ground  that  the  defendant  has  no  right  125;    Roval    Baking    Powder    Co.    v, 

to  sell  his  goods  as  those  of  the  plaintiff.  Davis,  2^  Fed.  Rep.  293;  Davis  v.  Davis, 

Croft  7'.  Day.  7  Beav.  88.  27  F>d.  Rep.  490;  Pratt  Manfg.  Co.  v. 

In  Hc^tetter  r.  Vowinkle,47  Barb.  (N.  Astral  Refining  Co.,  27  Fed.  Rep.  492; 

Y.)  455,  Dillon,  J.,  said:  "The  law  is  Estes  t*.  Leslie,  23  Blatchf  C.  Ct.  476; 

well  settled  that  a  party  who  has  appro-  s.  c,  27  Fed.  Rep.  22;  Estes  r.  Worth- 

priated  a  particular  tnide  mark  to  dis-  ington,   31    Fed.   Rep.    154;    Pierce   r. 

tinguish  his  goods  from  other  similar  Guittard,  68  Cal.  68;  Glen  Cove  Manfg. 

goods   has   a   right   or    property   in   it  Co.   7'.    Ludeling,   22    Fed.    Rep.    823; 

which  entitles  him  to  its  exclusive  use.  Alexander  v.  Morse,  14  R.  I.  153;  s.  c, 

This   right   is  of   such   a   nature   that  51  Am.  Rep.  369;  New  York  Cab  Co. 

equity  will  protect  it  by  injunction  from  v,  Mooney,  15   Abb.  (N.  Y.)   N.  Cas. 

invasion,  and  if  it  has  been  Invaded  the  152;  Avery  T-.'Meikle,  81  Ky.  73;  Estes 
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V,  Williams,  2X  Fed.  Rep.  189;  Carroll 
T'.  Erthciler,  14  Phila.  (Pa.)  424; 
Humphreys  etc.  Co.  x\  Wenz,  14  Fed. 
Rep.  250;  Collins  Co.  i'.  Oliver  etc. 
Cor.,  20  Blatchf.  (U.  S,;  542;  Funke  t?. 
Dreyfus,  34  La.  An.  So;  r.  c,  44  Am. 
Rep.  413;  He^eman  r.  0'Bvrne«9  Daly 
(N.  Y.)  264;  Godillot  V.  Harris,  81  N, 
Y.  2('>yy  Enoch  Morgan's   Sons  Co.  t'. 


protected,  independent  of  the  trade 
marks  act  of  congress  may  create, 
against  sale  of  a  like  article,  in  similar 
wrappers  and  labels,  under  the  \\>ii\\t 
**Saphia.**  Morgan  r.  Schwacholer, 
55  How.  (N.  Y.)  Pr.  37. 

Upon  a  bill  for  injunction  to  restrain 
the  use  of  a  trade  mark  claimed  b\ 
complainant  in  the   name  "Acid  Phoi.- 


Schwachot'er,  5   Abb.  CN.  Y.)    N.  Cas.     phate,"  applied  to  a  medicinal  prepara- 


26^;  Enoch  Morgan's  Sons  Co.  t'. 
Troxell,  57  How.  (.N.  Y.)  Pr.  121;  Gil- 
man  7'.  Hunnewcll,  122  Mass.  139; 
Enoch  Morgan's  Sons  Co.  x\  Schwach- 
ofer,  55  How.  (N.  Y.)  Pr.  37;  Bell  r. 
Lockers  Paige  (N.  Y.)  75;  Taylor  v. 
Carpenter,  11  Paige  (N.  Y.)  292;  Part- 
ridge V.  Menck,  2  Barb.  (N.  Y.)  Ch. 
loi;  Clark  v.  Clark,  25  Barb.  (N.  Y.) 
76;  Gillott  XK  Esterbrook,  47  Barb.  (N. 
Y.)  455;  Gillott  r.  Kettle,  3  Duer  (N. 
Y.)  624;  Burnet  v.  Phalon,  9  Bosw.  (N. 
Y.)  192;  Christy  t'.  Murphy,  12  How. 
(N.  Y.)  Pr.  77;  Binger  v.  Wattles,  28 
ilow.  (N.  Y.)  206;  Fetridge  x\  Mer- 
chant, 4  Abb.  (N.  Y.)  Pr.   156;  Colla 


tion,  keld^  that  the  proofs  showed  that 
the  name  was  not  meaningless  and  arbi- 
trary, but  with  reasonable  exactness 
described  the  characteristics  and  quali- 
ties of  the  preparation  for  the  purpose 
for  which  it  was  intended  tp  be  useti, 
and  that,  being  thus  descriptivtr, 
it  could  not  be  exclusively  appropri- 
ated by  complainant  as  its  trade  mark. 
Rum  ford  Chemical  Works  v.  Muih,  35 
Fed.  Rep.  524. 

G  was  engaged  in  putting  up  in  pack- 
ages and  importing  from  Paris  a  vege- 
table compound  for  making  Julienne 
soup.  His  trade  mark  consisted  of  the 
words  ^'Conserve  Alimentairs"  over  a 
day  V.  Baird,  4  Phila.  (Pa.)  139;  Coats  coat  of  arms  of  that  city,  and  on  eiiher 
V.  Holbrook,  2  Sandf.  (N.  Y.)  Ch.  586;  side  the  monogram  "A.  G."  in  a  circle. 
Taylor  v.  Carpenter,  2  Sandf.  (N.  Y.)  and  underneath  the  words  "Paris"  and 
Ch.  603;  Perry  v,  Truefit,  6  Beav.  66.  "Julienne,"  with  directions  for  use. 
Injunctions  were  granted  in  the  fol-  Held,  that  he  was  entitled  to  restrain 
lowing  cases,  the  first  trade  mark  having  a  subsequent  dealer  from  using  upon 
been  an  infringement  upon  the  -second:     like  packages  a  like  device,  except  that 


the  monogram  had  "F*  instead  of  "A."' 
Godillot  V,  Harris,  81  N.  Y.  263. 

A  corporation  calling  itself  "The 
Humphreys  Specific  Homeopathic 
Medicine  Company''  for  many  years 
put  up  and  sold  remedies  called  on  the 


•'Sweet  German  Chocolate"  for  "Ger- 
man Sweet  Chocolate."  Pierce  xk  Guit- 
tard,  68  Cal.  68.  "Frank  Leslie's  Chat- 
ter Box"  for  "Chatter  Box."  Estes  v, 
Leslie,  23  Blatchf  C.  Ct.,  476;  s.  c,  27 
Fed.  Rep.  22.     "St.  Louis  Lager  Beer" 

for  the  same.  Anheuser  Busch  Brewing  wrappers  and  labels  "Homeopathic 
Assoc.  V.  Piza,  24  Fed.  Rep.  149.  "Dr.  Specific,"  and  numbered  and  entitled 
Morse's  Improved  Yellow  Dock  and  "No.  i,  fever,  congestion,  inflamina- 
Sarsapariila  Compound"  for  "Morse's  tions;"  "No.  2,  worm  fever  or  worm 
Compound  Syrup  of  Yellow  Dock  disease,"  and  so  forth.  Defendant  put 
Root."  Alexandre  zk  Morse,  14  R.  I.  up  specifics  which  he  entitled  "Reeves' 
153;  s.  c,  51  Am.  Rep.  369.  "Lone  Jack  Improved  Homeopathic  Specifics,"  and 
Cigarettes"  for  "Lone  Jack  Smoking  similarly  numbered  and  labeled.  Hfld, 
Tobacco."  Carroll  v.  Erthciler,  14  Phila.     that   although    the  term  "homeopathic 


(Pa.)  424.  "Independent  National  Sys- 
tem of  Penmanship"  for  "Payson,  Dun- 
ton  &  Scribner's  National  Svstem  of 
Penmanship."  Potter  x\  McPherson,  21 
Hun  (N.Y.)  559.  ''Electric  Silicon" 
for  "Electro  Silicon."  Electro  Silicon 
Co.  V.  Trask,  59  How.  (N.  Y.)  Pr.  189. 

"Bethesda"  may  be  protected  as  the 
trade  mark  of  a  spring.  Dunbar  xk 
(ilcnn,  42  Wis.  11 8. 

"Eureka"  sustained  and  protected  as 


specific"  could  not  alone  be  the  subject 
of  a  trade  mark,  yet  that  on  the  whole 
case  the  corporation  was  entitled  to  an 
injunction  against  defendant's  use  of 
the  term  in  connection  with  the  num- 
bers and  descriptions.  Humpfireysetc. 
Co.  r.  Wenz,  14  Fed.  Rep.  250. 

Cases  where  injunction  was  rcfu>ed, 
the  first  trade  mark  not  being  an  in- 
fringement upon  the  second:  "Standard 
White  Astral  Oil"  for  "Pratt's  Astral 


a    trade  mark.      Alleghanv     Fertilizer  Oil."    Pratt  Manfg.  Co.  v.  Astral  Re- 
Co.    T'.    Woodside,  1    Hughes    (U.   S.)  fining  Co.,  27  Fed.  Rep.  492.  "Brown's 
II-.  Iron  Tonic"  for  "Brown's  Iron  Bitters." 
'1  he   trademark    "Sapolio"   will  .be  Brown  Chemical  Co.  r.  Myer,  31  Fed. 
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Rep.  453.  "Drummond/Pff «<//(?  Tobacco  his  own.     Devlin  v.  Devlin,  67  Barb. 

Company"  for  "Drummond  Tobacco  (N.  Y.)  290.  See  England  v,  New- 
Company."  Drummond  Tobacco  Co.  York  Pub.  Co.,  8  Daly  (N.  Y.)  375. 
V,  RandUy  X14  111.  412.  Where  one  named  '^Oakes*'  sold  the 
The  plaintiff,  a  cigar  merchant  in  exclusive  right  to  manufacture  and  sell 
London,  registered  a  label  at  Stationers'  "Oakes*  Candies,"  he  was  restrained 
Hall,  which  he  requested  G,  the  manu-  from  manufacturing  and  selling  candies 
facturer  at  Havannah  who  supplied  him  made  by  him  as  '*Oakes'  Candies." 
with  cigars  of  a  particular  description,  Probasco  v.  Bouyon,  i  Mo.  App.  241. 
to  affix  to  each  box  consigned  to  him.  A  defendant  will  ndt  be  restrained  by 
G  accordingly  affixed  the  label,  with  his  injunction  from  the  u^e  of  his  own 
own  name  as  manufacturer,  to  all  boxes  name,  on  motion  of  a  competitor  having 
so  consigned.  The  plaintiff  subse-  the  same  name  and  engaged  in  the 
quently  discovered  that  G  was  supply-  same  busmess,  unless  it  plainly  appears 
ing  cigars  of  the  same  description  and  that  it  is  used  for  the  purpose  of  decep- 
with  the  same  label  to  the  defendants,  tion,  or  with  a  view  to  mislead  the  pub- 
who  were  G*s  agents,  and  brought  his  lie  or  injure  the  plaintiff.  Decker  v. 
action  to  restrain  the  alleged  infringe-  Decker,  52  How.  (K.  Y.)  Pr.  218. 
ment  of  his  trade  mark.  On  a  motion  The  use  of  an  individual's  name 
for  an  injunction  against  the  defendants,  attached  to  a  theatre  or  public  building 
tkeld^  that  there  being  no  evidence  of  will  not  be  restrained  by  injunction,  .is 
'  any  contract  that  G  should  supply  the  being  in  the  nature  of  a  trade  mark, 
plaintiff  exclusively  with  that  descrip-  Booth  t;.  Jarrett,  52  How.  (N.  Y.)  Pr. 
tion  of  cigars,  the  court  could  not  on  an  i^. 

intcrlocutoiT   application   restrain    the  No   one  can   make  a  trade  mark  of 

defendants  from  using  the  label.    Hirsch  his  own   name  and  thus  debar  others 

V.  Jonas,  3  Ch.  D.  584.  having  the  same  name  from  using  it  in 

A  firm  of  forwarding  agents  in  Lon-  their  business.     Mencely   v,   Mencely, 

don     received      from      correspondents  62  N.  Y.  427. 

abroad  several  boxes  of  cigars  bearing  A  Corporate  Name. — The   Amoskeag 

forged  brands,  which  were  to  be  deliv  •  Manufacturing  Company  may   be  pro- 

«red  to  several  persons  in  England.    On  tected   as   a    trade    mark.     Amoskeag 

application  by  the  makers  whose  brand  Manuf.  Co.  v.  Garner,  54  How.  (N.  Y.) 

had  been  forged  the  agents  gave  in  for-  Pr.  297. 

ination  as  to  the  consignors,  and  offered  The  use  of  "Nevada  Silicon  Co."  for 

either  to  send    back   the  cigars  or  to  "Electro- Silicon  Co."  will  be  enjoined, 

erase  the  brands.     Held  i affirming  the  Electro- Silicon  Co.  v.   Levy,  59   How. 

decree  of  the  master  of  the  rolls),  on  a  (N.  Y.)  Pr.  469.     See  Humphrevs  etc., 

bill  for  injunction  filed  by  the  makers  Co.  r.  Wenz,  14  Fed.  Rep.  250;  tollins 

whose  brands  were  forged',  that  the  fact  Co.    v.  Oliver  etc.  Corp.,  20   Blatchf. 

of  the  agents  being  merely  carriers  was  (U.  S.)  542. 

no  defence  to  the  suit,  but  that  as  they  A  petition  which  states  that  the  adop- 

had   given    sufficient    information   and  tion  and  use  by  defendant  of  plaintifl'^s 

offered  to  erase  the  brands  they  were  corporate   name  were  with   the  fraudu- 

not  to  pay  costs.     The  appellant  gave  lent  intent  of  appropriating  plaintiflTs 

notice  to  a  respondent,  whose  costs  the  trade,  that  the   public  were  deceived; 

appellant  had  been  ordered  to  pay,  that  and  plaintifTs  trade  diverted  to  defend - 

no  alteration  in  the  order  as  to  his  costs  ant  thereby,  states  a  case  for  equitable 

was  asked  for,  and  offered  to  pay  his  relief.     Plant  Seed  Co.  v,  Michel  Plant 

costs.     Held^  that  the  respondent  was  &  Seed   Co.,  23  Mo.  App.  579. 

not  entitled  to  his  costs  of  appearing  on  Fancy  Name. — A   manufacturer  who 

the  appeal.     Upmann  7*.  Elkan,  12  Eq.  has  produced  an  article  of  merchandise 

140;  7  Ch.  130.  \^'  g'  a  new  pattern  of  cloth]  and  applied 

One's  Own  Name. — Defendants  using  to  it  a  particular  fancy  name,  and   sold 

his  own  name  in  his  signs  and  advertise-  it  with  a  particular  mark,  under  which 

ments,.  disguising  or    half  concealing  name   and  mark   it  has  obtained  cur- 

the   initials,  so   that  customers   would  rency  in  the  market,  acquires  an  exclu- 

^  easily,  mistake  it  for  plaintiff's   (the  sur-  sive  right  to  the  use  of  such  name  and 

name  of  the  two  being  the  same),  may  mark,  and  is  entitled  to  restrain  all  other 

be  a  violation  of  an  injunction  confirm-  persons  from  using  such  name  and  mark 

ing  him  to  the  use  of  his  own  name,  as  to  denote  articles  similar  in    kind  and 

compared  with  anv  simulation  of  plain-  appearance,  although   he  may  have  no 

tifi''s,  but  leaving  liim  at  liberty  to  use  exclusive    right  of  manufacturing  the 
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article.     If  the  use  of  such   name  and  fendant   from   using  the  letters  "'LL." 

mark,  hy  any  other   person  than   the  It  appeared  that  these  letters  were  cam- 

lirst  inventor  has  been   adopted  for  the  monly  kilown  to  indicate  a  product  of 

purpose  of  Kclling  good^  of  an  inferior  a  particular  grade  and  class,  and  that 

quality,  though  of  himilar  external   ap-  they  had  been  used  by  others,     //r/c/, 

pea  ranee,   so  that   purchasers  may   be  that  the  plaintiff  was  not  entitled  to  the 

misled  into  the  belief  that  they  are  buy-  relief  sought.     LaM^ence    Manuf  Co. 

ing  the  goods  of  the  first   inventor,  tne  z».   Tenn.  Manuf.   Co^  31    Fed.  Rep. 

injiirv  to  the  first   inventor  is  one   for  776. 

vshicHhe  is  entitled  to  compensation  in  Where  a  manufacturer  of  steel  pen> 

damages  and  relief  by  injunction.  Hirst  has  adopted  the  figures  "303"  as  an  ar- 

V.  Dcnham,    14  Eq.  542.  bitrary  trade  mark  to  denote  pens  ot  a 

Firm  Name. — An  injunction  will  lie  certain  quality  and  pattern,  he  ^Kill  be 

after  the  disolution  of  a  firm  to  restrain  protected  in  the  exclusive  use  thereof 

the  purchaser  of  the  business  from  con-  by  injunction.    Gillott   r>.   Esterbrook, 

tinuing   to  use  the  firm  name;  and  in  40  N.  Y.  374;  s.  c,  47  Barb.  (N.  Y. 

such  case,  it  is  not   necessary  to  show  455. 

actual  damai^e^.     Reeves  7'.  DenickCf  t2  LftlMls,  Wrappen,etc. — Although  the 

Abb.    Pr.  (N.  Y.)    N.  S.  02;  Fenn   r.  name  adopted  by  a  dealer  for  his  article 

Bolies  7    Abb.    Pr.   r\.   Y.)    202;    see  is  not  one  to  the  exclusive  use  of  which 

Peterson  x\  Humphrey,  4  Abb.  Pr.  (N.  he  is  entitled,  yet  the  peculiar  style  of 

Y.)  3(^4-     See  Ottoman  Cahvey  Co.  r.  the  package  in  which  he  puts  up  the 

Dane,  95  111.  203.  article  and  the  combination  constituting 

An   injunction  will  lie,  at  the  suit  Of  the  label  maybe  protected  by  injunc- 

one  against  another,  his  former  copart-  tion.     Cook  z\  Starkweather,  13  Abb. 

ner,  restraining  the  continuance  of  the  (N.  Y.)  Pr.,  N.  S.  392;  Lea  r.  Wolf,  13 

use  of  the  signs  containing  the  old  firm  Abb.  Pr.  (N,  Y.)  N.  S.  389. 

name,  without  sutHcient  alterations  or  The  plaintififs  manufactured  an  article 

additions    ^o  give   distinct   notice  of  a  called  ^'Sapolio/'  which  had  acquired  a 

change  in  the  firm.     Peterson  r.  Hum-  high  reputation.   The  defendant,  having 

phrey,  4  Abb.  (N.  Y.)  Pr.  394.  ascertained  by  analysis  the  composition 

A  court  of  equity  will  not  enjoin  in-  of  the  article,  set  about  making  one  as 

fringement  of  the  plaintifTs  firm  name  nearly  as  possible  like  it,  which  he  called 

as  a  trade  mark  if  it  falsely  implies  that  "Sophia,      and    put    up    in  '  wrappers 

they    are  a  corporation.     McNair    v.  closely   resembling  the  plaintiflTs   ex- 

C leave,  10  Phila.  (Pa.)  155.  ternally  and  internally  in  color  and  size 

Name  of  a  Town. — Tlie   name  of  a  and   partially   in    the    inscription    and 

town  or  city  cannot  generally  be  ex-  directions  for  use.     Held^  that  as  it  ap- 

clusively    appropriated    as     the  trade  peared  that  the  imitation  was  intended 

mark  of  anyone.    Thus  where  a  corpo-  to  deceive   purchasers,   the   defendant 

ration  adopted  the  trade  mark  "Glen-  should  be   restrained   from  using  such 

don"  on  their  iron,  and  the  locality  of  wrappers.     Enoch  Morgan's  Sons  Co. 

their  furnaces  was  afterward  made  a  r..  Schwachofer,  5   Abb.    (N.   Y.)   X. 

borough   by   the   name  of  "Glendon,"  Cas.  265.      Compare  Enoch  Morgan'* 

held  that  a  second  company  there  lo-  Sons  Co.  v,  Troxell,  57  How.  Pr.  (N. 

cated    could    lawfully    use    the   same  \ ,\  121. 

mark.    Glendon  Iron  Co.  v.  Uhler,  75  Street  Number. — If  the  man  who  uses 

Pa.  St.  467.     See  Newman  v,  Alvord,  the  street  or  number  as  a  part  of  hi* 

51  N.  V.  189;    Lea  i'.  Wolf,  13  Abb.  trade  mark  has  the  exclusive  use  of  the 

(N.  Y.)  Pr.,  N.  S.  391.  building  indicated  by  the  number,  he 

Line  of  Steamers. — The  use  of  a  well  may  use  it  as  a  part'  of  his  trade  mark 

established   denomination  of  a  line  of  against  persons  who  have  no  right  to  or 

steamers  will   be  protected   in  equity  interest  in  the  building  indicated  by  the 

against  infringement,  \yinsor  v.  Clyde,  number,  but  who  use  it  as  a  part  of 

9  Phila.  (Pa.)  513.  their  trade  mark  in  order  to  pirate  on 

Letters  and  Figures. — The  letters  the  one  justly  entitled  to  use  it.  Glen 
*'LL"  were  used  by  plaintiflf,  a  cotton  etc.  Co.  v.  Hall,  6  Lans.  (N.  Y.)  15S. 
manufacturing  company,  in  connection  But  it  is  not  every  mark,  letter  or 
with  the  words  "Lawrence  Mills,"  and  word  which  has  been  adopted  by 
sometimes  in  connection  with  a  figure,  another  will  thereby  become  his  ex- 
Defendant  stamped  upon  its  product  elusive  property,  l^hus  where  such 
the  words  "Cumberland  LL.  Sheeting  words,  marks,  etc.,  do  not  indicate  the 
4-4."     Plaintifif  sought   to    enjoin  de-  property,  goods  or  particular  place  o£ 
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It  is  no  defence  to  the  suit  that  the  simulated  article  is  equal 
in  quality  to  the  genuine  article,  nor  that  the  maker  of  the  spuri- 
ous goods,  or  the  seller,  informs  the  persons  purchasing  that  the 
article  is  spurious  or  an  imitation.* 

{c)  Imitations. — Aq  imitation  is  colorable,  and  will  be  enjoined 
when  it  requires  a  careful  inspection  to  distinguish  its  marks  and 
appearance  from  those  of  the  manufacture  imitated.* 

{d)  When  Trade  Alar k  Protected. — A  trade  mark  will  not  be 
protected  if  it  was  adopted  as  part  of  a  scheme  to  deceive  the 
public.^ 

business  of  the  person  first  using  them,  Lead  Co.  v,  Masury,  25  Barb.  (N.  Y.) 
but  merely  the  nature,  kind,  quality,  416;  Amoskeag  ^ffg.  Co.  v.  Spear.  2 
etc.,  in  which  the  person  deals,  he  Sandf.  (N.  Y.)  599;  Williams  v.  John- 
acquires  no  property  therein.  Amos-  son,  2  Bosw.  (N.  Y.)  i;  Brown  v.  Mer- 
keag  Manfg.  Co.  r.  Spell,  2  Sandf.  Ch.  cer,  ^].  Si  Sp.  265;  Lockwood  v.  Bost- 
(N.  Y.)6oo.  wick,  2  Daly  (N.  Y.)  521:  Pophan  v. 
1.  Coats  V,  Holbrook,  2  Sandf.  (N.  Wilcox,  14  Abb.  Pr.  TN.  Y.)  N.S.  206; 
Y.)  Ch.  586.  In  Taylor  v.  Carpenter,  Gail  v.  Wackerbarth,  28  Fed.  Rep.  286. 
2  Sandf.*  Ch.  (N.  Y.)  C03;  11  Paige,  An  imitation  of  the  trademark  of  a 
292,  the  defendant  answered  in  sub-  dealer  with  partial  differences,  such  as 
stance  that  the  plaintiff  was  a  nonresi-  the  public  would  not  observe,  does  him 
dent  of  the  United  States,  while  he  was  the  same  harm  as  an  entire  counterfeit 
a  citizen  thereof  and  a  resident  of  Mas-  and  will  be  enjoined.  Clark  v.  Clark, 
sachusetts;  "that  the  thread  so  manu-  25  Barb.  (N.  Y.)  76. 
factured  and  put  up  and  sold  by  him  in  8.  Fettridge  v.  Wells,  4  Abb.  Pr.  144; 
imitation  of  the  thread  vended  by  the  Hobbs  v.  Francats,  10  How.  Pr.  ^67; 
complainants,  is  in  all  respects  as  good  Smith  v.  Woodruff,  48  Barb.  43.  Cur- 
as  the  thread  vended  by  them,  and  each  tis  v.  Bryan,  2  Daly  (N.  Y.)  3*1  j; 
spool  so  put  up  by  the  defendant  con-  s.  c,  36  How.  Pr.  (N.  Y.)  33;  Hcnnts- 
tains  as  many  yards  of  thread  as  a  spool  sy  v.  Wheeler,  51    How.  (N.  Y.)  Pr. 


of  like  appearance  vended  by  the.  com-    457;  Tallcot  v.  Moore,    13  N.  Y.  106; 

the  defences     Laird  v.    Wilder,  9  Bi  "" 

of  no  avail.  'Ford  v.  Foster,  L.  R.,  7  Ch.  61 1 ;  Frazer 


plainafits.^*  The  court  held  the  defences     Laird  v.    Wilder,  9  Bush  (Ky.)    131*, 


2.  Patridge  v.  Menck,  2  Sandf.  (N.  v.  Frazer  Lubricator  Co.,  18  111.  App. 

Y.)  Ch.  622;  McLean  r.  Fleming, 6  Otto  450;  New  Haven  etc.  Co.  r.  Farren,  51 

(U.  S.)  245.    In  Spottiswoode  V.  Clark,  Conn.  324;  Dreydoppel  r.  Young,  14 

10    Lond.   Jurist    1043,    where  it  was  Phila.   (Pa.)    226;    Hurricane   Lantern 

sought    to  restrain  the  publication  of  Co.  v.    Miller,   56   How.   (N.  Y.)   Pr. 

an  almanac  on  the  ground  that  it  was  234.     But  see  Fetridge  v.  Merchant,  4 

an  imitation,  the  injunction  was  refused.  Abb.  Pr.  (N.  Y.)  156. 
the  complainant's  right  not  bemg  en-        The  court  will  not  interfere  by  in- 

tirely  clear  and   the  defendant  under*  junction  to  restrain  the  imitation  of  a 

taking  to  keep  an  account.  The  reasons  trade  mark  if  there  is  false  representa- 

for  the   refusal'  as  given   by  the  chan-  tion  in  the  trade  mark,  or  if  the  trade 

cellor  commend  themselves.  itself  is  fraudulent.     And    such    false 

An  injunction   will  not    be  granted  representation  or    fraud    would    be  a 

where  the  resemblance  to  the  plaintiff's  good  defence  to  an  action  at  law  for 

trade  mark  would  not  probably  deceive  imitation    of   the    trade  mark  on   the 

the  ordinary   mass  of  purchasers,  nor  ground  that  ex  turpi  causa  non  oritur 

where  there  is  a  doubt  in  respect  to  the  actio.  But  a  collateral  misrepresentation 

alleged  piracy.     Patridge  v.   Menck,  2  by  the  owner  of  the  trade  mark  will  not 

Sandf.  (N.  Y.)  Ch.  622;   s.  c,   2  Barb,  disentitle  him  to  relief  either  at  law  or 

(N.  Y.)  Ch.  loi;   How.   (N.  Y.)    App.  inequity.     In  a  case  where  the  plaintiff, 

Cas.  547;  Amoskeag  Mfg.  Co.  t'.  Spear,  whose  trade  mark  was  "^Ford's  Eureka 

2  Sandf.  (N.  Y.)  599;  Merrimack   Mfg.  Skirt"  had   falsely  represented  in  his 

Co.  r.  Garner,  4  E.  D.   Smith   (N.  Y.)  invoices  and  in  a'few  advertisements 

3S7;  R.  c,  2  Abb.  Pr.  (N.  Y.)  318.     But  that  he  was  a  "patentee"  of  the  shirt, 

a  colorable  imitation  calculated   to   de-  Held,  that    such   false   representation 

ceive  will  be  enjoined.  Clark  r.  Clark,  was  not  sufficient  to  prevent  him  from 

25  Barb.  (N.  Y.)  76;   Brboklyn   White  sustaining    an    action    at    law;    and 
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(e")   Violation, — Where  the  simulation  of  a  trade  mark  b  such 

that  it  will  f)robably  deceive  the  public,  it  will  be  enjoined.* 

An  injunction  should  not  be  granted  at  the  commencement  of 

a  suit  brought  to  enjoin  the  use  of  a  trade  mark,  and  to  recover 
damages,  etc.,  unless  the  legal  right  and  the  violation  of  it  are 
very  clean* 

(/)  The  intention  to  deceive  is  not  material.  Actual  violation 
is  sufficient  to  authorize  an  injunction.^ 

that  his  right  at  law  being  clear,  he  was  ing  their  wares  under  representations 

entitled  to  an  kijunction  in  chancery,  which  are  false.     Seabury  r.  Gro>veiior 

Decision   of  Bacox,   V.   C,  reversed.  53  How.  (N.  Y.)  Pr.  192;  Helmbold  r. 

Ford  V.  Foster,  7  Ch.  611.  Helmbold  Manuf.  Co.,  53  How.  (N,  Y.. 

The  use  of  the  word  "patent"  as   a  Pr.  453. 

part  of  the  description   in  a  label  or  A  mere  exaggerated  recommendation 

trade  mark  of  goods  not  protected  by  a  of  the  article,  however,  will  not  deprive 

patent  is   not  such  .a  misrepresentation  the  proprietor  oi  his   right   to  protect 

as  to  deprive  the  owner  of  his  right  to  against  piracy.  Curtis  v.  Bryan,  1  Dalj 

be  protected  againvt  an  infringement  of  (N.  Y.)  312;  s.  c,  36  How.  (X.  Y.)  Pr. 

his  label  where  the  goods  have,  from  the  33;  Fetridge  i*.  Wells,  13  How.  Pr.  iN 

usa«(e  of  many  years,  acquired  thedesig-  Y.)  3S5;  s.  c,  4  Abb.  Pr.   (N.  Y.)  144; 

nation  in  the  trade  generally  of  patent.  Hobbs  v.  Francais,  19  How.  (N.  Y.;  Pr. 

Marshall  t*.  Ross,  8  Eq.  651.  567. 

The  plaintiff  being  a  thread  manufac-  1.  Patridge    v.   Mench,   2  Barb.  (N- 

turer  of  repute,   the  defendant  brought  Y.)    Ch.    loi;    Walton   v.  Crowley,  3 

ill  the  market  thread,  wound  on  spools,  Blatchf.  ( U.  S.)  340;  Newman  v.  Alvord, 

not  made   by   the  plaintiff,  of  inferior  49  Barb.  (X.  Y.)  687;  Smith  r.  Wood- 

iiuality,  and  cheaper  than  his,  and  not  ruff,   48   Barb.    (X.  Y.)   43S;  Brooklm 

hearing  his  name,  but  marked  with  the  White   Lead   Co.   v.  Masury,  25  Barb, 

name  of  a  firm  of  winders  of  thread  who  (X.  Y.)  417;  Clark  r.  Clark,  25  Barb, 

were  known   to  be  accustomed  to   pur-  (X.  Y.)  76;  Popham   r.  Cole,  66  X.  Y 

chase  of  the  plaintiff  thread  in  the  hank  60;  Osgood  v.  Allen,  i   Holmes-(L'.  S.) 

for  the  purpose  of  winding,  and  selling  105;  Blackwell  v.  Wright,   73   X.  Car. 

it   when   wound.     Defendant  sold  the  310.     American  Grocer  Publibhing  As- 

goods  to  a  wholesale  customer,  with  the  soc.  r.  Grocer  Publishing  Co.,  51  How. 

assurance   (given,   as  he   said,  without  (X.  Y.)  Pr.  402. 

knowledge  of    any  misrepresentation)  To  entitle  the  owner  of  a  trade  mark 

that  they  were  of  the   plaintiffs  make,  to  an  injunction   to   prevent  its  use  bj 

and  invoiced  them  to  the  customer  un-  another,  there  must  be  in  the  copv  ^uch 

der  the  description  of  certain  numbers,  a    general    resemblance   of  the   torm, 

which  the  plaintiff  had  adopted  and  ex-  words  and  symbols  in   the  original  z>. 

clusively  used  in  order  to  designate   his  to    mislead    the    public.      Rowley   r. 

particular  manufacture.     The  customer  Houghton,  2  Brewst.  (Pa.)  303;  s.  c  7 

attached  the  plaintiff's  name  and  num-  Phila.  (Pa.)   39.       And   he  must  al«o 

bers  to  the  spools  of  thread,  and  retailed  clearly  show   a   property  right  in  him- 

it  to  the  public  as  of  the  plaintiff's  make.  self.   'Robertson  r.  Berry,  50  Md.  591. 

Held,  that  there  was  not  such  a  degree  2.  Merrimack  Mfg.  Co.  r.  Gamer,  a 

of  wilful  misrepresentation  on  the  part  Abb.    (X.  Y.)    Pr,   318;   s.  c,  4  E.  D. 

of  the  defendant   as  would  justify  the  Smith  (N.  Y.)  387;  Samuel   v,  Berger. 

court  in  granting  an  injunction,  and  bill  4   Abb.    (X.  Y.)    Pr.  88;  s.  c,  24  Barb, 

dismissed, but  without  costs.    Thename  (X.  Y.)  163;  13  How.  Pr.  (N.  Y.)  34^; 

of  a  manufacturer,  or  a  system  of  num-  Patridge   f.    Mench,   2   Barb.   (N.  V.) 

hers  adopted  and  used  by  him  in  order  Ch.  loi. 

to  designate  goods  of  his  make,  may  be  8.  Coffcen  xk  Brunton,  4  McLean  (I . 

the  subject  of  the   same   protection   in  S.)   ^16;    Dale   r.   Smithson,   13  Abb. 

equitv     as     an    ordinary   trade  mark.  (X.  Y.)   Pr.  237;  Millington  r.  Fox.  x 

Ains'worth  v.  Walmsley,  i  Eq.  518.  Myl.  &  Cr.  338;  Rodgers  r.   Xowill.6 

Courts  of  equity  refuse  to  interfere  Hare  325;    Davis  v,   Kendall,  2  R-  !• 

in  belialf  of  persons  who  claim  property  566. 

in  a  trade  mark,  acquired   by  advertis-  Where  a  trade  mark  is   not  actually 
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\g)  Newspapers, — The  principles  upon  which  equity  enjoins  a 
defendant  from  imitating  the  plaintiff's  trade  marks.do  not  apply 
to  the  publication  of  newspapers,  except  so  far  as  to  protect  the 
proprietor  of  a  paper  in  the  use  of  the  name  adopted  by  him  for 
such  paper.* 

(//)  Manufacturers. — The  infringement  of  a  manufacturer's 
trade  mark  will  be  enjoined,  though  the  article.be  composed  of 
well  known  ingredients  in  general  use  for  that  purpose,  which 
any  person  may  combine  and  use  at  his  pleasure.* 

(/)  Continuance  of  hifringement. — Where  it  appears  that  the 
party  infringing  a  trade  mark  intends  to  continue  the  wrong,  an 
injunction  against  such  continuance  will  be  granted.^ 

{J)  Laches. — A  long  delay  to  commence  proceedings  to  enjoin 
an  alleged  infringement  of  a*  trade  mark  is  a  good  reason  for 
refusing  an  injunction.* 

37.  Contracts. — An  injunction  will  be  granted  to  restrain  the 
breach  of  a  contract.^*    Where  a  right  is  claimed  under  an  agree- 

copied,  the  existence  of  fraudulent  in-  tect  a  manufacturer  against  the  use  by 
tention  is  a  necessary  element  in  the  aifother  person  of  the  particular  name 
consideration  of  a  case  of  this  descrip-  of  his  manufactured  article,  it  is  not 
tion.  The  party  complained  of  must  be  necessary  that  there  should  be  a  mala 
proved  to  have  done  the  act  with  the  mens  towards  the  first  purchaser  of  the 
fraudulent  design  of  passing  off  his  own  article  thus  imitatively  designated.  The 
goods  as  those  of  the  plaintiff.  It  is  fault  of  the  imitator  is  that  the  first 
not  necessary,  however,  to  show  an  purchaser  may  be  enabled  through  this 
exact  resemblance  between  the  original  unwarranted  designation  to  retail  a 
and  the  counterfeit — it  is  sufficient  if  simulated  article  at  a  lower  price  than 
there  is  such  a  resemblance  as  will  mis-  would  be  demanded  for  the  original 
lead  an  unwary  purchaser.  A  name  article,  and  so  the  original  manufac- 
may  become  a  trade  denomination,  and  turer  may  be  injured.  Wotherspoon  v. 
as  such  the  proY>erty  of  a  particular  Currie,  5  H.  L.  508. 
person  who  first  gives  it  to  a  particular  The  original  inventor  of  a  new  man- 
article  of  manufacture.  The  emjJloy-  ufacture,  and  persons  claiming  under 
mentofthe  name  by  another  person  him,  are  alone  entitled  to  designate 
for  the  purpose  of  describing  an  imita-  such  manufacture  as  "the  original,"  and 
tion  of  that  article  is  an  invasion  of  the  if  he  or  they  have  been  in  the  habit  of 
right  of  the  original  manufacturer,  who  so  designating  their  manufacture  an  in- 
is  entitled  to  protection  by  injunction,  junction  will  be  granted  to  restrain 
Wotherspoon  x\  Currie,  5H.  L.  508.  another   manufacturer    from    applying 

1.  Stephens  v.  DeConto,  4  Abb.  (N.  the  designation  to  his  goods.  Cocks  v. 
Y.)  Pr.,  N.  S.  47;   Snowden   r.  Noah,  Chandler,  11  Eq.  446. 

Hopk.  (N.  Y.)  Ch.  347.  See  Maxwell  If  a  manufacturer  sell  to  another  the 
r.  Hogg,  2  L.  R.,  Ch.  App.  399.  r^K^'  ^°  "^^  '^^^  name  as  a  trade  mark,  a 
Equity  will  protect  the  use  of  a  name  subsequent  use  of  the  same  mark  with 
of  a  newspaper  as  a  trade  mark  from  the  word  "improved"  affixed  is  a  viola- 
imitation  or  simulation  which  is  de-  tion  of  the  rights  of  the  purchaser, 
signed  as  such  to  mislead  the  public,  which  equity  will  enjoin.  Ayer  v, 
American  Grocer  Pub.  Assoc,  r.  Ilall,  3  Brewst.  (Pa.)  509. 
Grocer  Pub.  Co.,  51  How.  (N.  Y.)  Pr.  8.  Bradley  v,  Norton,  33  Conn.  157. 
402.  4.  Amoskeag  Mfg.  Co.  z\  Garner,  6 

2.  Williams  r.  Johnson,  25  Bosw.  Abb.  (N.  Y.)  Pr.,  N.  S.  265;  Isaacson 
(N.  Y.)  1.  And  see  Comstock  v.  t*.  Thompson,  41  L.  J.,  Ch.  :oi;  20  W. 
White,  18  How.  (N.  Y.)  Pr.  421;  s.  c,  R!  196. 

10  Abb.  (N.  Y.)   Pr.  264;  Williams  x\  6.  Singer  Mfg.  Co.  v.  Union  etc.  Co., 

Spence,  25  How.  (N.  Y.)  Pr.  366.  6  Fish  Pat.  C.  (U.  S.)  480;  s.  c,  Homes 

In  order  to  constitute  a  ground  for  253;  Lumley  f.  Wagner,  i   De  Gex,  M. 

interference  by  a  court  of  equity  to  pro-  &  G.  604;  affirming  s.  c,  5  De  G.  &  Sm. 
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4S5;  and  overruling  Kemble  v.  Kean»  6        One   who   invents  or  discovers  and 
Simm.   333;    Kimberly   i'.  Jennings.  6  keeps  secret  a  process  of  manufacture, 
Sim.  340;  Morrfs  Canal  etc.  Co.  i'.  The  whether  patentable  or  not,  has  a  prop- 
Society,  5  N.J.Eq.  (i  Hals.)  203;  West-  erty  therein   which   the  court  will  pro- 
em Union  Tel.  Co.  r.  Philadelphia  etc.  tect  against  one  who,  in  violation  of 
R.  Co.,  9  Phila.   (Pa.)  494;  Collins  r.  contract  and  breach  of  confidence,  un- 
Plumb,  16  Ves.  454;  Wason  v.  Sanborn,  dertakes  to  apply   it  to  his  own  use  or 
45  N.  H.  169;  Jordan  t;.  Woodward,  38  to  disclose  it  to  a   third   person.    Pea- 
Me.  423;  Burnham  'v.  Kempton,  44  N.  body  v.  Norfolk,  98  Mass.  452;  Kerr  on 
H.  78;  Webber  v.  Gage,  39  N.   H.  182;  Inj.  181. 

Pusey  V.  Wright,  31  Pa.  St.  387;  Wolfe  ■*>    A  right  of  re-entry  reserved  in  a  lease 

V.  Burke,  56  N.  Y.  1x5;  Taylor  v.  Gil-  may  not  be  so  effectual  a  remed  v  for  a 

lies,  5   I^aly   (N.   Y.)   285;   Palmer   v.  breach   of  covenant   as   to  deprive  the 

Harris,  60  ra.  St.  156;  Connell  v.  Reed,  lessor  of  a  right  to  an   injunction  to  rt- 

12S  Mass.  477;  Dunlop  v,  Gregory,  10  strain  the  breach.     Stees  v.  Kranz,  32 

N.  Y.   241;  Guerand   v,  Dandelet,  32  Minn.  313. 

Md.  "561;  Ropes  V.  Upton,  125  Mass.        But  an  injunction  will  not  be  granted 

258;  Reece  v.   Hendricks,  i   Leg.  Gaz.  at  the  suit  of  a   property  owner  to  re- 

(Pa.)  Rep.  79;   Carroll  v.  Hickey,  10  strain  a  contractor  for  the  pavin_g  of  a 

Phila.  (Pa.)  30S;  Grow  v.  Seligman,  47  street  from  doing  the  work  otHerwise 

Mich.  607;  s.  c,  41  Am.  Rep.  737;  Rich-  than  according   to  his  contract.    Mc- 

ardson   v.   Peacock,  26   N.  J.  Eq^  40;  Cafferty  v.  McCabe,  13    How.    F*r.  (X. 

Harrison   v.   Gardener,  2    \fadd.    198;  Y.)  275;  s.  c,  4  Abb.  (N.  Y.)  Pr.  57- 
Maxwell  v.  East  River  Bank,  3  Bogw.        Written  contract  not  neceasazy  to  en- 

(N.  Y.)  1 24; -Spier  r.  Lambdin,  45  Ga.  title    it    to   the   protection    of   equity. 

319;  Peabody  v.  Norfolk,  98  Mass.  452;  Where  one  has  sold  the  lease  of  a  house 

Hubbard  v.  Miller,  27  Mich.  15.  with  the  good  will  of  the  business  con- 

An  injunction  will  be  granted  to  re-  nected  therewith,  and  has  agreed  orally 

strain  acts  in  violation  of  the  spirit  and  that  he  will  not  renew   the  business  in 

intent  of  an  agreement  though  not  of  that  street,   he  may   be  enjoined  from 

its  express  terms,     Kelley  v,  Kellev,  2  violating  such  oral   agreement.    Karri- 

Phila.  (Pa.)  380;  Richardson  v,  I^ea-  son   v.  Gardener,   2    Madd.  198.    See 

cock,  26  N.J.  Eq.  40.  Spier  v.  Lambdin,   45   Ga.  319;   Hub- 

In  modern  equity  practice  an  injunc-  bard  v.  Miller,  27  Mich.  15. 
tion  may  be  granted  to  restrain  a  viola-        Fraud. — An    injunction    to    prevent 

tion  of  a  contract,  notwithstanding  the  the  sale  of  mortgage4  premises  w'ill  be 

contract  is  one  of  which  specific  per-  made  perpetual,  where  it  appears  that 

formance    cannot    be    enforced.     And  the  party  executing  the  mortgage  ^?* 

equity  may  enjoin  a  violation  of  an  ex-  rendered  imbecile   by    habitual  druuk- 

isting  contract,   notwithstanding    it    is  eness,  and  reduced  to  a  condition  ^'C^o' 

terminable  at  the  option  of  one  only  of  ing  on  insanity,  by  the  mortgagee,  ^'n** 

the  parties.     Singer   Sewing  Machine  had  obtained  complete  power  ovei*  the 

Co.  z>.  Union   Buttonhole  etc.  Co.,   i  mortgagor,   the  mortgagee   not     ^^^"S 

Holmes  (U.  S.)  253.  able   to  show  that  he  had   given  any 

Where  there  is  a  verbal  agreement  valid  consideration   for  the  mortg^S^' 

between  a  vendor  and  his  grantees  that  Van  Horn  v.  Keenan,  28  111.  445-  ^ 

the   premises  shall   be  improved   in  a        Miitake. — If,  in  making  a  contra*  ^ 

particular  manner  by  receding  a  certain  sale,  a  mistake  has  been   made   ^y  ?"^ 

distance  from  the  line  of  the  street,  and^  party,  and  a  fraudulent   advantage  ^^ 

it  is  so  improved  in  pursuance  of  the  been  knowingly  taken  of  the  mist^jj^*  ^ 

agreement,  a  remote  grantee  will  be  re-  the  opposite  party,  to  his  gain  a"*^  !. 

strained  from  pulling  down  such  build-  serious   detriment  and   injury    o^       . 

ing  and   building    on    the    line  of  the  party   making  the  mistake,  a  co^  ^ .  . 

street.     Maxwell  v.  East  River  Bank,  3  equity   will    grant    appropriate      '^ 

Bosw.  (N.  Y.)  124.  Shelton  v.  Ellis,  70  Ga.  297. 

Where  a  party  has  covenanted  not  to        UsurlouB    Contracts. — The    c^       '^-^j. 

erect  a   b'uilding  within   a  certain  dis-  ment  of  a  usurious  contract  by  pr"*^^ 

tance  of  a  boundary  line,  he  may  been-  ings  at  law  will  be  enjoined  upar»        r^, 

joined  from  erecting  a  fence  that'  will  dition   that   the   party  aggrievecS    *^u«t 

have  the  same  effect  of  excluding   light  actual  payment  or  tender  of  the  ^'^^Jj   i. 

Pr.,  N.  S.  308;  Phoenix  Ins.  Co.  T'.  Conti-  really   due.     Miller   v.   Ford,   i       *    |j  j 

and  air.  Wright  7».  Evans.  2  Abb.  (N.  Y.)  (Sax.)    Eq.   358;  Tupper  v.   Po'**'^  '., 

nental  Ins.  Co.,  i4Abb.Pr.  (N.Y.)  266.  Johns.    (N.    Y.)   Ch.  439;    Mor^"^**  " 
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ment  set  forth,  the  right  must  be  free  from  doubt,  and  the  injury 
from  a  violation  of  it  irreparable  in  damages,  to  authorize  a 
preliminary  injunction  in  aid  of  it.* 

Schermerhorn,  i    Paige    (N.   Y.)  544;  the  contract  are  fulfilled,  an  injunction 

Rogers  v.  Rathbun,  i  Johns.  (N.   Y.)  restraining  the  city  council  from  carry- 

Ch.  367;  Turnpin  v.   rovall,  S   Leigh  ing  out  the  contract  cannot  be  consid- 

(Va.)  93.    .  ered  as  im providently  or  prematurely 

If,  however,  the  cause  .has  been  sub-  issued.     Davenport  v.  Kleinschmiot,  6 

mitted  to  and  decided  at  a  trial  at  law,  Mont.  502. 

a  court  of  equity  will  not  afford  relief        County  Bubicrlption  to  Railroads. — 

against  the  judgment  in  the  absence  of  If  a  railroad  company  fails   to  comply 

fraud.     Lansing  r.   Eddy,  i  Johns.  (N.  with  the  conditions  on  which  a   county 

Y.)  Ch.  49;  Lindsley  r.  James,  3  Co^dw.  subscription  has  been  made  to  its  stock, 

(Tenn.)     477;     Morgan     z\     England,  injunction  will  lie  to  prevent  it   receiv- 

Wright  (Ohio)  112;  Buchanan  r.  Nolin,  ing  bonds  agreed    to   be  issued  in  pay- 

3    Humph.    (Tenn.)    63;    McCoin    t*.  ment,  and  to  compel  the  surrender  and 

Cooley,  3  Humph.  (Tenn.)  ^59.  cancellation  of  any  already  issued;  and 

Award  of  Contract. — By  virtue  of  or-  this  remedy  may  be  invoked  by  anyone 
dinance  No.  74  of  1876  of  the  mayor  who  is  a  citizen   and  tax  payer  of  the 
and  city  council  of  Baltimore,  the  city  count  v.    Wagner  v.  Meety,  69  Mo.  150. 
librarian,  on  the  loth  of  October,  1878,        1.  Story's  Eq.,  $§925,  926,927;  Web- 
advertised  for  proposals  for  supplying  her  i'.  Gage,  39  N.  II.  182;  Coe  z\  Lake 
the  departments  of  the  city  government  Co.,  37  N.  H.  2^4;  Burnham  v.   Kemp- 
with    stationery    and     printed    matter  ton,  44  N.  H.  7^;  Lake  Co.  v.  Worster, 
from  the   ist  of  January,  1879,  to  the  29  N.  H.  433;  Jordan  v.  Woodward,  38 
31st  of  December,  1879,  inclusive.     In  Me.    423;    Morse    v.   Machias    Water 
answer  to  this  three  bids  were  presented,  Power  Co.,  42  Me.  119;  Wason  t*.  San- 
one  by  the  appellants,  one  by  the  ap-  born,  45  N.  H.  169  ;  Morris  Canal  etc 
pellees,  D,  and  one  by  J.  W.'S.     They  Co.  f.  The  Society,  5  N.J.  Eq.  (i  Hals.) 
were  laid  before  the  mayor,  who  with  203;  Niagara  Falls  etc.   Co.   v.  Great 
the  comptroller    and    register    opened  Western  R.  Co.,  39  Barb.  (N.  Y.)  212; 
them.     When   they  were  opened  they  Agate  r.  Lowenbein,4  Daly  (N.  Y.)  62;, 
were  examined    by  the   city   librarian,  reversed  in  57  N.  Y.  604.     See  Pusey  i*. 
and  the  contract  for  botfi  stationery  and  Wright,  31  Pa.  St.  3S7;   Brown's  App.,.  • 
printed  matter  was  awarded  to  the  ap-  62  Pa.  St.  17;  Western   Union  Tel.  Co. 
pellees,  D,  as  being  the  lowest  bidders  t'.  Phila. etc.  R.  Co.,  9  Phila.  (Pa.)  494; 
therefor.    In  proceedings  on  a  bill  filed  Elder  i*.  Shaw;    12    Nev.   78;   Florence 
by    the    appellants,    as     printers     and  Sewing  Machine  Co.  r.  Singer  Mfg.  Co., 
stationers  and  as  tax  payers  of  Balti-  8  Blatchf.  (U.  S.)  113;  Collins  t».  Plumb, 
more  City,  alleging  that  the  contract  16  Ves.  454;    Munroe   r.    Wivenho   R- 
was  fraudulently  obtained  by  D,  and  Co.,  11  Jur.  (U.  S.)  613;  Singer  Mfg.  Co^ 
that  it   should   have  been  awarded  to  r.    Union    Co.,    6    Fish.  480;   s.  c.  i 
them  as  the  lowest  bidders  therefor,  and  Homes  253;  Lumley  v.  Wagner,  i    De 
praying  that  the  mayor  and  city  council  Gex,  M.  &  G.  604;  affirming  s.  c,  5  De 
might  be  enjoined  from  executing  the  G.      &      Sm.      485,     and     overruling 
contract,  it  was  held  that  the  bill  pre-  Kemble  v.  Kean,  6  Sim.   333;    Kimber- 
sented  no  claim  to  the  exercise  of  the  ley  v.  Jennings,  6  Sim.  340.     Compare 
preventive  power  of  the  court.     Kelly  Akrill  t\  Seldon,  i  Barb.  (N.  Y.)  316. 
r.  Baltimore,  53  Md.  134.  "By  the  term  'irreparable  injury*  it  is^ 

IiOnnctlon  Beatralnlng  City  Council  not  meant  that  there  must  be  no  physi- 

firom  Incurring    Indebtedneas. — Where  cal  possibility  of  repairing  the  injury; 

a  city  has  already  reached  the  limit  of  all    that    is    meant  is   that  the  injury 

indebtedness  permitted  by  its  charter,  would  be  a  grievous  one,  or   at   least  a. 

and  its  council  has  passed  an  ordinance  material  one,  and  not  adequately  repar- 

confirming  a  contract  which  may  ren-  able   by   damages  at   law;    and   by  the 

der  it  liable  at  any  time  to  the  payment  term  'the  inadequacy  of  the  remedy  by 

of  an   additional  annual  sum  equal  to  damages'  is   meant   that   the   damages 

three-fourths  of  the  limit  of  its  indebt-  obtainable  at  law  are  not  such  a  com- 
edness  as  fixed  by  its  charter,  and  direct-  pensation  as  will,  in  effect,  though  not 
ing  that  warrants  shall  be  issued  to  pay  in  specie^  place  the  parties  in  the  posi- 
$uch  sum  monthly  when  the  terms  of    tioh    in    which    they   formerly   stood. 
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The  application  for  an  injunction  goes  to  the  sound  conscience 
of  the  court  acting  upon  all  the  circumstances  of  each  particular 
case,  and  it  may  refuse  to  exercise  its  extraordinary  power  by 
writ  of  injunction  to  restrain  the  violation  of  a  contract  where 
the  bill  itself  fails  to  show  such  a  contract.* 

Equity  will  not  interfere  .with  the  operation  of  the  statute  of 
frauds  at  the  instance  of  either  party  to  a  fraudulent  convey- 
ance.* So  an  injunction  will  not  be  granted  to  restrain  a  breach 
of  contract  which  contains  a  provision  liquidating  the  damages 
for  a  breach.* 

Contracts  must  be  certain,  and  the  alleged  violation  of  the  con- 
tract must  also  be  clear  and  well  established.*  The  breach  must 
continue.* 

{a)  Restrictive  Covenants  Not  Implied, — Where  one  has  sold  the 
good  will  of  his  trade  without  any  express  covenant  preventing 
him  from  resuming  the  trade  in  that  vicinity,  he  will  not  be  en- 
joined from  resuming  it.* 

.    .    .    The  fact  that  the  amount  of  dam-  tained,  and  no  irreparable  injury  wfJ 

age  cannot  be  accurately    ascertained  be  inflicted,  and  there  is  nothing  which 

may     consititute     irreparable    damage,  will  give  rise  to  a  multiplicity  of  suits 

.     .     .     It  ifi  no  objection  to  the  exer-  the  court  will  not  interfere  by  injunc- 

ci$;e   of  the  jurisdiction   by  injunction  tion  to  compel  the  defendant  to  perform 

that   a   man   may  have  a  legal  remedy,  his  contract  specifically,  but  will  leave 

The  question  in  all  cases  is  whether  tlie  him  to  his   remedy  at  law.    Agate  :. 

remedy   at   law   is,  under   the   circum-  Lowenbien,  4  Daly  (N.  Y.)  62. 

stances  of  the  case,  full  and  complete."  1.  Canton  Co.  v.  Northern  R.Co-,21 

I   Joyce   on    Inj.  75.     "When  the  con-  Md.  383;  Fothergill  v.  Rowland,  Lw  R^ 

«truction  of  a  contract  is  clear  and   the  17  Eq.  132. 

breach   clear,   it   is   not   a  question   of  2.  Ellington  •!'.  Currie,  5  Ired.  (X. 

damage,  but  the  mere  circumstance  of  Car.)  Eq.  21. 

the  breach  of  contract  affords  sufficient  S.  Nessle  v,  Reese,  29  How,  Pr.  (X- 

ground  tor  the  court  to  interfere  by  in-  Y.  382;  s.  c,  19  Abb.  Pr.  (N.  Y.)  240; 

junction.    See  also  i  Joyce  on   Inj.  503,  Barnes  v,  McAllister,  18  How.  Pr.  {X. 

S54;  see  also  2  Joyce  on  Inj.  852;  Great  Y.)  534.     Contra^  Phoenix  Ins.  Co.  v. 

Northern  ^.  Co.  r.  Manchester  R.  Co.,  Continental   Ins.  Co.,  14  Abb.  Pr.  (X. 

5  De   G.  &  Sm.  138;   2  Joyce  on  Inj.  Y.)  N.  S.  266. 

1035.  *•  South  Yorkshire  R.  Co,  v.  Great 

AconrtofequitywUlffraBtanlnJanc-  Northern  R.  Co.,  i  Sra.  &  Gif  3^4; 

tion  where  the  contract  is  valid,  and  the  Harkinson's  Appeal,  78  Pa.  St  196.  And 

mischief  arising   from   a   breach  of  it  an  agreement  by  defendants  to  "never 

cannot  be  repaired  nor  well  estimated,  tow  vessels  in  competition  with  plain- 

A  suit  at  law  would  afford  no  adequate  tiffs  is  not  sufficiently  definite  or  cer- 

remedy,  and  the  damages  will   be   con-  tain   to  warrant   an  injunction  against 

tinuing  and  accruing  from  day  to  day;  its    violation.      Caswell   t».  Gibbs,  33 

and  furthermore  the  object  of  the  con-  Mich.    331;    Trenwith    v.    Dcaly,   12 

tract  can  only  be  obtained  by  the  parties  Phila.  (Pa.)  3S6. 

conforming  expressly  and  exactly  to  its  6.  Berger    r.    Armstrong,   41    Iowa 

terms.     Butler  z'.  Burleson,  16  Vt.  176;  447. 

McClurg's  App.,  58  Pa.  St.  51.     Man-  6.  Shackle   v.    Baker,   14  Ves.  46S; 

hattan  etc.  Co.  v.  New  Jersey  etc.  Co.,  Cruttwell  v.  Lye,  17  Ves.  33^;  Kennedv 

23   N.J.  Eq.  161.       Compare  Manhat-  r.    Lee,    3    Meriv.  441;     Churton  r. 

tan  Mfg.  Co.  7'.  Van  Keuren,  23  N.J.  Douglas,  John.  174;  Bradford  v.  Peck- 

Eq.  251.  ham,  9  R.  I.  250;  Stephens  v.  AuIU,3 

So  where  the  plaintiff  has  an  ample  Thomp.  &  C.  (N.  Y.)  281.    Seecontra, 

remed}'  at  law  for  a  breach  of  covenant  Dwight  v.  Hamilton,  113  Mass.  175. 

and  the  damages  can  be  exactly  asaer-  In   Kennedy  v,  Lee,  3  Meriv.  44I1 
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CoBtraeU.                                  INJUNCTIONS.  Contracts. 

(i)  Restrictive  Covenants  in  Leases, — The  violation  of  restric- 
tive covenants  in  leases  rtiay  be  prevented  by  injunction.* 

Lord  Eldox  was  of  opinion  that  upon  ness  to  plaintiff,  who  insisted  upon  a 
a  contract  of  sale  by  one  partner  to  covenant  that  they  would  not  carry  on 
another,  in  the  absence  of  any  express  or  permit  another  person  to  carry  on 
or  negative  agreement  or  prohibition,  the  same  business  within  a  given 
the  purchaser  seeking  an  injunction  locality  for  ten  years,  and  would  do 
and  a  receiver  was  not  entitled  "to  their  best  to  procure  customers  for 
claim  any  good  will  in  the  trade  in  ad-  plaintiif  and  to  assist  him,  but  defend- 
dition  to  the  partnership  property  ants  declined  to  give  such  covenant, 
which  is  the  subject  of  it  except  what  which  was  then  waived  by  plaintiff 
is  the  necessary  effect  of  this  acquiring  upon  the  mere  undertaking  of  defend - 
the  sole  ownership  in  the  property,  cer-  ants  upon  a  bill  seeking  an  injunction 
tainly  not  such  as  to  preclude  the  upon  the  ground  that  defendants  were 
defendant  from  carrying  on  the  same  encouraging  another  person  to  under- 
trade  where  and  when  and  with  whom  take  a  rival  business  and  recommending 
he  pleases.  "So  in  Churton  x\  Douglas,  customers  to  such  person,  an  interlocu- 
Johns.  174,  Vice  Chancellor  Wood  tory  injunction  was  refused  before  ans- 
observes.  p.  187:  **The  authorities,  I  wer  to  restrain  proceedings  at  law  under 
think,  are  conclusive  upon  this  point,  a  judgment  recovered,  leaving  the  par- 
that  sale  of  the  good  will  of  a  business,  ties  to  their  remedy  at  law  for  damages, 
without  more,  does  not  imply  a  con-  Shackle  T^  Baker,  14  Ves.  468. 
tract  on  the  part  of  the  vendor  not  to  1.  Taylor's  L.  &  T.  691;  High  on  Inj., 
set  up  again  a  similar  business  himself  $  ^HS?  Hunt  v.  Brown,  San,  &  Sc.  178; 
I  use  the  expression  similar  business  Cregan  v.  Cullen,  161  Ch.  Rep.  339; 
purposely,  in  order  to  distinguish  the  Reade  r.  Armstrong,  Drury  Napier  55; 
case  I  am  supposing  from  one  where,  s.  c,  7  Ir.  Ch.  375;  Dodge  v,  Lambert, 
as  here,  the  vendor  seeks  to  set  up  2  Bosw.  (N.  Y.)  570;  Steward  7*.  Win- 
again  the  identical  business  which  he  ters,  4  Sand.  (N.  Y.)  Ch.  587;  Pugh  x\ 
has  professed  to  sell.  Upon  a  sale  of  Payne,  17  Leg.  Int.  (Pa.)  149;  Iloward 
the  good  will  of  a  business  the  vendor  v.  Ellis,  4  Sandf.  (N.  Y.)  Ch.  369; 
is  not  precluded  from  carrying  on  a  Trenor  r.  Jackson,  46  How.  Pr.  (N.  Y.) 
precisely  similar  business  with  all  the  389;  s.  c,  ic  Abb.  Pr.  (N.  Y.)  115;  Kerr 
advantages  he  may  be  able  to  acquire  on  Inj.  80.  Where  the  lessee  of  a 
from  his  own  industry  and  labor  and  bridge  permitted  parties  to  use  it  in  a 
from  the  regard  people  may  have  for  manner  contrary  to  the  terms  of  the 
him,  and  that  in  a  place  next  door,  for  lease  an  injunction  will  be  granted, 
example,  to  the  very  place  where  the  Niagara  Bridge  Co.  v.  Great  Western 
former  business  was  carried  on.  And  R.  Co.,  39  Barl^.  (N.  Y.)  212.  So 
upon  the  authorities  it  is  settled  that  if  where  a  lessee  covenanted  to  use  a 
the  purchaser  wishes  to  prevent  that  house  for  private  purposes  and  began 
step  from  being  taken,  it  is  hi»  fault  if  preparations  for  conducting  a  coach 
he  does  not  take  care  to  insert  provi-  making  business.  Bonnett  v.  Sadler, 
sions  to  that  effect  in  the  deed."  14  Ves.  526.  And  where  a  lessee* cov- 
Where  upon  the  evidence  it  is  doubt-  enanted  to  conduct  a  regular  dry  goods 
ful  whether  the  parties,  at  the  time  of  business  instead.  Steward  v.  Winters, 
the  sale,  had  any  distinct  agreement  or  4  Sandf  Ch.  587.  Where  the  lessee  of 
understanding  that  defendant  should  a  house  covenanted  not  to  carry  on  any 
not  resume  the  same  business  in  oppo-  business  or  trade  and  attempted  to  set 
sition  to  plaintiff  at  the  same  place  or  up  a  school.  Kemp  v.  Sober,  1  Sim., 
within  a  given  distance  therefrom,  it  N.  S.  520;  Johnstone  r.  Hull,  2  Kay  & 
was  held  that  the  contract  sought  to  be  J.  423.  So  where  parties  entered  Into 
established  was  not  of  such  a  nature  as  covenants  of  like  character  they  were 
to  be  aided  by  any  intendment,  and  restrained  from  carrying  on  the  trade 
that  the  bill  seeking  to  enjoin  defendant  or  business  of  a  banker  and  confectioner, 
from  carrying  on  the  business  within  Hodson  v.  Coppard,  29  Beav.  4.  Hair 
the  given  limits  should  be  dismissed,  dresser.  Clements  v.  Welles,  L.  R.,  i 
but  without  prejudice  to  plaintiffs  right  Eq.  200.  Auctioneer.  Parker  v.  Whyte,  i 
to  sue  at  law.  Stephens  v.  AuUs,  3  Hun  &  M.  167.  Butcher.  Doer.  Spry,  i 
Thomp.  &  C.  (N.  Y.)  781.  So  where  Bam.  &  Aid.  617.  Keeping  beer  shop 
defendants  had  sold  a  millinery  busi-  and  spirituous  liquors.  Fielden  r.  Slater 
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•ContrMti.  INJUNCTIONS. 

(c)  Promissory  Notes. — Where  a  person  has  been  induced,  by 
threats  of  a  groundless  prosecution,  to  execute  notes,  a  court  of 
chancery  will  grant  relief  and  restrain  their  collection ;  *  or  where 
notes  have  been  obtained  through  any  fraudulent  or  improper 
conduct,  their  negotiation  will  be  enjoined.* 

L.  R.,  7  Eq.  C23;  Barron  v.  Richard,  8  In  1859  ^  con%^ejed  a  tract  of  land  to 

Paige  (N.   Y,)  357;  Se^'mour  v.   Mc-  S  bj  a  deed  containing  a  covenant  that 

Donald,  4  Sandf.  (N.  Y.)  Ch.  503.  Soap  L,  his  heirs  and  assigns,  would  there* 

boiling.    Clements  r.  Welles,  L.  R.,  1  ailer  keep  open  a  privnte  road,  two  rod< 

Eq.  200.     Where  a  tenant  for  life  con-  wide,  from  the  public  road  to  the  rear 

verted  or  tried  to  convert  agricultural  of  the    lands   convejed.    and  directiv 

land  into  a  cemetery  an  injunction  was  south  thereof.     L  then  also  owned  the 

granted.     Hunt  r.  Brown,  San.  &  Sc.  land  southward.     S*s  land  now  belongs 

178;  Cregan  x*.  Cullen,  161   Ch.   Rep.  to  complainant  and  L*s  to  defendant. 

339.     Where  premises  are  leased  under  their  respective  conveyances  containing 

an  express  covenant  on  the  part  of  the  the  covenant.     Heldy  that  complattijim 

tenant  that  he  will  not  convert  meadow  could  enjoin  defendant  from  encroach* 

land,  an  injunction  will  be  allowed  to  ing  on  the    private   road   by  erecting 

prevent  him  from  breaking  up  meadow  piazzas,  fences,  etc.,  and  that  he  wa» 

land  and  for  the  purpose  of  building,  not  estopped  by  knowledge  of  defend- 

the  relief  being  granted  expressly  be-  ant^s  intention  to  build  the  structures 

cause  of  violation  of  covenant,  and  not  and  of  their  subsequent  erection,  and 

upon  the  ground  of  waste.     De  Wilton  offered    no    resistance;    and    that   thtf 

V.  Saxon,  6  Ves.  to6.     So  where  there  statute  of  limitations  was  no  defence, 

is  a  devise  of  realty  to  successive  ten-  Gawtry  v-  Leland,  40  N.  J.  Eq.  323. 

ants  for  life,  with  a  restriction  against  OoiKUtlona. — Equity  will  not  enforce 

mowing  the  premises,  an  injunction  may  a  forfeiture  for  breach  of  the  condition 

be  had  to  prevent  mowing  in  violation  in  a  deed;  but  if  the  remedy  sought  t» 

•  of  the  restriction.   Blagrave  t/.  Blagrave,  the  enforcement  of   the  condition,   it 

I  De  G.  &  Sm.  252.  will  interfere  by  injunction  to  restrain 

Chancery  will  restrain  a  lessee  from  the  breach  thereof.  And  it  will  $0  in- 
using  the  demised  premises  for  a  pur-  terfere  as  against  assignees  of  the  per* 
pose  in  violation  of  the  covenants  of  his  sons  originally  bound  by  the  condition, 
lease.  Steward  v.  Winters,  4  Sandf.  and  notwithstanding  the  fact  that  for- 
(N.  Y.)  Ch.  587;  Reade  x\  Armstrong,  feiture  is  prescribed  as  the  penalty  of 
Drury  Napier  55;  s.  c,  7  Ir.  Ch.  375;  the  breach.  Watrous  t*.  Allen,  57 
.affirming  s.  c,  7  Ir.  Ch.  266;  Dodge  v,  Mich.  362;  Tulk  v.  Moxhay,  2  Phill. 
Lambert,  2  Bosw.  (N.  Y.)  570;  Pugh  v.  (N.  Car.)  774;  Mann  v.  Stephens,  15 
Jayne,  17  Leg.  Int.  (Pa.)  149.  Sim.  377;  Hills  v.  Miller,  3  Paige  {X. 

Where  a  tenant   has  covenanted  to  Y.)    254;  Barron  v.  Richard,  S  Paige 

use  the  demised  premises  for  a  certain  (N.   V^    354;    Brouwer  r.  Jonc*.   33 

business  and  no  other,  a  breach  of  cov-  Barb.   (N.   Y.)  153;  Linzee  r.  Mixer, 

enant  will  be  restrained  by  injunction.  101  Mass.  5x2;  Gibert  r.  Peteler,  38  N. 

Steward  v.  Winters,  4   Sandf.  (N.  Y.)  Y.  165;  Atlantic  Dock  Co.  v.  Leavitt 

Ch.   587;    Howard    xk    Ellis,   4   Sandf.  54  N.  Y.  35.     Even  a  parol  agreement, 

(N.  Y.)  369.  if  once  executed,  maybe  subSequentU 

A   breach  of  covenant   by   a  lessee  enforced  in  behalf  of  parties  for  who*« 

will  not  be  enjoined  where  the  lessor  beneBt  it  was  intended.    Tallmadge  v. 

has  an  ample  remedy  either  by  action  East  River  Bank,  2  Duer  (N.  Y.)  614. 

or   re-entry.      Trenor  v.   Jackson,   46  1.  James   f.   Roberts.  18  Ohio  54S; 

How.  Pr.  (N.  Y.)  389;  8.  c,  15    Abb.  Cowles  v.   Ragnet,  14  Ohio  38;  Woos- 

Pr.  N.  S.  (N.  Y.)  115.  ter   r.   Eaton,    11    Mass.  37s;   Roll  r. 

Covenant  In  Deeds. — A   preliminary  Ragnet,  4  Ohio   419;  Sackett  r.  lliH 

injunction   granted  to  prevent  the   al-  house,  5  Day   (Conn.)  451;  Rembert  r. 

legcd  violation  of  a  building  covenant  Brown,  17  Ala.  667;  Robinson  t-.Jeff- 

in  a  deed  will  be  continued,  in  a  case  erson,  i  Del.  Ch.  244. 

where  the  proper  construction  of  such  2.    Sharp  t».  Arbuthnot,  13  Jur.  219: 

covenant   cannot  be    judicially   deter-  Green  t*.  Pledger,  3  Hare   165;   Hood 

mined  until  the  tinal  hearing.     Pope  v,  v.  Aston,    i    Russ.    412;   Thurman  v. 

Bell,  35  N.  J.  Eq.  i.  Burt,  53  III.  129. 
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ContraeU.                                  INJUNCTIONS,  Gontraets. 

(df )  Restraint  of  Trade. — All  contracts  in  general  restraint  of 

trade  are  against  public  policy  and  void ;  and  those  in  partial 
restraint  are  also  illegal,  except  when  founded  upon  a  valuable 
consideration,  and  when  good  reasons  appear  for  entering  into 
the  contract.*     To  be  lawful    the  restraint  must  be  partial,  be 

Where  a  promissory  note  was  given  purchaser,  and  agreed  "  never  to  use  or 

to  one  as   the  trustee  of  another,  se-  permit  my  name  to  be  used  on   any 

cured   by  a  chattel  mortgage,  and  the  preparation    which    could   be    recom- 

real     owner    became    insolvent;    held  mended  and  sold  for  the  same  purposes 

that  the  maker  could  by  bill  in  equity  as  Brewer^s  Lung  Restorer   is  used  and 

restrain  the  payee  from  transferring  the  sold   for, "  such  contract  is   in  partial, 

same  before    maturity,  and   from  pro-  not  general  restraint  of  trade;  and  be- 

ceeding  to  foreclose  on  the  ground  of  ihg  for  a  valuable  consideration,  it  is  not 

fraud  and  failure  of  consideration  and  unreasonable.      Such  contract  does  not 

might  show  the  real  character  of  the  limit  the   skill  of  the  vender  in  com- 

transactioiT  by  parol  testimony.     Belo-  pounding  medicines     for  the  cure  of 

hradskyt;.  Cuhn,  69  111.  547.  throat  and   lung    diseases,   but  stipu- 

Relief  will  be  afforded  in  a  court  of  lates  that   his   name  shall   not   appear 

equity   against  the  payment  of    notes  with   his  consent  on    such   medicines, 

given  for  a  void  patent  right.     Darstt^.  The  publishing  and   offering  for  sale  of 

Brock  way,  11  Ohio  462.  "Brewer's  Sarsaparilla  Syrup,  profess- 

Injunction   will   lie   to    restrain   the  ing  to  be   a  permanent    cure  for  all 

collection  of  notes  included  in  a  settle-  diseases  of  the  lungs  and  throat,"  is  a 

ment  of  accounts   previously  had  be-  violation  of  the  contract ;  and  the  ven- 

tween  the     parties.      Melcher  z\   Ex-  dor  being  insolvent,  equity  will  enjoin 

change  Bank,  85  Mo.  362.     See  Spicer  such  action.     Brewer  v,  Lamar,  69  Ga. 

V.  Hoop,  51  Ind.  365.  656. 

A  temporary   injunction    restraining  In  the  case  of  Holmes  v,  Martin,  10 

the  payment  of  a  note  by  the  makers  Ga.  503,  the  court  announced,  in  con- 

and  guarantor  is  no  bar  to  a  recovery  struing  a  contract  involving  this  ques- 

upon  the  note.     Campbell   v.  GilmafS,  tion  :  "  A  contract  in   general  restraint 

26  111.  120.  of  trade  is  void,  but  if  in  partial  re- 
1.  Homer  v.  Graves,  7  Bing.  743;  straint  of  trade  only,  it  may  be  sup- 
Ward  V.  Byrne,  5  M.  &  VV.  548;  Green  ported,  provided  the  restraint  be  reas- 
V.  Price,  13  M.  &  W.  698;'  Rannie  v.  onable  and  the  contract  founded  on  a 
Irving,    7   M.   &    Gr.  976;    Lange  x\  consideration." 

Werk.  2  Ohio  St.   519.     Whittaker  v.  This  distinction  between  such  stipu- 

Howe,  3  Bcav.  383;  McClurg's    App.,  lations   as  are   in  general   restraint  of 

58   Pa.  St.  51;   Morris  i'.  Coleman,   18  trade,  and  such  as  are  in  restraint  of  it 

Yes. 437;  Butler  r.  Burleson,  16  Vt.  176;  only,  "as  to  particular  places  and  per- 

Rolfe  V.  Rolfe,  15  Sim.  88;  s.c,  i  Coop.  sons,  or  for  a  limited   time,'*  has  long 

&  Cottenham  87;  Hubbard  r.  Miller,  been  recognized,  both  in  England  and 

27  Mich.  15;  NichoUs  v.  Stretton,  7  America;  the  latter,  if  founded  on  a 
Beav.  42;  6aumgarten  r.  Broadway,  good  and  valuable  consideration,  are 
77  N.  Car.  8;  Williams  v,  William's,  valid ;  the  former  are  universally  pro- 
2  Swanst.  253.  As  contracts  in  gene-  hibited.  The  reason  assigned  for  this 
ral  restraint  of  trade  have  a  tendency  difference  is,  that  all  general  restraints 
to  dtsc<^rag^  enterprise  and  com-  tend  to  promote  monopolies,  and  tend 
petition  and  foster  monopolies,  and  to  discourage  industries,  enterprise  and 
thus  not  only  do  injury  to  the  party  fair  competition,  which  reason  does 
himself  by  prohibiting  him  from  earn-  not  apply  to  partial  restraints.  This 
ing  a  livelihood,  but  also  deprive  the  distinction  between  general  restraints 
public  of  his  services,  the  courts  de-  and  partial  restraints  has  also  been 
dare  them  void.  Mitchell  f.  Rev-  recognized  by  this  court,  in  the  case  of 
noids,  I  P.  Wms.  181.  Mell  t-.  Mooney,  30  Ga.  414;  Spier  v. 

Where   Brewer,  the  proprietor  of  a  Lambdin,  45  Ga.   319,  and  Goodman  v, 

medicine   known    as   "Brewer's    Lung  Henderson,  58  Ga.  567. 

Restorer,"  sold  the  same  with   the  ex-  This  question    was    elaborately  dis- 

clusive  right  to  manufacture  and   sell  cussed,  and  many  cases  reviewed  and 

it,  surrendered  his  trade  mark   to  the  cited  in  the  leading  case  of  the  Morse 
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founded  upon  a  valuable  consideration,  and  be  reasonable  and  not 
oppressive.*  A  good  reason  must  be  shown  for  the  contract  as 
well  as  a  valuable  consideration.  A  person  cannot,  for  money 
alone,  when  he  has  no  other  interest  in  the  matter,  purchase  a 

etc.  Co.  V  Morse,  103  Mass.  72,  and  re-  ble  or  not,  than  by  considering  whether 

ported     in   4th    Am.    Rep.     513.       In  the  restraint  is  such  onlv  as  to  a^rd  a 

Leather   Cloth   Co.   v.  Lorsant,    Law  fair  protection   to   the   interests  of  the 

Rep.,  9    Eq.    345,   the     plaintiifs    pur-  party  in  favor  of  whom  it  is  given,  and 

chased  a  right  of  a  certain   process  of  not  so  large  as  to  interfere  with  the  in- 

manufacture,  with  an  agreement  of  the  terests  of  the  public.  Whatever  restraint 

vendors  that  they  would  not  directly  or  is  larger  than  the  necessary  protection 

indirectly  carry  on,  nor  would  they,  to  of  the   party   can   be  of  no  benefit  to 

the   best  of  their   power,  allow  to  be  either;  it  can  only  be  oppressive,  and  if 

carried   on  by   others   in    any    part   of  oppressive,  it  is   in   the  eye  of  the  law 

Europe,  any  company  or   manufactory  unreasonable." 

having  such  manufacture  for  its  object,  "Where  a  man  has  by  skill'  or  other 

or  in  any   way  interfere  with   the   ex-  means  obtained   something   which  he 

elusive   enjoyment   of    the  purchasing  wants  to  sell,  he  should  be  able  to  sellit 

company  of  the  benefits  agreed   to  be  in   the   most  advantageous  wav  in  the 

purchased.     It  was  held,  the  restraint  market,  and  in  order  to  enable  him  to 

was    reasonable,     and    not    greater —  sell  it  advantageously  in  the  market,  it 

having  regard  to  the   subject  matter  of  is  necessary   that  he   should  preclude 

the  contract — than   was  necessary  for  himself  from  entering  into  competition 

the  protection  of  the  purchasers,  and  it  with    the    purchaser."     Public   policy 

was  enforced  against  the  vendors.  "therefore  enables  him  to  enter  into  anr 

When  one  who  is  engaged  in  any  stipulation,  however  restrictive  it  is, 
branch  of  business  purchases  the  busi-  provided  that  restriction  in  the  judg- 
ness  and  stock  of  another  engaged  in  the  ment  of  the  court  is  not  unreasonable, 
same  branch  of  bustness,on  the  condition  having  regard  to  the  subject  matter  ol 
that  the  vendor  shall  not  further  carry  on  thf  contract."  Leather  Cloth  Co. 
this  particular  branch  of  business  within  r.  Lorsont,  39  L.J.  (N.  S.)  Eq.  86. 
a  reasonable  extent  of  territory,  such  re-  In.  Pierce  r.  Fuller,  8  Mass.  223, 
straint  of  trade,  being  reasonable  and  which  arose  upon  an  agreement  not  to 
fair  between  the  parties,  will  be  en-  run  a  stage  coach  between  Boston  and 
forced ;  and  the  fact  that  the  price  paid  Providence,  it  is  said :  "Therefore  all 
does  not  exceed  the  cost  of  the  goods  contracts  barelv  in  restraint  of  trade, 
purchased  does  not  affect  the  validity  of  where  no  consideration  is  shown,  arc 
the  contract.  Hubbard  r.  Miller,  27  bad ;  and  to  make  them  valid  the  con- 
Mich.  15.  sideration  and  special  circumstances  in* 

A  provision  in  a  contract  for  the  sale,  ducing  to  arrangement  must  be  shown 
upon  a  full  and  adequate  consideration,  to  the  court  and  approved  of  by  it." 
of  a  printing  and  publishing  establish-  Williams  v.  Williams,  2  Swanst.  253. 
ment  and  business  and  good  will,  to-  The  question  whether  a  restraint, 
gether  with  a  newspaper  and  the  copy-  which  is  to  endure  during  the  life  of  the 
right  of  certain  books,  that  the  vendor  promisor  and  covenantor,  is  reasonable 
should  not  engage  in  business  in  the  or  not,  is  an  undecided  question  in  New 
Stale  so  long  as  the  vendee  should  con-  Jersey,  and  such  a  restraint  is  not,  there- 
tinue  in  business  at  the  place  of  sale,  *  fore,  enforceable  by  injunction. t  West- 
is  held  not  an  unreasonable  restraint  of  ern  Union  Tel.  Co.  v,  Rogers  etc.  Tel. 
trade  where  the  business  so  sold  ex-  Co.,  42  N.  J.  Eq.  311;  Onondaga  etc. 
tended  over  substantially  the  whole  ter-  Assoc,  f.  Wall,  17  Hun  (N.  Y.)  494. 
ritory  of  the  State  and  is  sustained  See  Leigh  v.  Hind,  9  B.  &  Or.  774; 
against  objections  that  it  was  void  as  Young  t».  Timmins,  i  Cr.  &  J.  331;  ' 
being  against  public  policy.  Beal  z\  Tyrw.  226;  Homer  t».  Graves,  7  BIngh. 
Chase,  31  Mich.  490.  743;  Kemble  v.  Kean,  6  Sim.  335;  Gale 

1.  Lange   v.    Week,   2  Ohio  St.  525;  v.  Reed,  8  East  79;  Homer  v,  Ashford, 

Homer  7^  Graves,  7  Ring.  743.     In*  the  3   Bingh.   328;    Stuart   v.  Nicholson.  2 

latter  case  Ch.J.   Tindal   says:  "We  Bingh.  (N.  Car.)  ii3;Chesmanr.Nain- 

cannot  see  how  a  better  test  can  be  ap-  by,3*Bro.,  P.C.349;  Ward  v.  Byrne, 5  M. 

plied  to  the  question  whether  reasona-  &  W.  548;  Green  r.  Price,  13  M.  &  W.; 
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valid  contract  in  restraint  of  trade,  however  limited  may  be  the 
circle  of  its  operation.*     He  must  continue  the  business. 

A  contract  in  restraint  of  trade  as  to  particular  places,  is  valid, 
and  an  injunction  will  lie  to  restrain  the  breach  of  such  a  con- 
tract.*    Before  a  covenant  or  contract  not  to  practice  medicine 

Saniter    v.   Ferguson,  62    Eng.   Com.  Where  P  sold  his  business  to  B  and 

Law  721.           '  C,   and  obligated  himself  to  them,  or 

1.  Chappel  t'.  Brockway,  21  Wend,  either  of  them,  never  again  to  engage 
(N.  Y.)  157;  Mitchell  r.  Reynolds,  1  P.  in  the  business  in  L,  or  to  aid,  encour- 
Wms.  iSi.  In  Lawrence  v.  Kidder,  10  age,  or  advise  others  so  engaged,  and 
Barb.  (N.  Y.)  641,  it  was^<?/e/in  effect  C,  having  sold  all  his  interest  in. the 
that  unless  the  purchaser  undertook  to  contract  to  B,  engaged  in  the  business 
prosecute  the  business,  the  agreement  to  in  L,  and  was  aided,  encouraged  and 
deprive  the  public  of  the  services  of  the  advised  by  P,  adequate  damages  cannot 
seller  would  be  void.  be   estimated  for  the  breach   of   such 

2.  Smalley  v.  Greene,  52  Iowa  243;  covenant,  and  consequently  injunction 
Hedge  v.  Lowe,  47  Iowa  137;  Mc-  was  B*8  proper  remedy  against  both  P 
Clurg's  App.,  58  Pa.  St.  51;  Palmer  v.  and  C,  the  one  from  giving  and  the 
Graham,  i  Pars.  (Pa.)  476;  Reece  v,  other  from  receiving  the  aid.  Baker  z^. 
Hendncks,  i  Leg.  Gaz.  (Pa.)  79;  Pottmeyer,  75  Ind.  451,  See  Richard- 
Jenkins  V.  Temples,  39  Ga.  655;  Chap-  son  v,  reacock,  11  C.  E.  Green  (N.  J.) 
pel  T'.  Brockway,  21  Wend.  (N.Y.)  157;  40;  s.  c,  28  N.J.  Eq.  (i  Stew.)  151. 
Wolfe  V,  Burke,  56  N.  Y.  115;  Taylor  R,  owning  or  controlling  a  hotel  at 
7'.  Gillies,  5  Daly  (N.  Y.)  285;  Palmer  Long  Branch,  made  a  written  contract 
V.  Harris,  60  Pa.  St.  156;  Meriden  Co.  giving  the  complainants  the  exclusive 
T'.  Parker,  39  Conn.  450;  Connell  v.  right  to  have  and  operate  a  telegraph 
Reed,  128  Mass.  477;  Baker  r.  Pott-  omce  therein  during  the  season  of  1804, 
meyer,  75  Ind.  451;  Diamond  Match  with  the  same  right  for  each  succeeding 
Co.  V.  Roeber,  35  Hun  (N.  Y.)  421;  season,  unless  a  specified  written  notice 
Thayer  v.  Younge,86  Ind.  259;  Eckart  to  the  contrary  should  be  given.  No 
V.  d^arlach,  12  Phila.  (Pa.)  530;  Gom-  such  notice  has  been  given.  Held^ 
pers  V,  Rochester,  56  Pa.  St.  194;  Gue-  that  this  court  would  enjoin  R  from 
rand  v.  Dandclet,  32  Md.  561 J  s.  c,  allowing  a  rival  telegraph  company  to 
3  Am,  Rep.  164;  Dunlop  t».  Gregory,  10  operate  a  competing  office  in  the  same 
X.  Y.  341;  Ropes  f.  Upton,  125  Mass.  hotel  during  the  season  of  1S85.  West- 
258;  Carroll  v.  Hickev,  10  Phila.  (Pa.)  ern  Union  Telegraph  Co.  v.  Rogers, 
308;  Baumgarten  v,  Broadway,  77  N.  42  N.  J.  Eq.^311.  See  Doggett  v. 
Car.  8.  See  Berger  xk  Armstrong,  41  Kyman,  17  L.'T.,  N.»S.  486;  Newling 
Iowa  447;  Spicer  x\  Hoop,  51  Ind.  365;  v.  Dobell,  19  L.  T.,  N.  S.  408;  Leather 
Hahn  T^  Concordia  Society,  42  Md.  460;  Cloth  Co.  r.  Lorson,  39  L.  J.,  N.  S., 
Harkinson's  App.,  78  Pa.  St.  196.  Eq.  86. 

A  contract  by   a  physician   for  the  Dentlits. — The   plaintiff  for  a    suffi- 

sale  of  his  "practice  and  good  will**  in  a  cient     consideration     bought    of    the 

specified   town   is  not  void    as  against  defendant  his  business  as  a  dentist,  and 

public    policy.     D wight  v.   Hamilton,  the  latter  executed  a  contract  not   to 

113  Mass.  175.  practice  dentistry  within  a  radius  often 

Where  a  person  had    established   a  miles   of    Litchfteld.      Jield^    that    its 

business  in  the  use  of  the  name  "Little  violation  should  be  enjoined.     Cook  v. 

Jake*'  and  afterwards  sold  the  business  Johnson,  47  Conn.  175;  M  all  an  r.  May, 

and  stipulated  not  to  make  use  of  it  in  a  11  M.  &  W.  653;  Ilomer  x\  Graves,  7 

rival  business   to  that  of  his  assignee,  Bing.  735;    Clark  v.  Crosby,  37    Vt. 

but  that  the  latter  might  have  the  benefit  188. 

of  its  use,  held  that  there  was  no  reason  DmgglBts. — ^The   plaintiff  bought  of 

in  public  policy  why  the  vendor  should  defendant,  who  for  a  number  of  years 

not    be*    enjoined    from    violating    his  had  been   engaged   in  the  business  of 

agreement.       There    is    no    necessary  selling  drugs  and  medicines  and  prepar- 

fraud  upon  the  public  in  such  a  con-  ing    prescriptions    of    physicians,   his 

tract,     and    no     necessary     deception,  stock  of  drugs,  etc.,  and  the  good  will 

Grow  V.  Siligman,  47  Mich.  607;  s.  c,  of  his  business,  for  $1,500,  then  paid, 

41  Am.  Rep.  737.  and     the     defendant    agreed    in    con- 
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eideration  thereof  not  to  carry  on  said  1123;   Galsworthy  v.  Stmti,  17  L.  J. 

buginesH  in  the  town  while  the  plaintiff  (Exch.)   226;   Smaller   r.  Greene,  5: 

was  engaged  in  it.    The  defendant  was  Iowa  241. 

enjoined   from   violating  his  contract.  Xniik«epen. — A  stipulation  in  adttd 

And  afterwards  held  guilty  of  contempt  of  conveyance  whereby  the  grantee,  ia 

in  disobeying  the  order  of  the  court,  part  consideration  for  the  convevarct. 

Baker  x\  Cordon,  S6  N.  Car.  1 16;  State  agrees  for  himself,  his  heirs  and  ^m^- 

V.  Yancey,  i  Car.  L.  Rep.  133;  State  f.  that  the  premises  conveyed  shall  not  be 

WoodHn,  5    Ired.  (N.  Car.)  191^;  Moye  used  or  occupied  as  a  hoVtX  so  long  a.^ 

T'.  Codgill,  66   N.  Car.  403;  Moore,  63  certain  other  property  owned  br  the 

N.  Car.  397;   Islcr   v.  Murphy,  71    N.  grantor  shall  be  used  for  that  purpose, 

Car.  436;  Pain  v.  Pain,  80  N.  Car.  322,  binds  both  the  grantee  and  all  claiming 

cited  and  approved.     See  Hastings  v.  under  him  and  may,  in  equity,  be  en- 

Whitticy,  2    Exch.  61  x;  Hitchcock  r,  forced  by  injunction.     Stines  r.  Dor 

Coker,6'  Qj,  B.  438;  Hay  ward  i*.  Young,  man,  25  &hio  St.  580.    See  Heichew  r.  * 

2   Chit.  A07;  Price  v.  Green,  16   M.  &  Hamilton,    3    Greene    (Iowa)   596.  4 

W.  346;  Ward   v.  Hogan,  11    Abb.  N.  Green  (Iowa)  317;  Evans  r.  Elliott.  20 

Cas.  (N.  Y.)  478.  Ind.  283;  Harrison  r.  Lockhart,25  Ind. 

Dress  Makeri. — M,a  married  woman,  ti2;  Studabaker  v.  White,  31  Ind.  Jii. 

engaged  in  carrying  on  the  business  of  McAIister    t'.    Howell,    42    Ind.    15: 

millinery   and  dressmaking    with    her  Hatcher  v.   Andrews,  5   Bush    (Kv< 

separate    property,  and    on    her  own  561.     See  Mossop  v.  Mason,  16  Grant\ 

account,   in   the   town  of  F,  sold   her  Ch.  302;  s.  c,  17  Grant's  Ch.  36;  i5 

stock  of  goods,  together  with  the  good  Grant  s  Ch.  450;  Elliott's  Appeal,  to 

will  of  the  business,  and  engaged  not  to  Pa.  St.  161. 

carry  on  the  business  at  any  time  in  the  Fliotograpliers. — ^The  defendants  bar- 
future  at  the  town  of  F,  or  at  any.  place  ing  covenanted  with  the  plaintiff  on  tfa^f 
within  such  distance  of  said  town  as  dissolution  of  a  firm  for  the  manu£»:ture 
would  interfere  with  such  business,  oi  daguerreotype  materials,  of  which 
w!k  ther  the  same  was  carried  on  by  the  they  had  been  members,  "not  dircctlv 
purchasers  or  their  successors.  lield^  or  indirectly  to  enter  into  or  earn' on 
that  such  agreement  in  equity  is  bind-  or  in  any  way  be  interested  in  or  far- 
ing, and  that,  in  an  action  brought  by  nish  to  any  person  information  in 
the  successors  of  the  purchasers,  M  will  regard  to"  that  business  within  certain 
be  enjoined  from  carrying  on  such  limits.  Hcld^  that  the  defendants 
business  in  violation  of  the  agreement,  might  be  enjoined  from  establishing 
Mortjan  v.  Perhamus,  36  Ohio  St.  517;  a  new  partnership.  Dean  r,  Emerson, 
Morris  r.  Moss,  25  L.  J.  (N.  S.)  194.  102  Mass.  480;  Baumgarten  z\  Brod- 
Sec  MilHngton  t*.  Foy,  3  My  I.  &  Cr.  way,  77  N.  Car.  8. 
338;  Catt  z'.  Tourle,  L.  R.,  4  Ch.  App.  Publiiliera. — A  provision  in  a  con- 
Cas.  654;  Whittaker  v.  Howe,  3  Beav.  tract  for  the  sale,  upon  a  full  and  ade- 
3S3;  Hall  V.  Barrows,  33  L.  J.,  Ch.  204;  quate  consideration,  of  a  printing  and 
Harrison  v.  Gardner,  2  Mad.  198;  Pat-  publishing  establishment  and  ^Hisines-* 
ridge  i\  Mcnck,  2  Barb.  (N.  Y.)  Ch.  and  good  will,  that  the  vendor  should 
loi;  Leake's  Digest  of  Law  of  Con-  not  engage  in  the  business  in  the  State 
tracts,  1 133.  so  long  as  the  vendee  should  continue 

Attorneys. — A  contract  not  to  engage  in  the  business  in  the  place  of  sale,  was 

in   the  practice  of  law  in  a  particular  held  not  an  unreasonable  restraint  0* 

town  is  valid  and  enforceable.     Smalley  trade,  and   the  restrictions  of  such  a 

V.  Greene,  52  Iowa  241.     See  Hedge  v.  contract  might  be  enforced  b_v  injunc- 

Lowe,  47  Iowa  137;  Jenkins  r.  Temples,  tion.     Beal   v.   Chase,  31    Mich.  490; 

39  Ga.  655;  Holbrookt'.  Waters,  9H0W.  Tallis    z\    Tallis,    i    El.    &  Bl.   391; 

(X.  Y.)  Pr.  335;  Bunn   x\  Guv,  4   East  Ingram   v.  Stiff,   5  Jur.   (N.  S.)  947: 

Kjo    (criticised   in    Bozon   x\  l^arlow,  i  Ward  z\  Beeton,  23  W.  R.  533;  Conrad 

Mcriv.  471);  Nichols  r.  Stretton,  10  Q^  x\    Dowling,    6     Blackf.     (Ind.)   4S1; 

U.  346;  7  Beav.42;  Dcndy  v.  Henderson,  Spicer  r.  Hoop,  51  Ind.  365;  Prcsbun 

II    Kxch.    194;  Whitaker   v.    Howe,   3  v.  Fisher,  18  Mo.  50;  Xoah  r.  Webb,  i 

IJcav.  383  (said  to  have  been  overruled,  Edw.  (N.  Y.)  Ch.  604;  Dakin  r.  W5K- 

IJcnj.  on    Sales,  ^  525;  Tallis   v.  Tallis,  iams,    i  }Vend.  (N.  Y.)  67. 

16  Jur.  746,  note;  i  Smith's  L.  C.  (8th  Bcbool  Teadiers. — A  teacher  who.  bv 

ed.j    766;  Wiley   r.   Baumgardner,   97  representations  that  if  He  could  sell  he 

Ind.  (k))\  Aubin   t'.  Holt,  2   K.  &  J.  66;  would  quit  teaching  in  the  locality, in- 

Howard  v.  Woodward,  10  Jur.  (N.  S.)  duced  another  to  purchase  of  him  the 
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lease  of  an  academy,  may  be  enjoined  have  the  effect  of  depriving  third  parties 

from  teaching  in  the  locality  during  the  of  the  services  of  those  in  whom  alone 

term  of  the  lease.     Spier  r.  Lambdin,  they   have    confidence.    The  question 

45  Ga.  319.  has    arisen   not  only   in   the    case    of 

Undertaken. — Where    a    party    has  solicitors,  but  in  that  of  medical  men." 

sold   the  good   will  of  his   business  as  Nicholls  v.  Stutton,  7  Beav.  42.     "  But 

undertaker  to  another  for  a  valuable  the  court  has  repeatedly  exercised  its 

consideration,   a   court  of  equity   will  jurisdiction   in  cases   of  this  nature." 

upon    application    restrain    him    from  Where,  however,  a  party  has  sold  the 

holding  himself  out  to  the   public   by  good  will  of  his  business  without  any 

advertisement  or  otherwise  as  continu-  express  agreement  that  he  should  not 

ing  his  former  business,  or  as  carrying  engage     in    business    again     in     that 

on    such    business    at    another   place,  locality,  he  will  not  be  enjoined.  Crutt- 

llairs  Appeal,  60  Pa.  St.  458.  well  v.  Lye,  17  Ves.  335.     But  a  verbal 

Besumlng    Business    in    Employ    of  agreement  not  to  carry  on  the  business 

Third  Person. — A  merchant  who  upon  if  upon  a  sufficient  consideration  is  suf- 

selling  his  stock  in  trade  and  business  ficlent.     Pierce  v.  Woodward,  6  Pick, 

covenants  not   to    carry  on  the   same  (Mass.)  206.     A  contract,  for  a  valuable 

business   at  the  same  place,  or  within  consideration,  not  to  practice  medicine 

certain    limits    surroundingr,   and   who  within    twelve    miles    of  a    particular 

thereupon     gives     up    his    place     of  locality,    is  not  unreasonable,   and   in 

business,  will  not  be  enjoined  from  af-  such   case  the  court  will   not  enquire 

terwards  soliciting  and  procuring  or-  into  the  adequacy  of  the  consideration, 

ders  within  the  specified  territory,  the  McCIurg*s  Appeal,  58  Pa.  St.  51 ;  Ligare 

question  of  whether  this  constitutes  a  v.  Semple,  32  Mich.  438.     In  Butler  v, 

breach  of  the  covenant  being  regarded  Burleson,    16    Vt.    126,    the   following 

as  too  doubtful  to  warrant  an  injunc-  observations  of  the  court  very  clearly 

tion  without  bringing  an  action.    Turn-  illustrate  the  grounds  upon  which  the 

er  V.  Evans,  2  De  Gex,   M.  &  G.  740;  interfeience  is  based:     **When  there  is 

Clark  V.  Watkins,^  Jur.  (N.  S.)  142;  an  express  covenant  and  an  uncontro- 

Allen  xy,  Taylor,  iwW.  R.  888;  s.  c,  22  verted  mischief  arising  from  the  breach 

L.  T.,  N.  S.  651;  Bird  v.  Lake,  i  Hem.  of  it,  equity  will  grant  an  injunction  to 

&  M.  338.    But  where  one  agrees  that  restrain  the  breach.     In  this  case  there 

he  will  not  directly  or  indirectly,  either  is  an  express  contract.      The  mischief 

alone  or  in   partnership  with    or  with  arising  from  the  breach  of  it  cannot  be 

the  assistance  of  any  other  person,  set  repaired,  nor  can  it  well  be  estimated, 

up  or   follow  or  practice  a   particular  A  suit  at  law  would  affofd  no  adequate 

business,   he  is    regarded   as  violating  remedy,  and  the  damage  will  be  con- 

his  covenant  by  conducting  the  business  tinuing  and  accruing  from  day  to  day, 

in  the  capacity  of  assistant  manager  to  and  furthermore,  the  object  of  the  con- 

another  person.     Dales  x\  Weabcr,  18  tract  can  only  be  obtained  by  the  par- 

W.  R.  993;  Jones  x\  Havens,  4  Ch.  D.  ties  conforming  expressly  and  exactly 

636.  to   its   terms."      Injunction    sustained. 

Publications. — A  covenant  on  the  Whittaker  v,  Howe,  3  Beav.  383. 
part  of  a  publisher  that  he  will  not  A  Contract  May  be  Valid  In  Part. — 
publish  in  future  a  particular  magazine  Thus  where  one  agreed  not  to  manu- 
is  considered  in  the  same  light  as  a  facture  stearin  or  star  candles  in  Ham- 
covenant  by  one  selling  a  particular  ilton  county,  Ohio,  or  anywhere  else  in 
trade  or  business,  that  hd  will  not  the  United  States,  the  contract  was 
again  engage  in  that  trade  or  business,  held  valid  as  to  Hamilton  county,  but 
and  is  not  veid  as  a  general  contract  in  void  as  to  the  United  States.  Lange 
restraint  of  trade.  Ainsworth  v.  Bent-  v.  Werk,  2  Ohio  St.  520;  Green  v. 
ly,  14  W.  R.  630;  Barfield  v.  Nichol-  Price,  13  M.  &  W.  695. 
son,  2  L.  J.,  Ch.  90;  s.  c,  2  Sim.  &  St.  Damages. — Where  the  parties  in  th^ir 
i;  Talcott  r.  Brackett,  5  Bradw.  (111.)  contract  have  fixea  a  penalty  as  liqui- 
60.  dated  damiiges   in  case  of  a  breach  of 

Professional    Employment. — "In     all  the    agreement,    the    party    aggrieved 

cases  of  this  kind  where  an  injunction  cannot  have  both  legal   and  equitable 

is  asked  to  restrain  a  party  from  exer-  relief  up  to  the  same  time.     Tainter  v. 

cising  his  professional  employment,  the  Ferguson,   i    M.  &   G.  286;  Carnes  x\ 

court  has  always  had  some  reluctance  Nesbitt,  7  H.  &  N.   158.    And  if  after 

inacting,for  not  only  is  it  to  some  extent  obtaining  an    injunction  an  action  at 

a  restriction  on  trade  but  it  may  also  law  is  brought  to  recover  the  penalty, 
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"  in   the   neighborhood "   can   be   enforced   in   equity,  evidence 
must  be  given  to  show  the  extent  of  the  practice  sold.' 

{e)  Personal  Services. — A  court  of  equity  will  not  enjoin  the 
violation  of  a  restrictive  covenant  in  an  ordinary  contract  (or 
work  and  labor,  as  the  remedy  at  law  is  deemed  sufficient. 
Where,  however,  the  contract  provides  for  special,  unique  or 
extraordinary  personal  services,  such  as  those  to  be  performed 
by  an  eminent  singer,  actor  or  artist  and  the  like,  while  the  court 
will  not  attempt  to  compel  affirmative  specific  performance,  be- 
cause that  remedy  would  be  impracticable,  yet  it  will  festrain  by- 
injunction  the  violation  of  such  contracts.* 


the  injunction  will  be  dissolved.  Fox  487;  W.  U.  Tel.  Co.  r.  Union  Pac. 
V.  Scond,  33  Beav.  327;  Majall  v.  Hig-  K.  Co..  i  McCrary  (U.  S.)  3>8; 
bey,  I  H.  &  C.  148.     Where  defendant     W.  U.  Tel.  Co.  v.  St.  Joseph  etc.*R. 


sold   to  plaintiff  his   business  and   the  Co.,  i  McCrary  (U.  S.)  565.    Compare 

good   will  thereof,  and  entered   into  a  Hamblin  v.  Dinneford,  2  Edw.Ch. 'N. 

bond  in  the  penalty  of  $100  not  to  en-  Y.)    529;    Sanquirico  v.  Benedetti  i 

gage  in  the  same  business  at  the  same  Barb.  (N.  Y.)  315. 

place,   held  that  the  $100  was  in   the  Where  defendant,  an  opera  singer  or 

nature  of   stipulated  damages  for  the  actor,  has  contracted    to  sing  or  play 

breach  of  the  bond;  that  defendant  in-  for  plaintiff  at  his  theatre,  and  not  else- 

curred   the  whole  penalty  by  a  single  where  without  his  permission,  defend- 

breach;  that  plaintiff's  remedy  was  ex-  ant  may  be  enjoined  from  singing  or 

hausted    upon    the  receiving    of   that  acting  elsew^here,  the  court  thus  pre- 

amount,  and  that  he  was  not  entitled  to  venting  a  breach  of  the  negative  covc- 

an  injunction,  under  section  33S6  of  the  nant,    although    it  cannot  specifically 

code,  to  restrain  a  continuation  of  the  enforce  the  afliritative  agreement  by 

breach  of  the  contract,  notwithstanding  compelling   defendant  to  sing  or  act 

defendant  was  insolvent,   so   that   the  for  plaintiff.     Lumley  z\  Wagner,  i  Dc 

penalty  of  the  bond  could  not  be  made  G.  Sf.  &  G.  604,  aflSrmtng;  s.  c,  5  De 

of    him.      Stafford    v.    Sportreed,    62  G.  &  Sm.  485;  Daly  v.  Smith,  38  N.  Y. 

Iowa  524.     See  Howard  v.  Woodward,  Sup.  Ct.  158. 

10  Jur.,  N.  S.  1 123.  A  contract  for  the  exclusive  services 

1.  Gold  etc.  Co.  V.  Todd,  17  Hun  of  a  singer  in  opera  provided  for**the 
(N.  Y.)  548.  forfeiture  of  a  week's  salary  or  the  ter- 

A     complaint    by     one     physician  mination   of   the    engagement   at  the 

against   another  to  enforce  by  mjunc-  manager's    option,    without   debarring 

tion  an  agreement  of  the  latter  to  keep  him  from  enforcing  the  contract  as  he 

out  of   the   practice,   which  does   not  might  see  fit."     Held^  that  the  damages 

show  the  amount  of  practice  done  by  were  not  liquidated  by  the  use  of  the 

each,    nor    that    the    business    of   the  above  language,  and  that  an  injunction 

plaintiff  had  been  made  less  remunera-  might  issue   to   restrain  a  threatened 

tive   bv  reason  of   the   breach   of   the  violation  6f  the  contract.    McCaull  v. 

agreement,   is  not    good.      Thayer   v.  Brahan,  16  Fed.  Rep.  37. 

Younge,  86  I nd.  259.  In    thfe  earlier  case    of  Kemble  v. 

2.  Montague  v.  Flockton,  L.  R.,  16  Kean,  6  Sim.  333,  an  injunction  was  de- 
Eq.  189;  Webster  v.  Dillon,  3  Jur.  (N.  nied  to  the  same  effect.  Kumberly  v. 
S.)  432;  s.  c,  6  Am.L.  Reg.  174;  Fech-  Jennings,  6  Sim.  340.  These  cases 
ter  V.  Montgomery,  33  Beav.-22;  Lum-  have  been  overruled  in  England.    Luni- 

.lev  V.  Wagner,  i   De  G.  M.  &  G.  604;  ley  v.  Wagner,  i   De  G.  M.  &  G.  604. 

McCaull    V.    Braham,    16    Fed.    Rep.  Sanquirico  v,  Benedette,  i  Barb.  (N. 

37;    Healy  v.  Allen,  38  La.  An.  867;  Y.)  315;    Burton   v.  Marshall,  4  Gill 

Caldwell  v.  Cline,  8  Mart.  N.  S.  (La:)  (Md.)  487.     See   De  Pol  v.  Sohlke,  7 

684;   Hayes  i\  Willis,  ii    Abb.  Pr.  N.*  Robt.    (N.   Y.)    280;    Alleghany  Base 

S.  (N.  Y.)   167;  Fredericks  v,  Mayer,  Ball  Club  r.  Benett,  14  Fed.  Rep.  357- 

13    How.   Pr.  (N.  Y.)  566.       Daly  V.  No  injunction  will  be  granted  where 

Smith,  49  How.  Pr.  (N.  Y.)  150.     See  the  services  to  be  rendered  are  physical 

also  Hahn  v.  Concordia  Soc,  42  Md.  in  their  nature,  as  distinguished  from 

460;  Burton  v.  Marshall,  4  Gill  (Md.)  purely   intellectual.     Kemble  v.  Kean, 
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38.  Trade  Seciets.— An  injunction  will  be  granted  to  restrain  a 
party  from  disclosing  secrets  communicated  to  him  during  the 
course  of  a  confidential  employment,  and  it  is  not  material 
whether  the  secrets  relate  to  trade  or  other  interests  of  the 
party.*^ 

39.  A  combination  among  carriers  or  others  to  regulate  the 
charges  for  freight  and  passage,  and  divide  the  profits  among 
themselves,  may  be  enjoined.*  So  a  combination  among  work- 
men and  employers  to  pay  only  a  stipulated  price  for  labor  may 
be  enjoined.* 

6  Sim.  333;  Lumley  v.  Wagner,  i  De  G.  plainant  in  manufacturing,  which  they, 

M.    &    G.    603.     Where   the  contract  in  consideration  of  their  employment     ' 

upon  its  face   is  illegal  an   injunction  by    complainant,   had    agreed    not    to 

will   be  denied.    Bennett  v.  Am.  Art  divulge,  and  such  injunction  should  be 

Union,  5  Sandf.  (N.  Y.)  614.  retained  until  the  final  hearing,  although 

1.  Cholmondeley  v.  Clinton,  19  Ves.  all  the  facts  alleged  in  the  bill  are  denied 

261;   Morrison  v.   Moat,  9   Hare  255;  in  the  answer.     Salomon  v.  Hertz,  40 

Evitt  V.  Price,  i   Sim.  483;  Williams  v.  N.  J.  Eq.  400. 

^Williams,  3  Mer.  159;  Green  v.  Flog-  An  injunction  to  prohibit  defendants 
hamb,  i  Sim.  &  D.  3^;  Yovatt  v.  Win-  from  making  known  where  or  from 
yard,  i  Jac.  &  Walk.  394;  Prince  Albert  whom  complainant  buys  his  materials, 
r.  Strange,  1  Mac.  &  G.  25;  Lewis  v.  and  to  whom  he  sells  his  goods,  or  the 
Smith,  I  Mac.  &  G.  417;  Williams  v.  prices  at  which  he  buys  or  sells,  de- 
Prince  of  Wales,  23  Beav.  340;  Davies  nied.  An  agreement  by  an  employe  to 
V.  Clough,  8  Sim.  262;  GoodaA  v.  Good-  that  effect  may  well  be  "regarded,  in  the 
all,  16  bim.  ;ji6.  Complainant  in  Pea-  absence  of  anything  to  the  contrary  in 
body  V,  Norfolk,  98  Mass.  452,  had  its  terms,  as  limited  in  its  obligation  to 
built  a  mill  and  furnished  it  with  ma-  the  term  of  his  service.  Salomon  v, 
chinery  invented  by  himself  for  manu-  Hertz,  40  N.  J.  Eq.  400. 
facturing  cloth  by  a  secret  process.  An  Fiduciary  Trust. — An  agent  or  sub- 
engineer  in  his  employ,  who  had  con-  agent  who  uses  the  information  he  has 
tracted  not  to  give  information  con-  obtained  in  the  course  of  his  agency  as 
cerning  the  machinery,  but  to  preserve  a  means  of  buying  for  himself  will  be 
the  process  a  secret,  was  enjoined  from  compelled  to  convey  to  the  principal, 
violating  his  contract.  Plaintiffs,  as  warehousemen,  were  occu- 

So  a  party  may  be  enjoined    from  pying  premises  of  which  the  lease  was 

using  a  secret  mode  of  compounding  about  to  expire,  and  were  negotiating 

medicine   not    protected    by   a  patent  with  the  lessor  for  a  renewal  at  a  re- 

when  he  has  acquired  the  knowledge  duced  rental.     Defendant,  A,  was  their 

by  a  breach  of  contract  or  faith  on  the  clerk  or  agent,  and  had  access  to  their 

part  of   his    informant.     Morrison    v.  books  and   papers  and   knowledge   of 

Moat,  9  Hare  255.  their  business,  and  pending  the  plain - 

An  injunction  will  be  granted  against  tiffs*  negotiation,  without  their  knowl- 

the  use  by  the  seller  of  a  trade  secret  or  edge,  applied  to  the  lessor  and  obtained 

secret  recipe  for  manufacturing  when  a  lease  of  the  premises  for  himself  and 

the  vendor  has  entered  into  an  agree-  the  defendant,  R,  who  had  notice  of  the 

ment  not  to  use  the  same  in  his  busi-  facts.     In    an    action    to    compel    the 

ness.     Bryson  v.  Whitehead,  i  Sim.  &  transfer  of   the    lease    an    application 

Stu.  74;  Ben  well  v,  Inus,  24  Beav.  307;  made  upon  the  above  facts  for  an  in- 

Vickery   r.   Welch,    19   Pick.    (Mass.)  junctio.n  pendente   lite  to  restrain  the 

523;  Peabody  v.  Norfolk,  98  Mass.  452;  defendants  from  proceeding  to  recover 

Salomon  t*.  Hertz,   40  N.  J.  Eq.  400;  the  premises  was  refused.     Hehi^  that 

Tarvis  t\  Peck,  10  Paige  (N.  Y.)  iiS;  the  injunction  should  have  been  granted. 

Taunton  Mfg.  Co.  v.  Cook,  Boston  L.  Gower  v.  Andrew,  59  Cal.  119;  s.  c,  43 

RcP'  547-  ^"^'  ^^P-  242.     See  Tozer  xk  Hutchin- 

An  injunction  may  be  allowed  to  re-  son,  1  Hannay  (N.  Brunswick)  539. 

strain  defendants,  who  were  lately  em-  2.  Stanton  i\  Allen,  5  Den.  (N.  Y.) 

ployed  by  complainant,  from  usmg  in  434. 

their  own  factory  or  divulging  to  other  8.  Hilton  v.  Eckersley,  32  Eng.  L.  Si 

persons  certain  secrets  used  by  com-  Eq.  198. 
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40.  IiguiictionB  Between  Partners. — A  court  of  equity  will  enjoin 
a  partner,  during  the  continuance  of  the  partnership,  from  any 
act  injurious  thereto,  as  by  endorsing  notes  to  the  injury  of  the 
firm,  or  violatinj^  the  rights  of  his  copartners  in  other  respects, 
although  a  dissolution  of  the  firm  may  not  be  intended.*  But 
an  injunctiorr  will  not  be  granted  upon  slight  or  unimportant 
grounds.  Therefore,  mere  infirmity  of  temper,  disputes  which. 
although  vexatious,  do  not  injure  the  business  of  the  firm,  will 
not  be  sufficient  cause.*  Nor  will  an  injunction  be  granted  where 
it.  would  be  of  no  avail,  or  would  cause  great  injury'  or  incon- 
venience beyond  the  exigence  against  which  relief  is  sought.* 

{a)  6V^y///<v/.-- If,  during  the  partnership,  a  partner  engages  in 
business  injurious  to  the  firm,  he  may  be  enjoined  from  continu- 

1.  Cropper  :•.  Coburn.  2  Curt.  (U.  S.)  articles  of  partnerhhip   which  ha*  m.t 

465;    Marble  Co.  v.   Riplev.   10    Wall,  been   infringed  for  anv  length  of  tinitr. 

(U.  S.)   35<);   New  v.  Wrij^ht.  04  Miss,  where  the  bill  doe-»  not  pray  a  disMiiu- 

202;    Miles   V.    Thomas,   9    Sim.    6o^>;  tion  of  the  partnership.    Whether   the 

Greatrex  i*.  CJreatrex,  i    l)e  G.  1^   Sm.  court  will  in  anv  case  ifrant  j>uch  an  ii» 

692;   II  Jur.  1052;   Marslinll  :'.  Wat*ion,  junction,  unlens  there  is  ground  foranJ 

25   Beav.  501;   Blackford    v.    Hawkins,  the  bill  pray <  a  dissolution  of  part mr- 

1  L.  J..  Ch.  141;   MoriMm   v.  Moat.  21  ship.     Marshall  r.  Coleman,  2  Jac.  A; 

L.  J.,  N.  S.  Ch.  248;   16  Jur.   521;   Hall  Walk.    266;    Fomian    r.  llombrav,  2 

T*.    Ilall,    12     Beav.    414;    Harrison    v.  Ves.  &  B.  329;  Lohcombe  r.  RusncIK  4 

Armita^^e,  4  Madd.   143.      Charlton   x\  Sim.  8. 

Foulter,    19  Ves.    14S;     Fairthorne    f.  A   partner   who   had   been  expelUd 

Wi-ston,  3  Hare  387.      A  partner  must  under  a   provision    in    the    articics  ot 

act    in  j^ood  faith  with  his  copartners;  partnership,   and   has   been  repaid  hU 

and     courts    of    equity    in     enforcing  share   of  the   capital,   will   not  be  re- 

this    duty    do    not   require     the  wind-  strained    from  carrying  on  the  bu«:ine'"» 

ing  up  of  the  partnership  affairs.'    In  on   his  own  account,  and  soliciting  thc 

the  case    last    riti*d    it     is  said:  "If  a  old  customers  of  the  firm.     Walker  t. 

bill  would  in  no  case  lie  to  compel  a  Mottram,    19    Ch.    D.    355,  followed; 

man    to    observe   the   covenants    of  a  Dawson  z\  Beeson,  22  Ch.  D.  504. 

partnership  deed  unless  the  bill  seeks  a  2.  Goodman   r.   Whitcomb,  i  Jac.  X 

dissolution  of  the  partnership,  it  is  ob-  W.  392;    O'Bryan    t*.   Gibbons.  2  Md. 

vious   that   a   person   fraudulently   in-  Ch.  9.     And  see   Drury   r.  Roberts.  - 

clined  might  of  his  own  mere  will  and  Md.  Ch.  157;  Moises  r. 'O'Neill,  8  C.  E. 

pleasure  compel   his  copartner  to  sub-  Green  (N.jf.)  207. 

mit   to  the  alternative  of  dissolving  a  Injunction     should   not   be   granted 

partnership    or   ruin   him   by    a    con-  when  ail   the   equities   of  the  bill  are 

tinned  violation  of  the  partnership  con-  denied.     Wellman  v.  llarker,  3  Ore«. 

tract.'*  253. 

In    Mills    V.   Thomas,  9   Sim.  609,  Mere  temptations   to  the   abuse  of 

the    Vice   Chancellor   said:     **The  partnership  efifects  is  not  sufficient  to 

court  ought    to   interfere  between   co-  induce  a  court   to  grant  an  injuaction. 

partners  whenever  the  act  complained  Glassington   v.  Thwaites,  i  Sira.  &  i5. 

of  is  one  that  tends  to   the   destruction  124;  i.  L.  J.,  Ch.  113. 

of  the  partnership  property,"  although  8.  Smith    r.  Fremont.  2  Swanst.  3^. 

a  dissolution  was  not  sought.  As  where  two  persons  had  a  contract 

Injunction  was  granted  to  restrain  between  themselves  to  run  a  coach 
the  defendant,  who  had  removed  the  from  Bristol  to  London,  one  to  pronde 
partnership  books  from  the  place  of  horses  for  one  part  of  the  route  and  the 
business,  from  keeping  them  at  any  other  for  the  remainder,  but  in  con- 
other  place.  Greatrex  v.  Greatrex,  i  sequence  of  the  horses  of  the  latter 
De  G.  &  Sm.  6<)2;  ii  Jur.  1052.  But  party  being  taken  on  execution  the 
see  Smith  i*.  Jeyes,  4  Beav.  503.  former  was  required  to   furnish  hor;** 

An  injunction  will  not  be  granted  to  for  the  entire  route  and  claimed  all  the 

restrain   the   breach  of  a  covenant  in  proceeds.    The  party  in  default  there* 
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ing  the  same,  as  it  is  inconsistent  with  his  duty  as  a  partner.^ 

{b)  Misappropriation  of  Assets. — The  representatives  of  a  de- 
ceased partner  may  enjoin  the  survivor  from  misapplying  the 
funds  of  the  firm,  or  from  an  abuse  of  his  powers  in  the  disposi- 
tion of  such  property  to  the  injury  of  the  heirs.* 

{c)  Against  Third  Parties, — A  partner  may  obtain  an  injunc- 
tion against  a  copartner  and  a  third  party  who  are  doing  or  about 
to  do  an  act  injurious  to  the  credit  of  the  firm,  as  fraudulently 
to  accept,  make  or  endorse  negotiable  paper  in  the  firm  name,  but 
for  the  use  of  one  of  the  members  thereof.^ 

{d)  Where  a  partturship  is  formed  for  a  definite  period^  a  mem- 
ber of  the  firm  will  not,  before  the  expiration  of  that  time,  be 
permitted  to  sever  his  connection  with  the  firm  and  enter  into  a 
new  partnership.* 

A  partner  who  has  agreed  to  conduct  the  business  of  the  firm 
at  a  particular  place  will  be  enjoined  from  conducting  the  same 
business  at  that  place  for  his  own  benefit.* 

(t)  After  the  dissolution  of  a  partnership,  a  member  of  the  late 
firm  may  be  enjoined  from  misapplying  the  funds;®  or  a  mem- 
ber, not  authorized  to  settle  the  business,  from  interfering  with 
the  partnership  property.'' 

• 

upon  filed   a  bill  to  enjoin   the  other  lumber  from  timber  to  be  taken  from 

from  using  his  own  horses  on  the  entire  the     land     of     the     complainant,    the 

line,  but  the  court  refused  to  grant  the  defendant    to    have    the    control    and 

relief  as  the  default  might  again  occur,  managementof  the  business,  it  being  the 

1.  Benton  t'.  Wookey,  6  Madd.  367;  object   of  the   complainant  to  convert 

Long  T'.  Majestre,  i  Johns.  (N.  Y.)  Ch.  his  timber  into  active  capital,  and  the 

305;  Anderson  r.  Wallace,  2  Wall.  540;  managing  partner  ceased   to    procure 

Marble  Co.  ik  Ripley,  10  Wall.  (U.S.)  timber    from   complainant's   land,   but 

3^9;    New   V.    W^right,   44   Miss.   202;  obtained  it  elsewhere  and  from  others; 

Crapper  v.   Coburn,   2   Curt.    (U.  S.)  this  was  using  the  mill  in  a  manner  not 

465;  Miles    I'.    Thomas,    9    Sim.  606;  authorized  by  the  contractor  partner- 

Fairthorne    v.    Weston,   3    Hare    387;  ship,  and  an  injunction  will  be  granted 

Marshall    v.    Watson,    25    Beav.  501;  restraining  him  from  such  proceeding. 

Greatrex   v.   Greatrex,  i  be  G.  &  Sm.  New  v.  W' right,  44  Miss.  202. 

692;  Blackford  v.  Hawkins,  i  L.  J.,  Ch.  .  2.  Marshall  v.  Colman,  2  Jac.  &  W. 

141;  Hall  r.  Hall,  12  Beav.  414;  Mori-  266;  I^Iartz   v.   Schroder,  8    Ves.   317; 

son    r.    Moat,  21    L.  J.,  N.  S.,  Ch.  248;  Deveau  v.   Fowler,  2    Paige    (N.  Y.) 

R.  c,  16  Jur.  321.  400. 

The  court  will  restrain  a  purchaser  3.    Hood     v,   Aston,     i    Russ.    412; 

from  doing  acts  of  waste  and  des^-uc-  Jervis  v.   White,  7  Ves.  413;    Read  v. 

tion  and  will   restrain  a   partner  from  Bowers,  4  Bro.  C.  C.  441;  Williams  v. 

doing  an  intentional   serious  injury  to  Bingle^',  2  Vern.  278. 

the  partnership  property.     Marshall  v.  4.    England  v.   Cushing,  8  Beav.  129; 

Watson,  25  Beav.  501.  Buxton  v.  Liste,  3  Atk.   385. 

A    party  was   restrained   from  using  5.    Marshall  v,  Johnston,  33  Ga.  500. 

the  secret  of  compounding  a  medicine  6.    Deveau    v.   Fowler,   2    Paige  (N. 

not   protected   by  patent,  it  appearing  Y.)  400. 

that  the  secret  was  imparted  to  him,  to  7.    Smith  v.  Danvers,  5  Sandf  669; 

hisknowledge,  in  breach  of  faith  or  con-  Crawford    v.    Alexander,  15    Ves.  138; 

tract.     MorisonT'.  Moat,  21  L.  J.,  N.  S.,  Smith  r.  Jeyes,  4  Beav.  503;   Marshall 

Ch.  248;  s.  c  ,  16  Jur.  321;  affirming   9  v.   Watson.  23   Beav.  501;    Williams  v. 

Hare  241;  s.  c,  20  L.  J.,  N.  S.,  Ch.  513;  Bingley,  2  Vern.    278;  Read  v.  Bowers, 

i^  Jur.  787.  4  Bro.  C.  C.  441;    Van   Rensselaer  v, 

'  Complainant  and  defendant  formed  a  Emery,    9    How.     Pr.     (N.     Y.)    135. 

copartnership  for  the  purpose  of  sawing  Garretson    v.   Weaver,    3     Edw.     (N. 
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(/)  Covenants  made  by  one  or  more  members,  on  the  dissolu- 
tion  of  a  firm,  not  to  carry  on  the  firm  business  will  be  protected 
in  equity  by  injunction.^ 

(^)  Name  of  Firm, — When  the  entire  business  is  purchased, 
the  name  passes  with  the  assets,  and  a  surviving  partner  may  be 
enjoined  from  using  it.* 

(//)  Receiver, — Where  either  party  has  a  right  to  dissolve  the 
partnership,  and  the  agreement  between  the  parties  makes  no 
provision  for  closing  up  the  concern,  and  tKey  cannot  arrange  the 
matter  between  themselves,  a  receiver  may  be  appointed  by  the 
court.  The  property  being  thus  under  the  care  of  the  court,  an 
injunction  may  be  granted  to  prevent  a  partner  from  participating 
in  the  winding  up  of  the  firm.^ 

Where  an  injunction  is  granted  to  preserve  the  property  of  a 
partnership  from  waste,  until  the  application  for  a  receiver  can 
be  heard,  its  continuance  must  depend  upon  the  fate  of  the 
latter  application  ;  if  the  receiver  be  refused,  the  injunction  must 
be  dissolved.* 

Y.)  Ch.  385;  Sutro  V.  Wagner,  8  holding  themselves  in  readiness  to  do 
C.  E.  Green  (N.J.)  388;  Whitmans,  it,  and  on  one  occasion  at  least  doing  it 
Robinson,  21  Md.  30.  So  one  member  for  less  than  former  prices.  Heidjttiii 
o{  a  firm  after  its  dissolution  may  en-  an  injunction  should  issue  to  restrain  B 
join  another  member  from  publishing  and  C  "from  soliciting,  doing  or  ob- 
Ijtters  relating  to  the  firm  business  and  taining  any  work,  trade,  custom  or 
written  to  him  by  the  complainant,  teaming  business  for  or  from  any  of  the 
Roberts  V.  McKee,  29  Ga.  161.  customers  or  persons"  who  had  formerlr 
But  where  a  partner  is  enjoined  in  been  customers  of  A,  B  and  C,  and 
general  terms  from  intermeddling  with  from  doing  anything  to  impair  or  injure 
the  property  and  effects  of  the  firm,  it  the  said  interest  and  good  will  in  said 
is  not  a  breach  of  the  injunction  for  teaming  business.  Angler  v.  Webber, 
him  to  give  a  confession  of  judgment  14  Allen  (Mass.)  211. 
for  a  debt  bona  fide  due  to  a  creditor  2.  Banks  r.  Gibson,  34  Beav.  566.  See 
of  the  firm  for  the  purpose  of  enabling  Lewis  v.  Langdon,  7  Sim.  422;  Bin- 
such  creditor  to  obtain  a  preference  in  inger  v.  Clark,  60  Barb.  (N.  Y.)  113;  s. 
payment  by  levying  upon  the  partner-  c,  10  Abb.  Pr.,  N.  S.  (N.  Y.)  264. 
ship  effects.  McCredie  v.  Senior,  4  But  where  a  firm  is  dissolved  and  the 
Paige  (N.  Y.)  Ch.  37S.  .  retiring  partners  sell  and  transfer  to 
1.  Whittakcr  v.  Howe,  3  Beav.  383.  the  other  members  of  the  firm  all  the 
A,  B  and  C  were  wagoners  between  real  and  personal  property  of  the  firm, 
Boston  and  Somerville,  having  several  but  without  mention  of  the  good  will 
stands  in  Boston.  B  and  C  sold  to  A  neither  the  continuing  partners  nor 
their  share  of  all  the  property  used  in  theit  assignees  can  so  use  the  old  firm 
the  business,  and  the  interest  and  good  name  as  to  give  third  persons  good 
will  in  the  business,  and  agreed  in  cause  to  believe  that  the  retiring  part- 
writing  not  in  any  manner  to  do  any-  ners  are  still  associated  therein,  if  such 
thing  which  should  in  any  wise  impair  belief  be  injurious  to  them  in  their  own 
or  injure  said  interest  and  good  will,  business,  and  on  application  of  the  re* 
B  and  C  afterwards  purchased  two  tiring  partners  the  use  of  the  firm  name 
other  stands,  already  used  by  other  in  such  case  will  be  enjoined.  Mc- 
wagoners  near  the  stands  of  A,  and  Gowan  etc.  Co.  v.  McGowan,  22  Ohio 
established  wagons  there,  and  engaged  St.  370.  See  Williams  v.  Wilson,  4 
in  the  business  of  wagoners  between  Sandf.  (N.  Y.)  Ch.  380. 
Boston  and  Somerville,  and  carried  3.  Van  Rensselaer  v.  Emery,  9  "OW. 
merchandise  for  many  persons  who  Pr.  (N.  Y.)  135;  Holden's  Admrs.t'. 
formerly  employed  A,  'B  and  C,  but  did  McMakin,  i  Par.  (Pa.)  270.  Sec  Dunn 
not  solicit  such  business  otherwise  than  v,  McNaught,  38  Ga.  179. 
by  having  such  stands  and  wagons  and  4.    Walker  v.    House,  4  Md.  Ch.  39, 
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41.  Private  Corporations. — The  directors  and  managing  officers 
of  a  private  corporation  are  clothed  with  a  double  character,  viz., 
agents  and  quasi  trustees.  Upon  this  trust  relation  depend  the 
equitable  remedies  which  may  be  invoked  against  them  by  the 
corporation  or  its  stockholders.* 

{a)  When  Enjoined, — The  duties  of  such  officers  being  confi- 
dential, and  also  in  the  nature  of  a  trust,  a  court  of  equity,  in  a 
proper  case,  will  restrain  them  from  an  abuse  of  their  powers  or 
a  violation  of  duty.* 

See   Williamson  r.   Wilson,   i   Bland  M.  R.  Co.,  14  Ohio  353;  Hill  v.  Par- 

(Md.)  418.  rish,  14    N.J.    Eq.   380;   Thompsons. 

1.  In  £*  Prtr/*?  Chiffendale,  4  De  G.  Tammany  Soc,  17  Hun  (N.  Y.)  305; 
M.  &  G.  52,  L.  J.  Turner  says:  Webb  r.  Ridgely,  38  Md.  364.;  Brown 
'*  Although  directors  undoubtedly  stand  v.  Pac.  etc.  Co.,  5  Blatch.  (U.  S.)  525; 
in    the  position  of  agents  and  cannot  Reed  f.  Jones,  6  Wis.  680. 

bind  their  companies  beyond  the  limits  The  general  principle  is  well  estab- 
of  their  authority,  they  also  stand  in  lished  that  stockholders  may  protect 
some  degree  in  the  position  of  trustees,  their  individual  rights  in  corporate 
and  all  trustees  are  entitled  to  be  in-  property  and  prevent  by  equitable  ac- 
demniiied  against  expenses  bona  fide  tion  misappropriation  of  funds,  un- 
incurred  by  them  in  the  due  execution  authorized  issue  of  shares,  a  refusal  bv 
of  the  trust.  directors  or  a  majority  of  stockholders 
In  A  me  t'.  Cary,  82  N.  Y.  79,  it  is  to  defend  suits,  and,  in  fact,  any  de- 
said:  "  The  trustees  may  be  treated  as  parture  from  the  chartered  purposes  of 
agents  of  the  bank.  In  r<?  JGerman  a  corporation  which  is  an  injury  to 
^Iining  Co.,  27  Eng.  L.  &  ^q.  158;  them.  Central  R.  Co.  v.  Collins,  40 
Belknap  v,  Davis,  19  Me.  455;  Bedford  Ga.  5S2;  Kent  z'.  Quicksilver  Mining 
R.  Co.  V.  Bowser.  48  Pa.  St.  29:  Co.,  78  N.  Y.  159;  s.  c,  12  Hnn  (N. 
Butts  I'.  Wood,  38  Barb.  iSi;  Austen  Y.)  53;  17  Hun  (N.  Y.)  169;  Bronson 
V.  Daniels,  4  Den.  (N.  Y.)  299;  Ohio  r.  Lacrosse  etc.  R.  Co.,  2  Wall.  (U.  S.) 
etc.  R.  Co.  V.  McPherson,  35  Mo.  13.  302;  Dodge  r.  Woolsey,  18  How.  (U. 
And  for  any  misfeasance  or  malfeas-  S.)  331;  Chetlain  v.  Republic  Life  Ins. 
ance  causing  damages  to  the  bank,  Co.,  06  III.  220;  Faulds  f.  Yates,  57  111. 
they  are  responsible  to  it."  See  Bap-  416;  Terwilliger  v.  Great  Western  etc. 
tist  Congregation  v.  Scannel,  3  Grant  Co.,  59  111.  249;  Kelley  v.  Mariposa  etc. 
(Pa.)  Cas.  48.  Co.,  14   Hun  (N.  Y.)'632;  Underwood 

2.  Hawes  v.  Oakland,  14  Otto  (N.  v.  New  York  etc.  R.  Co.,  17  How.  (N. 
S.)  450;  Colman  v.  Eastern  Counties  Y.)  Pr.  537;  Hazard  v.  Durant,  11  R. 
R.  Co.,  10  Beav.  i;  Atty.  Gen.  v.  Great  I.  195;  March  v.  East.  R.  Co.,  40  N.  H. 
N.  R.  Co.,  I  Dr.  &  Sm.  154;  Bagshaw  567;  s.  c,  43  N.  H.  515;  Scars  xk  Hotch- 
f.  Eastern  R.  Co.,  7  Hare  114;  Sears  v.  kiss,  25  Conn.  175;  Pratt  v.  Pratt,  33 
Hotchkiss,  25  Conn.  171;  Manderson  f.  Conn.  446;  Kean  v.  Johnson,  i  Stock. 
Commercial  Bank,  28  Pa.  St.  379;  Kean  (N.J.)  401;  Lauman  v,  Lebanon  Valley 
r.  Johnson,  i  Stock.  (N.J.)  401;  Cen-  R.  Co..  30  Pa.  St.  46;  Taylor  v.  Miami 
tral  R.  Co.  xk  Collins,  40  Ga-  5S2;  Exp.  Co.,  5  Ohio  162;  Platteville  v. 
Fraser  r.  Whalley,  2  Hem.  &  M.  10;  Galena  etc.  R.  Co.,  43  Wis.  493;  Tip- 
Frostburg  Building  Asso.  x\  Stark,  47  pecanoe  Co.  v.  Lafayette  etc.  R.  Co., 
Md.  338;  Mozley  x\  Alston,  i  Ph.  790;  ^o  Ind.  86;  Rogers  v.  Lafayette  etc. 
Simpson  x\  Westminster  P.  H.  Co.,  8  Works,  52  Ind.  297;  Stewart  x\  Erie 
H.  L.  717;  Stewart  T'.  Erie  etc.  Transp.  etc.  Transp.  Co.,  17  Minn.  372;  Dodge 
Co..  17  Minn.  372;  Gifford  7'.  N.  J.  etc.  x\  Woolsey,  18  How.  (U.  S.)  331; 
Co.,  2  Stock.  (N.  J.)  121;  Dummer  V.  Brewer  v.  Boston  Theatre  Co.,  104 
Chippenham,    14  Ves.   245;  Wisuree  t'.  Mass.  378. 

First  Congregational   Church,  14  Ohio  Where   the   injury   about  to  be  done 

St.  31;  Atty.  Gen.  x\  Mayor,  i  Bligh,  N.  an  individual  by  the  unlawful   act  of  a 

S.  321;  James  etc.   Co.  v.  Anderson,  12  corporation  will  be  irreparable,  injunc- 

Leigh  ( Va.)    278;  Gartside   f.  East  St.  tion  is  the  proper  remedy,  and  this  rule 

Louis,  43  111.  47;    Ware  x\  Regents  etc.  extends   to   acts   outside  of  as  well  as 

Co.,  3  De  Gex  212;    Stewart  v.   Little  within  its  ordinary  business.  BigMoun- 
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tain    etc.   Co.'s    App.,  54  Pa.  St.  361;  Eng.  L.  &   Eq.    R.    106;    Coleman  v. 

Bonaparte    v.   Camden    etc.    R.    Co.,  Eastern   Counties  R.  Co.,  10  Beav.  1. 

Baldw.    (N.  J.)  231;  Black  v.  Del.  etc.  So  a  court  of  equity  will  interfere  by  in- 

Canal   Co.,  9   C.  E.  Green  (N.  J.)  455;  junction   where    public  officers  under 

Sandford    t\  Catawissa  etc.  R.  Co.,  24  claim  of  right  are  proceeding  illegally 

Pa.   St.   378;  Frederick  v.  Groshon,  36  to  impair  the  rights  or  injure  the  prop- 

Md.  436.  erty  of  individuals  or  corporations,  or 

Bngllah  Authorities. — Atty.  Gen.  zf.  when  it  is  necessary  to  prevent  a  multi- 
Great  North  R.  Co.,  6  Jur.  N.  S.  1006;  plicity  of  suits.  Smith  r.  Bangs.  15  III. 
Atty.  Gen.  ?».  Mayor  etc.,  i  Mylne  &  399;  Mohawk  etc.  R.  Co.  v.  Artcher, 
C.  171;  Spencer  v,  London  etc.  Ry.,  8  6  Paige  (N.  Y.)  83;  Oakley  r.  Williams- 
Sim.  193.  burgh,  6  Paige  (N.  Y.)  2^2;  Belknap  r. 

No  person,  natural  or  artificial,  has  a  Belknap,    2  Johns.   (N.  Y.)  Ch.  463; 

right,  directly  or  indirectly,  to  cover  his  Ferwin  z'.  Lewis,  4  Myl.  &  C.  249. 
neighbor's   land   with    mining    debris,         A  stockholder  is  entitled  to  an  injunc- 

sand   and   gravel,  or  other  material,  so  tion  to   restrain  the  officers  of  a  bank 

as  to  render  it  valueless.     Robinson  v.  from  the  continued  commission  of  acts 

Black    Diamond  etc.  Co.,   57  Cal.  412;  contrary  to  law  and  which  may  endan- 

Potter  V.  Froment,  47  Cal.  165;    Rich-  ger  its   charter,    though  the  affidavits 

ardson  v.  Kier,  34  Cal.  63;  Courtwright  leave  the  truth  of  the  charges  in  doubt. 

z'.  Bear  River  Ditch  Co.,  30  Cal.  573.  In  such  case  the  injunction  can  work  no 

In  a  proper  case   an   injunction  may  injury.      Manderson     z\    Commercial 

be  granted  to  restrain  the  negligent  ex-  Bank,  28  Pa.  St.  379. 
ercise  of  the  corporate  powers  in  erect-         A  bill  praying  for  an  injunction  and 

ing  works  and   in   carrying  on  the  cor-  a  receiver  must  show  absolute  necessity 

porate  business.     Biscoe  T^  Great  East,  therefor   in   order  to  the   protection  of 

Ry.,    L.    R.,   16    Eq.    636;    Prime    i'.  property  from  an  injury  for  which  the 

Twenty-third    St.   R.   Co.,    i    Abb.  N.  subsequent  restoration  would  afford  no 

Cas.    (N.   Y.;  63;    St.  Louis  v.  Weber,  adequate     compensation.       Froslburg 

44  Mo.  547.     See    Heyward  v.  Buffalo,  Building^Assoc.  v.  Stark,  47  Md.  338; 

14  N.  Y.  534;  Susquehanna  Bank  z>.  Hawesr.  Oakland,  14  Otto  (U.  S.)  450. 
Brooms  Co.,  25  N.  Y.  312;  Dows  v.  Where  a  stockholder  brings  the  suit 
Chicago,  II  Wall.  (N.  Y.)  108;  Doug-  there  must  be  shown,"  first,  some  ac- 
lass  V.  Harrisonville,  9  W.  Va.  162;  tion  or  threatened  action  of  the  officers 
Brooklyn  v.  Meserole,  26  Wend.  (N.  named  beyond  the  authority  conferred 
Y.)  132;  Boyle  r.  Brooklyn,  71  N.  Y.  on  them  by  the  charter;  or,  second,  such 
i;  Ewing  v.  St.  Louis,  5  Wall.  413;  fraudulent  transaction  completed  or 
Minn.  Linseed  Oil  Co.  v.  Palmer,  20  contemplated  by  the  managers,  in  con- 
Minn.  46S;  Miller  v.  Mobile,  47  Ala.  nection  with  some  other  party  or" 
166;  Hobbs  r.  Amandor  etc.  Co.,  66  Cal.  among  themselves,  or  with  other  share- 
161;  6.  c,  8  Am.  &  Eng.  Corp.  Cas.  249.  holders,  as  will  result  in  serious  injury* 

A  dissenting  stockholder  may  have  to  the  corporation  or  to  the  interests  0^ 
injunction  to  restrain  the  corporation  the  other  shareholders;  or,  third,  where 
from  using  its  powers  or  funds  for  an  the  board  of  directors  or  a  majority  of 
unauthorized  purpose  or  from  creating  a  them  are  acting  for  their  own  interest 
monopoly.  Stewart  t».  Erie  etc.  Transp.  in  violation  of  the  rights  of  other  stock- 
Co.,  17  Minn.  372;  Mozley  v.  Alston,  i  holders;  or,  fourth,  where  a  majority  of 
Ph.  798;  Simpson  v.  Westminster  P.  the  stockholders  themselves  arc  unlaw- 
H.  Co.,  8  H.  L.  717;  Kean  v.  Johnson,  fully,  in  the  name  of  the  corporation, 
I  Stock.  (N.J.)  401;  and  see  Gifford  v.  pursuing  a  course  in  violation  of  the 
New  Jersey  R.  &  T.  Co.  171.  rights   of  other  stockholders.     Hawes 

If  the  managers  of  a  corporation  are  f.  Oakland,  14  Otto  (U.  S.)  460. 
about  to  engage  in  an  enterprise  not  Rule  94  of  the  supreme  court  of  the 
contemplated  by  the  charter  or  to  apply  U.  S.  requires  each  complaint  filed  by 
its  funds  to  other  purposes  than  those  a  stockholder  for  relief  in  such  case  to 
specified  in  it,  a  court  of  equity  will  in-  state  that  the  plaintiff  was  a  stock- 
ier fere  by  injunction.     Smith  v.  Bangs,  holder  at  the  time  of  the  transaction, 

15  111. 399;  Simpsons.  Denison,  10  Hare  etc.,  that  the  suit  is  not  collusive,  and 
51 ;  Benman  r.  Rufford,  6  Eng.  L.  &  must  '*set  forth  with  particularity  the 
Eq.  R.  106;  Cherokee  Iron  Co.  V.Jones,  efforts  of  the  plaintiff  to  secure  such 
52  Ga.  276;  Cohen  v.  Wilkinson,  i  Mac.  action  as  he  desires  on  the  part  of  the 
&  G.  481;  Bagshaw  T'.    Eastern  Union  managing  directors,"  etc. 

R.  Co.,  7  Hare  114;  Beman  I'.  Rufford,  6        Where  the   relief   sought  is  purely 
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A  board  of  directors  or  a  majority  of  stockholders  cannot 
deviate  from  the  original  undertaking  against  the  dissent  of  the 
remaining  stockholders,  and  where  such  deviation  is  attempted, 
a  court  of  equity  will  restrain  the  wrong.* 

preventive  a  court  of  equity  will  not  lated^  but  real   and   persisted   in,  after 

continue  or  make  perpetual  an  injunc-  earnest  efforts  to  overcome  it."    Hawes 

tion  after  the  cause   for  which  it  was  t'.  Oakland,  104   U.    S.   450;  Dodge  z\ 

granted   has  been   removed  and   dam-  Woolsey,  x8  How.  (U.  S.)  331;  Foss  i». 

ages   to   the   rights  of  the   plaintiff  no  Harbottle,  2  Hare  461;  Mozley  r.    Als- 

lortger    exist.      Wiswell   v.   First    etc.  ton,  i  Ph.  790;  Gray  v.  Lewis^  L.  R.,  S 

Church,  14  Ohio  St.  32.  Ch.   App.    1035;    MacDougall    r.  Gar- 

An  injunction  will  not  be  granted  to  diner,  i  Ch.  Div.  13;  March  v.  Eastern 

stay     the     construction    of    a    public  R.  Co.,  40  N.  H.  548;  Peabody  v.  Flint, 

thoroughfare  unless  it  is  manifest  that  6  Allen  (Mass.)  52;  Brewer   v.    Boston 

both  the  company   in  constructing  its  Theatre,    104    Mass.    378;    Ilersey    v. 

works  is  transcending  its  charter  aud  Veazie,  24  Me.  9;  Samuel  v.    Holladay, 

that  the  party  injured  cannot  be  ade-  i  Woolw.  (U.  S.)  400;  McAleer  t-.  Mc- 

quately     cornpensated      in      damages.  Murray,  58  Pa.  St.  126;  Allen  t*.  Curtis, 

James^etc.  Co.  r.  Anderson,  12  Leigh  26  Conn.   456;    French   v.   Gifford,  30 

(Va.)  278;  Gartside  v.  East   St.  Louis,  Iowa    148;    Pratt    v.    Jewett,   9   Gray 

43  111.  47;  Ware  r.  Regents  etc.  Co.,  3  (Mass.)  34;  Greaves  v.  Gouge,  69  N.  Y. 

Ue  Gex  &  J.  212*,  Stewart  v.  Little  M.  154;   Tuscaloosa   Mfg.   Co.   v.  Cox,  68 

R.  Co.,  14  Ohio  353.  Ala.  71.     See  further  to  the  same  effect,, 

1.   Beman  r.  Rufford,  i  Sim.  (N.  S.)  Dimpfell  v.  Ohio  etc.  R.  Co.,  no  U.  S. 

564;  Searsf  T'.  Hotchkiss,  25  Conn.  171;  209;    Merchants   &   Planters'    Line  v. 

Wiswell      V.    First    etc.    Church     14  Waganer,  71  Ala.  581;   s.  c,  5  Am.  & 

Ohio     St.     31;     Simpson     v.     West-  Eng.  Corp.  Cas.  102. 
minster  P.  H.  Co.,  8  IL  L.  717;  Moz-         Where  a  corporation,  by  contract  not 

ley    V.    Alston,    i    Ph.    798;  Kean   v,  impeached,  acquires  a  majority  of  the 

Johnson,    i  Stock.  (.N.  J.)  401;  Stew-  capital  stock   of  another  corporation, 

art  r.  Erie  etc.  Transp.  Co.,  17  Minn,  and  through  the  control  thus   acquired 

372;  Gifford  r.  New  Jersey  etc.  R.  Co.,  elects  new  directors,  and  the  latter  cor- 

2  Stock.  (N.  J.)    171;  World  Mut.  Ins.  poration    fails  to   fulfil   its  part  of  the 

Co.  V.  Bund  *'Hand  in  Hand,"  47  How.  contract,  the  stockholders  of  the  former 

Pr.  (N.  Y.)  37;  Smith  zk  Bangs,  15  111.  company,  on  the  sole  ground   that   the 

400;  111.  etc.   R.  Co.   r.  Cork,    29  III.  acts  of  such  directors  are  highly   detri- 

237;  Kean  v.  Johnson,  1   Stock.  (N.J.)  mental  to  the  property  and   interests  of 

401.  the  company,  will  not  be  entitled  to  an 

In  Detroit  x\  Dean,  106  U.  S.  537;  s.  injunction  against  their  further  acting 

c,  I  Am.  &  Eng.   Corp.   Cas.   327,  the  as   directors  and   officers,  and   the  apr 

court  observes:  "A  single   stockholder  pointment  of  a  receiver  of  the  property, 

in  a  corporation    has   undoubtedly   the  Converse  v.  Dimock  (N.  Y.),  6  Am.  &. 

same  right  to  institute   legal   proceed-  Eng.  Corp.  Cas.  418. 
ings  against  the  corporation  for  the  pro-         In  Kean  v.  Johnson,  i  Stock.  (N.  J.) 

tection   of  his   individual   rights  that  a  401.     It  is  said    (p.  408):  ^'Nothing  i& 

third  party  not  a  stockholder  possesses;  more  certainly   settled   than   that   any 

but  when  he  resorts  to  such  proceedings  fundamental  alteration  of  a  charter,  or 

to  protect,   not  simply    such   interests,  material  deviation  from  or  extension  of 

but  the  property  and  fights  of  the  cor-  a  road  in  the  case   of  road   companies, 

poration  against  the   action  or   threat-  interferes  with  the  rights  of  the  corpo- 

ened  action  of  third   parties,  thus   as-  rators,  and  no  majority,  however  large, 

suming  duties  properly  devolving  upon  can  compel  any  individual   stockholder 

its    directors,    he    must   show   a   clear  to  submit." 

breach  of  duty  on  their  part  in  neglect-        The  leading  case   on    this   subject  is 

ing   or   refusmg   to   act   in  the  matter,  Natusch  v.  Irving,  Appendix   to   Gow 

amounting  to  such  grossly  culpable  con-  on  Partnership,  wliere  the  partners  in  a 

duct  as  would  lead  to  irremediable   loss  joint   stock  association    had   offered  to 

to  him  if  he  were  not  permitted  to  bring,  pay  back  alk  that  the  plaintiff  had  paid, 

the  matter  before  the  courts.  And  8uch  with  interest,  etc.     The  Chancellor 

aeglect  and  refusal  mubt  not  be   simu-  says:  *'It   is   the   right  of  a  partner  to 
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The  jurisdiction  of  equity  over  the  property  of  corporations 
cflfcctcd  with  a  trust,  applies  to  ecclesiastical  as  well  as  to  lay 
corporations.* 

An  injunction  will  be  granted  to  prevent  the  franchise  of  a 
corporation  from  being  destroyed,  as  well  as  to  restrain  a  party 
from  violatinj[j  it  by  attempting  to  participate  in  its  exclusive 
privileges.*  Where  a  corporation  have  the  power  of  doing  an 
act,  at  their  discretion,  equity  will  not  interfere  with  the  lawful 
exercise  of  the  discretion.     It  must  infer  fraud  to  interpose.' 

A  United  States  circuit  court  cannot  interfere  by  injunction,  at 
the  instance  of  a  corporation  organized  under  the  laws  of  another 
State,  and  prevent  any  necessary'  step  from  being  taken,  under 
the  statute  of  the  State  in  which  such  court  is  located,  in  the 
creation  of  a  corporation  bearing  the  same  name  as  the  foreign 
corporation.* 

Q))  Expulsion, — The  chancellor  may  perpetually  enjoin  a  cor- 
poration from  expelling  a  member  on  account  of  particular  acts 
of  his,  alleged  to  be  in  violation  of  its  constitution;*  and  where 

hold  his  associates  to  the  specified  pur-  mation  we  find  that  it  states  that  which 
poses  while  the  partnership  continues,  bevond  all  doubt  would  constitute  a 
and  not  to  rest  upon  indemnities  with  great  abuse  of  this  property,  and  there- 
respect  to  which  he  had  not  contracted  tore  a  breach  of  trusL  Nothing  more 
to  enijajje  in."  is  required  to  bring  the  case  within  the 
It' the  managers  of  a  corporation  are  jurisdiction  of  the  court  of  chancerv." 
about  to  engage  in  an  enterprise  not  2.  Osborn  r.  Bank  of  U.  S.,9  Wheat 
contemplated    hy    the    charter,   or    to  (U.  S.)  738. 

apply  its  funds  or  credit  to  other  pur-  8.  Semmes  v,  Columbia,  19  Ga.  471- 
poses  than  those  specified  in  it,  a  court  Notice. — Though  the  operations  of 
of  equity  will  interfere  by  injunction.  large  companies  ought  not  ordinarilv  to 
Smith  t'.  Bangs,  15  111.  400;  111.  etc.  R.  be  arrested  by  injunction  without  notice, 
Co.  t'.  Cook,  29  111.  237.  yet  it  Is  a  matter  resting  in  the  sound 
The  directors  of  a  trading  corpora-  discretion  of  the  court,  and  if  a  master 
tion  may  be  restrained  from  mismanag-  allows  such  an  injunction  without 
ing  the  business  of  the  corporation  notice,  the  chancellor  will  not,  of  courbe, 
or  wasting  its  funds.  Sears  i\  llotch-  dissolye  it.  though  he  might  have  exer- 
kiss,  25  Conn.  170.  cised  the  discretionary  power  differ- 
Where  a  mutual  life  insurance  com-  ently.  Perkins  r.  Collins,  3  N.  J.  Eq. 
pany  had  entered  into  a  contract  with  (2  Green)  482.  See  Capncr  r.  Flcm- 
the  defendant,  a  social  corporation,  to  ington  Mining  Co.,  3  N.  J.  Eq.  (2 
insure  all  of  its  members,  etc.,  and  to  Green)  467. 

grant  to  the  defendant  certain   commis-  4.  Lehigh  Valley  Coal  Co.  v.  Hamb- 

sions  and  allowances  for  procuring  bus-  len,  8  Am.  &  Eng.'Corp.  Cas.  (111.)  201. 

iness,  the  contract  to  continue  as   long  5.  Society  of  Italian   Union  etc.  v. 

as   a   single  policy   remained  in   force.  Montedonico    (Ky.;,   4    Am.   &  Eng. 

After   the   defendant   had   effected  in-  Corp.  Cas.  22.     Telegraph  Co.  r.Dav- 

fiurance  on  about  1,500  of  its   members  enport,  97  U.  S.  369;   Sloman  r.  Bank 

it   sought   to   transfer    its    business   to  of  England,  14   Sim.  475:  Johnson  r. 

another  insurance  company,  and  under  Renton,  L.  R.,  9  Eq.    I5i;   Taylor  r. 

the  facts  set   forth    in    the   opinion  was  Midland  R.  Co.,  29  L.J.,  Ch.  731  ;*f- 

enjoined  from  doing  so.       World    Mut.  8    H.  L.    C.  751;    Cottam   r.    Eastern 

etc.  Co.  T'.  Bund  "Hand   in    Hand,''   47  Counties  R.  Co.,  i  J.  &  H.  243. 

How.  (N.  Y.)  Pr.  37.  *  But  an  injunction  will  not  usuaUrhe 

1.  Atty.  Gen.  v.  St.  John's   Hospital,  granted   to  restrain   the   unlawful  dis- 

2  l>e  G.  J.  &  S.  621 ;  Parr  v.  Atty.  Gen.,  franchisement  of  a  member  of  a  corpo- 

8  CI.  &  Fin.  409.     In  the  latter  case  it  ration.     Fisher  v.  Board  of  Trade,  80 

18  said  (p.  433;:  "Looking  at  the  infor-  III.  85;  Baxter  r.  Board  of  Trade.  %l 

95(5 


PriTate  Corporatioiii.                 INJUNCTIONS.  Private  CwrporationB. 

a  corporation  has  been  enjoined  from  expelling  a  member,  but 
proceeds  to  expel  him  in  disregard  of  the  injunction,  it  is  not 
only  liable  to  the  court  for  contempt,  and  to  the  injured  member 
for  damages,  but  the  act  of  expulsion  is  also  null  and  void.* 

{c)  Election  of  Officers, — A  bill  in  equity  for  an  injunction  can- 
not be  maintained  for  the  purpose  of  determining  the  question 
of  the  contested  election  of  directors  of  a  railroad  company.* 

111.  147;  Sturges  T'.  Board  of  Trade,  86  hibit.  Webb  v.  Ridgely,  38  Md.  364. 
111.441;  Gregg  t'.Massachu setts  Medical  Where  an  injunction  was  sought  to 
Society,  III  M^ss.  185;  Thompson  v,  prevent  certain  holders  of  stock  from 
Tammany  Soc,  17  Hun  (N.  Y.)  305;  transferring  their  shares,  or  from  voting 
Rorke  f.  Russell,  2  Lang.  (N.  Y.)  244;  thereon  at  the  next  election  for  direct- 
Van  Ranst  V.  New  York  College,  4  ors,  to  be  held  three  days  after  the  bill 
Hun  (N.  Y.)  620.  But  sec  Fisher  v.  was  filed,  the  injunction  was  denied,  as 
Keane,  L.  R.,  11  Ch.  Div.  353.  it  might  change  the  result  of  the  elec- 

1.  Society' etc.  r.  Montedonico  (Ky.),  tion  and  consequent  control  of  the 
4  Am.  &  Eng.  Corp.  Cas.  22.  companv's  business,  and  would  deprive 

Hilliard  on  Inj.,  p.  176,  says:  "Where  stockholders  of  the  right  to  vote  with- 
an  injunction  is  issued  to  restrain  indi-  out  giving  them  an  opportunity  to  be 
viduals  from  particular  acts  in  pais  a  heard.  Milles  r,  Parrish,  14  N.  J.  Eq. 
violation  of  the  order  by  them  will  380.  Where  it  is  not  claimed  that  the 
render  them  liable  for  a  contempt,  and  plaintiff  will  be  deprived  of  any  pecun- 
also  render  the  act  voidable  as  between  iary  advantages  by  the  admission  of 
all  parties  to  the  act,  as  well  as  those  new  members  an  injunction  may  be  de- 
claiming under  it  who  are  chargeable  nied.  Thompson  v,  Tammany  Soc,  17 
with  notice,**  fi7i«^  Taylor  r.  Hopkins,  Hun  (N.  Y.)  305. 
40  111.  442.  Change   of    Corporate   Powers. — An 

2.  New  England  Mut.  Life  Ins.  Co.  injunction  will  not  be  allowed  to 
V.  Phillips,  13  Am.  &  Eng.  Corp.  Cas.  restrain  a  corporation  from  applying  to 
(Mass.)  104.  the    legislature    for    a    change    of   its 

Corporate  Elections. — An  election  of  powers  upon  the  ground   that  in  the 

directors  of  a  corporation  of  less  than  opinion  of  the  complaining  shareholders 

one  half  of  the  shares  of  a  corporation  the.  proposed  legislation  is   expedient, 

was  held  to  be  valid,  where  the  other  In  re  London,  Chatham  &  Dover  Ry. 

stockholders  were  enjoined  from  voting  Arrangement   Act,  L.   R.,  5   Ch.  671. 

on   their   shares.     Brown   v.  Pac.  etc.  But  where  it  is  attempted  to  use  corpo- 

Co.,  5  Blatchf.  (U.  S.)  525.  rate  funds  for  defraying  the  expenses  of 

A  stockholder  may  bring  an  action  such  an  application,  and  for  procuring 

against  a  corporation  to   procure   the  an  extension   of    the   business   of   the 

cancellation  of  certain  stock  alleged  to  company  beyond  the  legitimate  objects 

have  been  issued  without  lawful  author-  for  which  it  was  constituted,  an  injunc- 

ity,  and  to  restrain  the  holders  of  such  tion  may  be  allowed  at  the  suit  of  the 

stock  from  voting   thereon.     Wood  r.  sharehofders  to  prevent  such  improper 

Church   Building    Ass'n,   63    Wis.    9.  diversion   of   the    funds.      Stevens    v. 

But  where  no  steps  have  been  taken  to  South    Devon    R.   Co.,    18    Beav.  48; 

declare  the  excess  of  stock  void  a  pre-  Munt  x/.  Shrewsbury  R.  Co.,  13   Beav. 

liminary  injunction  will  not  be  granted  i;    Simpson   f.  Denison,  10   Hare   62^ 

to  prevent  a  stockholder   from   voting  Spackman    v.    Lattimore,    3    Gif.    i6f 

thereon.     Reed  v.  Jones,  6  Wis.  680.  Vance   v.  East   Lancashire   R.  Co.,  3 

Where  the  bill  charged  that  transfers  Kay  &  J.  50;  Great  Western  R.  Co.  t*. 

of  stock  had  been  fraudulently  made  Ru'shout,   5   De  G.  &  Sm.  290;  Atty. 

for   the   purpose   of  fraudulently  con-  Gen.  i*.  Commissioners  of  Kingstown,  1 

trolling  an  election  to  certain  persons,  R.  7.  Eq.  383;  Telford   v.  Metropolitan 

"as  appears  from  a  list  of  the  stock-  Board  of  Works,  L.  R.,  13  Eq.  574. 

holders  furnished"  by  the  president  (a  Merger. — The  articles  of  association 

defendant),  and  praying  for  an  injunc-  of  a  company  prohibited  the  union  or 

tion  against  voting  on  said  stock,  the  consolidation' of  the  company  with  any 

court    held    that    injunction    was    the  other,  without  the  consent  of  a  majority 

proper  remedy,  and  the  list  above  re-  qf  the  stockholders.     In  such  a  case  a 

ferred  to  need  not  be  filed  as  an  ex-  merger  of   the    company   in    another, 
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(d)  Ultra  Vires, — A  court  of  chancery  will  interfere  to  prevent  a 

disposition  of  the  property  of  a  corporation  for  other  than  cor- 
porate purposes,  or  in  any  way  exceeding  the  legitimate  scope  of 
their  authority.* 

ie)  Corporate  Name. — A  corporation   may  acquire   a  property 

right  to  the  use  of  a  name,  other  than  its  original  corporate  name, 

as  a  trade  mark,  or  as  incidental  to  the  good  will  of  a  -business, 
as  well  as  an  individual ;  and  if  it  has  acquired  such  a  right,  it 
cannot  be  deprived  thereof  by  the  assumption  of  such  nanie  sub- 
sequently by  another  corporation,  whether  the  latter  selects  its 
name  by  the  act  of  corporators  who  organize  under  the  general 
laws  of  the  State,  or  the  name  is  selected  for  it  in  a  special  act 
by  a  legislative  body.* 

without  the  consent  of  the  stockhold-  the  directors  of  a  corporation,  who  are 

ers,   is,  as  to  those  who  do  not  agree,  charged   with   issuing  illegal  stock  in 

utterly    beyond     the     powers    of    the  excess  of  the  actual  capital,  should  not 

executive  committee  and  directors;  and  extend  beyond  the  transaction  inques- 

if  the  union  has  not  been  substantially  tion  and  enjoin  dealings   in  the  genuine 

-executed  by  a  transfer  of  property,  and  stock  unless  special  necessity  is  shown. 

by  a  larger  number  of  the  stockholders,  Fisk   v.  Chicago  etc.  R.   Co.,  53  Barb. 

it    will    be    enjoined    until     the    final  (N.  Y.)5i3;s.   c,  4  Abb.   Pr.  (N.  Y.) 

hearing    of    the   case.      Blatchford    v.  N.  S.  378;  36  How.  Pr.  (N.  Y.)  20. 

Ross,  54  Barb.  (N.  Y.)  42.  1.   Kean   xk  Johnson,   9  N.  J.  Eq.  i 

DUlgence  Required. — If  a  stockholder  Stock.  401 ;  Salomons  t'.  Laing,  12  Beav. 

would   have    a  remedy   by  injunction  339;  Colman   v.   Eastern  Counties  R. 

against   a  departure  from  the  original  Co.,  10  Beav.  339;  Atty,  Gen.  v.  Great 

objects  of  the  incorporation,  he  must  be  N.  R.  Co.,  i  Dr.  &  Sm.  154;  Pickering 

prompt  and  vigilant  in  the  assertion  of  v.  Stephenson,  L.   R.  14  £q.  322;  Hut- 

his   rights.      Chapman   v.    Mad  River  ton  v.  Scarborough,  Cliff  Hotel  Co.,  13 

etc.  R.  Co.,  6   Ohio   St.   120;  Gray  v.  W.  R.  631;  affirming   s.  c,  13  W.  R. 

Chaplin,    2     Russ.     126;    Gregory    X'.  574;  2  Drew.  &   Sm.  514;  Kemahanr. 

Patchett,  33  Beav.  595;  Kent  v.  Jackson,  Williams,  L.  R.,  6  Eq.  228;  McDonnell 

14  Beav.  367;  Flooks  f.  South  Western  t'.   Grand   Canal   Co.,  3    Ir.  Ch.  578; 

R.   Co.,    1    Sm.   &    Gif.    142.      Or    to  Mannsell  r.  Midland  R.  Co.,  i  Hem.  & 

entitle  him  to  relief  in^equity  against  a  M.  130;  Beman  t*.  Rufford,  6  Eng.  Law 

wrongful  diversion  of  corporate  funds  &  Eq.    R.  106;   Cohen    x\  Wilkinson,  i 

or  other  misconduct  on  the  part  of  the  Mac.  &  G.  4S1;    Simpson   v.  Denison, 

company.     Kent   v.  Jackson,  14   Beav.  10    Hare    ^i;    Cherokee   Iron    Co.  r. 

367;  Gregory  v.  Patcnett,  33  Beav.  595;  Jones,  52  Ga.  276. 

Chapman   ti.  Mad   River  etc.  R.  Co.,  6  2.    In      Goodyear    Rubber    Co.    r. 

Ohio  St.  119;  Goodin  v.  Cincinnati  etc.  Goodyear  Rubber  Mfg.  Co.,  8  Am.  & 

Co.,  18  Ohio  St.  169;  Chapman  v.  Mad  Eng.   Corp.  Cas.    (X.  Y.;   317,  it  was 

River    etc.   R.   Co.,   6    Ohio   St.    136;  held  that  the  ''Goodyear  Rubber  Co" 

Watts's  Appeal,  78  Pa.  St.  370.  was  entitled  to  an  injunction  restrain- 

An  injunction  will  be  refused  in  behalf  ing  the  defendant  from  using  the 
of  shareholders  of  a  railway  company,  name  *'  Goodyear*s  Rubber  Mfg.  Co." 
seeking  to  restrain  its  construction  up-  In  Newby"  v.  Oregon  etc.  R.  R- 
on  the  ground  that  the  time  has  ex-  Deady  609,  ft  was  >&<•/</ that  a corpoi-ate 
pircd  within  which  it  should  be  com-  name'is  a  necessary  element  of  the  ex- 
pleted  when  there  has  been  long  ac-  istence  of  a 'corporation,  and  the  right 
quiescence  on  the  part  of  plaintiffs,  to  its  exclusive  use  will  be  protected  to 
and  in  such  case  a  shareholder  is  bound  the  same  extent,  and  upon  the  same 
by  the  acquiescence  of  one  from  whom  principles,  that  individuals  are  pro- 
he  has  purchased  his  shares,  although  tected  in  the  use  of  trade  marks.  £-« 
he  himself  is  chargeable  with  no  delay,  parte  Walker,  i  Tenn.  Ch.  97. 
Flooks  V.  South  Western  R.  Co.,  i  Sm.  In  Holmes  r.  Holmes  etc.  Mfg.  Co., 
&  Gif.  142.                                              •  37  Conn.  278,  it  was  held  that  courts  of 

Illegal  Stock. — An  injunction  against  equity  may  afford  relief  in  such  cases, 
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(y)  Violation, — Where  an  injunction  is  issued  against  a  corpora- 
tion, the  officers,  who  neither  do  anything  in  violation  of  it,  nor  by 
concealment  of  the  fact  that  it  has  been  issued,  conduce  to  such 
violation,  cannot  be  held  liable  for  a  breach  of  it.^ 

42.  Municipal  Corporations. — An  injunction  will  not  be  granted 
to  restrain  the  action  of  a  municipal  corporation,  unless  its 
officers  be  clearly  acting  in  excess  of  the  powers  granted  by 
law;*  or  exercising  its  authority  over  a  district  to  which  such 

on   the  ground   of   the  injury   to  the  Barb.  (N.  Y.)  244;  Christopher  v.  New 

party    aggrieved,    and   the    imposition  York,  13  Barb.  (N.  Y.)  507;  Lumsden 

upon   the  public,  independent  of    the  v.   Milwaukee,  8   Wis.  485;    Lutes    x\ 

question  whether  there  is  any  fraud  or  Briggs,  5  Hun  (N.  Y.)  67;  Dudley  v. 

evil  intent.  Frankfort,  12  B.  Mon.  (K3'.)  610. 

An  injunction  will  not  lie  at  the  suit  Founded  In  TruBt. — Where  a  com- 
of  a  corporation  to  restrain  persons  plainant  alleged  that  the  mayor,  alder- 
from  adopting  and  using  the  same  cor-  men  and  commonalty  of  the  city  of 
porate  name,  if  the  complainant  has  a  New  York  had  granted  to  the  defend- 
remedy  at  law.  London  etc.  Soc.  v,  ants  permission  to  construct  a  railroad 
London  etc.  Ins.  Co.,  11  Jur.  938.  commencing  on  the  second  avenue  and 
>linckley  v.  Breen,  17  Am.  &  Eng.  thence  running  through  other  avenues 
Corp.  Cas.  (Conn.)  294.  and  streets  ol  said  city,  which  grant 
A  suit  for  an  injunction  to  save  the  was  of  great  value;  that  it  was  obtained 
equitable  and  beneficial  rights  of  a  by  the  defendants  without  their  paying 
school  district,  by  preventing  rival  anything  therefor  to  the  city,  and  that 
pai^es,  each  claiming  to  be  committee-  if  the  same  had  been  offered  for  sale,  or 
men,  from  making  contracts  in  its  if  the  railroad  had  been  made  by  the 
name,  should  be  brought  by  the  dis-  corporation  and  maintained  and  used 
trict,  or  perhaps  by  a  tax  payer  of  the  for  the  benefit  of  the  city,  it  would  have 
district;  but  a  suit  for  an  injunction  by  produced  large  profits  and  returns  , to 
individuals  having  no  personal  interest  the  corporation,  which  allegations  were 
in  the  matter  in  controversv,  except  as  not  denied;  and  it  was  admitted  that 
the  right  to  an  office  is  involved,  cannot  the  plaintiff  was  a  property  holder  and 
be  maintained.  Hinckley  v,  Breen,  17  tax  payer  in  the  city  to  a  large  amount. 
Am.  &  Eng.  Corp.  Cas.  (Conn.)  294.  Held^  that  the  corporation  in  making 
1.  Trimmer  v,  Penn.  etc.  R.  Co.,  36  the  grant  had  been  guilty  of  such  a 
N.J.  Eq.  .^11.  •breach  of  trust  as  called  for  the  inter- 
s'. Sherlock  v.  Winnetka,  59  111.  389;  position  of  the  court,  and  that  an  in- 
8.  c  68  111.  530;  Hill  V.  Kensington,  1  junction  should  be  issued  to  prevent 
Pars..  (Pa.)  501;  West  Phila.  R.  Co.  v.  the  construction  of  the  railway.  Stuy- 
Pcrkins,  4  Brewst.  (Pa.)  173;  reversing  vesant  v.  Pearsall,  15  Barb."  (N.  Y.) 
s.  c,  30  Leg.  Int.  (Pa.)  100;  Little  v,  244;  MilhanT'.Sharp,i5  Barb.(N.Y.)i93. 
Harrisburg,  4  Leg.  Opin.  (Pa.)  431;  Where  an  act  is  clearly  illegal,  and 
Ford  V.  West  Pittston,  6  Luz.  L.  Reg.  where  the  necessary  effects  of  such  act 
(Pa.)  54;  Lutes  v,  Briggs,  5  Hun  (N.  will  be  to  injure  or  impose  a  burthet^ 
Y.)  67;  Roberts  v.  New  York,  5  Abb.  upon  the  property  of  any  corporator, 
(N.  Y.)  Pr.  41;  Patton  r.  Stephens,  14  there  is  enough  to  warrant  the  interfer- 
Bush  (Ky.)  324;  Brown  x\  Concord,  ence  of  the  court.  Christopher  t*.  New 
56  N.  If.  375;  Agricultural  Joint  Stock  York,  13  Barb.  (N.  Y.)  567;  Hays  r. 
Co.  r.  Barr,  55  Ind.  30;  Dent  v.  Cook,  Jones,  27  Ohio  St.  218.  See  Linden  v, 
45  Ga.  323;  Perry  v.  Kinnear,  42  111.  Case,  46  Cal.  171. 
160;  Col  ton  r.  Hanchett,  13  111.  615.  InBtances. — A  county  board  has  no 
And  see  English  t'.  Smock,  34  Ind.  115;  authority  to  make  an  appropriation  of 
Schumm  v,  Seymour,  9  C.  E.  Green  any  sum  out  of  the  general  fund  of 
(N.  J.)  143;  Beauchamp  v.  Board  of  their  county  for  the  erection  of  a  school 
Supervisors,  45  111.  274.  building;  and  if  made  its  payment  may 
Jnrlsdlctlon. — Courts  of  equity  have  be  enjoined  in  an  action  for  that  purpose 
power  to  restrain  the  proceedings  of  by  a  tax  payer  of  such  county.  Roth- 
municipal  corporations  at  the  suit  of  rock  v.  Carr,  55  Ind.  334;  Warren  Co. 
citizens.  Milhan  v.  Sharp,  15  Barb.  etc.  Co.  i*.  Barr,  55  Ind.  30;  Pope  r. 
(N.  Y.)  193;  Stuy vesant  v,  Pearsall,  15  Halifax,  12  Cush.  (Mass.)  410. 
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jurisdiction  has  not  been  legally  extended;^  or  doing  an  act  in 
violation  of  a  statute.*  So  a  municipal  expenditure,  under  a 
void  ordinance,  will  be  enjoined  at  the  suit  of  tax  payers.* 

Mere  irregularities  in  the  assessment  of  a  tax,  however,  do  not 
warrant  the  issuing  of  an  injunction  to  restrain  the  collection 
thereof.* 

Notice  of  some  kind  must  be  given  to  a  property  owner,  and 
an  opportunity  given  him  to  be  heard  before  an  assessment  upon 

The  common  council  has  no  Greene  v.  Mumford,  5  R.  L.  472; 
authority  to  purchase  lands,  erect  Hughes  v.  Kline,  30  Pa.  St.  227;  Clin- 
buildings  and  issue  bonds  pledging  the  ton  etc.  Co.'s  App..  56  Pa.  St.  315; 
corporate  property  and  the  faith  of  the  Jones  t'.  Summer,  27  Ind.  510;  Center 
corporation,  for  any  but  municipal  pur-  etc.  Co.  f.  Bladk,  32  Ind.  468;  Ottawa 
poses.  Where  the  design  in  purchasing  v.  Walker,  21  111.  605;  Chicago  etc.  R. 
the  land,  erecting  the  buildings  and  Co.  v.  Frary,  22  111.  34;  Metz  v.  Ander- 
issuing  the  bonds  is  for  private,  to  the  son,  23  111.  463;  State  v.  Bremond,  3$ 
exclusion  of  corporate,  purposes  and  for  Tex.  116;  Marklot  v,  Davenport,  17 
private  gain,  it  is  a  gross  breach  of  Iowa  379;  West  v.  Whitaker,  37  Iowa 
trust,  a  fraud  upon  the  law  and  the  tax  598;  O'Neal  v.  Virginia  etc.  Co.,  18 
payers  of  the  municipality,  and  a  court  Md.  i ;  Mills  v.  Glcason.  1 1  Wis.  470; 
of  equity  will  take  cognizance  of  such  a  Mills  v.  Johnson,  17  Wis.  598;  Law- 
case.  Sherlock  v.  Winnetka,  59  111.  rence  ?'. -Kil lam,  11  Kan.  499;  Merrill  r. 
3«/);  s.  c,  68  III.  530.  Gorham,   6   Cal.  41;    Savings  &  Loan 

1.  Pittsburgh's  Appeal,  79  Pa.  St.  Soc.  v.  Ordway,  38  Cal.  679;  Albany 
317.  etc.    R.    Co.    V.    Auditor  Greneral,  37 

2.  Cummings  v.  Shable,  i  Phila.  Mich.  391;  Hallenbeck  r.  Hahn,  2  Neb. 
(Pa.)  492;  Long  V.  Dickinson,  31  Leg.  377;  Iowa  etc.  Co.  r.  Sac.  Co.,  39  Iowa 
Int.  (Pa.)  36.  124;    Rockingham    Savings    Bank    r. 

•3.  Sank  v.   Phila.,  4   Brewst.    (Pa.)  Portsmouth,   52    N.    H.   17;   Brown  r. 

^Z^'*  ^*  c-'  S  Phila.  (Pa.)    117;  Roumfort  Concord,  56  N.  H.  379;    Floyd   v.  Gil- 

V.  Harrisburg,  i    Leg.  Opin.  (Pa.)  loi.  brath,  27  Ark.  675;  Nlurphy   r.  Harri- 

Crampton   v.    Sabriskie,    loi     U.    S.  son,  29  Ark.  340;  Finnegan  v.  Fernan- 

601;    Gifford  V.  N.  J.   R.  Co.,   10  N.  dina;  15  Fla.  379;    Western   R.  Co.  v. 


338;  Stevens  v.  Railroad  Co.,  29  Vt.  mer,  10   Neb.   211;    Burlington  etc.  R. 

546;  Webster  v.  Harwinton,  32   Conn.  Co.  v.  Seward  Co.,  10   Neb.  211;   Burt 

131;  Terrett  v.  Sharon,  34  Conn.   105;  r.    Auditor    General,    39    Mich.    126; 

Merrill   v,   Plainfield,  45   N.   H.    126;  Powers  v.  Bowman,  53  Iowa  359;  Bur- 

Normand   v.    Otoe    Co.,  8    Neb.    18;  lington  &  M.  R.  R.Co.v.  SalineCc,  12 

Oliver  v.  Keightley,  24  Ind.  514;  Drake  Neb.  396;  s.  Cm7  Am.  &  Eng.  R.  R.  Gas. 

r.  Phillips,  40  111.  388;  Grant  v.  Daven-  347;  Archer  v.  Terre  Haute  etc.  R.Cc, 

•port,  36  Iowa  396;   Hooper  v.  Ely,  46  102  111.  493;  s.  c,  7  Am.  &  Eng.  R.  R. 

Mo.   505;   Douglass   v,  Placerville,  18  Cas.  249. 

Cal.  643;  Patterson  v.  Bowes,  4  Grant        Equity  will  not  enjoin  the  assessment 

(Can.)  170;  West  Gwillimbury  7'.  Ham-  of  taxes  for  rnere   irregularities  in  the 

ilton  R.  Co.,  23  Grant  (Can.)  383.  exercise    of   a    constitutional      taxing 

A  court  of  equity,  on  the  com-  power,  or  for  excess  in  the  amount  of 
plaint  of  a  tax  payer,  will  enjoin  the  the  tax  unless  it  is  alleged  and  proved 
payment  of  and  cancel  county  warrants  that  a  tender  has  been  made  of  all  taxes 
illegally  drawn  on  the  treasurer  by  which  ought  lawfully. to  be  paid  with- 
order  of  the  board  of  supervisors,  out  demanding  a  receipt  in  full.  Gil- 
Andrews  r.  Pratt,  44  Cal.  309.  See  lette  v.  Denver  (Colo.),  7  Am.  &  Eng. 
also  Colton  v.  Hanchett,  13  111.  615;  Corp.  Cas.  234.  See  also  Crampton  i'. 
Perry  v.  Kinnear,  42  111.  160;  Beau-  Zabriskie,  loi  U.  S.  601;  Gifford  r. 
champ  V.  Board  of  Supervisors,  45  111.  N.J.  R.  Co.,  10  N.  T.  Eq.  171;  Balti- 
274.  more    v.    Gill,    31    Md.  375;  Wade  v. 

4.  Dodd  V.  Hartford,  25   Conn.  232;  Richmond,  18  Gratt.   (Va.)  583;  Page 
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his  property  becomes  finally  and  irrevocably  fixed.*  But  if  he 
allows  municipal  improvement  to  be  carried  out  in  front  of  his 
premises  without  objection,  he  cannot  obtain  injunction  to  re- 
strain collection  of  assessment  for  want  of  notice  to  him,  without 
paying  the  amount  by  which  his  property  is  benefited.* 

City  councils  must  order  and  direct  the  making  of  street  im- 
provements by  ordinance,  and  not  by  resolution  merely.  Pro- 
ceedings taken  and  assessments  laid  in  pursuance  of  such  resolu- 
tion are  void,  and  cannot  be  ratified  and  confirmed  by  a  subse- 
quent ordinance  regularly  passed  for  the  purpose.  A  party, 
against  whose  property  assessments  are  levied  for  street  improve- 

• 

V,  Allen,  58  Pa.  St.  338;  Stevens   t'.  R.  stream,  and  thus  diminishing  his  power, 

Co.,  29*  Vt.  546;  Webster  t».  Harwinton,  he  creates  an  equitable  estoppel,  so  that 

3^   Conn.   131;  Terrett  v.   Sharon,  34  he  will  not  be  protected  by  injunction, 

Conn.  105;  Merrill  v.  Plainfield,  4s  N.  but  will  be  left  to  assert  his  rights  at 

II.  126;  Normand  v.  Otoe  Co.,  8   Neb.  law.     Logansport  i\  Uhl,  99  Ind.  531; 

18;   Oliver  f.   Keightley,  24  Ind.  514;  s.  c,  8  Am.  &   Eng.  Corp.  Cas.  621; 

Drake  v.  Phillips,  40  111.  388;  Grant  v.  Goodin  v,  Cincinnati  etc.  Co.,  18  Ohio 

Davenport,  36  Iowa  396; .  Ilooper    v.  St.    169;    Birmingham    Canal    Co.    t*. 

Ely,  46  Mo.  505;    Douglass   v.   Placer-  Lloyd,  18  Yes.  Jr.  514;  Rochdale  Canul 

ville,  18  Cal.  643;  Patterson  v.  Bowes,  4  Co.  v.  King,  2   Sim.,  K.  S.  78;  Thomas 

Grant  (Can.)  170;    West   Gwillimbury  v.  Woodman,  23  Kan.  217;  s.  c,  33  Am. 

T'.  Hamilton  R.  Co.,   23   Grant  (Can.)  Rep.  156;  Burden  v.  Stein,  27  Ala.  lo^; 

383.  Morris  etc.  R.  Co.  r.  Prudden,  20  N.  J. 

i.  Santa  Clara  Co.  t».  Southern  Pac.  Eq.  53o;Joncs  i'.  Newark,  3  Stock.  (N. 

R.  Co.  (Cal.),  13  Am.  &  Eng.  R.  R.  Cas.  J.)  452;  Bowman  v,  Wathen,42  U.  S.  ( i 

182;   Thomas  t*.  Gain,  35    Mich.  155:  How*.)   189;  Blanchard  v.  Doering,  2"^ 

Butler  V.   Saginaw   Co.,  26  Mich.  22;  Wis.  200;  McQuiddy  r.  Ware,  20  Wall. 

Paul  V.  Detroit, 32  Mich.  108;  Philadel-  (U.  S.)  14;  Haight  v.  Price,  21   N.  Y. 

phia  V.  Miller,  49  Pa.  St.  440;  Patten  xk  241;  Logansport  v.  La  Rose,  99  Ind. 

Green,  13  Cal.  325;  Gatch  x\  Des  Moines,  117. 

63  Iowa  718;  8.  c,  3  Am.  &  Eng.  Corp.  In  Traphagen  v.  Jersey  City.  29  N.  J. 

Cas.  622.  Eq.  206,  it  is  laid  down  that  where  an 

2.  Barker  v.  Omaha,  16  Neb.  269;  s.  injunction  to  restrain  the  completion  of 
c.,7  Am.&Eng.  Corp.  Cas.  293;  Hellen-  a  public  improvement  is  sought  the 
kamp  T'.  Lafkyette,  30  Ind.  192;  Evans-  plaintilf  must  not  only  show  that  some 
ville  r.  Pfisterer,  34  Ind.  36;  Lafayette  right  secured  to  him  has  been  violated, 
T'.  Fowler,  34  Ind.  140;  Sleeper  t*.  BuI-  and  that  he  has  no  other  adequate  rcm- 
len,  6  Kan.  300;  Motz  v.  Detroit,  18  edy,  but  he  must  also  apply  promptly, 
Mich.  495;  Kellogg  v.  Ely,  15  Ohio  St.  and  that  where  by  his  laches  he  has 
64;  Patterson  v.  Baumer,  43  Iowa  4S3;  made  it  impossible  for  the  court  to  en- 
Weber  V.  San  F'rancisco,  i  Cal.  455;  join  his  adversary  without  inflictini^ 
Peoria  r.  Kidder,  26  111.  351;  Warren  great  injury  upon  him,  an  injunction 
T'.  Grand  Haven,  30  Mich.  24;  Tone's  will  be  refused,  and  he  will  be  left  to 
Exr.  V.  Columbus,  39  Ohio  St.  281;  pursue  his  ordinary  remedy  at  law. 
s.  c,  3  Am.  &  Eng.  Corp.  Cas.  644.  State  r.  Paterson,  46  N.J.  L.  244;  Ret- 
And  see  Taber  r.  New  Bedford,  tinger  f.  Passaic,  45  N.  J.  L.  146. 
135  Mass.  162;  s.  c,  3  Am.  &  Eng.  In  Heilman  v.  Union  Canal  Co.,  37 
Corp.  Cas.  678;  Wallace  v.  Orange-  Pa.  St.  100,  it  was  held  that  where  one 
ville,  5  Ontario  Rep.  37;  s.  c,  4  Am.  &  had  permitted  the  use  of  water  in  a 
Eng.  Corp.  Cas.  354;  Landis  v.  Hamil-  certain  manner  for  twenty  years,  and 
ton,  77  Mo.  554;  s.  c,  4  Am.  &  Eng.  R.  R.  has  recovered  compensation  for  such 
Cas.  491.  use,  he  will  be  estopped   from  relief  by 

Where  the  owner  of  a  water  power  injunction.    In  Payne  i'.  Paddock,  Walk, 

stands  by,  and,  not  objecting,  permits  a  (Mich.)    487,   the    defendants,   relyinjj 

city,  without  first  assessing  and  paying  upon  a  verbal  assurance  that  they  would 

his  damages,  to  erect  works  for  a  water  be  allowed   to  draw  water  for  a  mill 

supply   by    drawing    water    from    the  from  a  lake  whose  outlet  ran  through 
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mcnts  made  in  pursuance  of  such  resolution,  is  entitled  to  an 
injunction  to  restrain  the  collection  of  such  assessments,  notwith- 
standing the  passage  of  the  confirmatory  ordinance.* 

An  ordinance  making  an  appropriation  of  the  funds  of  a  cit}*, 
derived  from  taxation,  for  purposes  wholly  beyond  the  purview 
of  municipal  government,  is  a  wrongful  appropriation  of  the 
funds  held  in  trust  for  the  tax  payers  and  people  to  pay  the  ali- 
mony  and  legitimate  expenses  of  the  city,  and  is,  in  short,  ultra 
vircSy  illegal,  null  and  void.  Resident  tax  payers  have  the  right 
to  invoke  the  interposition  of  a  court  of  equity  to  prevent  an 
illegal  disposition  of  the  moneys  of  a  municipal  corppration,  or 
the  illegal  creation  of  a  debt  which  they,  in  common  with  other 
property  holders,  may  otherwise  be  compelled  to  pay.* 

complainant's  land,  have  erected  their  Ind.  514;  Drake  r.  Phillips,  40  III- 3SS; 
mill  without  objection  from  complain-  Grant  v,  Davenport,  56  Iowa  y^p, 
ant,  he  will  not  be  allowed  to  enjoin  Hooper  r.  Elv,  46  Mo.  505;  Dou^la^ 
the  taking  of  water  from  the  lake  for  t».  Placerville.  iS  Cal.  643;  i*atter!ion  r. 
the  ube  of  such  mill.  See  also  Jacox  r.  Bowes,  4  Grant  (Can.)  170;  Wc-: 
Clark,  Walk.  (Mich.)  249;  Blanchard  r.  Gwillimbury  r.  Hamilton  R.  Co.,  23 
Doering,  23  Wis.  200;  Ricketts  r.  Grant  (Can.)  3S3;  Hood  v,  Lvrm, : 
Sprakcr,  77  Ind.  371;  Hume  r.  Little  Allen  (Mass.)  103;  Tash  r.  Adam*.  10 
Flat  etc.  Assoc.,  72  Ind.  499;  Houk  v.  Cush.  (Mass.)  252;  Claflin  r.  Hopkins 
Uarthold,  73  Ind.  21;  Grusenmever  z\  4  Gray  (Mass.^  502;  Stetson  r.  Kemp- 
Lotransport,  76  Ind.  549.  ton,  13  Mass.  272;  New  London  r. 
The  Indiana  authorities  mentioned  in  Brainard,  22  Conn.  553;  Booth  r.  Wood- 
the  principal  case  are  either  directly  in  bury,  5  Am.  L.  R.  (N.  S.)  202;  Bergner 
point  or  furnish  a  strong  analogy.  In  t*.  llarrisburg  (Com.  Pleas  Dauphin 
Palmer  r.  Stumph,  29  Ind.  329,  it  was  Co.),  i  Pearson  (Pa.)  291;  Murphv  r. 
held  that  a  property  holder  cannot  Jacksonville,  iS  F'la.  318;  Grant  Co.  r. 
quietly  permit  money  to  be  expended  Bradford,  72  Ind.  455;  Cornell  r.  Guil- 
iii  work  which  benefits  his  land,  under  ford,  i  Den.  (N.  Y.)  510;  Henderson  r. 
a  contract  with  the  city,  and  then  deny  Covington,  14  Bush  (Ky.)  312. 
the  power  of  the  city  to  make  the  con-  In  Claflin  r.  Hopkins'  4  Gray  (Ma^-.l 
tract.  Hellcnkamp  i'.  Lafayette,  30  502,  it  was  >tr/</ that  a  vote  of  money  to 
Ind.  192.  In  Lafayette  v.  Fowler,  34  purchase  uniforms  for  an  artillery  com- 
liid.  140,  it  was  held  that  where  the  pany  was  unauthorized  and  would  be 
t)wner  of  real  estate  in  a  city  stands  by  restricted  by  injunction  even  after  the 
and  sees  a  street  improved  adjoining  uniforms  had  been  purchased  upon  the 
said  property,  on  a  contract  made  under  strength  of  the  ordinance,  and  de- 
an order  of  the  common  council,  with-  posited  in  the  armory  of  the  company, 
out  attempting  by  injunction  to  prevent  See  Acts  La.  18S2,  No.  20,  pp.  20,Ji. 
such  improvement,  he  cannot  at\er  the  ^^  7,  8;  i  Dill.  Corp.,  §  52  rt  seq,\  Hood 
work  is  completed  or  nearly  completed  r.  Lynn,  i  Allen  (Mass.)  103;  Tash  r. 
refuse  to  pay  for  it.  Adams,    10  Cush.  (Mass.)  252;  Claflin 

1.  Newman  v.  Emporia.  32  Kan.  456;  1*.  Hopkins,  4  Gray  (Mass.)  502;  Mur- 
s.  c,  7  Am.  &  Eng.  Corp.  Cas.  263.  phy  r.  Jacksonville,  iS  Fla.  318;  Grant 

2.  Bavle  v.  New  Orleans  (La.),  8  Co.  r.  Bradford,  72  Ind.  455;  Hcnder- 
Am.  .ic  fcng.  Corp.  Cas.  329;  Crampton  son  t*.  Covington,  14  Bush.  (Ky.)  312: 
7'.  Zabriskie,  loi  U.  S.  601;  Gifford  t'.  Cornell  v.  Guilford,  i  Den.  (Kv.)  510; 
N.  J.  R.  Co.,  10  N.J.  Eq.  171;  Balti-  Hodges  v.  Buffalo,  2  Den.  (N.  V.)  no; 
more  v.  Gill,  31  Md.  375;  Wade  r.  Halstead  r.  New  York,  3  N.  Y.  453; 
Richmond,  18  Gratt.  (Va.)  ^83:  Page  New  London  v.  Brainard,  22  Conn. 
7'.    Allen,    58    Pa.   St.  33S;  Stevens  v.  552. 

Railroad  Co.,  29  Vt.  549;  Webster  v,  OrdiiuuiceB  Producing  ta^vu  to  la- 
Ilarwinton,  t^2  Conn.  131;  Terrett  r.  dlTldnalB. — An  injunction  lies  to  re- 
Sharon,  34  Conn.  105;  Merrill  t'.  Plain-  strain  municipal  corporations  from 
field,  45  N.  H.  126;  Normand  f.  Otoe  adopting  ordinances  and  acts  whk-h 
Co.,  S  Neb.  18;  Oliver  z\  Keightley,  24  produce  injury    to   individuals.    Gart- 
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[a)  Bonds, — Any  citizen  and  tax  payer  may  prevent  the  unauthor- 
ized making  of  subscriptions  and  the  issuing  and  sale  of  the 
bonds  of  a  municipal  corporation.^ 

(^)  Proper  Parties, — Generally  speaking,  any  resident  tax  payer, 
who  need  not  prove  special  damages,  is  a  proper  party  in  a  suit 
to  enjoin  a  municipal  corporation  for  illegally  disposing  of  cor- 
porate money,  or  illegally  creating  a  debt.* 

Ride   V.   St.  Louis,  43  111.  47;  Smith  v.  rate  payer,  against  a  town  corporation. 

Bangs,  15  111.  400;  111.  Central   R.  Co.  to  restrain  them  from  paying  for  a  site 

f.   McLean   Co.,    17  111.  291;  Chicago  for  a  postoflice,  it  was  shown  that  a  vote 

etc.   R.   Co.   T\   Frary  et al.,  22  111.  37;  of  the  rate  payers  had  been  taken  as  to 

Oakley  v.  WilHamsburgh,  6   Paige  (N.  which  of  two  sites  (one  owned  by  the 

Y.)  262.  town    and    the    other  by  one   McA), 

1.  State  V,  Sabine  Co.  Court,  51  Mo.  should  be  chosen,  that  W  had  taken  an 

3^0;  Foster  x\  Kenosha,  12    Wis.  616;  active  part  in  support  of  the  one  owned 

'Chestnutwood    v.    Hood,  68   111.    132;  by  the  corporation,  and  the  majority  of 

Livingston   Co.  r.  Weider,  64    111.  427;  rate  payers  had  voted  for  the  other.*    It 

Marshall     v,    Silliman,    61      111.     218;  was  contended  that  W  was  estopped  by 

Livingston     Co.     v.    Weider,    64     111.  his  conduct  from  maintaining  the  suit, 

427;  Allison  t'.  Louisville  etc.  R.  Co.,  9  and    that     McA    and    the     individual 

Bush.  (Ky.)  247;  Bound  v.  Wis.  etc.  R.  members    of   the    corporation    should 

Co.,  45  Wis.  543;  Wright  T'.  Bishop,  88  have   been   made   parties.     W   having 

111.  302;  Colton  V.  Hanchett,  13  III.  615;  denied  that  he  was  aware  that  the  site 

Perry  x\  Kinnear,  42  111.  160;  Drake  v.  chosen    was    to    be    paid    for  by   dc- 

PhilfipR,   40     111.   388;    Beauchamp    v.  fendants,  and  no  sufficient  proof  of  that 

Supervisors,  45    111.  274;   Marshall    v.  fact  having  been  given.     Ileldy  that  he 

Silliman,  61    111.  218;  Chestnutwood    i*.  was  not  estopped,  and,  for  the  purpose 

Hood,    68     111.     132;     Springfield     v.  of  the  motion,  that  although  McA  and 

Edwards,  84  111.  626.     See  Jackson  Co.  the  members  of  the  corporation  might 

V.  Brush,  77  111.  59;  McCoy  z\  Briant,  not,   if  joined,   have   been   considered 

53  Cal.  247;  McPike  v.  Pen,  51  Mo.  63;  improper  parties,  still   they  were   not 

Curtenius     r.    Hoyt,    37     Mich.    583;  necessary   parties,   and   the   injunction 

Missouri    River  etc.  R.  Co.  v.  Miami  was  granted.     Wallace  t'.  Orangeville, 

'        '     ~"  5  Ont.  37;  s.  c,  4  Am.  &   Eng.  Corp. 


Co.,  12   Kan.  230;  Allen  r.  Jay,  60  Me. 
124;  List  V.  Wheeling,  7   wl  Va.  1501; 


Cas.  354. 


Delaware   Co.  f.  McCIintock,  51    Ind.  Gross  laclies,  however,  on  the  part  of 

325;    Allison     V.    Louisville     etc.     R.  tax  payers  which  have  involved  inno- 

Co.,  9   Bush  (Ky.)  247;    Campbell   v.  cent    third     persons    in    liability    will 

Paris  etc.  R.  Co.,  71  111.  611.  prevent  the  granting  of  an  injunction. 

a.  McCoy   V.    Briant,   53    Cal.    247;  Tash  v.  Adams,  10  Cush.  .Mass.;  252; 

Wilhington  r.  Harvard,  8  CuRh.( Mass.)  People    z\    Mavnard,    15    Mich.    463; 

66;  Baltimore  v.  Gill,  31  Md.  375;  Mer-  Stewart   v.    Kalamazoo,  30   Mich.  69. 

rill  T'.  Plainfield,  45  \.  H.  126;  Frederick  But  those  in  whose  favor  the  vote  was 

V.  Groshen,  30  Md.  436;  Baltimore   i'.  made,  though    they  incurred   ^xpendi- 

Porter,  18   Md.  284;  New    London   v.  tures   on  the  faith  of  it,  are  not  third 

Brainard,     22     Conn.     552;     Barr     v.  persons    within    the    meaning    of   the 

Deniston,  19   N.   11.   170;  Douglass   t-.  principle.       Clafiin    zk    Ilopkinton,    4 

Placerville.  18  Cal.  643;  Drake  r.  Phil-  Gra^-  (Mass.)  502;  cf.  New   London  r. 

lips,  40  III.  358;  Rice  V.  Smith,  9  Iowa  Bramard,   22    Conn.    552;    Hodges    r. 

570;  Grant  v.  Davenport,  36  Iowa  396;  Buffalo,  2  Denio  (N.  Y.)  no. 

Smith  V.  Mai4ourich,44  Ga.  163;  Howell  Kansas. — A  party  seeking  to  restrain 

V.  Peoria,  90  111.  104.     But  see  Roosc-  an  alleged  nuisance  of  the  school  house 

velt  T'.  Draper,  23  N.  Y.  318;  Doolittle  belonging    to    a    school   district,    who 

T.  Broome  Co.,  iS  N.  Y.  155.  alleges    that   he  is   a    tax    payer    and 

The  state  is  not  a  necessary  party,  resident  of  the  district;  that  the  school 

Sherman   v.  Carr,  8    R.   I.  431;  New-  house  has  been  built  partially  out  of  the 

meyer  v.  Missouri  etc.  R.  Co.,  52    Mo.  tax  he  has  paid;  that  he  has  children 

81;  s.  c,  14  Am.  Rep.  394,  and  note.  attending  school  in  said  school  house; 

On  a  motion  for  injunction  by  W,  a  and  that  by  the  misuse  complained  of 
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{c)  Eminent  Domain, — An  injunction  will  lie  to  restrain  a  town 
from  opening  streets  and  alleys  through  a  person's  land  against 
his  consent,  without  first  having  the  same  lawfully  taken  and 
condemned,  and  compensation  to  such  person  ascertained  in  the 
manner  prescribed  by  law.^ 

A  city  will  not  be  enjoined  from  making  drains  and  culverts  on 
altering  grade  of  streets,  because  a  flow  of  surface  water  on  abut- 


the  books  of  his  children  are  torn,  soiled,  Ion  Munic.  Corps.,  $  920;  Ketchum  r. 
carried  away,  lost  and  misplaced,  shows  Buffalo,  14  N.  Y.  356;  Doolittle  v. 
such  a  personal  and  private  interest  as  Broome  Co.,  18  N.  Y.  155;  Roosevelt 
entitles  him  to  prosecute  the  action,  i'.  Draper,  23  N.  Y.  318;  Christopher 
Spencer  t'.  School  Dist.,  15  Kan.  259;  v.  Mayor,  13  Barb.  N.  Y.  567;  MUhau 
iJeaven worth  v.  Norton,  i   Kan.  405;  ~"  _--__- 

Burnes  v.  Atchison,  2   Kan.  454;  Craft 
t*.  Jackson  Co.,  5  Kan.  518. 

niinola. — A  bill  to  enjoin  the  levjr 
and  collection  of  a  tax  to  pay  a  debt  in- 
curred by  a  city  in  excess  of  its  au- 
thority, should  not  be  dismissed  be- 
cause the  creditor  of  the  city  is  not  a 
party  to  the  suit.  The  bill  should  be 
retamed  in  order  that  the  proper 
,  parties  may  be  made  to  it.  Howell  v.  Pa.  St."  147;  Mercer  Co.  f.  Pittsburgh 
Peoria,90  111.  104.  See  Colton  t'.  Han-  etc.  R.  Co.,  27  Pa.  St.  404;  Moers 
chett,  13  111.615;  Mt.  Carbon  etc.  R. 
Co.  t'.  Blanchard,  54  111.  240;  Sherlock 
V.  Winnetka,  59  111.  389;  Livingston 
Co.  r.  Weider,  64  111.  427;  Perry  v.  Kin- 
near,  42  111.  160;  Beauchamp  t*.  Super- 
visors, 45  111.  274;  Chestnut  wood  t'. 
Hood,  68  111.  132;  Marshall  v.  Silliman, 


V.  Sharp,  15  Barb.  N.  Y.  195;  Stuy 
vesant  v.  Pearsall,  i^  Barb.  N.  Y.  244; 
De  Baun  t*.  New  Vork,  16  Barb.  (N. 
Y.)  392;  Wood  T'.  Draper,  24  Barb.  (N. 
Y.)  187;  Demarest  r.  Wickham,  63  X. 
Y.  320;  Kilbourne  v.  St.  John,  59  N. 
Y.  21;  8.  c,  17  Am.  Rep.  291;  hytn  r. 
Lawrence,  59  N.  Y.  192;  In  matter  of 
Mead,  74  N.  Y.  216. 
PennsylTania. — Sharpless  r.  Phila..  21 


Reading,  21  Pa.  St.  188;  Mott  v.  Pa. 
R.  Co.,  30  Pa.  St.  9;  Page  v.  Allen,  58 
Pa.  St.  338. 

Other  States.— Place  v.  Providence. 
12  R.  I.  i;  FoUmer  v.  Nuckolls,  6  Neb. 
204;    Wade    f.    Richmond,   18    Gratt. 

^  ,  (Va.)  583;   Sherman  v.  Carr,  8  R.  ^• 

61  111.  218;    Springfield  r.    Edwards,  84     431;   Jager  v.   Cohertv,   61     Ind.  528; 

Delaware  Co.  v.  McClintock,  51  Ind. 
325;  Allison  V.  Louisville  etc.  R.  Co.,  9 
Bush  (Kv.)  247;  Bound  z\  Wis.  etc  R. 
Co.,  45  Wis.  543;  Elvton  Land  Co. " • 
Avres,  62  Ala.  413;  (Jorrothers  r-  Clin- 
ton Dist.  Bd.  of  Ed.,  16  W.  Va.  527; 
Wilkerson   v.  Walters,  i  Idaho  (  N.  S) 

564- 

1.   Mason  City  etc.  Co.  v.  Mason,  23 

W.Va.  211;  s.  c,  7  Am.  &    Eng.  Corp. 

Cas.   426;    Pierpoint   v,    HarrisriHe,  9 

W.  Va.  215,  and  cases   cited  by  Judge 

Green,   pp.    218,     219;  Anderson  v. 

Harvey's  Heirs,  10   Gratt.   (Va.)   3^' 

and    McMillen   r.   Ferrell,    7   W-  Va. 


111.  626;  Wright  V.  Bishop,  88  111.  301. 

Iowa. — Rice  v.  Smith,  o  Iowa  570; 
Grant  v.  Davenport,  30  Iowa  396; 
Fleming  z\  Mershon,  36  Iowa  413;  Cor- 
nell College  V.  Iowa  Co.,  32  Iowa  520. 
•  MlSBOorl. — Hooper  r.  Ely,  46  Mo.  505; 
Steines  v.  Franklin  Co.,  48  Mo.  167; 
Newmeyer  t'.  Missouri  etc.  R.  Co.,  52 
Mo.  81  f  s.  c,  14  Am.  Rep.  394;  Rail- 
road Co.  T'.  McGuire,  49  Mo.  483; 
Rubey  v.  Shain,  54  Mo.  207;  State  v. 
Dowling,  50  Mo.  134;  States.  Saline 
Co.  Court,  51  Mo.  352;  Dean  v,  Todd, 
22  Mo.  92;  Sayre  v.  Tompkins,  23  Mo. 
443;   Barrrow   v,    Davis,  46  Mo.    394; 


Leslie   f.  St.    Louis,  47   Mo.  478;    See  223;  Sower  r.  Philadelphia,  35  Pa-^i. 

also   Rannev   v.   Bader,  67    Mo.    476,  231;  Eidemiller  v.  Wyandotte  City,  2 

where  the  State  decisions  are  reviewed.  Dill.  (U.  S.)  376;  Gardner  v.  New  burg. 

Massachusetti. — Hale   i>.    Cushman,  2  Johns.  Ch.  (N.  Y.)  162;  Lafayette '• 

6  Met.  (Mass.)  425;  Frost   r.  Belmont,  Bush,  19  Ind.  326. 

6  Allen  (Mass.)  152;  Carlton  v.  Salem,  A   city   acquires  no  title  to  bed  of 

103  Mass.  141;  Attv.  Gen.  v.  Salem,  103  street  until  it  has  condemned  the  same 

Mass.    138;    Attv.  Gen.  T'.  Boston,   123  and    paid    or  tendered   damages;    and 

Mass.  460;    Drury  v.   Natick,  10  Allen  until  it  has  acquired  title  all  assessments 

(Mass.)  169.  for  paving    or   grading    of  street  arc 

New  York.— The    decisions     in    this  void,  and  collection  thereof  will  be  en- 
State  seem  to  be  conflicting.      See  Dii-  joined.      Baltimore   v.  Hook  et  ah  « 
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ting  premises  will  be  thereby  increased.^ 

A  court  of  equity  will  not  restrain  by  injunction  the  threatened 
violation  of  a  city  ordinance  which  attempts  to  regulate  the  erec- 
tion of  buildings  for  the  purpose  of  greater  security  against 
damage  by  fire.  To  warrant  the  application  of  this  restraining 
power,  the  act  sought  to  be  restrained  must  be  a  nuisance  in 
fact,  and  not  one  created  solely  by  statutory  enactment  or  muni- 
cipal ordinance.* 

• 

Md.  371;   s.  c,  6  Am.   &   Eng.  Corp.  son  f.  State   Board,  39  N.J.   Eq.  569; 

Cas.  442.  6.  c,  8  Ain.  &  Eng.  Corp.  Cas.  345; 

1.    Heth  V.  City  of  Fond  du  Lac,  63  Ward  r.  Little  Rock,  41  Ark.  526;  s.  c. 

Wis.  228;  8.  c,  7   Am.  &  Eng.  Corp.  8  Am.  &  Eng.  Corp.  Cas.  397;  Marini 

Cas.  504.  r.  Graham,  67  Cal.  130;  6.  c,  8  Am.  & 

The  resident  owner  of  a  lot  fronting  Eng.  Corp.  Cas.  401;  Barthet  v.  New 

upon  a  public  street  in  a  city  cannot  be  Orleans  (La.),  9;  Am.  &  Eng.   Corp. 

permitted  to  restrain  such  municipality  Cas.  509. 

from  constructing  drains  along  the  side  A  municipal  corporation  may  un- 
or  culverts  across  such  streets,  or  other  doubtedly  prohibit  the  erection  of 
streets  in  the  vicinity,  or  from  grading  wooden  buildings  within  its  limits,  or 
or  otherwise  improving  the  same,  any  designated  part  thereof;  and  it 
merely  because  such  acts,  when  com-  may  also  regelate  the  construction  of 
pleted,  would  greaftly  increase  the  flow  buildings,  as  to  thickness  of  M'alls,  or 
of  surface  water  upon  his  land.  Waters  in  other  respects,  provided  it  has  re- 
V.  Bay  View,  61  Wis.  642;  Allen  r.  ceived  the  power  to  do  so  by  charter  or 
Chippewa  Falls,  52  Wis.  430;  Hoyt  w  other  statute.  Laws  empowering  cities 
Hudson,  27  Wis.  656;  Turner  x\  Dart-  to  pass  ordinances  of  this  character  are 
mouth,  13  Allen  (Slass.)  291;  Barry  r.  no  unconstitutional  interference,  with 
Lowell,  8  Allen  (Mass.)  127;  Dickin-  the  rights  of  property  owners.  King 
son  r.  Worcester,  7  Allen  (Mass.)  19;  t.  Davenport,  98  111.  305;  Baumgartner 
Flagg  V.  Worcester,  13  Gray  (Mass.)  x*.  Hasty,  100  Ind.  575;  s.  c,  8  Am.  & 
601;  Parks  t*.  Newburyport,  10  Gray  Eng.  Corp.  Cas.  353;  Wadleigh  r.  Gil- 
(Mass.)  28.  The  same  is  true  with  re-  man,  12  Me.  403;  Vanderbilt  t'.  Ad- 
Kpect  to  an  adjoining  land  owner  ams,  7  Cow.  (N.  Y.)  349,  352;  Res- 
changing  the  surface  of  his  land,  or  publica  7'.  Duquet,  2  Yeates  (Pa.)  493; 
placing  obstructions  or  embankments  Knoxville  v.  Bird,  12  Lea  (Tenn.)  121; 
thereon,  to  change  the  course  of  sur-  s.  c,  5  Am.  &  Eng.  Corp.  Cas.  380. 
face  water  thereon.  I  lanlin  r'.  Chicago  In  Manchester!'.  Smyth,  18  Am.  & 
etc.  R.  Co.,  61  Wis.  515;  O'Connor  v,  Eng.  Corp.  Cas.  (N.  Ii.)  474,  it  was 
Fond  du  Lac  etc.  R.  Co.,  52  Wis.  526;  kild  that  these  ordinances  could  not  be 
Eulrich  v.  Richter,  37  Wis.  226;  Fryer  enforced  by  injunction.  Besides  the 
f.  Warne,  29  Wis.  511;  Gannon  t*.  authorities  there  cited.  St.  John's  t'.  Mc- 
Ijargadon,  10  Allen  (Mass.)  106.  This  Farlan,  33  Mich.  72;  and  Hudson  :*. 
is  plainly  the  rule  of  the  common  law,  Thorne,  7  Paige  (N.  Y.)  261,  sustain 
as  distinguished  from  the  civil  law.  this  view.  See  High  on  Injunctions, 
Ramsdale  v.  Foote,  55  Wis.  560.  It  section  748.  In  St.  John's  r.  McFarlan 
makes  no  difference  in  the  application  the  court  said:  *'A  court  in  chancery 
of  this  rule  that  land  is  naturally  wet  has  no  jurisdiction  to  restrain  the 
and  swampy.  Dickinson  v.  Worcester,  threatened  violation  of  a  village  or- 
7  Allen  (Mass.)  22.  In  Waters  t*.  Bay  dinance,  unless  the  act  threatened  to  be 
View,  61  Wis.  642,  one  of  the  princi-  done,  if  carried  out,  would  be  a  nuis- 
pal  grounds  of  the  complaint  was  that  ance.  ...  If  a  proper  ordinance 
the  village  had  "permitted  a  culvert  to  was  framed  with  an  appropriate  pen- 
become  ^lled  up,  causing  water  to  dam  alty  for  all  violations  of  its  provisions, 
up  and  flow  back  upon'  the  plaintiffs'  we  think  the  remedy  at  law  would  be 
lands,  but  it  was  >ftr/// that  there  was  no  found  adequate.  The  fact  that  the 
liability.  See  also  Barry  v.  Lowell,  S  remedy  was  not  adequate  in  this  par- 
Allen  (Mass.)   127.          '  ticular  case,  on   account  of  the   ordi- 

3.    Manchester  f.  Smyth,  18  Am.  &  nance  not  being  sufficiently  stringent  in 

Eng.  Corp.  Cas.  (N.  H.)  474;  llutchin-  its    provisions,    cannot   give  the  court' 
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Nuisance, — A  court  of  equity  will  not  interfere  to  prevent  an 
act  merely  because  it  is  illegal ;  and  will  not  abate  a  public  nuis- 
ance at  the  suit  of  a  private  party  unless  he  shows  that  he  has 

sustained,  and  is  still  sustaining,  individual  damage.  A  nuisance, 
to  give  jurisdiction  for  an  injunction,  must  actually  exist  or  be 
imminent.^ 

jurisdiction  to  interfere."  Judge  Dil-  ter  xk  Lethbridge,  Willes  71;  Rose  v. 
LON,  however  (Mun.  Corp.,  §  405.  ».)«  Miles,  4  M.  £  S.  loi;  Hubert  r. 
seems  to  think  that  the  law  ought  Groves,  i  Esp.  148;  Greasly  r.  Codling, 
to  be  the  other  way,  on  the  analogy  of  2  Bing.  263;  9  Moore  489;  Sanders  v. 
the  Massachusetts  cases  regarding  the  Fowler,  Cro.Jac.  446;  Marriott  r.  Stan- 
carrying  on  of  offensive  trades  and  the  ley,  i  M.  &  Or.  568;  Goldthorpe  v.  Hard- 
use  of  buildings  therefor.  man,  13  M.  &  W.   377;    Clark  v.  Lake, 

The  equity  jurisdiction  of  the  court  i  Scam.  (111.)   229;  Martin   v.  Bliss,  5 

undoubtedly  includes,  in  proper  cases,  Blackf.  (N.  S.)  35;  Hughes  v.  Heiser,  i 

the   restraining   by    injunction  of    the  Binn.  (Pa.)  463;  Brown  v.   Watson.  47 

erection  and  maintenance  of  nuisances.  Me.   161;   Enos  v.  Hamilton,  27    Wis- 

public  and  private.      To  warrant  the  256;  Dudley  v.  Kennedy,  63  Me-  46s; 

application   of  this   restraining  power,  Pierce  v.  Dart,  7  Cow.   (N.  Y.)    609; 

the  danger  of  irreparable   mischief  or  Lansing  v.  Wiswall,  5  Den.  (N.Y-  )  2^1- 
injury  must  be  imminent,  and  clearly         In   the   following  cases   it  was    A^'^ 

made  to  appear.     Wason   v,  Sanborn,  that  the  damages  were  not  of  siach  a 

45  N.  H.  169;  Perkins  v.  Foye,  60  N.  special   nature    as    would    entitle    the 

li.  496.  The  act  sought  to  be  restrained  plaintiff  to  an   injunction.    Finei-ix  ^'• 

must  be  one  which,  if  performed  or  ex-  Hovenden,  Cro.  Eliz.664;  Anon.  VCoore 

ecuted,   will    inevitably   bring  on   the  180,  No.  321;  Paine  v,  Patrick,  C^  arth. 

danger  threatened  by  it.     It  must  be  a  194;  s.  c,  3  Mod.  289;  Winterbottc»ni  *• 

nuisance   in  fact,  and  not  one   created  Lord  Derby,  L.  R.,  2  Ex.  316;  O'-Brien 

solely  by  statutory  enactment   or  mu-  v.  Norwich  etc.  R.  Co.,  17  Conn.     372; 

nicipal  ordinance.     Waupun  v.  Moore,  Seeley  v.  Bishop,  19  Conn.  128;  V^ech- 

34  Wis.  450^  ling  V,  Kitanning   Bridge  Co.,  i  C^rant 

Where  the  ordinance  empowers  the  (Can.)  416;  Bigclow  v.  Hartford  Bridge 
authorities  to  summarily  tear  down  and.   Co.,  14  Conn.  565;  Clark  v,  Saybrook, 

remove  buildings  constructed  of  com-  21  Conn.  314;  McCowan  v.  Whitesides, 

bustible  materials,   the  owner  of   the  31    Ind.    235;  Johnson    v.   Stayton,  5 

property    thus     destroyed     is    without  Harr.  (Del.)  362;  Hartshorn  v.  South 

remedv.     King   v.    Davenport,   98    111.  Reading,  3  Allen  (Mass.)  501;  Braitiard 

305.     feut  if  in  point  of  fact  he  has  not  v,  Connecticut  River  R.  Co.,  7  Cush. 

violated  any  ordinance,  he  may  recover  (Mass.)    511;   Carpenter  v.  Mann,  i7 

damages,   or  enjoin   a    threatened   re-  Wis.  155;  Houck  v.   Wachter,  34   ^^' 

moval.     McKibbin   v.  Fort  Smith,   35  265. 

Ark.  3J2.     A  court  of  equity  will  not,         A  board  of  health  organized   under 

at  the  instance  of  the  wrong  doer,  en-  the  "Act  concerning  the  protection  ot 

join  the  municipal  authority  from  tear-  the   public   health,  and   the   record  ot 

ing  down  wooden  buildings  erected  in  vital      facts      and     statistics    rel*^*J*^ 

violation    of   law,   although   their    re-  thereto,"  approved  March  11,  xSS<3  \ 


moval  may  be  without  authority.  Aron-  L.  of  1880,  p.  206),  maj'  file  a  bill  ^^  ^ 
heimer  t'.'Stokley,  n  Phila.  (Pa.)  283.  court  of  chancery  as  relators,  i^  ^^ 
And  in  Hino  xk  New  Haven,  40  Conn,     name  of  the  State,  for  an  injuncti^^^   ° 


478.  the  fact  that  the  building,  originally  restrain  the  continuance  of  any     *l"'*f 

combustible,  had   been  made   substan-  ance  hazardous  to  the  public  ^^^^     Z^ 

tially    fire    proof   before    and    during  the     locality.     In     this     respect 

the    pendency   of   proceedings  against  remedy   to   restrain    such  a   nui^^-'^S* 

the    owner    for    violation    of   the    or-  which  formerly   was  required  to     ^J^a.g 

di nance,  was //r/</ to  give  him  no  stand-  the  name  and  at  the   instance  *^     jcq 

ing  in  a  court  of  equity.  attorney  general,  has  been  extencJ*^    . 

1.  Ward  x\  Little  Rock,  41  Ark   526;  that  a  proceeding  in  equity  for  »»^    ^^ 

8.  c,  8  Am.  &  Eng.  Corp.  Cas.  397.  junction  may  be  taken  by  such  a  ^^^^Aq- 

Maynell   7'.   Saltmarsh,   i    Keb.   847;  Atchinson  v.  State,  39  N.  J.  Eq-      ^^' 

Hart  v.  Bassett,  T.  Jones  156;  Chiches-  s.  c,  8  Am.  &    Eng^  Corp.   Cas-     ^^'^' 
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Franchiiw-  IXJ  UNCTIONS,  Ezclnsive  Franchiies. 

• 

48.  Franchises — Exclusive  Franchises. — Where  a  corporation  is 
vested  with  an  exclusive  franchise  to  operate  a  road  between  cer- 
tain points,  it  is  entitled  to  an  injunction  to  restrain  another 
corporation  from  constructing  another  road  which  shall  interfere 
with  its  franchise.^  But  the  right  to  the  exclusive  franchise 
must  be  clear,  and  also  the  fact  that  it  is  being  interfered  with, 
otherwise  relief  cannot  be  obtained  by  injunction* 

A  court  of  equity  will  not  grant  an  injunction  where  it  would 
be,  by  indirection,  decreeing  a  forfeiture  of  a  charter;  or,  it  being 
discretionary,  when  it  would  be  inequitable.* 

While  a  franchise  may  be  adjudged  forfeited  upon  proof  of 
long  continued  and  intentional  non-user,  it  can  be  only  in  a  court 
of  law,  and  in  a  proceeding  to  test  the  right.* 

Slanfhter  Honse.  —  Slaughter  houses  Compare   Hartford    Bridge    Co.    r. 

have  long  been  regarded  as/ W/wrt/iiciV  East  Hartford,  i6  Conn.  149;    EnHeld 

such  public  nuisances  as  will  authorize  etc.  Co.  v.   Hartfor,d   etc.    K.   Co.,  17 

an   injunction  to  restrain  their  use   as  Conn.  40;  Piscataqua   Bridge  v.  N.  H. 

such.     Though  a  necessary  evil,  it  is  re-  Bridge,  7  N.   H.  335;  Thompson  v.   N. 

quired  that  they  should  be   maintained  Y.  etc.    R.  Co.,   3    Sandf.   (N.  Y.)  Ch. 

beyond  the  limits  of  populous  localities,  625;    Niagara    Bridge     Co.    v.   Great 

and  this  rule  has  been  carried  so  far  as  Western  R.  Co.,  39  Barb.  (N.  Y.)  212; 

to  allow  persons  moving  into  the  neigh-  McRobertsv.  Washburne,  10  Minn.  23; 

borhoodof  a  slaughter  house  which  has  Midland  T.  &  F.  Co.  x\  Wilson,  28  N.J. 

been  encroached  upon  by  the  growth  of  Eq.  537;  Micon    v.  Tallahassee  Bridge 

such  localities,  to  enjoin  its  further  use  Co.,  47  Ala.  652. 

as  such.     Brady  v.  Weeks,  3  Barb.  (N.  2.    Norwich  Gas  Light  Co.  t'   Nor- 

Y.)  157;  Sims  V.  Frankfort,  7Q  Ind.  446;  wich  City  Gas  Co.,  25  Conn.  19;  Del;;- 

State  V.  Louisville  etc.  R.  Co.,  86  Ind.  ware  etc.     R.  Co.  v.  Camden  etc.   R. 

114;  Pruner  r.  Pendleton,  75  Va.  516;  Co.,  2  McCart.  (N.J.)  13;  Brooklyn  R. 

Peck   V,   Elder,  3  Sandf.  (N.   Y.)  126;  Co.   r.  Cooney  Island  R.  Co.,  35  Barb. 

Howard  v.  Lee,  3  Sandf    (N.  Y.)  281;  (N.  Y.)  364;  New  York  etc.   K.  Co.  v. 

Cropscy  v.  Murphy,  i  Hilt.  (N.  Y.)  126;  Forty-second    Street   R.  Co.,  50  .Barb. 

Dubois  v.  Budlong,  15  Abb.  (N.  V.)  Pr.  (N.  V.)  285;  Savannah  R.Co.  v.  Coast 

445;  Atty.  Gen.  t;.  Steward,   20  N.  J.  Line  R.  Co.,  49  Ga.  202;  St.  Louis  R. 

Eq.  415. "  Co.  V.  Northwestern  St.   L.  R.  Co.,  (x) 

Bng. — Swinton  r.  Pedie,  i    Macq.  74;  Mo.  65;  Cory   v»  Yarmouth  &    N.  R. 

Rex  V.  Cross,   2  C.  &  P.  483;  Rex  i*.  Co.,  3    Hare  593;  Enfield   etc.  Co.   v. 

Watts,  2  C.  &  P.  486;  Walter  v.   Selfe,  Conn.  River  Co.,  7  Conn.  51;  President 

4   Eng.  L  &   Eq.  20;  Rex  zk  Dixon,  10  v,  Trenton  Bridge  Co.,  2    Beas.  (N.J.) 

Mod.  335;  Regina  1'.  Leech,6  Mod.  145;  46;    Fall   v.  Sutter  Co.,   21    Cal.   237; 

Rex  T'.  Niel,  2  C.  &  P.  485;  Tipping  v.  Butt  r.  Colbert,  24  Tex.   355;  Challiss 

St.   Helen   Smelting  Co.,   L.   R.,  i  Ch.  v.  Davis.  56  Mo.   25;  National    Docks 

A  pp.  66;  Bankart  v.  Houghton,  27  Beav.  R.  Co.  v.  Central  R.  Co.,  32    N.  J.  Eq. 

425.  755;  United  N.  J.  R.  Co.  v.    Standard 

i.    Boston  etc.  R.  Co.  v.  Salem  etc.  Oil  Co.,  33  N.J.  Eq.  123. 

R.  Co..  2  Gray  (Mass.)  i;  Boston  Wa-  Any  undue  delay  in  applying   for  an 

ter  P.  Co.   t'.' Boston  R.  Co.,  16  Pick,  injunction  will  prevent  its  beinggranted. 

(MasR.)5i2;  Justices  7'.  Griffin  &  W\  P.  Fremont  etc.  Co.  v.  Dodge  Co.,  6  Neb. 

P.  R.  Co.,  II    Ga.   246;  Delaware   etc.  18;  South  Carolina  R.Co. r.  Columbia 

R.  Co.  V.  Camden  etc.  R.  Co..    i  C.  E.  R.  Co..  13  Rich.  (S.  Car.)  Eq.  339. 

Green  (N.J.)  321;  s.  c.  3  C.  E.  Green  3.    Ottaquechee  Woolen  Co. t-.  New- 

(\.J,)    546;    Pennsylvania    R.  Co.    7'.  ton,  57  Vt.  451. 

National  R.  Co.,  S  C.  E.  Green   (N.  J.)  4.    King  v.  Armory  &  Monk,  2  Tenn. 

441;  Central    R.  Co.   v.  Pennsylvania  515;  King   r*.    Pa.smore,   3  Tenn.   199; 

R.  Co..  31   N.  J.  Eq.   47 q;    People   t*.  Kins?  f.  Savcrton,  Yelv.  190. 

Third  Avenue  R.  Co.,  45  Barb.  (N.  Y.)  The  defendants  were  the  owners   of 

6^;  Camden  Horse  R.  Co.  z\   Citizens'  the  stock  and  franchise  of  a  corporation 

Coach  Co.,  31  N.  J.  Eq.  525.  organized   under  a  charter  granted  by 
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Offioert.  INJUNCTIONS.  Ofimn. 

44.  Officers — {a)  National  Officers, — In  the  case  of  national 
officers,  vested  with  certain  discretionarj^  powers  by  virtue  of 
their  office,  the  principle  is  well  settled  that  such  discretion  can- 
not be  interfered  with  by  injunction.  Such  action  amounts  to  an 
encroachment  by  one  branch  of  government  on  another.^ 

(b)  State  Officers. — It  is  well  settled  that,  in  certain  cases.  State 
officers  will  be  restrained  by  injunction  from  the  commission  of  a 
breach  of  trust  which  will  affect  public  rights  or  franchises,  or 
from  committing  some  illegal  act  under  color  of  right,  which  will 
injuriously  affect  individuals.  But  a  clear  case  must  be  made  out, 
otherwise  no  injunction  lies.* 

(i)  Municipal  Officers, — There  is  a  very  important  line  of  cases 
deciding  that  municipal  officers  may  be  restrained  by  injunction 
from  misappropriating  municipal  funds  or  other  property.  This 
is  a  breach  of  public  trust,  and,  as  such,  calls  for  the  interposi- 
tion of  a  court  of  equity.^ 

the  legislature,  and  by  which  the  origi-  may   be   restrained    from  abusing  the 

nal  corporators  were  authorized  to,  and  statutory  power  given  them  to  award 

had  erected  and  maintained  a   dam  tor  compensation   for   the    emoluments  of 

Ioi.-king  on  certain  falls  in  the  Connecti-  political  offices.     Atty.  Gen.  v,  Poole,  4 

tut  river   for   about  fifty   years   in  the  Myi.  &  Cr.  17. 

]'luce  where  it  was  proposed  to  build  But  in  such  cases  there  must  be  a 
t  le  new  dam;  and  the  court  refused  an  reasonable  certainty  of  right  to  the  re- 
i  junction  restraining  an  erection  of  the  lief  asked,  and  it  must  appear  that  ir- 
t!,ini;  and  this,  ab  it  would  indirectly  reparable  mischief  will  ensue;  other- 
work  a  forfeiture  of  the  charter,  in  wise  no  injunction  can  be  granted. 
Avhich  there  was  no  provision  for  its  Atty.  Gen.  v.  Liverpool,  i  Myl.  &  Cr. 
termination.  Water  had  been  used  for  171.  See  upon  this  point  the  following 
many  years  from  the  old  dam  to  propel  authorities:  Atty.  Gen.  r.  Brown,  i 
the  machinery  of  a  saw  mill.  And  the  Swanst.  265;  Atty.  Gen.  r.  Forbes,  2 
injunction  was  refused  although  the  old  Myl.  &  Cr.  123;  Atty.  Gen.  v.  Aspin- 
dam  iiad  been  carried  away  bv  a  flood  wall,  2  Mvl.  &  Cr.  617;  Attv.  Gen.  r. 
sometwenty-fiveyears  ago, and  nothing  Co;-p.  of  Poole,  4  Myl.  &  Cr.  17;  Atty, 
had  been  done  under  the  charter  since;  Gen.  v.  Mayor  of  Liverpool,  i  Myl.'& 
and  although  the  new  dam  was  to  be  Cr.  171,  210;  Atty.  Gen.  v.  Corp.  of 
titilized  for  manufacturing  purposes,  in-  Norwich,  2  Mvl.  &  Cr.  406;  Atty.  Gen. 
stead  of  maintaining  the  locks,  there  v.  Corp.  of  Litchfield,  13  Sim.  546; 
beinj^  no  necessity  for  them;  and  al-  State  ex  rel,  x\  Callaway  County,  51 
though  the  dam  would  cause  the  water  Mo.  395;  Dummer  r.  Corp.  of  Chip- 
to  set  back  a  little  on  the  water  wheel  penham,  14  Ves.  245;  Re  Fremington 
that  propelled  the  ora'or's  machinery.  School,  11  Jux.  421;" s.  c,  10  Jux.  512; 
Ottaquechee  Woolen   Co.  t*.    Newton,  Dean  r.  Bennett,  L.  R.,  6  Ch.  4S9;  Re 


57  Vt.  451;  s.  c,    12  Am.  &  Eng.  Corp.     Beloved  Wilkes'  Charity,  3  Mac.  &  G. 

_  ~         *  58  Bear.  333; 

1.  Marburv    t*.   Madison,  i   Cranch     Atty.  Gen.  r.  Mid.  Kent  R-  Co.,  L.  R., 


Cas.  71.  440;  Dangars  f.  Rivaz,  28  Bear. 


(T.  S.)  137.     The  secretary  of  the   in-  3  Ch.  100;  Atty.  Gen.  v.  Great  North- 

terior  cannot  be  restrained  by  irnunc-  ern  R.  Co.,  4  De  Gex  &  Sim.  75. 

tion  from  cancelling  an   entry  of  land  In  New   York   the  doctrine   is  laid 

in   the  land  office.     Gaines  v.  Thomp-  down  that  while  equity  will   not  ordi- 

son,  7  Wall.  (T.  S.)  347.  n.arily    interfere     with     matters    lying 

2.  People  i\  Canal  Board,  55  N.  Y.  largely  in  the  discretion  of  municipal 
3<>4;  Ohio  V.  Chase,  5  Ohio  St.  528;  authorities,  nevertheless  where  the 
Atty.  (ien.  v,  Forbes,  2  Myl.  &  Cr.  123.  threatened  action  will  produce  irrepa- 

3.  Atty.  Gen.  t'.  Aspinwall,  2  Myl.  &  rable  injury  and  consists  of  an  illegal 
Cr.  613;  Atty.  Gen.  v,  Liverpool,  1  Myl.  grant  or  disposition  of  public  property, 
A:  Cr.  171.    *  by  devoting  it  wholly  or  in  part  to  the 

On  tlie  same  principle  a  town  council  uses  of  a  private  corporation,  or  where 
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lUUwayt.  INJUNCTIONS.  Bailways. 

46.  Railways. — As  railways  are  common  carriers  and  quasi  pub- 
lic in  their  character,  courts  will  not,  for  slight  cause,  grant  in- 
junctions to  obstruct  their  operation  and  thereby  occasion 
inconvenience  and  damage  to  the  public.^ 

{a)  Eminent  Domain, — Where  a  railway  has  been  located 
across  the  lands  of  a  party,  but  the  amount  of  the  appraiser  has 
not  been  deposited  as  required  by  law,  the  land  owner  may  enjoin 
the  operation  of  the  road  until  the  payment  of  such  award.* 

the  attempted  action  is  corrupt  and  v.  Same,  20  Am.  &  Eng.  R.  R.  Cas. 
fraudulent,  equity  may  intervene  by  in-  162;  Western  etc.  R.  Co.  x\  Owings,  15 
junction.  It  has  been  accordingly  held  Md.  199.  And  the  fact  that  the  con- 
that  under  such  circumstances  as  above  demnation  proceedings  that  were  insti- 
laid  down  a  court  of  equity  may  re-  tuted  by  a  company  which  has  since  as- 
strain  municipal  authorities  from  grant-  signed  to  the  defendant  and  gone  out  ot 
ing  to  a  railroad  company  the  right  of  existence  will  not  affect  the "  right. 
way  for  an  elevated  railroad  along  a  Ray  xk  Atchison  etc.  R.  Co.,  4  Neb. 
public  street.  People  ex  rel,  Negus  v.  440.  But  an  acceptance  by  the  land 
Dwyer,  90  N.  Y.  42.  owner  of  the  amount  of  the  award  is 
The  mayor  of  the  city  of  New  York,  an  aquiescence  therein  and  will  pre- 
in  appointing  the  commissioner  of  pub-  elude  him  from  bringing  an  action 
He  works  and  the  corporation  counsel,  against  the  company  for  such  land. 
does  not  act  on  behalf  of  the  muni-  Burns  r.  Milwaukee  etc.  R.  Co.,  9  Wis. 
cipality,  but  as  a  public  executive  officer  450. 

under  the  authority  conferred  upon  him         Where  a  railroad  company  has  ille- 

by   statute.     He   cannot,   therefore,  be  gaily  entered  lands  and  buift  its  road 

restrained  by  injunction  from  appoint-  on  them  and  fails   to  pay  the  damages 

ing  certain  persons  to  such  offices  upon  adjudged,  it  is  generally'  held  that   the 

the  ground  of  an  alleged  corrupt  com-  operation  of  the  road  will  be  enjoined, 

bination.     People   v.  Edson,  52  N.  Y.  Cozens  v.  Bagnor  Rv.  Co.,  i  Ch,  App. 

Super.    Ct.    53;  s.   c,  8   Am.  &    Eng.  594;    Omaha     etc.  )X.    Co.  v.  Menk, 

Corp.  Cas.  135.  4  Neb.  21;   Evans  v.  Missouri  etc.   R. 

1.  Torrey  r.  Camden  etc.  R.  Co.,  3  Co.,  64  Mo.  453;  Sturtevant  f.  Mihvau- 
C.  E.  Green  Ch.  (N.J.)  293;  Cook  v.  kee  etc.  R.  Co.,  11  Wis.  62  (Statutory); 
North  etc.  R.  Co.,  46  Ga.  618.  Bohlman  t\  Green  Bay  etc.  R.  Co.,' 40 

The  open  and  acknowledged  posses-  Wis.  157;  Story  v.  New  York  Elevated 

won  by  a  railway  of  its  right  of  way  is  R.  Co.,  11  Abb.  (N.  Y.)N.  Cas.  236;  s. 

sufficient  to  prevent  interference  there-  c,  7  Am.  &  Eng.  R.  R.  Cas.   596,611; 

with   forcibly  or  without  its  consent.  Gammage  i*.  Georgia  Southern  R.  Co., 

Northern    etc.    R.    Co.     r.    St.    Paul  65  Ga.  614;  s.  c,  lo  Am.  &  Eng.  R.  R. 

etc.  R.  Co.  (Minn.),  i  Am.  &  Eng.  R.  R.  Cas.  371 ;  Kendall  v.  Missisquoi  etc.  R. 

Cas.  12.     But  where  other  railways  are  Co.,  55  Vt.  438;  14  Am.  &  Eng.  R.  R. 

authorized  by  statute  to  cross  the  track  Cas.  423;  Richards  v.  Des  Moines  Val- 

of  the  first  railway,  upon  making  just  ley  R.  Co.,  18  Iowa  259;  Hibbs  v.  C.  & 

•compensation   therefor,   an    injunction  S.  R.  Co.,  39  Iowa  340;  White  v.  Nash- 

will  not  be  granted.     Northern  etc.  R.  ville  etc.  R.  Co.,  7  Heisk.  (Tenn.)  51S; 

•Co.  r.  St.  Paul  etc.  R.  Co.  (Minn.),  i  Murdock  v.  Prospect  Park  etc.  R.  Co., 

Am. &  Eng.  R.  R.  Cas.  12;  Greenhalgh  73  (N.  Y.)  579;  Williams  v.  New  Or- 

V.  Manchester   &    B.  R.  Co.,  3  Myl.  &  leans  etc.  R.  Co.,  60   Miss.  689;  s.  c,  20 

•Cr.  784.  Am.  &  Eng.  R.  R.  Cas.  57S;  Bohlman 

2.  Ray  v.  Atchison  etc.  R.  Co.,  4  t*.  Green  Bay  etc.  R.  Co.,  30  Wis.  105. 
Neb.  440;  Menk  t*.  O.  &  N.  W.  R.  Co.,  The  following  cases  support  the 
4  Neb.  21;  Spencer  v.  Point  Pleasant,  general  rule  that  equity  will  enjoin  the 
etc.  R.  Co.,  23  W.  Va.  401;  s.  c,  20  taking  of  land  by  a  railroad  company 
Am.  &  Eng.  R.  R.  Cas.  125;  Camp-  without  first  condemning  the  same. 
bell  T'.  Point  Pleasant  etc.  R.  Co.,  23  Diedrichs  v.  Northwestern  etc.  R.  Co., 
W.  Va.  448;  s.  c,  20  Am.  &  Eng.  R.  33  Wis.  219;  Lum.sden  r.  Milwaukee,  8 
R.  Cas.  157;  Smith  v.  Point  Pleasant  Wis.  485,  495;  Northern  Pac.  R.  Co.  v, 
■etc.  R.  Co.,  23  W.  Va.  451;  s.  c,  Barnesville  etc.  R.  Co.  (Minn.),  i  Am. 
JO   Am.  &  Eng.  R.   R.  Cas.  160;    Hale  &   Eng.   R.  R.  Cas.  8;  Henderson   v. 
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New  York  Cent.  R:  Co.,  7S  N.  Y.  423;  authorized  bv  act  of  parliament  to  con- 

Cobb  V.  Illinois  etc.  R.  Co.,  68  111.  2T^y,  demn.  The  Vice  Chancellor  refused 

Western   Md.    R.   Co.   v.   Owings,   15  an  injunction  below  on  the  ground  that 

Md.  199:  Armstrong  f,  Waterford  etc.  the  bill  did   not  aver  that  irreparable 

R.    Co.,    10    Ir.    Eq.    60;    Stevens   t*.  injury  would   result.     On  appeal,  the 

Erie    R.    Co.,    6    C,    K.    Green    259;  chancellor     held    that    the    injunction 

Morris  etc.  R.  Co.  :•.  Hudson  Tunnel  would  li^  to  restrain  the  company  from 

R.   Co.,   10   C.  E.  Green    (N.  J.)  384;  proceeding   beyond   the   powers  given 

Harness  t.  Chespeake  etc.  Co.,  i    Md.  them  by  statute.   The  Lord  Chancel- 

Ch.  248.     And  see  New  Central   Coal  lor  says:  "I  am  not  at  liberty  (even if 

Co.  V.  George's  Creek  etc.  Co.,  37  Md.  I  were  in  the  least  disposed,  which  I  am 

537;  Bonaparte  z-.  Camden  &  A.  R.  Co.,  not)  to  withhold  the  jurisdiction  of  this 

Baldw.  N.  S.  205.      Commissioners  v.  court,  as  exercised  in  the  first  case  in 

Durham,  43  111.  86;  Horton  t*.  Hoyt.  11  which  it  was  exercised,  that  of  Agar  r. 

Iowa  496;  Richards  7-.  Des  Moines  etc.  Regent's  Canal  Co.,  Cooper's  Rep.  77, 

R.  Co.,  18  Iowa  259;  Ross  t'.  Elizabeth-  where  Lord  Eldon  proceeds  simply  on 

town  etc.  R.  Co.,  i  Green  (N.   J.)   Ch.  this — that  he  exercised  the  jurisdiction 

422;    Powers    V.    Bears,  12    Wis.    214;  of  this  court  for  the  purpose  of  keeping 

Folley  T'.  Passaic,  11  C.  E.  Green  (N.  these    companies    within    the   powers 

J.)  21*6;   Murdock   v.  Prospect   etc.  R.  which  the  act  give  them.     And  a  most 

Co.,  73   N.  Y.  579;  Bohlman    t*.  Green  wholesome  exercise  of  the  jurisdiction 

Bay  etc.  R.  Co.,  30  Wis.  105;  Bohlman  it  is,  because  great  as  the  powers  neces- 

T'.  Green  Bay  etc.  R.  Co.,  40  Wis.  157;  sarily  are,  to  enable  the  companies  to 

Browning    v.   Camden   etc.   R.  Co.,  3  carry  into  effect  works  of  this  magni- 

Green  (N.  J.)  Ch.  47.  tude",  it  would  be  most  prejudicial  to  the 

In  the  case  of  Western  M.  R.  Co.  v.  interests  of  all  persons  with  whose 
Owings,  15  Md.  199,  an  injunction  was  property  they  interfere,  if  there  were 
prayed  to  prevent  a  railroad  company  not  a  jurisdiction  continually  open  and 
from  making  a  railroad  over  com-  ready  to  exercise  its  power,  for  the  pur- 
plainant's  lands.  The  bill  alleged  that  pose  of  keeping  them  within  that  limit 
the  company  had  not  paid  nor  tendered  which  the  legislature  has  thought 
compensation  for  the  use  of  the  lands,  proper  to  prescribe  for  the  exercise  of 
Judge  Tuck,  in  deciding  the  case,  their  powers."  The  injunction  was 
said :  "  We  do  not  perceive  how  the  refused,  however,  on  another  ground, 
court  could  have  refused  the  injunction  An  attempt  to  take  permanent  pos- 
in  the  face  of  this  averment  in  the  bill,  session  of  land  for  public  use,  without 
The  clause  of  the  constitution  appli-  the  assent  of  the  owner,  express  or  im- 
cable  to  the  point  is  too  plain  to  admit  plied,  and  without  payment  or  tender  of 
of  any  doubt.  The  nature  of  the  damages  in  advance,  would,  if  consum- 
er/wr/^f,  whether  irreparable  or  not^  mated,  be  in  the  nature  of  an  irreparable 
has  nothing  to  do  -with  the  question  injury,  to  prevent  which  an  injunction 
ivhen  thus  presented  .  .  .  We  have  would  ordinarily  be  granted.  Northern 
no  doubt  of  the  jurisdiction  of  the  court  Pac.  R.  Co.  v.  Barnesville  R.  etc.  Co. 
of  equity  in  such  a  case  as  this.  It  has  (Minn.),  i  Am.  &  Eng.  R.  R.  Cas.  8. 
been  frequently  exercised,  as  shown  by  The  railroad  company,  in  Jones  r. 
the  authorities  cited  in  the  argument,  New  Orleans  etc.  R.  Co.,  70  Ala.  227; 
and  there  are  many  others  to  the  same  s.  c,  14  Am.  &  Eng.  R.  R.  Cas.  217, 
effect,  that  corporations  may  be  re-  having  entered  on  the  lands  without  the 
strained  from  an  abuse  of  their  consent  of  the  owner,  without  condem- 
powers."  nation   by    statutory  proceedings,  and 

In  Bird  z\  Wilmington  etc.  R.  Co.,  4  without  payment  of*  compensation,  was 
Am.  Law  Reg.  222-225,  '^  ^^^  //<'/r/  a  trespasser;  and  the  owner  might 
that  the  mere  fact  that  the  railroad  have  enjoined  by  bill  in  equity  the  con- 
company  had  proceeded  to  take  struction  of  its  road  until  compensation 
possession  of  complainant's  land  before  to  him  was  ascertained  and  paid. 
instituting  proceedings  for  condemna-  The  defendant,  M.  &  C.  R.  R.  Co., 
tion,  was  a  sufficient  reason  for  granting  constructed  its  road  across  the  land  of 
an  injunction.                                                  .  the   oratrix,  a  married  woman,  without 

In  River  Dun  Nav.  Co.  f.  North  Mid-  complying  with  the  statute  as  to  taking 

land  R.  Co.,  i  Railway  Cases  135,  a  bill  land  for  railroad  purposes,  without  her 

for  injunction  had  been  filed  to  prevent  consent,  and  without  any  action  of  hers 

a  railroad  company  from  taking  land  that   amounted   to  an  estoppel.     After 

outside   of    the   line   in   which   it   was  the  road  was  surveyed  and  located,  but 
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Where  it  is  sought  by  bill  to  enjoin  the  operation  of  a  railroad 

over  land  which  it  has  illegally  taken,  and  where  the  enjoining, 

the  operation  of  the  road  would  be  a  serious  matter,  and  likely 
to  cause  public  inconvenience  and  annoyance,  the  court  will  often 
withhold  the  injunction  for  a  time  in  order  to  give  an  opportunity 
for  the  damages  to  be  duly  assessed  and  paid.* 

before  the  oratrix'  land  was   taken,  the  agreement  to  sell  and  convey  the  seller 

M.  &  C.  R.  R.  Co.  was  mortgaged  to  waives  his  constitutional  right  to  have 

secure  its  bonds  owned  bv  the   defend-  his  damages  assessed  and  tendered  be- 

ant,  the  Conn.   &   Pass.  6..  R.  Co.,  and  fore  possession  can  be  taken  by  the  rail- 

leased   to  the   defendant,   E.  C.  R.  Co.  road  company.     Baltimore  etc.  R.  Co. 

The  mortgage  was  foreclosed   and  the  v.  Highland,  48  Ind.  381. 

title  established  in  the  bondholders.    A  A  land  owner  agreed  to  convey  to  a 

bill  having  been  brought  to   enjoin  the  railway  company  a  strip  of  land*^  part 

defendants  from  occupying  the   oratrix'  of  which   was   to   be   occupied    by  ito 

land,  keld^  that   the  defendants  should  track  and  part  used  for  a  public  street, 

be  enjoined   unless   they   pay  the  land  but  the  whole  to  revert  absolutely  on 

damages.     Kendall   v,  Missisquoi  etc.  breach    of  condition.     He    afterwards 

R.  Co.  et  ai.^  55  Vt.  438.  made  a  plat  on  which  this  strip  was 

Award  Befbied. — Where    a  railroad  marked  a  street,  and  in  acknowledging 

company   institutes    proceedings    in   a  it  provided   that    it   should    remain   a 

lawful  manner  and  condemns  the  right  street  if  the  company  performed  its  oh- 

of  way  and  deposits  the  amount  of  the  ligations,  but  if  not  it  should  instantly 

award   as   required   by  law,    the   land  revert.     After  his  death  his  estate  M'as 

owner    cannot    maintain      an      action  partitioned,   except   the   railway   strip, 

against    the      company      whether    he  and  one  of  the  petitioners  received  ccr- 

takes   or  refuses  the  money  deposited  tain  premises  abutting  thereon,  which 

to  his  use.     Hueston   v,   Eaton   etc.  R.  he    sold.     This   partitioner   afterwards 

Co.,  4  Ohio  St.  689.  obtained   grants   from  the   rest  of  his 

But  an  injunction  may  be  granted  to  heirs,  and  conveyed  the  strip  to  the  rail- 
prevent  a  railway  from  further  occu-  way  company  unconditionally.  A  sub- 
pancy  of  land  for  which  it  has  not  sequent  grantee  of  the  premises  whicU 
made  compensation,  even  though  the  he  had  previously  sold  claimed  a  right 
company  has  actually  tendered  the  to  use  the  street,  where  the  track  lay, 
amount  agreed  upon  by  arbitrators  as  a  private  way  appurtenant  to  his 
chosen  under  a  statute  held  to  be  un>  lots,  and  sought  to  enjoin  the  company 
constitutional.  Shepardson  v.  Mil-  from  occupying  it  with  another  track, 
waukee  etc.  R.  Co.,  6  Wis.  578.  Held,  that  the  bill  for  injunction  would 

Apinroral  of  the  location  of  a  railroad  not  lie;  the  plat  had  been  made  with 
at  a  public  meeting  of  the  citizens  called  reference  to  a  way  that  had  never  been 
for  that  purpose,  and  acquiescence  in  unconditionally  dedicated,  and  the 
by  the  public  for  fourteen  years,  are  premises  occupied  by  the  way  had 
strong  proofs  of  the  propriety  of  the  afterwards  been  unconditionally  con- 
location,  and  an  injunction  will  not  be  veyed  to  the  railway  company,  and  bc- 
granted  at  the  suit  of  a  landowner  who  came  its  private  property  before  corn- 
has  permitted  the  road  to  be  completed  plainant's  title  had  passed  out  of  a  rep- 
and  operated  without  objection  until  all  resentative  of  the  estate.  Tapert  t'. 
ordinary  means  of  obtaining  indemnity  Detroit  etc.  R.  Co.  (Mich.),  11  Am.  & 
has  faifed.  Hentz  t\  Long  Island  li.  Eng.  R.  R.  Cas.  413. 
Co.,  13  Barb.  (N.  Y.)  646.  Where  a  Judgment  for  the  right  of 

A  written  contract  with   a  railroad  way  has  been  recovered  against  a   rail- 

company  to  sell  and  within  a  specified  way  company  and  an  injunction  issued, 

time  to  convey  to  such  company  a  strip  the   injunction   will    not    be  dissolv<*d 

of  ground  forthe  road  bed,  and  posses-  upon  the  sole  ground  that  the  action  for 

Kion   is   given    to   the   purchaser,   who  damages  has  been  reversed.  Sturtevant 

thereupon   proceeds   to    construct    the  i*.  Milwaukee   etc.  R.  Co.,  11    Wis.  63. 

road   through   such    land,   the    vendor  See   also   Davis   v.   La  Crosse  etc.  R. 

cannot  enjoin    the  use  and  possession  Co.,  12  Wis.  16;  Pettibone  f.  La  Crosse 

thereof  by  the  railroad  company  when  etc.  R.  Co.,  14   Wis.  443;  Ford    t'.  Chi- 

the  latter' is  not  in  default  in  perform-  cago  etc.  R.  Co.,  14  Wis.  609. 

ing  the  terms  of  the  contract.     V^y  the  1.  Story   i>.  New  York  Elevated  R* 
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Where  a  party  has  conveyed  a  right  of  way,  the  company  may 
be  enjoined  from  condemning  a  route  in  a  different  place.* 

A  separate  action  to  enjoin  a  railway  company  from  condemn- 
ing  real  estate  necessary  for  the  purpose  of  its  incorporation  can- 
not be  maintained  on  the  ground  that  the  statute  under  which 
the  proceedings  are  had  is  unconstitutional  where  that  question 
can  be  determined  by  the  court  in  the  proceedings  themselves.* 

Where  a  railroad  company  is  authorized  by  statute  to  enter 
upon  land  for  the  purpose  of  surveying  and  locating  its  road,  no 
injunction  can  issue  to  prevent  an  entry  for  such  purpose.' 

Co.,  II  Abb,  N.  Cas.  (N.  Y.)  236;  s.  c,  bv  one  tract,  as  now  located."    In  con- 

7  Am.  &   Eng.  R.    R.  Cas.    596;  Gam-  stnicting  a  switch   the   companv  pro- 

ma^e    i'.  Georgia    Southern  K.  Co.,  65  posed  to  lay  one  rail   thereof  for  a  dts- 

<ya.   614;  6.  c.,  10  Am.  &   £ng.  R.  R.  tance  of  nineteen   feet   in   front  of  the: 

Cus.  371.  lot   and    near   the    intersection  of  the 

1.  Bentley  v.  Wabash  etc.   R.  Co.,  61  streets,  on    the   projecting  ends  of  the 

lowu  229;  s.  c,  20  Am.  &  £ng.   R.   R.  ties  on  which  the   main  track  was  laid. 

Cuh.  365.  and  fourteen  inches  from  the  main  rail. 

A  deed  for  a  right  of  way,  as  then  Held,  that  in  the  absence  of  a  showing 
located  through  the  lands  of  the  grantor,  that  such  occupation  of  the  ties  of  tlur 
will  not  justify  the  subsequent  location  main  track  wiH  impose  any  additional 
of  the  road  in  a  different  place.  Hall  burden  upon  the  plaintifTs  soil,  or  will 
t'.  Pickering,  40  Me.  548.  If  the  owner  present  any  additional  impairment  or 
tacitlv  consents  to  such  a  different  lo-  interference  with  his  use  of  the  street 
cation,  the  railroad  company  is  not  a  the  injunction  vcill  not  lie.  Indian- 
trespasser.  Hosher  r.  Kansas  City  etc.  apolis  etc.  R.  Co.  r.  Calvert,  1 10  Ind. 
R.  Co..  60  Mo.  329.  See  also  Munkers  555. 
V.  Kansas  City  etc.  R.  Co.,  60  Mo.  334.         8.  Kip  v.  N.  Y.etc  R.  Co., 6  Hun  (N. 

When  the  owner  of  land  granted  to  Y.)  2±\  Aurora  etc.  R.  Co.  v.    Miller, 

a  railroad  company  the  right  to  select  56  Ind.  88.    But  compare   Cal.  Pac  R. 

a  strip  thereof  for  Its  right  of  way,  and  Co.  t'.  Cent.  Pac.  R.  Co.,  47  Cal.  549. 
from  the   terms  of  the  grant,  and  the        8.    Bonaparte  v.  Camden  etc.  R-  Co^ 

circumstances  under  which  it  was  made.  Bald.  (X.  V.)  205;    Morris  Canal  etc 

it  is  clear  that  both  parties  understood  Co.  r.  Fagin,  1  C.  E.  Or.  (N.J.)  419;  s. 

that  the  right  granted    was   to  be  exer-  c,   7  C.  E.  Gr.    (N.  ].)   430;  Vilas  r. 

cised   at   the   time  of  the  final  location  Milwaukee  etc.  R.  Co.,  15   Wis,  233; 

and   construction   of  the  railroad,  and  Pettibone  i'.  La  Crosse  R.,  14  Wis. 443; 

not  afterwards,  a  court  of  equity  will,  Lexington   etc.    R.  Co.   r.   Ormsby.  7 

by   injunction,   restrain   such   railroad  Dana  (Ky.)  276;  Murdock  t*.  Prospect 

company  from  taking  possession  of  any  Park  etc.  R.  Co.,  73  N.  Y.   579;    Troy 

Additional    part  of   said  land,  after  its  etc.  R.  Co.  r.  Boston  etc.  R.  Co.,  7  Am. 

railroad   has   been    located   and   com-  &  Eng.    R.   R.  Cas.  49;  Gottschalk  v. 

pleted.     Warner   t\    Sandusky  etc.  R.  Lincoln  etc.  R.  Co.,  14   Neb.  3S9;  s,  c 

Co.,  39   Ohio   St.   70;  s.  c,  II    Am.  &  10  Am.  &Eng.  R.  R.  Cas.  ixS;  Cumber- 

Kng.  R.  Cas.  417.  land  etc.   R.  Co.  t'.  Penna.    R.   Co.,  57 

When  a  party  has  conveyed  right  of  Md.  267;  s.  c,  10  Am.  &  Eng.  R.  R.Cas. 

way  and   afterwards  the  company  con-  351. 

demns  route,  not  varying  but  a  few  Property  Damaged  but  Vol  Tmkta.— It 
feet  from  that  conveyed,  the  land  owner  is  now  the  well  settled  law  in  England 
cannot  obtain  injunction  to  restrain  that  an  injunction  will  not  He  for  a  pro- 
construction  of  road  until  award  of  tection  of  property  which  is  damaged 
commissioners  is  paid.  Bentley  t*.  Wa-  but  not  taken.  Bush  r.  Trowbridge  W. 
bash  etc.  R.  Co..  61  Iowa  229;  s.  c,  20  Co.,  L.  R.,  19  Eq.  291;  s.  c,  44  L.  J.,Ch. 
Am.  &  Eng.  R.  Cas.  365.  235;  32  L.  T.  182;  23  W.  R.  330;  Lan- 

The   owner   of   a   corner   lot,   for  a  cashire  &  Y.  R.  Co.  t».  Evans,  15  Bear, 

valuable    consideration,    released  to   a  322;  Sutton  Harbor  Improvement  Co. 

railroad  company  the  part  of  the  streets  i'.  Hitchens,  1  De  G.  M.  &  G.  i6t;  s-c 

adjoining   his   property,  to   the   center  21  L.  J.,  Ch.  (N.  S.)  73;  Duke  of  Nor- 

Jinc,  for  a  right  of  way,  *'to  be  occupied  folk  v,  Tennant,  9  Hare  745;  Macey  v. 
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{b)  Conflicting  Claims  as  to  Right  of  Way, — One  railroad  com- 
pany cannot  obtain  an  injunction  to  restrain  another  from  grad- 
ing and  laying  down  its  track  through  a  gap  where  the  com- 
plainant's route  has  also  been  surveyed,  and  to  which  it  has  an  al- 
leged prior  right,  when  it  appears  that  the  work  of  construction 
on  complainant's  line  has  not  reached  the  locality,  and  probably 
will  not  reach  it  for  a  long  time  to  come,  and  it  appears  that  no 
irreparable  injury  will  follow  from  a  failure  to  grant  the  injunc- 
tion.^ 

{c)  Unauthorised  Occupation    of   Streets. — The    unauthorized 

Metropolitan  Bd.  of  Works,  ^^  L.  J.,  Where  a  railway  company  instituted 

Ch.  377;  London  &  N.  W.  R.  Co.  v,  proceedings  to   condemn    the  roadway 

Bradley,    3   McN.   &    G.   336;     E.   &  and  track  of  another  de  facto  railway 

W.    India     Dock     &     B.    J.    R.    Co.  company,  but  gave  the  latter  no  notice 

T'.   Gattke,   3   McN.  &  G.  155;  South  and  conceded  its   real   purpose,  which 

Staffordshire  R.   Co.   v.    Hall,    i  Sim.  was  to  obtain  possession  of  the  right  of 

(>^.  S.)  373;  Glover  v.  North  Stafford-  way   and   road   of  the   latter    without 

shire  R.  Co.,  16  Q^  B.  912;  s.  c,  5  Eng.  compensation,      an       injunction      was 

L.  &  Eq.  335;  Monchet  v.  Great  W.  R.  granted  to  restrain  the  company  at  fault 

Co.,   1  R.  Cas.  367.     Compare   Hutton  from  taking  possession  under  such  pro- 

V.  London  &  S.  W.  R.  Co.,  18  L. J.,  Ch.  ceedings.      Cin.  etc.  R.  Co.  v.  Danville 

(N.  S.)  345;  London  &   N.  W.  K.  Co.  etc.  R.  Co.,  75  111.  113. 

V.  Smith,  I  McN.  &  G.  216.  Where  a  railway  company  had  aban- 

County   commissioners   will   not  be  doned  its  road  for   17  years  and    taken 

enjoined  from  proceeding  with  the  con-  up  the  rails,  it  cannot  obtain  a  tempo- 

struction  of  a  bridge  within  the  limits  of  rary     injunction    to    restrain    another 

a  highway  at  the  instance  of  one  whose  company  from  constructing  a   railway 

lands  are  not  taken  but  only  damaged,  on  such  line.    Troy  etc.  R.  Co.  v.  Bos- 

the  complainant  having  no  right  to  the  ton  etc.  R.  Co.,  13  Hun  (N.  Y.)  60. 

prepayment  of  damages,  and  his  remedy  One  Road  Interfering  witli  Another 

being  by  action  upon  the  case.     Appeal  About    to    GroH     It. — An     injunction 

of  Delaware  Co.,  22  Am.  &  Eng.  Corp.  granted  Ip  prevent  one   railway    from 

Cas.  (Pa.)  381.  interfering   with  another   railroad  lay- 

1.  Western   etc.  R.   Co.  v,   Georgia  ing  its  track  across  its  right  of  way  and 

etc.  R.  Co.,  88  N.  Car.  79;  s.  c,  17  Am.  tracks,  without   notice,  and   before   the 

&  Eng.  R.  R.  Cas.  31;  Chicago  etc.  R.  case   is  determined  on   its  merits,  and 

Co.  z'.  Joliet  etc.  R.  Co.,    105    111.   389;  final  decree,  is  illegal.    The  court  say: 

F.   c,  14  Am.  &  Eng.    R.    R.   Cas.  62;  ''It  needs  no  discussion  to  show  that  an 

Fitchburg  R.Co.  v.  New  Haven  etc.  Co.,  injunction  against  a  party's  holding  his 

134  Mass.  547;  8.  c,  14  Am.  &  Eng.  R.  own  possession  is  the  same  thing  as  turn- 

R.  Cas.  95.     But  where   one  company  ing  him  out  of  possession,  and  is  utterly 

has  constructed  its  road  through  a  can-  illegal   before  final  decree.     Whatever 

yon,  another  company  will  be  restrained  right  a  complainant  may  have  in  other 

by   injunction    from    taking    the    first  courts,  or  in  other  ways,  a  court  of  equity 

company's  right  of  way  until  the  neces-  cannot  change  the  possession  of  lands  in 

sity  thereof  is  shown.     Denver  etc.  R.  conflict  from  one  party  to  another  un- 

Co.  V.  Denver   etc.    R.  Co.  (Colo.),    14  til  the  merits  have  been  finally  passed 

Am.  &  Eng.  R.  R.  Cas.  S3.  upon.     It  seems  singular  that  any  oflli- 

Where  two  railroad  companies  have  cer  of  the  law  should  undertake  such  a 
each  authority  to  build  and  operate  a  usurpation  of  power.  It  has  been 
railroad  between  the  -^ame  termini,  and  sufficiently  settled  by  several  decision.s 
the  company  which  first  constructed  its  of  this  court,  and  is  an  elementary  rule 
road  permitted  the  second  company  to  which  needs  no  explanation.  People 
expend,  large  sums  of  money  in  con-  v.  Simonson,  10  Mich.  335;  Barry  v. 
structing  its  line  and  sold  it  part  of  its  Briggs,  22  Mich.  201,  Lewis  f.  Cam- 
right  of  way,  it  will  not  be  permitted  to  pau,  14  Mich.  458;  Sailing  i*.  Johnson, 
enjoin  the  operation  of  the  road.  Erie  25  Mich.  489;  Port  Huron  etc.  R.  Co. 
etc.  R.  Co.  r.  Delaware  etc.  R.  Co.,  21  i'.  Judge  of  St.  Clair.  31  Mich.  450; 
N.  J.  Eq.  2^^.  Arnold  v.  Bright,  41  Mich.  207;  Tawas 
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occupation  of  a  street  by  a  railroad  track  may  be  enjoined.*    But 
an  injunction  will  not  lie  to  restrain  the  construction  of  a  street 
railroad  in  an  approved  manner  by  authority  of  State,  and  with 
^consent  of  municipal  authorities.* 

Where  a  city  grants  the  right  of  way  through  one  of  its  streets 

•etc.    R.   Co.  V,  Judge  of  Iosco  Co.,  44  diction  to  restrain  the  laving  of  a  rail- 
Mich.  479.  road  side  track  by  a  company  in  the 

1.  Attv.  Gen.  v.  Lombard  etc.  R.  public  street  in  front  of  its  own  prop- 
Co..  32  Leg.  Int.  (Pa.)  238;  s.  c.  W.  N.  erty,  to  connect  with  the  main  tractofa 
C  (Pa.)  489;  Metropolitan  City  R.  railway,  under  licence  by  the  city  coun- 
<Zo.  V.  Chicago,  96  111.  620;  s.  c,  2  Am.  cil,  by  ordinance,  on  a  bill  by  private 
&  Eng.  R.  R.  Cas.  291;  State  I'.  Dayton  individuals    owning    property   in    the 

-<tc.    R.   Co.,   36   Ohio   St.   436;  s.  c,  5  vicinity  but  not  abutting  on  the  part  ot 

Am,  &  Eng.  R.  R.Cas.  312;  Scioto  Val-  the  street   to  be   used.     Any  damages 

ley  R.   Co.   x\   Lawrence,  38   Ohio  41;  that    may   be    sustained    by    property 

*.  c..  7  Am.  &  Eng.  R.  R.  Cas.93;  Tapert  owners  in  a  city  by  reason  of  the  con* 

7».  Detroit  etc.    R.   Co.,   50   Mich.  267;  struction  of  a  railroad   track  under  the 

s.  c,  II  Am.  &  Eng.  R.  R.  Cas.  413.  licence  of  the  city  holding  the  fee  of  the 

When  a   railway  company  is  forbid-  street  must  be  nought  in  an  action  at 

•den  by  statute  to  construct  and  operate  law.     Truesdale  et  al,  v.  Peoria  Grape 

its   roads   upon   the   streets  of  any  in-  Sugar  Co.,  loi  111.  561. 

•corporated   city    without   the  assent  of  Where  a  city  council  has  granted  to  a 

the   corporate  authorities,  and   a  right  railway  company  the  right  to  lay  down 

of  way  is  granted  on  certain  conditions  its  track  along  an  alley  .under  section  464 

to  which   the   company   agree,  the  au-  of  the  code,  equity  will  not  interlere  to 

thorities  will  not  be   enjoined  from  re-  restrain  the  company  from  having  the 

-entering   and   taking  possession  of  the  damages  to  abutting  property  owners 

grounds  granted  to  the  company  when  assessed,  as   provided    in   said  section, 

the  privilege  of  re-entering  was  in  case  and  from  appropriating  the  alley  upon 

'of  a  default  on   the  part  of  the  com-  the   payment  of   such   damages.   The 

pany  reserved  in  the  contract.     Pacific  fact  that  the  damages  to  abutting  prop- 

R.  Co.  V.  Leavenworth,  1  Dill.  (U.  S.)  ertv  will  be  very  great  can  make  no 

392.  difference  as  to  "the  right  of  the  com- 

Where   a   railroad  company  entered  pany  to  proceed  under  the  law.   The 

'tipon   a  street,  excavated   it,  built  and  cases  of  (Chicago  etc.  R.  Co.  t'.  Newton, 

maintained  a  railroad   thereon  without  36  Iowa  299,  and  Davis  v.  C.  &  N.  W. 

■authority,   a  property   owner   on    said  R.   Co.,   46    Iowa    3S9,    distinguished. 

street   may    recover    damages    arising  Health  i'.  Des  Moines  etc.  R.  Co..  61 

Trom  the  nuisance   complained  of,  both  Iowa  11. 

direct  and  consequential.     If  necessary  Where  a  municipality  by  ordinance 

to   a   complete  and  effectual  abatement  grants  to  a  railroad  company  the  right 

of  the  nuisance,  an   injunction  against  to   construct   a  switch    upon  a  street 

its   continuance   may   properly  be  ad-  owned   by  the  municipality  in  fee,  and 

judged  for  that   purpose.     Colstrum  t-.  further  grants  to  the  company  the  right 

Minneapolis  etc.  R.   Co.,  33  Minn.  516.  to  operate  cars  thereon  e ither  by  horse 

Where  the  construction  of  a  railroad  power  or  steam,  a  bill  in  equity  will  not 

in  a  street  of  a  city  will  work   material  lie  by  the  owner  of  property' abutting 

injury    to   the   abutting  property,  such  on  said  street  to  restrain  the  company 

construction   may    be   enjoined,  at  the  from    operating     its     cars    by  steam. 

suit  of  the   owners,  until   the  right  to  Chancery   has  no  jurisdiction  in  such 

•construct   such  road  in  the  street   shall  case.     The  remedy,  if  any,  for  the  in- 

6r8t  be  acquired,  under  proceodings  in-  juries   complained   of  is   bv  action  at 

«tituted  against  such  owners  as  required  law.     Mills  t'.  Parlin,  106  ill.  6o;s.  c, 

by  law  for  the  appropriation  of  private  14  Am.  &  Eng.  R.  R.  Cas.  147. 

property.     Scioto    Valley    R.    Co.    t*.  When  a  railroad  company  by  consent 

David   Lawrence,  38  Ohio   41;  s.  c,  7  of  a  town  council  is  building'  its  road 

Am.  &  Eng.  R.  Cas.  43.     See  Faust  v.  through  the  streets  of  a  town,  and  the 

Passenger  R.  Co.,  3  Phila.  (Pa.)  164.  owner  of  an  adjoining  lot  seeks  an  «"' 

2.  Randall  v.  Jacksonville,  19  Fla.  junction  till  a  court  of  equity  ascertain 
.409;  s.  c,  17  Am.  &  Eng.  R.  R.  Cas.  184.  the  damages  he  will  j^ustain,  giving  as* 

A  court  of  equity  will  not  take  juris-  reason   for   such    injunction    that  the 
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to  a  railway  company,  which  grades  the  same  at  great  expense, 
the  city  will  be  enjoined  from  revoking  the  conditions  of  the 
grant  to  the  prejudice  of  such  company.* 

(rf)  Special  Damages, — Where  a  railroad  company  has  violated 
its  franchise,  by  reason  of  which  the  public  sustains  injury,  an 
individual  who  sustains  no  greater  damage  than  the  public  gener- 
ally cannot  sustain  a  bill  for  an  injunction.* 

\e)  Collection  of  Stock  by  Insolvent  Company. — An  injunction 
will  not  be  granted  to  restrain  an  insolvent  railway  company  from 
collecting  installments  on  subscriptions  for  stock  upon  the  ground 
that  the  money  may  be  expended  in  extending  the  road  beyond 
the  limits  of  the  county,  unless  the  contract  expressly  provides 
that  the  money  shall  be  expended  in  the  county.^ 

court  of  common  law  will  furnish  no  Pa.  St.  218,  it  is  said  (p.  226):  "The 

adequate  remedj,  as  the  plaintiff  would  rule  is  well  settled  that  where  the  in- 

have  to  bring  repeated  suits  to  recover  jur^  is  no  greater  to  a  plaintiff  than  to 

for  the  damages  he  might  sustain,  as  the  individuals  at  large,  the  remedy  to 

he  would  recover  in  anv  one  suit  only  redress  the  subject  of  complaint  is  with 

the  damages  which  he  might  have  sus-  the  public.    Bigelow  v,  Hartford  Bridge 

tained  prior  to  the  institution  of  such  Co..  14  Com.  565;  Buck  Mountain  etc. 

suit,  and  on  its  termination  would  have  Co.  x\  Lehigh  etc.  Co.,  14  Wright  (Pa.) 

to  bring  a  like  suit  for  his  damages  sub-  91;  Sparhawk  x\  Union  etc.  R.  Co.,  4 

sequently  sustained,  and  so  on  for  an  r.   F.   Smith   (Pa.)   401;    Peterson   v. 

indefinite  period,  this  reason  furnishes  Railway  Co.,  5  Phila.  (Pa.)  199;  Pas- 

no  ground   for  the   interposition   of  a  senger  Co.  v.  Phila.,  33  Leg.  Int.  (Pa.) 

court  of  equity,  as  all  damages  of  a  per-  264;  Passenger  R.  Co.  z\  Passenger  R. 

manent  character  may  be  recovered  in  Co.,  x  W.  N.  C.  (Pa.)  492;  Crowley  t'. 

such  case  in  the  first' suit  at  law,  and  Davis,  63  Cal.  460;  s.  c,  20  Am.  &  Eng. 

there  is  not  only  no  necessity  for  such  R.   R.  Cas.  2^;  Dwenger  r.  Chicago 

repeated   suits   at   law,   but  after  such  etc.  R.  Co.,  9^  Ind.  153;  s.  c,  20  Am. 

first  suit,  in  which  the  entire  damages  &  ^ng*  I^*  ^-  Cas.  26,  30. 
are  recovered,  no  second  suit  could  be        In  Coast  Line  R.  Co.  v.  Cohen,  50 

brought,    except  to    recover    damages  Ga.  451,   it   was  held  that  a  court  of 

which  did  not  necessarily  result  from  equity  w-ill  not  entertain  a  bill  in  the 

the  building  and  proper  use  by  the  rail-  name  of  one  or  more  private  citizens 

road  company  of  its  track  in  such  street,  to  restrain  the  obstruction  of  a  public 

A  second  suit  could  only  be   brought  street,  no  private  injury  or  threatened 

for  the  careless  running  of  cars  in  such  injury  being  alleged  to  such  citizens  or 

street  or  for  other  wrongs  done  by  the  to  their  property.     In  such  a  case,  the 

railroad   company,   not    including  the  nuisance  being  purely  a  public  one,  can 

injury   necessarily   resulting  from   the  only  be  restrained  by  the  public  on  in- 

running  of  its  cars  in  such  street,  which  formation,  filed  by  a  public  officer,  to 

is  the  right  of  the  company.     Smith  t'.  wit,  by  the  solicitor  general  for  the  cir- 

Point  Pleasant  etc.  R.  Co.,  23  W.  Va.  cuit.     It  is  not  sufficient  that  one  of  the 

451,  20  Am.  &  Eng.  R.  R.  Cas.  160.  parties  is  a  lot  owner  on  the  street,  no 

'  1.  Southwestern  etc.  R.  Co.  v.  Albany,  specific   injury  to   the   property  being 

45  Ga.  613;  it  is  said  (p.  615):  '*Itcan  alleged,  but  onlv  a  general  allegation 

hardly  be  disputed  that  this  attempt  of  that  damage  wilf  result  to  said  lot. 
the  city  of  Albany  to  alter  its  contract        Where   a  township  received  special 

with  the  Brunswick    &    Albany  Rail-  damages  from  obstructions  in  a  stream 

road    is    a   wrong   to    that    company,  placed   there   by  the   railway  company 

Whether   the   contract   is  one    which  by  reason  of  which  injury  is  occasioned 

could  have  been  enforced  as  a  contract  to    public    bridges,   it   may   bring    an 

is  not  the  question.     After  the  Bruns-  action    to    remove    or    restrain    such 

wick    and  Albany  road    had  acted  on  obstructions.    Sheboygan  i'.  Sheboygan 

it.  done  the  work  under  the  eye  of  the  etc.  R.  Co.,  21  Wis.  667. 
city,  it  is  too  late  for  the  citV  to  say,         3.  Dill  r*.  Wabash  etc.  R.  Co.,  21  III. 

our  contract  does  not  bind  us.*'^  91.     There  was  no  condition  attached 

2.  Cumberland  etc.  R.  Co.'s  App.,  62  to  the  contract  of  subscription,  and  it 
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Where  a  railway  company  has  the  right  to  proceed  and  con- 
struct and  use  its  road,  threats  of  personal  violence  to  the  agents 
of  the  company  if  they  attempt  the  construction  of  the  road  will 
not  give  a  court  of  equity  the  right  to  interfere  by  injunction  to 
restrain  the  threatened  violence.* 

(y)  Rights  of  Bondholders, — A  bondholder  in  a  corporation 
cannot  obtain  an  injunction  to  restrain  the  directors  thereof  from 
sacrificing  its  interests  to  another  corporation,  where  the  com- 
pany is  solvent  and  abundantly  capable  of  responding  in  damages 
to  the  complainant.* 

{g)  Rights  of  Stockholders, — Where  the  legislature  repeals  the 
charter  of  a  street  railroad  and  transfers  its  franchises  and  track 
to  another,  and  the  corporation  declines  to  seek  redress,  a  stock- 
holder  may  obtain  an  injunction  on  the  ground  that  the  repealing 
statute  impairs  the  obligation  of  a  contract.^ 

A  single  stockholder  may  obtain  an  injunction  to  restrain  the 
purchase  by  one  railroad  of  the  majority  of  the  stock,  bonds  and 
equipment  of  another,  where  such  purchase  would  be  ultra  vires 
and  opposed  to  public  policy.* 

(//)  Covenants, — Injunctions  to  restrain  breaches  of  negative 
covenants  and  mandatory  injunctions  to  compel  the  observance 
of  affirmative  covenants  are  granted  when  the  threatened  breach 
of  an  existing  contract  is  clearly  shown,  but  only  when  the  re- 
covery of  damages  at  law  would  inadequately  redress  the  im- 
pending injury.^  Equity  will  restrain  the  violation  of  covenants 
by  injunction,  notwithstanding  their  nature  is  such  that  specific 
performance  would  not  be  decreed.* 

was  keld  that  the   insolvency   of  the  6.  In  Singer  Sewing  Machine  Co.  t'. 

company  constituted  no  defence.  Union   Buttonhole  &  E.  Co.,  i  Holmes 

1.  Montgomeryetc.  R.  Co.  r.  Walton,  (U.S.)  253,  the  court,  after  a  careful 
14  Ala.  207.  review  of  the   authorities,  keid  that  an 

2.  Matthews  v,  Murchison  (N.  Car.),  injunction  mav  be  granted  to  restrain 
9  Am.  &  Eng.  R.  R.  Cas.  693.  acts   in    violation  of  a  lawful  contract, 

3.  Greenwood' 7/.  Union  Freight  R.  although  the  nature  of  the  contract  is 
Co.,  10^  N.  S.  13;  s.  c,  9  Am.  &  Eng.  such  that  specific  performance  would 
R.  R.  Cas.  526.  not  be  enforced.      Lowell,  J.,  said: 

4.  Elktns  7'.  Camden  etc.  R.  Co.,  36  "It  is  now  firmly  established  that  the 
N.J.  Eq.  5;  s.  c,  9  Am.  &  Eng.  R.  R.  court  will  often  interfere  by  injunction 
Cas.  639.  when  it  cannot  decree  specific  perform- 

And  where  an  insolvent  canal  com-  ance."    To  the  same  effect  is  W.  t  • 

pany   sold   its   property  and  franchises  Tel.  Co.  v.  Union   Pac.  R.  Co.,  3  Fed. 

to    a    railway  corporation    for   a   sum  Rep.  423,  429;  Wells  v,  Oregon  R-  * 

greatly   beneath    their  value,  and  the  N.   Co.  (Oregon),  16   Am.  £  EngR* 

purchasing   company   thereupon    built  R.  Cas.  71;  Wells  v.  Northern  Pac  ^' 

and  equfpped   a   railroad  on  such  right  Co.  (U.  S.),  x8  Am.  &  Eng.  R.  R*  C*** 

o(   way;     heldy  that   the    stockholders  441. 

and  creditors  of  the  canal  company  Wolverhampton  &  W.  R.  Co.  y 
could  not  restrain  the  railroad  company  London  &  N.  W.  R.  Co.,  L.  Rm  '" 
from  u^ng  the  property,  but  could  Eq.  433,  is  a  case  where  the  defend*"' 
compel  It  to  account  for  the  additional  was  restrained  from  a  wrongful  diver- 
value.  Goodin  v.  Cin.  etc.  Canal  Co.,  sion  of  traffic  on  the  plaintiff's  road. 
iS  Ohio  St.  169.  The  agreement  between   the  two  coni- 

5.  Chicago  etc.  R.  Co.  v.  New  York  panies  was  that  the  defendant  should 
etc.  R.  Co.  (New  York),  22  Am.  &  work -the  plaintift's  line,  and  during  Jne 
Eng.  R.  R.  Cas.  265.  continuance  of  the  agreement  develop 
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(i )  Operating  Contracts, — Where  two-  railway  companies  enter 
into  an  agreement  for  using,  interchangeably,  each  other's  roads 
upon  certain  prescribed  terms,  an  injunction  will  be  granted  to 
re3train  one  of  the  companies  from  depriving  the  other  of  the 
use  of  its  road  under  the  contract.* 

(y)  Fraudulent  C<ytnbination. — A  corporation  formed  by  fraudu- 
lent combination  will  be  restrained  by  injunction  from  exercising 
powers  injurious  to  an  individual  by  taking  his  land,  when  acting 
outside  the  scope  of  legislative  intent.* 

(Ji)  Highways, — A  town  which  has  had  imposed  upon  it  by  law 
duty  to  repair  highways  may  maintain  action  for  injunction  to 
compel  railway  company,  which  has  practically  destroyed  the 
highway,  to  restore  it  to  its  former  state  of  usefulness.^ 

(/)  Parallel  Roads, — An  injunction  will  not  lie  to  restrain  the 
construction  of  a  road  parallel  with  one  already  constructed,  and 
between  the  same  termini,  nor  to  restrain  crossing,  by  the  road  in 
question,  of  the  main  tracks  and  switches  of  the  old  road.* 

{ni)  Mill  owners  Flooding  Track, — Where  a  railway  company 
is  entitled  to  protection  from  overflow  of  water  from  a  mill  dam, 
its  licencees  are  entitled  to  the  same  protection,  and  the  defend- 
ant may  be  enjoined  from  increasing  the  height  of  his  mill  dam 
to  the  injury  of  plaintiff.* 

{n)  Planting  Trees, — A  railway  company  may  be  enjoined  from 
planting  trees  so  close  to  one's  land  as  to  overshadow  it,  and  to 
cause  the  roots  to  spring  up  to  the  damage  of  the  soil.* 

46.  Bridges. — An  injunction  will  be  granted  to  restrain  the 
erection  of  a  bridge  across  a  navigable  river  where  it  is  shown 
that  such  bridge  will  be  an  obstruction  to  navigation.^ 

and  accommodate  the  local  and  through  the  compan^y  from  any  further  work  on 

trade  thereof,  and  carry  over  it  certain  or  obstruction    of   the    highway,    the 

specified  traffic.    The  bill  was  filed  to  court  may,  on  final  hearing,  require  the 

restrain  the  defendant  from  carrying  a  removal  of   the    obstructions    already 

por^^ion  of  the  traffic  which   ought  to  placed   thereon,  in  case   the  company 

have  passed  over  the  plaintiffs  line  by  refuse  to  restore  such  highway  to  its 

other  lines  of  the  defendant.    The  point  former  usefulness.  Schroeder   v.  First 

was  made  by  the  defendant  that  the  Div.   St.   Paul  etc.   R.  Co.  (Minn.),  5 

court  could  not  undertake  to  enforce  Am.  &  Eng.  R.  R.  Cas.  298. 

specific  performance  upon  such  a  con-  4.  East  St.  Louis  Connecting  R.  Co. 

tract,  because  it  would  require  a  series  v.  East  St.  Louis  Union  R.  Co.,  108  111. 

of  orders  and   a  general  superintend-  265;  s.  c,  17  Am.  &  Eng.  R.  R.  Cas.  163. 

ence  to  enforce  the  performance,  which  6.  Longwood  etc.  R.  Co.  v.  Baker,  13 

could  not  conveniently  be  administered  C.  E.  Green  (N.J.)  166. 

by  a  court  of  justice;  but  the  point  was  6.  Brock  v,  Connecticut  etc,  R.  Co., 

overruled  and  the  injunction  granted.  35  Vt.  373. 

1.  Great   Northern  R.   Co.  r.  Man-  A  railroad    company  was    enjoined 

Chester  R.   Co.,  5   De   G.  &  Sm.  138.  from  planting   willow  trees  on  its  right 

Niemeyer  v.  Little  Rock  Junction   R.  of  way   for  the   purpose   of  making  a 

Co.,  43  Ark.   Ill;   s.  c,  20  Am.  &  Eng.  fence.     Brock   v,  Connecticut  etc.  R. 

R.  R.  Cas.  174.  Co.,  35  Vt.  373. 

3.  Niemeyer  V.  Little  Rock  Junction  R.  7.  Northern  Pac.    R.  Co.  t;.  Barnes- 
Co.,  43  Ark;  20  Am.  &  Eng.  R.  Cas.  174.  ville  etc.   R.  Co.,  2  McCrary  (U.  S.) 

3.  Jamestown  v,  Chicago  etc.  R.  Co.  224;  St.  Louis  R.  Co.  v.  Northwestern 

(Wis.),  32  Am.  &  Eng.   R.  R.  Cas.  263.  St.  L.  R.  Co.,  69  Mo.  65. 

On    allowing    an    injunction   against  Jurisdiction. — The  power  to  reg^Ute 
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Courts  of  equity  do  not  require  that  the  right  of  franchises  be 
first  established  by  law  before  extending  relief  by  injunction. 
The  creation  of  the  franchise  by  legislative  grant  is  considered 
sufficient  to  show  legal  right.* 

The  lessee  of  a  railway  bridge  may  be  enjoined  from  violating 
his  agreement  to  the  prejudice  of  the  plaintiff,  and  may  be  com- 
pelled to  carry  into  efifect  reasonable  regulations  necessary  to 
prevent  evasion  of  the  plaintiff's  rights.* 

47.  Toll  Bridges. — Where  one  has  a  grant  of  a  bridge,  with  the 
exclusive  right  of  taking  toll,  the  erection  of  another  bridge  so 
near  it  as  to  materially  affect  or  take  away  its  custom,  the  court 
will  grant  an  injunction  to  protect  the  enjoyment  of  the  franchise.^ 
But  a  railroad  company,  when  authorized  by  the  legislature, 
cannot  be  enjoined  from  erecting  a  bridge  across  a  river  by  a  toll 
bridge  company  on  the  ground  that  such  railroad  bridge  would 
be  an  infringement  upon  their  chartered  rights,  so  long  as  the 
railroad  company  transport  passengers  in  the  ordinary  course  of 
business  of  conveying  travellers  upon  the  railroad.* 

If  the  owner  of  an  exclusive  right  to  keep  a  bridge  in  a  certain 
district  stand  by  and,  without  objection,  permit  other  parties  to 
construct  a  bridge  across  the  same  river  in  that  locality,  or  neg- 
lects to  perform  the  conditions  on  which  he  receives  his  exclusive 

commerce  comprehends  the  control  for  He  and  the  corporation,  imposing  cer- 

that  purpose  of  all  the  navigable  waters  tain   burdens     upon     the    corporatioa 

of  the  United  States  which  are  access-  which,  when  fulfilled,  entitle  it  to  pro- 

ible     from     another    state    than    that  tection  in   a  court  of  equity,     i  High 

in   which   they    lie.     This  power  con-  on   Inj.,  section   917;  Hartford   Bridge 

fers  upon  congress  the  exclusive  power  Co.   v.   East    Hartford,  16   Conn.  14.9; 

to   authorize    the    erection  of  bridges  Enfield  etc.  Co.  i'.  Hartford  etc.  R.  Co-, 

over  navigable  waters   between  two  or  17  Conn.  40. 

more  states.     Pennsylvania  xk  Wheel-  1.  Piscataqua  Bridge  v.  New  Hamp- 

ing  etc.  Co.,  13  How.  (U.  S.)  518;  Gil-  shire  Bridge,  7  N.  H.  35. 

man   v.   Philadelphia,  3  Wall.  (U.  S.)  2.  Niagara  Falls  etc.    Co.    r.  Gfeat 

713.  Western  etc.  R.  Co.,  39  Barb.  (N.  Y.) 

In  Oilman  v,  Philadelphia,  3  Wall.  (U.  212. 

S.)  7i3,the  Supreme  Court  of  the  United  Equity  will  not,  however,  lend  its  aid 

States  refused  to  grant  an  injunction  to  in  such  cases  for  the  protection  of  a 

permit   the   erection   of  a  bridge  o%'er  right  which  was  not  intended  to  be  ex- 

the   Schuylkill  river.     Swayne,  J.,  in  elusive.     High  on  Inj.,  section 923;  Fall 

delivering  the  opinion  of  the  majority  v.  Sutter  Co.,  21  Cal.  237;  President  r. 

of  the  court, says  (p.  729):  "The  States  Trenton   Bridge   Co.,   2   Beas.  (N.  J) 

have  always  exercised  this  power,  and  46. 

from  the  nature  and  objects  of  the  two  8.  Newburg  etc.  Turnpike  f.  Miller, 
Rvfitems  of  government  they  must  ^  Johns.  (N.  Y.)  Ch.  loi;  Harrell  v. 
always  continue  to  exercise  it,  subject,  Ellsworth,  17  Ala.  576;  Smith  r.  Hark- 
however,  in  all  cases,  to  the  paramount  ins,  3  Ired.  (N.  Car.)  Eq.  613. 
authority  of  congress  whenever  the  4.  Mohawk  Bridge  Co.  v,  Utica  etc. 
power  of  the  States  shall  be  exerted  R.  Co.,  6  Paige  (N.  Y.)  Ch.  554. 
within  the  sphere  of  the  commercial  In  Charles  River  Bridge  v.  Warren 
power  which  belongs  to  the  nation."  Bridge  Co.,  11  Pet.  (U.S.)  420.  it  was 
In  effect  the  court  keid  that  until  con-  held  that  the  grant  of  a  charter  tea 
gross  had  exercised  its  jurisdiction  upon  bridge  company  for  the  erection  of  a 
the  subject  the  States  might  do  so.  toll  bridge  over  a  river  did  not  prohibit 

The   charter  granting   the   franchise  the  legislature  from  granting  a  charter 

constitutes  a  contract  between  the  pub-  toanothercompany  whereby  the  income 
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right,  he  will  be  deprived  of  the  aid  of  equity  for  its  protection.* 

48.  Ferries. — The  owner  of  a  ferry  franchise  will  be  protected 
by  injunction  against  infringement  by  a  rival  ferry  operated  with- 
out authority  of  law;*  or  the  erection  of  a  bridge  in  such  close 
proximity  as  to  endanger  its  profits  and  jeopardize  the  exclusive 
right  of  th.e  proprietors  of  the  ferry .^ 

The  exclusive  right  to  a  ferry  will  be  protected  by  injunction 

derived  from  the  tolls  of  the  firet  bridge  tual  re  medy  and  restraint  of  injunction 

would  be  destroyed.     It  is  said  (p.  549):  It  is  obvious  that  from  the  difficulty  of 

'*In    charters    of   this    description    no  proving  the  extent  of  the  injury  from 

rights  are  taken  from  the  public  or  given  time  to  time,  and  from    the   constant 

to  the  corporation  beyond  those  which  litigation  arising  out  of  the  repeated 

the  words  of  the  charter,  by  their  natural  invasions  of   the   right  that    must  be 

and  proper  construction,  purport  to  con-  naturally  expected  from  a  rival  erec- 

vey.      See    also  l>yeT  f.   Tuscaloosa  tion.  the  relief  in   equity  is  highly  salu- 

Bridge  Co.,  2  Port.  (Ala.)  296;  Oswego  tary,  and    indeed  is  the  only  remedy 

etc.  Co.  V,   Fish,  i  Barb.  (N.  Y.)  Ch.  that  has  anv  pretensions  to  be  deemed 

547;  Fort  Plain  etc.  Co.  v.  Smith,  30  N.  adequate,    'the  cases  are  numerous  of 

I.  44.  redress  in  that  method." 

1.  Enfield  etc.  Co.  t;.  Conn.  River  Co.,  3.  High  on  Inj.,  section  927;  Butt  v, 
1  Conn.  51.  Colbert,  24  Tex.  355. 

If  a  corporation  which  has  the  ex-  In  Gates  r.  Mcjbaniel  et  al.^  2  Stew, 

elusive  right  to  keep  a  ferry  and  wagon  (Ala.)  211,  Gates  had  a  public  ferry  es- 

bridge  across  a  river  in  a  certain  dis-  tablished   by   law,  and    Mc Daniel  and 

trict  stand   by   and   without  objection  Spurlin  built   a   bridge  near  it  without 

permit    other    parties    to    construct  a  authority,  and   suffered  all  persons  to 

bridge  across  the  same  river  in  that  dis-  pass  free  of  toll.     It   was  /leld  that  it 

trict,  it  will  be  estopped  from  contro-  was  a  violation  of  the   rights  of  Gates, 

verting  by  injunction  or  otherwise  the  and   that  equity   would   restrain    Mc- 

rights  of  such  parties  to  use  and  retain  Daniel  and  Spurlin  from  using  it  except 

«aid  bridge.  Fremont  etc.  Co.  v.  Dodge  for  their  own  families.    Taylor,  J.,  in 

Co.,  6  Neb.  18.  delivering  the    opinion   of  the  court, 

2.  Midland  etc.  Co.  v.  Wilson,  28  N.  quoted  from  the  statute:  **That  no  pub- 
J.  Eq.  537;  Chard  r.  Stone,  7  Cal.  117;  lie  ferry  shall  be  established  within  less 
McRoberts  v.  Washburne,  10  Minn.  23;  than  two  miles  by  water  of  any  ferry 
Cory  V.  Yarmouth  etc.  R.  Co.,  3  Hare  already  established,  unless  on  any  river 
S93.  See  Burlington  etc.  Co.  Ferry  v.  at  or  within  two  miles  of  any  town." 
Davis,  48  Iowa  133;  Charles  River  And  further,  "that  if  any  person  or 
Bridge  r.  Warren  Bridge.  11  Pet.  (U.  persons  shall  establish  a  public  ferry, 
S.)  420;  Binghamton  Bridge  Co.,  3  public  road,  toll  bridge  or  cause- 
Wall.  (U.  S.)  51;  Bridge  Proprietors  way  contrary  to  this  act,  he  or  they 
V  Hoboken,  i  Wall.  (U.  S.)  116;  Piatt  shall  forfeit  and  pap-  $500,"  etc.,  and 
T,  Covington  etc.  Co.,  8  Bush  (Ky.)  then  said:  "What  is  the  reason  that 
37;  Glover  v.  Powell  ef  al.^  2  Stock,  persons  are  prohibited  from  establish- 
(N.  J.)  2ii;  Hartford  Bridge  Co.  v.  ing  a  public  ferry  within  two  miles  of 
Union  Ferry  Co.,  29  Conn.  210;  Murry  another?  Clearly  because  the  owner 
T'.  Menefee,  20  Ark.  561;  Gates  v.  Mc-  of  the  first  has  entered  into  onerous  en- 
Daniel  ef  ai.,  2  Stew.  (Ala.)  211;  Dyer  gagements,  when  he  obtained  the  order 
r.  Tuskaloosa  Bridge  Co.,  2  Port.  (Ala.)  to  establish  the  ferry.  .  .  Unless  he 
296;  Trent  v.  Cartersville  Bridge  Co.,  has  some  such  protection  his  ferry  will 
IX  Leigh  (Va.)  529.  become   profitless,  of  course    will    be 

In  Smith  r.Hawkins,  3  Ired.  (N.  neglected,  and  travellers  and  others 
Car.)  613,  RuFFiN^C.  J.,  in  delivering  meet  with  great  delays.  But  will  the 
the  opinion  of  the  court,  said:  **Not  object  of  the  general  *  assembly  in  af- 
only  did  the  common  law  give  redress  fording  this  protection  be  defeated  by 
for  the  invasion  of  the  franchise  of  a  the  erection  6f  a  bridge  within  the  pro- 
ferry  by  an  action,  but  upon  its  being  hibited  distance.'  Certainly  much  more 
found  that  such  redress  was  not  ade-  effectually  than  by  establishing  a  ferry, 
<iuate,  equity  interposed  the  more  effec-  .    .    .     apart  from  all  statutory  provi- 
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in  the  absence  of  a  remedy  at  law.*  But  a  party  claiming  an 
exclusive  right  to  a  ferry  at  a  certain  point  is  not  entitled  to  an 
injunction  against  another  person  maintaining  a  ferry  there  when 
he  is  guilty  of  such  neglect  of  duty  as  would  warrant  a  court  in 
declaring  his  franchise  forfeited.* 

F'erry  privileges  will  be  protected  by  courts  of  equity  only 
against  those  whose  conduct  as  regards  the  general  public  is 
such  as  to  impair  the  right  of  the  owner  of  the  franchise.'  The 
owner  of  a  chartered  ferry  may  enjoin  the  laying  out  of  a  public 
road  through  grounds  adjoining  his  creek,  and  used  by  him  in 
connection  with  his  business.*  * 

A  charter  from  one  State  authorizing  the  operation  of  a  ferry 
upon  a  navigable  river,  which  forms  the  boundary  between  two 
States,  and  no  exclusive  right  upon  the  opposite  shore  is  acquired, 
an  injunction  will  not  be  granted  to  restrain  the  operation  of  a 
rival  ferry.* 

49.  Streets  and  Public  Soadi. — The  attempt  to  open  a  public 
road  where  there  has  been  no  provision  made  for  paying  the 
damages  occasioned  by  the  location  of  the  road  may  be  enjoined.* 

sions,  except  those  which  relate  to  the  znents  as  to  assessment,  tender  of  t^am- 

establi^hment  of  the  ferry,  I  am    de-  ages,  etc.,  an  injunction  may  be  made 

cidedly  of  opinion  that  the  defendants  perpetual.    Carpenter   t^.  Grisham,  59 

had  no  right  to  build   a   public  bridge  Mo.  247.     Pending  an  appeal  the  land 

within   the  immediate  vicinity  of  the  owner  is  entitled  to  the  posse^Mon  of 

ferry,  calculated  to  destroy  the  profits  the  land  and  to  an  injunction  to  protect 

of  tne  ferry."  his  possession.    Kan.  v.  Kan.  Pac.  R. 

1.  Long  V,  Merrill,  N.  C,  Term  R.  Co.,  iS  Kan.  331. 

112;  Power  V.  Athens,  19  Mun  (N.  Y.)  Where  a  public  road  has  been  dulj 

165.  laid  out,  a  claim  for  damages  made  by 

2.  Ferrel  f.  Woodward,  20  Wis.  482.  a  land  owner  and  allowed,  and  no 
So  where  a  ferry  has  been  disused  for  appeal  taken,  a  court  of  equity  will  not 
more  than  three  years.  Trent  v.  Car-  enjoin  the  opening  of  the  road  upon 
tersville  etc.  Co.,  ii  Leigh  (Va.)  521.  the  ground  that  the  damages  allowed 

So  where  the  plaintiff  filed  a  bill  for  such    land    owner     were     inadequate, 

an  injunction  to  restrain  the  defendant  Hopkins  v.  Keller.  16  Neb.  569. 

from  running  a  ferry  on   the   ground  Relief  in  equity  by  restraining  the 

that  he  had  diverted  business  from  the  appropriation  of  private  property  for  a 

platntif)*8  ferry  to    his  great  loss  and  public  road   for  the    non-payment  of 

damage,  but    gave    no    special   details  damages  will  not  be  granted  where  the 

thereof,  a  preliminary   injunction  was  owner  of  the  land  has  failed  to  comply 

denied.     Power  v,  Athens,  19  Hun  (N.  with  the  mode  of  relief  pointed  out  by 

Y.)  165.  the  statute.     Reckner  etc.  v.  Warner, 

3.  High  on  Inj.,  ^930;  Trent  v.  Car-  22  Ohio  St.  275;  See  Parham  i'.  Jus- 
tersville  B.  Co..  11  Leigh  (Va.)  529,  tices,  9  Ga.  341;  Nichols  v.  Salem.  14 

4.  Flanders  v.  Wood,  24  Wis.  572.  Gray  (Mass.)  490;  Masters  v.  M'Hol- 

5.  Challis  r.  Davis,  56  Mo.  25.  lanci,  X2  Kan.  23. 

6.  I  Commissioners  v.  Durham,  43  When  a  public  road  has  been  law- 
Ill.  86;  Powers  I^  Bears,  12  Wis.  214;  fully  located  and  the  damages  assessed 
Folley  V.  Passaic,  26  N.J.  216;  Horton  tendered  to  the  land  owner  but  refused 
?'.  Hoyt,  1 1  Iowa  496;  Carpenter  t'.  Gris-  by  him,  an  injunction  will  not  be  grant- 
ham,  59  Mo.  247;  Eidermiller  r.  Wyan-  ed  to  restrain  theVoad  overseer  from 
dotte  City,  2  Dill.  (U.S.)  376;  Norris-  tearing  down  the  fences  and  opening 
town  etc.'Co.  T'.  Burket,  26  Ind.  ^3.  the  road.    Creanor  t*.  Nelson,  23  CaL 

Where  a  road  has  been  established  or  465.  But  if  the  statute  under  which 
ordered  to  be  opened  and  it  is  too  late  the  condemnation  proceedings  are  had 
to  comply  with  the  statutory  require-     is  unconstitutional,  or  its  provisions  ar^ 
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In  counties  under  township  organization,  unless  the  statutory 
requirements  are  complied  with  by  the  commissioners,  such  as 
giving  notice  and  the  like,  they  will  have  no  jurisdiction  to  act, 
and  an  order  establishing  a  highway  will  be  enjoined.* 

An  injunction  may  be  granted  to  restrain  the  opening  of  a 
highway  pending  an  action  at  law  testing  the  legal  right  to  open 
such  highway.*  Where  a  complete  and  adequate  remedy  can  be 
had  at  law,  a  court  of  equity  will  not  interfere ;  but  if  the  injury 
is  likely  to  be  irreparable,  or  if  the  defendant  be  insolvent,  equity 
will  interpose  its  power  to  protect  a  person  from  a  threatened 
injur>'.^ 

The  fact  that  a  road  has  no  outlet  or  egress  at  one  end,  and 
that  it  primarily  and  principally  benefits  only  a  single  individual 
are  not  sufficient  grounds  for  restraining  the  public  from  taking 
private  property  for  it.* 

Where  the  judgment  of  the  circuit  court,  establishing  a  public 
road,  has  been  reversed,  and  the  proceedings  held  null  and  void 
by  the  supreme  court,  and  after  the  rendition  of  its  judgment 
and  before  its  reversal,  the  circuit  court  dissolved  a  temporary 
injunction  restraining  the  road  overseer  from  opening  the  road 
in  question,  such  judgment  will  also  be  reversed  and  the  temporary 
injunction  made  perpetual.^ 

Equity  will  enjoin  a  party  from  erecting  and  maintaining  ob- 

not  Btrictlv  pursued,  or  notice  is  not  A  perpetual  injunction  should  not  be 
given  to  the  land  owner,or  compensation  granted  upon  the  ground  that  the  dam- 
is  not  tendered  to  him,  an  injunction  ages  have  not  been  assessed  and  their 
will  be  granted.  Curran  v.  Shattuck,  payment  provided  for.  The  restraint 
24  Cal.  427.  And  if  the  proceedings  should  continue  only  until  the  commis- 
are  void  for  want  of  jurisdictiort,  an  sioners  had  complied  with  the  statutory 
injunction  mav  be  granted.  Frizzell  v.  conditions.  Champion  v.  Sessions,  2 
Rogers,  82  Ilf.  no.    The  opening  of  a  Nev.  271-2. 

highway  will  not  be  enjoined  unless  the  1.  Frizell  v.  Rogers,  82  111.  109.     But 

proceedings  are  so  detective  as  to  b^  a  see  Frevert  v.  Finfrock,  31  Ohio  St.  621. 

nullity.     McDonald  v.  Payne,  114  Ind.  2.  Champlin  v,  Morgan,  18  111.  294. 

359.    An  injunction  will  not  be  granted  3.  Champion  v.  Sessions,  2  Nev.  271; 

where   the   road  has  been  opened  and  Holmes  v.  Jersey  City,  1  Beas.  (N.J.) 

used    with   the    acquiescence    of  land  299;    George  v.  Winkler,  40  111.    179; 

holders  adjoining,  although  there  may  Jersey  City  v.  Gardner,  33  N.J.  Eq.  622. 

be  no  record  of  the  preliminary  steps  A  petition  which  shows  that  defend - 

to    secure    the    location.      When     the  ants  are  about  to  open  a  road  through 

report,  survey  and   plat  have  been  re-  plaintifTs  premises,  and  for  that  purpose 

corded,    the    preliminary    proceedings  are  about  to  cut  plaintiff's  timber  and 

will  be  presumed  to  have  been  regular,  hedges  and  remove  his  fences,  thereby 

McClelland    v.    Miller,    28    Ohio   St.  exposing  his  crops  and  fruit  trees,  and 

488.  his  meadow  and  pasture  lands,  to  the 

Where  the  land  owner  had   notice  of  depredations    of   stock,  states  a  good 

the  time  and  place  of  the  view  and  the  cause  for  injunction.     It  is  not  neces- 

location  of  the  road  and  made  no  claim  sary  to  aver  and  prove  in  addition  that 

for  damages,  he  will  not  be  entitled  to  the  defendants  are  insolvent.     Such  in- 

an  injunction  to  restrain  the  opening  of  juries  would  be  irreparable  in  a  legal 

the  road,  there  being   no  claim  that  the  sense.     McPike  v.  West,  71  Mo.  199. 

default  "was  caused  by  inevitable  acci-  4.  Cemetery  Assoc,  v,   Meninger,  14 

dent  or  other  circumstance  beyond  his  Kan.  316;    Masters  v.  McHolland,  12 

c^w>firn\,     Reckner  v.  Warner,  22  Ohio  Kan.  23. 

SV.  275.  5.  Rose  XK  Garrett,  91  Mo.  65. 
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structions  in  ;in  alley,  street  or  public  road,  which  destroy  the 
right  of  way  therein,  and  materially  decrease  the  value  of  ad- 
jacent property.^ 

1.  Schaidt  r.  Blane,  66  Md.  141.    See  Roman  t*.  Strauss,  10  Md.  89;  Amelung 

Sergant  v.  George,  56  Vt.  627.     But  see  r.  Seekamp,  9  Gill  &  J.  (Md.)  468,  Peo- 

]]ay  State  Brick  Co.  t'.  Foster,  115  Mass.  pie  t'.  Vanderbilt,  26  N.  Y.  287;  s.  c, 

431.  28  N.  Y.  396;  Davis  v.  New  York,  4 

A  deed  of  record  described  the  lot  Kern.  (N.  Y.)  506;  Milhau  v.  Sharp,  27 

conveyed  as  follows:  "Situated  on  the  N.  Y.  611. 

comer  of  Pine  and   Peachtree  streets,  An  obstruction  of  a  public  way  will 

commencing  on  Pine  and  running  north  be  enjoined.     Morris  etc.  Co.  xk  Fagan, 

ninety-three   feet  on  Peachtree   street;  18  N.  J.  Eq.  215. 

thence  west  two  hundred  feet  to  a  ten-  Where  a  public  way  is  obstructed  by 

foot  alley,    thence   south   ninety -three  a   fence   set  across  the  traveled   path, 

feet  to   Pine   street;  thence   along  the  though  easily  removable,  and  a continu- 

north  of  Pine  street  to  the  beginning,  ance  of  such  obstruction  is  threatened, 

containing  one-half  acre."     On  a  bill  to  an  injunction  will  lie  against  the  party 

prevent  the  closing,  by  subsequent  pur-  making  the  obstruction.     Burlington  v. 

chasers  of  adjoining  lands,  of  a  portion  Schwarzman,  52  Conn.;  s.  c,  52  Am. 

of  the  alley  claimed  to  lie  beyond  the  Rep.  57,  181. 

lot  of  complainant,  the  evidence  was  If,  by  reason  of  obstructions  erected 
conflicting  as  to  whether  or  not  com-  on  a  strip  of  ground  alleged  to  be  a 
plainant  bought  the  lot  with  reference  public  way,  the  applicant  for  an  injunc- 
to  a  map  on  which  the  allev  was  marked  tion  for  their  abatement,  claiming  the 
as  running  through  from  i*ine  street  to  use  of  the  strip  of  ground  as  one  of  the 
a  certain  avenue  seventy  feet  in  width:  public,  and  negativing  by  the  allegations 
Heldy  that  the  deed  of  complainant  did  of  his  bill  and  his  testimony  all  mere 
not  give  notice  of  any  right  to  an  ease-  private  right  in  it,  were  obstructed  or 
ment  in  an  alley  through  the  entire  deprived  of  reasonable  access  to  his 
tract,  but  only  to  the  use  of  an  alley  buildings  on  his  lot,  and  thereby  sub- 
running  along  her  lot  from  Pine  street  jected  to  loss  and  inconvenience,  that 
north,  the  width  of  her  lot.  Nor  was  would  be  such  special  and  particular  in- 
there  any  other  evidence  of  notice,  and  jury  as  would  entitle  him  (if  the  allega- 
the  injunction  was  properly  refused,  tions  were  well  founded  in  fact)  to 
Kicklighter  V.  Rosenthal,  74  Ga.  151.  remedy  from    a  court  of   equity.    But 

In  Dunning  z\  Aurora,  40  III.4S1,  the  the  applicant  for  such  an  injunction  and 
court  held  that  ordinarily  equity  will  the  purchaser  of  the  strip  of  ground 
not  entertain  jurisdiction  of  a  bill  where  having  contracted  with  each  other  in 
one  citizen  claims  that  another  has  respect  to  its  use,  and  the  manner  of 
erected  buildings  in  the  public  streets,  user,  on  failure  of  compliance,  the  rem- 
and seeks  their  abatement  as  a  nuisance,  edy  would  be  on  the  agreement.  Gore 
To  justify  the  interposition  of  equity  in  i;.*Brubaker,  55  Md.  87. 
such  cases,  it  should  appear  that  the  An  injunction  bill  filed  by  a  town- 
remedy  at  law  is  for  some  reason  in-  ship  alleged  that  in  1876  one  W,  own- 
sufficient.  Higbee  v.  Camden  etc.  R.  ing  a  lot  fronting  on  a  highway  in  the 
Co.,  20  N.  J.Eq.  435;  Morris  etc.  R.  Co.  township,  excavated  a  part  of  the  lot 
V.  Prudden,  20  N.  T.  Eq.  530.  Compare  adjoining  the  highway  and  also  a  part 
Bechtel  v.  Carslake,  3  Stockt.  (N.  J.)  of  the  highway  itself,  for  the  purpose 
Ch.  500.  of  obtaining  pottery  clay,  and  left  the 

In  White  v.  Flannigain,  i  Md.  525,  highway  in  a  very  unsafe  condition; 
however,  the  court  sustained  the  equity  that,  in  1880,  W  sold  the  premises  Xo 
jurisdiction,  because  it  had  regard  to  the  defendant,  who  was  afterwards 
the  nature  and  uses  of  a  street  in  a  notified  to  fill  up  the  excavations.  The 
populous  place,  and  considered  anj'  ob-  bill  also  contained  some  allegations  as 
struction  which  denied  the  exercise  of  to  other  excavations  made  by  the  de- 
the  right  to  use  it  as  working  irrepara-  fendant,  but  they  were  uncertain  and 
ble  mischief  to  the  street  as  a  street,  insufficient.  Held^  that  no  ground  for 
But  the  remedy  by  injunction  would  relief  in  equity  was  shown.  Wood- 
only  be  allowable  where  the  plaintiff  had  bridge  v.  Inslee,  37  N.  J.  Ek).  397. 
set  forth  the  facts  showing  the  special  Complainant  moved  back  a  fence 
injury,  the  situation  of  his  property,  etc.  along  a  public  street,  and  threw  out  a 
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An  encroachment  upon  a  street  or  public  highway  cannot  be 
legalized  by  mere  lapse  of  time,  and  the  widening  of  a  street*  by 
the  city  authorities,  and  cutting  down  the  sidewalk  without  pur- 
suing the  formalities  prescribed  in  the  charter,  where  the  acts 
complained  of  do  not  constitute  irreparable  injury,  will  not  entitle 
the  lot  owner  to  an  injunction.* 

Where  a  city  is  about  to  take  land  for  a  street  wrongfully, 
under  color  of  right,  without  assessment  and  tender  of  compen- 
sation, the  owner  may  have  an  injunction.* 

60.  Married  WomeiL — In  equity,  a  married  woman  may  hold 
property  to  her  sole  and  exclusive  use  without  the  intervention 
of  a  trustee,  and  will  be  protected  therein  against  the  claim  of 
her  husband  and  his  creditors,  where  the  deed  is  not  made  in 
fraud  of  their  rights.* 

strip  of  land  six  feet  in  width,  thereby  take  to  remove  it  may  be  restrained  by 

rendering  the  street  more  dangerous  injunction.     Winslow   v,  Nayson,  113 

for  travel,  by  throwing  a  ditch  running  Mass.  411. 

along  the  fence  nearer  the  centre  of  the  Where  a  party  had  been  in  posses* 

street.    Thereupon  the  street  commis-  sion  of  lands  in  a  city  for  thirty  years  and 

sioners  began  to  cut  away  part  of  the  was  notified  to  remove  his  fence  as  an 

strip  of  land,  in  order  to  alter  the  ditch  encroachment  upon  the  street  in   five 

and   render   the   passage  of  the  street  days,  the  land  not  having  been  dedi- 

safer.     Held^    that  complainant  could  cated,  occupied  or  used  as  a  street,  an 

not  enjoin  tlie  acts  of  the  commission-  injunction    was    granted.      Shields  v. 

ers  in  that  matter,  because,  (i)  If  he  Mayor  etc.,  55  Ga.  150.     But  see  Oli- 

had   dedicated  the   strip  of   land,   the  phant  v.  Atchison  Co.,  18  Kan.  386. 

commissioners  had    authority    to  im-  2.   New  Albany  v.  White,  100  Ind. 

prove  it;  and  (2)  if  he  had  not  dedi-  206. 

cated  it,  such  injury  was  not  irrepara-  A  suit  in  equity  will  lie  in  favor  of 
ble,  and  he  could  obtain  adequate  re-  a  land  owner  against  a  municipal  cor- 
dress  at  law.  HeJd,  also,  that  since  poration  to  restrain  it  by  perpetual  in- 
such  commissioners  had  power  to  re-  junction  from  entering  upon  and  taking 
move  encroachments  on  highways  only  possession  of  the  land  and  opening  a 
by  resolution  or  ordinance,  their  street  thereon,  where  the  claim  of  the 
threatened  removal  of  complainant's  corporation  is  apparently  valid  upon 
fence  so  as  to  add  to  such  highway  an  the  face  of  the  proceedings,  and  it  is 
additional  strip  of  land  from  five  to  necessary  to  aver  and  prove  an  ex- 
nine  feet  wide  because  of  an  alleged  trinsic  fact  in  order  to  establish  the  in- 
encroachment  to  that  extent,  without  -validity  of  the  proceedings;  as  for  ex- 
any  official  direction  by  resolution  or  ample,  that  the  commissioners  have 
ordinance,  and  without  firsts  ascertain-  only  awarded  to  the  plaintiff  one  dol- 
ing whether  there  was  an  actual  en-  lar  for  property  worth  $1,200.  Baldwin 
croachment,  the  complainant  and  his  v,  Buffalo,  29  Barb.  (N.  Y.)  396. 
grantors  having  been  in  quiet  pos-  3.  Holthaus  v.  Hornbostle,  60  Mo. 
session  of  the  premises  for  thirty  439;  Brevard's  Exrs.  v.  Jones,  50  Ala. 
years,  might  be  enjoined.  Doughty  221;  Green  r.  Green,  5  Hare  399,  note 
V.  Somerville  Commrs.,  33  N.  J.  Eq.  i.  b;  Johnson  v.  Vail,  i   McCart.   (N.J.) 

1.   Cross    t'.    Morristown,   18    N.  J.  423;    Hill  z\  Bowman,  35   Mich.    191; 

Eq.  305;  Tainter  v.  Mayor,   19  N.  J.  Patterson  v.  Fish,  35  Mich.  209;  Lewis 

Eq.  47;   but  the  unlawful  cutting  down  r.  Winston,  26  La.  An.  707;  Deville  v, 

of  fences,  shade  trees  and  ornamental  Hayes,  23  La,  An.  550.     But  see  Bell  v. 

shrubbery     is    an     irreparable     injury  Francke,  23  La.  An.  599. 

which    will    be   enjoined.      Tainter  i\  It  is  against  equity  to  sell  the  wife's 

Mayor,  19  N.  J.  Eq.  46.  property  for  a  debt  of'her  husband's  and 

T^he  maintenance  for  forty  years  of  a  the  creditor  may  be  restrained.    Lyon's 

fence  on    a    public    highway    justifies  Appeal,  61  Pa.  St.  15.     But  a  creditor 

under  the  statute  its  continuance,  and  will  be   restrained   only   where    he    is 

public  officers  who  wrongfully  under-  clearly    and    indisputably    proceeding 
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occupation  of  a  street  by  a  railroad  track  may  be  enjoined.*     But 
an  injunction  will  not  lie  to  restrain  the  construction  of  a  street 
railroad  in  an  approved  manner  by  authority  of  State,  and  with 
consent  of  municipal  authorities.* 

Where  a  city  grants  the  right  of  way  through  one  of  its  streets 

•etc.    R.   Co.  V.  Judge  of  Iosco  Co.,  44  diction  to  restrain  the  laying  of  a  rail- 
Mich.  479.  road  side  track  by   a  company  in  the 

1.  Attv.  Gen.  t'.  Lombard  etc.  R.  public  street  in  front  of  its  own  prop- 
Co.,  32  Leg.  Int.  (Pa.)  238;  s.  c,  W.  N.  erty,  to  connect  with  the  main  tract  of  a 
C.  (Pa.)  489;  Metropolitan  City  R.  railway,  under  licence  by  the  city  coun- 
•Co.  IK  Chicago,  96  111.  620;  s.  c,  2  Am.  cil,  by  ordinance,  on  a  bill  by  private 
&  Eng.  R.  R.  Cas.  291 ;  State  T'.  Dayton  individuals  owning  property  in  the 
•etc.    K.   Co.,   36   Ohio   St.   436;  s.  c,  5  vicinity  but  not  abutting  on  the  part  of 

Am.  &  Eng.  R.R.  Cas.  312;  Scioto  Val-  the  street   to  be   used.     Any  damages 

ley  R.   Co.   v.   Lawrence,  38   Ohio  41;  that    may   be    sustained    by    property 

^ft.  c. 7  Am. &  Eng.  R.R. Ca8.93;Tapert  owners  in  a  city  by  reason  of  the  con- 

».  Detroit  etc.    R.   Co.,   50  Mich.  267;  struction  of  a  railroad  track  under  the 

s.  c,  II  Am.  &  Eng.  R.  R.  Cas.  413.  licence  of  the  city  holding  the  fee  of  the 

When  a   railway  company  is  forbid-  street  must  be  nought  in  an   action  at 

-den  by  statute  to  construct  and  operate  law.     Truesdale  et  al,  x\  Peoria  Grape 

its   roads   upon   the   streets  of  any  in-  Sugar  Co.,  loi  111.  561. 

*corporated   city    without   the  assent  of  Where  a  city  council  has  granted  to  a 

the  corporate  authorities,  and   a  right  railway  company  the  right  to  lay  down 

-of  way  is  granted  on  certain  conditions  its  track  along  an  alley ,under  section  464 

to  which   the  company   agree,  the  au-  of  the  code,  equity  will  not  interfere  to 

thorities  will  not  be   enjoined  from  re-  restrain  the  company  from  having  the 

-entering   and   taking  possession  of  the  damages  to  abutting  property  owners 

grounds  granted  to  the  company  when  assessed,  as  provided   in  said  section. 

the  privilege  of  re-entering  was  in  case  and  from  appropriating  the  alley  upon 

•of  a  default  on   the   part  of  the   com-  the   payment  of   such  damages.    The 

pany  reserved  in  the  contract.     Pacific  fact  that  the  damages  to  abutting  prop- 

R.  Co.  r.  Leavenworth,  i  Dill.  (U.  S.)  ert\'  will  be  verj*  great  can  make  no 

392.  difference  as  to  the  right  of  the  com- 

Where   a   railroad  company  entered  pany  to  proceed  under  the  law.    The 

•upon  a  street,  excavated   it,  built  and  cases  of  Chicago  etc.  R.  Co.  z'.  Newton, 

maintained  a  railroad   thereon  without  36  Iowa  299,  and  Davis  r.  C.  &  N.  W. 

•authority,   a  property   owner   on    said  R.   Co.,   46    Iowa    3S9,    distinguished. 

street   may    recover    damages    arising  Health  v.  Des  Moines  etc.  R.  Co.,  61 

'Irom  the  nuisance   complained  of,  both  Iowa  11. 

direct  and  consequential.     If  necessary  Where  a  municipality  by  ordinance 

to  a  complete  and  effectual  abatement  grants  to  a  railroad  company  tlie  right 

•of  the  nuisance,  an   injunction  against  to   construct   a   switch    upon   a   street 

its   continuance   may   properly  be  ad-  owned  by  the  municipality  in  fee,  and 

judged  for  that   purpose.     Colstrum  i\  further  grants  to  the  company  the  right 

Minneapolis  etc.  R.   Co.,  33  Minn.  516.  to  operate  cars  thereon  either  by  horse 

Where  the  construction  of  a  railroad  power  or  steam,  a  bill  in  equity  will  not 
in  a  street  of  a  city  will  work  material  lie  by  the  owner  of  property  abutting 
injury  to  the  abutting  property,  such  on  said  street  to  restrain  the  company 
construction  may  be  enjoined,  at  the  from  operating  its  cars  by  steam. 
suit  of  the  owners,  until  the  right  to  Chancery  has  no  jurisdiction  in  such 
•construct  such  road  in  the  street  shall  case.  The  remedy,  if  any,  for  the  in- 
first  be  acquired,  under  proceedings  in-  juries  complained  of  is  *bv  action  at 
«tituted  against  such  owners  as  required  law.  Mills  x\  Parlin,  106  111.  60;  s.  c, 
by  law  for  the  appropriation  of  private  14  Am.  &  Eng.  R.  R.  Cas.  147. 
property.  Scioto  Valley  R.  Co.  v.  When  a  railroad  company  by  consent 
David  Lawrence,  38  Ohio  41;  s.  c,  7  of  a  town  council  is  building'  its  road 
Am.  &  Eng.  R.  Cas.  43.  See  Faust  v,  through  the  streets  of  a  town,  and  the 
Passenger  R.  Co.,  3  Phila.  (Pa.)  164.  owner  of  an  adjoining  lot  seeks  an  in- 

2.  Randall   v.  Jacksonville,    19   Fla.  junction  till  a  court  of  equity  ascertain 
^09;  s.  c,  17  Am.  &  Eng.  R.  R.  Cas.  184.  the  damages  he  will  sustain,  giving  as  a 

A  court  of  equity  will  not  take  juris-  reason   for   such    injunction    that    the 
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Libel  and  Slander.  INJUNCTIONS.  Libel  and  Slander. 

An  injunction  may  be  obtained  by  a  wife  against  her  husband 
pending  an  action  for  divorce,  which  will  prevent  him  from  en- 
cumbering or  conveying  his  property,^  or  interfering  with  the 
custody  of  the  children.* 

A  court  will  not  grant  a  writ  of  ne  exeat  against  the  husband, 
or  an  injunction  to  restrain  him  from  alienating  his  property 
upon  the  mere  apprehension  of  an  abandonment.* 

51.  Libel  and  Slaiider. — The  jurisdiction  of  a  court  of  equity 
does  not  extend  to  cases  of  libel  and  slander,  or  of  false  repre- 
sentations as  to  the  character  or  quality  of  the  plaintiff's  prop- 
erty, or  as  to  his  title  thereto,  which  involves  no  breach  of  trust 
or  of  contract.* 

In  an   action  bjr  the  wife  against  the  2.  Wilson  v,  Wilson,  Wright  (Ohio) 

trustees    and    her    husband,   claiming  129;    Edwards    v.    Edwards,    Wright 

administration  of  the  trusts  of  the  settle-  (Ohio)    388;    Johnston    x\    Johnston, 

ment  and  an  injunction  to  restrain  the  Wright  (Ohio)   454 ;  Bascom  v.  Bas- 

husband  from  entering  the  house;   heldy  com,  Wright  (Ohio)  632. 

that  under  the  circumstances  the  wife  3.  Anshutz  v,  Anshutz,  16  N.  J.  Ej^. 

was  entitled   to  an  interim  injunction.  162  ;  Draper  v.  Draper,  68  111.  17  ;  Hlg- 

Symonds   v.  Hollett,  24  L.  R.,  Ch.  D.  gins  v.  King,  57  N.  H.  224.     Nor   will 

346;  8.  c,  53  L.  J.,  Ch.  60;  49  L.  T.  380,  the  defendant  be  enjoined  from  using 

32  W.  R.  103.  property  necessary  to  support  himself 

1.  Vanzant  v.  Vanzant,  23  111.  485  ;  and  children,  or  from  using  the  tools  of 

Ricketts  v.  Ricketts,  4  Gili  (Md.)    lois,  his  trade.     Rose  v.  Rose,  11  Paige   (N. 

or  from  changing  the  character  of  his  Y.)  166. 

estate  or  securities.     Questel  t'.  Questal,  4.  Prudential  Assurance  Co.  f.  Knott, 

Wright  (Ohio)  492.  L.  R.,  10  Ch.  142;  s.  c,  7  Chicago  Leg. 

An  injunction  will  not  be  granted  to  N.  405;  overruling  Springfield  Spinning 

restrain  a  widow  from  prosecuting  her  Co.  v.   Riley,  L.    R.,  6   Eq.    ^51;  and 

claim  for  dower  in  all  the  lands  of  which  Dixon  v.    Holden,   L.    R.,  7    Eq.   ^88; 

her  husband  died  seized  and  possessed  Mulkern  v.  Ward,  L.  R.,  13  Eq.  019; 

upon  the  ground  that  afYer  possessing  s.  c,  4  Chicago  Leg.  N.  446;  Clark  r. 

the  assets  of  said  estate  to  a  large  amount  Freeman,  11  Beav.   112;  Hammersmith 

in  excess  of  her  legal  dower,  she  had  Co.  v.  Dublin  Co.,  I.  R.,   10  Eq.  235; 

wasted  the  same,  which  charge  was  de-  Brandreth  x\  Lance,  8  Paige  (N.   Y.) 

nied.     Kenan  v.  Johnson,  48  Ga.  28.  24;  Life  Assoc,  v.  Boogher,  3  Mo.  App. 

Where  in  the  decree  for  di\'orce  it  173;  Thorley's  Cattle  Food  Co.  r.  Mas- 
was  directed  that  the  defendant  be  per-  sam,  6  Ch.  D.  582;  Seeley  v.  Fisher,  u 
petually  enjoined  from  selling  his  Sim.  582.  See  Lord  Chancellor 
property,  and  that  he  be  imprisoned  Hardwicke,  2  Atkvns  469.  The  Em- 
until  he  gave  bond,  etc.,  and  that  the  poria  of  Austria  v.  bay;  3  De  Gex,  F. 
decree  should  operate  as  a  lien  on  his  &  J.  238;  s.  c,  30  L.  J.,  Ch.  690,  706; 
real  estate  to  be  secured  by  mortgage,  Huggonson*s  Case,  2  Atk.  469,  488;  Gee 
etc.,  it  was  held  that  the  perpetual  in-  v,  Pitchard,  2  Swanst.  402,  413;  Flem- 
junction  should  be  dissolved.  Erriss-  ing  r.  Newton,  i  H.  L.  Cas.  303. 
man  t;.  Errissman,  25  111.  119.  Nor  will   an  injunction    be  granted 

In  case  of  divorce  a  court  of  equity  against  a  person  falsely  representing  that 

may  enjoin  the  husband  from  receiving  the  plaintifTs  patent  infringes  on  a  patent 

gifts  or  legacies  of  the  wife,  and  has  owned  by  himself   and  thereby  deter- 

power  to  restore  to  her  her  property,  ring  others  from  purchasing  the  inven- 

Holmes  V.  Holmes,  4  Barb.  (N.  Y.)  295.  tion.     Boston  Deatite  Co.  v.  Florence 

Where  a  husband,  after  a  charge  of  etc.  Co.,  114  Mass.  69;  Whitehead  v. 
adultery  against  him,  secured  one  half  Ketson,  119  Mass.  4S4.  But  compare 
of  his  property  to  his  wife  she  will  not  Rollins  v.  Hinks,  L.  R.,  13  Eq.355;  Ax- 
be  entitled  to  an  injunction  and  to  man  v.  Lund,  L.  R.,  18  Eq.  330.  See 
alimony  without  surrendering  such  Clover  xk  Ro^'den,  43  L.  J.,  Ch.  665. 
property.  Rose  v.  Rose,  11  Paige  (N.  An  injunction  will  not  be  granted  to 
V.)  x66.  restrain  the  publication  and  sale  of  the 
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The  utmost  extent  to  which  a  court  of  equity  will  go  in  re- 
straining  a  publication  by  injunction  is  to  protect  the  rights  of 
property.* 

52.  Mandamui  Indictmenti  etc. — A  court  of  equity  has  no  juris- 
diction to  stay  proceedings  on  mandamus  indictment,  information 
or  writ  of  prohibition.* 

Mandamus  will  not  lie  to  compel  an  inferior  court  or  judge 
to  grant  or  dissolve  an  injunction.*  Nor  will  a  court  of  equity 
enjoin  proceedings  for  a  writ  of  mandamus  when  all  defences 
against  such  proceedings  may  be  properly  argued  in  that  action, 
and  when  it  is  not  shown  that  the  rights  of  the  person  seeking 
the  injunction  cannot  be  fully  protected  in  the  suit  for  manda- 
mus:^ 

So  when  an  injunction  has  been  granted  against  the  prosecu- 
tion of  an  action  at  law,  mandamus  will  not  lie  to .  compel  the 
court  to  proceed  with  the  trial  of  the  cause.*  A  tax  sale  cannot 
be  enjoined  pending  a  proceeding  for  mandamus  compelling  an 
appeal  from  a  judgment  for  the  sale  of  lands  for  delinquent 
taxes.®  An  injunction  is  not  an  appropriate  remedy  for  enforcing 
or  executing  a  judgment  awarding  a  peremptory  writ  of  manda- 
mus against  a  public  officer.^ 

defendant's    book    containing    alleged  49  Ga.  70.    The  court  will  not  enjoin 

libelous  paragraphs  in  relation  to  the  the  publication  of  a  libel  even  if  injur- 

plaintiifs  business.     Mulkem  v.  Ward,  ious  to  property.   Prudential  etc  Ca  t\ 

13  L.  R.,  Eq.  619.  Hurstt,  xo  L.  K^  Ch.  App.  14J. 

A  court  of  equity  has  no  jurisdiction  %.   Montague  v,  Dudman,  2  Ves.  Sr. 

to   restrain   the   publication  of  a   libel  398;   Cumberland  etc.  R.  Co.  v.  Wa&h- 

upon  the  complaint  of  the  part^  whose  ington  Co.  C.  Judge,  10  Bush  (Ky.)  564; 

character  or  business  will  be  injured  by  ^»aj<  ci iminal  proceedings  on  the  part 

the  publication.    Brandreth  v.  Lance,  of  a  municipal  corporation  by  repeated 

8  Paige  (N.  Y.)  24.  violations  of  an  alleged  invalid  ordi- 

But  in  Bell  v.  Singer  Mfg.  Co.,  65  Ga.  nance  will  not  be  enjoined.    Burnett  r. 

452,  it  was  heid  that  a  court  of  equity  Craig,  30  Ala.  135. 

has  the  power  to  enjoin  the  publication  8.    McMillen  v.  Smith,  26  Ark.  613; 

and  circulation  of  a  libel.    This  princi-  Hayes  ex  parte ^  36  Ark.  510;  Ex  parte 

pie   is    applicable    to  equitable   rights  City  Council  of  Montgomery,  24  Ala. 

arif^ing  under  the  patent   laws   of  the  98 ;  State  v.  Judge  of  Sixth  District 

United  States,  where  the  legality  of  the  Court,  28  La.  An.  905. 

patent  is  not  the  subject  of  enquiry,  but  See  contra^  Port  Huron  etc.  R.Co.  r. 

is  only  collateral  to  the  relief  sought.  Judge  of  St.  Clair,  31  Mich.  456. 

Under  the  facts  of  this  case  the  discre-  4.   People  v.  Wasson,  64  N.  Y.  167. 

tion  of  the  chancellor  in  refusing  the  Where  a  petition   for  an   injunction 

injunction  was  not  abused.  against  the  execution  of  an  order  of 

1.  Brandreth  r.    Lance,  8  Paige  (N.  the  court  for  the  commitment  of  tiie 

Y.)  28.     Upon  this  principle  Lord  El-  petitioners  for  a  contempt  in  disobcy- 

DON  placed  his  decision  in  Gee  V.  Pritch-  ing  a  peremptory  writ  of  mandamus^ 

ard,    3    Swan^t.    403    continuing    the  prayed  meroly  that  the  State's  attortiCT 

injunction  which  restrained  the  defend-  be  enjoined  From  praying  out,  and  the 

ant  from  publishing  copies   of  certain  clerk  of  the  court     from   issuing,  an? 

letters  written  by  him  to  the  plaintiff,  process   for  their  commitment,  it  was 

The  successfuf  party  at  an  agricultural  held  that  the  petition,  even  if  otherwise 

fair  is  not  entitled  to  an  injunction  to  good,  could  not  be  entertained.    Tyler 

restrain  a  competitor  from  publishing  f.  Hamersley,  44  Conn.  419. 

in  a  newspaper  that  he  and  not  the  sue-  5.   People'r.Circuit  Judge,40  Mich,63. 

cessful    party    received    the    premium.  6.    Andrews  v.  Rumsey,  75  111.  59S. 

Singer  etc.  Co.  v.  Domestic  etc.  Co..  7.   Citizens'    Bank   of   Louisiana  v. 
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Mandamus  will  not  lie  to  compel  the  dissolution  of  an  injunc- 
tion, where  the  dissolving  of  injunctions  are  left  to  the  discretion 
of  the  court.* 

If  the  court  below  refuses  to  allow  an  appeal  from  its  order, 
refusing  an  interlocutory  injunction,  when  such  appeal  should 
be  granted,  mandamus  will  lie  to  compel  the  court  to  grant  an 
appeal.* 

53.  Iiytinction  Bonds. — To  obtain  a  preliminary  injunction,  the 
plaintiff,  \r\  nearly  all  cases,  is  required  to  give  a  bond  or  under- 
taking to  the  defendant,  conditioned  to  pay  him  all.  costs  and 
damages  he  may  sustain  in  case  the  injunction  should  not  be 
sustained.* 

{a)  Statutes. — This  matter  is  regulated  by  statute  in  the  several 
States,  and  the  conditions  must  conform  to  the  tenor  of  the 
statute.  And  where  the  bond  is  to  be  given  before  the  injunc- 
tion is  granted,  the  court  or  judge  is  not  at  liberty  to  disregard 
this  provision.*  And  the  injunction  bond  must  be  construed 
with  reference  to  the  statute  in  force  when  it  was  executed.* 

The  statutory  rule  that,  to  stay  the  collection  of  a  judgment, 
the  injunction  bond  must  be  for  double  the  amount  of  the  judg- 
ment, has  no  application  where  only  the  sale  of  certain  property 
is  sought  to  be  enjoined.® 

{b)  Sufficiency  of  Bond, — An  injunction  should  not  be  dissolved 
in  the  first  instance  on  the  ground  of  the  insufficiency  of  the 
bond.  If  the  injunction  bond  is  defective,  the  better  practice  is 
to  .retain  the  injunction,  subject  to  the  filing  of  a  new  bond,, 
within  a  reasonable  time  to  be  fixed  by  the  court.'' 

Dubuclet,  26  La.  An.  81;  Cumberland  Wliere  tlie  glylng  of  a  bond  li  a  con* 

etc.    R.    Co.   z\   Washington   Co.    C.  dltlon  precedent  an  order  of  injunction 

Judge,   10  BuKh  (Ky.)    504'  will    be  ineffectual  until    the   bond   is 

1.  State  V,  Judge  of  Eighth  District  given.  Pell  v.  Lander,  8  B.  Mon.  (Ky.) 
Court,  23  La.  An.  768.  554.     But  compare  Chesapeake  R.  Co* 

2.  State  V.  Judge  of  the  Superior  v.  Patton,  5  W.  Va.  234.  The  bond 
District  Court,  26  La.  An.  550;  s.  c,  28  becomes  effective  from  the  time  it  is- 
La.  An.  902.  filed.     Lothrop  v.  South  worth,  5  Mich. 

3.  Myers  v.  Block,  120  U.  S.  206.  436.  If  the  bond  is  insufficient,  the  in- 
See  Russell  r.  Farley,  105  U.  S.  433;  junction  should  not  therefore  be  dis- 
Newell  V,  Partee,  10  Humph.  (Tenn.)  solved  in  the  first  instance,  but  an  op- 
325;  Foste  V,  Shephard,  33  Tex.  687.  portunity  should  be  given  to  file  a  new 

4.  Miller  v,  Parker,  73  N,  Car.  58.        one.     Gamble  v,   Campbell,  Fla.  347; 
B.    Mix  r.  Vail,  86  III.  40.  Beauchamp  v.  Supervisors,  45  III.  274. 
Where  the  statute  does  not  prescribe        6.  Hardm  v.  White,  63  Iowa  633. 

the  conditions  of  the  bond  the  judge  or  7.    Beauchamp  t'.  Supervisors,  45  IlL 

court  mav  fix  the  terms  on  which  the  274;  Gamble  v.  Campbell,  6  Fla.  347. 

order  wilf  be  granted.     Newell  v.  Par-  See  Nonh  Carolina  etc.  Co.  v.  North 

tee,  10  Humph.  (Tenn.)  325.  See  Foste  Carolina  etc.  Co.,  79  N.  Car.  468. 

V.   Sheppard,   33  Tex.   687;  Russell   v.  Penalty  Ineaffldent. — Where  the  writ 

Farley,  105  U.  S.  433.  has  been  properly  granted  the  fact  that 

A  etatnte  passed  before  tlie  execntlon  the  penalty  in    the   bond  is  too  small 

of  an  injunction  bond,  but  which  does  does  not  injure  the  party  against  whom 

not  take  effect  until  afterwards,  is  as  to  the  writ  is  allowed,  and  the  decree  will 

such  undertaking  no   statute,  and  can  not  be  reversed  for  that  reason.    Drake 

have  no  effect  on  the  bond.      Mix  v.  r.  Phillips,  40  111.  388. 

Vail,  86  Iowa  40.  Sorplnsage. — A    bond    will    not    be 
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Where  an  injunction  is  allowed  on  condition  that  the  petitioner 
therefore  give  the  defendants  a  bond  to  indemnify  them  for  any 
damage  which  the  injunction  may  cause  them,  the  bond  remains 
valid,  and  will  sustain  a  recovery,  even  though  the  injunction  bill 
is  dismissed  for  want  of  jurisdiction.* 

(r)  Action  on  Bond. — Upon  an  injunction  being  dissolved,  if 
the  obligors  fail  to  comply  with  the  conditions  of  the  bond,  a 

cause  of  action  accrues  in  favor  of  the  obligees.* 

vitiated  by  the  insertion  of  conditions  tion  bond  in  evidence,  ft  was  k^ld 
which,  aithoui(h  not  required  by  law,  that  there  was  no  insufficiencv  of  the 
iire  nevertheless  not  contrary  to  law,  injunction  bond,  nor  of  the  writ  of  in- 
such  conditions  be i n j»  re jjarded  merely  junction,  nor  variance  between  the  borui 
iis  surphisage.  So  althouj^h  the  con-  and  the  writ,  and  between  the  »tfrr.  and 
dition  of  the  bond  is  less  extensive  than  the  bond,  and  that  recovery  could  be 
as  required  by  the  statute,  yet  if  it  con-  had  on  the  bond.  Hopkins  r.  State,  53 
tains  a  material  part  of  the  conditions  Md.  502. 

required  it  will  be  held  obligatory  to  In  the  case  of  Frantz  v.  Smith,  5  Gill 

the   extent   of  such  conditions.     High  (Md.)  285,  an  appeal  bond  recited  that 

on    Inj.,  §  1622;  Holloway    v.   Myers,  the  judgment  was  for  the  sura  of  twenty- 

II  W.  Va.  276.                                   '  five   dollars,   when,   in   fact,  it  was  for 

G,  on  2nd  December,   187 1,  obtained  twenty -five  dollars  and  interfst.    The 

judgment    in     the    court   of    common  bond  was  filed  in  the  suit  in  question, 

pleas  against  H.     On  the  bill  of  H,  filed  There  was  no  other  suit  between  the 

the   same   day  in   the   circuit  court  of  same  parties,  and  the  bond  had  been  pre- 

Baltimore  City  against  G,  and  S  L  and  pared  bv  the  obligors,and  it  was  Ar/</ that 

A    R,  to  whose  use  the  judgment  had  the  judgment  was  suflSciently  described 

been  entered,  and  L  C  J,  a  partner  of  H,  and  that,  if  there  was  any  variance,  the 

for  an  injunction  against  (i,  A  R  and  S  obligors  could  not  be  permitted  to  avail 

L  to  enjoin   them  from  further  prose-  then) selves  of  errors  in  the  bond,  which 

cuting  -^aid  suit,  and  also  a  suit  then  pend-  they  themselves  had  prepared, 

ing.  which   had  been   institute<J   by   G  In  i  Term  Reps.  239,  the  declaration 

against  the  firm  of  H  &  J,  the  circuit  stated  that  the  precept  was  directed  to 

court  ordered  that  the  injunction  issue  the  mavor,  and  the  precept  produced 

•*as  prayed  in  said  bill."  on  H  filing  a  was  directed  to  the  mayor  and  burge^^s, 

bond  with  approved  surety,  which   was  and  it  was  held  sufficient.     In  2  Camp. 

duly  given  by  H  and  N  as  surety,  and  R.  525,  the  declaration  stated  that  the 

the  writ  was  issued  against  G,  A  R  and  fi.  fa.  was  directed  to  A  B  and  C  D, 

S  L.     C.i  answers  being  filed  and  testi-  sheriffs  of  Middlesex,  and  the  writ  pro- 

mony   taken,   the   injunction   was  dis-  duced    was    directed   to   the  sheriff  of 

«olved  on  23rd  April,  1872.     In   a  suit  Middlesex  generally,  and  it  was  >r/rf  to 

on     the   injunction   bond,   it  appeared  be  no  variance. 

that  the  narr.  described  the  proceedings  An  injunction  bond,  the  condition  of 

for   the   injunction   as   brought   by    H  which  is  that,  if  the  obligors  shall  par 

against   G,  A  R,  S  L  and  L  C  J,  while  the  obligee  *"all  damages  they  may  sus- 

the  injunction  bond  recited  that  it  was  tain  by  the  suing  out  of  said  injunction, 

'Si  suit  in  which  H  was  complainant  and  if  the  same  is  dissolved,  then  ikis  ohVi- 

G,  A  R L  were  defendants,  and  gation   to   remain    in    full  force  and 

its  condition  was  to  save  the  "defend-  effect^'*   though   awkwardly   expressed, 

ant"  harmless  ;  it  further  appeared  that  is  not  void.     Washington   v.  Timber- 

the  bond  was  filed  in  the  equity  case  of  lake,  74  Ala.  259. 

H  f.  G,  A   R,  S   L  and  L  C  J  in  the  An  injunction  bond  may  be  sufficient 

circuit  court,  and   that  there    was   no  although   not  signed   hy   the  plaintiff, 

other  case  pending  in  said  court  between  Peirce  v.  Durbin,  i  Idaho,  N.  S.  550. 

the  same  complainant  and  the  same  de-  The  approval  of  the  court  need  not 

fendants  or  either  of  them,  and  that  the  be  endorsed  upon  an  injunction  bond, 

bond  was  prepared  and  the  blanks  filled  nor  need  the  name  of  the  suretA'  appear 

lip  by    H's   solicitor  in  the  equity  case,  in   the   body   of  the   bond.    Griffin  f. 

who   was   his  attorney  in  this  section  Wallace,  66  Ind.  410. 

sigainst  him  and   N.     On  objection  by  1.   Kimm  v,  Steketee,  44  Mich.  527- 

Ji  and  N  to  the  admission  of  the  injunc-  2.  Tallahassee  R.  Co.  v.  Hay  ward, 
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But  such  cause  of  action  upon  an  undertaking  for  an  injunction 
does  not  ordinarily  accrue  until  the  final  determination  of  the 
action   in  which  the  injunction  was  obtained.* 

In  an  action  upon  an  injunction  bond,  given  upon  enjoining  the 

4  Fla.  411;  Sizer  v.  Anthony,  22  Ark,  12    How.   Pr.   (N.    Y.)    170;   Dowling 

465;  Loehner  v.  Hill,  19  Mo.  App.  141;  v.  Polack,  18  Cal.  625,  629. 

rarish  r.  Reeve,  63  Wis.  315.  But  see  Sizer  v.  Anthony,  22  Ark. 

1.   Dougherty  v.  Dore,  63  Cal.  170;  465;  Tallahassee  R.  Co.  v.  Hayward, 

Monroe  Bank  t;.  Gifford,  65  Iowa  64S;  4  Fla.  411;    White  v.   Clay,  7  Leigh 

Dorriss  v.  Carter,  67  Mo.  544;   Brown  (Va.)  68;  Dunkin  v.  Lawrence,  i  Barb. 

V.  Galena  Mining  &  Smelting  Co.,  32  (N.  Y.;  447. 

Kan.  528;    Vanderbilt  v.  Schreyer,   28  Although   a  preliminary    injunction 

Hun   (N.  Y.)  61;  Bennett  v.  Pardini,  may  be  dissolved  upon  motion  before 

63  Cal.  15-1;  Pugh  V.  White,  78  Ky.  210.  the  final  hearing  upon  the  merits,  an 

In  Clark  v.  Clayton,  61  Cal.  634,  it  action  for  damages  upon  the  bond  will 
was  held  that  an  action  brought  upon  not  lie  until  after  the  tinal  hearing,  be- 
an undertaking  for  an  injunction  after  cause  it  may  be  that  on  the  hearing 
the  dissolution  of  the  injunction,  but  upon  the  merits  an  injunction  may  yet 
before  the  final  determination  of  the  be  ordered,  and  thus  it  may  appear  that, 
action  in  which  the  injunction  was  notwithstanding  the  interlocutory  disso- 
obtained,  was  prematurely  brought,  lution,  the  injunction  was  not  w^rong- 
Gray  v.  Veirs,  33  Md.  159;  Penny  v,  fully  sued  out  and  that  there  is  no 
Holberg,  53  Miss.  567;  Bemis  v.  Gan-  ground  for  an  action  on  the  bond, 
nett,  8  Neb.  236;  Fowler  v,  Frisbie,  37  Monroe  Bank  v,  Gifford,  65  Iowa  648; 
Cal.  34;  Thompson  v.  McNair,  64  N.  Tallahassee  R.  Co.  v.  Haj'ward,  4  Fla. 
Car.  448.  411;    and  Sizer  v,  Anthony,  22  Ark. 

Section  1919   of  the  Code  (Miss.)  of  465;    Hicks  v,  Compton,  18  Cal.  206; 

1880  does   not    change    the  rule    an-  Grinter  v,  Compton,  18  Cal.  210;  Bent- 

nounced  in  Penny  v,  Holberg,  53  Miss,  ley  v,  Joslin,    Hempst.  (U.   S.)   218; 

567,  that  an  action  cannot  be  maintained  Fanning  v.  Dunham,  4  Johns.  (N.  Y.) 

on  an  injunction  bond  until  4inal  deter-  Ch.  36;  s.  c,  9  Am.  Dec.  283;  James 

mtnation  of  the  case.  Goodbar  v.  Dunn,  v.  Downes,  18  Ves.  Jr.  522. 

61  Miss.  624.  One  Grondona  brought  an  injunction 

In  a  suit  brought  for  a  perpetual  in-  suit  against  John  D.  Bennett,  the  plain- 
ju..  "tion,  a  right  of  action  does  not  tiff  herein.  An  undertaking  was  given, 
accrue  on  an  undertaking  given  on  the  and  a  preliminary  injunction  issued  as 
issue  of  a  temporary  injunction,  or  prayed  for  in  the  complaint.  Bennett 
restraining  order,  until  a  final  judgment  moved  to  dissolve  the  injunction  on  the 
in  the  suit  in  which  it  was  issued  is  ren-  ground  that  the  complaint  did  not  state 
dered;  and  a  suit  commenced  on  such  facts  sufiicient  to  constitute  a  cause  of 
undertaking,  before  such  entry  of  action,  and  the  motion  was  granted, 
judgment,  is  prematurely  brought.  He  also  demurred  to  the  complaint  on 
and  cannot  be  maintained.  A  final  the  same  ground,  and  the  demurrer  was 
judgment  is  one  which  finally  de-  sustained,  and  notice  thereof  duly  given, 
cidesand  disposes  of  the  whole  merits  Twenty-one  days  after  the  service  of 
of  the  case,  and  reserves  no  further  the  notioe,  the  complaint  not  having 
question,  or  direction,  for  the  future  or  been  amended,  and  nothing  further 
further  action  of  the  court.  The  vol-  done  in  the  case,  an  action  was  com- 
untary  dismissal  by  the  plaintiff  of  the  menced  on  the  undertaking.  The  de- 
suit  in  which  the'  injunction  is  issued  fendants  objected  that  the  action  was 
is  a  final  determination  of  that  suit,  prematurely  brought.  Hcld^  that  the 
and  determines  the  right  to  sue  on  the  proceedings  in  the  injunction  suit 
undertaking  |^iven  on  the  issuing  of  a  amounted  to  a  final  determination  that 
temporary  injunction  as  effectually  as  a  Grondona  was  not  entitled  to  the 
final  judgment  on  a  trial.  Brown  v,  injunction,  and  that  the  objection  made 
Galena  Mining  &  Smelting  Co.,  32  Kan.  by  the  defendants  was  untenable.  Ben- 
528;  Bemis  v.  Gannett,  8  Neb.  236;  Gray  nett  v.  Pardini,  63  Cal.  154. 
V,  Veirs,  33  Md.  159;  Penny  v.  Holberg,  Suit  upon  an  undertaking  given  on  the 
53  Miss.  567;  Thompson  v.  McNair,  issuance  of  an  injunction  in  the  action  of 
64  N.  Car.  448;  Weeks  v,  Southwick,  Nichol  v,  Littlefield,  60  Cal.  238.    The 
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collection  of  a  judgment,  it  is  no  defence  to  show  that,  after  the 

dissolution  of  the  injunction  in  respect  to  which  the  bond  was 
given,  another  injunction  was  obtained  against  the  collection  of 

undertaking,  as  required  b_v  §  529,  Code  Corder  v.  Martin,  17  Mo.  41.    In  an 

Civil  Procedure,  contained  the  condi-  action   for   damages   on  an  injunction 

tion  that  Nichol  would  pay,  etc.,  if  the  bond,  it  was  error  to  render  judgment 

court  finally  decided  that  the  plaintiff  for  plaintiff  in  the  absence  of  evidence 

was  not  entitled  to  the  injunction.     On.  that  the  injunction  suit  had  been  dis- 

the  coming  on  of  the  case  for  trial,  and  posed  of,  and  the  judge's  minutes  upon 

after  some   evidence   had   been   intro-  his  calendar  that  the  suit  had  been  dis- 

duced,  but  before   any  judgment  was  missed  are  not  the  proper  evidence  of 

rendered,  the    court,  on  motion  of  the  that  fact.    Such  minutes  do  not  consti- 

•defendant,  the  plaintiff  making  no  op-  tute  the  judgment  of  the  court.    Towie 

position,  dissolved  the  injunction,  and  v.  Leacox,  59  Iowa  42. 

thereupon,  by  consent  of   the   parties.  Where  the  final  decree  in  a  proceed- 

continued  the  case  for  the  term.     After  ing  to  enjoin  a  sale  under  a  deed  of 

the  dissolution,  and  during  the  time  the  trust  provides  that  the  injunction  shall 

case   was    so    continued,    the    present  be  continued  until  a  collateral  security 

action  was  commenced  on  the  under-  held  by  the  rr^/w/ ^«e /r».v/ is  delivered 

taking.     Held:  The  action  was  pre  ma-  to  the  complainant,  no  suit  can  be  sus- 

turely  brought.     Clark  v.  Clayton,  6x  tained  on  the  bond  until  this  condition 

Cal.  634;  2  High  on  Inj.,  §  1649;  Bemis  is   performed,  although  the  decree  de- 

V.  Gannett,  8  Neb.  236;  Gray  v,  Veirs,  clares  that  the  injunction  is  dissolved 

33Md.  159;    Penny  V.  Holbere,  53  Miss,  and    remits    the    parties   to    the   law 

567;   Thompson  T'.  McNair,  64  N.  Car.  court      to      settle      the     question    of 

448;    White  V,  Clay,  7  Leigh  (Va.)  68;  damages.      Shackeford    zk    Smith,  61 

Anderson   r.   Coleman,   56    Cal.    124,  Miss.  5. 

•concurring  opinion.  The    dismissal  of   a    petition  upon 

Where  a  plaintiff,  on  commencing  a  which  an  injunction  has  been  obtained 

«uit  and  obtaining  a  temporary  injunc-  is  a  judicial  determination  that  the  in- 

tion,  gives  an  undertaking  to  secure  to  junction     ought     not    to    have    been 

the  party  injured  the  damages  he  may  granted,  and  a  cause  of  action  at  once 

sustain  if  it  be  finally  decided  that  the  arises  against  the  obligors  in  the  in- 

injunction   ought   not    to    have     been  .  junction  bond.  Pugh*s  Admr.  v.  White, 

granted,  and  subsequently   appears  in  78  Ky.  210;   Richardson  v.  Allen,  74 

court  and  dismisses  the  action  without  Allen  (Mass.)  719. 

prejudice   to   a  future   action,  and  the  In  Hibbard  v.  McKindley,  28  lU.  255, 

court  enters  judgment  dismissing  the  the  condition  of  the  bond"  was  to  pay 

nction,  such  judgment  is  equivalent  to  a  all  such  costs  and  damages  as  should  be 

final    decision   by   the   court  that   the  awarded  against  the  complainant,  but 

plaintiff  was  not  entitled  to  the  tempo-  none  were  awarded,  the  order  reciting 

rary  order  of  the  injunction,  and  after  only    that  the    bill    was  dismissed  at 

the  judgment  an   action  lies  upon  the  complainant's  costs.     It  was  held  that 

injunction    undertaking.      Mitchell    v,  damages  could  be  recovered. 

Sullivan,  30  Kan.  231.  Brown  v.  Gorton,  31  III.  417,  alsode- 

The   court   in  which   the   injunction  cides  that  it  is  not  necessary  to  allege  or 

suit  is  tried  must  determine  whether  the  prove  that  damages  were  awarded  on 

injunction  was  properly  or  improperly  the  dismissal  of  the  complaint 

issued;   and   after  such  detennination,  The  case  of  Ashbrook  v.  Tureman'3 

and    not  before,  does  an  action  lie  on  Litt.  (Ky.)  7,  w^as  to  recover  the  judg- 

the  bond.     Dowling  r.  Polack,  i8  Cal.  ment  as  "well  as  the  damages  and  co*tts 

626;   Gelseston   v,   Whitesides,  3   Cal.  awarded  on  the  dissolution  of  the  in- 

309,  overruled.  junction.    The  conditions  of  the  bond 

In  Kennedy  v.  Hammond  &  Hall,  16  were  not  to  pay  the  judgment,  but 
Me.  341,  the  court,  speaking  of  an  in-  such  damages  and  costs  as  the  court 
junction  bond,  said:  "Now,  before  suing  might  award.  It  v,':\s>  held  that  as  the 
on  this  bond,  after  dissolution,  *the  terms  of  the  bond  did  not  embrace  the 
•damage  must  be  adjudged,*  and  the  judgment,  the  recovery  should  be  re- 
nonpayment  of  the  amount  adjudged  stricted  to  the  costs  and  damages 
forms  the  breach  of  the  bond,  so  far  as  awarded  in  the  judgment  dissolving  ^ 
damages     are    concerned."     See    also  injunction. 
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the  same  judgment,  and  that  the  last  injunction  is  still  in  force 
and  not  dissolved.* 

(</)  Additional  Security. — An  injunction  may  be  continued  on 
the  complainant's  application,  upon  the  terms  of  giving  a  new 
bond  with  new  security,  and  ijf  such  be  the  terms  of  the  order, 
the  first  bond  is  discharged.* 

{/)  Sureties. — The  liability  of  a  surety  on  an  injunction  bond 
must  be  strictly  construed,  and  he  cannot  be  held  liable  beyond 
the  precise  terms  of  his  undertaking.* 

1.  Weaver  t\  Poyer,  73  III.  489.  But  in  their  hands  to  which  the  complain- 
it  was  held  on  appeal  that  it  was  in-  ants  were  not  parties,  be  enjoined  from 
equitable  to  allow  in  such  cases  the  selling  or  disposing  of  tlie  goods;  the 
plaintiff  to  enforce  pavment  of  the  lat-  judge  granted  the  injunction  as  prayed 
ter  judgment,  and  that  it  should  be  en-  upon  complainant's  giving  bond,  with 
joined.  Weaver  v,  Poyer,  70  111.  417.  good  security,  conditioned  as  the  law 
See  Swan  v.  Timmons,  81  Incf.  243.  directs,  and  the  clerk   took  a  bond  in 

2.  Kent  v.  Bierce,  6  Ohio  336,  where  double  the  amount  of  all  the  defend- 
the  court  order  a  second  injunction  ants'  judgments,  conditioned  to  abide 
bond  to  be  given,  which  order  is  not  by  and  perform  such  orders  and  de- 
substantially  complied  with,  the  iirst  crees  as  the  court  might  make  in  the 
bond  is  not  discharged.  Kent  v.  Bierce,  cause,  and  pay  such  costs  and  dan>ages 
7  Ohio,  pt.  2,  209.  as  the  court  might  order,  or  as  might  be 

8.  Ovington  v.  Smith,  78  111.  250;  recovered  in  a  suit  brought  for  wrong- 
Anderson  V.  Falconer,  34  Miss.  257;  fully  suing  out  the  injunction.  Held^ 
United  States  v.  Boyd,  15  Pet.  rU.  S.)  that  the  obligors  in  the  bond  were  orfly 
208;  Miller  v.  Stew'art,  9  Wheat.  (U.  liable  for  the  costs  and  damages  oc- 
S.)  702;  Dobbin  v,  Bradley,  17  Wend,  casioned  by  enjoining  the  sale  of  the 
(N.  Y.)  422;  Hunt  V.  Smith.  17  Wend,  goods.  Hubbard  v.  Fravell,  12  Lea 
(N.  Y.)  180;  Arlington  v.  Merrick,  2  (Tenn.)  304. 

Saund.  403;    Liverpool   Water   Works  The  condition  of  an  injunction  bond 

Co.   V.    Harper,   6  East   507;     Ward-  in  some  states,  is  provided  for  by  statute 

ens  etc.  v.  Bostock,  2  Bos.  &  Pull.  175;  in  two  cases,  one  where  the  execution 

Loehner  v.  Hill,  19  Mo.  App.  142.  The  of  a  judgment  is  enjoined,  and  the  other 

sureties  are  entitled   to  stand  on   the  where,  before  judgment,  the  litigation 

precise  terms  of  the  contract,  and  there  is  brought  into  chancery  by  injunction, 

is  no  way  of  extending  their  liability  It  is  competent,  however,  'in  cases  not 

beyond  the  stipulation  to  which  they  provided  for  by  statute,  for  the  judge  to 

have  chosen  to  bind  themselves.  Tarpey  order,  and  the  clerk  to  take  a  bond  with 

V.  Shillenberger,  10  Cal.  391;  Hall  v.  such  conditions  of  liability  as  the  judge 

Williamson's  Admrs.,  9  Ohio  St.  17;  mav  deem  proper.     Black  r.  Caruthers, 

Webber  v.  Wilcox,  45  Cal.  301;  Ash-  6  Humph.  (Tenn.)  87;  Newell  i'.  Porter, 

brook    V.  Tureman,    x   Lit.   (Ky.)   6;  10  Humph.  (Tenn.)  325;    Ranning  v. 

Ferguson  t'.  Tipton,  I  B.  Mon.  (Ky.)  28.  Reeves,  2   Tenn.  Ch,   263;    Foster  v. 

In  a  suit  against  a  surety  upon  an  in-  Shephard,  33  Tex.  (>87;  Russell  i'.  Far- 
junction  bond,  conditioned  to  pay  all  ley,  105  U.  S.  '433.  Where  the  statute 
moneys  due  or  to  become  due  upon  a  prescribes  the  condition  of  a  bond,  the 
judgment  "for  the  sum  of  $2,300  and  surety  will  not  be  liable  beyond  the 
costs"  in  favor  of  the  obligee  against  statutory  requirements,  although  the 
the  principal  in  case  the  injunction  conditions  may  be  broader  and  express, 
should  be  dissolved  under  a  plea  of  the  Horton  z\  Cope,  6  Lea  (Tenn.)  155, 
general  issue.  Ileldy  that  the  surety  160.  So,  if  the  fiat  of  the  chancellor 
was  only  liable  according  to  the  ex-  prescribe  a  penalty  not  justified  by  the 
press  terms  of  the  bond.  Hall  i*.  Will-  nature  of  the  case.  Moore  f.  Ilallum, 
iamson's  Admrs.,  9  Ohio  St.  17.  i  Lea  (Tenn.)  511.     And  a  clerk  clearly 

By  a  bill  seeking  in  the  alternative  to  has  no  power  to  insert  in  an  injunction 

be   subrogated   to   a  supposed  lien   on  bond  conditions   not  prescribed  by  law 

certain  goods,  the  complainants  praved  or  the  fiat  of  a  judge.    Coltart  t'.  llam^ 

that  the  sheriflf  and  constable,  who  had  2  Tenn.  Ch.  356;  Enochs  v.  Wilson.  11 

levied  on  the  goods  certain  executions  Lea  (Tenn.)  228. 
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Nor  can  evidence  be  admitted  to  vary  or  extend  the  liability  of 
the  defendant  from  the  expressed  condition  and  terms  of  the 
injunction  bond.* 

The  obligation  of  the  sureties  in  a  statutory  injunction  bond  h 
simply  to  pay  such  damages  as  the  court  on  dissolving  the  injunc- 
tion shall  adjudge  against  the  plaintiff.^ 

Sureties  in  an  undertaking  to  procure  an  injunction  may  be 
liable  for  counsel  fees  for  services  rendered  in  procuring  the 
dissolution  of  the  injunction,  but  this  liability,  however,  does  not 
extend  to  all  the  services  rendered  in  the  suit.* 

The  trustee  sold  the  trust  propert^r  was  incompetent  for  the  plaintiff  to  gi%'e 

for  the  benefit  of  the  bondholders,  and  in  evidence  a  copy  of  the  petition  for 

complainant     became     the    purchaser,  the  injunction,  when  the  terms  of  the 

executing  his   notes  on   time   for    the  bond   were  clearly  expressed.     Hall  r. 

purchase  money.     About  the  time  the  Williamson's  Admrs.,  9  Ohio  St,  17. 
first  of  his  notes  fell  due  he  filed  this        2.  Dorriss  v.  Carter,  67  Mo.  544. 
bill,  on  behalf  of  himself  and  all  other        3.  Boiling  r.  Tate,  65  Ala.  417;  s.  c, 

bondholders  and  beneficiaries,  to  enjoin  39  Am.  Rep.  5.     See  also  Corcoran  ?. 

the  collection  of  his  notes,  to  obtain  a  Judson,  24  N.  Y.  106;  Brown  r.  Jooe<, 

credit  thereon  for  his  proportion  of  the  ^  Nev.  374;  Derry  Bank  t\  Heath,  45 

trust  assets  on  the  bonds  held  by   him,  N.  H.  524;    Fitzpa trick  r.   Flagg,  12 

and  for  the  share  of  certain  other  bonds  Abb.     (N.    Y.)     Pr.    1S9;     Littlejohn 

attached,  and  for  a  settlement  of  the  r.  Wilcox,    2    La.    An.  620;    McRae 

trust.     The  complainant  obtained  a  fiat  r.  Brown,  12   La.  An.  181;  Murray  r. 

for  an  injunction,  restraining  the  trustee  Munford,  2  Cow.  (N.  Y.)  400;  Andrews 

from  taking  any  steps  to  collect  com-  v.  Glenville  Woollen  Co.,  50N.  Y.  282; 

plainant's  notes  except  in   this   cause,  Trapnall  r.  McAfee,  3  Mete.  (Ky.)  34; 

unless  authorized  by  order  of  the  court,  Pettit  v.   Mercer,  8  B.  Mon.  (Ky.)  51; 

upon  giving  bond  with  security  in  the  Burgen  v.  Sharer,  14  B.   Mon.   (Ky.) 

sum  of  five  thousand  dollars  as  required  500;  Transit  Co.  v,  McCerren,  13  La. 

by  law.     He  gave  bond  with  security  in  An.  214;  Phelps   r.  Coggeshall,  13  La. 

the  prescribed  penalty,  conditioned  to  An.  440;    Sedg.   Dam.  397,  marg.  and 

prosecute   the   bill   of  injunction  with  note.     Sureties  in    an   undertaking  to 

effect,  or  in  case  he  should  fail  therein,  procure  an  injunction  are  not  liable  for 

or  the  same  be  dismissed,  to  abide  by,  the  costs  of  an  unsuccessful  motion  to 

perform   and  fulfil  the  judgment  or  de-  dissolve  the  injunction.      Langdon  r. 

cree  of  the  court,  and  pay  all  costs  and  Gray,  22  Hun  (N.  Y.)  511. 
damages  that    may    be    sustained    for        In  Andrews    v.    Glenville    Woollen 

wrongfully    suing   out  the   injunction.  Co.,  50  N.  Y.  282,  a  motion  to  dissolve 

No  injunction  was  in  fact  issued,  and  an  injunction  was  made,  and  the  motion 

the  complainant  was  declared  entitled  refused,  the  court  deeming  it  more  ad- 

to  the  credits,  and  a  decree  rendered  visable  to  defer  the  enquiry  into  the 

against   him    for    the    residue    of   his  merits  until  the  final  hearing.     On  final 

purchase  notes.     He  became  insolvent  hearing    the  motion  was  granted  and 

between  the  suing  out  of  the  injunction  the  injunction  dissolved.     The  question 

and    the    final    hearing  of  the   cause,  was,  whether  the  services  of  counsel  in 

Ne/ii.wpon  motion  for  judgment  against  making  the  motion  to  dissolve  could  be 

the  surety  on  the  injunction  bond,  that  recovered  as  damages  in  a  suit  on  the 

the  suiety  was  not  liable.     Baxter   v.  bond.     The   court  said:  "It  was  proper 

Washburn,  8  Lea  (Tenn.)  i.  that  the  defendant  should  move,  at  the 

1.  High  on  In j.,  section  1638.  In  an  earliest  opportunity,  to  dissolve  the  in- 
action against  a  surety  upon  an  injunc-  junction.  His  motion  did  'not  fail 
tion  bond,  it  was  ke/d  that  it  was  in-  through  any  fault  on  his  part,  or  any 
competent  for  the  plaintiff  to  give  in  defects  in  the  merits  of  his  case.  The 
evidence  an  exemplification  of  a  record  court  simply  deferred  its  decision  upon 
showing  the  amount  of  the  judgment  the  merits  until  the  trial.  The  result 
and  costs,  although  in  other  respects  which  must,  for  the*  purposes  of  this 
j-niwering  to  the  judgment  mentioned  application,  be  assumed  to  be  correct, 
in  the  condition  of  the  bond,  and  that  it  shows  that,  if  the  decision  had  not  thus 
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(/)  Action  Against  Sureties, — It  is  no  defence,  in  mitigation 
of  damages  or  otherwise,  in  an  action  against  the  securities  on  an 
injunction  bond,  that  the  principal  is  solvent  and  able  to  pay  his 
own  debts.* 

A  court  of  equity  has  not  jurisdiction,  upon  the  dissolution  of 
an  injunction,  to  render  a  judgment  for  damages  against  the 
sureties  in  the  injunction  bond.  The  proper  mode  of  enforcing 
the  liability  of  a  surety  is  by  an  action  at  law,  unless  otherwise 
provided  by  statute.* 

The  parties  to  an  injunction  suit  cannot  vary  or  extend  the 
liability  of  the  sureties  in  the  injunction  bond  by  stipulation.' 

Sureties  on  an  injunction  bond  are  bound  to  take  notice  of  the 
answer  in  the  original  suit,  and  of  amendments"  made  to  the 
answer.*  It  is  error  to  render  judgment,  upon  the  dissolution  of 
an  injunction,  against  the  sureties  in  the  injunction  bond,  but  the 
judgment  will  not  be  reversed  upon  the  appeal  of  the  principal 
alone.* 

(^)  Assessment  of  Damages, — The  equity  practice  in  the  courts 

* 

been  deferred,  the  motion  should  have  tract.  Methodist  Churches  zk  Barker,  i8 

been  granted  when  made.    Under  these  N.  Y.  463;   Poillon  v.  Volkenning,  11 

circumstances,  I  think  the  expenses  of  Hun  (N.  Y.)  385. 

the  motion   were  reasonably  and  prop-  The  report  of  a  referee  assessing  the 

tr\y  incurred,  as  a  direct  consequence  damages  in  consequence  of  an  injunc* 

c»f  the  injunction,  and  were  properly*  al-  tion,  when   dul  v  confirmed,  is,  in  the 

l:«wed  by  the  referee."  absence  of  fraud,  conclusive  upon  the 

1.  Hunt  V.  Burton,  18  Ark.  188.  sureties  to  the  undertaking  given  on  the 

A  suit  against  the   principal   is   not  granting   of  the    injunction,   although 

necessary  to  determine  the  liability  of  they  had  no  notice  of  the  proceedings, 

the  8ur**tie8  upon  an  injunction  bond.  Jordan  v.  Volkenning,  72  N.  Y.  300. 

The  plaintiff  is  not  obliged  to  exhaust  A  suretv  desiring  to  show  fraud  in 

other  remedies  before  proceeding  against  the  execution  of  the  bond  can  only  do 

the  surety.     Dangel  v.  Levy,  i  Idaho,  so  in  an  action  upon  the  bond'  itself. 

N.  S.722.  Bray t;. Poillon, 4 Thomp.etc.(N.Y.)663. 

3.  Clayton  v.  Martin,  31   Ark.  217;  A  surety  in  an  injunction  bond  is  con - 

Bniley  v.  Gibson,  29  Ark.  472;  Randall  eluded  by  the  decree  assessing  damages 

V.  Carpenter,  47  N.  Y.  205;  Howell  v.  according  to  the  statute,  on   dissolution 

Cronan,    31     La.   An.    247;    Scott  v,  of  the  injunction.     McAllister  r.  Clark, 

Sheriff,  30  La.  An.,  pt.    i,   580.     Such  86  111.  236. 

statutes  have,  however,  been  held\xn*  After  dissolution  of  an  injunction,  the 

constitutional    and    void.      Hughes    v,  damages   sustained   by  the  defendants 

Hughes,  Admr.,  4  Mont.  43.  and  recoverable    undef  an   injunction 

In  Louisiana  the  surety  on  the  bond  bond,  wherein  the  parties  obligated 
is  a  party  to  the  suit,  and  is  bound  by  themselves  "pursuant  to  the  statute," 
the  allegations  in  the  petition,  the  affi-  may  be  ascertained  by  reference  under 
davit,  etc.,  equally  with  the  principal,  section  243  of  the  code  S.  Car.,  and  the 
Green  v,  Huey,  24  La.  An.  704.  See  assessment  thus  reached  may  be  en- 
Mora  V.  Avery,  22  La.  An.  417;  forced  by  order  of  the  court,  and  by 
Frantz  v,  Waggaman.  28  La.  An.  514.  execution  against  all  the  obligors,  pro- 

In  New  York,  if  the  sureties  under-  vided  thev  have  all  been  notified  of  the 

take,  in  effect,  that  their  principal  shall  reference,  and  thus  made  parties  to  such 

]>ay   whatever  amount  of  damages  shall  proceeding.     Hill  v.  Thomas,  19  S.  Car. 

he.  adjudged  against  him  on  a  reference  230. 

to  be  ordered  by  the  court  in  the  in-  8.     Mix  r.  Vail,  86  111.  40.     See  Hall 

junction  suit,  that  amount,  when  thus  v,  Livingston,  3  Del.  Ch.  348. 

ascertained,    is    the    measure  of  their  4.  Sharp  v.  Schmidt,  62  Tex.  263. 

liability  by  the  very  terms  of  the  con-  6.  Daniel  v.  Daniel,  39  Ark.  266. 
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of  the  United  States  is  regulated  by  the  laws  of  congress,  and, 
according  to  these  rules,  a  court  of  equity  cannot,  when  it  dis- 
solves an  injunction,  give  judgment  at  the  same  time  against  the 
obligors.  It  can  merely  order  the  dissolution,  leaving  the  obligee 
to  proceed  at  law  against  the  sureties,  if  he  sustains  damage  from 
the  delay  occasioned  by  the  injunction.^  The  practice  and  mode 
of  procedure  in  the  States  for  assessing  damages  upon  an  in- 
junction bond,  after  a  dissolution,  is  regulated  largely  by  statute.* 

And  in  the  absence  of  such  statutes,  a  court  of  equity  will  not 
enforce  payment  of  damages  in  the  original  cause,  but  will  leave 
the  parties  aggrieved  to  their  action  upon  the  bond.^ 

Where  the  practice  prevails  of  decreeing  damages  upon  the 
dissolution,  the  limit  of  the  liability  upon  an  undertaking,  given 
upon  the  issuing  of  an  injunction,  is  the  amount  specified 
therein.* 

Where  neither  the  bond  given,  nor  the  statutes,  nor  any  rule 
of  court,  prescribes  a  specific  mode  of  assessing  damages,  and 
the  condition  of  the  bond  is  simply  to  pay  such  as  the  adverse 
party  may  sustain  by  reason  of  the  injunction,  if  the  court  finally 
decides  that  the  party  to  whom  it  was  granted  is  not  entitled 
thereto,  the  court  may,  as  an  incident  to  its  jurisdiction,  cause 
them  to  be  assessed  under  its  own  direction,  or  leave  the  party 
to  his  action  at  law.* 

On  the  dissolution  of  an  injunction  on  reversal  by  the  supreme 
court  of  the  order  granting  it,  no  damages  can  be  assessed  de- 

1.  Bein  v.  Heath,  12   How.  (U.  S.)  11  Biss.  (U.  S.)  40;  Russell  v.  Farlejr, 

168.     An  injunction  bond  in  an  action  105  U.  S.  433. 

in   the  District  Court  of   the   United        3.  Parish    v.   Reeve,    63   Wis.    315; 

States   for   the   District    of  Louisiana,  Loveland  v,  Burnham,  i  Barb.  (N.  Y.) 

conditioned  that  the  obligors  "will  well  Ch.  65;  Leavilt  v.  Dabnej,  40  How. 

and  truly  pay  the"  obligee,  "defendant  (N.  Y.)  Pr.  277;  Johnson  v.  Devens,  60 

in  said  injunction,  all   such  damages  as  Miss.  200. 

he  may  recover  against  us  in  case  it  An  action  upon  the  bond  required  bj' 
should' be  decided  that  the  said  writ  of  Gen.  St.  1878,  c.  66,  ^  203,  to  be  filed  by 
injunction  was  wrongfully  issued,"  plaintiff  on  the  allowance  of  a  writ  of 
which  bond  was  made  under  an  order  of  injunction,  is  the  sole  remedy  of  a  de- 
court  "that  the  injunction  be  maintained  fendant  for  the  recovery  of  his  damages 
on  the  complaining  creditors  giving  by  reason  of  the  issuance  of  such  writ, 
bond  and  security  to  save  the  parties  if  the  court  finally  decides  the  plaintiff 
harmless  from  the  effects  of  said  in-  not  entitled  thereto,  unless  the  writ  was 
junction,"  is  a  sufficient  compliance  with  sued  out  maliciously,  and  "without 
the  order  of  the  court,  and  when  con-  probable  cause.  Hayden  v.  Keith,  32 
strued  with  reference  to  the  rule  pre-  Minn.  277. 

vailing  in  the   federal  courts  (contrary        8.  Lawton  v.  Green,  64  N.  Y.  326; 

to  that  prevailing  in  the  State  courts  of  Garcie  v\  Sheldon,  3  Barb.  (N.  Y.)  232; 

Louisiana),  that  without  a  bond  and  in  Bein  v.  Heath,   12  How.  (U.  S.)  16S; 

the  absence  of  malice  no  damages  can  Merryfield  v.  Jones,  2  Curt.    (U.  S.) 

be  recovered  in  such  case,  means  that  306;  Easton  xu  New  York  &  L.  B.  R. 

the  obligors  will  pay  such  damages  as  Co.,  11  C.  £.  Green  (N.J.)  359;  Phelps 

the  obligee  may   recover  against  them  v.  Foster,  18  111.  309. 
in  a  suit  on  the  bond  itself,  whether  in-        4.  Lawton  v.  Green,  64  N.  Y.  326; 

curred  before  or  after  the  giving  of  the  modifying  s.  c,  5  Hun   (N.    Y.)    157; 

bond.  Meyers  v.  Block;  Meyers  r.  Levi,  Sturgis  v.  Knapp,  33  Vt.  486. 
120  U.  S.  206.     But  see  Lea  v.  Deakin,        6.  Russell  t^  Farley,  105  U.  S.  433. 
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fendant  where   no   bond   therefor  has  been  given  by  plaintiff.* 

(//)  Measure  of  Damages. — In   assessing    damages,   upon   the 

dissolution  of  an  injunction,  the  general  rule  is  that  no  damages 

1.  St.  Louis  XK  St.  Louis  Gas  Light  damages  occasioned  by  the  injunction. 

Co.,  82  Mo.  349.  Dorriss  v.  Carter,  67  Mo.  544. 

Colorado. — Damages  caused  by  an  in-  New    Tork. — Damages   are    assessed 

junction  must  be  sought  in  an  independ-  upon  the  dissolution  of  an  injunction 

€nt    proceeding,    not    in    the    original  by  reference  or  otherwise,  as  the  court 

pioceeding  on   the  dissolution  of  the  may     direct,     in    the    original     cause, 

injunction.      Sartor    v,    Strassheim,  8  Jacobs  r.  Miller,  11    Hun   (N.  Y.)  441. 

Colo.  185.  See  Waterbury  v,  Bouker,  10  Hun  (N. 

niinoU. — After  the  dissolution  of  an  Y.)  262;   Palmer  v,  Foley,  2  Abb.    N. 

injunction  the  defendant  may  file  his  Cas.  (N.  Y.)  191. 

suggestions  and  claim  damages  at  any  The   proper  practice  is  to  give   the 

time  before   the  decree  is  signed   and  sureties  in  an  injunction  bond  notice  of 

filsd,  and  the  court  may  dispose  of  the  the  referee's  report  assessing  the  dam- 

suggestions  even    after  the  decree    is  ages.    The  report  when  duly  confirmed 

filed.     It  is  error  to  refuse  leave  to  file  is,  in  the  absence  of  fraud,  conclusive 

them  before  the  decree  is  filed.     Wing  upon  them.    Jordan  v.  Volkenning,  72 

V,  Dodge,  80  111.  566;  Albright  v.  Smith,  N.  Y.  300. 

68  111.  x8i;  Wilson  r.  Haecker,  85  111.  When  judgment  is  rendered  for  de- 

349;  Hamilton   t^.  Stewart,  59  111.  330;  fendant  in  an  injunction  suit  from  which 

Forth  r.  Xenia.  54  111.  210.  plaintiff  appeals,  giving  the  necessary 

Evidence  cannot  be  heard  and  dam-  bond,  defendant  is  not  entitled,  pending 

ages  assessed  upon  the  dissolution  of  such  appeal,  to  an  order  assessing  his 

an   injunction  where  no  suggestion  in  damages  by  reason  of  the  jurisdiction, 

writing  has  been   filed.      Driggers  v.  as  there  has  been  no  final  decision  that 

Bell,  8  111.  App.  254;  Steele  v,  Boone,  plaintiff  was  not  entitled  thereto.  Mus- 

75  111.  457;  Palmer  x\  Gardner,  77  III.  grave  x\  Sherwood,  76  N.  Y.  194.     See 

143;  Spring  V,  Olnev,  78  111.  loi;  Wil-  also  Benedict  v.  Benedict,  76  N.  Y.  boo. 

son  V.  Haecker,  85  111.  349;  Hamilton  Bontli  OaroUna. — After  dissolution  of 

V.   Stewart,    59  III.   330;    Albright    v.  an- injunction  the  damages  recoverable 

Smith,  68  111.  x8i;  Forth  f.  Xenia,  54  on   the  bond  may   be    ascertained   by 

III.  210.  reference  and  the  assessment  enforced 

Kentueliy. — Only  when  an  injunction  by  the  proceeding.    This  practice  is  au- 

enjoining  a  judgment  is  dissolved  does  thorized    bv   S.   C.   Code,  ^  243,  how- 

the   Kentuckv    code,    section   295,  em-  ever  irregular  possibly   it  might  be  in 

power  the  chancellor  immediately    to  the  absence    of    the    code    provision, 

render  judgment  for  the  damages;  in  all  Hill  v.  Thomas,  19  S.  Car.  230. 

cases  the  remedy  is  on  the  injunction  TennoMoe. — An   action   at   law  may 

bond.       Logsden    f.    Willis,    14   Bush  be  brought  upon   an  injunction  bond, 

(Kv.)  183;  Crawford  t>.  Woodworth,  9  notwithstanding  thfe  provision  of   sec- 

Bu'sh  TKy.)  745.  tion  4443  of   the  code,  that  damages 

LouiBiana.  -^  Damages      cannot      be  may  be  ascertained  by  the  court  trying 

granted  in  the  same  judgment  which  the  cause.     White  v.  Bowman,  10  Lea 

dissolves  an  injunction  in  a  case  of  ex-  (Tenn.)  55. 

ecutory  process.     A  separate  suit   for  Texas. — One  seeking  damages  to  the 

damages   must   be  brought  on  the   in-  amount    of   an    injunction    ^nd    can 

junction  bond.     Hodgson  t'.  Roth,  33  bring  an   original   action  oh  the  bond. 

La.  An.  941;  Tistart  v,  Belot,  33  La.  or,  in  the  pending  suit  wherein  it  was 

An.  1469.  given,  plead  in  reconvention,  setting  up 

Only  when   a  judgment  for  money  the  grounds  of  his  claim  for  damages, 

has    bfeen    enjoined   can    damages    be  Avery  r.  Stewart,  60  Tex.  1^4. 

awarded  on  dissolution  of  an  injunction.  WUconiiii. — Under  Wis.   Rev.  St.,  ^ 

Morris   v.  Bienvenu,   30  La.   An.,   pt.  2778,  if  the  court  decides  that  the  party 

2,  878.     See  Crescent  City  etc.  Co.   v,  obtaining  a  preliminary  injunction  was 

Larrieux,  30  La.  An.,  pt.  i,  740.  not  entitled   to  it,  the  other  party  may 

MlisoiiTl. — The  court,  upon   dissolv-  have  a  reference  to  assess  damages  sus- 

ing    an     injunction,    enter     judgment  tained   by    reason   of  such  injunction, 

against   the  obligors  in  the  bond   for  Parish  r!  Reeve,  63  Wis.  315. 
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will  be  allowed  which  are  not  the  natural,  proximate  and  actual 
result  of  the  wrongful  issuing  of  the  injunction.* 

The  defendants  are  not,  on  the  one  hand,  necessarily  limited 
to  the  benefit  which  the  orator  has  derived  from  the  injunction, 
nor,  on  the  other  hand,  extended  to  all  which  the  defendant  has 
improvidently  or  imprudently  expended  because  of  the  injunc- 
tion. The  defendant,  when  enjoined  from  exercising  what 
eventually  is  established  to  be  his  right,  must  conduct  himself 
with  prudence,  and  in  such  a  manner  as  to  receive  as  little  damage 
as  the  circumstances  will  admit  of,  in  the  exercise  of  ordinary' 
care  and   prudence.*    This  is  the  rule  where  the  injunction  is 

1.  Carondelet  Canal  etc.Co..  r.Touchi,  sequences  of  the   injunction,  for  which 

38   La.  An.  388;  Kerngood  v,  Gusdorf,  the  plaintiff  was  entitled   to  recover. 

5  Mackey  (D.  C.)  161;  Streeter  v.  Mar-  Lange  v.  Wagner,  52  Md.  310;  s.  c,  36 

shall  Silver  Mining  Co.,  4  Colo.  535.  Am.  Rep.  380. 

a.  Collins  V,  Sinclair,  si  IH.  328;  The  injunction  was  obtained  to  re- 
Morgan  V.  Negley,  53  Pa.  St.  152;  strain  the  plaintiff,  who  was  the  defend- 
Stewart  v.  State,  20  Md.  97;  Hotchkiss  ant  in  the  injunction  suit,  from  prosc- 
V.  Piatt,  8  Hun  (N.  Y.)  46;  Chicago  cuting  certain  street  work  in  San  Fran- 
City  R.  Co.  V.  Howison,  86  111.  215;  cisco  under  a  contract  with  the  super- 
and  see  Brown  t\  Jones,  5  Neb.  374.  intendent  of  streets.  The  court  found 
Center  v.  Hoag,  52  Vt.  401 ;  Lillie  v,  in  substance  that  the  plaintiff  had  pro- 
Lillie,  55  Vt.  470.  See  Livingston  r.  cured  materials  for  the  work  of  the 
Exum,    19   S.  Car.  223.  value  of   twelve  hundred   dollars,  and 

In  an  action  on  an  injunction  bond,  that  by  reason  of  the  injunction  these 
proof  was  offered  that  the  plaintiff  was  materials  were  lost  and  destroyed  with- 
engaged  in  supplying  his  customers  out  any  fault  on  the  part  of  the  plain- 
with  milk,  and  kept  a  number  of  milch  tiff.  Damages  were  awarded  in  ac- 
cows.  His  frame  stable,  having  become  cordance  with  this  finding.  Held^  that 
somewhat  out  of  repair,  was  partially  the  damages  were  sufficiently  proximate 
torn  down  in  the  summer  of  1877,  and  to  warrant  their  recovery.  Dougherty 
he  began  to  erect  a  brick  stable  in  its  v.  Dore,  63  Cal.  170. 
place.  In  August  of  that  year  he  was  The  plaintiff  having  a  life  estate,  the 
stopped  by  the  injunction,  which  con-  defendant  a  reversionary  interest,  in 
tinued  till  the  6th  day  of  December  certain  woodlands,  the  latter  procured 
following.  After  it  was  dissolved  he  the  former  to  be  enjoined  by  injunction 
went  on  to  complete  the  building,  and  "from  cutting  down  any  timber,  trees, 
had  it  finished  about  the  25th  of  the  or  wood  standing  or  growing  upon  the 
same  month.  While  the  injunction  premises,  .  .  .  or  in  any  way  dis- 
was  in  force  the  plaintiff's  cows  were  posing  of  the  same  (except  what  may 
deprived  of  their  accustomed  and  proper  be  cut  in  a  husbandlike  manner  for  fire- 
shelter,  and  were  more  exposed  to  the  wood  and  timber  for  fencing  and  ordi- 
weather.  The  following  question  was  nary  repairs  upon  the  premises)"  and 
then  propounded  to  the  witness:  "What  from  committing  waste  or  spoil.  In  an 
was  the  effect  upon  the  cows,  if  any,  in  action  on  the  bond,  held^  that  the  plain- 
consequence  of  being  exposed  to  the  tiff  was  not  merely  restrained  from 
wet  and  cold  weather,  because  you  committing  waste;  that  he  was  pro- 
could  not  finish  the  brick  stable  while  hibited  from  cutting  timber  for  any 
the  injunction  suit  was  pending?"  On  purpose  save  those  noted  in  the  excep* 
objection  by  the  defendants  it  was  held  tion,  although  it  would  not  be  in  viola- 
that  the  question  was  pertinent  and  tion  of  the  rules  of  good  husbandrv; 
legal.  One  of  the  grounds  of  special  and  that  he  was  entitled  to  such  damage 
damage  stated  in  the  plaintiff's  narr.  as  he  may  have  suffered  in  not  cutting 
was  "the  injury  done  to  his  cattle  by  such  wood  as  he  had  a  right  to  cut. 
exposure  to  the  weather,  requiring  extra  Lillie  v,  Lillie,  55  Vt.  470. 
care  and  food,  and  causing  their  flow  of  When  an  injunction  is  ended  by  the 
milk  to  greatly  decrease."  Held^  that  appointment  of  a  receiver,  damages 
such  damage  was  one  of  the  direct  con-  arising  from  the  act  of  the  receiver  in 
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applied  for,  obtained  and  continued  in  good  faith,  in  the  assertion 
ol  an  honestly  claimed  right.  It  applies  to  cost  as  well  as  other 
damages.*  Doubtless,  the  court  might  be  warranted  in  awarding 
greater  damages,  and  sufficient  to  make  the  defendant  whole,  if 
the  injunction  was  obtained  and  used  mala  fides^  and  for  the 
purposes  of  oppression.* 

On  the  dissolution  of  an  injunction,  aTid  the  filing  of  the  re- 
selling at  a  sacrifice  the  property,  the  injuries,  etc.,  received  >vlitle  defendant 
sale  of  which  was  enjoined,  are  not  is  in  the  exercise  of  ordinary  care  and 
recoverable  in  an  action  on  the  injunc-  prudence  with  respect  thereto;  and  this 
tion  bond.  Kerngood  v.  Gusdorf,  5  rule  applies  to  costs  as  well  as  to  other 
Mackey  (D.  C.)  161.  elements  of  damage.    Thus,  under  the 

The  expense  incurred  in  hiring  a  circumstances  of  this  case,  q.  r.,  it  was 
special  train  to  reach  a  judge  to  make  held  that  defendant,  who  had  been  en- 
av  application  to  dissolve  an  injunction  joined  from  removing  a  house,  could 
may  be  allowed  as  damages  on  the  un-  not  recover  damages  for  depreciation 
dertaking,  where  large  interests  would  in  the  value  of  the  house  to  him  during 
h;.ve  suffered  from  delay.  Crounse  r.  the  pendency  of  the  injunction,  nor  for 
Syracuse  etc.  R.  Co.,  32  Hun  (N.  Y.)  the  expense  of  fitting  up  another  place 
4(37.  to  live  in  while  building  a  new  house. 

Where  the  injunction  defendant,  an-  nor  for  costs  above  taxable  costs  in- 
ticipating  an  injunction,  made  extra-  curred  in  contesting  the  suit  in  which 
ordinary  efforts  and  accomplished  the  the  injunction  was  issued,  in  the  ab- 
object  sought  to  be  enjoined  before  the  sence  of  a  finding  that  they  would  not 
writ  was  served,  he  cannot  claim  that  have  occurred  in  establishing  defend- 
he  was  delayed  by  the  injunction,  and  ant's  right  to  the  house,  if  no  injunction 
recover  damages  for  such  delay.     Ford     had  been  issued.    Center  v.  Moag,  52 


V,  Loomis,  62  Iowa  586.  Vt.  401.       See  also  Sturgis  t'.  Knapp, 

In  an  action  upon  an  injunction  bond,     33  Vt,  486;    Edwards   r.  Edwards,   31 
after  dissolution    of   injunction,   there     111.   474;    Mysenburg  r.  Schlieper,  48 


being  no  express  proof  of  damage,  the  Mo.  426;  Center  r.  Hoag,  52   Vt.  401. 

plaintiff  claimed  that  they  were  entitled  Sartor  v,  Strassheim,  8  Colo.  185. 

to  judgment  for  nominal  damages;  but  Mental  Strain.     A  defendant  is  not 

held,  that    however    the   general    rule  entitled    to   recover  compensation   for 

might  be,  the  case  was  a  fitting  one  for  the  time    and    service    he  may   have 

the  application  of  the  maxim  "/>«?  iw/if/-  devoted   to  the  case,   nor  to  compen- 

mis    non    curat  lex^     Bustamente  r.  sation     for    the     mental     strain     and 

Stewart,  56  Cal.  115.  anxiety  he  may  have  suffered  in  conse- 

An  injunction  bond,  conditioned  as  quence  of  the  injunction.  Cook  i'. 
required  by  statute  "to  indemnify  for  all  Chapman,  41  N.  J.  Eq.  152. 
damagesthatmay  be  sustained  by  reason  1.  Brown  v,  Gorton,  31  III.  416; 
of  such  injunction,"  does  not  cover  Hibbard  v.  McKindiey,  28  111.  240;  Ed- 
remote,  consequential,  or  speculative  wards  v,  Edwards,  31  111.  474. 
damages,  but  only  such  as  result  di-  Where  a  person  is  restrained  by  in- 
rectlv  from  the'  injunction,  and  its  junction  from  making  a  race  to  his 
immediate  consequences.  Sensening  v,  mills  and  the  conditions  of  the  injunction 
Parry,  113  Pa.  St.  11^:  Wood  v.  State,  bond  are,  that  the  obligators  will  pay 
66  \Id.  61;  6.  c,  13  Oreg.  362;  Foster  all  moneys  and  costs  due  and  to  become 
V.  Stafford  Nat.  Bank,  58  Vt.  658;  due  from  the  complainants  in  the  bill, 
Chicago  City  R.  Co.  t*.  Howison,'86  and  all  moneys  and  costs  which  shall 
Hi.  215;  Hotchkiss  V.  Piatt,  8  Hun  (N.  be  decreed  against  him,  and  the  bill  is 
Y.)  46;  Morgan  v.  Negley,  53  Pa.  dismissed  at  the  costs  of  the  complain- 
St.  153;  Stewart  r.  State,  20  Md.  ant,  the  person  so  restrained  can  sustain 
^7.      *  an  action  on  the  bond  against  the  com- 

Damages  recoverable  for  injuries,  etc.,  plainant  and  his  sureties  10  recover  the 

occasioned   by  an  injunction  obtained  damages  sustained  by  reason  of  the  in* 

and    continued    in  good   faith   in   the  junction.     Roberts  v.  Dust,  4  Ohio  St. 

prosecution    of   an    honestly    asserted  502. 

right,   arc    such    only  as    result  from  2.  Center  v,  Hoag,  52  Vt.  401. 
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quired  bond  with  no  order  as  to  payment  of  damages,  only  the 
penalty  of  the  bond  can  be  recovered,*  with  interest  from  date 
of  the  breach.* 

The  decree  is  conclusive  of  the  amount  of  damages  in  a  subse- 
quent action  upon  the  injunction  bond.  And  the  defendant 
cannot  be  permitted  to  show,  in  defence  to  such  action,  that  the 
plaintiff  sustained  no  damages,  or  less  than  was  awarded  to  him.* 

A  motion  to  assess  damages  on  an  injunction  bond  may  be 
made  after  the  injunction  has  been  dissolved  and  the  bill  dis- 
missed, if  made  before  the  term  has  lapsed.* 

In  an  action  on  an  injunction  bond,  the  plaintiffs  are  entitled 
to  recover  for  the  loss  of  time  occasioned  by  the  injunction  at 
the  usual  rate  of  wages,  provided  they  use  diligence  to  secure 
other  employment  during  such  period.*  The  complainant  must 
allege,  however,  special  damages,  or  they  cannot  be  proved.* 

Where  an  injunction  is  dissolved  for  want  of  equity  in  the  bill, 
in  the  absence  of  any  evidence  that  the  defendant  desired  or 
instigated  the  institution  of  the  suit,  damages  are  properly 
assessed  in  favor  of  the  defendant,  though  the  plaintiff  claims 

1.  (Jlover  V,  McGaffey,  56  Vt.  21)4.  penalty,  but  gives  a  direct  decree  for 

2.  Washington's  Exr.  r.  Parks,  6  the  principal  and  running  interest,  as  in 
Leigh  (Va.)  5S1;  Perry  v.  Horn,  22  W.  other  cases.  Full  interest  should  always 
Va.  381;  McAllister  v,  Clark,  86  III.  be  given,  though  there  be  a  penalty, 
22(^.  and  the  principal  and  interest  exceed  it. 

In  Baker  v.  Morris,  10  Leigh  (Va.)  whenever  full  interest  would  be  given  if 

284,  the  last  point  of  the  syllabus  is:  there  were  no  penalty.     In  other  words 

**lt  seems  that  in  an  action  of  debt  on  a  the  penalty  should  have  no  effect  on  the 

bond  at  law  the  surplus  interest  beyond  question  of  interest,  except  in  regard  to 

the  penalty  may  be  given  in  the  form  the  form  of  recovering  the  excess  in  an 

of  damage."  action  at  law  upon  the  bond.     What  I 

In   Tazewell   v.   Saunders,  13  Gratt.  have  said  upon  this  subject  has  reference 

(Va.)   354,    it  was  held  that  courts  of  only  to  the  case  of  a  principal  debtor, 

equity  will  decree  interest  on  a  bond  or  I  express  no  opinion  in  regard  to  the 

judgment,  beyond  the  penalty  against  liability  of  a  surety  beyond  the  penalty, 

the    principal    debtor.     In    this     case,  it  being  unnecessary  to  do  so." 

MoNcuRE,  J.,  reviews  many  authorities  S.  Lothrop  r.  Southworth,  5  Mich, 

including  a  number  of  English  authori-  436. 

ties,  and  comes  to  the  conclusion  that  On  the  dissolution  of  an  injunction 

the   English  authorities  are  against  the  granted  on  condition  that  a  bond  of  a 

proposition,   that   anything  can  be  re-  specified  amount  be  filed,  and  the  bond 

covered  beyond  the  penalty  in  an  action  was  filed,  with  no  other  order  as  to  pay- 

upon   the  bond,   but  that   the  rule,  at  ment  of  damages,  which  might  result 

least  as  to  the  principal  debtor,  is  differ-  from  granting  the  injunction,  the  de- 

ent  in  this  country.     He  says,  page  368:  fendant  can  recover  no  greater  amount 

"I  think  therefore  the  true  doctrine  with  than  the  penalty  of  the  bond.     If  the  in- 

us  is,  that  full  interest  on  a  bond,  or  junction  had  issued,   conditioned  that 

judgment  for  a  penalty,  is  generally  re-  the  orators  pay  all  the  damages  sus- 

coverable  at  law  or  in  equity,  though  the  tained,  the  case  might  merit  a  different 

principal  and  interest  exceed  the  penalty,  conclusion.     Glover    v.   McGaffey,  56 

The  only  difference  between   the  two  Vt.  294. 

forms  being,  that  according  to  the  strict  4.  Loehner  v.  Hill,  19  Mo.  App.  141. 

rules  of  law,  the  penalty  must  still  be  5.  Muller  v.  Feri^  35  Iowa  420, 

regarded  in  form  as  the  debt,  and  the  6.  Parker  v.  Bond.  5  Mont.  i. 

excess  of  interest  can  only  be  recovered,  A   general  allegation  of  damages  is 

indirectly    in   the    shape   of   damages,  sufficient  in  an  action  on  an  injunction 

while  equity    takes   no   notice  of   the  bond   in   the   absence  of  a  special  de- 
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that  he  brought  the  suit  because  of  statements  of  the  defendant, 
which  misled  him.^ 

Where  a  plaintiff,  who  has  obtained  a  preliminary  injunction, 
after  it  has  been  served,  enters  an  order  vacating  it,  and  subse- 
quently, without  the  consent  of  defendant,  obtains  an  ex  parte 
order  discontinuing  the  action,  these  orders  are  equivalent  to  a 
determination  that  plaintiff  was  not  entitled  to  the  injunction, 
and  defendant  is  entitled  to  an  order  o^  reference  to  ascertain 
his  damages  by  reason  thereof.* 

Where  one  partner  has  been  enjoined  from  collecting  partner- 
ship assets  wrongfully,  he  will  be  entitled  to  recover  on  the 
injunction  bond,  as  damages,  his  share  of  the  solvent  assets  at 
the  suing  out  of  the  injunction,  which  became  insolvent,  or 
barred  by  the  statutes  of  limitation,  before  the  dissolution  of  the 
injunction.* 

If  an  injunction  was  properly  granted,  no  damages  can  be  re- 
covered by  the  party  enjoined,  although  the  suit  may  afterwards 
be  discontinued  by  the  plaintiff,  or  reversed  by  the  court  of 
appeals.* 

(i)  Counsel  Fees, — Under  an  injunction  bond,  with  condition 
that  the  complainant  shall  pay  such  damages  as  the  defendant 
shall  sustain  by  reason  of  the  injunction,  in  case  it  is  finally  de- 
cided that  the  complainant  was  not  equitably  entitled  to  the 
injunction,  a  defendant  is  entitled  to  recover  a  reasonable  amount 
of  counsel  fees  necessarily  expended  in  getting  rid  of  the  in- 
junction.* 

niiirrer.     Rosendorf  t'.  Mandcl,  i8  Nev.  Timmons,  8i    Ind.   243;    Fountain     v, 

129.  West,  68  Iowa  380;  Wilson  v.  Weber 

1.     Schuyler  Co.  T^.  Donaldson.  9  Mo.  3  111.  App.  125;  Park   v,  Musgrave,  6 

App.  385.  Hun  (N.  Y.)   223;  Pareton  v.  Collar, 

3.  Pac.  Mail  Steamship  Co.  v.  Toel,  12  111.  App.  160;  Beeson  t*.  Beeson,  59 
85;  N.  Y.  646;  8.  Cm  9  Daly  (N.  Y.)  301.  Ind. 97;  Raupman  v.  Evansville,44  Ind. 

%.  Terrelli'.  Ingersoll,  loLea  (Tenn.)  392:   Joslyn  v,    Dickenson,  71   111.  i^y 

77.  Buford  V.  Keokuk  etc.  Co.,  3  Mo.  App. 

4.  New  York  etc.  R.  Co.  f .  Omerod,  159;  Hannibal  etc.  R.  Co.  r.  Sheplev,  1 
29  Hun  (N.  Y.)  274.  Mo.  App.  254;  Bohan  r.  Casey,  5  Mo. 

6.  Cummings    t'.     Burleson,   78    111.  App.    loi;    Carroll    Co.   v,   Iowa   etc. 

2S1;  Corcoran  T'.Judson,  24  N.  Y.  106;  Land     Co.,    53    Iowa     685;     Ford    v, 

Aldrichi'.  Reynolds,  I  Barb.  (N.Y.)Ch.  Loomis,    62    Iowa  586;    Underbill    v» 

613;  Coates  r.  Coates,  1  Duer.  (N.  Y.)  Spencer,  25  Kan.  71;    Meaux  f.  Pitt- 

664;  Edwards  r.  Bodine,  11    Paipe  (N.  man,  35   La.   An.   360;    Valentine    t*. 

Y.)    224;     Behrens    v.    McKenzie,   23  McGrath,  ^2  Miss.  112;  Strong  r.  Har- 

lowa  333;  Ah  Thaie  v.  Quan  Wan,  3  rison,   62   Miss.  61;  Miles  r.  Edwards 

Cal.  216;  Prader  T'.  Grimm,  13  Cal.  585;  (Mont.).  9  West  Coast  Rep.  648;  Solo- 

Garrett  v.  Logan,  19  Ala.  344;  Derry  mon  v.  Chesley,  59  N.  H.  24;    Lyon  r. 

Bank  v.  Heath,  45   N.  H.  524;  Cook  r.  Hersey,  32  Hun  (N.  Y.)  253;   Crounse 

Chapman,  41  N.   J.  Eq.   152;  Ryan  r.  r>.  Syracuse  etc.  R.  Co.,  32  Hun  (N.Y.) 

Anderson,  25   111.  330:  Collins  v.  Sin-  497;  Newton  v,  Russell,  87  N.  Y.  527; 

clair,  51   111.  328;  McRae  r.  Brown,  12  Randall  v.  Carpenter,   88   N.  Y.  293; 

La.  An.   181;  Rose  v.  Post,   56  N.  Y.  Livingston   v.  Exum,    19  S.  Car.   223. 

603;  Baylis  v.  Scudder,  6  Hun  (N.  Y.)  But  see  Oelrichs  v.  Spain,  15  Wal!.  (U. 

300;    Boiling    V.    Tate,    65    Ala.    417;  S.)  230,  followed  in  Browning  r.  Porter, 

Bustamente   t>,   Stewart.  55  Cal.    115;  2    McCrary    (U.  S.)  581;  Oliphant  v. 

Porter  v.  Hopkins,  63  Cal.  53;  Swan  v.  Mansfield,  36  Ark.  191;  and  see  Little- 
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ton  V.  Frank,  2  Lea  (Tenn.)  300;    Dis-  whole,  and  not  merely  for  a  modiHca- 

brow   T'.  Garcia,  52  N.  Y.  654;  Hovey  tion  of  it,  where  a  modification  is  all 

V.   Rubber  Tip  Pencil  Co.,   57  N.  Y.  that  the  defendant  18  entitled  to,  and  all 

119;  Andrews  v.  Glenville  Woolen  Co.,  that  he  secures,  he  cannot,  in  an  action 

^o  N.  Y.  282;  Sensening  i\  Parry,  113  on  the  injunction  bond,  recover  all  the 

Pa.  St.  115;    Olds  V.   Cary^   13  Oreg.  fees  paid  his  attorney  for  ser\'ice8  in  re- 

362;  Wood  V.  State,  66  Md.  61.  lation  to  such  motion.     Whether  a  part 

The  amount  recoverable,  on  account  of  such  fees  could  be  recovered  is  a 

of  attorney's  fees,  in  an  action  upon  an  question  not  arising  in  this  case.    Ford 

injunction  bond,  is  limited  t^  fees  paid  v.  Loomis,  62  Iowa  586. 
counsel  for  procuring  the  dissolution        The  dismissal  of  an  action  in  which 

of  the  injunction,  and  does  not  extend  an  injunction  bond  was  given  entitles 

to  fees   paid  for  defending  the  entire  the  defendant  to  recover  his  expenses 

case.     Bustamente,  z:  Stewart,  55  Cal.  incurred  in  making  the  necessary  resist- 

115;  Noble  V.  Arnold,  23  Ohio  St.  264;  ance  to  that  action,  including  reasonable 

Riddle   v.  Cheadle,  25   Ohio  St.   278;  attorney's  fees;  but,  if  other  relief  was 

Langworthy  v.  McKeivey,  25  Iowa  48;  sought,  the  attorney's  fees  must  be  re- 

AUport  V,  Kelley,  2  Mont.  343;  Dis-  stricted  to  those  necessarily  incurred  in 

brow  V,  Garcia,  52  N.  Y.  654;  Elder  v,  defeating  the  injunction.  Swan  v,  Tim- 

Sabin,  66  111.  126;  Campbell  v.  Met-  mons,  81  Ind.  243. 
calf,  I   Mont.  378;  Parker  v.  Bond,  5         In  an  action  in  a  state  court  upon  an 

Mont,    i;  Meaux   v.  Pittman,  35   La.  injunction  bond  given  in  a  federal  court, 

An.  360.  attorneys'  fees  for  which  the  plaintiff 

In  an  action  on  an  injunction  bond,  has  become  liable  may  be  recovered  as 
conditioned  as  the  statute  prescribes  damages,  though  not  so  recoverable  in 
(Ala.code,  sec.  3871},  counsel  fees  are  re-  the  federal  courts.  Wash  i*.  Lock- 
coverable  as  a  part  of  the  damages,  for  land,  8  Mo.  App.  122;  Barnes  v.  Web- 
services  rendered  in  this  court  on  ap-  ster,  16  Mo.  263;  State  v.  Beldsmeir,  56 
peal,  as  well  as  in  the  court  below;  Mo.  226;  Uhrig  r.  St.  Louis,  47  Mo. 
overruling  Ferguson  v.  Baber,  24  Ala.  528;  Hannibal  etc.  R.  Co.  v.  Sheplev, 
402;  and  Bullock  v,  Ferguson,  30  Ala.  x  Mo.  App.  254;  Leisse  t*.  Railroad  Co., 
227.      But  the  recovery   is   limited   to  2  Mo.  App.  105. 

fees    for   services   rendered,    in  either        Counsel  fees,  incurred  by  defendant 

court,  in   procuring  the  dissolution  of  for  services  in  an  action  other  than  those 

the  injunction,  and  does  not  extend  to  made  necessary  by  a  temporary  injunc- 

all  the  services  rendered  in  the  suit  in  tion      therein,'     cannot     be     assessed 

which   the    injunction    was  sued   out.  as     damages     upon     the    undertaking 

Boiling  V.  Tate,  65  Ala.  417;  s.  c,  39  given  on  granting  the  injunction.    So. 

Am.  Rep.  5;  Jevne  v.  Osgood,  57  111.  fees  for  services  of  counsel  in  unsuccess- 

340;    Porter  v.   Hopkins,  63   Cal.   53;  fully  resisting  the  allowance  of  the  in - 

Willson  V.  McEvoy,  25  Cal.  172;  Pra-  junction  are  not  allowable  as  damages 

der  v.  Grimm,  28  Cal.  II.  by  reason  of  the  injunction.     Randall 

In  an  action  upon  a  bond  given  upon  v.  Carpenter,  88  N.  Y.  293. 
the  procuring  of  a  restraining  order,  Where  a  defendant  is  unsuccessful  in 
which  is  subsequently  dissolved,  the  opposing  a  motion  by  plaintiff  to  con- 
plaintiff  is  entitled  to  recover,  as  an  tinue  a  preliminary  injunction,  or  fails 
element  of  his  damages,  for  reasonable  to  procure  its  dissolution,  on  a  motion 
attorney's  fees  paid  by  him  in  procuring  by  him  to  dissolve  it,  the  expense  in- 
the  dissolution  of  such  order,  and  in  curred  by  such  defendant  for  counsel 
resisting  the  application  for  a  final  in-  fees  on  such  motion  cannot  be  assessed 
junction,  although  the  services  of  the  as  damages  upon  the  undertaking,  given 
attorney  were  performed  subsequent  to  on  the  issue  of  the  original  ex  parte  in- 
the  date  limited  by  the  order  for  the  junction.  Allen  v.  Brown,  5  Lans.  (N. 
hearing  of  the  application  for  the  in-  Y.)  511;  Childs  v,  Lyons,  3  Robt.  (N. 
junction.  Miles  V.  Edward.s,  6  Mont.  180.  Y.)   704;  Troxell   t».   Haynes,    16  Abb. 

It  may  be  regarded  as  the  settled  rule  (N.  Y.)  Pr.  N.  S.  i;  Strong  r.  Deforest, 

in  Iowa  that   an   attorney's   fee  is  al-  15  Abb.  (N.  Y.)    Pr.  427;  Andrews  v, 

lowable  to  the  defendant  where  an  in-  Cilenville  Woolen  Co.,  50  N.  Y.  287. 

junction   is  dissolved  upon  motion,  or  See  Elder  v.  Sabin,  66  111.  131;  Wilson 

where    it   is   dissolved   upon   the   final  v.  Haecker,  85   III.  349;  Robertson  v, 

hearing,  when  the  injunction  is  the  only  Robertson,  58   Ala.   60;  Bustamente  f. 

relief  sought;   but  where  a  motion  is  Stewart,  55  Cal.   115.     See  Wallace  v, 

made  to  dissolve    an    injunction  as  a  York,  45  Iowa  81. 
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A  reasonable  amount  of  counsel  fees,  necessarily  incurred  in 
procuring  the  dissolution  of  an  injunction  unfairly  obtained,  may 

be  recovered  under  a  contract  of  indemnity,  but  the  rule  is  sub- 
ject to  this  limitation :  where  the  injunction  is  merely  auxiliary 
to  the  main  object  sought  to  be  attained  by  the  action,  and  no 

effort  is  made  to  get  rid  of  the  injunction  before  final  hearing, 
and  the  injunction  is  dissolved  on  final  hearing  because  the  com- 
plainant fails  in  his  action,  no  counsel  fees  whatever  are  recover- 
able.i 

It  has  also  been  nelo  in  New  York  cause  of  the  insufficiency  of  the  peti- 
that  even  where  an  unsuccessful  motion  tion,  the  expense  of  procuring  affidavits 
to  dissolve  has  been  made — the  court  in  support  of  a  motion  to  dissolve  is  not 
retusing  to  dissolve  because  it  deems  it  covered  by  the  bond.  Elwood  Mfg. 
more  advisable  to  defer  enquiry  into  the  Co.  v,  Rankin,  70  Iowa  403.  So  where 
merits  until  the  final  hearing — that  if,  plaintiffs  sued  on  an  injunction  bond  for 
on  final  hearing,  it  appears  the  com-  money  paid  for  counsel  fees  and  expens- 
plainant  obtained  the  injunction  unfair-  es,  and  the  evidence  showed  the  money 
ly,  the  counsel  fees  on  iinal  hearing,  as  had  all  been  paid  bvone  plaintiff,  it  was 
well  as  those  incurred  in  making  the  held  that  this  individual  expenditure 
unsuccessful  motion,  are  recoverable  as  wasnot  within  the  condition  of  the  bond, 
a  part  of  the  damages  which  the  de-  Hildrup  v.  Brentano,  16  111.  A  pp.  443. 
fcndant  has  sustained  by  reason  of  the  The  plaintifTs  complaint  alleged  a 
injunction.  The  counsel  fees  on  the  right  in  him  to  maintain  a  boom  across 
final  hearing  are  allowed  in  such  ca^es  the  G  river  and  attach  it  to  the  defend - 
on  the  ground  that  the  complainant,  by  ant's  premises,  an  interference  with  this 
resisting  the  defendant's  motion  and  in-  right,  and  asked  that  such  right  might 
ducing  the  court  to  deny  it,  has  com-  be  adjudged.  A  preliminary  injunction 
pel  led  the  defendant  to  incur  the  expense  was  asked  for,  and  upon  order  to  show 
of  trving  the  case  on  its  merits  in  order  cause  granted,  restraining  defendanr' 
to  get  rid  of  the  injunction.  Andrews  from  interfering  with  said  boom,  and 
V.  Glenville  Woolen  Co.,  50  N.  Y.  282;  requiring  him  to  show  cause,  at  a  time 
Hovey  v.  Rubber  Tip  Pencil  Co.,  50  N.  specified,  why  the  injunction  should  not 
Y.  335.  But  a  later  case  seems  to  hold  be  continued.  At  said  time  an  order 
that  the  counsel  fees  of  the  final  hearing  was  made  that  within  ten  days  after 
are  not  recoverable  in  such  cases,  unless  notice  plaintiflfs  give  an  undertaking  in 
the  sole  or  main  question  to  be  deter-  ttie  usual  form  and  thereupon  that  the 
mined  on  the  final  hearing  is  whether  or  injunction  be  retained  until  the  fur- 
not  the  injunction  shall  be  continued,  ther  order  of  the  court,  or  a  judge 
Disbrow  v  Garcia,  52  N.  Y.  654.  thereof;  ^Iso  that  defendant  might,  on 

Where  an  injunction   has   been   ob-  notice    as   prescribed,    have   a  further 

tained  against  a  defendant  and  a  trial  is  hearing  before  another  judge,  and  that 

necessary,  not  merely  to  dispose  of  the  thereupon  the  question   of  continuing 

issues  raised  in  the   suit,   but  to  get  rid  the  injunction   should  be  treated  as  if 

of  the  injunction,   the   defendant  is  en-  the    order    to    show    cause   had   been 

titled  to  his  counsel   fees,  as  part  of  the  originally  returnable  before  said  judge, 

damages  secured  bv   the  plaintiff's  in-  The  required  security  was  given.     Upon 

junction  bond.     Newton  r.  Russell,  24  trial  of  the  action  defendant  had  judg- 

Hun  (N.  Y.)  40.  ment    dismissing    the  complaint,   and 

An  injunction  bond  conditioned  to  restraining  plaintiffs  from  "putting  a 
"abide  the  decision  of  the  suit  and  pay  boom  on  defendant's  land."  In  pro- 
all  sums  of  monev,  damages  and  costs  ceedings  to  ascertain  the  amount  of 
that  shall  be  adjudged"  against  the  damages  claimed  by  the  defendant,  by 
obligors  if  the  injunction  shall  be  dis-  reason  of  the  preliminary  injunction, 
solved  does  not  cover  the  amount  of  a  held  that  the  allowance  of  counsel  fees, 
judgment  enjoined  by  the  court,  nor  the  reasonably  incurred  by  defendant  *'in 
costs  and  attorney's  fees  therein,  the  preparation  for  and  trial  of  the 
Browning  T».  Porter,  2  McCrary  (U.S.)  action,"  was  erroneous.  Newton  v. 
^81.  RusselK87  N.  Y.  527. 

Where  an  injunction  i ;  dissolved  be-  X.   Noble  v.  Arnold,  23  Ohio  St.  264; 
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The  defendant  in  the  injunction  suit  can  recover  the  fees  of  his 
attorney  for  services  in  obtaining  a  dissolution  of  the  injunction 

before  he  has  paid  them.  The  authorities  generally  agree  that 
if  the  liability  is  fixed  and  absolute,  it  is  enough;  payment  is 
not  an  essential  prerequisite.* 

54.  Procedxire  to  Obtain  an  Injunction. — An  injunction,  which  is  a 
harsh  remedy,  should   not  be  granted  until  a  c\t^r  prima  facie 

case  is  made  by  the  bill.  The  allegations  must  be  direct  and 
positive.  A  charge  that  they  are  true,  "on  information  received 
from  others,'*  is  insufficient.* 

Riddle  i'.   Cheadle,  25   Ohio   St.  278;  geon  v,  Oatman,  3  Robt.  (N.  Y.)  706; 

Cook  V.  Chapman,  41  N.J.  Eq.  152.  Hovey  v.  McCrea,  4  How.  (N.  Y.)  Pr. 

Bond — ^Irregular  In  Form. — An  in-  31;  Townsend  v.  Tanner,  3  How.  (N. 
junction  undertaking  was  conditioned  Y.)  Pr.  384;  Smith  v.  Reno,  6  How. 
**to  pay  all  costs  and  damages  which  (N.  Y.)  Pr.  124;  Rateon  v.  Bernard,  12 
may  be  awarded  against  them  [the  How.  (N.  Y.)  Pr.  464;  Bank  of  Orleans 
plaintiffs]  on  the  final  hearing  in  this  z\  Skinner,  9  Paige  (N.  Y.)  305;  Camp- 
cause  by  the  court."  Held,  that  the  bell  v,  Morrison,  7  Paige  (N.  Y,)  157; 
defendant  might  recover  on  this  under-  Youngblood  v.  Schamp,  2  McCart,  (N. 
taking,  though  irregular  in  its  form,  the  J.)  42;  Crocker  p.  Baker,  3  Abb.  (N. 
reasonable  fees  and  charges  of  his  V.)  Pr.  182;  People  v.  New  York,  9 
attorney  for  services  m  obtaining  a  dis-  Abb.  (N.  Y.)  Pr.  253;  Hecker  v.  New- 
solution  of  the  injunction.  Underbill  York,  18  Abb.  (N.  Y.)  369;  s.  c,  28 
V.  Spencer,  25  Kan.  71.  How.  (N.  Y.)  Pr.  211. 

1.    Underbill  f.  Spencer,  25  Kan.  71;  An  injunction  wiU  not  ordinarily  be 

Garrett  r.  Logan,  19  Ala.  344;  Miller  T'.  granted    under    a    prayer   for  general 

Garrett,  35   Ala.  96;  McRae  v.  Brown,  relief,   but  must  be   expressly  prayed. 

12    La.    An.    181;    Brown  v.  Jones,  5  Lefforge  v.  West,  2  Ind.  514. 

'Nev.  374;  Noble  v.  Arnold,  ^3  Ohio  St.  To  warrant   a  court  of  chancery  in 

264;    2   High   on    Injunctions,    §    i6S^;  issuing    an    injunction,   strong  prima 

Shultz  V.  Morrison,  3   Mete.  (Ky.)  9S;  facie  evidence  of  the   facts  on  which 

Steele   r.  Thatcher,  56  111.  257;    Hoi-  the  complainant's  equity  rests  must  be 

thaus  V.  Hart,  q  Mo.  App.  i;  Leisse  v,  presented   to   the  court^  to  induce  its 

St.  Louis  R.  Co..  2  Mo.  App.  105.  action.     In  such  a  proceeding,  the  mere 

But  see   contra,  Willson  t'.  McEvoy,  oath  of  the  party  as  to  the  existence  of 

25  Cal.  169;  Praderr.  Grimm,  28Cal.  11.  a  debt  of  which  he  holds  in  his  posses- 

3.  Jones   r.   Macon   etc.   R.  Co.,  39  sion  the  written  evidence,  without  pro- 

Ga.  138;  Armstrong  t'.  Sanford,  7  Minn,  ducing  it,  should   not  be  regarded  by 

49;  Crocker  v.  Baker,  3  Abb.  (N.  Y.)  the  chancellor  as  any  proof  of  such 

Pr.  182;  Campbell  r.  Morrison,  7  Paige  debt;   but  where   the  existence  of  the 

(N.   Y.)    Ch.   157;  Reboul's    Heirs   v,  debt  depends  on  a  written  instrument 

Behrens,   5  La.  79;  Catlett  v.  McDon-  of  which  the  complainant  is  presumed 

aid,  13  La.  44;  Shouk  v.  Knight,  12  Va.  to  be  in  possession,  it  should  be  exhib- 

667;  Gaelener  v.  Fond  du  Lac,  34  Wis.  ited  with  the  bill,  or  a  satisfactory  rea- 

497;  Perkins  v.   Collins,  3  N.j.  Eq.  (2  son    assigned    for     its   nonproduction. 

Green)    482;     Patterson    v.    Bangs,    9  Union  Bank  of  Md.  f.  Poultnev,  8  Gill 

Paige  (N.  Y.)  627;  Waddell  v.  Bruen,  &  J.  (Md.)  324. 

4Edw.(N.Y.)  671;  Blodheim  T/.  Moore,  A  bill  for  injunction  should  clearly 

II  Md.  365;  Laurie  v.  Laurie,  9  Paige  and  plainly  allege  the  cause  of  action 

(N.  Y.)  234.  or  defence,  and  where  they  fail  to  do  so. 

An  oath  -to  a  bill  for  injunction  by  a  the   court   may,  ex   mero   motu,  direct 

solicitor,  "that  the  facts  set  forth  in  the  them  to  be  reformed.    Turner  v.  Cuth- 

foregoing  bill  are  true  to  the  best  of  his  rell.  94  N.  Car.  239. 

knowledge,  information  and  belief,"  is  Where  a  party   has   recourse  to  an 

not  sufficient  to  authorize  an  injunction,  injunction,  he  must  disclose  all  the  facts 

It   states  no  facts,  nor  that  affiant  has  of  his  case  or  it  will  be  presumed  that 
any   knowledge,  information   or  belief    those  not  disclosed  would  make  against 

whatever.     Ballard  v.  Eckman,  20  Fla.  him  if  known.     Sauvinet  v.  New  Or- 

661;  Bowes  V,  Hoeg,  15  Fla.  403;  Pid-  leans,  x   La.  An.  346. 
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Where  the  grounds  for  an  injunction  In  Jones  t*.  Magill,  Bland  (Md.)  177, 
rests  on  proceedings  in  which  are  pub-  it  was  held  that  "An  injunction  may 
lie  and  private  matters  of  record  and  the  be  granted  upon  the  bill  alone,  support- 
plaintiff  was  interested,  his  allegation  ed  by  affidavits  before  the  subpoena  has 
of  a  want  of  knowledge  of  them  will  been  served  in  ordinary  cases." 
not  be  heeded.  Megget  v.  Lynch,  8  Other  ninstratlona. — On  a  bill  filed  to 
La.  An.  6.  enjoin  the  closing  of  an  alley   by  the 

When  an  injunction  is  granted  with-  erection  of  permanent  improvements, 
out  the  oath  of  some  person  to  facts,  or  the  evidence  being  conflicting  as  to 
to  reliable  information  as  to  the  facts  whether  the  complainant  had  a  right  to- 
stated  in  the  bill,  it  is  a  matter  of  course  the  use  of  such  alley,  or  whether  the 
to  dissolve  the  injunction  before  answer,  defendants  had  the  exclusive  right  to  it, 
and  the  officer  to  whom  the  application  this  court  will  not  control  the  discretion 
for  an  injunction  is  made  should  require  of  the  chancellor  in  granting  an  in- 
to be  annexed  to  the  bill  the  additional  junction  until  the  final  hearing  of  the 
affidavit  of  the  person  from  whom  the  case.  Taylor  xk  Dyches,  66  Ga.  712. 
information  is  derived,  verifying  the  In  a  suit  to  enjoin  a  city  from  using  a 
truth  of  the  information  thus  given,  strip  of  ground  as  a  street,  the  com- 
Campbell  t\  Morrison,  7  Paige  (N.  Y.)  plaint  must  not  only  show  that  there 
157;  Bank  of  Orleans  v.  Skinner,  9  has  been  no  grant  or  condemnation  of 
Paige  (N.  Y.)  305;  Hone  v.  Moody,  59  the  land  for  a  street,  but  also  that  there 
Ga.  731.  has  been  no  implied  dedication.     Faust 

Youngblood  v.  Schamp,  2  McCart.  v.  Huntington.  91  Ind.  493. 

(N.  J.)   42;  Crocker  v.  Baker,  3  Abb.  Where  the  city  of  St.   Louis  filed  its 

(N.    Y.)    Pr.    182;    Reboul's   Heirs   v.  bill  to  enjoin  the  defendant  from  com- 

Behrens,  5  La.  79;  Catlett  v.  McDon-  pleting  on  his  premises  within  the  city^ 

aid,  13  La.  44;  Shonk  v.  Knight,  12  W.  a  work  then  in  the  course  of  construe - 

Va.  667;  Gaetener  v.  Fond  du  Lac,  34  tion,  whereby   the    Mississippi    River 

Wis.  497;  Perkins  v.  Collins,  3  N.  J.  would  be  divided  from  its  natural  course. 

Eq.  (2  Green)  482;  Paterson  v.  Bangs,  and  a  deposit  created  rendering  it  im- 

9  Paige  (N.  Y.)  627;  Waddell  v.  Bruen,  possible  for  boats  and  vessels  to  land  at 

4  Edw.  (N.  Y.)  Ch,  671;  Armstrong  v.  the  city's  wharf  north  or,  south  of  the 

Sanford,   7  Minn.  49.     See  Capner  v.  premises, — heldy  that   it  is  not  necessary 

Flemington  Mining  Co.,  (2   Green)  3  that  the  bill  should  relate  all  the  minute 

N.  J.  Eq.  467.  circumstances  which  may  be  proved  to 

In  Indiana,  a  bill  for  injunction  need  establish   its    general   allegations,   and 

not  be  sworn  to.     Rev.  Stat.  1843,  85 1,  that  the  defendant  should  be  required  to* 

852,  8^3;  Laughlin  r.  Lamasco,  6  Ind.  answer  it.     St.  Louis  v.  Knapp  Co.,  104 

223.     To  the  contrary  in  Iowa.     Stump  U.  S.  658. 

V,  Busick,  3  Greene  (Iowa)  245.  An  application  for  an  injunction  was- 

The  usage  and  practice  in  Maryland  heard  upon  bill,  answer  arid  replication. 

do  not  require  other  affidavits  than  that  A  material  allegation  in  the    bill  was> 

of  the  complainant  to  procure  an  in-  denied  in  the  answer  in  terms  clearly 

junction  before  answer  where  the  facts  and    unequivocally    responsive   to  the 

are  in  pais,     Myers  v.  Amey,  21  Md.  bill.     Other   facts   were   mentioned   in 

302.  support  of  this  denial  bordering  on  the 

An  injunction  will  not  be  dismissed  verge  of  new  matter.    Certain  exhibits- 

because  the  master  has  omitted  to  sign  relied  on  in  the  bill  were  in  the  answer 

the  jurat,  if  the  bill  has  been  actually  admitted  to  have  been  executed  by  the 

sworn  to.    Capner  v.  Flemington  Min-  firm  of  which   the   respondent  was  the 

ing  Co.,  (2  Green)  3  N.J.  Eq.  467.  survivor, 'but  on  terms  and  conditions 

In  a  creditor's  bill  against  the  judg-  materially  different  from  those  alleged 

ment  debtor  only,  it  is  sufficient  to  sus-  in  the  bill;  and  the  exhibits  themselves 

tain  an  application  for  an  injunction  if  did  not  fully  sustain   the   construction 

the  bill  is  sworn  to  by  the  complainant,  placed  upon  them  in  the  bill.    The  alle- 

although  he  does  not  swear  positively  gations  of  the  complainant  describing 

to  the  recovery  of  the  judgment   and  an  interview  between  his  attorney  and 

the  return  of  the  execution  unsatisfied,  the    respondent,     and     certain    verbal 

but  merely  swears  to  his  belief  of  those  promises  of  the  respondent  to  the  attor- 

facts  founded  upon  the  information  of  ney,  were  positively  denied.   On  appeal 

his  attornev.     Hamersley  v.  WvckofF,  fromanorderrefusingtheinjunction.it 

8  Paige  (JJ.  Y.)  72;  Sizer  v.  >filler,  9  was  held:     ist.  That  as  the  answer  so- 

Paige   (N.  Y.)  605.  far  as  responsive  to  the  bill  was  to  be- 
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An    injunction  can  only  issue  on  a  bill  or  complaint.     And 

the  bill  must  specifically  pray  for  an  injunction.*  Affidavits 
without  a  bill  or  complaint  are  not  sufficient.*     If  the  affidavit, 

in  corroboration  of  the  bill  or  complaint,  states  more  than  the 

complaint,  it  does  not  lessen  the  force  of  the  facts  stated  in  the 

complaint,  nor  make  the  affidavit  take  the  place  of  the  complaint.^, 

{a)  Verification, — The  facts  upon  which  the  injunction  depends 
must  be  verified  by  positive  proof  annexed  to  the  bill,  or  injunc- 
tion will  be  dissolved.* 

taken  as  true,  on  the  application  for  the  rens,  5  La.  79;  Catlett  r.  McDonald,  13 

injunction,  the  replication  had  no  effect  La.  44;  Campbell  t\  Morrison,  7  Paige 

and  performed  no  office  at  that  stage  of  (N.  Y.)    157;  Shonk  v.  Knight,  12  W. 

the  cause;  its  real  and  only  effect  being  Va.  667. 

to  determine  the  nature   and  extent  of  Where   a  bill  in   equity  is  filed  pray- 

the   issue   between  the   parties,  and  to  ing  for  a  preliminary  injunction,  a  mere 

regulate  the  onus  of  proof  with  a  view  general  affidavit  to  the  truth  of  the  facts 

to  the  final  hearing.     2nd.  That  looking  averred  in     the   bill    is    insufficient  to 

to  the  bill,  and  the  answer  as  far   as  authorize  the  issuing  of  the  injunction, 

responsive  to  the  hilt,  the  order  refusing  Gilroy's  App.,  100  Pa.  St.  5. 

the    injunction    was    properly    passed.  Where  the  only  verification  of  a  bill 

Dougherty  v.  Piet,  52  Md.  425.  for  injunction  was  an  affidavit  of  one  of 

1.  Lewlston  etc.  Co.  v.  Franklin  Co.,  counsel,  to  the  effect  that  what  he  knew 
54  Me.  402;  Union  Bank  v.  Kerr,  2  Md.  of  his  own  knowledge  was  true,  and 
Ch.  460;  Wood  xK  Beadell.  3  Sim.  273;  what  he  had  heard  he  believed  lobe  true, 
Willett  V,  Woodhams,  i  Bradw.  (111.)  but  it  was  not  stated  that  he  knew  any 
411;  African  M.  E.  Church  v.  Conovcr,  fact  of  his  own  knowledge  such  verifi- 
12  C.  E.  Green  (N.J.)  157.  cation  was  not  sufficient;  and  where  the 

The  injunction,  if  granted  at  all,  must  answer  did  not  admit  or  verify  the  ma- 

lie  granted  as  prayed.     The  court  can-  terial  facts  alleged  in  the  bill,  and  there 

not  grant  an  injunction  in  other  terms  were  no  depositions,  an  injunction  was 

than  those  contained  in  the  prayer  of  properly    refused.       Landes    r.  Globe 

the     bill.       2     High     on     Inj.,   *  1582.  Planter  Mfg.  Co.,  73  Ga.  176;  Hone  r. 

Burdett    r.    Hay,    33     L.  J.,  Ch.  41;  Moody,  59  Ga.  731. 

Kelly  V.  Baltimore,   53   Md.    134,    144;  An    application    for    an    injunction 

Baltimore  v.  Warren  Mfg.  Co.,  59  Md.  must  be  made  by  affidavit;  but  the  ap- 

102.  See  also  Savorv  v.  Dyer,  Amb.  20.  plicant  may  annex  his  complaint  to  an 

But  see   contra^  Webb  v,  Ridgely,  38  affidavit  w'hich  shall  refer  thereto  and 

Md.  364.  amount  to  an  oath  that  the  allegations 

2.  People  V.  New  York,  3  Aob.  (N.  are  true;  and  the  whole  together  may 
Y.)  Pr.  181;  Badger  v.  Wagstaff,  11  answer  the  double  purpose  of  a  verified 
How.  (N.  Y.)  Pr.  562.  complaint  and  of  an  affidavit.    Fowler 

3.  Badger  v.  Wagstaff,    11  How.    (N.  r.  Burns,  7  Bosw.  (N.  Y.)  637. 

Y.)   Pr.  562.     This   case   was   decided  If  a  party  who  prays  for  an  injunc- 

-under  the  code  of  New  York,  but  the  tion   that  will  affect  the  rights  of  per- 

principle  is  believed  to  be  general  in  its  sons  who   have  not  an  opportunity  to 

application.  be  heard,  has  not  personal  knowledge 

4.  Southern  Plank  Road  Co.  v.  Hix-  of  the  facts  set  forth  in  his  application, 
on,  5  Ind.  165;  Walker  v.  Deveneaux,  they  must  be  verified  by  the  affidavit  of 
4  Paige  (N.  Y.)  229;  Holdrege  r*.  one  who  has  personal  knowledge. 
<5wynne,  3  C.  E.  Green  (X.  J.)  27;  Southern  Plank  Road  Co.  t'.  Hixon, 5 
Fowler  v.  Burns,  7  Bosw.  (N.  Y.)  637;  Ind.  165;  Walker  v.  Deveneaux,  4 
i^lidden     v.    Morrell,    44    Mich.    202;  Paige  (N.  Y.)  229. 

<5aertner  T/.  Fond  du  Lac  34  Wis.  497;  An  affidavit  which  recites  that  "the 

Livingston  v.  Dick,   i     La.   An.    323;  fiicts   and   nllegations   set  forth  in  the 

Klein  z\  Coon,   10  La.   An.  522;  Mc-  petition  for  an  injunction  are  true," and 

Roberts   t'.   Washburne,   10  Minn.  23;  that  the  facts  stated  to  be  on  his  own 

Youngblood  T'.  Schamp,  15  N.  J.  Eq.  (2  behalf  he    believes    to    be    correct,  is 

McCart.)  42;  Crocker  7'.  Baker,  3  Abb.  sufficient.     Livingston    r.    Dick,  i  La. 

<N.  Y.)  Pr.  182;  Reboul's  Heirs  v.  Beh-  An.  323;  Klein  r.  Coon,  10  La.  An.  52^' 
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It  is  not  neces8ar)r  that  an  affidavit  lief  is  prayed  should  accompany  a  bill 
for  an  injunction,  made  by  an  agent,  for  an  ipjunction  and  a  receiver,  or 
should  set  forth  the  absence  of  the  proper  excuse  be  made  for  their  non- 
principal;  it  is  sufficient  to  prove  on  production.  Morton  v.  Grafflin  (Md.>r 
the  trial  that  he  was  absent  when  the  ii  Cent.  Rep.  514. 

affidavit  was  made.     Wilson  x\  Curtis,  A  bill  which  is  awom  to  poBitlToly 

13   La.   An.  601.     An  injunction  may  seems  to  po8sei>s  the  characteristics  of 

be  verified  by  an  agent  if  he  is   cori-  an  affidavit  so  far  that  it  need  not  be 

versant  with  the  facts.     Brunswick  r.  corroborated  by  an  affidavit.     Moro-an 

Finney,  54  Ga.  317.  r.  Qiiackenbush,  22  Barb.  (N.  Y.)^76- 

Where  the  jurat  to  a  petition   sets  The  verification  should  be  such  that  if 

forth  that  the  affiant  is  the  agent  of  the  untrue  the  party  would  be  liable  to  the 

plaintiff;    that  the   plaintiff  is  a   non-  penalties  of  perjury.    Beboul's  (leirs  v. 

resident  of  the  State;  that  he  (affiant)  Behrens,  5  La.  79;  Catlett  v.  McDon- 

has   heard  read  the  petition,  and  that  aid,  13  La.  46.     It  is  not  sufficient   to 

the  several  matters   therein  stated  are  state  that  the  material  allegations  of  the 

true,  the  petition  is  admissible  as  testi-  bill  are  true.     Sauvinet  v.  Ponpano,  14 

mony  upon  the  hearing  of  an  applica-  La.  87,  nor  that  the  allegations  which 

tion  for  an  order  of  injunction.     Long  render  an  injunction  necessary  are  true. 

V.  Kasebeer,  28  Kan.  226.                          •  Albert    r.    Joly,   5     La.   50;'   Rickard 

At  a  hearing  upon  an  application  for  llins  x\  Avilaft,  5  La.  244,  as  in   both 

an  injunction  the  defendant  offered  an  cases  it    is   uncertain   what  facts    are 

affidavit  which  stated  upon  his  infor-  sworn  to. 

mation  and  belief  that  the  acts  com*  If  the  bill^  is  sworn  to  by  the  attor- 

plained  of  were  done  by  him  under  the  ney  for  the  plaintiff,  he  should  state  the 

authority  of  a  corporation  organized  reason  why  the  oath  is  not  made  by  the 

under  a  certain  act.  etc.    Held^  that  the  plaintiff  .  .  .  such  as  his  absence  from 

defendant  must  connect  himself  with  the  county,  or  that  the  attorney  knows 

th«  corporation   by  more  direct  aver-  the  facts.     Where  the  affidavit  fails  to 

ments.     McRoberts  v,  Washburne,  10  show  that  the  attorney  knows  any  €»f 

Minn  .23.     See   Bank  of   Orleans   v.  the  facts  sworn  to  by  him,  it  will  be  in- 

Skinner,  9  Paige  (N.  Y.)  305.  sufficient.     Hone  v.  Moody,  59  Ga.  731. 

Where  an  injunction   is  applied  for  If  the  attorney  has  personal  knowledge 

there  should  be  a  special  affidavit  of  the  of  some  of  the  facts,  but  not  of  others, 

truth  of   all   the    material   facts   upon  he   should   designate   those  known   to 

which  the  application  is  founded.     An  him,  or  the  affidavit  will  be  insufficienL 

injunction    issued   upon    the  common  Bowes  v,  Hoeg,  15  Fla.  403;  Pallen  v. 

affidavit  in  the  form  ordinarily  annexed  Baker,    41    Tex.  419;     Ches.  etc.    R. 

to  an  answer    will    be  dissolved   \^ry  Co.  v.  Huse,  5  W.  Va.  579,  and  to  that 

m«ich  as  a  matter  of  course.     Young-  part  of  the  bill  verified  upon  infomui- 

blood  V.  Schamp,  15  N.  J.  Eq.  (2  Mc-  tion  and  belief  there   should   be  cor- 

Cart.)  42.  roboratory  affidavits. 

In  an  application  for  an  injunction,  A  complainant  is  not  entitled  to  an 
where  the  facts  of  the  suit  occurred  at  injunction  ex  parte  on  a  bill  verified  by 
a  distance,  statements  in  letters  of  third  his  oath  alone,  unless  the  facts  are 
persons  to  one  of  the  parties,  though  within  his  own  personal  knowledge, 
not,  strictly  speaking,  evidence,  may  be  Campbell  r.  Morrison,  7  Paige  (N.  Y.) 
ufiiid  temporarily  to  advance  the  pro-  157;  Bogert  v,  Haight,  9  Paige  (N.  Y.) 
visional  remedy  in  connection  with  297;  Waddell  r.  Bruen,  4  Edw.  (N.  Y.) 
other  testimony.  Merritt  v.  Thomp-  Ch.  671;  Christie  r.  Bogardus,  1  Barb. 
son,  3  E.  n.  Smith  (N.  Y.)  283.  So  (N.  Y.)  Ch.  167;  Williams  v.  Lock- 
documentary  evidence  establishing  wood,  i  Clarke  (N.  Y.)  197. 
complainant's  equities  and  his  relief  If  the  verification  is  on  information 
will  suffice  to  warrant  the  court  in  or  belief,  in  whole  or  in  part,  and  not- 
granting  an  injunction,  and  such  evi-  withstanding  the  defendant  demurs  to 
dence  may  be  presented  by  properly  the  bill  or  otherwise  appears  gen- 
verified  copies  of  private  instruments  erally  he  will  thereby  waive  defects 
or  of  records,  when  such  is  the  appro-  in  the  verification.  Gibson  v.  Gibson, 
priate  mode  of  proof.     High  on    Inj.,  46  Wis.  462. 

\    1572;      Negro    Charles    v.    Sheriff,  Attorney  Qoneral. — In  some  of  the 

12  Md.  274;    Youngblood    r.  Schamp,  States  may  file  a  bill  under  his  oath 

2  McCart.  (N.J.)  42.  of  office  without  verification,  and  it  is 

Written  instruments  upon  which  re-  held  equivalent  to  a  verification  upon 
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(^)  Answer^  Demurrer,  etc, — An  injunction  granted  before  the 
issuing  of  the  summons  in  the  action  is  premature.^  Where  the 
bill  and  notice  of  intended  application  for  an  injunction  is  filed, 
the  defendant  may  at  once  file  his  answer,  and  the  rules 
governing  the  action  of  the  chancellor  will  be  the  same  as  those 
which  prevail  upon  hearing  upon  bill  and  answer.* 

Where  the  equities  of  a  bill  have  been  most  fully  denied  by 
the  answer,  an  injunction  will  be  refused.^ 

But  where  an  injunction  has  been  granted  upon  a  bill  in  equity 
.and  in  the  answer  the  facts  set  forth  in  the  bill  are  admitted,  or 
not  denied,  or  new  matter  is  set  up  in  avoidance,  the  injunction 
will  be  continued  * 

Where  a  complaint  for  injunction  in  a  single  paragraph 
specifies  several  independent  reasons  for  granting  the  relief 
sought,  a  demurrer  may  be  addressed  to  any  such  sepa- 
rate specification.*  While,  oh  demurrer,  the  court  will  not 
look  beyond  the  complaint  to  ascertain  when  the  action  was 
'Commenced,  yet,  on  the  motion  to  grant  or  dissolve  an  injunction, 

information   and   belief.     It  should   be  Lady  Bryan  Mining  Co.,  4  Nev.  414; 

^corroborated,   however,  by   a   positive  Van  Hoiiten  t*.  First  etc.  Church,  17  N. 

affidavit.     Atty.  Gen.  v,  R.  R.  Co.,  35  J.  Eq.  126. 

Wis.    593.      See    Atty.    Gen.   v.  £au  The  denial  of  the  equity  of  the  plain* 

•Claire,  37  Wis.  400.  tiff's  bill  by  the  defendant's  mere  affi- 

Where  a  corporation  files  a  bill  it  may  davit,  without  answer,  is  not  sufficient 

be  verified  by  an  officer  knowing  the  to  defeat  a  motion  for  an  injunction, 

facts,  or  by  ah  agent  or  attorney  having  when  the  allegations  of  the  bill  are  cor- 

such  knowledge.     Bank  of  Orleans  r.  roborated    by  very  important  facts  «ft 

Skinner,  9  Paige  (N.  Y.)  305;  Young-  up  in  an  additional  affidavit  and  notde- 

blood  v.  Schamp,  2   McCart.  (N.  J.)  nied    by   the    defendant.      Walton  r. 

42.  Crowley,  3  Blatchf.  (U.  S.)  440. 

Petition  In  the  Same  Case. — Where  a  The  denial  of  the  plaintiff's  title  in  an 

court  of  equity   possesses  jurisdiction  answer  does  not  prevent  the  court  from 

over  the  subject  of  the  action  and  the  awarding  a  special  temporary  injunc- 

person  of  the  defendants,  it  may   en-  tion.    CTum  t».  Brewer,  2  Curt.  (U.  S.) 

force  obedience  to  its  order  or'judg-  506.     See  Poor   r.  Carleton,  3  Sumn. 

ment  by   injunction    founded   upon   a  (U.  S.)  83. 

petition  merely,  although   no  bill   has  Where  a  bill  asks  for  an  injunction  to 

been  filed   against  such   person.     The  protect  the  complainants  from  appre- 

filing  of  the  petition  in  such  case  is  a  hended  danger,  and  the  answer  denies 

fiubstitute  for  the  bill.     Re  Hemiup,  2  that  the  apprehensions  are  well  grounded 

Paige  (N.  Y.)  3x6.     In  the  matter  of  the  court  will  give  the  defendants  the 

Creigh,  1  Ball  &  B.  108.  full  benefit  of  their  deniail,  and  refuse 

1.  Grant  v,  Edwards,  90  N.  Car.  xi\  the  injunction  unless  the  complainants 
Patrick  v.  Jovner,  63  N.  Car.  573;  Mc-  make  out  a  very  clear  case  in  their  bill 
Arthur  v.  McEachin,  64  N.  Car.  72;  and  affidavits.  "Rogers  r.  Danforth.  9 
Hirsch  v.  Whitehead,  65  N.  Car.  516;  N.  J.  Eq.  (1  Stock.)  289. 

Trexler   v.   Ne^rsom,  88   N.   Car.    13;  4.   McNamara  r.  Irwin,  2  Dev,  &B. 

Kincaid  v,  Conly,  Phil.  (N.  Car.)  Eq.  (N.  Car.)   Eq.  13;  Clark  v.  Martin.  4 

270.  Edw.   (N.  Y.)  424;  State  v.  Northern 

2.  Sullivan  v.  Moreno,  19  Fla.  etc.  R.  Co..  18  Md.  193;  Chaser.  Man- 
220.  hardt,  i    Bland    (Md.)   333;    Kerns  r. 

3.  Hall  V.  McPherson,  3  Bland  (Md.)  Chambers,  3  Ired.  (N.  Car.)  Eq.  576; 
^29;  Cross  V,  Payne,  31  Ga.  342;  Wash-  Reynolds  r.  McKenzie,  Phili.  (N.Car.) 
ington  r.  Emery',  4  Jones  (N.  Car.)  Eq.  Eq.  50;  Strong  v,  Menzies,6  Ired.  (N. 
29;    Patterson   v.    Miller,  4  Jones  (N.  Car.)  Eq.  544. 

Car.)  Eq.  451;  Lady  Bryan  etc.  Co.  r.        5.  Hilton  i'.  Mason,  92  Ind.  157- 
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* 

it  will  consider  the  whole  record  for  that  and  all  other  purposes 
affecting  the  equities  of  the  parties.* 

Where  a  demurrer  to  a  complaint  for  an  injunction,  .and  a 
motion  to  dissolve  the  temporary  injunction,  are  pending  at  the 
same  time,  it  is  discretionary  with  the  trial  court  as  to  which  it 
will  first  rule  upon,  and  the  exercise  of  this  discretion  will  not  be 
reviewed  in  the  supreme  court.* 

A  court  of  equity  will  vacate  a  forged  paper,  or  direct  its  sur- 
render for  destruction,  when  the  forgery,  or  fraudulent  character 
of  the  paper,  is  established  by  proof!* 

A  hearing  upon  an  injunction  bill  cannot  be  had  after  the  act 
hcis  been  done,  which  it  is  the  sole  purpose  of  the  bill  to  re- 
strain ;  the  remedy  for  any  consequent  injury  is  to  be  had,  if  at 
all,  at  law.* 

{c)  Venue. — A  bill  in  equity  to  enjoin  a  trespass  upon  realty  by 
felling  timber  is  not  such  a  suit  respecting  the  title  to  land  as 
must  be  brought  in  the  county  where  the  land  lies.  The  proper 
venue  of  such  a  case  is  the  county  of  the  residence  of  a  defendant 
against  whom  substantial  relief  is  prayed.* 

{d)  A  restraining  order ^  made  in  vacation,  to  be  effective,  must 
be  reduced  to  writing  and  signed  by  the  judge,  and  in  case  of  a 
suit  upon  the  injunction  bond  for  damages,  a  recovery  cannot  be 
had  unless  this  fact  is  shown.® 

(e)  Appeal, — Where  a  complaint  shows  no  cause  of  action,  the 
granting  of  a  preliminary  injunction  is  an  error  of  law,  which 
may  be  reviewed  on  appeal.  The  case  must  be  very  clear  to  justify 
the  court  in  deciding  the  merits  of  the  controversy  on  a  mere 
motion ;  and,  where  a  doubtful  question  of  law  arises  on  the 
complaint,  the  decision  thereof  should  be  deferred  until  a  hearing 
of  the  case  upon  its  merits.'' 

An  appeal  from  the  refusal  to  grant  a  special  or  preliminary 
injunction  may  be  certified  by  the  prothonotary  of  the  supreme 
court  to  any  district  where  said  court  is  in  session,  or  will  hold  its 
next  session,  and  the  appeal  may  be  ordered  down  for  argument, 
and  will  be  heard  when  reached  in  its  order.* 

(/)  Continuance, — The  continuance  or  dissolution  of  an  injunc- 
tion, after  the  coming  in  of  the  answer,  depends  upon  the  sound 
discretion  of  the  court  according  to  the  nature  and  circumstances 
of  the  case.® 

1.  Dalrymple  v.  Milwaukee,  53  Wis.  plainant,  and  alleged  by  him  to  be  a 

17}5.  forgery,   is  too   broad   and   cannot  be 

•J.  Clark  V.Shaw,  1 01  Ind.  563;  Grand  sustained.     Dennison  v.  Yost,  61  Md. 

Rapids  etc.   R.  Co.  v.  McAnnally,  98  139. 
Ind.  412.  4.  East  Saginaw  etc.  Co.  v.  Wildman, 

B.  Dennison  v.  Yost,  61  Md.  139.  58  Mich.  286. 

A  demurrer  which  denies  the  right        5.   Powell  v.  Cheshire,  70  Ga.  357. 
to  an  injunction  restraining  the  defend-         6.    Kiser  v.  Lovett,  106  Ind.  325. 
art  from  selling,  assigning  or  otherwise         7.   Selchow  f.  Baker,  93  N.  Y.  59. 
dir.posing  of  a  certain  single  bill,  pur-        8.    Kraft's  Appeal.  94  Pa.  St.  4^9. 
porting  to  be  the  single  bill  of  the  com-        9.    De  Godey  v.  Godey,  39  Cal.  167; 
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66.  Violation — (Sec  Contempt,  vol.  3,  pp.  777-8CX)). — The  vio- 
lation of  an  injunction  is  punishable  as  for  a  contempt  of  co;-n,* 
and  a  penalty  for  the  disobedience  of  the  writ  is  accordingly 
imposed  for  the  benefit  of  the  party  injured  thereby.* 

To  authorize  the  infliction  of  punishment  for  a  violation  of  an 
order  of  injunction,  the  order  must  clearly  embrace  and  prohibit 
the  act  complained  of,  and  the  act  must  have  been  in  contraven- 
tion of  the  spirit,  as  well  as  the  letter,  of  the  order.*  And  it 
must  clearly  appear  that  the  act  has  been  committed,  and  the 
infringement  continues.*  The  offence  complained  of  as  a  viola- 
tion must  also  be  injurious  to  the  rights  of  complainant  in  the 
action.* 

McCreery  v.  Brown,  42  Cal.  457;  Pat-  the  equity   set  up.     The  granting  and 

tcrbOR  T'.  Board  of  Supervisors,  50  Cal.  continuing  of  the  process  must  alwavs 

345;  Efford  t'.  South  Pac.  R.  Co.,  52  Cal.  rest  in  sound  discretion  to  be  governed 

277;   Coolot  T».  Cent.  Pac.  R.  Co.,  52  hy  the  nature  of  the  case.     Carter  r. 

Cal.  6^;  Payne  f.   McKinley,  54  Cal.  Bennett,  6  Fla,  214;  Linton  v.  Denham, 

S32;    ^arrott   v,    Floyd,    54  Cal.  534.  6  Fla.  533;  Dent  v.  Summerlin,  13  Ga. 

Upson    County    R.  Co.    x\    Sharman,  5;  Holt  v.  Bank  of  Augusta,  9  Ga.  552; 

37   Ga.  644;   Cornwise  v.  Bourgum,  2  Allen  v,  Hawley,  6  Fla.  142;  Swift  r. 

Ga.  Dec.  15;   Chctwood  r.  Brittain,  2  Swift,  13  Ga.  140;  Crutchficid  v,  Don- 

N.  J.  Eq.  (i  Green)  439;  Edwards   v,  illy,  16  Ga.  432;  Cox  z\  Mayor  etc,  i3 

Banksniith,  35   Ga.  213;  McKibbin   v,  Ga.  728;  Semmes  v.  Columbia,  19  Ga. 

Brown,    14  N.  J.  Eq.   (i   McCart.)  13;  471;  Fleischman  v.  Young,  9  N.  J.  Eq. 

Blossom   V.  Van  Amringe,  Phill.    (N.  (i  Stock.)  620;  Carpenter  v.  Danforth, 

Car.)  Eq.  133.  19  Abb.  (N.  Y.)  Pr.  225;  Irick  r.  Black, 

The  continuance  or  dissolution  of  an  17  N.J.  Ekj.  189. 

injunction  to  prevent  a  sale  of  property,  1.  Forsythe  r.  Winans,  44  Ohio  St. 

pending  an  action  between  the  parties  277,    Mead   v.   Norris,    21     Wis-   310; 

to   determine  the   right    to   the   prop-  Monroe  r.  Harkness,  1  Cranch  (U.  S.) 

erty,  is  a  matter  within  the  sound  dis-  C.C.  157;  Monroe  r.  Bradley,  i  Cranch 

crction   of   the   court   that   issues    the  (U.  S.)  C.  C.  158;  Commercial  Bank  r. 

injunction,    and    this    court    will     not  Waters,  18  Miss.  559;  People  t'.  Spald- 

interfere  with  the  exercise  of  that  dis-  ing,  2  Paige  (N.   Y.)  326;  Richards  r. 

cretion,  except   in   a   case  of  palpable  West,  2  Green  (N.  Y.)  Ch. 456;  People 

error  or  abuse  of  discretion.     White  r.  v.  Sturtevant,  9  N.  Y.  263. 

Nunan,  60  Cal.  406.     Wilson  r.  Mace,  Injunctions  issued  by  courts  of  com- 

2    Jones    (N.    Car.)    Eq.     5;    Monroe  petent  jurisdiction  must   be  fairly  and 

V.    Mclntire,   6   Ired.     (N.    Car.)    Eq.  honestly  obeyed,  and  it  would  be  unbe- 

65;      Yonge    r.     McCormick,    6    Fla.  coming  the  dignity   and  self-respect  of 

368;    Oro.    Fins.   etc.    Co.    v.   Cullen,  the  court  to  permit  them  to  be  evaded 

I     Idaho    113;    Salmon    v,   Clagett,  3  by  mere  subterfuges  or  tricks.     Wilcox 

Bland  (Md.;   125;  Drury  v.  Roberts,  2  Silver  Plate  Co.  v,  SchimnKrl,  59  Mich. 

Md.   Ch.    157;  Ferriday   v.    Selcer,    i  524. 

Freem.  (Miss.)  Ch.  258;  Cornelius  v.  2.  Wells  t'.  Oregon  etc.   R.  Co.,   19 

Post,  9  N.J.  Eq.  (i  Stock.)  196;  Lyrely  Fed.  Rep.  20. 

V.  Wheeler,  3  Ired.  (N.  Car.)  Eq.  170;  8.  Rapalje  Contempts,  $    43;    Atty. 

Nelson  r.  Owen,  3  Ired.  (N.  Car.)  Eq.  Gen.     t*.     Great     Northern    R.    Co., 

178.  4    De    Gex     &   Sm.   75;     Dawson    v. 

Although   it    is    a    general   rule,   in  Paver,  5  Hare  415;  Mowirerr.  State,  107 

chancery  practice,  that  on  the  coming  Ind.  539. 

in  of  the  answer  plainly  and  distinctly  4.  Smith  r.   Halkyard,    19  Fed.  Rep. 

denying  all  the  facts  and  circumstances  602;    Winslow  v.   Nayson,    113   Mass. 

upon   which    the   equity   of  the  bill   is  411. 

based,    the     court     will     dissolve     an  5.  Hudson  r  Plets,  11  Paige  (N.  Y.) 

injunction;  yet  in  some  particular  cases  180;  and  see   Parker  v.   Wakeman,  10 

the  court  will  continue  the  injunction,  Paige  (N.  Y.)  485. 

although  the  defendant  has  fully  denied  DliutratloiiB  of  Wluit  GonstltttteVKfla- 
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A  court  may,  in  vindication  of  its  injunctional  order,  punish  a 
party  for  a  wilful  violation  thereof,  notwithstanding  such  order 
ought  not  to  have  been  granted ;  *  but  it  may  not,  in  such  case 

Uon. — Where   an   injunction   has  heen  of  freeholders  passed  a  resolution  ap- 

granted  to  stay  proceedings  in  an  action  propriating  $i6o  per  month  to  the  dc- 

of  law,  the  mere  delivery  of  a  declara-  fendant  for  his  services  in  the  county 

tion  iias   been   held  a  violation  of  the  clerk's  office  from  the  time  the  bill  was 

writ.     High    on    Inj.,    ^  ^434)     Mills  filed  and  injunction  issued.    Held^thsit, 

V.  CofTy,  I  Meriv.  3.  And  the  service  of  although  the  board  of  freeholders  were 

a  trial  notice  in  the  action  enjoined,  not  parties   to  this  suit,  the  payment 

Clark  v.  Wood,  2   Hafst.    (N.J.)   Ch.  of  the  money  by  the  county   collector, 

4^8;  Bird  v.  Brancker,  2  Sim.  &  St.  186.  and  its  reception  by  the  defendant,  were 

Or  obtaining  a  change  of  venue.  Pavi-  palpable   violations  of  the    injunction, 

ent  f .  Bensusan,  13  Sim.  522.     High  on  Gibbs  v.  Morgan,  39  N.  J.  Eq.  79. 
Inj.,  §  X434>  Upon  a  bill  filed  in  the  high  court  of 

The  agents  of  one  against  whom  an  chancery,  an    injunction  was  granted 

injunction  is  awarded,  having  knowl-  restrainmg  the  defendant,  A,  from  giv- 

edge  of  the  order,  may  be  held  liable  ing,  and  the  defendants,  Band  wife,  from 

for  acts  committed  in   violation  of  its  receiving  from   said    A,  a    preference 

terms.     Wellesley   xf.  Mornington,    11  over  his   other  creditors.     Held^  that 

Beav.   181.     Yet  one  who  was   not  a  proceedings  subsequently  instituted  by 

party  to  the  proceedings  and  who  has  B  and   wife  in   the  county  court  as  a 

acquired  no  rights  from   any  of    the  court  of  equity,  and  a  decree  thereby 

parties  pendente  lite^  is  not  guilty  of  a  obtained  giving  them   such  preference, 

breach  of  the  injunction  by  exercising  were  violations  of  said   injunction,  and 

a  right  which  belonged  to  him  before  that  the  former  court  had   a  right  to 

the  suit.    Bootle  v,  Stanley,  2  £q.  Ca.  prohibit  by  injunction  the  execution  of 

Ab.  528.  such  decree  and  to  treat  the  same,  wi'h 

Where  an  injunction  was  granted  re-  the  proceedings  by   which   it  was  ob- 

straining  a  party  from  running  a  steam  tained,  as  a  nullity.     Winn  v.  Albert,  2 

boat  between  two  points,  the  defendant  Md.  Ch.  42. 

proceeded  to  carry  passengers  a  portion  1.  Kaehler  v.  Halpin,  59  Wis.  40; 
of  the  distance,  when  they  were  trans-  Rogers  Manufacturing  Co.  v,  Rogers, 
ferred  to  a  boat  belonging  to  another  38  Conn.  121;  People  v.  Sturtevant,  9 
person,  in  which  they  completed  the  N.  Y.  263;  Woodward  v.  Earl  of  Lin- 
passage.  He  also  carried  passengers  coin,  3  Swans.  626;  Moat  v.  Holbein,  2 
from  one  terminus  of  the  route  to  a  Edw^.  (N.  Y.)  Ch.  188;  Sullivan  v, 
point  out  of  the  direct  course,  and  after  Judah,  4  Paige  (N.  Y.)  444;  Richards 
a  stop  of  a  few  minutes  proceeded  to  v.  West,  2  Green  (N.J.)  Ch.  456.  And 
the  end  of  the  route.  Held^  that  either  see  Blake  v,  Blake,  7  Beav.  514;  Chuck 
course  of  proceeding  was  a  violation  of  v.  Cremer,  2  Ph.  113;  Fennings  v. 
the  injunction.  Ogden  v.  Gibbon^,  4  Humphrey,  4  Beav.  i;  Erie  R.  Co.  r. 
Johns.  (N.  Y.)  Ch.  174.  Ramsey,  45  N.   Y.  637;  affirming  s.  c, 

A  statute  of  1876  authorized  the  ap-  3   Lans.  (N.  Y.)  178,    Mayor  v.  New 

pointment  of  deputy  county  clerks,  but  York  &  S.  I.  F.  Co.,  64  N.  Y.  623. 
provided  that  they  should  receive   no        Where  the  district  court  has  jurisdic- 

salaries  from   their  respective  counties,  tion  of  the  parties  and  of  the  subject 

A  statute  of  1882  directed   that  in  all  matter,  the  fact  that  an  order  of  inj unc- 

rounties  where  the  county  clerks  were  tion   has   been  erroneously  granted  af- 

then  paid  by  annual  salary,  the  deputy  fords   no  justification   or  excuse  for  its 

clerk  should  receive  an  annual  salary  violation   before  it  has  been  properly 

of  $2,000,  payable    quarterly'.     A  bill  dissolved.     Billard   v.   Erhart,  35  Kan. 

was  filed  by  some  tax  paj'ers  and   citi-  616. 

zens  of  Camden  county,  alleging  that  Tbe  validity  of  an  ixUimctlon  is  not 
the  statute  of  1882  was  unconstitutional,*  affected  by  a  failure  to  require  an  in- 

and  thereupon  an  injunction  was  issued,  demnity  bond  to   accompany  it;  nor  is 

restraining  the  county  collector  from  a  party  for  that  reason  justified  in  c'ls- 

paying,  and  the  defendant  from  receiv-  obeying  the  mandate,  but  if  aggrieved, 

ing,  as  deputy  county  clerk,  any  salary  his  remedy  is   in*  a  motion  to  dissolve, 

thereunder,  lending* the  suit,  the  board  Young  t'.* Rollins,  90  N.  Car.  125. 
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Yioimtioii.  INJUNCTIONS, 

order  the  party  disobeying  the  same  to  pay  any  sum  as  indemnity 
to  the  opposite  party.* 

In  injunction  proceedings,  the  order  of  a  court  having  jurisdic- 
tion of  the  subject  matter  and  of  the  parties,  even  if  erroneous, 
is  not  void,  and,  until  reversed,  must  be  obeyed.*  And  a  person 
in  contempt  for  violating  an  injunction  cannot  move  to  dissolve 
till  he  has  purged  himself  of  contempt.*  Nor  shall  an  enjoined 
party,  upon  a  rule  for  contempt  for  disobedience  of  an  injunction, 
justify  on  the  ground  that  the  injunction  was  not  authorized  by 
the  allegations  of  the  petition.* 

(a)  Jurisdiction. — The  power  to  punish  for  the  violation  of  an 
injunction  is  incident  to  the  power  to  grant  an  injunction,  and 
may  be  exercised  by  any  judge  having  jurisdiction  of  the  cause 
in  which  an  injunction  was  ordered.*  A  court  has  no  authority 
to  issue  an  injunction  in  a  case  not  within  its  jurisdiction,  and  it 
cannot,  therefore,  punish  a  disregard  of  the  injunction  granted  as 
a  contempt.* 

ijf)  Jurisdiction  oj  Special  Judge. — A  special  judge,  appointed 
to  hear  and  determine  a  particular  case,  has  jurisdiction  to  punish 
a  party  for  a  violation  of  a  restraining  order  previously  granted 
by  the  regular  judge.'' 

(r)  Injunction  Granted  in  Vacation. — The  power  of  a  court, 
possessing  equity  jurisdiction,  to  punish,  as  a  contempt,  the  vio- 
lation of  an  injunction  or  restraining  order,  lawfully  granted  by 
the  court  or  a  judge  thereof  at  chambers  or  in  vacation,  is  a 
power  which  has  long  been  exercised  and  never  seriously  ques- 
tioned.® 

{d)  Motive, — The  question  of  the  motive  or  intent  with  which 
tke  writ  was  disobeyed  does  not  alter  or  vary  the  responsibilit)'^ 
tor  the  violation.  Where  the  writ  has  been  duly  served  on  de- 
fendants, they  are  liable  for  its  violation  in  whatever  capacity  or 
from  whatever  motive  they  may  have  acted.® 

1.  Kaehler  v.  Halpin,  59  Wis.  40;  strain  the  officers  from  holding,  or  the 
Kaehler  v.  Dobberpuhl,  56  Wis.  497.  people  from  voting  at  such  election.    A 

2.  State  V,  Baldwin,  57  Iowa  266;  writ  of  injunction  issued  in  such  a  case 
People  V.  Sturtevant,  9  N.  Y.  263.  is  void,  and  the  officers   and  people  arc 

3.  Jacobj  V.  Goetter,  74  Ala.  427.  not  bound  to  obey  it,  as  the  court  has 

4.  State  V.  Levy,  36  La.  An.  941.        '  no  jurisdiction  to  issue  the  writ,     Wal- 

5.  Kerr  Injunct.  637;  Stimpson  v.  ton  v.  Develing,  61  III.  201;  Darst  r. 
Putnam,  41  Vt.  238.  People,  62  111.  306. 

6.  State  V.  Voorhies,  37  La.  An.  605;  7.  Mowrer  f.  State,  107  Ind.  539. 
Darst  V.  People,  62  111.  306;  Dickey  v,  8.  Rapalje  Contempts,  §  20;  Mowrer 
Reed,  78  111.  261;  Walton  v.  Develing,  v.  State,  107  Ind.  539. 

61  111.  201;  Andrews  v.  Knox  Co.,  70  9.  Quacken bush  r.  Vanriper,  2  Green  i 
111.  65.  See  In  re  Perry,  30  Wis.  268.  (N.J.)  Ch.  3^0.  See  Sullivan  v.  Judah, 
Where  the  law  authorizes  an  election  '4  Paige  (N.  Y.)  444.  On  rule  for  con- 
to  be  called  in  a  township  to  determine  tempt  the  defendant  showed  that  his 
whether  a  majority  are  in  favor  of  sub-  violation  of  an  injunction  was  not  in- 
scribing to  the  stock  of  a  railroad  com-  tentional,  and  that  he  had  misconceived 
pany,  and  the  election  is  called  in  pur-  his  responsibility.  Held^  that  the  court 
suance  to  the  requirements  of  the  law,  might  properly  reserve  the  matter  for 
a  court  of  equity  has  no  power  to  re-  future  consideration  in  connection  with 
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violation.  INJUNCTIONS.  Violation. 

{e)  Notice  of  the  order  should  be  brought  to  the  knowledge  of 
the  party  enjoined.  He  need  not  be  served  with  it.  If  he  has 
knowledge  of  it  in  open  court,  such  notice  is  amply,  sufficient  to 
insure  his  obedience  or  incur  the  consequences  of  disobedience.* 

(/)  Adince  of  CounseL — The  fact  that  the  defendants,  in  vio- 
lating an  injunction,  may  act  under  the  erroneous  advice  of 
counsel,  will  not  protect  them  from  liability  for  injury  sustained 
by  the  adverse  party,  although  such  advice  may  protect  them 
from  further  punishment.* 

his  subsequent  conduct  and  tax  against  A  bill  of  injunction  is  well  served  by 

him  the  cost  of  the    rule.     Spink    v.  leaving  a  copy  at  tHe  residence  of  the 

Francis,  19  Fed.  Rep.  678.    See  Wat-  defendant.     Morris  v,  Bradford,  li^  Ga. 

son  V,  Citizens'  Savings  Bank,  5  S.  Car.  527. 

159.  A  notice  b^  telegraph  of  the  granting 

1.  Milne  v.  Van  Buskirk,  9  Iowa  558;  of  an  injunction  is  sufficient  to  place  the 

Wimpy  V.  Phinzy,  68  Ga.  188;  Poertner  party  disregarding  such  notification  in 

1;.  Russel,  33  Wis.  193;  Howe  v.  Wil-  contempt,  provided  such  notice  proceed 

lard«  40   Vt.  6^4;    Hull   v.  Thomas,  3  from  a  source  entitled  to  credit,  and  in- 

Edw.  (N.  Y.)  CJh.236j  Fowler  r.  Farns-  form  the  defendant  clearly  and   plainly 

worth,  I  Swan  (Tenn.)  i;  Skipt'.  Har-  from  what  act  he  must  abstain.'   Cape 

wood,  3  Atk.  564.     See  Powel  v.  Fol-  May  etc.  R.  Co.  t/.  Johnson,  35  N.  J. 

let,  Dick.   116;   Hearn  v.  Tennant,  14  £q.  422; /«  r«  Bryant,  4  Ch.  D.  98. 

Ves.  136;  McNeil  v.  Garratt,  i  Cr.  &  If  the  defendant  of  an  injunction  ob- 

Ph.  98.     See  Elliott  v,  Osborne,  i  Cal.  tains  knowledge  of  its  contents  and  of 

396;    Haring  v,  KaufFman,  13  N.  J.  Eq.  its  having  issued,   no  matter  how   he 

<2  Beas.)   397;  Coddington  v.  Webb,  4  gets  his  information,  he  is  amenable  to 

Sandf.  (N.  Y.)  639;  State  v.  Rush  Co.,  the  law  for  the  violation  of  its  mandate 

35  Kan.  150.  as  if  the  writ  had  been  regularly  served 

Where  an    injunction  was    granted  upon  him  by  the  proper  officer  of  the 

against  a  defendant,  his  servants,  agents  court.     Fowler  v,  Farnsworth,  x  Swan 

and  employes,   restraining  them  from  (Tenn.)  i;  Thebaut  t;.  Canova,  11   Fla. 

interfering  with  the  possession,  use  and  143;  Cumberland  etc.  Co.  v.  Hoffman 

enjoyment  by  complainant  of  a  certain  etc.  Co.,  39  Barb.  (N.  Y.)  x6. 

house,  an  attorney  who  represented  the  Although  a  party  who  has  obtained 

•defendant  on  the  hearing,  and  who  had  an   injunction   has  so   long  delayed  to 

notice  of  the  injunction,    was    bound  have  it  served  as  to  furnish  adequate 

thereby;  and  he  could  not,  by  virtue  of  ground   for   its  dissolution  on  motion 

subsequent  employment  by  other  parties  therefor,  nevertheless  such  neglect  does 

claiming  the  house,  take  possession  of  not  justify  the  respondent,    after  the 

the     same,     or    put     others      in     it.  service,    and    before   a  dissolution,    in 

Having  done  so,  an  order  requiring  him  violating  it.     Howe  v.  Willard,  40    Vt. 

to  remove  the  tenants  put  in  the  house  654. 

by  him,  and  return  the  same  to  the  com-  2.   Cape  May  etc.  R.  Co.  v.  Johnson, 


platnantor  his  agent8,by  a  specified  time,  35  N.  J.  Eq.  422;  Lansing  t^.  Easton,  7 

or  in   default   that  he   be   imprisoned  Paige  Ch.  (N.  Y.)   363;  Roosevelt  v. 

until  he  should  do  so,  was  right.  Wimpy  Edson,  i  How.  (N.  Y.)  Pr.  250;  People 

V,  Phinzy,  68  Ga.  i88.  v,  Edson,  19  Jones  &   S.  (N.  Y.)  257; 

Service  of  a  notice  of  an  application  People  v,  Compton,    x   Duer   (N.  Y.) 

for  an  injunction  on  a  corporation  at  its  522;  Smith  v.  Cook,  39  Ga.  194;  Mead 

office   is  good  service  on   all  the  com-  v.  Norris,  21  Wis.  310;  Hawley  v.  Ben- 

pany's  directors.     Brown  v,  Pac.  etc.  nett,  4  Paige  (N.  Y.)  163;  McKillopp 

Co.,  5  Blatchf.  (U.  S.)  525.  t.  Taylor,  10  C.  E.  Green  (N.J.)  139; 

Where  injunction  issues  against  the  Columbia   Water   Power    Go.   v.   Co- 

corporatiqg    of  a  city,  and   is  served  lumbia,  4  S.  Car.  388;  Rogers  v.  Pater- 

upon  the   mayor,  it  is  sufficient  service,  son,  4  Paige  (N.  Y.)  450. 

and  binds  all  the  officers  of  the  city  and  In  Erie  R.  Co.  v,  Ramsey,  45  N.  Y. 

members  of  the   city  government,  who  637,  Folger,J.,  said:  "There  was  ab- 

have  knowledge  or  notice  of  it.    People  stract  jurisdiction  then,  in  the  learned 

V.  Sturtevant,  9  N.  Y.  (5  Scld.)  263.  justite     who   granted    the    injunction 
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Viouuon,  INJUNCTIONS.  Yiouti0i. 

(^)  The  attorneys^  in  a  cause  in  which  an  injunction  is  granted. 
are  chargeable  as  for  contempt  if  they  co-operate  with  the  parties 
to  violate  the  injunction  and  advise  its  violation.* 

(//)  Interference  with  Status  of  Property. — An  order  of  injunc- 
tion prohibiting  any  disturbance  of,  or  interference  with,  the 
status  of  property,  pending  litigation  concerning  it,  does  not 
prevent  any  party,  having  an  interest  in  such  property,  from  doing 
whatever  is  reasonably  necessary  for  its  preservation.^  So,  when 
subsequent  events  have  so  changed  the  general  or  immediate 
situation  of  property,  for  the  maintenance  of  the  status  of  which 
an  order  of  injunction  has  been  granted,  as  to  render  a  literal 
compliance  with  the  order  impracticable,  a  reasonable  conformity 
with  the  spirit  of  such  order  is  all  that  can  be  insisted  upon.^ 

(/)  Receiver  of  Railroad. — Where  an  injunction  is  granted  and 
served  on  a  railway  company,  restraining  it  and  its  servants  from 

order,  to  entertain  the  question  and  to  termining  the  extent  of  punishment 
decide  whether  upon  the  complaint  which  is  to  be  awarded  against  a  dc- 
and  affidavits  in  this  action  an  injunc-  fendant  for  a  breach  of  the  injunction 
tion  order  should  be  granted  or  bie  re-  order.  Sullivan  v.  Judah,  4  Paige  (N. 
fused.  Having  that  jurisdiction,  that  Y.)  447.  But  the  least  that  a  court 
power  of  decUion  when  the  order  was  can  do  in  such  a  case  is  to  require  the 
{granted,  it  was  to  be  respected  as  the  derelict  party  to  pay  his  adversary  the 
legitimate  and  valid  order  of  the  court,'  costs  of  the  proceedings  against  him 
so  long  as  it  was  not  set  aside  by  the  for  contempt.*'  See  also  Columbia 
court  itself,  or  upon  appeal.  The  de-  Water  Power  Co.  v.  Columbia,  4  S. 
fendant  not  having  obeyed  it,  but  Car.  388;  Smith  zk  New  York  Con- 
having  taken  a  proceeding  in  the  action,  solidated  Stage  Co.,  18  Abb.  Pr.  (X. 
proceedings    in   which  were   enjoined,  Y.)  429. 

he  was  in  contempt.     But  it  is  evident  1.    Watson    v.  Citizens'  Bank,  5  S. 

to  us  that  this  contempt  was  not  head-  Car.  159. 

strong.      He   was   advised   by   counsel  Where    an    attorney    has    two  cli- 

that  the  order  was  void,  and  might  be  ents,  one  of  whom  is  enjoined,  and  the 

disregarded.     And  though  the  advice  of  other,  who  is  in  an  independent  po5i- 

counsel  will  not  excuse  a  disregard  of  tion,  having  or  claiming  different  right> 

an  order,  so  far  as  the  rights  of  a  party  or    interests,   is     not    enjoined,    such 

have  not  been  affected  (Hawley  v.  Ben-  attorney   cannot  ordinarily  be  charged 

nett,  4  Paige  (N.  Y.)  163),  we  cannot  with  violation  of  the  Injunction  in  ad- 

but  perceive  that  both  counsel  and  cli-  vising  or  acting  professionally  for  the 

cnt  had  reason  for  faith  that  the  ad-  client  not  enjoined;  his  being  enjoined 

vice  was  sound.     It  had  been  declared  as   attorney    for  one   client  does    not 

in   an  opinion  from    the   general  term  limit  or  restrain  his  professional  action 

of  the  district  in  which  this  order  of  in-  for   others.     Salter   v,  Merritt,  75  111. 

junction  was  granted,  and  in  a  case  in  268;  People  r.  Randall,  73  N.  Y.416. 

which  the  plaintiff  in  this  action  was  a  2.   Behrens    v.   McKenzie,   23    Iowa 

litigant,  that    an    order  of   injunction  333. 

made  by  a  judge  in  an  action  pending  8.   Robertson  v,  Bingley,  i    McCord 

in  the  supreme  court  in  one  district,  re-  (S.  Car.)  Ch.  333. 

straining    an    action   pending   in    that  Where,  during  the  pendency  ot  an 

court  in  another  district,  was  absolutely  action   respecting    the   ownersnip  and 

void  and  might  be  disregarded!      Schell  custody  of  a  piano,  "the  defendant  and 

T'.   Erie  R.  Co.,   51  Barb.  (N.  Y.)  568.  all  other  persons"  are  enjoined  from  re - 

As  this  stood  unreversed,  counsel  and  moving  it  from  the  defendant*s  houssc, 

client  might  easily  conceive  that  they  where  it  is  situate,  but  tMi  defendant, 

could   take  it  as  a  gviide  to  their  con-  before   the   action   is  determined,   and 

duct,  and  though  it  does  not  justify,  it  without  reporting  his  intention  to  the 

does  palliate.     Courts  are  authorized  to  court,   rents   his   house  and   moves  to 

take  such  facts  into  consideration  in  de-  another  State,  leaving  the  piano  in  the 
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Obstructing  a  public  avenue,  in  a  city,  with  its  trains,  it  will  be 
binding  upon  a  receiver  of  the  company  subsequently  appointed, 
and  such  receiver,  the  same  as  a  subsequent  purchaser,  will  be 
punishable  for  contempt  for  disobeying  the  mandate  of  the  writ.* 

(y)  Acts 'Enjoined  Pending  Appeal. — Where  a  preliminary  in- 
junction is  granted,  and  dismissed  on  the  hearing  in  the  court 
below,  an  appeal  from  that  decree  does  not  revive  the  injunction, 
and  the  defendant  is  not  liable  for  violating  it.* 

{k)  Punishment  for  Breach. — An  attachment  for  contempt  is 
the  proper  mode  of  enforcing  obedience  to  a  continuing  order  in 
the  form  of  an  injunction.  But  the  defendant's  guilt  must  be 
clearly  and  explicitly  established.* 

The  proper  practice  to  punish  for  contempt  in  violating  an 
injunction  is  by  motion  to  commit,  upon  proper  notice  to  the 
parties.* 

(/)  Laches. — If  an  injunction  is  made  broader  in  its  scope  than 
was  intended  by  the  order  under  which  it  was  issued,  the  defend- 
ant should,  on  being  served  with  it,  take  immediate  measures  to 
set  it  aside  for  that  reason,  and  not  wait,  to  raise  the  objection, 
until  the  hearing  of  a  motion  for  an  attachment  for  violation.* 

{ni)  Proof  of  Violation. — The  basis  of  a  precept  for  violating  an 
injunction  is  an  authenticated  copy  of  the  injunction,  and  satis- 
factory proof  that  it  has  been  violated,  and  this  fact  may  be 
established  by  affidavits.*  The  service  of  the  writ  of  injunction 
should  be  shown,  since  without  such  service  or  notice  of  the 
injunction  there  can  be  no  violation,  and  the  attachment  pro- 
house,  but  making  no  arrangement  for  (i  Stock.)  754;  Monroe  v.  Bradley,  i 
its  storage,  the  plaintiff  may  remove  the  Cranch  (U.  S.)  C.  C.  158. 
instrument  to  his  own  house  for  safe-  The  court  may  imprison  for  a  con- 
keeping  without  being  guilty  of  con-  tempt  in  violating  an  injunction.  Mon- 
tcmpt.     Mowrer  v.  State,  107  Ind.  539.    roe  v.  Bradley,  i  Cranch   (U.  S.)  C.  C. 

1.  Safford  v.  People,  85  111.  558.  158.     The  remedy  by  attachment  was 

2.  Brevoort  v.  Detroit,  24  Mich.  322.  adopted  by  the  English  court  of 
See  Sixth  Avenue  R.  Co.  v.  Gilbert  chancery  at  an  early  day,  for  the 
Elevated  R.  Co.,  71  N.  Y.  430.  punishment  of  violations  of  injunctions. 

An  appeal  from  a  judgment  granting  In  addition   to  fine  and  imprisonment 

a  perpetual  injunction  does  not  suspend  the  penalty  may  also  be  enforced  ¥y 

the  injunction  during  the  pendency  of  scire  facias  in  favor  of  the  petitioner, 

the  appeal,  nor  does  it  deprive  the  court  in  cases  where  an  act  is  prohibited  under 

in  which  the  judgment  was  rendered  of  a  penalty  to  be  paid   to  him.     Rogers 

the  power  to  punish  a  disobedience  of  Mfg.  Co.  v.  Rogers,  38  Conn.  121. 

the  injunction  as  a  contempt.    The  ex-  4.  United  States   v.   Berry,   24  Fed. 

istence  of  the  power  devolves  upon  the  Rep.  780;  Gray  v.  Chicago  etc.  R.  Co., 

court  the  duty    to  entertain  a   proper  i    Woolw.   (U.   S.)   63;    Worcester  v. 

application  on  the  subject,  and  such  an  Truman,  i  McLean  (U.  S.)483;  Folger 

application  being  made  to  examine  the  t'.  Hoagland,  5  Johns.  (N.  Y.)  235;  Du 

facts,   and  render  a  decision   thereon,  rant  v.  Supervisors,  i   Woolw.  (U.  S.) 

Heinlen  v.  Cross,  63  Cal.  44.  372;  Ex  parte  Kearney,  7  Wheat.  (U.  S.) 

3.  State  V.  Baldwin,  57  Iowa  266;  38;  Winslow  v.  Nayson,  xi3Mas8.  411; 
Probasco  v,  Probasco,  3  Stew.  (N.  J.)  Edwards  v.  Dykeman,  95  Ind.  509, 
61;  Magennis  v.  Parkhurst,  3  Green  Deeds  v.  De«ds,  i  Greene  (Iowa)  395. 
(N.  J.)  Ch.  433;  Monroe  r.  Harkness,  5.  Sickels  r-.  Borden,  4  Blatchf.  (LJ. 
I  Cranch  (U.  S.)  C.  C.  157;  Newark  S.)  14.  See  Mills  r.  Cobby,  i  Meriv.3. 
Flank  Road  Co.  v.  Elmer,  9  N.J.  Eq.  6.  State  v.  Myers,  44  Iowa  580. 
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ccedings  may  be  dismissed  or  an  attachment  refused  for  want  of 
such  proof.' 

(n)  Extent  of  Fine  Imposed, — In  contempt  for  violation  of  an 
injunction,  the  amount  of  fine  and  duration  of  imprisonment  to 
be  inflicted  are  within  the  sole  discretion  of  the  court  which  issued 
the  injunction,  and  no  court  of  review  has  any  control  over  the 
matter  *  In  case  of  a  violation  of  a  temporary  injunction,  the 
fine  cannot  be  divided  between  the  State  and  the  petitioner, 
but  the  party  in  contempt  should  be  discharged  without  pay- 
ment to  the  petitioner  of  the  costs  and  expenses  of  the  proceed- 
ings on  the  attachment.* 

66.  Dissolution. — On  a  complete  and  full  denial  of  the  allega- 
tions  on  which  the  equity  of  the  bill  rests,  the  injunction  should 
be  dissolved.** 

1.  State   V.  Gilpin,   i    Del.   Ch.   25;  (N.  Car.)  Eq.  402;  Miller  xf.Washbunu 

VVipple  V.  Hutchinson,  4   Blatchf.   (U.  3  Ired.  (N.  Car.)   161;  Smith  r.  Har 

S.)  190.  icins,  3  Ired.  (N.  Car.)  613;  Radcliff  r. 

a.  Rogers    Mfg.   Co.   v.   Rogers,   38  Alpress,  3  Ired.  (N.  Car,)  556;  Wright 

Conn.  121;  Thweattr.  GammelT,  56Ga.  r.   Grist,   i    Bush.    (K.  Car.)  Eq.  203; 

98;  Williams  t*.  Lamkins,  53  Ga.  200.  Machette  v.  Hodges,  i  Brews.  (Pa.)  313; 

8.  Rogers   Mfg.   Co.   v,   Rogers,  38  Djche  v,  Patton,  S  Ired.  (N.  Car.'  Eq. 

Conn.  121.  295;  Hansborough  v.  Towns,  i  Tex.  5S; 

4.   Saunders  v,  Cavett,  38  Ala.  51;  Rosset  v.  Greer,  3  W.  Va.  i;  Linlj  r. 

Miller  r.  Bates,  35  Ala.  5S0;  Brooks  v.  Bristow,  12  Tex.  60. 

Diaz,  35  Ala.  «;99;  Taylor  v.  Dickinson,  The  answer  must  satisfactorily  deny 

15  Iowa  483;  Cise  T'.  breen,  4  Ind.  526;  the    equity    of   the    bill.    Johnson    f. 

Burnett  v.    Whitesidcs,   13    Cal.    156;  Wide    West   etc.    Co.,    22    Cal.    479; 

Moore  f.  Ferrell,  i  Ga.  7;  Hemphill  v,  Thomas  r.  Horn,  24  Ga.  481;  Horn  r. 

Ruckersville  Bank,  3  Ga.  435;  Clark  t'.  Thomas,  19  Ga.  270;  Callaway  r.  Jone^. 

C leghorn,  6  Ga.  220;  Jones  r.  Joyner,  19  Ga.  277;   Rich  r.  Thomas,  4  Jonc* 

8  Ga.  562;  West  v.  Rouse,  14  Ga.  715;  (N.  Car.)  Eq.71;  Bouldin  i'.  Baltimore, 

Edmondson  t*.  Jones,  19  Ga.  19;  Boring  15  Md.  18. 

V.  Rollins,  20  Ga.  623;  Niiller  v.  Maddox,  If  the  allegations  be  weakly  made  in 

21  Ga.  327;  Alexander  t>.  Markham,  25  the  bill,  as  upon   belief  merely,  and 

Ga.  148;  Cravely  t'.  Southerland,  29Ga.  strongly  denied  in  the  answer.'the  in- 

335;    Weaver  v.  Garner,   28  Ga.  ?;03;  junction  should  be  dissolved.     Williams 

Howard  v.  Marine  Bank,  30  Ga.  ^41;  v.  Garrison,  29  Ga.  503. 

Thrasher  v.  Partee,  37  Ga.  392;  Apple-  If  the  answer  and  the  affidavits  to 

white  V,  Baldwin;  xo  Ga.  915;  Dorsey  support  it  fully  deny  the  bill,  an  injunc- 

V.  Hagerstown  Bank,  17  Md.  408;  Hub-  tion  must  be  dissolved.     Morris  Canal 

bard  v.  Mobray,  20  Md.  165;  Wooden  etc.    Co.   v.   Pagan,    18  N.  J.  Eq.  215; 

V.  Wooden,  3  N.J.  Eq.  (2  Green)  429;  Suffern  v.  Butler,  18  N.J.  E!q.  220. 

Atty.    Gen.    v.   Oakland    Co.,     Walk.  A  mere  formal  or  technical  denial  of 

(Mich.)  90;  Hatch  v,  Daniels,  5  N.J.  Eq.  the  charges  of  a  bill   is  not  as  of  course 

(i  Hals.)   14;  Washer  t;.  Brown,  5  N.J.  sufficient    to    dissolve     an    injunction. 

Eq.  (i  Hals.)  81;  Masterton  v.  Barney,  Homer  v.  Jobs.  13  N.  J.  Eq.  (2  Bcas.) 

II    N.  J.   Eq.  (3  Stock.)  26;  Greenin  v.  19;  Brown  v.  Fuller,  13  N.J.  Eq.  271; 

Hoey,  9  N.  J.  Eq.  (i  Stock.)  137;  Kaighn  Everly  v.  Rice,  4  N.  J.  Eq.  (3  Green) 

V.  Fuller,  14  N.J.  Eq.  (i  McCart.)  419;  553. 

Marshman  v.  Conklin,  17  N.  J.  Eq.  282;  Where  there  is  equity  on  the  face  o\ 

Gould  V.  Jacobsohn,  18  How.  Pr.  (N.  the  bill,  an  injunction  will  not  be  d«>- 

Y.  158;  Finnegan  v.  Lee,  18  How.  (N.  solved  on  the  coming  in  of  the  answer. 

Y.)   Pr.   1S6;  Lindsey  v.   Etheridge,  i  unless  there  is  a  positive  denial  of  all 

Dev.  &  B.  (N.  Car.)  Eq.  36;  Manhattan  the   material    facts    which    form    tha: 

etc.  Co.  r.  Barker,  36  How.  (N.  Y.)  Pr.  equity   based  on   personal  knowledge: 

233;  Perkins  v.  Hollowell,  5  Ired.  (N.  denial  on  information  and  belief  is  not 

Car.)  Eq.  24;  Sharpe  v.  King,  3  Ired.  sufficient.     Holmes   v.  George,  24  Ga. 
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636;    Coffee    V.    Newson,  8  Ga.  444;  proof  his  injunction  must  be  dissolved. 

Ketchenst;.  Howard,  30  Ga.931;  Doub.  Mims  v.  McLean,   6  Tones  (N.  Car.) 

V.  BameSt  i  Md.  Ch.  127;  Calhoun  v.  Eq.  200;  Jones  v,  Mckenzie,  6  Jones 

Cozens,  3  Ala.  498;  Nelson  v,  Robinson,  (N.  Car.)  Eq.  203.     If  the  answer  does 

Hempst.  (U.  S.)  464;  Kent  v.  Richards,  not  confess  the  equity  set  up  in  the  bill, 

3  Md.  Ch.  392;  Smith  v.  Appleton,  19  and  is  not  evasive  but  contains  a  fair 

Wis.  468;   Norton  v.   Woods,  c  Paige  response  to  all  the  allegations,  the  in- 

(N.  Y.)   249;   Rodgers  v.  Rodfgers,    i  junction  will  be  dissolved  as  a  matter  of 

Paige  (N.  Y.)  426;  Hooker  v.  Austin,  course.     Green  v.   Phillips,  6  Ired.  (N. 

41   Miss.  717;  Society  etc.  v.  Low,  17  Car.)  Eq.  223. 

N.  J.  Eq.  19;  Higbee  v.  Camden  etc.  R.  The  facts  set  forth  in  the  complaint 

Co.,    19   N.  J.   Eq.    276;     Johnson    v.  asking  for  an  injunctional  order,  etc.,  in 

Wide   West    etc.   Co.,  22     Cal.    479;  this  case  were  improbable  in  themselves 

Horn  V.  Thomas.   19  Ga.  270;  Thomas  and  the  equities  alleged  in  the  complaint 

V.  Horn,  24  Ga.  481;  Callaway  v.  Jones,  having  been  fully  denied  by  the  answer, 

19  Ga.   277;  Bouldin   v.   Baltimore,   15  and  the  affidavits  filed  in  support  of  it, 

Md.  18;  Rich  V.  Thomas,  4  Jones  (N.  and  there  being  no  counter  affidavits,  a 

Car.)  Eq.   71;  Gelston   v.   Rullman,  15  motion  to  dissolve  the  in  ■ 

Md.  260;  Pledger  v.  McCauley,  25  Ga.  should  have  been  graniea.     ^choctfler 

46;    McGinnis    v.   Inferior    Court,    30  v.  Schwarting,  17  Wis.  30. 

Ga.  47.  An  injunction   ought  not  to  be  dis- 

Where  under  Cal.  Prac.  act,  §  254,  a  solved  or  a  bill  dismissed  upon  an  ans- 

preliminary    injunction  is  granted    to  wer  which  was  not  made   under  oath 

restrain  the  defendant  from  selling  the  and  where  evidence  of  the  truth  of  the 

premises  in  controversy,  it  will  be  dis-  facts  were  not  furnished.    Gray  v,  Mc- 

solved    upon   the  filing  of  an   answer  Cance,  11  111.  325. 

setting  up  paramount  title  in  the  defend-  It  is  erroneous  to  dissolve  an  injunc- 

ants.     Curtis  v,  Sutter,  15  Cal.  259.  tion  for  more  than  the  amount  claimed 

In  Maryland,  where  the  material  al-  in  the  answer.     Vandyke  v.  Hardin,  6 

legations  of  a  bill   are  denied   by   the  J.J.  Marsh.  (Ky.)  122. 

answer,  the  motion  to  dissolve  an  in-  Where  bill  sets  forth  a  contract  nnd 

junction   must  prevail,  unless  the  bill  the  plaintiff's  construction  thereof,  «ind 

can   be  supported  by  testimony  taken  the  answer  admits    the    contract  and 

under  Stat.   1835,  ch.  380,  §  8,  Wash-  claims  under  it,  but  denies  the  correct- 

ington  University   v.  Green,  i  Md.  Ch.  ness  of  the  plaintiff's  construction,  this 

97.     In  North   Carolina  it  must  appear  is  not  such  a  denial   as  per  se  entitles 

that  the  answer  fully  meets  the  plain-  the  respondent  to  a  dissolution  of  the 

tiffs  equity.     Deaver  v.  Eller,   7   Ired.  pending  injunction.  Hughes  v.  Tinsley, 

(N.  Car.)  Eq.  24;  Allen  v,  Pearce,  6  80  Va.  259. 

Jones  (N.  Car.)  Eq.  309.  Exception!. — ^The  court,  in  Carter  v. 

An  injunction  may   be  dissolved  on  Bennett,  6  Fla.  214,  236,  remark  that  it 

the  coming  in  of  the  answer  denying  is  the  general  practice  that    if  the  ans- 

the  equity   of   the  bill;    but    the   bill  wer  denies  fully  all   the  circumstances 

should  not  be  dismissed  in  such  case,  upon  which  the  equity  is  founded,  credit 

Beams  v.   Denham,   3  III.   (2   Scam.)  is  given  to  the  answer  and  the  injunc- 

58;  Bettison   v.  Jennings,   8  Ark.  287;  tion  dissolved;  but  there  are  exceptions 

see  also  Fulgham  t;.  Chevallier,  loTex.  quite  as  important  as   the   rule  itself. 

518.     It  may  be  partially  dissolved  in  Where  parties  are  charged  with  fraud, 

accordance  with  the  case  made  out  by  unless  the  answers  are  full  and  satisfac- 

the  answer.     Edwards  v.  Perryman,  18  tory,  the  injunction,  if  right  in  the  first 

Ga.  374;    Martin  v.   Spier,   x    Hayw.  instance,  ought  to  be  retained  until  the 

(N.  Car.)  369.  hearing.     Hayden  v.  Thrasher,  20  Fla. 

A  preliminary   injunction  granted  ex  715;  Roberts  v.  Anderson,  2  Johns.  Ch. 

parte  upon    the  bill   alone  should  be  (N.  Y.)  204. 

dissolved  upon  an  answer  fully  denying  Mere  denials  of  fraud,  or  of  fraudulent 

the  facts  upon  which  the  bill  raised  the  intent,  without  a  full  explanation  of  the 

plaintifi^s  equity.    Cowles   v.  Carter,  4  facts  disclosed  in  the   bill  and   in  affi- 

Ired.  (N.   Car.)    Eq.    105;    Withers    v.  davits  filed  in  support  of  the  bill,  leave 

Dickey,  i  Stew.  (Ala.)  190.  the  question  of  fraud  unsettled,  and  in 

In  the  case  of  a  common  injunction,  such  case  it  rests  in  the  discretion  of  the 

where  the  answer  is  full  and  the  plain-  court  to  dissolve   an  interlocutory  in- 

tiff  fails  to  prove  his  allegations  by  any  junction.    Jenkins  v.   Wallers,  80  Va. 

admission  in  the  answer,  being  without  668;  Howell   v.  Whitehall,  80  Va.  668. 
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Whenever  the  allegations  of  the  bill  are  not  sufficient  to  war- 
rant the  interference  of  the  court  by  injunction,  the  injunction 
may  properly  be  dissolved.* 

It  rests  in  the  sound  discretion  o^  the  court  to  dissolve  an 
injunction  upon  the  coming  in  of  the  answer  denying  the  equi- 
ties of  the  bill,  or  to  continue  it  to  the  final  hearing  on  the 
merits,  if  such  course  shall  seem  best  calculated  to  subserve  the 
ends  of  justice,  and  to  protect  the  rights  of  all  parties  in  interest.* 

"So  where   the  case,  as  presenteu  by  son  v.  McCrary,   i  Ala.  Sel.  Cas.  6n, 

the  bill,  is  one   which    seems  to  require  Chesapeake  etc.  Co.  r.  Baltimore  ttv. 

Invest i«?.ition,  and    the  effect  of  dissolv-  R.  Co.,  4  Gill  &  J.  (Md.)  i;  Westcott 

ing  the  injunction  would  be  to  place  the  r.   Gifford,   5  N.  J.  £q.  (x  Hals.)  24; 

property  which   is   the   subject  of  con-  Gilbert  x\  Cooley,  Walk.  (Mich.)  494; 

troversy    beyond    the   control   of    the  Van  Horn  v,  Talmage,  8  N.  J.  Eq.   4 

court  in  wrnch  the  action  is  pending,  Hals.)    loS;   Mullen  v.  Jennings,  9  N. 

and  would  be  equivalent  to  a  complete  J.  Eq.  (i  Stock.)  192. 

denial  of  the  relief  sought  by  the  biU,  2.  Jenkins   v.    Waller,   80   Va.   66S; 

the  injunction  will  not  be  dissolved."  Purnell   r.  Daniel,  S   Ired.  (X.  Car.) 

Hij^h     on     Inj.,     ^    900.      Nelson    r.  Eq.  9;  Troy  r.  Norment,  2  Jones  (N. 

Ann^trong,5Gratt.  (\  a.)  354;  Beale  I'.  Car.)    Eq.    318;     Poor    r.     Carlton.  3 

Digits,  6  Gratt.  ( Va.)  582,  591.  Sumn.  (U.    S.)  83;  Linton  r.  Denham, 

Where  the  circumstances  are  such  as  6  Fla.  533;  Scott  v.  Ames,  11  N.J.  Eq. 
to  lead  the  court  to  believe  it  quite  (3  Stock.)  261 ;  Dubois  v.  Budlong,  10 
p  obable  that,  upon  a  final  hearing,  the  Bosw.  (N.  Y.)  700;  s.  c  15  Abb.  Pr. 
1  .iterial  allegations  of  the  complaint  (N.  V.)  44c;  Ryckmant'.  Coleman,  21 
\.  ill  turn  out  to  be  true,  it  will  be  an  How.  (N.  \  .)  Pf.  404. 
inception  to  the  rule  that  upon  the  An  injunction  should  not  be  entered 
CvJiiiiiig  in  of  an  answer  denying  all  the  without  strong  reason.  Buchanan  r. 
equities  of  the  complaint,  a  temporary  Ford,  29  Ga.  400. 
injunction  will  be  dissolved.  Stees  ?».  Mercantile  firms  having  on  hand 
Kranz,  32  Minn.  313;  Mulock  v.  Mu-  large  stocks  of  perishable  goods,  con- 
lock,  26  N.J.  Eq.  461;  Pinco  r.  Heffcl-  fessed  judgments  for  larjje  sums  in 
fini;er,  20  Minn.  183.  favor    of   certain    preferred    creditor*. 

An  injunction  will  not   be  dissolved  Executions  were  issued  and  levied,  and 

merely  because  the  complainant,  in  his  the  goods  advertised  for  sale.     Unpre- 

biil,  has  unintentionally  misstated  some  ferred  creditors  bring  their  bill  charging 

of  the  facts  on  which  his  claim  to  relief  fraud  in   the  confession  of  said    judg- 

is    founded,    such     misstatements    not  ments,  usury  in  the  debts  whereon  the 

affecting  the  merits.     Frone  r.  Warren  judgments  were  founded,  want  of  juris- 

Co.,  33  N.  J.  Eq.  464.  diction  in  the  courts  wherein  they  were 

In  the  cases  of   special  injunction,  if  confessed,  etc.,  and  obtain  injunction  to 

the  merits  are  satisfactorily  denied  by  sale,  and   appointment  of   receiver  to 

the  answer,  the  injunction  is  generally  take  charge  of  the  goods,  and  sell  same 

dissolved;  but  there  are  exceptions  to  publicly  or  privately,  upon  giving  bond 

the  rule,  chiefly   in  cases  of  irreparable  in  sufficient  penalty.    Judgment  cned- 

mischief.  Purnell  v.  Daniel,  8  Ired.  (N.  itors  present  their  answers  to  the  bill. 

Car.)  Eq.  9;  Troy  r.  Norment,  2  Jones  and    move    to  dissolve   injunction  in 

(N.  Car.)  Eq.  3i§;  Ryckman  r.   Cole-  vacation.     No    depositions     had    been 

man,  21  llow.  (N.  Y.)  Pr.  404;  Dubois  taken;  but  affidavits  sustain  the  allega- 

V.  Budlong,  10  Bosw.  (N.  Y.)  700;  s.  c,  tions  of  the  bill,  and  receiver  had  esc- 

15  Abb.  (N.  Y.)  Pr.  445;  Poor?'.  Carle-  cuted  ample  bond  and  taken  possession 

ton,    Sumn.  70;  Linton    v.    Denham,  6  of  the  goods.     The  motion  to  dissolve 

Fla.  533;  Scott  T'.    Ames,    11  N.J.  Eq.  was  overruled,  an<i  the  injunction  con- 

(3  Stock.)  261.  tinned  to  the  hearing  on  the  meritA,the 

1.    Henderson  t».  MarccU,  1  Kan.  137;  decision  of  all  questions  being  resened 

Beard  r.  Geran,  Hard.  (Ky.)  14;  Suth-  until  then.     Held:  Such  action  is  sus- 

erland  v.  Lagro  etc.  Co.,  19  Ind.  192;  tained    by    sound    judicial     discretion 

Norris  v,  Norris;  27  Ala.  519;  Richard-  under  the  circumstances,  and  should  be 

son  V.  Prevo,  i  111.  (Brecsc)  216;  Harri-  atlirmed.     Howell  v,  Whitehill,  So  V*. 
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Although  the  allegations  of  an  answer  should  be  positive,  yet 
an  answer  by  an  executor  or  administrator  to  dissolve  an  in- 
junction, stating  facts,  "as  he  is  informed  and  verily  believes," 
is  sufficient.*  As  a  general  rule,  however,  an  injunction  will  not 
be  dissolved  without  the  answer  of  all  the  defendants,*  or  the 
defendant  on  whom  the  gravamen  of  the  bill  rests.  But  if  the  * 
defendant  who  answers  is  liable  to  lay  the  facts  before  the  court 
which  show  that  the  complainant  has  no  equity,  the  injunction 
may  be  dissolved  without  the  answer  of  the  other  defendant.* 

The  rule  that,  where  several  defendants  are  implicated  in  the 
same  transaction,  the  answers  of  all  must  be  perfected  before 
either  of  them  can  move  to  dissolve  an  injunction,  will  not  be 
enforced  unless  the  plaintiff  has  taken  requisite  steps  to  compel 
an  answer  from  all.*     Where   part  only  of  the   defendants  apply 

66S;  Jenkins  v.   Waller,  80   Va.  668.  v.  McGill.  1  Bland  (Md.)  177;  Stouten- 

The  discretion  exercised  in  refusing  burg  v.   Peck,  4'  N.  J.  Eq.  (3  Green) 

to  dissolve   an  injunction  will   not  be  446;    Cape   Sable  Co.  s  Case,  x  Bland 

interfered  with  merely  on  the  ground  (Md.)  606;  Reynolds  v,  Mitchell,  i  111. 

that  some  of   the  allegations  of   the  (Breese)  177;  Price  v.  Clevenger,  3  N. 

complaint  are  on  information  and  belief,  J.  Eq.   (2   Green)    207:    McVickar    v. 

a  portion  of  these  allegations  not  being  Walcott,  4  Johns.  (N.  Y.)  510. 
denied  by  the  answer,  and  the  others        8.  Fowler  v,  Williams,  20  Ark.  641; 

.supported  by  affidavits.     Miller  v.  Col-  Long  v.  Brown, 4  Ala.  622;  Dunlnp  r. 

lins,  63  Cal.  235.  Clements,  7  Ala.  539;  Gregory  v.  Still- 

The  rule  that  an  injunction  founded  well,  4  N.J.  Eq.  (2  Hals.)  51;  Goodwvn 
upon  the  equity  alleged  in  a  bill  will  be  v.  State  Bank,  4  Dessaus.  (S.Car.)  3S9; 
dissolved  when  that  equity  is  fully  de-  Ashe  v.  Hale,  5  Ired.  (N.  Car.)  Eq.  55; 
nied  by  the  answer  is  not  imperative;  Dennis  v.  Green,  8  Ga.  197;  Heck  v. 
it  is  subject  to  the  discretion  of  the  Vollmer,  29  Md.  507;  Vliet  v.  Low- 
court.  Camden  etc.  R.  Co.  r.  Stewart,  mason,  2  N.  J.  Eq.  (1  Green)  404; 
18  X.  J.  Eq.  4S9;  Firmstone  f.  DeCamp,  Rogers  v,  Hosack,  18  Wend.  (N.  V.) 
17  N.  J.  Eq.  300;  James  v.  Lemley,  2  319;  Depeyster  f.  Graves,  2  Johns.  (N. 
Ired.  (N.  Car.)  Eq.  278.  Y.)    Ch.  148 ;    Coleman    v.   Gage,    i 

Although  the  equity  of  a  bill  is  not  Clarke  (N.  Y.)  Ch.  295. 
answered,  yet  if  the  continuance  of  the        4.  Ward   v.   Van  Bakkelen,  t  Paige 

injunction  is  a  material  injury  to  the  (N.  Y.)  100;  Robinson  v,  Davis,  11  N. 

defendant,   and    its    dissolution    U   np  t.  Eq.  (3  Stock.)  302;  Mallctt  v.  Wey- 

present  injury  to  the  complainant  and  bossett    Bank,    i    Barb.    (N.  Y.)  217; 

cannot  prejudice  his   right,   the   court  Ijams  v.  Ijams,  Phill.  (N.  Car.)  Eq.  39; 

may  in  its  discretion  dissolve  it.     Bech-  Wisham    v,   Lippincott,  9  N.    J.  Eq. 

tel  r.  Carslake,  11  N.J.  Eq.  (3  Stock.)  (i  Stock.)  353;  Baltimore  etc.  R.  Co.  v, 

244;  Wooding  V.  Malone,  30  Ga.  979.  Wheeling,  13  Gratt.  (Va.)  40. 

When  an  injunction   is  granted  or        **There  is  no  rule  of  a  court  of  equity 

refused   upon   the  facts  made   by   the  which   requires,  in  every  case,  that  be- 

bill,   answer  and   affidavits,  this  court  fore  an  injunction  will  be  dissolved  on 

will  not  interfere  with  the  discretion  of  motion  every  defendant  must  answer 

the  court  below  unless    it    has    been  the    bill.      If   the    defendant  who  has 

abused.     But  if  there  be  errors  of  law  failed  to  answer  is  a   formal  defendant, 

committed  by  the  chancellor,  the  judg-  or  if  his  answer  would  be  in  reference 

ment  will  be  reversed,  though  he  may  only  to  uncontroverted  facts,  the  court 

be  right  on  the  facts.     Poole   v.  Sims,  may  order  the  dissolution  of  an  injunc- 

67  Ga.  36.  tion,  though  such  an  answer  has    not 

1.  Coale  V.  Chase,  i  Bland  (Md.)  136;  been  filed,  if  the  defendants  really  in- 

C  lay  ton  v.  Lyle,  2  Jones  (N.  Car.)  Eq.  terested  in  the  subject  of  controversy 

iSS.  have  answered  and  deny  on  oath  every 

a.  Baltimore  etc.  R.  Co.  t'.  Wheeling,  material   allegation  in   the  bill,  and  no 

13  Gratt.  (Va.)  40;  Wisham  v,  Lippin-  proof   is    offered   tb   sustain   the   alle- 

cott,  9   N.  J.  Eq   (I  Stock.)  353;  Jones  gations  of  the  bill."     Hayzlctt  r.  Mc- 
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to  dissolve  an  injunction,  it  can  be  dissolved  as  to  them  only.* 
The  representatives  of  a  deceased  party  need  not  answer 
where  the  foundation  of  the  injunction  is  a  fraud  charged  against 
the  deceased  party  jointly  with  other  defendants.*  If  the  plaintiff 
in  an  injunction  case  dies,  his  representatives  will  be  ordered  to 
,  revive  the  suit  by  a  certain  day,  or  the  injunction  will  be  dissolved  * 

The  answer  must  deny  explicitly  the  facts  on  which  the  equity 
of  the  bill  is  founded ;  it  is  not  sufficient  that  it  deny  the  infer- 
ence to  be  drawn  from  those  facts  * 

ia)  Motion, — On  a  motion  to  dissolve  an  injunction,  everything 
is  to  be  presumed  against  a  defendant  in  respect  to  every  matter 
which  he  could  answer  directly,  and  has  not ;  and  where  the 
equity  of  the  bill  is  not  denied  but  a  new  equity  is  introduced  to 
repel  or  avoid,  or  where  any  doubt  exists  in  the  mind  of  the 
court,  the  injunction  will  not  be  dissolved.* 

Millan  ci  a!.,  ii   W.  Vu.  464;  Livesajr  'whether  or  not  the  injunction  shall  be 

V.  Feamster,  21  W.  Va.  83,  103.  dissolved    and    no    more.    Sunrall    p. 

1.  Teller   v.   Van   Dcunen,  3    Paige  Grant,  79  Ky.  435. 

(N.  Y.)  33'  A  motion  to  dissolve  an  injunction 

8.  Wakeman  v.  Gillespy,  5  Paige  (N.  for  want  of  equity  in  the   bill  cannot 

\ ,)  112.                               '  perform  the  office  of  a  demurrer  to  the 

S.  Collier  v.  Bank  of  Newbern,  i  bill;  but,  on  the  hearing  of  such  motion, 
I)ev.  &  B.  (N.  Car.)  Eq.  328;  Carters,  all  amendable  defects  should  be  re- 
Washington,  I  Hen.  &  M.  (Va.)  203;  garded,/ro  Aaci'iW,  as  cured  by  amend- 
Griffith  r.  Bronaugh,  i  Bland  (Md.)  ment,  and  the  enquiry  made  whether, 
547.  if  the  facts  were  well  pleaded,  the  case 

4.  Teasey  v.  Baker,  19  N.  J.  Eq.  61;  would  be  of  equitable  jurisdiction,  and 
Carpenter  T».  Devon,  6  Ala.  718;  Hunter  an  injunction  the  appropriate  remedy. 
r.  Bradford,  3  Fla.  269;  Thompson  v.  East  etc.  R.  Co.  v.  East  Tenn.  etc.  1^. 
Adams,  2   Ind.  151;  Smith  t'.  Loomis,  Co.,  75  Ala.  275. 

5   N.  J.   Eq.   (I   Hals.)  60;  Skinner  v.  Contempt. — When  a  defendant  is  in 

White,  17  Johns.  (N.  Y.)  357;  Scott  v.  contempt,  for  the  violation  of  an  in- 

Loraine,  6  Munf.  (Va.)  117.  junction,     he   cannot  be   heard   on    a 

5.  Drury  v.  Roberts.  2  Md.  Ch.  ij7;  motion  to  dissolve  the  injunction  until 
Cornelius  v.  Post,  9  N.  J.  Eq.  (i  Stock.)  he  has  purged  thecontempL  Jacoby  r. 
196;  Yonge  V.  McConnick,  6  Fla.  368;  Goetter,  74  Ala.  427. 

Oro   Fino  etc.  Co.  v.  Cullen,  i    Idaho  When  Not  Granted.— W^ere    a   pre- 

126;  Salmon  t'.  Clagett,  3  Bland  (Md.)  liminary  injunction  has   been   grranted 

125;     Ferriday    v.    Selcer,    i    Freem.  upon  the  allegations  of  thepetition.it 

(Miss.)   Ch.   258;    Cornelius  v.  Post,  9  will  not  be  dissolved  upon  the  filing  of 

N.  J.    Eq.    (i   Stock.)    196;    Lyrely  v,  an   answer    which    sets  up   matter   in 

W^heeler,  3   Ired.    (N.'C5ar.)    £q.  170;  avoidance  of  the  petition,  but  the  cau« 

Monroe  v.  Mclntire.  6   Ired.  (N.  Car.)  will  be  continued  to  the  hearing,  to  the 

Eq.  65;  Wilson  v.  Mace,  2  Jones  (N.  end   that  the  evidence  of  both  parties. 

Car.)  Eq.  5;  Lyrely  t'.  Wheeler,  3  Ired.  maybe  heard.     Huskins   r.    McElroy, 

(N.  Car.)  Eq.  170.  62  Iowa  508. 

New  matter  set  up  in  the  answer  can-  Only  One  Motion  to  DlnolTe. — While 

not  avail  the  defendants  on  a  motion  to  under  Code,  §  3402,  only  one  motion  to 

dissolve.  Morris  Canal  etc.  Co.  f. Jersey  dissolve  an  injunction  may  be  made  in 

Citv,  12  N.J.  Eq.  (i  Beas.)  227;  Green  a  case,  yet  where  the  circuit  judge  who 

t'.  Dallas,   12    N.  J.   Eq.  (i  Beas.)  267;  granted     the    injunction    overruled    a 

Woolen  V.  Smith,  27  Ga.  216.  motion  to  dissolve,  with  leave  to  renew 

On  a  motion  to  dissolve  an  injunction  and   present  the  same  to  the  district 

upon  the  whole  case  the  court  is  not  court  in    which  the  main  cause  was 

bound  to  take  the  answer  as  true.  When  pending,  -the  renewal  of  the  motion  in 

such  a  motion  is  made  and  submitted  the    district    court    was    not    amo/irr 

for  judgment,  it  means    a    judgment  motion,  in  contemplation  of  the  statute. 
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A  motion  to  dissolve  an  injunction  for  want  of  equity  on  the 
face  of  the  bill  will  be  heard  before  answer  filed.* 

{p"  Laches. — The  want  of  due  diligence  on  the  part  of  the 
complainants  in  prosecuting  a  suit  in  equity  is  always  a  cause 
for  dissolving  an  injunction.* 

{c)  Irregularities. — It  is  not  proper  for  equity  to  absolutely 
dismiss  a  bill  or  dissolve  an  injunction  for  a  deficient  injunction 
bond,  for  nonpayment  of  costs,  or  for  want  of  notice ;  it  should 
allow  these  matters  to  be  amended.^  But  if  that  part  which  sets 
forth  the  facts  is  not  sworn  to,  the  injunction  should  be  dissolved,, 
though  the  bill  should  not  be  dismissed.* 

If  the  original  bill,  on  which  an  injunction  was  granted,  be 
sworn  to,  the  addition  of  an  unsworn  amendment,  not  needed  to- 

but  the  same  motion,  and  the  district  the  defence   sought  to  be  introduced^ 
court  could  properly  entertain  the  same,  which  was  a  legal   defence,   was  sus- 
Carrothers  v.  Newton  etc.  Co.,  6i  Iowa  pected  by  the  plaintiff  to  exist  before 
68i.  the  common  law  judgment  was  entered^ 
Affidavits. — Under  section  3399  of  the  and   that  he  knew  of  two  witnesses  by 
Code,  where  an    injunction   has   been  whom  it  could  be  proven,  if  such  de- 
allowed  without  an  opportunity  to  de-  fence  really  existed;  he  not  only  failed, 
fendant  to  show  cause  against  it,  defend-  to  have  these  witnesses  summoned,  but 
ant  may,  upon  his  answer  alone,  witk-  actually  compromised  the  case  and  per- 
out  affidavits,,  move  the  judge  for  its  mitted  a  judgment  to  be  entered  against 
vacation;  and  in  such  case  the  plaintiff  him  on  the  plaintiff's  agreeing  not  to- 
may  support  his  petition  by  affidavits,  issue  an  execution  on  the  judgment  for 
Palo   Alto  Banking  etc.  Co.  v.  Mahar,  a  year.    Held,  the  court  on  the  motion 
65  Iowa  74.  of  the  defendants  in  the  chancer^'  suit 

1.  Cooper  V.  Alden,  Harr.  (Mich.)  should  dissolve  this  injunction,  and  the- 
2;  Morris  Canal  etc.  Co.  v.  Biddle,  4  bill  should  be  dismissed  at  the  pi aintiff'tv 
if.  J.  Eq.  (3  Green)  222;  Zoll  V.  Camp-  costs.     Hevener  v,  McCIung,  22    W. 

bell,  3  W.  Va.  226;    White  etc.  Co.  v.  Va.  81. 

Robinson,  3  W.  Va.  542.  An  injunction  will  not  be  dissolved. 

2.  Hoagland  v.  Titus,  14  N.  J.  £q.  (i  for  laches  in  prosecution  when  the  cause- 
McCart.)  81;  Scholk  r.  Schmidt,  14  N.  has  been  set  down  by  the  opposite 
J.  Eq.  268;  Depeyster  v.  Graves,  2  party  to  be  heard  next  term.  Smith  v. 
Johns.  (N.  Y.)  Ch.   148.     See  Duncan  Cooper,  21  Ga.  359. 

V,  Finch,  10  111.  (5  Gihn.)  296;  Dodd  v.  Neglect  to  file  within  the  proper  time 
Flavell,  17  N.  T.  Eq.  225.  Where  a  the  papers,  upon  which  the  injunction 
party  had  remained  for  ten  years  in  the  was  issued  does  not  render  the  injunc- 
undisturbed  enjoyment  of  the  property  tion  a  nullity  or  entitle  the  defendant 
which  he  purchased,  it  was  held  to  be  to  have  it  set  aside.  Leffingwell  v. 
no  ground  for  an  injunction  to  stay  pro-  Chave,  5  Bosw.  (N.  Y.)  703. 
ceedings  for  the  recovery  of  the  purchase  An  injunction  granted  temporarily 
money,  to  say  that  the  original  purchase  will  be  dissolved  at  the  next  term,  if  the 
was  void  by  the  laws  of  the  State,  but  case  directed  by  the  court  to  try  the 
that  he  had  neglected  to  urge  that  de-  validity  of  the  complainant's  patent  is 
fence  at  law  or  to  say  that  he  had  heard  not  brought  before  that  time.  Wood- 
that  some  persons  unknown  might  worth  v.  Edwards,  3  Wood b.  &  M.  (U. 
possibly,  at  some  future  time,  assert  a  S.)  120. 

title  to  the  property;  and  such  an  in-  3.   Collins    v,    Ripley,  8  Iowa    129;. 

junction,  if  granted,  must  be  dissolved.  Gamble  v,  Campbell,  6  Fla.  347;  Dick- 

Truly  V.  Wanzer,  5  How.  (U.  S.)  141.  erson  v,  McDermott,  13  Tex.  248;  Pil- 

So  where  a  plaintiff  files  a  bill  pray-  low  v.  Thompson,  20  Tex.  206. 

ing  an  injunction  to  the  enforcement  of  4.  Porter  v,  Moffett,  1    Morr.  (Iowa) 

a  common  law  judgment,  and  asking  a  108. 

new  trial  on  the  ground  of  after-dis-  Where    an    injunction    had    issued, 

covered    evidence,    the    injunction   is  though  the  bill  was  not  sworn  to,  hela 

awarded,  and  the  evidence  shows  that  that  the  injunction   should  not  be  di&^ 

1019 


5? 


nuMlntion.  INJUNCTIONS,  VMLjob^ 

continue  the  injunction,  is  no  cause  for  a  dissolution  thereof.^ 
But  when  an  injunction  is  granted  in  vacation  on  a  valid  bill,  and 
it  is  shown  to  the  court  at  the  next  term  that  the  injunction  had 
been  irregularly  granted,  the  injunction  may  be  dissolved,  but  the 
bill  should  not  be  dismissed.* 

{d)  Power  to  Dissolve  in  Vaeation, — A  circuit  judge  has  power 
to  dissolve  in  vacation  an  injunction  ordered  by  himself  in  vaca- 
tion, but  the  defendant  can  have  no  damages  on  the  bond.^ 

solved   for  that  reason,  where   the  ef-        2.  Gray  z\  Baldwin,  8  Blackf.  (Ind.. 

feet  of  the  dissolution  would  be  to  put  164. 

the  property  out  of  the  power  of  the        8.  Sanders  v,  PlunketU  40   Ark.  ^07. 

court.     Nor   will   mere  delay  in  bring-  A   judge   in   vacation  may  dissolve  an 

I ng  the  cause  to  a  hearing  be  sufficient  injunction,  though  some  formal  partio 

ground   for  dissolving  the   injunction,  defendant  have  not  answered  the  bill. 

where  it  is   sworn   to   have  happened  when  an  answer  has  been   filed  by  the 

through   inadvertence  and  mistake  and  substantial  defendants  in  the  bill,  which 

no  evidence  of  wilful  procrastination  is  denies   all   the  material    allegations  of 

shown.    Schermerhorn  v,  I/Espinasse,  the   bill,  and   no  proof  has  been  taken 

^  Dall.  (U.  S.)  360.  to  sustain  the  bill.     Livesay  t?.  Feam- 

1.  Maddox  v,  Rowe,  3S  Ga.  61.  ster,  21  W.  Va.  83. 
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Implied  Trusts. 

Administrator,  purchase  by,  40 

Advancements,  18 

Advancements,  extent  of  doctrine,  21 

Advancements,  fraud  of  creditors,  23 

Advancements,  personal  property,  22 

Advancements,  presumption  may  be 
rebutted,  24 

Agent  paying  out  own  funds,  11 

Agent,  purchase  by,  43 

Aliquot  part,  payment  must  be  of,  16 

Assignee,  purchase  by,  47 

Attorney  and  client,  74 

Attorney,  purchase  by,  43 

Brother  and  sister,  22 

Burden  of  proof,  29 

Cashier,  78 

Competition  prevented  by  fraudulent 
agreement,  68 

Confidential  relation,  no  trust  where 
there  is  not,  78 

Consideration,  failure  of,  57 

Consideration,  instances  of  what  have 
been  held  sufficient,  10 

Consideration,  loan  of  money  insuf- 
iicient,  12 

Consideration,  par6l  agreement  in- 
sufficient, 12 

Consideration,  services  as,  9 

Consideration,  source  of,  1 1 

Consideration,  wl^t  will  raise,  9 

Constructive  trusts,  4 

Constructive  trusts,  00 

Constructive  trusts  arisii^  from  ac- 
quisition of  trust  property  by  pur- 
chaKcr  with  notice  or  volunteer,  70 

Constructive  trusts  arising  from  con- 
veyance or  devise  obtained  by 
fraud,  63 

Constructive  trusts  arising  from 
fraudulent  representations,  66 

Constructive  trusts  arising  from  with- 
holding valuable  information,  69 

Constructive  trusts  arising  from 
wrongful  acquisition  of  trust  prop- 
erty, 73 

Constructive  trusts  ariRing  from 
wrongful  appropriation  or  conver- 
sion into  different  form  of  property 
of  another,  62 

Constructive  trusts,  evidence,  84 

Constructive  trusts  from  conveyance 
made  through  mistake,  80 


Implied  Trusts — Continued, 
Constructive  trusts  from  renewal  01 

lease  by  fiduciary,  80  [61 

Constructive  trusts  of  the  first  class,. 
Constructive  trusts    of   the    second 

class,  70  [79^ 

Constructive  trusts  of  the  third  class. 
Conveyance  for  illegal  or  fraudulent 

purposes,  57  [80 

Conveyance  made  through  mistake. 
Corporation,  officers  of,  76 
Creditor,  purchase  by,  41 
'Declaration,  what  is  sufficient,  52 
Declaration  will  not  raise,  12 
Deed  fraudulently  destroyed,  65 
Deed  obtained  by  fraud,  63 
Definition,  12 

Devise  obtained  by  fraud,  65 
Division,  2 
Election,  47 
Evidence,  49 
Evidence,  59 
Evidence,  78 
Evidence,  84 

Evidence,  character  of,  29 
Evidence,  parol,  admissible,  26 
Evidence,  what  admissible,  30 
Evidence,  what  inadmissible,  30 
Evidence,  what  insufficient,  32 
Evidence,  what  sufficient,  32 
Evidence,  what  must  be  in,  30 
Execution  sale,  purchaser  at,  66 
Executor  and  administrator,  74 
Executor,  purchase  by,  39 
Fiduciary  capacity,  purchase  in,  35 
Fiduciary  relation,  what  is,  38 
Fiduciary,  who  is,  38 
Following  trust  funds,  47 
Fraud,  61 

Fraud  of  creditors,  23 
Fraudulent  purpose,  14 
Fraudulent  purpose,   voluntary  con* 

veyance  for,  57 
Guardians,  74 
Husband  and  wife,  19 
Husband  and  wife,  44 
Husband  and  wife,  76 
Illegal  purpose,  voluntary    convcj- 

ance  for,  57 
Illegal  trust,  54 
In  loco  parentis,  22 
Insane,  trustee  of,  42        • 
Intent,  55 
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Implied  Trusts— Co«/iiv»«€f. 

Intention  of  parties,  14 

Laches,  84 

Laches,  eflfect  of,  34 

Lapse  of  time,  50 

Lease,  renewal  of,  by  fiduciary,  80 

Legacy  obtained  by  fraud,  64 

Limitations,  84 

Notice,  50 

Parent  and  child,  18 

Parent  and  child,  44 

Parol  evidence  admissible,  26 

Partner,  purchase  by,  40 

Payment,  amount  uncertain,  18 

Payment  must  be  of  aliquot  part,  16 

Payment,  time  of,  30 

Payment,  time  of,  48 

Policy  of  law,  14 

Promoters  of  companies,  76 

Property,  to  what  applicable,  14 

Purchase  money,  part  payment  of,  15 

Resulting  trusts,  4 

Resulting  trusts  not  within  statute  of 
fraud,  25 

Resulting  trusts  of  first  class,  5 

Resulting  trusts  of  first  class,  founda- 
tion of,  II 

Resulting  trusts  of  second  class,  35 

Resulting  trusts  of  the  third  class,  51 

Resulting  trusts  of  fourth  class,  56 

Resulting  trust,  what  will  not  raise, 
12 

■Sale,  competition  prevented  by  fraud- 
ulent agreement,  68 

Sale,  parties  fraudulently  kept  from 
attending,  68 

"Secret  trusts,  159 

Services  as  consideration,  9 

Statute  of  fraud,  resulting  trusts  not 
within,  25 

Statutory  provisions,  60 

Time  of  payment,  48 

Title  in  one,  purchase  money  paid  by 
another,  5 

Trustee    incurring    expenses     about 
trust  estate,  51 

Trustee  making  profit  out  of  trust 
estate,  78 

Trustee,  purchase  by,  37 

Trust  funds,  mixing  of,  39 

Trust  funds,  purchase  partly  with,  39 

Trust  property,  conversion  of,  39 

Trust  property,  transfer  without  con- 
sideration, 72 

Trust,  when  uncertain,  54 

Use  limited  in  deed,  14 

Valuable    information,    constructive 
trusts  arising  from  withholding,  69 

Voluntary  conveyance  will  not  raise, 
12 

Will  fraudulently  destroyed,  65 
Implied  warranty,  85 

Agent,  implied  warranty  by,  96 


Impl  led  Warranty —  Con  tinned. 

Caveat  emptor,  86 

Caveat  emptor,  implied  warranty  ex- 
cludes, 88 

Caveat  emptor,  not  exceptions  to,  91 

Caveat  venditor,  88 

Chattels,  second  hand,  135 

Conditions  precedent,  zoi 

Conditions   precedent,     not    implied 
warranties,  loi 

Damages  for  breach  of  implied  war- 
ranty, 170 

Definition,  85 

Drugs,  implied  warranty  of,  159 

Executed  and  executory  contracts  a^ 

affecting  implied  warranty  of  qudl- 

•     »ty,  137  '  [KM 

Executory    and  executed   contracts. 

Executory    contracts,   implied    war- 
ranty o  f  title,  126  [109 

Express  warranty  excludes   implied, 

Food,  implied  warranty  of,  152 

Fraud  and  deceit,  implied  wauTantv, 
when  raised,  zii  {li^i 

Genuineness,    implied   warranty   of. 

Identity  of  quality,  kind  or  specie-!, 
160 

Implied  warranty,  kinds  of,  117 

Implied  warranty,  remedies   gener- 
ally, 170 

Implied   warranty  excluded  by  ex- 
press. 109 

Implied  warranty  of  title,  X17      [125 

Implied  warranty  of  title,  breach  of. 

Implied  warranty  of  title,  illustrative 
cases,  122 

Implied  warranty,  some  general  prin- 
ciples, ZI5 

Implied  warranty,  waiver  of,  loS 

Incorporeal  chattels,  126 

Judicial  sales,  no  [1J9 

Merchantability,  implied  warranty  of. 

Mortgage,  sale'under,  126 

Particular  purpose,  fitness  for,  143 

Principles  of,  91 

Provisions,  implied  warranty  for,  152 

Quality,    does    sound     price    implj 
sound,  133 

Quality,  identity  of,  z6o 

Quality  in  general,  implied  warrant? 
of,  127 

Quality,  special     implied    warrant/ 
of,  139 

Sale  by  sample,  165 

Sale  of  incorporeal  chattels,  126 

Sales  by   description,   implied  war- 
ranty'in,  138 

Sales,  existence    of    subject  matter, 
ti6 

Sale  upon  inspection,  136 

Second  hand  chattels,  135 

Sound  price,  does  it  imply  sound  qual* 

ity,  133 
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Implied  Warranty — Continued. 

Title,  affirmations  about,  as  warran- 
ty, 124 
Title,  breach  of  implied  warranty,  125 
Title,  implied  warranty  of,  117 
Usage  and  custom,  enect  upon   im- 
plied warranty,  116 
"Waiver  of  implied  warranty,  108 
Written  contract,  xog 
Impossible  contracts,  x  76 
Absurdity,  178 

Act  of  party,  performance  made  im- 
possible by,  183  [funds,  183 
Annuity   payable   out   of  corporate 
Bond  to  return  chartered  vessel,   179 
Breach  of  promise  of  marriage,  179 
Closing  school  for  sickness,  179 
•Contract  of  affreightment,  iSo 
Contract  of  carriage,  180 
Contract  of  service,  i8i 
Contract  for  completed  job,  180 
Contract  for  tuition,  181 
Contract  that  land  will  sell  at  speci- 
fied price,  177 
Contract  to  deliver  goods,  184 
Contract  to  deliver  produce,  184 
Contract  to  erect  and  repair  bridge, 

178 
Contract  to  erect  building,  179 
Contract  to  erect  house,  payment  by 

measurement,  180 
Contract  to  obtain  foreign  patent,  178 
Contract  to  saw  lumber,  104 
Conveyance,  failure  to  make,  185 
Covenant  in  lease  to  rebuild,  183 
Covenant  to  pay  money  to  one's  self, 
Covenant  to  repair  house,  178      [177 
Covenant  ultra  vires  of  servant,   177 
Definition,  176 
Destruction  of  building  by  defects  in 

soil,  178 
Executory  contract  of  sale,  179 
Exhaustion  of  coal  mine,  182 
Foreclosure  of  mortgage,  185 
Foreign  process,  180 
Goods  sold,  non-delivery  of,  185 
Mire  of  music  hall,  182 
Improbability,  178 

Intervening  impossibilities,  178    [182 
Land  taken  under  eminent  domain, 
Lessee  for  hire,  182 
Mortgage,  failure  to  cancel,  185 
Nature  of,  impossibility  arising  from, 

176 
Performance  dependent  on  existence 

of  person  or  thing,  181 
Performance,  impossible  by  statutory 

enactment,  182 
Performance  of  bond,  183 
Performance    prevented    by    act    ot 

party,  183 
Preventing  completion  of   sub-con 
tract,  184 

10 


Impossible  Contracts — Continued. 
Production  of  inspector's  certificate, 

184 
Royalty  on  minerals  not  in  existence, 

Sale,  failure  to  deliver,  179 

Sale  of  specific  chattel,  18  x  [178 

Shipment  of  cargo  not  in  existence, 

Sickness  of  traveller,  181 

Warranty  of  performance  of  the  im- 
possible, 177 
Impotence.     See  divorce 
Impounding,  186 

Definition,  187 

Execution,  stock  exempt  from,  X96 

Impounders,  liability  of,  195 

Impounders,  rights  of,  195 

Municipal  corporation,  192 

Notice,  196 

Owner,  rights  of,  194 

Rescue  and  pound  breach,  197 

Sales,  purchaser  of  stock,  196 

Statutory  law,  187 

When  stock  may  be  impounded,  192 
Imprisonment,  197 

Definition,  197 

Discharge  by  compliance  with  stat- 
ute, 20X 

Discharge  of,  200 

Discharge,    proceedings    for,   under 
civil  process,  208 

Discharge,  when  denied,  203 

Pardon,  203 

Place  of,  198 

Recapture,  199 

Sentence,  expiration  of  term,  200 

Term  of,  199 

What  constitutes,  X97 
Imprisonment  for  debt,  212 

Action  founded  on  tort,  215 

Action,  joinder  of  causes  of,  232 

Agents,  227 

Arrest,  privilege  from,  233 

Bastardy  proceedings,  219 

Causes,  232 

Character,  injuries  to,  230 

Concealment  and  disposal  of  prop- 
erty, 224 

Constitutional  provisions,  212 

Contract,  impairing  obligation  of,  220 

Conversion,  216 

Court,  disobedience  to  order  of,  217 

Criminal  proceedings,  costs  in,  2x9 

Definition,  212 

Fiduciary  relation,  227 

Fraud,  cases  of,  213 

Fraudulently  contracting  debts,  221 

Husband's  liability  for  wife's  tort,  240 

Infants,  238 

Injuries  to  person  and  character,  230 

Injuries  to  property,  231 

Insane,  238 

Judgment,  effect  of,  233 
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Married  women,  239 

Sljiiutory  provision,  220 

Women,  238 
Improvements,  242 
•   AdverRe  possession,  243 

Advertisement  in  the  newspaper,  289 

A((ents«  regulations  by,  254 

Assessment  lien,  294 

As<eH»imcnts,  273 

A'-sessments,  effect  of  vacating,  311 

Assessments,  frontage,  306 

Assessments,  special,  for  special  bene- 
fits 295 

A'ise"^sment«,  vacatinjj,  310 

Authorization,  conditional  to  make 
improvfinents.  2S0 

Authorization  inhibited,  281 

Betterments  of  real  property,  243 

Boundary,  mistake  in,  257 

Bridges,  267 

Color  of  title,  occupants  under,  243 

Commissioners,  delegation  of  power 
to,  276 

Corporation  improving  before  ac* 
quiring  title  to  land  for  public  use, 
260 

Co-tenants,  257 

County  improvements,  271 

Damages,  312 

Damages,  estimation  of,  317 

Definition,  243 

Description  of  improvements,  283 

Drainage  improvements,  307 

Earth,  removal  of,  316 

Eminent  domain,  271 

Equitable  claim,  251 

Fixtures  as  improvements,  253 

Front  foot  assessments,  306 

Grade,  liability  for  changing,  316 

Grading,  29S 

Health^  275 

Hij^hways,  263 

Highways,  abutting  owner,  264 

Highways,  description  of,  267 

Highways,  establishment  of,  268 

Highways,  grade  of,  264 

Lessee,  improvements  by,  260 

Lessees,  254 

Letting  contracts,  293 

Lien  for  work,  notice,  294 

Local  improvements,  270 

Lowest  bidder,  294 

Mortgage  of  realty  governs  subse* 
quent  improvement,  260 

Mortgage  sale,  purchaser  at,  262 

Mortgaged  buildings,  improvement 
of,  259 

Mortgagee  in  possession,  when  al- 
lowed for  improvements,  261 

Mortgagors  and  mortgagees,  255 

Municipal  purposes,  taking  property 
for,  271 


Improvements — Continued, 

Municipal     contracts    for    improve- 
ments, 290 

Municipal  corporations,  del?gatlon<rf' 
power  to,  276 

Municipal       improvements,     benefi- 
ciaries by,  305 

Navigation,  improvements  of,  269 

Notice  by  registry,  245 

Notice,  necessity  of,  286 

Off- set,  249 

Ordinance  of  municipality,  281 

Parks,  291 

Partition,  257 

Paving,  29S* 

Paving  contracts,  290 

Payment  in  error,  recovery  of,  320 

Police  power,  275 

Private  persons,  municipal  improve- 
ments by,  304 

Public  lands,  258 

Public  squares  not  salable  for  asses- 
ment,  281 

Railway  property,  benefits  to,  303 

Real  property,  betterments  of,  243 

Real  property,  statutory  compensa* 
,      tion,  245 

Repairs,  254 

Sanitary  purpose,  275 

Special' benefits  defined,  295 

Special  levy,  requisites  of,  298 

Statutes,  one  subject  expressed  in  title 
of,  275 

Statutes,  strict  construction  of,  251 

Statutes,  strict  construction  of,  279 

Statutory  authorizations,  276 

Statutory  compensation,  245 

Street  improvements,  282 

Streets,  fee  owner,  265 

Streets,  land  taken  for,  291 

Streets,  sprinkling,  285 

Taxation,  273 

Tenant  who  is  also  mortgagee,  355 
Imputed    Negligence.      See  Contribu- 
tory Negligence;  Negligence. 
Inadequate  Consideration,  325 

Contract  effecting  validity  of,  326 

Definition,  325 

Expectant  heir,  329 

Family  settlement,  332 

Fraud,  evidence  of,  327 

Fraudulent  conveyance,  331 

Mutual  ignorance  of  value,  326 

Necessities  of  person,  328 

Specific  performance,  action  for.  333 
Inadequate   Price.     See    Illegal    Con- 
tract; Inadequate  Consideration. 
Incest,  335 

Essentials  to  crime,  336 

Evidence,  344 

•Indictment,  3^41 
Income.      See  L^actes;  Remainders; 
Trusts;  Wills 
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Incorporeal  Hereditaments,  353 

Advowson,  ^54 

Annuities,  360 

Commons,  355 

Corodies,  354 

Definition,  352 

Dignitaries,  355 

Easements,  360 

Franchise,  357 

Lands,  358 

Mixed  incorporeal  hereditaments,  360 

Officers,  357  , 

Pensions,  359 

Pure  incorporeal  hereditaments,  354 

Tithes,  359 
Incumbrances,  361 

Agreements  affecting  prioritj,  384 

Assessments,  ^64 

Assignment  of  debt,  383 

Assignments,  386 

Breach  of  covenant,  367 

Competing  mortgages,  380 

Covenant  against,  362 

Damages,  363 

Defects,  393 

Definition,  361 

Dower,  370 

Dower,  388 

Easements,  368 

Equitable  mortgage,  381 

Fraudulent  incumbrances,  389 

Highways,  36S 

Homestead  right,  384  [370 

Improvements  required  or  forbidden^ 

Insured  property,  372 

Judgments,  376 

Junior  mortgages,  381 

Knowledge,  371 

Knowledge,  390 

Lease,  370 

Liens,  competing,  995 

Lien,  release  of,  396 

Mistakes,  39^ 

Mortgage,  3& 

Mortgage,  defects  in,  393 

Mortgage  of  even  date,  381 

Municipal  assessments,  364 

Notice,  378 

Parol  agreements,  371 

Party-walls,  368 

Possession,  367 

Priority,  370 

Priority  fixed  by  aereement,  385 

Purchase  money,  389 

Redemption,  390 

Reinscription,  397 

Securities,  387 

Taxes,  363 

Water  rent  lien,  383 
Indecent  Exposure.    See  Exposure  of 

Person 
Indecent    Language.       See     Obscene 
Language 


Indecent  Publications.    iS^    Obscene 

Publications 
Indecency.    See  Exposure  of  Person; 

Disorderly  House 
Indemnity  Contracts,  402 

Action  against  obligee,  notice  of,  417 

Assault,  406 

Assignment  of  bond  to  claimant,  434 

Attorney  may  execute  in  bond,  427 

Bail,  ^09 

Breacn  of  condition,  413 

Breach  of  condition,  432 

Breach  of  trust,  407. 

Consideration,  403 

Construction  of  covenant,  410 

Definition,  402 

Highway,  against  expense  of,  408 

Illegality,  ^05. 

Implied  indemnities,  435 

Libel,  406 

Measure  of  recovery,  432 

Mortgage  indemnity,  435 

Officer,  403 

Officer  receiving  bond,  duty  and  lia- 
bility', 426. 

Paupers,  support  of,  407 

Promise  of,  408 

Promises,  original  and  collateral,  405 

Promise,  subsequent  tQ  liability,  464 

Recovery,  measure  of,  418 

Sheriff,  indemnities  to,  420 

Sheriff's  refusal  to  indemnify,  42S 

Statute  of  frauds,  404 

Trespass,  407 

Validity,  403 
Indians,  438 

Agents,  448 

Board  of  commissioners,  447 

Commissioner,  447 
-  Contracts,  445 

Crimes,  by  or  against,  442 

Homestead  lands,  447 

Inspectors,  4^8 

Instruction  01,  444 

Legal  position,  438 

Officers  of  Indian  affairs,  447 

Protection  of,  443 

Sale  of  liquor,  445 

Superintendents,  447 

Traders,  446 

Treaties,  444 
Indictment,  450 

Abbreviations,  515 

Amendment,  534 

Amendment  or  repeal  of  statute,  458 

Averment,  543 

Caption,  461,  479 

Constitutional  amendment,  457 

Construction,  461 

Contents,  443  [462 

Court,  at  what  term  may  be  found. 

Dates,  482 

Defence,  negations  of,  578 
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Indictment —  Continued* 

Definition,  454 

Directions,  541 

Effect  of,  611 

Endorsement,  479 

Errors  and  defects,  537 

Essentials,  455 

Figures,  482 

Finding,  the,  461 

Form  of,  460 

Grand  jurors,  qualifications  and  com- 
petenc^r  of,  464 

Grand  jury,  discharge  and  recalling 
of,  470 

Grand  jurjr,  organization  of,  578 

Grand  jury,  proceedings  bj  and  be- 

Intent,  eflfect  of,  459  [fore,  468 

Jeopardy,  476 

Joinder  of  persons,  599^ 

Knowledge,  effect  of,  459 

Loss  or  destruction,  473 

Misdemeanors,  459 

Municipal  ordinances,  458 

Nature  of,  460 

Necessity  to  indictment,  456         [456 

Ofience,  charging  or  describing  of, 

Offences  indictable,  457 

Omissions,  482,  547 

Person,  describing,  594 

Place,  averment  as  to,  591 

Presentment,  470 

Property,  describing,  595 

Repugnancy,  565 

Requisites  of,  460 

Return,  470 

Right  to  indictment,  456  [476 

Second  indictment  for  same  offence. 

Service  on  defendant,  47a 

Signing,  479 

Statute  imposing  fine  or  penalty,  458 

Statutory  offence,  charging,  572 

Surplusage,  552 

Time,  averment  as  to,  581 

Time  of  amending,  536 

Time  of  finding,  462 

Variance,  556 

Venue,  530 

Weapon,  describing,  594 

Words  missi>elled,  515 

Words,  use  of  improper,  482 

Written  instruments,  describing,  594 
Indignity.       See    Divorce 
Indorsements.     See  Bills   and    Notes. 
Inducement.      See    Contracts ;     False 

Pretences. 
Inevitable  Accident,  601 

Collision,  law  of,  602 
Infamous  Crimes,  603 

Considered  as  to  effect,  604 

Crimes  that  are,  603 

Definition,  603 

Effect,  606 

Petty  larceny,  605 


Infamy,  606 

Assault  and  battery,  608 

Common  law,  607 

Conspiracy,  false,  607 

Definition,  606 

Effect  of,  61 X 

Embezzlement,  609 

False  pretences,  608 

Libel,  608 

Pardon,  61 1 

Petty  larceny,  608 

Receiving  stolen  goods,  606 

Removal  of,  61 1 

Statutorji  provisions,  612 
Infanticide.     See  Homicide 
Infants,  613 

Actions  by  and  against,  679 

Acts  binding  upon,  660 

AflSrmance  by  court  of  equity,  659 

Age,  fraudulent  representations  as  tfl^ 

Age  of  majority,  614  [67s 

Agents  and  attorneys  of,  632 

Agents,  averments  by,  64S 

Apprenticeship,  667 

Arbitration,  633 

Assignment  for  creditor,  635 

Attorney,  appearance  by,  679 

Attorney,  defence  by,  686 

Attorney,  employment  of,  679 

Avoidance  of  contract,  644 

Avoidance,  time  for,  643 

Awards  and  compromises,  634 

Bankruptcy,  642 

Bills  and  notes,  630 

Bills  and  notes,  666 

Board,  66x 

Bonds  of,  631 

Breach  of  promise,  624 

Consideration,  restoration  of,  654 

Consideration  wasted,  655 

Contracts,  avoidance  of,  644 

Contracts  for  necessaries,  660 

Contracts  for  service,  656 

Contracts  of,  628 

Contracts,  ratification  of,  644 

Contributory  negligence,  674 

Conveyance,  632 

Conveyance,  649 

Costs,  683, 692 

Crimes,  responsibility  for,  697 

Criminal  cases,  667 

Custody  of,  628 

Deceit,  673 

Decree,  694 

Decree  pro  confesso,  694 

Deeds,  inconsistent,  652 

Definition,  6x3 

Disabilities,  615 

Disaverment,  644 

Disaverments,  reasonable  time,  651 
Disqualifying  interest,  6S4 
Dower,  assignment  of,  667 

Easements,  revocation  of,  651 
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Infants —  Continued, 
Education,  66i 
Enlistment,  667 

Equity,  averments  bj  court  of,  659 
Equity,  suits  in,  692 
Evidence  of,  619  (615 

Executor  or  administrator  cannot  be,    Infectious    Animals. 
Express  promise  ratification  hy  con-        Health;  Quarantine 

struction,  6^  Inferior  Courts,  700 

Foreclosure,  096  [669     Infirmary,  701 

Fraudulent  representations  as  to  age,    Information  (criminal),  702 


Infants — Continued. 
Trustee  cannot  be,  616 
Unborn,  634 
Use  and  occupation,  656 
Will,  right  to  make,  6x8 
Witnesses,  children  as,  6si 

See    Anitnala ; 


Guardian  ad  litem,  686,  688 

Ignorance  of  rights,  648 

Infant's  day  in  court,  6^ 

Injury,  action  of  parent  for,  678 

Injury,  compromise  for,  679 

Injury  to  person,  668 

Injury  to  property,  668 

Judgments,  validity  of,  694 

Judgment,  voidable,  690 

Land,  exchange  of,  651 

Leases,  632 

Liability  for  tort,  668 

Majority,  age  of,  614 

Marriage,  622 

Marriage  settlement,  632 

Married  women,  658 

Mortgage  by,  631 

Mortgage,  release  of,  on  satisfaction 

of  debt,  667 
Mortgages,  650 
Necessaries,  contracts  for,  660 
Necessaries,  note  for,  666 
Necessaries,  what  are  not,  662 
Ofiice,  infant  cannot  hold,  615 
Office,  right  to  hold,  61  j 
Parent,  action  of,  for  injury,  678 
Parent,  actual  negligence  of,  677 
Partition  of  land,  667 
Partnership,  639 
Personal  privilege,  637 
Plaintiff  at  law,  656 
Privileges,  615 
Purchaser  for  value,  696 
Ratification  of  contracts,  644 
Rent.  654 

Repairs  to  real  estate,  663 
Responsibility  for  crimes,  697 
Restoration  of,  consideration,  654 
Revocation  by  deed,  652 
Service,  contracts  for,  656 
Service  of  process,  689 
Stock  contracts,  634 
Stockholders,  635 
Subscriptions,  635 
Suretyship,  631 
Time  for  avoidance.  643 
Tort  by  command  of  parents,  668 
Tort  connected  with  contract,  669 
Tort,  liability  and  right  of  action  for, 

668 
Torts  against  infants,  674 
Trading  contracts,  639 
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Admiralty,  705 

Amendment,  709 

By  whom  made,  703 

Conclusion,  707 

Constitutional    prohibition     agalnA 
proceedings  by,  703 

Definition,  702 

File,  right  to,  703 

Forms  of,  706 

Infamous  crimes,  704 

Language  used  in,  707 

Ofience  not  infamous,  704 

Quo  warranto,  in  nature  oi,  709 

Signature,  707 

Source;  702 

Statutory    prohibition    against   pro- 
ceedings by,  703 

Sufficiency,  708 

Verification,  707 

When  it  lies,  702 
Informers,  711 

Awards,  717 

Charge  io  share  in  proceeds  of  for- 
feiture, 715 

Compensation,  718  [716 

Compensation,  when  not  entitled  to. 

Conspiracy,  disclosing  a,  718 

Depositions  taken  before  trial,  725 

Forfeiture,  72 1 

Interest  of,  717 

Officers  of  the  U.  S.,  714 

Pardon,  effect  of,  721  f72j 

Remission  by  secretary  of  treasury. 

Statutes,  722 

Who  may  be,  712 

Witness,  incompetency  as,  724 
Infringements  (in  patent  law),  726 

Addition  of  elements,  737 

Change  in  combination,  737 

Chemical  equivalents,  734 

Combinations,  735 

Combination,  use    of,    for    difierent 
purposes,  740 

Combination,  when  patentee   is  re- 
stricted to,  739 

Compensation  ivt  infringement,  754 

Construction  of  patent,  743 

Damages,  754 

Damages,  evidence  of,  758 

Damages,  forfeiture  of,  761 

Damages,  increase  of,  761 

Damages  in  equity,  769 
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I  fifringements —  Continued, 

Definition,  727 

Differences  in  form.  732 

Different  combination  of  same  ele- 
ments, 739 

Equivalent  of  substance,  734 

Equivalents,  733 

Equivalents  in  combination,  737 

Extent  of  right,  753 

Ignorance  of  existence  of  patent,  762 

Improved  machine,  rights  of  improv- 
er and  original  patentee,  743 

Infringers,  748 

Intention,  751 

Interest  on  damages,  762 

Interest  on  profits,  768  [754 

Licence  fee  as  measure  of  damages. 

Licence  fees  as  measure  of  profits, 
767 

Making  patented  device,  748 

Mechanical  equivalents,  733 

Mode  of  operation,  727 

Omission  of  step  or  of  use  of  ingre- 
dient, 741 

Part  of  patented  machine,  742 

Process,  740 

Process  in  product,  742 

Profits,  762 

Profits  as  measure  of  damages,  760 

SeDtng  or  using  patented  device,  748 

Similarity  of  principle  and  idea,  728 

Superioritv  or  infenoritj  of  mechi^n- 
ical  skill  or  of  machine,  730 
Injunctions,  777 

Action  at  law,  884 

Ancient  buildings,  850 

Ancient  lights,  847 

Bill  of  peace,  825 

Bills  and  notes,  transfer  of,  916 

Bonds,  9S7 

Bridges,  977 

Cases  restrained  for  full  relief,  795 

Combinations,  949 

Contracts,  937 

Copyright,  922 

Corporation,  private,  953 

Definition,  779 

Dissolution,  X014 

Easements,  847 

Equitable  interest,  801 

Ferries,  979 

Fixtures,  875 

Franchise,  967 

Highways  and  streets,  980 

Indictment,  98^ 

Interlocutory,  786 

Judgments,  084 
urisdiction,  792 
urisdiction  concurrent,  795 
^aches,  802 
Lateral  support,  847 
Leases,  816 


Injunctions — Continued. 
Libel  and  slander,  985 
Mandamus,  986 
Mandatory,  789 
Married  women,  9S3 
Mortgaged  property,  sale  of,  810 
Municipal  corporation,  959 
Nuisance,  826 
OfiScers,  968 
Parties,  796 

Parties,  legal  right  of,  799 
Partners,  950 
Party  walU,  851 
Patents,  9x7 
Perpetual,  784 
Preliminary,  786 
Procedure,  1002 
Railways,  969 
Real  property,  804 
Stock,  transfer  of,  916 
Subjacent  support,  850 
Taxes,  857 
Toll  bridges,  978 
Trade  marks,  930 
Trade  secrets,  949 
Trespass,  876 
Trustees,  9x4 
Violation,  1008 
Voidable  instruments,  916 
Wastes,  817 
Water  privileges,  852 
When  granted,  782 
Words  and  Phrases. 
Absolutely  incompatible,  352 
Costs,  incidental,  349 
Deal  in,  323 
Default  of  issue,  323 
Defect  in  highway,  323 
Deficiency  in  quantity,  323 
Directly  and  indirectly,  600 
Evidence  of  indefiniteness,  491 
Import,  X75 
Importation,  175 
Importer,  175 
[mports,  175 

mpose,  175 

mpose,  X06 

mposition,  176 

mpound,  x86 

improper,  240 

m proper  navigation,  240 

m  proper  removal,  241 

mprove,  241 

improvidence,  321 

mpunity,  322 

mpunity  of,  322 

nability,  325 

n  action,  323 

n  addition,  323 

n  and  about,  322 

n  any  street,  325 

n  arms,  323 

n  bills,  323 
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Words  and  Phrases— C^Ji/f »»«</. 
[n  cash,  333 
[n  charge,  323 
[nch,  349 
[ncidental,  349 
Incidental     manufacturing    process, 

350 
[ncidental  navigation,  350 
[ncidental  school  purposes,  349 
[ncidental  to  issue  of  bonds,  350 
Incident  to  a  sale,  350 
Inclose,  351 
[nclosed  building,  351 
[nclosed  ground,  351 
Include,  351 
In  commission,  323 
Incompatible,  352 
Incompetency,  352 
[n  confidence,  323  • 

[ncrease,  360 
Increase  of  land,  360 
Incumbent,  361 
Incumbent  of  an  office,  361 
Incur,  398 
[ncurable,  399 
[ndebted,  399 
[ndebtedness,  399 
Indecent,  401 
Indecorous,  401 
Indefinite,  401 
Indemnity,  401 
Indent,  437 
Indenture,  437 
Indifferent,  600 
Indigent,  601 
Indirectly,  600 
Individual,  600 
[ndlvidual  banker,  6o9 


Words  and  Phrases— C{>if /in  «««!. 
Individually,  600 
[ndoors,  601 
[ndutiable,  601 
Ineligible,  601 
In  employ,  323 

In  following  form,  323 

Infer,  699 

Inference,  701 

Infidel,  701 

Infirmary,  701 

Infirmity,  701 

Inflict,  701 

Information,  710 

In  forms,  324 

In  fraud,  323 

In  full,  323 

Ingress,  770 

In  gross,  324 

[nhabitant,  770 

Inhale,  776 

In  notes  323 

In  pais,  324 

In  personam,  324 

[n  rem,  324 

In  service,  325 

In  session,  325 

In  store,  325 

In  substance,  325 

In  the  city,  323 

In  the  clear,  323 

In  the  field,  323 

In  the  first  place,  323 

[n  the  name  of,  324 

In  the  next  place,  323 

In  the  state,  325 

Representative  in  congrcMi  Jig 

Special  benefits,  295 

Street,  283 
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the  liibrary  on  pr  before  the  last  date 
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